
SLOMAN NEPTUN v BODO ZIESEMER 

REPORT FOR THE HEARING 
in Joined Cases C-72/91 and C-73/91 * 

I — Facts and procedure 

The dispute in the main proceedings 

1. Sloman Neptun Schiffahrts AG (herein
after 'Sloman Neptun') is a shipping com
pany. 

With a view to engaging, in accordance with 
the Gesetz zur Einführung eines zusätzli
chen Schiffregisters für Seeschiffe unter der 
Bundesflagge im internationalen Verkehr 
(Internationales Seeschiffahrtsregister — 
ISR) [Law on the introduction of an addi
tional shipping register for ships flying the 
Federal German flag in international trade 
(International Shipping Register — ISR), 
hereinafter 'the ISR Law'], a radio officer 
and five other Filipino seafarers at home 
country rates of pay, Sloman Neptun sought 
under Paragraph 99 of the Betriebsverfas
sungsgesetz (Law on industrial relations) the 
consent of the Seebetriebsrat (Seafarers' 
Committee, represented by Bodo Ziesemer) 
to the engagement of the seafarers in ques
tion for employment on one of its vessels, 
registered in the ISR. 

The Seebetriebsrat refused to give its consent 
to the engagement of the Filipino seafarers 
on the ground that the workers concerned 
are at a disadvantage as a result of their low 
rate of pay (20% of the rate paid to German 

seafarers) and that their conditions of 
employment are generally less favourable. It 
considers that the recruitment of workers 
engaged at low home country rates disrupts 
the peaceful working climate at Sloman Nep
tun and contravenes the principle of equality. 
According to the Seebetriebsrat, the ISR Law 
is unconstitutional and is incompatible with 
Articles 92 and 117 of the EEC Treaty. 

According to Sloman Neptun, the differen
tial remuneration relied upon is justified 
since the meaning and purpose of the ISR 
Law is precisely to enable a shipowner to 
employ foreign crew members on an ISR-
registered ship under foreign law and subject 
to foreign conditions. 

Having regard to the foregoing consider
ations, the Arbeitsgericht Bremen decided, 
by orders of 9 October 1990, to stay the pro
ceedings in order to request the Court to 
give a preliminary ruling on the question 
whether: 

'It is compatible with Articles 92 and 117 of 
the EEC Treaty that Article 1(2) of the 
Gesetz zur Einführung eines zusätzlichen 
Schiffregisters für Seeschiffe under der 
Bundesflagge im internationalen Verkehr 
(Internationales Seeschiffahrtsregister — 
ISR) (Law on the introduction of an addi
tional shipping register for ships flying the 
Federal German flag in international trade 
(International Shipping Register — ISR)) of 

* Language of the case: German. 
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23 March 1989, BGBl I, p. 550, makes it pos
sible for foreign seafarers with no permanent 
abode or residence in the Federal Republic 
of Germany not to be covered by German 
collective agreements and thus to be 
employed at lower "home country" rates 
and on less favourable working conditions 
than comparable German seafarers.' 

Article 1(2) of the ISR Law supplemented 
Paragraph 21 of the Flaggenrechtsgesetz 
(Law relating to the right to fly the flag) by 
adding a fourth subparagraph thereto, which 
is worded as follows: 

'For the purposes of Article 30 of the Intro
ductory Law to the Bürgerliches Gesetzbuch 
(Civil Code) and subject to the provisions of 
Community law, the contracts of employ
ment of crew members of a merchant ship 
registered in the ISR who have no permanent 
abode or residence in Germany shall not be 
governed by German law merely on account 
of the fact that the ship is flying the Federal 
German flag. If, in respect of the contracts of 
employment referred to in the first sentence, 
collective agreements are entered into by for
eign trade unions, they shall have the effects 
provided for in the Law on collective agree
ments only if it has been agreed that they are 
to be subject to the wage bargaining rules 
applicable within the field of application of 
the Grundgesetz and that jurisdiction should 
be conferred on the German courts. In case 
of doubt, wage bargaining agreements 
entered into after the entry into force of this 
subparagraph shall relate to the contracts of 
employment mentioned in the first sentence 

hereof only if expressly provided for therein. 
The provisions of German social insurance 
law shall remain unaffected.' 

In the grounds of its order for reference, the 
Arbeitsgericht refers in the first place to the 
Court 's judgment in Case 173/73 (Italy v 
Commission [1974] ECR 709), according to 
which the partial reduction of public charges 
devolving upon undertakings in a particular 
sector of industry constitutes an aid within 
the meaning of Article 92 of the EEC Treaty 
if such a measure is intended partially to 
exempt those undertakings from the financial 
burdens arising from the normal application 
of the general system of compulsory contri
butions imposed by law. According to the 
order for reference, partial dispensation from 
the provisions of German labour law and 
social law in connection with foreign work
ers employed on sea-going vessels registered 
in the ISR constitutes an unlawful aid within 
the meaning of Article 92(1) of the EEC 
Treaty. That dispensation relieves shipowners 
who register ships in the ISR of certain 
financial burdens, in particular higher social 
insurance contributions payable in respect of 
seafarers employed at German rates of pay. 
In that regard, the Arbeitsgericht points out 
that, under the Gesetz zur Änderung von 
Vorschriften der See-Unfallversicherung in 
der Reichsversicherungsordnung (Law 
amending the rules on insurance against acci
dents at sea in the National Insurance Code) 
of 10 July 1989 (BGBl I, p. 1383), home 
country rates of pay are not to be taken into 
account in determining average rates, in 
order to ensure that the benefit claims by 
German seafarers on all branches of social 
security do not diminish in relation to their 
income levels, and that the claims made by 
foreign seafarers correspond to the rates of 
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pay received by them, since their contribu
tions and benefits are calculated on the basis 
of remuneration actually paid. 

According to the Arbeitsgericht, exemption 
from the costs corresponding to the differ
ence between the contribution payable on 
home country rates of pay and that payable 
on average German rates can also lead to a 
distortion of competition since traders con
tinue to benefit from the goodwill of the 
German flag without, however, incurring the 
costs connected therewith. 

Secondly, the Arbeitsgericht considers that 
the differential treatment of seafarers on 
board ISR-registered vessels may also be 
incompatible with Article 117 of the EEC 
Treaty. In that regard, the national court 
states that in accordance with the economic 
objective of that provision, namely the elim
ination of competitive disadvantages suffered 
by undertakings in Member States with 
higher standards of social protection and 
correspondingly higher labour costs, work
ers from non-member countries are also cov
ered. The dual objective of Article 117 of the 
EEC Treaty not only requires the influx of 
such workers to be supervised in order to 
prevent 'wage dumping' and other distur
bances on the labour market but also calls 
for measures to be adopted which ensure 
that such workers share in social progress 
when they are employed within the Com
munity. 

Thirdly, the national court considers it nec
essary to take Article 48 of the EEC Treaty 
into account. It refers to the absolute nature 

of the prohibition of discrimination under 
Article 48(2) of the EEC Treaty, as laid down 
by the Court in its case-law (see the judg
ment in Case 167/73 Commission v France 
[1974] ECR359), in emphasizing the serious 
disadvantages suffered by German seafarers 
as a result of the introduction of the ISR 
Law. In the absence of reliable figures with 
regard to the effects of the ISR Law on the 
German sector, the Arbeitsgericht points out 
that in Norway, which has had an interna
tional shipping register since 1 July 1987, the 
proportion of Norwegian crew members has 
steadily declined since that date from 6 1 % to 
39%. 

Finally, the Arbeitsgericht refers to the fact 
that the Court of Justice has held in connec
tion with Article 118 of the EEC Treaty (see 
the judgment in Joined Cases 281/85, 
283/85 to 285/85 and 287/85 Germany and 
Others v Commission [1987] ECR 3203, 
paragraph 16 et seq.) that this article also 
covers policy towards nationals of non-
member countries. According to the Court, 
'the employment situation and, more gener
ally, the improvement of living and working 
conditions within the Community are liable 
to be affected by the policy pursued by the 
Member States with regard to workers from 
non-member countries' and 'it is important 
to ensure that the migration policies of 
Member States in relation to non-member 
countries take into account both common 
policies and the action taken at Community 
level, in particular within the framework of 
Community labour market policy'. Finally, 
the image of social order which transpires 
from the general provisions of Article 118 of 
the EEC Treaty precludes competition by 
cutting wage costs and engaging in 'social 
dumping', the Community institutions and 
the Member States being required to ensure 
(the latter in accordance with Article 5 of the 
EEC Treaty) that no such competition 
occurs on the labour market. 
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According to the Arbeitsgericht, therefore, 
the situation in this case is incompatible with 
Article 119 of the EEC Treaty. 

Procedure before the Court 

2. The orders for reference were received at 
the Court Registry on 22 February 1991. 

In accordance with Article 20 of the Proto
col on the Statute of the Court of Justice of 
the EEC, written observations were submit
ted by Sloman Neptun Schiffahrts AG, the 
plaintiff in the main proceedings, represented 
by Hans-Georg Friedrichs, of the Bremen 
Bar; by the German Government, repre
sented by Ernst Roder, Regierungsdirektor, 
and Joachim Karl, Oberregierungsrat at the 
Federal Ministry for Economic Affairs, act
ing as Agents; by the Danish Government, 
represented by Jørgen Molde, Legal Adviser 
at the Ministry of Foreign Affairs, acting as 
Agent; by the Belgian Government, repre
sented by Louis van de Vel, Director-
General at the Ministry for Communications 
and Infrastructure, acting as Agent; and by 
the Commission of the European Communi
ties, represented by Ingolf Pernice, of its 
Legal Service, acting as Agent. 

By order of 20 March 1991 the Court 
decided, in accordance with Article 43 of the 
Rules of Procedure, to join the two cases for 
the purposes of the written procedure, the 
oral procedure and the judgment. 

Upon hearing the report of the Judge-
Rapporteur and the views of the Advocate 
General, the Court decided to open the oral 
procedure without any preparatory inquiry. 

II — Written observations submitted to the 
Court 

1. According to Sloman Neptun, the ques
tions submitted by the Arbeitsgericht Bre
men for a preliminary ruling do not fall 
within the jurisdiction of the Court since the 
dispute pending before the Arbeitsgericht 
relates to the conflict rules of Article 1(2) of 
the ISR Law on individual employment con
tracts and collective labour agreements for 
foreign seafarers serving on board German 
vessels. 

Sloman Neptun considers that it is not there
fore a question of deciding whether the 
introduction of the International Shipping 
Register is contrary to Articles 92 and 117 of 
the EEC Treaty but of ascertaining whether 
national provisions of private international 
law, according to which contracts of employ
ment for seafarers serving on board vessels 
flying the flag of a Member State are not 
necessarily governed by the law of the flag, 
may be regarded as aid within the meaning 
of Article 92 of the EEC Treaty or, on the 
contrary, as constituting an obstacle to the 
harmonization of the social systems of the 
Member States within the meaning of Article 
117 of the EEC Treaty. 

According to Sloman Neptun, the conflict 
rule in Article 1(2) of the ISR Law cannot be 
regarded as aid granted by a Member State 
or through State resources within the mean
ing of Article 92 of the EEC Treaty for the 
benefit of German shipping. The provisions 
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of the ISR Law merely guarantee the appli
cation to maritime employment contracts of 
the freedom to choose the law applicable to 
contracts of employment with a foreign ele
ment provided for by Article 6 of the Con
vention on the law applicable to contractual 
obligations of 19 June 1980 (OJ 1980 L 266, 
p. 1, hereinafter 'the Convention of 19 June 
1980') and by Article 30 of the Einführungs
gesetz zum Bürgerlichen Gesetzbuche 
(Introductory Law to the Civil Code). That 
freedom of choice with regard to the law to 
be applied does not have any effects which 
distort or threaten to distort competition in 
trade between Member States, that possibil
ity having been eliminated at the latest when 
the Convention of 19 June 1980 entered into 
force in seven Member States. Sloman Nep
tun also points out that the principle of free
dom of choice as regards the law to be 
applied to contracts of employment lies at 
the root of the Commission's amended pro
posal of 27 February 1991 for a Council 
Regulation (EEC) establishing a Community 
ship register and providing for the flying of 
the flag by sea-going vessels (COM(91) 
54 final, OJ 1991 C 73, p. 11) and will there
fore in principle become a rule of Commu
nity law. 

The difference in the rates of social contribu
tions for seafarers stems from the possibility 
of applying to foreign workers a law differ
ent from that applicable to German workers, 
and consequently from the aforesaid free
dom of choice as regards the law to be 
applied. That difference, therefore, is not 
such as to favour certain undertakings or to 
distort competition. 

Finally, with regard to the compatibility of 
the conflict rule introduced by the ISR Law 
with Article 117 of the EEC Treaty, Sloman 

Neptun considers that the principle of free
dom of choice as regards the law to be 
applied to individual employment contracts 
and collective labour agreements for seafar
ers has been an essential element of Commu
nity labour and social law since the entry 
into force of the Convention of 19 June 
1980. The harmonization of social systems 
required by Article 117 of the EEC Treaty is 
not affected in the case of employment con
tracts for workers who are nationals of non-
member countries. With regard to foreign 
workers from Member States, they are 
treated in accordance with the provisions of 
Community law, and their position is not 
affected by the ISR Law either. 

2. The German Government points out that 
Article 1(2) of the ISR Law was adopted in 
order to deal with the steady decline in reg
istrations of German vessels, chiefly as a 
result of the serious drawbacks in terms of 
costs connected with that flag by comparison 
with the flags of non-member countries 
(DM800 million in 1988, including 
DM 680 million in staff costs alone), by 
enabling savings to be made with regard to 
staff costs and thereby ensuring the compet
itiveness of German vessels at international 
level. 

Legislation establishing international ship
ping registers has been adopted or is in the 
process of being drafted in other Member 
States (France, the United Kingdom, Den
mark, Luxembourg, Spain and Portugal). 
According to those registers, certain vessels 
flying different national flags must be 
accorded specific treatment with regard to 
costs (tax relief, wider possibilities of recruit
ing foreign crew members and concluding 
agreements with foreign trade unions, 
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specific conditions of employment and the 
grant of operating aid). 

On the question whether Article 92 of the 
EEC Treaty precludes the application of the 
national law at issue, inasmuch as it grants 
aid to German shipowners, the German 
Government observes first of all that recog
nition of the incompatibility of aid with the 
Common Market is a matter for the Com
mission, subject to review by the Court of 
Justice, and that individuals cannot therefore 
rely on Article 92 in order to challenge the 
compatibility of aid with Community law 
before the national courts (see the Court's 
judgment in Case 78/76 Steinike und Weinlig 
v Germany [1977] ECR 595, paragraphs 
9 and 10). 

Next, the German Government points out 
that Article 92 of the EEC Treaty applies 
only to State aid granted under national law. 
On the other hand, the State is free to decide 
whether its legislation is applicable to certain 
situations. 

Finally, if Article 92 of the EEC Treaty were 
applicable in this case, it would not preclude 
the application of the ISR Law. 

Hence the recruitment of foreign seafarers at 
rates of pay below the level provided for in 
German collective agreements does not con
stitute aid to shipowners which is prohibited 
by Article 92 of the EEC Treaty since the 

resultant reduction in costs is not financed 
out of public funds. In laying down that the 
principle of freedom of contract with regard 
to shipping applies to other traders, and in 
particular to carriers, the ISR Law merely 
removes any uncertainty with regard to the 
application of foreign labour law to German 
vessels. The German Government also points 
out that it is not for the State but for the par
ties to the employment contract and to col
lective agreements to fix the level of pay. 

Nor does the reduction in the employer's 
costs resulting from payment of lower social 
contributions as a result of lower rates of 
pay constitute aid within the meaning of 
Article 92 of the EEC Treaty, but stems from 
the application of the general system of 
social security contributions, according to 
which the proportion of the contributions to 
be borne by the employer must always be 
assessed by reference to pay levels. That sys
tem does not provide for a fixed minimum 
amount — as regards the proportions of 
contributions payable by the employer — 
from which the ISR Law exempts shipown
ers. The legal consequences of the ISR Law 
are therefore an inherent feature of the sys
tem and the Law does not contain a specific 
rule regarding the aid scheme. This case 
therefore differs from Case 173/73 Italy v 
Commission where the Court treated the 
reduction in the rate of contribution pertain
ing to family allowances payable by the local 
textile industry in respect of its employees as 
an unlawful aid expressly on the ground that 
the reduction was not justified by the nature 
or the scheme of the social security arrange
ments in question. 

Furthermore, the German Government 
states that the fact that indent 1 of Paragraph 
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872(1) of the Reichsversicherungsordnung 
(German National Insurance Code), as 
amended by Article 1(3) of the Law of 
10 July 1989 (amending the rules on insur
ance against accidents at sea in the National 
Insurance Code), permits in the case of crew 
members of vessels registered in the ISR the 
payment of contributions which are lower 
than those provided for seafarers does not 
constitute aid within the meaning of Article 
92 of the EEC Treaty. The calculation of 
contributions for crew members of vessels 
registered in the ISR could not be carried out 
on the basis of average annual pay. In the 
first place, in the case of seafarers from a 
non-member country, such a calculation 
would take into account an excessive rate of 
pay, and secondly, in the case of seafarers 
who are nationals of Member States, that cal
culation would involve a reduction in contri
butions in relation to their rates of pay. The 
German Government contends that even if 
those relatively low rates of pay were 
included in the calculation of average annual 
pay, the result would be a reduction in the 
costs borne by employers. 

The German Government also emphasizes 
that it is not the ISR Law in itself which 
makes it possible to disapply German labour 
law in connection with the employment of 
foreign seafarers, and thus to reduce social 
contributions accordingly. The parties were 
already authorized to agree that a foreign 
law would apply, pursuant to Article 30(1) of 
the Introductory Law to the Civil Code. 
Furthermore, as a result of the alternative 
reference criteria provided for in Article 
30(2) of that Law, or in Article 6(2) of the 
Convention of 19 June 1980, account may be 
taken of the legal systems of a number of 
Member States for the purpose of determin
ing the status of workers. In a judgment 

given on 24 August 1989 (Der Betrieb 1990, 
p. 1666 et seq.) in a case where the ISR Law 
was clearly inapplicable, the Bundesarbeits
gericht (Federal Labour Court) concluded, 
moreover, that even without that Law, Ger
man social legislation was not necessarily 
applicable to German vessels, thereby con
firming that the ISR Law has declaratory 
effect. Similarly, Article 5(1) of the Conven
tion of 29 April 1958 on the high seas (BGBl 
1972, II, p. 1089, in particular at p. 1092) 
provides that vessels are to have the nation
ality of the State whose flag they are autho
rized to fly, which, however, in no way 
affects the question of which law is applica
ble to the employment contracts of crew 
members, the only consequence of that clas
sification being, according to that provision, 
that 'the State must in fact exercise its juris
diction and its control in technical, adminis
trative and social matters over vessels flying 
its flag'. 

Finally, the argument that employment con
tracts for seafarers who are not nationals of a 
Member State may be subject to the law of a 
State other than that whose flag is flown by 
the vessel on which they are employed has 
also been supported by the Commission, as 
is clear from the Convention of 19 June 
1980 and the Proposal for a Council Regu
lation of 2 August 1989 establishing a Com
munity ship register and providing for the 
flying of the Community flag by sea-going 
vessels (OJ 1989 C 263, p. 11). Thus the 
former does not exclude contracts of 
employment for seafarers, whilst the latter 
provides in Article 8 for wages, working 
hours and further labour conditions to be in 
conformity with Recommendation N o 
109 of 1958 issued by the International 
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Labour Organization (ILO), without preju
dice to the collective agreements concluded 
with the organizations referred to in Article 
9, and confirms in Article 15(3) of its 
amended version of 19 March 1991 amend
ing Article 9 the possibility of choosing the 
applicable law, which already exists with 
regard to collective agreements. 

As regards the application of Article 117 of 
the EEC Treaty, the German Government 
contends that this provision is only in the 
nature of a programme and is not therefore 
sufficient to impose specific obligations on 
the Member States (see the Court 's judgment 
in Case 149/77 Defrenne v Sabena [1978] 
ECR 1365, paragraphs 19 to 23 and 30 to 
32). In the event of such obligations being 
recognized, the German Government points 
out that Article 117 of the EEC Treaty 
applies only to workers who are nationals of 
the Member States and that the ISR Law, in 
referring to the primacy of Community law, 
clearly demonstrates that the application of 
Article 117 of the EEC Treaty is not 
restricted by that Law. 

The German Government adds that the ISR 
Law has arrested the decline in the employ
ment of workers from Germany and the 
other Member States. Since its entry into 
force, the number of seafarers from all the 
Member States who are employed on board 
vessels flying the German flag has remained 
virtually unchanged, which reflects a social 
situation that is in conformity with the social 
policy objectives of Article 117 et seq. of the 
EEC Treaty and with the efforts made by the 
Commission (see Document COM(89) 

266 final: 'A future for the Community ship
ping industry: measures to improve the oper
ating conditions of Community shipping'). 

Finally, the German Government rules out 
the application in this case of Articles 48(2), 
118 and 5 of the EEC Treaty, mentioned by 
the Arbeitsgericht in its orders for reference. 

It considers that Article 48(2) of the EEC 
Treaty applies only to nationals of the Mem
ber States, while nationals of non-member 
countries can rely on the provisions of the 
Treaty only in their capacity as members of 
the families of workers who are nationals of 
a Member State, in accordance with Regu
lation (EEC) N o 1612/68 of the Council of 
15 October 1968 on freedom of movement 
for workers within the Community (OJ, 
English Special Edition 1968 (II), p. 475), or 
under bilateral agreements concerning estab
lishment. Since the ISR Law applies only 
subject to Community law, seafarers origi
nating in other Member States are not dis
criminated against by comparison with Ger
mans so far as conditions of employment are 
concerned. 

According to the German Government, the 
ISR Law is also compatible with the social 
policy objective pursued by Article 118 of 
the EEC Treaty since, according to the case-
law of the Court, the Commission is respon
sible for promoting close cooperation 
between the Member States in this area and 
has, in order to carry out that task, only a 
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procedural power to establish a consultation 
procedure (judgment in Joined Cases 281/85, 
283/85 to 285/85 and 287/85 Germany and 
Others v Commission, cited above). If the 
Court's case-law does not preclude Member 
States from concluding agreements in the 
field of migration policy, the Federal Repub
lic of Germany cannot be deemed, by adopt
ing the ISR Law, to have failed to fulfil its 
obligation under Article 5 of the EEC Treaty 
to abstain from any measure which could 
jeopardize the attainment of the objectives of 
the Treaty. 

3. The Danish Government points out in the 
first place that the objectives of the common 
shipping policy, namely ensuring the mainte
nance of the Community fleet and employ
ing the largest possible number of Commu
nity seafarers on board the vessels which 
make up that fleet, can be explained by the 
fact that the Community must not be too 
dependent on the fleets of non-member 
countries for the transportation of Commu
nity imports and exports, by the need to 
ensure employment and the maintenance of a 
qualified and experienced labour force and, 
finally, by the fact that national fleets con
tribute towards the Member States' balance 
of payments. 

The state of the Community fleet since 
1980 has been characterized by a sharp 
decline (tonnage fell by one-half between 
1980 and 1988 and the share of world ton
nage which, after declining by 3 % in the 
1970-1980 decade was no more than approx
imately 30%, dropped to 15% in 1988) pri
marily as a result of the protracted slump in 
world trade with a resultant over-capacity in 
the shipping sector, the erosion of the rela
tive advantages enjoyed by the shipping 

industry in the Community and the protec
tionist policy and measures adopted by cer
tain non-member countries. 

Over the same period, the merchant fleets of 
non-member countries have grown, particu
larly in view of the advantages arising from 
specific tax provisions, less stringent ship
ping terms, lower rates of pay and lower 
social charges. 

In order to deal with the reduction in the 
Community share of the world fleet owing 
to negative cost factors connected with the 
fact of flying the flag of a Community coun
try, certain Member States of the Commu
nity have established international shipping 
registers which are designed to enable ship
owners to change the flag and to restore 
their international competitiveness in rela
tion to non-member countries. 

In Denmark the collective agreements con
cluded by Danish professional and trade 
organizations apply only to persons 
employed on vessels registered in the Dansk 
Internationalt Skibsregister (Danish Interna
tional Shipping Register — 'DIS') who are 
resident in Denmark or who must be treated 
as Danish nationals by virtue of international 
undertakings (Articles 10(2) and (3) of the 
DIS Law). The collective agreements con
cluded by foreign professional and trade 
organizations apply only to members of the 
organization in question and to nationals of 
the country in question, provided they are 
not members of another organization with 
which an agreement has been concluded. 
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The establishment of the DIS has made it 
possible for the objectives of the common 
shipping policy to be achieved. As a result, a 
large number of vessels are again flying the 
Danish flag and new vessels are registered 
under the Danish flag rather than under the 
flag of a non-member country. The DIS has 
also contributed towards maintaining 
employment amongst Danish nationals 
(6 071 Danes in August 1988 and 6 228 in 
August 1990; 768 foreigners in 1988 and 
1 469 in 1990; amongst the foreigners, 381 
were nationals of the Community or of the 
Nordic countries in 1988 and 308 in 1990). 
The alternative solution to registration under 
the DIS — a change of flag — would have 
involved engaging a smaller number of Com
munity nationals on the same vessels. In the 
light of that solution, rules which, like the 
relevant German provisions, authorize in 
particular differential remuneration do not 
mean that Community workers are placed at 
a disadvantage. 

In the Danish Government's view, Commu
nity law does not preclude the adoption of 
rules such as those forming the subject-
matter of the orders for reference. 

With regard to the application of Article 
92 of the EEC Treaty, a law which autho
rizes the conclusion of different agreements 
cannot be regarded as State aid because it 
does not amount to aid granted through 
State resources. 

Article 117 of the EEC Treaty is merely a 
provision in the nature of a programme (see 
the judgment of 15 June 1978 in Case 

149/77 Defrenne v Sabena, cited above, para
graph 19) which does not have direct effect. 
As for Article 48 of the EEC Treaty, it can
not be relied upon on its own by nationals of 
non-member countries, particularly since 
they are not resident in a Member State of 
the Community. A seafarer's abode must be 
regarded as being situated in the country 
with which his personal and family links are 
closest, and not in the State in which the ves
sel is registered. That conception of a seafar
er's abode corresponds, moreover, to that 
embodied in Article 16 of the Commission's 
proposal for a Council regulation, cited 
above. 

4. According to the Belgian Government, 
the creation by practically all the coastal 
Member States of the Community of Second 
International Registers enabling foreign 
workers to be employed on the conditions in 
force abroad constitutes a measure which 
exerts a positive influence on the competitive 
position of shipping companies in the Com
munity in a global context. The ISR Law 
must be interpreted as aid designed to pro
mote the execution of an important project 
of common European interest or to remedy 
a serious disturbance in the economy, in 
accordance with Article 92(3)(b) of the EEC 
Treaty. 

The effects of setting up the ISR cannot be 
assessed independently of the international 
shipping context as a whole. According to 
the Belgian Government, an international 
register based on competition at interna
tional level promotes competition. In addi
tion, the employment of seafarers originating 
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in non-member countries helps to reduce 
structural unemployment in those countries 
and offers the possibility of training seafar
ers, which is necessary for the development 
of their own fleet. Some of those countries 
(for instance, India) are categorical, more
over, in their demands that rates of pay 
should be adapted to their own economic 
and social conditions in order to maintain 
the existing social order. The Belgian Gov
ernment adds that the ISR complies with the 
ILO's rules on minimum rates in the sector 
(USD 286 per month). 

With regard to Articles 117 and 48 of the 
EEC Treaty, the Belgian Government points 
out that those provisions do not apply to 
workers from non-member countries, such 
as those involved in this case, since their con
tract of employment is governed by the law 
of a non-member country and they are not 
resident in the Community. 

The Belgian Government therefore proposes 
that the question submitted by the Arbeits
gericht Bremen should be answered as fol
lows: 

'The fact that the International Shipping 
Register (ISR) enables foreign seafarers with 
no permanent abode or residence in the Fed
eral Republic of Germany not to be covered 
by German collective labour agreements and 
thus to be employed at lower home country 
rates is compatible with Article 92 of the 
EEC Treaty. 

The International Shipping Register (ISR) 
constitutes aid compatible with the EEC 
Treaty. 

Article 117 of the EEC Treaty has not been 
infringed either'. 

5. The Commission considers that the prob
lems which have beset the European ship
ping policy for a number of years are the 
result of the weak competitiveness of the 
Community fleet on international markets, 
essentially because of the costs involved. The 
halving of the Community fleet between 
1980 and 1988 was caused in part by the 
transfer of the flag used by shipowners in 
order to reduce appreciably expenses con
nected with crews (in 1986 the cost of remu
neration and social charges for crews varied, 
in the case of a container ship of 1 500 TEU, 
from 32% (in Greece) to 57% (in Italy) of 
running costs). 

In order to deal with that situation, a num
ber of Member States allowed recourse to be 
had to offshore registers which make it pos
sible to engage, in place of Community 
nationals, seafarers from non-member coun
tries on the conditions in force in their coun
try of origin. 

In its communication to the Council entitled 
'A future for the Community shipping 
industry' of 3 August 1989 (cited above), the 
Commission made a number of proposals 
designed, in particular, to establish an addi
tional European register (EUROS) and pub
lished at the same time its guidelines for the 
assessment of State aid for shipping (SEC(89) 
921 final of 3 August 1989). The amended 
proposal for a Council regulation of 27 Feb
ruary 1991 contains in Articles 11 to 16 pro
visions concerning the crews of vessels regis
tered in EUROS, in particular as regards 
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manning (Article 11), nationality (Article 
12), wages, working hours and further 
labour conditions (Articles 14 and 15) and 
social security (Article 16). The Council has 
not yet acted on that proposal. 

With regard to the question submitted by the 
Arbeitsgericht Bremen, the Commission 
considers first of all the provisions on aid in 
the EEC Treaty. In its view, it is necessary to 
consider the three constituent elements of 
the concept of aid within the meaning of 
Article 92(1), namely aid 'in any form what
soever' which is granted 'by a Member State' 
or 'through State resources' and which 
favours certain undertakings or the produc
tion of certain goods. 

It is immediately apparent from the phrase 
'in any form whatsoever' that in Article 
92(1) of the EEC Treaty the concept of aid is 
couched in broad terms. In its judgment of 
23 February 1961 concerning the concept of 
aid within the meaning of the ECSC Treaty 
(Case 30/59 Steenkolenmijnen v High Auth
ority [1961] ECR 1), the Court emphasized 
that 'the concept of aid is ... wider than that 
of a subsidy because it embraces not only 
positive benefits, such as subsidies them
selves, but also interventions which, in vari
ous forms, mitigate the charges which are 
normally included in the budget of an under
taking and which, without, therefore, being 
subsidies in the strict meaning of the word, 
are similar in character and have the same 
effect'. 

Such an interpretation also seems necessary 
in view of the spirit and purpose, that is to 
say the effectiveness, of Article 92 et seq. of 
the EEC Treaty, which represents one of the 
foundations of the Community's activity 
whose aim is to ensure, in connection with 
the establishment of the Common Market 
under Article 2 of the EEC Treaty, that com
petition is not distorted (Article 3(f) of the 
EEC Treaty). 

According to the Commission, therefore, all 
kinds of advantages, including reductions in 
costs which, on account of their nature, may 
influence the position of the undertakings 
concerned with regard to competition, con
stitute aid. It is not the objectives of the mea
sures adopted which must be taken into con
sideration but their effects. Whether or not a 
measure is in the nature of aid does not 
depend on whether it withdraws or offsets 
certain specific burdens which national law 
imposes on the undertakings concerned by 
comparison with those of other Member 
States, since the Court has emphasized in its 
judgment in Case 173/73 (Italy v Commis
sion, cited above, paragraph 17) that, in the 
application of Article 92, 'the point of depar
ture must necessarily be the competitive pos
ition existing within the Common Market 
before the adoption of the measure in issue'. 

The Commission considers that this concept 
of aid should in principle encompass a rule 
which, by derogation from the legislation 
generally in force, enables certain undertak
ings to engage staff at rates of pay far below 
the usual level. 
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The second constituent element — the fact 
that aid is granted by the State — must also 
be given a broad interpretation. According to 
the case-law of the Court, aid need not nec
essarily be financed through State resources 
to be described as State aid (see the judgment 
in Case 290/83 Commission v France [1985] 
ECR 439, paragraph 14) and may be the 
result of conduct attributable to the State 
(see the judgment in Joined Cases 67/85, 
68/85 and 70/85 Van der Kooy v Commission 
[1988] ECR 263, paragraph 35 et seq.). The 
Court has also pointed out, in its judgment 
in Case 78/86 (Steinike und Weinlig, cited 
above, paragraph 21 et seq.), that a measure 
adopted by the public authority and favour
ing certain undertakings or products does 
not lose the character of a gratuitous advan
tage by the fact that it is wholly or partially 
financed by contributions imposed by the 
public authority and levied on the undertak
ings concerned. The Commission considers 
that this should be the case a fortiori where 
financing is not provided by the undertak
ings concerned but is granted to the detri
ment of others, for instance the workers. In 
such cases, for aid to be regarded as State aid, 
it is sufficient if the measure in question is 
based on a law providing that certain under
takings are to qualify for special relief in 
respect of certain specific cost factors. 

The Commission emphasizes, however, that 
in so far as the rates of pay for seafarers 
employed on board the vessels concerned are 
subject to income tax and payment of the 
corresponding social security contributions, 
a rule such as that laid down by the ISR Law 
entails a loss of revenue and contributions 

for the social security institutions. If that is 
the case (as it certainly is with regard to tax
es), the reduction in shipowners' costs is 
borne directly by the public authorities and, 
to that extent, the aid is 'granted through 
State resources'. 

With regard to the third constituent element, 
the Commission states that only measures 
favouring certain undertakings or certain 
products fall within the concept of aid, 
which thus excludes any new general rules 
that are in the nature of economic, social or 
financial policy. A legislative measure which 
simply lays down a generally applicable rule 
cannot therefore be regarded as aid unless it 
is associated with rules which clearly define 
the beneficiaries of the advantages in ques
tion. According to the Commission, the ben
eficiaries of certain advantages are actually 
identified in the case of certain products (see 
the judgment in Joined Cases 6/69 and 
11/69 Commission v France [1969] ECR 523, 
paragraph 20). The same holds true where it 
is necessary to restrict the advantage granted 
to vessels entered in a given register which is 
not open to all vessels, particularly those 
belonging to foreign owners (Article 1(1) of 
the ISR Law provides that the ISR register is 
open to merchant vessels authorized to fly 
the Federal flag and operated in the course of 
international trade; according to Articles 
1 and 2 of the Law relating to the right to fly 
the flag — without prejudice to Articles 
10 and 11 — only vessels whose owners are 
Germans or companies controlled by Ger
mans are authorized to fly the Federal flag). 
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Next, the Commission turns to Articles 
117 and 48 of the EEC Treaty. With regard 
to the former, it points out that it contains a 
statement of the social policy objectives of 
the Community without imposing specific 
obligations on the Member States. That pro
vision does not lay down any legal rules and 
cannot therefore be relied upon as a criterion 
for assessing the compatibility of a national 
measure with Community law. Nor can it 
serve as an interpretative criterion with a 
view to widening the scope of other Treaty 
provisions. It is not Article 117 which is 
designed to prevent 'social dumping' but 
Article 119 in the matter of equal treatment 
for men and women. 

With regard to Article 48 of the EEC Treaty, 
the Commission points out that its scope is 
limited to freedom of movement for workers 
within the Community. That provision pro
hibits only rules which discriminate against 
workers from other Member States on 
grounds of nationality, whereas the ISR Law 
affects, in legal terms and in terms of its 
actual effects, all Community seafarers. 

Finally, the ISR Law is not incompatible 
with Article 16 of Regulation N o 1612/68 of 
15 October 1968 which introduces a degree 
of 'preferential Community treatment' with 
regard to the filling of vacancies by the 
employment services of the Member States. 

The Commission therefore suggests that the 
question submitted by the Arbeitsgericht 
Bremen should be answered as follows: 

'National legislation which enables seafarers 
who work on board vessels registered in a 
special register and who have no permanent 
abode or residence in the Member State con
cerned not to be covered by the collective 
agreements applied there and thus to be 
employed at lower "home country" rates 
and on less favourable conditions of employ
ment than those enjoyed by seafarers who 
are in a comparable situation and whose per
manent abode or residence is in that Member 
State falls within the concept of State aid 
referred to in Article 92 of the EEC Treaty 
and cannot be applied in accordance with 
Article 93(3) of the Treaty before being noti
fied to the Commission or, in the event of 
the initiation of a formal procedure, before a 
final decision has declared it to be compati
ble with the Common Market. 

Articles 117 and 48 of the Treaty do not con
tain any factor of such a kind as to preclude 
the adoption of such legislation.' 

J. C . Moi t inho de Almeida 
Judge-Rapporteur 
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