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1. INTRODUCTION
Council Regulation (EC) No 2007/2004!, which established the European Border and Coast

Guard Agency (the ‘Agency’), commonly referred to as Frontex (under the name European
Agency for the Management of Operational Cooperation at the External Borders of the
Member States of the European Union), provided that the Agency ‘may cooperate with the
authorities of third countries competent in matters covered by this Regulation in the
framework of working arrangements concluded with these authorities, in accordance with the
relevant provisions of the Treaty.’?> Regulation (EU) 2016/1624,® which replaced the Council
Regulation (EC) No 2007/2004 in 2016, contained the same provision, this time requiring the
arrangements to be ’in accordance with Union law and policy.”* There are currently 18
working arrangements with border management authorities of non-Member States in force®,
all but two® of which were drafted under the framework of Council Regulation (EC) No
2007/2004.

2. COOPERATION WITH THIRD COUNTRY AUTHORITIES
In 2019, Regulation (EU) 2019/1896’, commonly referred to as the European Border and

Coast Guard Regulation (the ‘Regulation’) entered into force. Under the Regulation, ‘the
Agency may cooperate, to the extent required for the fulfilment of its tasks, with the
authorities of third countries competent in matters covered by this Regulation.’® When
cooperating with third country authorities, the Agency must act within the framework of the
Union’s external action policy, with the support of, and in coordination with, Union
delegations and any relevant Common Security and Defence Policy missions and operations.®
The Regulation calls for the Agency to act within the framework of working arrangements
concluded with the third country authorities on matters ‘related to the management of
operational cooperation.’'® The working arrangement must specify the scope, nature and
purpose of the cooperation.!
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Before the Agency can initiate formal negotiations on a working arrangement, it must be
given approval by the Commission. Before a working arrangement can be concluded, it must
be approved by the Agency’s management board. Proposals for decisions of the management
board on working arrangements with third countries require a vote in favour of their adoption
by the members of the management board representing the Member States neighbouring that
third country.’? Finally, the Agency must have provided the European Parliament with
‘detailed information as regards the parties to the working arrangement and its envisaged
content’ and is required to make working arrangements public on its own initiative. '3

3. MODEL WORKING ARRANGEMENT
The Regulation calls upon the Commission to draw up a model working arrangement after

consulting the Agency, the European Union Agency for Fundamental Rights, the European
Data Protection Supervisor and any other relevant Union bodies, offices or agencies.}* That
model must include provisions related to fundamental rights and data protection safeguards.*®

Consequently, the model contains the following specific provisions:

— Article 1 provides the scope of the working arrangement, which includes gradually
developing operational cooperation towards a sustainable operational partnership in the
area of integrated border management;

— Article 2 describes the purpose of the working arrangement, which is to promote effective
implementation of integrated border management, protecting the external borders and to
facilitate the implementation of return;

— Article 3 provides the wide range of potential modalities of operational cooperation
between the sides;

— Article 4 ensures that fundamental rights are fully respected at all times in relation to the
application of the working arrangement and provides for the Agency’s fundamental rights
officer and fundamental rights monitors to ensure such respect;

— Article 5 allows the sides to exchange, share or disseminate information within the
framework of EUROSUR under terms to be annexed to the arrangement;

— Article 6 regulates the exchange of sensitive non-classified information and bars the
exchange of classified information without the conclusion of a separate administrative
arrangement between the Agency and the third country;

— Atrticle 7 contains provisions for the onward transmission and appropriate confidentiality
of information received under this arrangement;

— Article 8 lists the rules on processing and protection of personal data;

— Atrticle 9 provides for the third country to proactively inform the relevant Union bodies in
the event that it becomes aware of allegations of fraud, corruption or other illegal
activities that may affect the interests of the European Union;

— Article 10 allows the Sides to agree on cooperation plans and to nominate coordinators for
the implementation of the working arrangement;
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4.

Article 11 clarifies that the financing of the participation of authorities from the third
country in activities organised or coordinated by the Agency must be agreed upon
separately;

Article 12 regulates how disputes concerning the interpretation of the agreement are to be
resolved,

Article 13 underscores that a working arrangement is not a legally binding instrument;

Article 14 describes the procedure for the application, amendment and discontinuation of
the agreement.

CONCLUSIONS

That the Regulation requires the Agency to cooperate with third countries for the purpose of
European Integrated Border Management and migration policy underscores the importance of
such cooperation for the Agency to achieve its mission, bolster the Union’s border security
and promote European integrated border management standards. The model working
arrangement establishes a framework for the cooperation between the Agency and the
relevant third country border management authorities. While the Agency should use this
model as a starting point for every working arrangement negotiation with a third country, the
final texts of such arrangements will necessarily differ in accordance with the differing
realities of each negotiating partner and the differing objectives of the Union in relation to
those partners. The Agency should nonetheless strive to preserve the essence of the model
working arrangement during such negotiations.
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