AIIODAEZH THE 23. 4. 1991 — YIIO®EEH C-41/90

ATIO®AZH TOY AIKAXTHPIOY ( éxto tpfuo )
¢ 23ng AnptAiov 1991 *

Xmv vrobeoy C-41/90,

nov £yt o¢ avtikeipevo aitnon tov Oberlandesgericht Miinchen ( Opoomovdiok
Anpoxpatio tng Ieppoviag ) npog 1o Aikootipto, kot epapuoyh tov Gpbdpov 177 g
Zuvbfkng EOK, pe v onola {nteiton, oto mhaicto tng Srapophc mov ekkpepel evd-
TLOV TOV oiLToLVTOg Sikoiotnpiov petaéd

Klaus Hofner xou Fritz Elser, o.pevic,
Ko
Macrotron GmbH, agetépov,

1 éx8oom TPOdIKACTIKTG ANOPAoEWS MG TTPOg TV epunveia Tov GpbBpwv 7, 55, 56, 59,
86 kai 90 g Luvbfikng EOK,

TO AIKAXTHPIO (éxto Tpfue.),

ovykeipevo amd tovg G. F. Mancini, 7pdedpo tufipatog, T. F. O’Higgins,
K. N. Kakovpy, F. A. Schockweiler ko P. J. G. Kapteyn, Swootég,

vevikog ewsayyehéag: F. G. Jacobs
ypoppotéag (a.o. ): V. Di Bucci, vndéAAniog Srotkhioenc,

AopPévovtog vroym Tig YPOmTEG RAPATNPTIOELS IOV KoTéBeoav:

— ot K. Hofner kot F. Elser, eknposwmnoduevor and tov Joachim Miiller, Sikny6po
Movéyov, kot tov Volker Emmerich, kafnyntf g Nopknig ZxoAng tov Iovem-
otnuiov Tov Bayreuth,

* Thdoon Swbkaoleg: 1 yeppaviki.
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HOFNER KAl ELSER
— 1 Macrotron, ekmpocomobpevy on tov Holm Tippner, diknydpo Movéyou,

— 1 Teppovikny Kufépvnon, eknpoownovpevi) amd tov Ernst Roder, Regierungs-
direktor tov Opoonovdiukod Ynovpyeiov EBvikiic Owcovopioag,

— 1 Emtpon), eknpoconovpevn and tov Etienne Lasnet, vopikd oOppovAd Trg, kot
tov Bernhard Jansen, pélog Tng vopikig vanpeciog g,

gxovtog Vo v £xBeon yie v en’ akpoatpiov ovlhtnon,

a@ol dkovoe Tig Topotnpiioes mov avéntuéav npopopiké ot Hofner kot Elser, 1 Ma-
crotron GmbH, 1 T'eppoviki) Kupépvnon kot m Envtponhy kot tv en’ akpootnpiov

ovfhton g 13ng Noegpfpiov 1990,

POy UKOVGE TOV YEVIKO ELOGYYEAED TIOV GVERTUEE TI¢ TPOTAOELS TOV KATE TN Guve-
dploon g 15m¢ lovovapiov 1991,

ekdidet Tyv akOAoLlY

Anbguen

Me Abtaln g 3lng lavovopiov 1990, mov neptid@e oto Awootipo otig 14
defpovaptov 1990, to Oberlandesgericht Miinchen vnéfode, Suvdper tov dpbpov 177
g XuvBikng EOK, téooepa mpodikaoTikd EpOTHNATO (G TPOG TNV EppNVEl T@v
GpBpav 7, 55, 56, 59, 60, 66, 86 xat 90 tng Tuvbikng EOK.

To epotiuote avtd avékoway kotd v ekdikaon g dapopds petald tov Hofner
kot Elser, oupfodhov npoohiyewy, kot tng Macrotron GmbH, etaipiog yeppoavikod
dikatov pe £dpa 0 Mbvayo. Avtikelpevo g drapopds giva 1 apotfi) Tnv onolo a€ib-
vouv ot Hofner kot Elser and tyv etapio avt) fdoet ovpPhocmg nov mpoéfrens ot ot
Hoéfner kav Elser 8a PonBodoav v etaipion va efedper mpdowno katdAAnio vo
korahdfel ) B6om tov SievBuvi) Tov TPNRATOE TOANCEDY TG,
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H ayopd epyooiag Sitneton ot Ieppovie and tov Arbeitsforderungsgesetz ( vopo yio
v mpootacio g epyonoiag, oto eéng: AFG ). Kotd to épbpo 1 Tov vopov, okomndg
TV péTpev ov AapPhvovtor kotd tov AFG gvtdg Tov mhatoiov Thg Kovavikig Kot
otkovopkfc mohtikng g Opoomoviiakhs KuPepviiogwg eivon 1 enttevén kor doti-
pnon vyniot Bodpovd anacyorioeng, 1 covexig dwapbpatiki Pedtinon Tng anaoyoA-
080G KoL 1 KAT 0vTdV Tov TpoTo ovdmtuén tng owkovoplag. H enitevén Tov yeviko
aVTOY GKOTOY, 0 OTOL0g GLYKEKPLLEVOTIOLEITOL TIEPLOCOTEPO G010 Gpbpo 2, avatibetan,
Kotd To Gpbpo 3 Tov vopov, oto Bundesanstalt fiir Arbeit ( Opoonovdiakis Yanpeoio
Amaoyoioewg, oto g BA), 10 £pyo tov omofov ovvicTotanl kuping ot devko-
Avvon tav enapdv petald avalntovviav epyacio Kot epyodotdv KoL otn yopfynon
TOV EMOOUATOV avepYiog.

H mpat and tig avotépe dpootnprotntes opiletor oto dpbpo 13 tov AFG ko
aokeitor and 10 BA povomwliokd, duvapuet tov dpbpov 4 tov AFG (10 povordiio
avtd Oo omokaAeitar oto €€Ng: povomdAo yuo v avedpeon epyaciog f mpoow-
KOV ).

To &pBpo 23 tov AFG npoPrénet duwg o e€aipeon and o povondio avtd. te opt-
opéveg eEaupetikée nepntdoelg 10 BA pmopel, agpov Siofovievtel pe Tig evdiopepo-
peveg evaoelg epyodotav kot epyalopévov, vo avabioel oe GAAOVG opyaviopovg 1
POOOTO THY AVEDPEST] TTPOCSOTLKOD Yo OPLOUEVDL EMOYYEALALTO, TOV OTOIOV OUMG Ot
Spaotnprotnreg eEokorovBobv va vokevTon otov £Aeyyo Tov BA.

Katé 1o dpbpo 20 kat 21 tov AFG, to BA aokel 1o LOVOTOAOKE TOV StkoOROTO
apepoinmro, kot yoplg avtéAiaypa. To ékto kepdrato tov AFG, to onolo agopd to
YPNUOTOd0TIKG pEco 1oV Tapéyovy oto BA 1 Suvartdtnre vo emitehel 1o £pyo Tov
Kot autov Tov Tpomo, enttpénel 610 BA vo. eloTpaTTEL ELGQOPES RO TOVG EPYODOTEG
Kai Tovg spyalopévoug (Gpbpo 167).

To 6y800 kepdhato tov AFG nepibyst Swathelg nepl mowav kot tpootipmy. To dpbpo
228 mpoPrénet T SuvatdTTo, EMPOAT TPOOTILOL Yo, OTOWdNNOTE SpaoTnPLOTITRL
avevpéaeng epyaciog 1 tpocemkoy Tov aviaiver npog tov AFG.

[opd to povondAio tov BA e oyéon pe v avedpeon epyasiog, ot Ieppovia &xet
avantoyfel sdikd o KAGSog evpéoemg epyooiag Yo oTeAEYN Kot Stevbuviiké oTeAEYN
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emyepficeov. H Spaomplotira avt aokeltar omd ovpfodlovg mpociiyemv, ot
onoiot BonfodV Tig EMLYELPTIOELS WG TTPOG TIG TPOCANWELG.

To BA aviédpooe oty eEMén avtii pe dbo tpdrovg. Mpdov, anopdoice 10 1954 v
1BpuoeL Eva eBIkd ypageio evptoswg epyaoiag ye dropa pe vynAd mPOoOVTH, OV
npoopilovtol yia Stevbuviikég Bfoeig oe entyepioets. Aebtepov, dnpoocievse oplopéveg
gykukAiong pe Tig onoleg dMrwve Ot mpoetiBeto va aveyBel, evidg Tov mhouciov puog
ouppoviog petald tov BA, tov Opoonovduekod Yrovpyeiov Epyuciag kot Stapopwv
devtepofaduinv enoyyepatikdy evhoeov, oplopéveg dSpuotnploTnTes TV cLpfodrov
TPOCMWERV o8 oYon pe to oTehéyn Kot o Sievbuviikd oteAéyn emyelpoeny. Avti
M othon avoyig eaivetar eniong and 1o yeyovdg OtL 10 BA Sev vrofdAier katd
obotpa pnvioeg, Bhoet tov Gpbpov 228 tov AFG, kotb tov cupfodrov mpochiyeny
yie g Spaotnpdiég Toug.

Molovott to BA avéyetal katd kémowov tpdmno 11 Spootpotnteg tov ovpfoddmv
npoohyeny, eviovtolg kébe Sikatompatic mov avtiPaiver mpog amoydpevon
npofAenopevn omd tov vopo givar dkopn, katd o dplpo 134 Tov yeppovikod Actikod
Kddika, 1 8¢ anaydpevon avtl) woybel, Katd T vopoloyio Tov yepravikdy dikaotn-
plov, yio OAEG TIG SpaoTPtoTNTeg OYETIKG e TNV E0PEOT] Epyaciag 1 TPOcMILKOD TTOV
aviaivovy pog tig drothelc tov AFG.

H Suapopd g kdprog Sikng apopd to {itpo katd nécov oopPipaletar pe Tig Sortd-
Eeig Tov AFG 1 odppaon napoyfic cupfovidy Yo mpochiyels, v onole cuviyay ot
Hofner kou Elser pe ) Macrotron. IIpog exnAipwon tov copPatikdv vioypehoedy
toug ot Hofner kot Elser napovoiacov ot Macrotron évav vroyijplo yuw ) 0€om tov
dtevfuvt) Tov TAUaTog TeAfcEwY. O viowhprog avtdg Ntav Ieppavog vfkoog Ka,
Katd ™V amoyn tov ovpfodrav mpocAyeav, fitav ondAvtae kotdAAnAog yio va
koToAGBeL Ty avotépo 0ton. H Macrotron 6pweg amopdoioe vo pnv npochdfel tov
voyfplo avtd ko apviidnke va katafdiel my apoi) nov elye ovppmvndel pe
oopfoon.

Katomv avtod or Hofner ko Elser eviyayav ) Macrotron evdmov tov Landgericht
Miinchen 1 kot ofiwoav v katafol) g ovppwvndeioag apofic. To Landgericht
anépprye v aywyi Toug pe andpaon g 27m¢ Oktefpiov 1987. O evbiopepdpevol
doknoav tpeon KaTd TG amopdotng avtig evamov Tov Oberlandesgericht Miinchen,
10 omoio ékptve 6L 1) enlpoyn odpfoon firav dkopy, duvape Tov dpBpov 134 Tov yep-
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pavikobd Aotikod Kabdika, enedn avtéfaive mpog 10 dpbBpo 13 100 AFG. To dika-
otplo avtd Ekpve TGviwg OtL 1 ékPoon g dikng eénptdto tehkd omd v epunvelo
7OV KowoTikoO dikaiov kot Yoo Tov Adyo avtd vréfare to akOA0LBa TPOSIKACTLKE
EPOTLOTO

« 1) Anotehsi 1 Srapecordfnon tov emyepfioenv cupfodAev TPOCAHYEOV TOV 0mo-
OKOTIEL OTNV OVEDPEOT) OTEAEXDV EMLYEPTICEWV, TOpoxT vanpesiog katd Tnv
évvowr Tov Gpbpov 60, eddgpio 1, g TuvBikng EOK wou oamotehel m Sope-
coMdfnon yw TNV oveEDpeEoT] oteEAEXGV Gokmon dnuodowg efovolag katd Ty
gvvol TV dpBpav 66 kot 55 g Zuvlnkng EOK;

2) Zvviotd 1 katd too Gpbpo 4 kow 13 tov AFG mhfjpng amoyOpevoT g doe-
ooAOBNoEMG Y100 TV OVEDPEDT) OTEAEXGV EMLYELPTIOEOV HECH YEPUOVIKOV ENLYEL-
PTioEOV OVEVPESENS TPOCOTUKOD EMOYYEANOTIKY pOBion Stkaodoyodpevn amd
Abyoug yevikoh oopeépovtog N HOVOTOALO Sikoiodoyodpevo amd Adyovg dmuod-
oog Théng kon aopdaretag (apbpo 66 kot 56, mapdypopog 1, Tng Tuvefkng EOK );

3) Mnopel pioe yeppoviks) entyeipnomn avevpécens TPOCHTKOD Vo, ETKOAETTEL TO!
apBpo 7 ko 59 g Luvlnkng EOK, étav Swupecorafet yio v npdoinyn [ep-
LOVAV 070 YEPLOVIKEG ENLYELPTIOELS;

4) Evoyet tov dpbpov 90, mapdypapog 2, Tng Zuvnkng EOK, deopeveton 1o Bundes-
anstalt fiir Arbeit, katd ™V avedpeon TPOCOTKOY Yo TNV KbAvyn BEcemy oTE-
Aexdv emygsipfiosov, and Tig dutdéeg g Xuviikng EOK, kat ovykekpyévo and
70 GpOpo 59 g ZovBiKMg, Kot aoTeLEL 1) LOVOTOANOT TG AVEVPESEMG GTEAEX DV
ETMUYEIPTIOEDY KOTOYPNOTIKT EKpETUAABLOT Seonblovoag BEong otV ayopd katd
™mv évvola Tov dpBpov 86 Tng ZovBikng EOK; »

Ytnv &xBeom yio v e’ akpoatnpiov culntion avantdocovial Siefodikdg T0 voutkd
TG0 KoL TO LoTOPIKO TG dLapopbc g kiptag dikng, n e&EMEn g Swdikaoiog,
KoBdg Kot oL Eyypapeg TopoTnplioels mov katotédnkav oto Awaotipro. Ta ototyeio
oavtd g Sikoypagiog dev enavarapfdvovior kataTépo TOPG POVO KKBOGOV oL
tetton yio tn ovAAoyloTtiki Tov Akaotnpiov.

Me to tpio TpOTE EPOTALOTO KOL TO TWAL TOL TETAPTOV EPMTAHILATOG IOV 0POPO, TO
GpBpo 59 g TuvbnKng To KToOY SikaoTNPLO EPOTE KAT OVGLRLY AV 1) AREOYOPEVCT} TTOV
emPairer o vopog otic Wuwtikég etaipieg ovpPfodrev mpocifueny vo etevpiokovy
gpycoio og oteréyn ko SievBuvTikd otedéyn emuyelpnioenv npookpovel oTig dtothéelg
g Zuvlnkng nept eAevBepng mapoyng vanpestav. To TETaPTO EPATNHO CPOpE OVCLaL-
otikd v gpunveio tov 4plpav 86 kar 90 tng ZuvBikng, oe oxfon Pe TOV aVTOY®-
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VIGUO PETOED TOV EMLYEPTICENY CUTAOV Kai evdg djtooiov opyavicpod onucyorioeng
gpyoTikoy duvaptkod, o onolog Spo povonoMokds kutd v avebpeot epyuciog M
£PYOTLKOD SUVOLLKOD.

Me 10 teheviaio avtd epampe Tietar o Citnpa g ekTdoEWS TOV HOVOTWALLKOD
aVTOD dikaldpaTog, CVVERDG dE KaL TN anayopedoews Siupgcorafficeng yo Ty
OVEVPEST) OTEAEYDV Kot SlevBUVTIKOV OTEAEXDV ENLYEPTOEDY, TNV ontolo emBdiAel O
vopog otig 1diotikég etatpleg, Omwg elvar m anaybpevon v onolo agopd 1 KOPLK
dikn. T Tov A6yo awtd evlelkvuton 1 kTl mpotepardTnTe eE6Toion TOL EPWTARATOG
a0100.

Eni g eppnvetag tov apbpov 86 kr 90 g Zuvbijkng EOK

Me 10 tét0pTo ephTnpo. TO CLTodv SiKaoTHPLO EPOTE EL8KOTEPH GV TO PLOVOTOALO TOV
dnpdoLov opyaviopol anacyorMoswg yio v avedpeon epyactog oe otedéyn kot Siev-
Buvtiké otedéyn anoterel, evoyel tov dpbpov 90, mapdypagog 2, katdypnon deond-
Covoog BEomg xaté ™V Evvota Tov dpBpov 86. I'o, v Sobei opbi) omévnom oo eph-
T, aVTO,MpéTEL Vo, eEETOOTEL TO POVOTDALO aTO KoL amd TNV dioym Tov Gpdpov 90,
nophypapog 1, 1o onolo agopd Tig npoitinobEcelg mov wpénst vor TPovy Ta kph péAT,
otov xopnyovv edikd 1 anokieioctikd ducondpata. Ot nopatnphioelg ov Katatédnkoy
010 Awaotplo apopobtv eédAiov 600 TV Tapdypogo 1 oo kat TV ToPEYpapo 2
ToV Gpbpov 90 g Zuvbikc.

Katé toug epeoeiovieg, opyaviopol 6mmg 10 BA givar ouyypdvag dnudoieg entyept)-
oelg, kord v Evvoro, tov Gpbpov 90, mapdypapog 1, Kot enLepioelg ENUPOPTIOUEVEG
pe ) Siorxelplon vanpELhY VLoD OLKOVORLKOD GURLEEPOVTOG, KATd, TNV £VVOLd TOV
dpBpov 90, mapdypagpog 2, g Zuvdikng. Kotd ovvénein, to BA vrdkeltor otovg
KOVOVEG VTaYVIGHOD, KOTd, TO LETPO TTOL T EPUPLOYT TOV KAVOVOVY auTdY Sev eumo-
oilel v exmMpwon g drattepng anoaToAng mov Tov xst avortedel, Tpdypo wov dev
ovpfaivel ev mpokepétva. O epeaeioveg woyvpilovion eniong 6t T0 BA, 1o onolo &xet
enektelvel 10 ek Tov vopov povondid Tov, oe oxfon pe TNV EOPECT] TPOCOTLKOD, KoL
e dpacTnpLoTyTE Lo, Tig onoleg 1) kabEpwon povonwriov dev Sikatodoyeltor npog o
YEVIKO OULQEPOV, evepyel KaTd TPONO CUVIOTOVTO KOTAXPTON, KOTE ThV Evvole Tov
dpBpov 86 tng Zuvikng. Ot epeceiovieg vrootpilovy emmAbov 6L T Kphan péAn
7OV eMLTPENOVY TETOLEG Kartayphioels mopapaivouy To GpBpo 90, mapdypogpog 1, kot
yevikn) opyn 6t o kpdn pédn Sev Beontovv kovéve pétpo mov va avaipel ™y mpo-
KTIKT] OOTEAECPOTIKOTITOL TOV KOWVOTIKAOV KAVOVOV aVTOy®VIGHOD.
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H Emtponi| vroompiée o, kbmag Stopopetikt dnoyn. Kotd v Entpont, 1 dwoth-
pNoT LOVOTOALOL YL0, THY 0vedpeoT) epyaoiog e oteAéyn kat dievBuvitkh oTeAEXN emi-
yepfioemv anotedel TapdBaocn Tav cvvdvaoutvev duutdéenv tov dpbpmv 90, mapd-
Ypopog 1, kot 86 Tng Zuvlhkng, 6Tav 0 dikatovyog Tov povorwilov dev Exel ™y mpod-
Bgom 1 v tkavdTNTO VO GOKTOEL T1) SPACTHPLOTNTO VT KATE TPOTO TTOV VO, IKAVO-
notel TAMpog T Limom otV ayopd Kot 1 6ThoT TV ot ENopévag Propel vo, ennpe-
GoeL 10 epmoplo peTald TOV KPATAOY UEADY.

Avtifeta, 1 speoipAntn kot 1 Ceppovikn KoBépvnon vroompilovy L o Spactpio-
Treg evog ypageiov gvpéosng epyactag dev eumintovv oto 7edio epappoyig Tov
KOVOVOV TOV OVTOYOVIOHLOY, §pOcov aokobvtal and dnuodcto opyoviopd. H T'eppo-
vkt KvBépvnon Sisukpivios oyetikd 61t évag dnpdotog opyoviopds omooyoroeng
gpyotikod Suvapikod dev pmopel va yapokmplotel g entxeipnon, katd v £vvoun
Tov Gpdpov 86 g Tuvbhkng, Kabdoov ot Stopecorafntikég vanpesics Tov TAPEXOVTOL
dawpedv. To yeyovdg 611 o1 SpootnpLdTnTeg aLTEG YPNUATOSOTOOVTAL KUPIKG pE TV
koTofold] elo@opdv amd Tovg EpYodOTES Ko TOVg epyaopévoug dev onpaivel, kotd,
['eppaviky Koépvnom, 6t dev mapéyovion Sopedv, S10tL mpdxerton yio yevikég
e10popég, oL onoleg dev sxouv kapion oxton pe Tig ovyKekpLbveg VANPEGieg OV TopE-
YOVTOL.

Katomy tov avotépon okbyeov, mpénel vo sbetaotel av £vag dnuoolog opyaviopog
oo oMoeme EpyaTicoy Suvatkov, 6nwg To BA, umopel vo, Bewpndel wg entxeipnon,
Kotd TNV évvola Tov dpBpov 85 kat 86 trg Zuvlnkng EOK.

And v bmoyn avth mpénet vo Stevkpwviotel, oTo Thaicto Tov Sikatov Tov aviaywvL-
opob, apevog OtL 1 Evvolo, g entyeprioens KoAdnTel kGBe gopéa o omolog aokel
OLKOVOLIKT] SpacTpioTTa, avetdptnta omd To Vopkd KobesThg oL TOV SiEmEL Ko
1oV TpOTO TG XPTIATOBOTHOEDG TOV, Ko apeTépov OTL M Srapecordpnon yio Ty
avedpeon epyosiog 1) Tpoconkod anoteAel olkovolikt SpacTmploTnTa.

To yeyovdg 6L 1 Sropecordfnon yua v avedpeot epyaciog N EPYOTIKOD SuvapLKoD
avatifetor ouviidag o dnpoctovg gopeig dev petaBdArer TV otkovopikh @bom g
Siapecohafrioeng vt H dwapecordfnon oavth dev aokodviav mevto, Kot Ogv
ookelton kot ovaykn ond dnpoociovg popeic. H Suniotwon avth woyder xuplog yio
v ovedpeon epyaciog og otehéyn kot d1evBuvTIKG, oTEAEYT ENLYEPTIOEDV.
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Kotd ocovénew, @opels, 6mog ol dnpbotol opyaviopol omacyoMceng mov diojie-
cohafodv yia v avedpeon epyasiag 1 epyatikod duvoykod, propody v xupoxTpi-
Covtan wg entyeptioets, OOTE VoL LIOKELVTRL GTOVG KOWOTIKODG KOVOVES GVTCYMVIGHLOD.

Ipéner va Sievkpvictel 6Tt 0 dnpdotog opyaviopdg amocyorioeag, o onolog elval
appodiog, duvaper g vopoBesiog kpdrtovg péhovs, v N diayelpion vanpesidy
YEVIKOD 01KoVOpLKOD GLRPEPOVTOG, OGOl LANpEsieg Tov mpofAtnet 0 GpBpo 3 Tov
AFG, gtakolovBel vo, VIOKELTOL GTOVG KAVOVEG AVTOYOVIGHOD, GOUPOVE PE TO GpBpo
90, mapaypogog 2, g ZuvBikng, epdoov dev Exer anodeyBel ot 1 epappoyh Toug
givar aovpBifoot pe v exnMipoon g anootoMig tov (PA. ambpuon g 30fc
lavovapiov 1974, 155/73, Sacchi, Slg. 1974, o. 409, oxbyn 15).

‘Ocov apopd Tov tpdno e Tov omolo évag dnpdotog opyavipds anacyolMioewe, o
onoiog dpo. povonwilakds g Tpog ) Slapesordfron yie v avedpeon spyooiog,
ovoetonilel Tig SpaotpoTyteg suptoeng epyaciog oe oteréyn Ko dtevBuvTikd ote-
My emyepioewy, oL onoleg aokodval omd Wiwtkég stapieg copfodiav Tpood-
yeav, npénel va yiver dextd 6t m epoppoyl Tov dpbpov 86 g ZuvBikng Sev propel
vo. gpmodioel ™y eknMIpwot) g Wialtepg 6mooToM|g TOL 0pYaVIGROD GVTOY, EPOTOV
0 opyaviopog avtdg dev elvon mpopovig oe Bfon va wavonowost ) ftnon omy
ayoph kat oty mpdén avéxetar ™V ek pPEPOVS TOV ETAIPLOY 0VTHY TPosPodt] TV
HOVOTOMOKAOV TOV SIKULOPLATOV.

Molovott 1o épBpo 86 apopd, Tig emiyephioels kot propel vo, epappdleto, eviog Tov
optav tov dpBpov 90, mopdiypopog 2, oTig Inpudoieg sTLXEPTCELG T OTIC EMLYEPTOEL
70V SraBétovy edkd, 1) amokieloTikd Sikoudpoto, 1 Zovdikn mpoPAiner ko TV viO-
xptoon 1oV kpatdv peAdV va pm AapBhvouy kot vo pn Slonpody oe 1oyd Kavévo,
éTpo mov popel var avapsl TV TPOKTIKY OMOTEAEOROTIKOTNTO, TNG OVOTEP® Storth-
Eewg (BA. ambgpaon g 16ng Nogppiov 1977, 13/77, Iwvo, Slg. 1977, o. 2115, oxéyelg
31 kou 32). To épBpo 90, mopdypapog 1, mpoPAéner mpdypote 6t o kpdn pédn Sev
BeoniCovv obte Siatnpoby, 6oV apopd Tig dnpdoieg ENLYEPTOELG KL TIG ERLYEIPTOEL
otig onofeg xopnyodv ewbuch 1 anokAetoTucd dikabporo, kavéve pétpo avtifeto Tpog
TOVG Kavoveg e ZuvBikng, 1dlng de mpog Tovg kavdveg mov Btovv T Gpdpa 85 Ewg
Kot 94.

Kot ovvénew, eivor aovppiacto npog tovg kavoveg g Zuvlikng k6Oe pétpo kpdi-

T0Vg pELoVg to onofo Sutnpel oe 1oyd Sibtaky vopov mov Snuiovpyet katdoTaon MOV

odnyel kat® avdykn évay dnpoocto opyaviopd anocyolMosng va nopafeivel To dpbpo
6.
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Tovaphg Tpénet vo, vropvnotel, Tpdtov, 6L 1 entxelpnon mov Stubétel povondito amd
tov vopo pmopet va Bewpndel g katéyovoo deandlovoo Béon, xatd v Evvola Tov
GpBpov 86 tnc Tuvefng ( PA. ambeoon e 3ng Okrafpiov 1985, 311/84, CBEM, ZuA-
Aoyn 1985, 6. 3261, akéym 16), kar 6L 10 £50p0g £vOG Kpditovg péroug, ent Tov omolov
extelveton 10 povomdho, pmopel vor omotekel onpoavtikd TR TG KOWTG Gyopdg
(P\. ambpoon g 9Ing Noepfpiov 1983, 322/81, Michelin, XvAloyn 1983, o. 3461,
okéym 28).

Tpéner va Srauoagnviotet, debtepov, 6TL N dnuovpylo anhdg kat povov deondlovoog
Oomg 1e TN xopfynon anokAEoTIKOY Sikouduatog kortd v évvoue tov Gpbpov 90,
nopbypapog 1, dev eivor kabooth acvuPifact pe to Gpbpo 86 g Zuvenkng (BA.
omdpaon T 3ne OktwPpiov 1985, CBEM, 6m.m., okéyn 17). To kpditog pérog Snrodi
dev mapoaPialer Tic anayopedoeig Tov mpoBiémovy ol dbo avtég Sratdéers, mopd povo
£pOoOV 1 otkele EmLYEipToN, PE TO VoL 0loKEL aAGG TO AMOKAELTTIKO koo oV TNg
ExeL xopnynoei, expetailedetar kataypnotikd t deondlovoa BEom g,

Katé 10 dpBpo 86, dedtepo eddgio, otoryeio B, Tng Zuvlhkng, 1 KOTOXPNOTIKT GVTH
EKPETOALEVOT puopel Vo, cuvioToton, petald GAAov, oE TEPLOPLOUO TNG TAPOYTG LIN-
PEGLOY OV Va, amoPaivel £1g BApog TV eviiapepoptvov anodeKTdv T &v A0Y® V-
pectog.

Ta kpdiTn péAn Snpovpyodv KoTaoTEGELS TEPLOPLOHOY TNG TOPOYTS VINPESLAY, OTAV 1
gntxelpnon oy onola £xovv xopryfoet omokAeloTkd Sikainpo ot oxéon pe T S
LecoMifnon yia v avedpeon epyooiag oe oTehéym Kon SievBovTiKd oTEAEYT EMYEPT-
oemv dev eivor Tpogavdg oe B5om vo. ikovorotioet T o g ayopds yio TéToteg
vnnpeoieg ko 6tav T MpayHaTikn doknon tev dpactnplotitav Swupecolafocng
ovThY ek pépoug WLeTKOY cTouptdv kabiotaton adivatn Adyo g dwnproeng The
1oyvog vopobetihc Sutdteng 1 onole amayopedel Tig SpaotnproTites avtég enl TOLVY
AKOPOTITOG TOV OXETIKOV cupPloemy.

Tpitov, mpéner va. toviotel 6Tt guBbvn Tov Kpdtovg péAovg and to Gpdpa 86 kot 90,
nopbypagog 1, g Tuvlikng yewwdtar poévo epdoov 1 KoThypnom €K PEPOVG TOL
GUYKEKPYIEVOL QOpED, elvaiL LKOVT) VoL ETMPEGOEL apVITIKG TO EUTOPLo peTabd Twv
KporTdv peAdv. ['or va suvipéyel outh 1 npodndbeom epoppoyiis Tov ovatépom apbpoy,
Sev ypeudletar vo £xer mplypott ennpeooTel apvnTikd 10 eumdplo owtd Adym g
KOTOYPIOTIKTG GUUREPLPOPAG TOL otkelov popéa. Apkel vo amodetyTel OTL 1 GLPTEPL-
@opd, avth elvon tKavl) vo Topaydyst to amotéiesuo avtd (PA. ambdgaon e Ing
Nogpufpiov 1983, Michelin, 6n.x., oxéym 104).
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Tétot0 Suvnkd omotéAeopa eni Tov Srokpatikod epmopiov vplotoTat, petald dAkov,
0tav ot Suapecolafntikés SpaoTnpidTIES TOV IOTIKOY ERLEPTIOEDY Yia TV aved-
peon epyaciag oe oteAéyn kol devBoviikd oteéyn enyelpficenv Propody vo, KoAb-
TLTOLV KOl TOVG LANKOOUG 1) T0 £30og GALGY KPaThV pLeddv.

Kotomv 6Aov tov avaotépe okéyewny, 610 Tétapto Tpodikactikd epdTnpe Tpénel v
8ofel 1 anbvmon 6t o Snpbolog opyaviopds anocyoMceEng Tov Sapecolapel yio
TNV avebpeon epyaciug 1) TPOsHNLKOD VIOKELTAL OTNV 0moyOpeLsT) Tov GpBpov 86 Tig
Zovbnkng, epdoov 1 epappoyn g Sitdéeng avtig Sev eunodiler ™y exmApwon Tig
aitepng anoctodg mov Tov £xel avortebel. To kphrog péhog mov Tov £xeL TAPALYL-
prioeL povondirio yio m Sepesordfnon avth napeBaiver 1o dpbpo 90, mapbypospoc 1,
g ZovBikng, 6tov dnpovpyel katooTdoE MOV 08Nyolv Kat' avéykn Tov Snubsilo
opyaviopd anocyoroeng vo, napafaivet To dpBpo 86 g Tuvbikng. Avtd cuppaivet
1diog dtav mAnpodvtar oL axdAovdeg npolinobiceg:

— 70 povondro kaddnter Tig Srapesorapntikés SpostnpioTnies yio. TNV avedpeon
oterexhV Kat S1evBLVTIKOY oTeEAeXDV ENLYEPTIOEWY,

—  &ivar pddnho 611 0 dnudotog opyaviopog anacxo}»ﬁbsmg oev etval og BEom vo.
avtanokplel oty {mon g ayophs yio avtd 1o gidog Tev Spactplotitoy,

— T TPOYHOTIKY GoKNoN OV avetépn Spaotplothtov and Wiwtikég entyepioelg
gvptoeag epyooiog kobiotorar addvarn Aoyw g Swtnpriosng g 1oxvog voLo-
Betikng Sratdieng mov amoryopever Tig SpootnptoTites awthg enl mowi akvpo-
TITOG TOV GYETIKOV cupfdocwy,

— oL gv Moyo dapecorafnrikés dpaotnpidTneg propody vo, kaAdmTovy Ko vm)-
K00VG 1) 10 £d0POg GAADV KPOTOV PEAGDY.

Ent tg eppnveiag tov apBpov 59 g Luvdixng EOK

Me 70 tpito epdTnpo 10 artodv Sikaatipto epwtd av staipla gupéoemg epyactog kph-
T00g pElovg pmopel vo emikadeotel to, Gpfpa 7 kar 59 g ZuvBikng, dtov Srope-
colafiel yio. Ty mpdoAnym viKbé@VY Tov KphTovg awToh omd EmyEpfioelc Tov {Stov
Kpditoug,
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[péner kat” apydg vo vropvnotel Tt 10 dpbpo 59 g Z\)venm]g gyyvdtot, otov topéa
™G eAe00epng TopOYTiS VIMPESLAY, TV EQAPUOYT TG apyhs mov Kaubiephver To dpBpo
7 g Zovbikne. Katé cvvéreio, spdoov pio pobuion copfipdletar pe 1o bpbpo 59,
oupfiBdtetar emiong pe 1o Gpbpo 7 (PA. amdeoon g 9 Iovviov 1977 90/76, Van
Ameyde, Slg. 1977, o. 1091, oxéyn 27).

m csovéxsta npémel vo TovioTel 61, kot mdyto vopoloyla, ot Srathéers g Zov-
Omcng nepl eAe0Bepng napoxng VINPESLOV dEV EQOpUOLoVTaL OTIG SPaOTNPLOTNTES TV
onotlov Oho o otouygia, &xouv oxbon pe éva kot pdvo kpltog pEAOG Kot OTL GTO
g0vikd Sikaotplo evamoKkeLtal Vo, eEaKPBOCEL To TPOYNATIKG TEPLOTATIKG Amd TOl
onoto, eEapTd oL 1 cUVaY@YT TOV SVUTEPGTTOG 0wTol ( BA., peTald dAAav, andpacn
g 18n¢ Maptiov 1980, 52/79, Debauve, Slg. 1980, o. 833, okéyn 9).

Amnd to mpaypotikd neprotoTikg, dmag To ekBétel o ebvikd Sikaothpo ot Awdtaln
nept mopasopnng, mpokdnTEL OTL M KOplo. Sikn agopd duupopd petald T'eppavav
GLUPOVAMY TPOCANYEDV KOIL HLOG YEPROVIKTG ERLYELPTIOEMS GYETLKA IE TNV TPOCATYN
evog I'eppovod vamkoov.

0] oquuaou(’)g avtdg Sev mapovotdlet kovévo ototelo Tov vou Exel oxéon pe onowLST']-
TOTE OO g KOTOOTAGELS TTOV 0lpopd, To Kotvotikd dikato. Tobto dev ovaupeital amd
10 yeyovdg 0L 1 obpfaon nov cvvdntetar petadd Tov cupfoddev TpochNyenv Kol
NG EMLYEPTNOENG nept)»aquwm ™ OswpnTiky SuvatdTnTe ava@nmcamg vmoyneiov
usw&o tov Teppavdv mov elvar eykoteotnuévol og Ghda kphtn pékn 1 petadd tav
VTINKO@V TV KPOTOV GUTOV.

Enopévac, oto 'cprco npo&mo’rucé gphenuo Tpénet vo, 500el 1) andvnon ot gtonpio
suptocwg epyaociog mov eival aymtecmuévn o¢ kphtog péhog dev pmopet vo emkaie-
otel Ta apBpa 7 kar 59 g Tovlhkng, Otav dwopecorafel Yo TV TPOCANYN VANKOOV
ToL Kp&tovg péhovg awtod and enLyeproels Tov dov kpdrovc,

Katomv g avu)rép(o omavmoe(og, dgv xpsu&@ewt va, s&awmoov t0, 800 nmpwTa Epo-
TAKOTO KOL TO TUTILG TOV TETOPTOL EPOTARATOE MOV apopody To LhTnuo av 1 amoyd-
PEVLCT] TIOV sdeMm 0 vOpog oTIg WLOTIKEG ERLYEIPTIOELS EVPETEDS apyaotocg Kpdtoug
péhovg Y Ty ovedpeot oTEAEYOV Kot SevBuVTIKOY OTEAEYOV ERLYELPTIOEOV TPO-
okpovel 610 apdpo 59 Tng Zuvlikng.
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Eni tov Sixaotikav s£6dov

Ta ££080, o100 omoto voPAfBnKav 1 Neppovich) Koépvnon kot 1 Emvepondy tov Evpo-
noikdv Kowotftov, ot onoleg katéBeoav napotnphioelg 610 Akootiplo, Sev anodi-
dovrtat. Aedopévov 61t 1 napodoa Sodikacic et wg npog Tovg Sadikovg g kOpLag
dixng Tov YupoKTPR TUPERTINTOVIOG IOV OvEKLYE EVDTLOV TOV EBviKOD dikacthpiov,
o’ avto evamokertal vo. omo@aviel enl tov Sikaotikdy eE6dmv.

I Toug Abyovg owtovg,
TO AIKAZTHPIO ( ékto thpa),

Kpivovtag ent tov epoTnIdTOv 10V ToV VIEBAAE pe Abtaén g 31ng Tavovapiov 1990
70 Oberlandesgericht Miinchen, anogoivetat:

1) O dnpboiog opyaviepds anacyoriccng mov Srapesolafet yia 1y avedpeon epyasiag
1] TposeMIK0D VrOKETOL 0TIV amayopeven tov dpBpov 86 tng TuvBikng, cpdoov 1
epappoyt] g dardbeng avtig dev epmodiler tyv exmMipoen g Wiaitepng ano-
otoMg mov Tov xel avatedel. To kphitog pélog mov Tov éxeL mapaympricer povorndAilo
110, 1) SrapecordPnon avti) nopafoiver to GpBpo 90, nepdypagog 1, 1ng ZuvBikne,
otav dnovpyei kotaothesig mov odiyodv kar’ avéykn tov Snpboto opyaviepd aro-
oyoMoeng va napofaivel to GpBpo 86 tng Zuvlikng. Avtd eupBaiver Wding btav

mAnpodvtar o1 axdrovfeg npotinobioerg:

— 10 povondAo kahbnter Tig Srupesorafnrikés dpastnpiétnieg Yo Y avedpeon
oteheX @V Kal S1800VVTIKAOV GTEAEYDOV EMYEPTOERDY,

— givar mpodnho 611 o Snpdorog opyaviepds anaoyoMicsng dev civar ot Oton vo
oviamokpiBet otn Cijtnon g oyopds Yia avtd to &idog rov dpastyprotirov,

— 1| TPOYRATIKY GOKNGN TV avetipr dpastnplotiitev and Wiotikig smysiphesg
cuptocag epyasiag kabiotarar adbvarn Aoy tng Srutnpiecag g 1oydog vopio-
Oetikng SratdEens mov amayopebst Tig Spastnpibtteg avtég ent mowvn axvpo-
TITUG TOV CYETIKOY supfdocmv,

— ot &v Mye Swepecolufnmikég Spactnprbtites propody va kahbntovy kel van-
k60vg 1] 0 £8agog GAr@V Kpatdv pekdv.
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2) H grarpio svpéecag epyasiag mov sivar gykarestnpuévn og kparog péhog dev propel
vo. emkoheotel ta dpBpa 7 xar 59 g Zuvlnkng, otav Swpeocorafel yia v npod-
eAnyn vankooV Tov Kpdtovg pélovg avtod ard emtyelpieels tov idlov kphrovg,

Mancini O’Higgins

Kakovpng Schockweiler ‘Kapteyn

Anpootedbnke oe dnpooio cuvedpioon ato Aovéepfovpyo otig 23 Anpiiov 1991.

O Tpopporéog O Ilpdedpog tov £kTov TRHoTog
J.-G. Giraud G. F. Mancini
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