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turnover taxes and in Articles 2, 10(1) and (2) and 17(1) and
(2) of Sixth Council Directive 77/388/EEC of 17 May 1977 on
the harmonisation of the laws of the Member States relating to
turnover taxes — Common system of value added tax: uniform
basis of assessment, as amended by Council Directive 2004/7/EC
of 20 January 2004, does not preclude a Member State from
imposing a temporary restriction on the extent of the right of
taxable persons who have not complied with a formal requirement
to keep accounting records of their sales to deduct input tax paid,
on condition that the sanction thus provided for complies with the
principle of proportionality.

2. Provisions such as those of Article 111(1) and (2) of the Law on
the Tax on Goods and Services (ustawa o podatku od towarów i
usług) of 11 March 2004 are not ‘special measures for dero
gation’ intended to prevent certain types of tax evasion or
avoidance within the meaning of Article 27(1) of Sixth
Directive 77/388, as amended by Directive 2004/7.

3. Article 33 of Sixth Directive 77/388, as amended by Directive
2004/7, does not preclude the maintenance of provisions such as
those of Article 111(1) and (2) of the Law on the Tax on Goods
and Services of 11 March 2004.

11.9.2010

Re:
Failure of a Member State to fulfil obligations – Failure to adopt
or communicate, within the prescribed period, the provisions
necessary to comply with Directive 2006/24/EC of the
European Parliament and of the Council of 15 March 2006
on the retention of data generated or processed in connection
with the provision of publicly available electronic communi
cations services or of public communications networks and
amending Directive 2002/58/EC (OJ 2006 L 105, p. 54)

Operative part of the judgment
The Court:

1. Declares that, by failing to adopt, within the prescribed period, the
laws, regulations and administrative provisions necessary to comply
with Directive 2006/24/EC of the European Parliament and of
the Council of 15 March 2006 on the retention of data generated
or processed in connection with the provision of publicly available
electronic communications services or of public communications
networks and amending Directive 2002/58/EC, the Republic of
Austria has failed to fulfil its obligations under that directive;

2. Orders the Republic of Austria to pay the costs.
(1 )

OJ C 193, 15.8.2009.

(1) OJ C 180, 01.08.2009.
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