JUDGMENT OF 8. 7.2010 — CASE C-334/08

JUDGMENT OF THE COURT (Second Chamber)
8 July 2010*

In Case C-334/08,

ACTION under Article 226 EC for failure to fulfil obligations, brought on 18 July
2008,

European Commission, represented by A. Aresu and A. Caeiros, acting as Agents,
with an address for service in Luxembourg,

applicant,

Italian Republic, represented by I. Bruni, acting as Agent, assisted by G. Albenzio,
avvocato dello Stato, with an address for service in Luxembourg,

defendant,

* Language of the case: Italian.
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supported by:

Federal Republic of Germany, represented by M. Lumma and B. Klein, acting as
Agents, with an address for service in Luxembourg,

intervener,

THE COURT (Second Chamber),

composed of ].N. Cunha Rodrigues (Rapporteur), President of Chamber, A. Rosas,
U. Lohmus, A. O Caoimh and A. Arabadjiev, Judges,

Advocate General: J. Kokott,
Registrar: N. Nanchev, Administrator,
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having regard to the written procedure and further to the hearing on 17 December
2009,

after hearing the Opinion of the Advocate General at the sitting on 15 April 2010,

gives the following

Judgment

By its application, the Commission of the European Communities claims that, by
refusing to make available to the Commission own resources corresponding to the
customs debt deriving from the issue by the Direzione Compartimentale delle Dog-
ane per le Regioni Puglia e Basilicata (departmental head office of customs of the Re-
gions of Apulia and Basilicata), located in Bari, as from 27 February 1997, of irregular
authorisations to create and operate Type C customs bonded warehouses in Taranto,
followed by consecutive authorisations for processing under customs control and to
use the inward processing procedure, until their revocation on 4 December 2002,
the Italian Republic has failed to fulfil its obligations under Article 10 EC, Article 8
of Council Decision 2000/597/EC, Euratom of 29 September 2000 on the system of
the European Communities’ own resources (O] 2000 L 253, p. 42) and Articles 2, 6,
10, 11 and 17 of Council Regulation (EC, Euratom) No 1150/2000 of 22 May 2000
implementing Decision 94/728/EC, Euratom on the system of the Communities’ own
resources (O] 2000 L 130, p. 1).
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Legal Framework

The system of the Union’s own resources

With regard to the Union’s own resources, Council Decision 94/728/EC, Euratom of
31 October 1994 on the system of the European Communities’ own resources (O]
1994 L 293, p. 9), was repealed and replaced, with effect from 1 January 2002, by De-
cision 2000/597.

Under Article 2(1) of Decision 2000/597:

‘1. Revenue from the following shall constitute own resources entered in the budget
of the European Union:

(b) Common Customs Tariff duties and other duties established or to be established
by the institutions of the Communities in respect of trade with non-member
countries ...

Article 8(1) of Decision 2000/597 provides:

“The Communities’ own resources referred to in Article 2(1)(a) and (b) shall be col-
lected by the Member States in accordance with the national provisions imposed by
law, regulation or administrative action, which shall, where appropriate, be adapted
to meet the requirements of Community rules.
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The Commission shall examine at regular intervals the national provisions commu-
nicated to it by the Member States, transmit to the Member States the adjustments
it deems necessary in order to ensure that they comply with Community rules and
report to the budget authority.

Member States shall make the resources provided for in Article 2(1)(a) to (d) available
to the Commission!

Article 2(1) of Regulation No 1150/2000, which features in Title I of the regulation
(‘General provisions’), states:

‘For the purpose of applying this Regulation, the Community’s entitlement to the own
resources referred to in Article 2(1)(a) and (b) of Decision 94/728/EC, Euratom shall
be established as soon as the conditions provided for by the customs regulations have
been met concerning the entry of the entitlement in the accounts and the notification
of the debtor’

Article 6(1) to (3)(a) and (b) of that regulation, which feature in Title II of the regula-
tion (‘Accounts for own resources’), provide:

‘(1) Accounts for own resources shall be kept by the Treasury of each Member State or
by the body appointed by each Member State and broken down by type of resources.

(2) For own-resources accounting purposes, the month shall end no earlier than 1
p-m. on the last working day of the month during which establishment took place.
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(3) (a) Entitlements established in accordance with Article 2 shall, subject to point (b)
of this paragraph, be entered in the accounts [commonly known as “the A ac-
count”] at the latest on the first working day after the 19th day of the second
month following the month during which the entitlement was established.

(b) Established entitlements not entered in the accounts referred to in point (a),
because they have not yet been recovered and no security has been provided
shall be shown in separate accounts [commonly known as “the B account”]
within the period laid down in point (a). Member States may adopt this pro-
cedure where established entitlements for which security has been provided
have been challenged and might, upon settlement of the disputes which have
arisen, be subject to change’

Article 9(1) of Regulation No 1150/2000, appearing under Title III of the regulation
(‘Making available own resources’), provides that:

‘In accordance with the procedure laid down in Article 10, each Member State shall
credit own resources to the account opened in the name of the Commission with its
Treasury or the body it has appointed. ...

Under Article 10(1) of Regulation No 1150/2000, within the same Title III:

‘After deduction of 10% by way of collection costs in accordance with Article 2(3) of
Decision 94/728/EC, Euratom, entry of the own resources referred to in Article 2(1)(a)
and (b) of that Decision shall be made at the latest on the first working day following
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the 19th day of the second month following the month during which the entitlement
was established in accordance with Article 2 of this Regulation.

However, for entitlements shown in the [B] account under Article 6(3)(b), the entry
must be made at the latest on the first working day following the 19th day of the sec-
ond month following the month in which the entitlements were recovered’

According to Article 11 of Regulation No 1150/2000:

‘Any delay in making the entry in the account referred to in Article 9(1) shall give rise
to the payment of interest by the Member State concerned at the interest rate ap-
plicable on the Member State’s money market on the due date for short-term public
financing operations, increased by two percentage points. This rate shall be increased
by 0.25 of a percentage point for each month of delay. The increased rate shall be ap-
plied to the entire period of delay’

Article 17(1) and (2) of Regulation No 1150/2000, featuring in Title VII of the regula-
tion (‘Provisions concerning inspection measures’), provides:

‘(1) Member States shall take all requisite measures to ensure that the amounts cor-
responding to the entitlements established under Article 2 are made available to the
Commission as specified in this Regulation.

(2) Member States shall be free from the obligation to place at the disposal of the
Commission the amounts corresponding to established entitlements solely if, for
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reasons of force majeure, these amounts have not been collected. In addition, Mem-
ber States may disregard this obligation to make such amounts available to the Com-
mission in specific cases if, after thorough assessment of all the relevant circum-
stances of the individual case, it appears that recovery is impossible in the long term
for reasons which cannot be attributed to them. These cases must be mentioned in
the report provided for in paragraph 3 if the amounts exceed EUR 10000, converted
into national currency at the rate applying on the first working day of October of the
previous calendar year; this report must contain an indication of the reasons why the
Member State was unable to make available the amounts in question. The Commis-
sion has six months in which to forward, if appropriate, its comments to the Member
State concerned’

Regulation No 1150/2000 was amended by Council Regulation (EC, Euratom)
No 2028/2004 of 16 November 2004 (O] 2004 L 352, p. 1; ‘the amended Regulation
No 1150/2000’), which entered into force on 28 November 2004.

Article 17(2) of the amended Regulation No 1150/2000 states:

‘Member States shall be released from the obligation to place at the disposal of the
Commission the amounts corresponding to established entitlements which prove ir-
recoverable either:

(a) for reasons of force majeure; or

(b) for other reasons which cannot be attributed to them.

I - 6899



13

JUDGMENT OF 8. 7.2010 — CASE C-334/08

Amounts of established entitlements shall be declared irrecoverable by a decision of
the competent administrative authority finding that they cannot be recovered.

Amounts of established entitlements shall be deemed irrecoverable, at the latest, af-
ter a period of five years from the date on which the amount has been established in
accordance with Article 2 or, in the event of an administrative or judicial appeal, the
final decision has been given, notified or published.

If part payment or payments have been received, the period of five years at maximum
shall start from the date of the last payment made, where this does not clear the debt.

Amounts declared or deemed irrecoverable shall be definitively removed from the
[B] account. They shall be shown in an annex to the quarterly statement referred
to in Article 6(4)(b) and where applicable, in the quarterly statement referred to in
Article 6(5)!

Pre-litigation procedure

Following a complaint concerning customs irregularities alleged to have been com-
mitted within the Tarento (Italy) customs district, the Commission, by letter of
27 October 2003, requested clarification of the matter from the Italian authorities.
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11 In their reply, those authorities sent to the Commission an internal audit report of
18 February 2003, according to which:

— on 27 February and 7 April 1997, the competent Italian customs authorities had
granted, inter alia to Fonderie SpA (‘Fonderie’), a number of authorisations to cre-
ate two private Type C customs bonded warehouses and process aluminium in-
gots located there, ingots which fall within tariff heading 7601, under which a 6%
rate of duty applies, into waste aluminium which falls within tariff heading 7602,
under which a duty-free regime applies, for processing under customs control;

— the authorisations in question had been granted in breach of the Community
customs rules and had therefore led to Community own resources not being es-
tablished or collected in the period from 1997 to 2002, the customs debt being
estimated to be approximately 46.6 thousand million Italian lira;

— following the lodging of a claim by a company in the same sector, the competent
customs authorities revoked the authorisations in question on 4 December 2002
and established the Community’s entitlements to the own resources in question;

— in addition to the companies concerned, some officials of the Italian customs au-
thorities had also been held responsible for the amount of the customs debt and
for the grant of the illegal authorisations, criminal proceedings having been insti-
tuted against them in that regard for ‘aggravated smuggling’ and ‘forgery of public
documents!
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By letter of 30 September 2005, the Italian authorities sent the Commission addition-
al information indicating that the amount of misappropriated Community resources
was EUR 22 730 818.35 and that that amount had been entered, in March, June and
July 2003, in the B account, under Article 6(3)(b) of Regulation No 1150/2000.

Following an exchange of correspondence with the Italian authorities, the Commis-
sion, on 23 March 2007, sent a letter of formal notice to the Italian Republic calling
upon the latter to make available to it, as soon as possible, the sum of EUR 22730818.35
corresponding to the own resources which that State itself had established and to
include that sum in the annex to the monthly statement relating to the A account,
referred to in Article 6(3)(a) of Regulation No 1150/2000.

The Italian authorities replied by letter of 7 May 2007, in which they expressed their
disagreement with the Commission’s position. In particular, the Italian authorities
point out that, in the present case, what is at issue is not an ‘error’ or ‘negligence’ on
the part of the authorities but rather the harmful effects of intentional third party
conduct, of a fraudulent nature, which could not be attributed to the State.

On 23 October 2007, the Commission sent the Italian authorities a reasoned opin-
ion, calling upon it to take the necessary steps, within a period of two months
from the receipt of that opinion, in order to transfer to the Commission the sum of
EUR 22730818.35 as own resources of the Communities. On 24 December 2007, the
Italian authorities replied to that reasoned opinion, reiterating their objections to the
Commission’s claims.

It was in those circumstances that the Commission decided to bring the present
action.
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By order of 3 December 2008 of the President of the Court, the Federal Republic of
Germany was granted leave to intervene in support of the forms of order sought by
the Italian Republic.

The action

Complaint alleging infringement of Article 8 of Decision 2000/597 and Articles 2, 6, 10,
11 and 17 of Regulation No 1150/2000

Arguments of the parties

The Commission, while stating that the Italian customs authorities consider that both
the issue of the irregular authorisations and the functioning of the customs systems
concerned result from organised fraud committed by national officials, maintains
that the Italian State cannot deny all liability for administrative acts carried out in
its name. Thus, without waiting for the outcome of the criminal proceedings or the
conclusion of the action for recovery brought against the debtors, the Italian State
is bound to bear the financial consequences of the conduct of its own administra-
tive bodies. It is therefore of secondary importance whether the irregularity could
be attributed to the Italian authorities on the basis of an error or fraud committed by
members of the administration, or whether it was caused by a failure of proper super-
vision or again by systematic malpractice.

I - 6903



22

23

24

25

JUDGMENT OF 8. 7.2010 — CASE C-334/08

The Commission claims that, in the context of the system of Community own re-
sources and taking into account the principle of cooperation in good faith, a Member
State may not be released from liability for a customs debt created directly as a result
of the conduct of its own administration. It follows that, in the circumstances of the
present case, it is not for the Community to shoulder the financial burden associated
with ex post facto actions for recovery brought against debtors.

The Italian Republic observes that the facts giving rise to the present case are in-
disputably linked to acts of a criminal nature. Given that, in the context of criminal
liability, there is a subjective dimension, the facts at issue cannot in any case be at-
tributed to the administration to which the corrupt officials belong.

The Italian Republic notes that, under Article 17(2) of Regulation No 1150/2000, the
Member States are not obliged to place at the disposal of the Commission amounts
which could not be collected for reasons of force majeure. According to Italy, force
majeure exists where the person proceeded against has done what was ordinarily
within his power but, for reasons beyond his control, associated with intentional and
fraudulent conduct by a third party, could not prevent an objectionable act from
being committed. Unlawful action by officials falls outside the scope of administrative
action and the duty of supervision and control incumbent upon the administration.
Objective liability for payment of the Community resources cannot, therefore, be at-
tributed to the Italian State, in the light of the proceedings instituted before both the
criminal and civil courts against the persons responsible for those acts and the due
care shown during the monitoring and prosecution in respect of those acts.

In its reply, the Commission points out that, while force majeure exonerates from all
liability, that is because it is attributable to an event outside the control of the body in
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connection with which the harmful event occurred, which can only suffer its negative
effects. In the present case, on the contrary, the intentional act of the officials oc-
curred within the administration itself to which the action of the officials in question
is attributed. Therefore, what is at issue is not force majeure, but an illegal act of a
national administration which is directly attributable to the Italian Republic.

That Member State replies that where an official acts in his own unlawful interests,
dissociating himself completely from his institutional function, he places himself out-
side the administrative apparatus to which he belongs. If that were not the case any
conduct, even fraudulent, perpetrated by a national official would give rise to liability
on the part of the administration — in the present case the Member State to which, in
the abstract, he belongs.

In its statement in intervention, the Federal Republic of Germany maintains that the
Commission was not entitled, at the end of the period prescribed in the reasoned
opinion, to claim that the own resources be placed at its disposal because, at that
date, the failure to fulfil obligations attributed to the Member State in question had
not occurred.

The Federal Republic of Germany claims, first, that the Italian authorities were cor-
rect in entering the own resources in question in the B account and not in the A ac-
count, since what was at issue was established entitlements which had not yet been
collected and for which no security had been furnished. In addition, it followed from
the case-law of the Court that there was no obligation to transfer the established
amounts from the B account to the A account.
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The Federal Republic of Germany recalls, moreover, that in principle, under Art-
icle 6(3)(b) in conjunction with Article 10(1), second paragraph, of the amended
Regulation 1150/2000, the obligation to make available the entitlements entered in
the B account presupposes the prior collection of the amounts by each Member State.

Derogation from that principle is permitted only on an exceptional basis, pursuant to
Article 17(2) to (4) of the amended Regulation No 1150/2000. The Federal Republic
of Germany adds that the provisions of the amended Regulation No 1150/2000 lay
down the conditions on which a Member State may be released from its obligation
to place at the disposal of the Community own resources entered in the B account,
inter alia the condition that the amounts shall be irrecoverable. According to the Ger-
man Government, if that condition is not satisfied, that is, if the amounts which the
national authorities declared irrecoverable were in reality recoverable, the Member
States would then exceptionally be subject to the obligation to place the own re-
sources at the disposal of the Commission, even before they were collected.

In the present case, the national authorities did not declare the amounts in question
to be irrecoverable, nor did they categorise them as amounts deemed irrecoverable.
In those circumstances, the Commission would have had to wait until the expiry of
the period of five years provided for in the third paragraph of Article 17(2) of the
amended Regulation No 1150/2000, which runs from the entry of the own resources
in the B account, before being able to require the Italian Republic to pay own re-
sources. As such a period had not expired before July 2008, it must be concluded that
the Italian Republic had not failed to fulfil its obligations by the end of the period
prescribed in the reasoned opinion, that is, the end of December 2007.
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In its reply, the Commission objects that, pursuant to the fourth paragraph of Art-
icle 40 of the Statute of the Court of Justice of the European Union and Article 93(4) of
the Rules of Procedure of the Court of Justice, an intervener may not, in its interven-
tion, advance pleas in law which alter or distort the subject-matter of the case as de-
fined by the application initiating proceedings. The pleas of the German Government
with regard to the amended Regulation No 1150/2000 must therefore be declared
inadmissible on the ground that they fall completely outside the subject-matter of the
case defined by the parties and on the ground that they are not relevant in the light of
the Italian authorities’ observations.

Those pleas are, in any case, unfounded because, first, the special procedure covered
by Article 17(2) to (4) of Regulation No 1150/2000 is not at all relevant and, second,
the period of five years laid down in that regulation is not applicable. According to
the Commission, that procedure can apply only to own resources which are correctly
entered in the B account, and which therefore cannot be placed at the disposal of
the Communities because they are irrecoverable. In the present case, by contrast,
the amounts in question were entered in the B account owing to an error made by
the Italian authorities, which should have entered them in the A account at the time
of importation — and of consecutive customs clearance — of the goods to which the
unlawful authorisations issued by those authorities applied.

Findings of the Court

As is apparent from Article 8(1) of Decision 2000/597, the Union’s own resources re-
ferred to in Article 2(1)(a) and (b) of that decision are collected by the Member States
who are obliged to make them available to the Commission.
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Under Article 17(1) and (2) of Regulation No 1150/2000, Member States are required
to take all requisite measures to ensure that the amounts corresponding to the duties
established under Article 2 thereof are made available to the Commission. Member
States are to be free from that obligation solely if, for reasons of force majeure, those
amounts could not be collected or if it appears that recovery is impossible in the
long term for reasons which cannot be attributed to them (see, to that effect, Case
C-392/02 Commission v Denmark [2005] ECR I-9811, paragraph 66).

In the present case, neither the existence of that debt nor the amount of own resources
are in dispute: that amount, moreover, has been established by the Italian authorities.

The Italian Republic argues that the failure to recover the own resources results not
from administrative errors attributable to the national authorities but from the
fraudulent behaviour of the customs officials who acted in concert with the employ-
ees of the company involved. The inevitable consequence of such conduct is that it
breaks the causal link between the administration and the harmful act, thereby mak-
ing it possible to acknowledge the existence of force majeure, within the meaning of
Article 17(2) of Regulation No 1150/2000.

Such an argument cannot be accepted.

First, it should be pointed out that conduct of any State organ is, in principle, attrib-
utable to the State. An organ includes any person or entity which has that status in
accordance with the national law of the State in question. The fact that, by its conduct,
such a person or entity, empowered to exercise elements of governmental authority
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and acting in that capacity, infringes legal provisions, exceeds competences or contra-
venes instructions of his superiors does not invalidate that conclusion.

In the present case, it is apparent from the internal audit report of 18 February
2003, sent by the Italian customs authorities to the Commission that, by decisions of
27 February and 7 April 1997, respectively, the competent customs authorities issued
Fonderie with irregular authorisations to create two private Type C customs bonded
warehouses and to process aluminium ingots located there into waste aluminium,
thus placing the goods in question under a duty-free regime, whereas they would
normally be liable to pay duty.

It also follows from that report that the illegalities mentioned above led to Union own
resources not being established or collected in the period from 1997 to 2002.

It is not in dispute that, when they issued the illegal authorisations, the customs of-
ficials were acting in the exercise of their duties.

Those acts, carried out by the officials in the exercise of their duties, must therefore
be regarded as acts of the administration itself.

In those circumstances, the illegal conduct of the national authorities must be attrib-
uted to the Italian Republic.
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Second, the question arises whether that State may rely on force majeure, within the
meaning of Article 17(2) of Regulation No 1150/2000, in order to be released from the
obligation to make available the amount corresponding to the amounts correspond-
ing to the established entitlements.

It follows from settled case-law that the concept of force majeure must be understood,
in general, in the sense of abnormal and unforeseeable circumstances, outside the
control of the party relying thereupon, the consequences of which, in spite of the
exercise of all due care, could not have been avoided (see, inter alia, Case 145/85 Den-
kavit Belgié [1987] ECR 565, paragraph 11; Case C-105/02 Commission v Germany
[2006] ECR I-9659, paragraph 89; and Case C-377/03 Commission v Belgium [2006]
ECR 1-9733, paragraph 95).

One of the constituent elements of the concept of force majeure is the occurrence
of an event outside the control of the person who wishes to rely on it, that is to say
something which he cannot influence.

In addition, as the Advocate General states in point 31 of her Opinion, the Italian
Republic is not permitted, in order to attempt to avoid all liability, to argue as grounds
for force majeure that its normal controls did not lead to the detection of the irregu-
larities committed, which were discovered only after a competing company lodged
a complaint. As the cause of failure to collect duties falls, in the present case, within
the sphere of responsibility of the Italian Republic, the specific measures that might
or might not have led to prevention of the illegal practices in question are no longer
relevant.

The considerations referred to in the preceding paragraphs show that the conduct of
the customs officials in question cannot be considered as outside the control of the
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administration to which they belong. Furthermore, it has not been established that
the consequences of that conduct, attributable to the Italian Republic, could not have
been avoided notwithstanding all the due care which Italy was able to show. Conse-
quently, that Member State may not rely on force majeure in order to be released from
the obligation to place Union own resources at the disposal of the Commission.

Last, with regard to the Italian Republic’s obligation to make the amount correspond-
ing to the established entitlements available to the Commission, it must be noted that,
according to settled case-law, although an error committed by the customs author-
ities of a Member State leads to the non-recovery of the Union’s own resources, such
an error does not affect that Member State’s obligation to pay the entitlements which
have been established and default interest (see, to that effect, Case C-392/02 Com-
mission v Denmark, paragraph 63, and Case C-275/07 Commission v Italy [2009] ECR
1-2005, paragraph 100).

In those circumstances, a Member State which fails to establish the Union’s own re-
sources and to make the corresponding amount available to the Commission, with-
out any of the conditions laid down in Article 17(2) of Regulation No 1150/2000
being met, falls short of its obligations under European Union law, in particular
Articles 2 and 8 of Decision 2000/597 (Case C-19/05 Commission v Denmark [2007]
ECR I-8597, paragraph 32).

With regard, also, to the Federal Republic of Germany’s intervention in support of the
pleas in law of the Italian Republic, the following observations must be made.
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Under the fourth paragraph of Article 40 of the Statute of the Court of Justice, an ap-
plication to intervene is to be limited to supporting the form of order sought by one
of the parties.

Similarly, Article 93(5) of the Rules of Procedure provides, inter alia, that the state-
ment in intervention is to contain the pleas in law and arguments relied on by the
intervener.

While arguing, like the Italian Republic, that the Commission’s action should be dis-
missed, the Federal Republic of Germany puts forward a ground of defence in its
statement in intervention additional to those on which Italy based its arguments.
Therefore, by proceeding in that way, the Federal Republic of Germany has not disre-
garded the abovementioned provisions of the Statute and of the Rules of Procedure of
the Court of Justice (see, to that effect, Case 30/59 De Gezamenlijke Steenkolenmijnen
in Limburg v High Authority [1961] ECR 1 and Case C-501/00 Spain v Commission
[2004] ECR I-6717, paragraphs 131 to 157).

The statement in intervention of the Federal Republic of Germany must therefore be
examined by the Court.

The plea put forward by the Federal Republic of Germany, claiming that there was
no failure by the Italian Republic to fulfil its obligations by the end of the period
prescribed in the reasoned opinion, rests on the premise that the amendments made
by Regulation No 2028/2004 to Regulation No 1150/2000, and in particular to Art-
icle 17(2) of the latter, are applicable to the present case.

The Federal Republic of Germany submits that, because the Italian authorities have
not declared the amounts in question irrecoverable or indeed deemed them irre-
coverable, it would be necessary to wait until the expiry of the period of five years
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provided for in Article 17(2) of the amended Regulation No 1150/2000, which runs
from the entry of the established entitlements in the B account — that is, from March,
June and July of 2003 — before the Commission could require the Italian Government
to pay those duties. As such a period had not expired before July 2008, it appeared
that the Italian Republic had not failed to fulfil its obligations by the end of the period
prescribed in the reasoned opinion, that is, by the end of December 2007.

In that regard, it should be noted that the present infringement proceedings seek
to establish that the Italian Republic has failed to fulfil its obligations under Euro-
pean Union law by refusing to make available to the Commission the Union’s own
resources resulting from imports carried out between 1997 and 2002, the established
entitlements in respect of which were entered by that Member State in the B account
in March, June and July of 2003, whereas Regulation No 2028/2004 entered into force
only on 28 November 2004.

According to settled case-law, procedural rules are generally held to apply to all pro-
ceedings pending at the time when they enter into force, whereas substantive rules
are usually interpreted as not applying to situations existing before their entry into
force (see, in particular, Joined Cases 212/80 to 217/80 Meridionale Industria Salumi
and Others [1981] ECR 2735, paragraph 9, and Joined Cases C-361/02 and C-362/02
Tsapalos and Diamantakis [2004] ECR 1-6405, paragraph 19).

Article 17(2) of the amended Regulation No 1150/2000 establishes a new pro-
cedure enabling a Member State’s administrative authorities either to declare certain
amounts of established entitlements irrecoverable or to consider the amounts of es-
tablished entitlements to be deemed irrecoverable at the latest after a period of five
years from the date on which the amount has been established. Those amounts are
finally withdrawn from the B account and, subject to the Commission’s rejection of
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the reasons relied upon by the Member States based on force majeure or other rea-
sons which cannot be attributed to them, the Member States are released from the
obligation to place those amounts at the disposal of the Commission.

By amending Article 17(2) of Regulation No 1150/2000, the European Union le-
gislature wished to create new procedures in order to correct the deficiencies of the
former dual account system, by providing that some amounts of established entitle-
ments which were irrecoverable would no longer appear in the B account without the
Member States being obliged to place them at the disposal of the Commission.

Such an objective is apparent, in particular, from the sixth recital in the preamble
to Regulation No 2028/2004, according to which ‘[t]he dual account system intro-
duced in 1989 was set up to distinguish between recovered and outstanding duties.
This system has only partly met its objectives regarding the mechanism used to dis-
charge items from the [B] account. Checks by the European Court of Auditors and the
Commission have highlighted recurrent anomalies in the keeping of the [B] account,
which prevent the account from reflecting the real situation as regards recovery. The
[B] account should be cleansed of those amounts where recovery is unlikely at the end
of a given period and the retention of which gives an inaccurate balance’

So far as procedural rules are concerned, they must, in accordance with the case-law
referred to in paragraph 60 of the present judgment, be applied to the present case.
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However, it must be pointed out at the outset that it is not sufficient, in order for a
Member State to be exempted from its obligation to make available to the Commis-
sion the amounts corresponding to the established entitlements, that the conditions
laid down in Article 17(2) of the amended Regulation No 1150/2000 be met; the con-
dition that those entitlements were properly entered in the B account must also have
been satisfied.

Article 6(1) of Regulation No 1150/2000 provides that each Member State is to keep
an own resources account with its Treasury or with the body appointed by it. Under
Article 6(3)(a) and (b) of that regulation, Member States are obliged to include in the
A account the entitlements established in accordance with Article 2 of that regula-
tion, at the latest on the first working day after the 19th day of the second month
following the month during which the entitlement was established, without prejudice
to the option of entering in the B account, within the same prescribed period, the
established entitlements which have ‘not yet been recovered’ and for which ‘no se-
curity has been provided, and also entitlements established and ‘for which security
has been provided [and which] have been challenged and might, upon settlement of
the disputes which have arisen, be subject to change’ (see, to that effect, Commission
v Germany, paragraph 74).

For the purpose of making own resources available, Article 9(1) of Regulation
No 1150/2000 states that each Member State is to credit own resources to the ac-
count opened in the name of the Commission in accordance with the procedure laid
down in Article 10 of that regulation. Under Article 10(1), after deduction of collec-
tion costs, entry of the own resources is to be made at the latest on the first working
day following the 19th day of the second month following the month during which
the entitlement was established in accordance with Article 2 of the same regulation,
except for entitlements shown in the B account under Article 6(3)(b) of that regula-
tion, for which the entry must be made at the latest on the first working day following
the 19th day of the second month following the month in which the entitlements were
‘recovered’ (see, to that effect, Commission v Germany, paragraph 75).
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Entry of own resources in the B account thus reflects an exceptional situation char-
acterised by the decision to allow the Member State either not to place those entitle-
ments at the disposal of the Commission from the time of their establishment, because
they have not yet been recovered, under Article 6(3)(b) of Regulation No 1150/2000,
or to be released from doing so because those entitlements prove irrecoverable for
reasons of force majeure or other reasons which cannot be attributed to them, on the
basis of Article 17(2) of that regulation.

In those circumstances, in order to be eligible for such exceptional treatment, the
entry of entitlements in the B account must have been carried out by the Member
States in compliance with European Union law.

In the present case, the failure to establish or collect the entitlements relating to
Union own resources arising from the imports by Fonderie between 1997 and 2002
arises from the conduct of the Italian customs officials which, as the Court held in
paragraph 44 of the present judgment, must be attributed to the Italian Republic.

If that conduct had been in conformity with the obligations imposed, in particular,
by Articles 2(1) and (2) and 6(3)(a) of Regulation No 1150/2000, the entitlements
concerning the own resources in question would have been established as soon as
the imports were made and subject to consecutive customs clearance and, as a result,
they would have been entered in the A account at the latest on the first working day
after the 19th day of the second month following the month during which they were
established.

It follows that, as the Advocate General stated in point 77 of her Opinion, the
Italian Republic must, on the one hand, be treated in relation to the period from 1997
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to 2002 as if it had established the entitlements and entered them in the A account.
On the other hand, Italy cannot claim that the conditions governing entry in the B ac-
count are satisfied because by not establishing the entitlements, it has itself brought
about the conditions of application of Article 6(3)(b) of Regulation No 1150/2000.

Since the Italian authorities unlawfully entered the own resources in the B account,
the provisions of the amended Article 17(2) of Regulation No 1150/2000 do not apply
to it.

Therefore, the additional plea in defence raised by the Federal Republic of Germany
must be rejected.

Plea alleging infringement of Article 10 EC

As to the infringement of Article 10 EC, also relied on by the Commission, it is suf-
ficient to point out that there are no grounds for holding that there has been a failure
to fulfil the general obligations contained in that article which is separate from the
established failure to fulfil the more specific obligations by which the Italian Republic
was bound under Article 8 of Decision No 2000/597 and Articles 2, 6, 10, 11 and 17 of
Regulation No 1150/2000 (see, to that effect, Case C-19/05 Commission v Denmark,
paragraph 36).
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In the light of all the foregoing, it must be held that, by refusing to place at the dis-
posal of the Commission the own resources corresponding to the customs debt de-
riving from the issue by the Direzione Compartimentale delle Dogane per le Regioni
Puglia e Basilicata, located in Bari, as from 27 February 1997, of irregular authorisa-
tions to create and operate Type C customs bonded warehouses in Taranto, followed
by consecutive authorisations for processing under customs control and to use the
inward processing procedure, until their revocation on 4 December 2002, the Italian
Republic has failed to fulfil its obligations under Article 8 of Decision No 2000/597
and Articles 2, 6, 10, 11 and 17 of Regulation No 1150/2000.

Costs

Under Article 69(2) of the Rules of Procedure, the unsuccessful party is to be ordered
to pay the costs if they have been applied for in the successful party’s pleadings. Since
the Commission has applied for costs to be awarded against the Italian Republic and
the latter has been unsuccessful, the Italian Republic must be ordered to pay the costs.
In accordance with the first paragraph of Article 69(4) of the Rules of Procedure, the
Federal Republic of Germany must bear its own costs.

On those grounds, the Court (Second Chamber) hereby:

1. Declares that, by refusing to place at the disposal of the Commission the own
resources corresponding to the customs debt deriving from the issue by the
Direzione Compartimentale delle Dogane per le Regioni Puglia e Basilicata,
located in Bari, as from 27 February 1997, of irregular authorisations to cre-
ate and operate Type C customs bonded warehouses in Taranto, followed
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by consecutive authorisations for processing under customs control and to
use the inward processing procedure, until their revocation on 4 December
2002, the Italian Republic has failed to fulfil its obligations under Article 8 of
Council Decision 2000/597/EC, Euratom of 29 September 2000 on the sys-
tem of the European Communities’ own resources and Articles 2, 6, 10, 11
and 17 of Council Regulation (EC, Euratom) No 1150/2000 of 22 May 2000
implementing Decision 94/728/EC, Euratom on the system of the Commu-
nities’ own resources;

2. Orders the Italian Republic to pay the costs;

3. Orders the Federal Republic of Germany to bear its own costs.

[Signatures]
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