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(Meddelanden)

MEDDELANDEN FRAN EUROPEISKA UNIONENS INSTITUTIONER, BYRAER
OCH ORGAN

EUROPEISKA KOMMISSIONEN

Uppmaning att inkomma med synpunkter pd utkastet till kommissionens férordning om
tillimpningen av artiklarna 107 och 108 i fordraget om Europeiska unionens funktionssitt pa
stéd av mindre betydelse

(2013/C 229/01)

Berorda parter kan inkomma med sina synpunkter inom en mdnad frin dagen for offentliggérandet av

utkastet till férordning. Synpunkterna ska sindas till f6ljande adress:

Europeiska kommissionen
Generaldirektoratet for konkurrens
Registreringsenheten for statligt stod
1049 Bruxelles/Brussel
BELGIQUE/BELGIE

E-post: stateaidgreffe@ec.europa.eu
Ref: HT.3572 — SAM — de minimis review

Texten finns ocksd tillginglig pa foljande webbplats:

http://ec.europa.eu/competition/consultations/2013_second_de_minimis/index_en.html

UTKAST TILL KOMMISSIONENS FORORDNING (EU) nr ...[...
av den 17 juli 2013

om tillimpningen av artiklarna 107 och 108 i fordraget om Europeiska unionens funktionssitt pa
stéd av mindre betydelse

(Text av betydelse for EES)

(2013/C 229/02)

EUROPEISKA KOMMISSIONEN HAR ANTAGIT DENNA
FORORDNING

med beaktande av fordraget om Europeiska unionens funktions-
sdtt, sarskilt artikel 108.4,

med beaktande av rddets forordning (EG) nr 994/98 av den
7 maj 1998 om tillimpningen av artiklarna 92 och 93 i for-
draget om upprittandet av Europeiska gemenskapen pd vissa
slag av Gvergripande statligt stod (1),

efter att ha offentliggjort ett utkast till denna forordning (?),

() EGT L 142, 14.5.1998, s. 1.
() EUT C 229, 8.8.2013, s. 1.

efter att ha hort rddgivande kommittén for statligt stod, och

av foljande skal:

)

Statlig finansiering som uppfyller kriterierna i arti-
kel 107.1 i fordraget om Europeiska unionens funktions-
sitt (nedan kallat fordraget) utgor statligt stod och ska
anmalas till kommissionen i enlighet med artikel 108.3
i fordraget. Enligt artikel 109 i fordraget far rddet fast-
stilla vilka kategorier av stodatgarder som ar undantagna
fran denna anmailningsskyldighet. I enlighet med arti-
kel 108.4 i fordraget fir kommissionen anta férord-
ningar avseende dessa kategorier av statligt stod. Genom


mailto:stateaidgreffe@ec.europa.eu
http://ec.europa.eu/competition/consultations/2013_second_de_minimis/index_en.html
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forordning (EG) nr 994/98 beslutade rddet, i enlighet
med artikel 109 i fordraget, att stod av mindre betydelse
kan utgoéra en sddan kategori. Med denna utgangspunkt
anses stod av mindre betydelse, dvs. stod som beviljas ett
och samma féretag under en angiven period och inte
overskrider ett bestimt fast belopp, inte uppfylla samtliga
kriterier som anges i artikel 107.1 i férdraget, och om-
fattas darfor inte av anmilningsforfarandet.

Kommissionen har i flera beslut fortydligat begreppet
stod i den mening som avses i artikel 107.1 i fordraget.
Kommissionen har ocksd redogjort f6r sin politik ndr det
giller ett tak for stod av mindre betydelse under vilket
artikel 107.1 i fordraget inte anses vara tillimplig, forst i
sitt meddelande om férsumbart stod (') och sedan i kom-
missionens forordning (EG) nr 69/2001 (?) och kommis-
sionens forordning (EG) nr 1998/2006 (*). Mot bakgrund
av de erfarenheter som gjorts vid tillimpningen av for-
ordning (EG) nr 1998/2006 bor man se over ndgra av de
villkor som foreskrivs i den forordningen och ersitta den.

Det dr limpligt att behalla taket pd 200 000 euro for
stod av mindre betydelse som ett foretag kan fa per
medlemsstat under en tredrsperiod. Taket f6rblir nodvin-
digt for att sikerstilla att dtgarder som omfattas av denna
forordning inte paverkar handeln mellan medlemssta-
terna ochfeller inte snedvrider eller hotar att snedvrida
konkurrensen.

Med foretag avses vid tillimpningen av konkurrens-
reglerna i fordraget en enhet som bedriver ekonomisk
verksamhet, oavsett enhetens rittsliga form och hur
den finansieras (¥). Domstolen har faststillt att enheter
som (rdttsligt eller faktiskt) kontrolleras av samma enhet
bor betraktas som ett enda foretag (°). Av réttssakerhets-
skil och for att minska den administrativa bordan bor
det i denna forordning ges en uttommande forteckning
over tydliga kriterier for att avgora ndr tva eller flera
enheter ska betraktas som ett enda foretag. Kommissio-
nen har bland de faststillda kriterierna for definition av
“anknutna foretag” i definitionen av smd och medelstora

(1) EGT C 68, 6.3.1996, s. 9.
() Kommissionens forordning (EG) nr 69/2001 av den 12 januari

2001 om tillimpningen av artiklarna 87 och 88 i EG-fordraget pa
stod av mindre betydelse (EGT L 10, 13.1.2001, s. 30).

(®) Kommissionens férordning (EG) nr 1998/2006 av den 15 december

2006 om tillimpningen av artiklarna 87 och 88 i EG-fordraget pa
stod av mindre betydelse (EUT L 379, 28.12.2006, s. 5).

(% Mél C-222/04, Ministero dell ’Economia e delle Finanze mot Cassa

di Risparmio di Firenze SpA m. fl, REG 2006, s. I-289.

(*) Dom av den 13 juni 2002 i mél C-382/99, Nederlinderna mot

kommissionen, REG 2002, s. [-5163.

)

foretag i bilaga I till f6rordning (EG) nr 800/2008 (°) valt
ut de kriterier som 4r lampliga vid tillimpningen av
denna forordning. Dessa kriterier dr redan kinda for
myndigheter och bor med tanke pa tillimpningsomradet
for denna forordning tillimpas sdvil pad sma och medels-
tora foretag som stora foretag.

Med hinsyn till att de foretag som dr verksamma inom
vagtransportsektorn i genomsnitt dr smd dr det lampligt
att faststdlla ett tak pd 100 000 euro for foretag som
utfor godstransporter pd vig for andras rakning. Tillhan-
dahallande av en integrerad tjdnst dar den faktiska trans-
porten endast ar ett inslag, tex. rorliga tjanster, post-
eller budtjanster eller avfallshimtning, bér inte betraktas
som en transporttjanst. Med tanke pd overkapaciteten
inom sektorn for godstransporter pd landsvdg och de
transportpolitiska malen nar det giller trafikstockningar
och godstransporter, bor denna forordning inte omfatta
stod for inkop av vigtransportfordon till foretag som
utfor godstransporter pd vdg for andras rakning. Mot
bakgrund av utvecklingen av persontrafiken pd vdg dr
det inte langre lampligt att tillimpa ett ligre tak for
denna sektor.

Mot bakgrund av de sirskilda regler som giller for jord-
bruks-, fiske- och vattenbrukssektorn och risken for att
stodbelopp som ligger under det tak som foreskrivs i
denna forordning dndd kan uppfylla kriterierna i arti-
kel 107.1 i fordraget inom dessa sektorer, bor forord-
ningen inte gilla de sektorerna.

Med tanke pd likheterna mellan bearbetning och salufé-
ring av jordbruksprodukter och andra produkter bor
denna férordning dven gilla bearbetning och saluféring
av jordbruksprodukter under férutsittning att vissa vill-
kor dr uppfyllda. Varken uppgifter som maste utforas pa
girden for att forbereda en produkt for forsiljning i
forsta ledet, till exempel skord, sltter och troskning av
spannmadl eller packning av dgg, eller forsiljning i forsta
ledet till aterforsiljare och foradlare bor i detta samman-
hang anses som bearbetning eller saluféring. Domstolen
har slagit fast (7) att sd snart unionen har lagstiftat om en
gemensam organisation av marknaden for en viss jord-
brukssektor, 4r medlemsstaterna skyldiga att avstd fran
atgirder som kan undergriva den eller skapa undantag

(°) Kommissionens férordning (EG) nr 800/2008 av den 6 augusti
2008 genom vilken vissa kategorier av stod forklaras forenliga
med den gemensamma marknaden enligt artiklarna 87 och 88 i
fordraget (EUT L 214, 9.8.2008, s. 3).

(7) Mal C-456/00, Frankrike mot kommissionen, REG 2002, s. I-11949.
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(10)

(1)

(12)

till den. Diarfor bor denna férordning inte gilla stod vars
storlek faststalls pd grundval av priset pd eller mdngden
av produkter som kops eller slipps ut pd marknaden.
Den bor inte heller gélla stod som ska delas med primar-
producenter.

Forordningen bor inte omfatta exportstod eller stod som
gynnar inhemska produkter i forhallande till importerade
produkter. Den bor framfor allt inte omfatta stod till att
bygga upp och driva ett distributionsnit i andra med-
lemsstater eller i tredjeldnder. Stod som avser kostnader
for deltagande i handelsmissor eller for undersokningar
eller konsulttjanster som behovs for att lansera en ny
produkt eller en befintlig produkt pad en ny marknad
utgdr normalt inte exportstdd.

Denna forordning bor inte gilla foretag i svérigheter
eftersom det inte dr motiverat att bevilja ekonomiskt
stod till foretag i svarigheter som inte omfattas av en
omstruktureringsplan. Vidare dr det svart att faststilla
bruttobidragsekvivalenten for stod som ges till foretag
av denna typ. For att skapa rattslig siakerhet bor det fast-
stillas tydliga kriterier som inte kriver en bedémning av
alla sdrdrag i ett foretags situation for att faststlla om ett
foretag anses befinna sig i svarigheter vid tillimpningen
av denna férordning.

Den tredrsperiod som ska beaktas vid tillimpningen av
denna férordning bor vara rorlig, vilket innebdr att det
totala belopp som foretaget har fatt i stod av mindre
betydelse under det berérda beskattningsdret och under
de tvd foregdende beskattningsdren ska faststillas varje
gdng ett nytt stod av mindre betydelse beviljas.

Om foretag dr verksamma inom sektorer som inte om-
fattas av tillimpningsomradet f6r denna f6érordning samt
inom andra sektorer eller verksamheter bor denna for-
ordning tillimpas pé dessa andra scktorer eller verksam-
heter, under forutsittning att medlemsstaterna pd limp-
ligt stt, till exempel genom Aatskillnad av verksamheter
eller uppdelning av kostnader, ser till att stod av mindre
betydelse inte beviljas f6r verksamheten inom de sektorer
som inte omfattas av denna forordning. Samma princip
bor gilla nir foretag dr verksamma inom sektorer som
omfattas av lagre tak for stod av mindre betydelse. Om
det inte kan garanteras att verksamheterna inom sektorer
for vilka lagre tak for stod av mindre betydelse galler
verkligen fir stod av mindre betydelse endast upp till
dessa lagre tak, bor det ligsta taket tillimpas pa alla de
verksamheter som foretaget bedriver.

Denna forordning bor foreskriva regler som garanterar
att hogsta stodnivder som foreskrivs i sirskilda forord-

(14)

ningar eller kommissionsbeslut inte kan kringgds. Den
bor ocksd innehdlla tydliga regler om kumulering som
ar latta att tillimpa.

Denna forordning utesluter inte mojligheten att en dtgard
kanske inte betraktas som statligt stod i den mening som
avses i artikel 107.1 i fordraget pd andra grunder dn de
som anges i denna forordning, t.ex. darfor att dtgarden ar
forenlig med principen om marknadsekonomiska aktorer
eller ddrfor att dtgdrden inte innebédr ndgon 6verforing av
statliga medel.

Med hinsyn till behovet av insyn, likabehandling och
effektiv kontroll bor denna forordning endast tillimpas
pa stod av mindre betydelse for vilket det dr mojligt att i
forvag rikna ut den exakta bruttobidragsekvivalenten
utan att en riskbedomning behover goras (genomsynligt
stod). En sddan exakt berikning kan till exempel goras
for bidrag, rantesubventioner och begrinsade skatteltt-
nader eller andra instrument som foreskriver ett tak som
garanterar att det tillimpliga troskelvirdet inte overskrids.
En begrinsning innebir att sd linge som det exakta stod-
beloppet inte dr kint eller dnnu inte 4r kidnt méste den
berorda medlemsstaten anta att beloppet motsvarar be-
grinsningen for att garantera att flera stodatgarder till-
sammans inte overskrider det tak som foreskrivs i den
hdr forordningen och for att tillimpa reglerna om kumu-
lering.

For att sdkerstilla insyn, likabehandling och en korrekt
tillimpning av taket for stod av mindre betydelse bor
medlemsstaterna anvinda samma berdkningsmetod. I
syfte att underlitta denna berdkning bor stodbelopp
som inte betalas ut i form av kontantbidrag omriknas
till motsvarande bruttobidragsekvivalent. Vid berdkningen
av bruttobidragsekvivalenten for olika typer av genom-
synligt stod som inte ar bidrag eller for stod som betalas
ut i flera omgdngar maste man anvinda de marknads-
rantor som géllde nir stodet beviljades. For att tillimp-
ningen av reglerna for statligt stod ska vara enhetlig,
overblickbar och enkel bor de marknadsrantor som an-
vinds vid tillimpningen av denna forordning vara de
referensrantor som faststills i meddelandet fran kommis-
sionen om en Gversyn av metoden for att faststilla refe-
rens- och diskonteringsrantor (1).

Stod som ingdr i ldn bor betraktas som genomsynligt
stod av mindre betydelse om bruttobidragsekvivalenten
har beriknats pa grundval av de marknadsrintor som
gillde ndr stodet beviljades. For att forenkla handligg-
ningen av smd ldn med kort 16ptid bor det i denna for-
ordning foreskrivas en tydlig regel som ar latt att tillimpa
och tar hinsyn till bade ldnets belopp och loptid. Baserat
pa kommissionens erfarenhet kan 1an som garanteras av
sikerheter som tacker minst 50 % av ldnet och som inte

() EUT C 14, 19.1.2008, s. 6.
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(18)

(19)

(20)

overstiger 1 000 000 euro och som har en l6ptid pa
hogst fem dr eller som inte overstiger 500 000 euro
och som har en 16ptid pd hogst tio &r anses ha en brutto-
bidragsekvivalent som motsvarar taket for stod av mindre
betydelse.

Stod i form av kapitaltillskott bor inte anses vara genom-
synligt stod av mindre betydelse, sdvida inte det samman-
lagda offentliga kapitaltillskottet ligger under taket for
stod av mindre betydelse. Stod som ingdr i riskfinansie-
ringsdtgdrder i form av investeringar i aktier eller hybrid-
kapital enligt (de nya riktlinjerna for riskfinansiering) bor inte
betraktas som genomsynligt stod av mindre betydelse,
utom om den berdrda dtgirden innebir att kapital som
inte overskrider taket for stod av mindre betydelse ges till
vart och ett mélforetag.

Stod i form av garantier bor betraktas som genomsynligt
om bruttobidragsekvivalenten har berdknats pd grundval
av de sikerhetsavgifter som foreskrivs i kommissionens
tillkinnagivande for den berorda foretagstypen. Till ex-
empel ndr det giller smd och medelstora foretag anger
kommissionens tillkinnagivande om tillimpningen av ar-
tiklarna 87 och 88 i EG-fordraget pd statligt stod i form
av garantier (') 4rliga avgiftsnivier over vilka en statlig
garanti inte anses utgora stod. For att forenkla behand-
lingen av kortfristiga garantier som utgor sikerhet for
hogst 80 % av ett relativt litet lin bor denna forordning
innehélla en tydlig och lattillimplig regel som beaktar
bade beloppet for det underliggande lanet och garantins
loptid. Denna regel bor inte gilla for garantier for un-
derliggande transaktioner som inte utg6r ett 1an, till ex-
empel garantier for egetkapitaltransaktioner. Om garantin
inte overstiger 80 % av det underliggande ldnet, det ga-
ranterade beloppet inte overstiger 1 500 000 euro och
garantins loptid inte overstiger fem &r kan garantin anses
ha en bruttobidragsekvivalent lika med taket for stod av
mindre betydelse. Detsamma géller om garantin inte
overstiger 80 % av det underliggande ldnet, det garante-
rade beloppet inte overstiger 750 000 euro och garantins
loptidinte overstiger tio &r.

Om lanet eller garantin avser ett ligre belopp eller en
kortare 16ptid 4n vad som anges i skilen 16 och 18 bor
bruttobidragsekvivalenten berdknas genom att f6rhéllan-
det mellan det faktiska beloppet och det hogsta belopp
som anges i skilen 16 och 18 multipliceras med forhal-
landet mellan den faktiska loptiden och fem &r och med
200 000 euro. Séledes skulle till exempel ett lan pd
500 000 euro med en loptid pd 2,5 dr anses ha en
bruttobidragsekvivalent pd 50 000 euro.

Efter anmailan frdn en medlemsstat kan kommissionen
undersoka om en dtgird som inte ar ett bidrag, ett lan,

() EUT C 155, 20.6.2008, s. 10.

(21)

(22)

(23)

(24)

en garanti, ett kapitaltillskott eller en riskfinansierings-
atgird i form av en investering i aktier eller hybridkapital
leder till en bruttobidragsekvivalent som inte overskrider
taket for stod av mindre betydelse och darfor skulle
kunna omfattas av tillimpningsomradet f6r denna for-
ordning.

Det dr kommissionens skyldighet att se till att reglerna
om statligt stod foljs, och i enlighet med den samarbets-
princip som faststills i artikel 4.3 i fordraget om Euro-
peiska unionen bor medlemsstaterna underldtta full-
gorandet av denna uppgift genom att infora de verktyg
som krivs for att sikerstilla att det sammanlagda stod av
mindre betydelse som beviljas ett enda foretag pd grund-
val av regeln om st6d av mindre betydelse inte &verskri-
der det faststillda taket.

Innan medlemsstaterna beviljar stod av mindre betydelse
bor de for sin egen medlemsstat kontrollera att det nya
stodet av mindre betydelse inte overskrider taket for stod
av mindre betydelse och att 6vriga villkor i denna for-
ordning dr uppfyllda.

For att sikerstilla att medlemsstaterna har korrekta, till-
forlitliga och fullstindiga uppgifter som garanterar att det
tak som dr tillimpligt pa det berorda foretaget inte over-
skrids ndr ett nytt stod av mindre betydelse beviljas, bor
medlemsstaterna aldggas att inritta ett centralt register
over stod av mindre betydelse som innehaller fullstindig
information om allt std av mindre betydelse som en
myndighet beviljat i enlighet med denna férordning i
den medlemsstaten. Medlemsstaterna bor sjilva fa ut-
forma sina register och besluta om en limplig mekanism
for att uppritta dem i enlighet med sina konstitutionella
bestimmelser och sin administrativa struktur, under for-
utsdttning att de ser till att samtliga myndigheter i den
berorda medlemsstaten ges tillgdng till registret for att
kunna kontrollera storleken pa det stod av mindre bety-
delse som varje foretag mottagit. Medlemsstaterna bor
ges tillrackligt med tid for att uppritta ett sddant register.

Sé linge som en medlemsstat dnnu inte har upprattat ett
centralt register som omfattar en tredrsperiod bor med-
lemsstaten underritta det berérda foretaget om beloppet
for det stod av mindre betydelse som beviljats och om
dess karaktir av stod av mindre betydelse genom att
hénvisa till denna forordning. Dessutom bor den berdrda
medlemsstaten, innan den beviljar sddant stod, fran stod-
mottagaren fd en redogérelse for annat stod av mindre
betydelse som omfattas av denna férordning eller
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en annan forordning om stéd av mindre betydelse som
foretaget fatt under det berdrda beskattningsret och de
tvd foregdende beskattningsdren.

(25)  For att kommissionen ska kunna overvaka tillimpningen
av denna forordning och identifiera potentiell snedvrid-
ning av konkurrensen bor medlemsstaterna dliggas att
arligen tillhandahélla grundliggande information om de
belopp som beviljats i enlighet med denna forordning.
Om medlemsstaten har underrdttat kommissionen om
var alla uppgifter som krévs i rapporterna har gjorts all-
mant tillgdngliga bor den inte ha ndgon skyldighet limna
en rapport till kommissionen.

(26)  Med hinsyn till kommissionens erfarenhet pd detta om-
rade, och sarskilt med tanke pa hur ofta det i regel ar
nodvindigt att se over politiken for statligt stod, bor till-
lampningsperioden for denna férordning begrinsas.
Skulle giltighetstiden for denna forordning 16pa ut utan
att ha forlangts bor medlemsstaterna beviljas en anpass-
ningsperiod pd sex manader nar det galler stod av mindre
betydelse som omfattas av denna forordning.

HARIGENOM FORESKRIVS FOLJANDE.

Artikel 1
Tillimpningsomride
1. Denna forordning giller statligt stod till foretag inom alla

sektorer med undantag for f6ljande:

a) Stod till foretag verksamma inom fiske- och vattenbrukssek-
torn, som omfattas av rddets forordning (EG) nr
1042000 ().

g

Stod till foretag som dr verksamma inom primarproduktion
av jordbruksprodukter.

) Stod till foretag som édr verksamma inom bearbetning och
saluforing av jordbruksprodukter i f6ljande fall:

i) Om stodbeloppet faststills pd grundval av priset pd eller
méngden sddana produkter som kops fran primarpro-
ducenter eller slipps ut pd marknaden av de berorda
foretagen.

ii) Om en forutsittning for stodet dr att det helt eller delvis
overfors till primarproducenter.

&

Stod till exportrelaterad verksamhet riktad mot tredjelander
eller medlemsstater, det vill siga stod som ar direkt knutet
till exporterade volymer, till upprittandet eller driften av ett
distributionsnit eller till andra lopande utgifter som har sam-
band med exportverksamhet.

e) Stod som gynnar anvdndningen av inhemska varor framfor
importerade.

f) Stod som beviljas foretag i svarigheter enligt definitionen i
artikel 2 e.

Rédets forordning (EG) nr 104/2000 av den 17 december 1999 om
den gemensamma organisationen av marknaden for fiskeri- och vat-
tenbruksprodukter (EGT L 17, 21.1.2000, s. 22).

—

2. Om ett foretag dr verksamt inom de sektorer som avses i
punkt 1a, b eller ¢ och inom sektorer som omfattas av till-
limpningsomrédet for denna forordning, ska denna forordning
gilla stod som beviljas for dessa senare sektorer eller verksam-
heter, forutsatt att medlemsstaterna, genom limpliga dtgarder
som till exempel dtskillnad av verksamheterna eller en uppdel-
ning av kostnaderna, ser till att verksamheterna inom de un-
dantagna sektorerna inte omfattas av stod av mindre betydelse
som beviljats i enlighet med denna f6érordning.

Artikel 2
Definitioner

I denna forordning galler foljande definitioner:

a) jordbruksprodukter: produkter som fortecknas i bilaga 1 till
fordraget, med undantag av fiskeri- och vattenbruksproduk-
ter som fortecknas i bilaga I till forordning (EU) nr ... (dnnu
inte antagen, se kommissionens forslag KOM(2011) 416)
om den gemensamma organisationen av marknaden for fis-
keri- och vattenbruksprodukter.

b) bearbetning av jordbruksprodukter: varje process som en jord-
bruksprodukt undergdr dir den produkt som blir resultatet
av processen ocksd dr en jordbruksprodukt, med undantag
for verksamheter pé jordbruksforetaget som dr nodvindiga
for att forbereda en animalie- eller vaxtprodukt for forsilj-
ning i forsta ledet.

) saluforing av jordbruksprodukter: att stilla fram eller visa upp
en jordbruksprodukt i avsikt att silja, erbjuda for forsiljning,
leverera eller pd annat sitt fora ut pd marknaden, med un-
dantag for primarproducentens forsiljning i forsta ledet till
aterforsiljare eller forddlare samt eventuellt forberedande av
produkten for sddan forsiljning; en primédrproducents for-
saljning till slutkonsumenter ska betraktas som saluforing
om den sker i separata lokaler avsedda for detta syfte.

d) ett enda foretag: avser vid tillimpningen av denna forordning
alla enheter som har minst ett av f6ljande forhdllanden till
varandra:

i) Ett foretag innehar en majoritet av rosterna for aktierna
eller andelarna i ett annat foretag.

i) Ett foretag har ritt att utse eller entlediga en majoritet av
ledamoéterna i ett annat foretags styrelse, ledning eller
tillsynsorgan.

iii) Ett foretag har ritt att utova ett bestimmande inflytande
over ett annat foretag enligt ett avtal som ar slutet med
detta eller enligt en bestimmelse i det foretagets stadgar.

iv

—

Ett foretag som ar aktiedgare eller deldgare i ett annat
foretag forfogar till foljd av en Gverenskommelse med
andra aktiedgare eller deldgare i foretaget ensamt Gver
en majoritet av rosterna for aktierna eller andelarna i
det foretaget.
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Foretag som uppritthaller nidgon av de forbindelser som
beskrivs ovan genom ett eller flera andra foretag anses ocksd
vara ett enda foretag.

e) foretag i svdrigheter: foretag som uppfyller minst ett av fol-
jande villkor:

i) I fallet med ett aktiebolag: mer 4n hilften av det teck-
nade aktiekapitalet har forsvunnit pd grund av ackumu-
lerade forluster; detta ér fallet nar avdrag for ackumule-
rade forluster frdn reserver (och alla andra element som
vanligtvis betraktas som del av den kapitalbas som be-
stims av foretaget) leder till ett negativt resultat som
overstiger hilften av det tecknade aktiekapitalet.

i) I fallet med ett foretag ddr dtminstone ndgra dgare har
obegrinsat ansvar for foretagets skuld: over hilften av
det bokforda egna kapitalet har forsvunnit pd grund av
ackumulerade forluster.

iii) Foretaget ar i ett kollektivt insolvensforfarande eller upp-
fyller kriterierna i nationell lagstiftning for att forsittas i
kollektiv insolvens pa sina fordringsdgares begiran.

iv) Foretagets bokforingsmissiga skuldsittningsgrad ar storre
an 7,5.

v) Forhallandet mellan foretagets inkomster fore rdnta och
skatt och dess rantetickningsgrad har legat under 1,0 de
tvd senaste dren.

vi) Foretaget har getts ett kreditbetyg som motsvarar CCC+
("betalningskapaciteten dr beroende av fortsatt gynn-
samma forhallanden”) eller lagre av minst ett kreditvar-
deringsinstitut som 4r registrerat i enlighet med forord-
ning (EG) nr 1060/2009 (*).

Vid tillimpning av punkt e i forsta stycket ska ett litet eller
medelstort foretag som har funnits i mindre 4n tre ar inte
anses vara i svarigheter om det inte uppfyller villkoren i led
iii i den punkten.

Artikel 3
Stod av mindre betydelse

1. Stodatgirder som uppfyller villkoren i punkterna 2 och 3
ska inte anses uppfylla samtliga kriterier i artikel 107.1 i for-
draget och ska darfor inte omfattas av anmalningsskyldigheten
enligt artikel 108.3 i fordraget, om de uppfyller de villkor som
anges i punkt 2-8 i den hir artikeln samt i artiklarna 4 och 5.

(") Europaparlamentets och rddets férordning (EG) nr 1060/2009 av
den 16 september 2009 om kreditvirderingsinstitut (EUT L 302,
17.11.2009, s. 1).

2. Det totala stodet av mindre betydelse per medlemsstat till
ett enda foretag enligt definitionen i artikel 2 d fr inte Gverstiga
200 000 euro under en period av tre beskattningsar.

Det totala beloppet av stod av mindre betydelse som beviljats
per medlemsstat till ett enda foretag enligt definitionen i artikel 2
d som utfor godstransporter pa vig for annans rakning fir inte
overstiga 100 000 euro under en period av tre beskattningsar.
Stod av mindre betydelse far inte anvindas for forvirv av vag-
transportfordon.

3. Om ett foretag utfor godstransporter pd vdg for andras
rikning samt annan verksamhet som omfattas av taket pa
200 000 euro, ska taket pd 200 000 euro gilla for det foreta-
get, under forutsittning att medlemsstaterna pa lampligt sitt, till
exempel genom dtskiljande av verksamheterna eller uppdelning
av kostnaderna, ser till att stodet till forman for vagtransport-
verksamheten inte verstiger 100 000 euro och att inget stod
av mindre betydelse anvinds for inkop av vigtransportfordon.

4. Stod av mindre betydelse beviljas vid den tidpunkt da
foretaget far laglig ratt till stodet enligt tillimplig nationell lags-
tiftning.

5. De tak som foreskrivs i punkt 2 ska gilla oberoende av
stodets form och det mal som efterstravas och oavsett om det
stéd som medlemsstaten beviljar helt eller delvis finansieras med
medel som harror frén unionen. Perioden pa tre beskattningsar
ska faststillas pd grundval av de beskattningsdr som anvinds av
foretaget i den berorda medlemsstaten.

6.  De stodtak som anges i punkt 2 ska uttryckas i form av
ett kontantbidrag. Alla siffror som anvinds ska avse bruttobe-
lopp, dvs. belopp fore eventuellt avdrag for skatt eller annan
avgift. Om stod beviljas i ndgon annan form dn som bidrag, ska
stodbeloppet vara lika med stodets bruttobidragsekvivalent.

Stod som betalas ut i flera omgangar ska diskonteras till sitt
virde vid den tidpunkt dd det beviljas. Den rinta som ska
anvindas for berdkningar av diskonterat virde ska vara den
diskonteringsranta som géllde vid den tidpunkt dé stodet bevil-
jades.

7. Om det tak for stod av mindre betydelse som foreskrivs i
punkt 2 overskrids pd grund av att nytt stod av mindre bety-
delse beviljas, kan inget av detta nya stod omfattas av denna
forordning.

8. Vid foretagskoncentrationer och foretagsforvirv ska allt
tidigare stod av mindre betydelse som beviljats ndgotdera av
de samgdende foretagen beaktas for att faststilla om eventuellt
nytt stod av mindre betydelse till det nya foretaget eller det
forviarvande foretaget Gverskrider taket, utan ifrdgasittande av
det stod av mindre betydelse som beviljats lagligen fore kon-
centrationen eller forvarvet.
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Om ett foretag delas upp i tvd eller flera separata foretag ska
stod av mindre betydelse som beviljats fore uppdelningen till-
delas det foretag som gynnats av det, vilket i princip dr det
foretag som tar over de verksamheter for vilka stodet av mindre
betydelse har anvints. Om denna tilldelning inte dr mojlig ska
stodet av mindre betydelse fordelas proportionellt pa grundval
av det bokforda virdet av de nya foretagens egna kapital.

Artikel 4
Berikning av bruttobidragsekvivalenten

1. Denna forordning ska endast tillimpas pd stod for vilket
det dr mojligt att i forvdg berdkna den exakta bruttobidragsek-
vivalenten utan att gora nagon riskbedomning (genomsynligt
stod). Sarskilt de stodatgiarder som avses i punkterna 2-6 ska
betraktas som genomsynligt stod.

2. Stod i form av lan ska betraktas som genomsynligt stod
av mindre betydelse om

a) lanet dr garanterat av sikerheter som ticker minst 50 % av
linet och lanet inte overstiger 1000 000 euro (eller
500 000 euro for foretag som utfor godstransporter pé
vidg) och har en 16ptid pd hogst fem ér eller 500 000 euro
(eller 250 000 euro for foretag som utfor godstransporter pa
vdg) och har en Ioptid pd hogst tio dr. Om ett ldn utgor
mindre 4n detta belopp ochfeller beviljas for en kortare
period 4n fem ar respektive tio ar ska bruttobidragsekviva-
lenten for det lanet berdknas som en motsvarande andel av
det tillimpliga tak som foreskrivs i artikel 3.2, eller

b) bruttobidragsekvivalenten har berdknats pa grundval av den
referensrianta som gallde vid den tidpunkt dd lanet beviljades.

3. Stod i form av kapitaltillskott ska anses vara genomsynligt
stod av mindre betydelse endast om det sammanlagda offentliga
kapitaltillskottet ligger under taket for stod av mindre betydelse.

4. Stod som ingdr i riskfinansieringsdtgarder i form av inve-
steringar i aktier eller hybridkapital ska vad avser malforetaget
betraktas som genomsynligt stod av mindre betydelse om den
berorda atgirden innebdr att kapital som inte overskrider taket
for stod av mindre betydelse ges till vart och ett malforetag.

5. Stod i form av garantier ska behandlas som genomsynligt
stéd av mindre betydelse om

a) garantin inte overstiger 80 % av det underliggande ldnet och
det garanterade beloppet inte Gverstiger 1 500 000 euro (el-
ler 750 000 euro for foretag som utfér godstransporter pa
vdg) och garantin har en loptid pd hogst fem dr, eller det
garanterade beloppet inte Overstiger 750 000 euro (eller
375000 euro for foretag som utfér godstransporter pd

vdg) och garantin har en loptid pd hogst tio dr. Om det
garanterade beloppet dr mindre 4n dessa belopp och/eller
garantin har en kortare 16ptid 4n fem respektive tio dr, ska
bruttobidragsekvivalenten for garantin berdknas som en
motsvarande andel av det tillimpliga tak som foreskrivs i
artikel 3.2, eller

b) bruttobidragsekvivalenten har berdknats pd grundval av de
sikerhetsavgifter som foreskrivs i ett tillkdnnagivande frdn
kommissionen (1), eller

¢) metoden for att berdkna garantins bruttobidragsekvivalent,
innan den genomfors, har godkdnts efter att ha anmadlts
till kommissionen enligt en forordning som kommissionen
har antagit pd omrédet statligt stod och som gillde vid den
relevanta tidpunkten, och den godkdnda metoden uttryckli-
gen avser den typ av garantier och den typ av underliggande
transaktioner det dr friga om vid tillimpningen av denna
forordning.

6. Stod som ingdr i andra instrument ska betraktas som
genomsynligt stod av mindre betydelse om instrumentet fore-
skriver ett tak som garanterar att det tillimpliga taket inte Gver-

skrids.

Artikel 5
Kumulering

1. Stod av mindre betydelse som beviljas enligt denna for-
ordning fir kumuleras med stod av mindre betydelse som be-
viljas enligt foérordning (EU) nr 360/2012 (3), upp till de tak
som foreskrivs i den forordningen. Det fir kumuleras med
stod av mindre betydelse som beviljas enligt andra férordningar
om stod av mindre betydelse upp till det tak som foreskrivs i
artikel 3.2.

2. Stod av mindre betydelse far inte kumuleras med statligt
stod som avser samma stodberittigande kostnader eller med
statligt stod for samma riskfinansieringsdtgird, om sddan kumu-
lering Overstiger den hogsta tillitna stodniva eller det hogsta
tillitna stodbelopp som giller i varje enskilt fall pd grundval
av en gruppundantagsforordning eller ett beslut som antagits av
kommissionen.

Artikel 6
Overvakning och rapportering

1.  Medlemsstaterna ska ha upprittat ett centralt register 6ver
stod av mindre betydelse senast den 31 december 2015. Det
centrala registret ska innehélla information om varje stodmot-
tagare (ddribland huruvida det ar friga om ett litet, medelstort

(") For ndrvarande kommissionens tillkinnagivande om tillimpningen
av artiklarna 87 och 88 i EG-fordraget pé statligt stod i form av
garantier (EUT C 155, 20.6.2008, s. 10).

() Kommissionens forordning (EU) nr 360/2012 av den 25 april 2012
om tillimpningen av artiklarna 107 och 108 i fordraget om Euro-
peiska unionens funktionssitt pd stod av mindre betydelse som
beviljas foretag som tillhandahéller tjanster av allmint ekonomiskt
intresse (EUT L 114, 26.4.2012, s. 8).
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eller stort foretag och vilken ekonomisk sektor (NACE-kod pa
huvudgruppsniva (1)) stodmottagarens huvudsakliga verksamhet
faller under), dagen for beviljande och bruttobidragsekvivalenten
for varje stodatgard av mindre betydelse som beviljas i enlighet
med denna forordning av en myndighet i den medlemsstaten.
Registret ska innehdlla alla dtgdrder av mindre betydelse som
beviljats enligt denna forordning fran och med den 1 januari
2016 och framat.

2. Punkt 3 ska gilla till dess att en medlemsstat har upprittat
ett centralt register och registret omfattar en period av tre &r.

3. Om en medlemsstat har for avsikt att bevilja ett foretag
stod av mindre betydelse i enlighet med denna férordning, ska
medlemsstaten skriftligen underritta foretaget om det planerade
stodbeloppet (uttryckt som bruttobidragsekvivalent) och om
stodets karaktir av stod av mindre betydelse genom att uttryck-
ligen hanvisa till denna férordning med angivande av forord-
ningens titel och en hanvisning till offentliggérandet av den i
Europeiska unionens officiella tidning. Om stod av mindre betydelse
beviljas i enlighet med denna forordning till olika foretag pa
grundval av en viss stodordning och foretagen darvid beviljas
olika stodbelopp, kan den berorda medlemsstaten vilja att upp-
fylla denna skyldighet genom att informera féretagen om ett
fast belopp som motsvarar det hogsta stodbelopp som kan
beviljas enligt stddordningen. Innan medlemsstaten beviljar sto-
det ska den frin det berorda foretaget f en skriftlig redogorelse
eller en redogorelse i elektronisk form for allt annat stod av
mindre betydelse enligt denna forordning eller andra férord-
ningar om stod av mindre betydelse som mottagits under de
tvd foregdende beskattningsdren och det innevarande beskatt-
ningsdret.

4. En medlemsstat ska bevilja nytt stod av mindre betydelse i
enlighet med denna forordning forst efter att ha kontrollerat att
detta inte medfor att det totala belopp av stod av mindre be-
tydelse som beviljas det berérda foretaget nar upp till en nivd
som Overskrider de tak som foreskrivs i artikel 3.2 och att
samtliga villkor i artiklarna 1-5 dr uppfyllda.

5. Medlemsstaterna ska registrera och sammanstilla alla upp-
gifter som ror tillimpningen av denna f6érordning. Registren ska
innehélla alla uppgifter som kravs for att det ska vara mojligt att
faststilla att villkoren i denna forordning har iakttagits. Upp-
gifter om individuellt stod av mindre betydelse ska bevaras
under tio beskattningsar frin den dag dé stodet beviljades. Upp-
gifter om en stddordning for stod av mindre betydelse ska
bevaras i tio dr frn den dag dd det sista individuella stodet
beviljades enligt stodordningen. Den berdrda medlemsstaten
ska pé skriftlig begiran frin kommissionen inom tjugo arbets-
dagar, eller inom den lingre tidsfrist som anges i begéran, forse
kommissionen med alla upplysningar den anser sig behéva for
att bedoma om villkoren i denna férordning har foljts, sarskilt i

(") T enlighet med artikel 2.1 b och bilaga I i Europaparlamentets och
rddets férordning (EG) nr 1893/2006 av den 20 december 2006 om
faststillande av den statistiska naringsgrensindelningen NACE rev. 2
och om indring av rddets forordning (EEG) nr 3037/90 och vissa
EG-forordningar om sdrskilda statistikomréden. Text av betydelse for
EES (EUT L 393, 30.12.2006, s. 1).

fraga om det totala beloppet av stod av mindre betydelse enligt
denna forordning och enligt andra forordningar om stod av
mindre betydelse som ett foretag har mottagit.

6.  Medlemsstaterna ska drligen rapportera till kommissionen
om tillimpningen av denna forordning. Rapporten ska innehalla
foljande:

a) Det totala beloppet av stod av mindre betydelse som bevil-
jats i den ber6rda medlemsstaten i enlighet med denna for-
ordning under det foregdende kalenderdret, uppdelat efter
ekonomisk sektor och stodmottagarnas storlek (sma, medels-
tora eller stora foretag).

=

Det totala antalet mottagare av stod av mindre betydelse
som beviljats i den berorda medlemsstaten i enlighet med
denna forordning under det féregdende kalenderdret, upp-
delat efter ekonomisk sektor och stodmottagarnas storlek
(smd, medelstora eller stora foretag).

¢) Andra uppgifter om tillimpningen av denna férordning som
kommissionen kraver och som ska anges i god tid innan
rapporten ska limnas.

Den forsta rapporten ska limnas in senast den 30 juni 2017
och ska omfatta kalenderdret 2016. Om medlemsstaten gor alla
uppgifter som krévs i rapporterna allmint tillgingliga ska den
inte ldggas att limna en rapport till kommissionen. Kommis-
sionen ska drligen offentliggora en sammanfattning av uppgif-
terna i de drliga rapporterna, inklusive uppgifter om totalbelop-
pet stod av mindre betydelse som var och en medlemsstat
beviljar i enlighet med denna férordning.

Artikel 7
Overgingsbestimmelser

1. Individuellt stod av mindre betydelse som beviljats mellan
den 2 februari 2001 och den 30 juni 2007 och som uppfyller
villkoren i forordning (EG) nr 69/2001 ska inte anses uppfylla
samtliga kriterier i artikel 107.1 i fordraget och ska darfor
undantas frin anmalningsskyldigheten enligt artikel 108.3 i for-
draget.

2. Individuellt stod av mindre betydelse som beviljats mellan
den 1 januari 2007 och den 30 juni 2014 och som uppfyller
villkoren i férordning (EG) nr 1998/2006 ska inte anses upp-
fylla samtliga kriterier i artikel 107.1 i férdraget och ska darfor
undantas frin anmilningsskyldigheten enligt artikel 108.3 i for-
draget.

3. Nir denna f6rordning upphor att gilla kan stod av mindre
betydelse som uppfyller villkoren i férordningen genomforas pa
ett giltigt satt under ytterligare en sexmédnadersperiod.



8.8.2013 Europeiska unionens officiella tidning

C 229/9

Artikel 8
Ikrafttridande och giltighetstid

Denna forordning trader i kraft den 1 januari 2014 och ska tillimpas frdn och med den 1 januari 2014 till
och med den 31 december 2020.

Denna forordning ar till alla delar bindande och direkt tillimplig i alla medlemsstater.

Utfirdad i Bryssel den 17 juli 2013.

Pd kommissionens vagnar

o] L]
Ordforande
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IV

(Upplysningar)

UPPLYSNINGAR FRAN EUROPEISKA UNIONENS INSTITUTIONER, BYRAER
OCH ORGAN

EUROPEISKA KOMMISSIONEN

Eurons vixelkurs (')
7 augusti 2013
(2013/C 229/03)

1 euro =
Valuta Kurs Valuta Kurs
USD US-dollar 1,3305 AUD australisk dollar 1,4878
PY iapansk ven 12921 CAD kanadensisk dollar 1,3868
J Jap b ,
DKK dansk krona 7,4571 HKD  Hongkongdollar 10,3197
GBP pund sterling 0,85955 NZD nyzeelindsk dollar 1,6826
SEK svensk krona 8.7261 SGD  singaporiansk dollar 1,6868
CHF schweizisk franc 1,2321 KRW  sydkoreansk won 1486,17
ZAR frikansk 13,21
ISK islindsk krona sydafrikansk rand 3,2109
CNY kinesisk yuan renminbi 8,1416
NOK norsk krona 7,8995
HRK kroatisk kuna 7,4975
BGN bulgarisk lev 1,9558 ) ) .
e IDR indonesisk rupiah 13 683,68
CZK tjeckisk koruna 25,978 MYR  malaysisk ringgit 43301
HUF ungersk forint 299,52 PHP filippinsk peso 58.258
LTL litauisk litas 3,4528 RUB rysk rubel 43,9480
LVL lettisk lats 07025 | THB thailandsk baht 41,831
PLN polsk zloty 4,2170 BRL  brasiliansk real 3,0641
RON ruminsk leu 4,4330 MXN  mexikansk peso 16,8685
TRY turkisk lira 2,5713 INR indisk rupie 81,4960

(") Kalla: Referensvaxelkurs offentliggjord av Europeiska centralbanken.
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UPPLYSNINGAR FRAN MEDLEMSSTATERNA

Uppgifter frin medlemsstaterna om stingning av fiske

(2013/C 229/04)

I enlighet med artikel 35.3 i rddets férordning (EG) nr 1224/2009 av den 20 november 2009 om inférande
av ett kontrollsystem i gemenskapen for att sikerstdlla att bestimmelserna i den gemensamma fiskeripo-
litiken efterlevs (1), har ett beslut fattats om att stinga det fiske som anges i foljande tabell:

Datum och tidpunkt f6r stingning 4.7.2013

Varaktighet 4.7.2013-31.12.2013

Medlemsstat Portugal

Bestand eller grupp av bestand BFT/AE45WM

Art Blafenad tonfisk (Thunnus thynnus)
Omrade Atlanten, oster om 45° V, och Medelhavet
Typ av fiskefartyg —

Referensnummer 16/TQ40

() EUT L 343, 22.12.2009, s. 1.

Uppgifter frin medlemsstaterna om stingning av fiske

(2013/C 229/05)

I enlighet med artikel 35.3 i rddets férordning (EG) nr 1224/2009 av den 20 november 2009 om inférande
av ett kontrollsystem i gemenskapen for att sakerstdlla att bestimmelserna i den gemensamma fiskeripo-
litiken efterlevs (1), har ett beslut fattats om att stinga det fiske som avses i foljande tabell:

Datum och tidpunkt f6r stingning 4.7.2013
Varaktighet 4.7.2013-31.12.2013
Medlemsstat Forenade kungariket
Bestand eller grupp av bestand SAN/2A3A4. och forvaltningsomradena
SAN[123_1, 2, 3, 4, 6
Art Tobisfiskar och dartill horande bifangster (Ammodytes spp.)
Omrade EU-vatten i Ila, Illa och IV och EU-vatten i forvaltningsomradena 1, 2, 3,

4 och 6 for tobisfiskar (Utom vatten inom sex sjomil fran Forenade
kungarikets baslinjer vid Shetland, Fair Isle och Foula)

Typ av fiskefartyg —

Referensnummer 17/TQ40

() EUT L 343, 22.12.2009, s. 1
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UPPLYSNINGAR OM EUROPEISKA EKONOMISKA SAMARBETSOMRADET

EFTAS OVERVAKNINGSMYNDIGHET

Uppgifter fran Eftastaterna angdende statligt stod som beviljats enligt den rittsakt som det hinvisas
till i punkt 1j i bilaga XV till EES-avtalet (kommissionens forordning (EG) nr 800/2008 genom vilken
vissa kategorier av stod forklaras forenliga med den gemensamma marknaden enligt artiklarna 87

och 88 i fordraget (allmin gruppundantagsférordning))

(2013/C 229/06)

DEL I

Statligt stod nr

GBER 8/13/REG

Eftastat Norge
Region Alla regioner i Rumanien Regionens stodstatus
Stodbeviljande myndighet Namn Innovasjon Norge
Adress Postboks 448 Sentrum
0104 Oslo
NORWAY
Webbplats http://www.innovationnorway.no

Stodatgardens beteckning

Norwegian Financial Mechanism 2009-2014
Green Industry Innovation Programme ROMANIA

Nationell rittslig grund (hdnvisning till
landets officiella kungorelseorgan)

Prop. 1 S (2012-2013) Utenriksdepartementet, sidorna 85-95

http://www.regjeringen.no/nb/dep/ud/dok/regpubl/prop/2012-2013/prop-
1-5-20122013.html?id=703276

Link till den fullstindiga texten till stod-
atgirden

http:/[www.norwaygrants-greeninnovation.no

Typ av étgird Stodordning Ja
Stod for sirskilda dndamal Ej tillimpligt
Varaktighet Stodordning 12.3.2013-30.4.2016

Sektor(er) av ekonomin som berors

Alla stodberittigade ckonomiska | Alla ekonomiska sektorer
sektorer

Typ av stodmottagare Smd och medelstora foretag Ja
Stora foretag Ja
Mikroforetag Ja

Icke-statliga organisationer Ja



http://www.innovationnorway.no
http://www.regjeringen.no/nb/dep/ud/dok/regpubl/prop/2012-2013/prop-1-s-20122013.html?id=703276
http://www.regjeringen.no/nb/dep/ud/dok/regpubl/prop/2012-2013/prop-1-s-20122013.html?id=703276
http://www.norwaygrants-greeninnovation.no
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Budget

Arligt totalbelopp for den budget
som planeras enligt ordningen

Totalsumma (2013-2016)
21 768 200 EUR

Stodinstrument (artikel 5)

Bidrag

Ja

DEL II

Allmédnna maél
(forteckning)

Mal (forteckning)

Hogsta tillatna stodniva i %
eller hogsta tillatna
stodbelopp i norska kronor

Bonus for sméd och
medelstora foretag i %

Regionalt investe-
rings- och sysselsitt-
ningsstod

(artikel 13)

Stodordning

Stodnivén i gillande
bruttobidragsekvivalent
far inte Overstiga det
troskelvirde for regio-
nalstod som giller vid
den tidpunkt da stodet
beviljas i det ber6rda
stodomradet i Ruméni-
en.

20 % for
smd foretag

10 % for medelstora
foretag

Investeringsstod och
sysselsattningsstod till
smd och medelstora
foretag

(artikel 15)

20 % for
sma foretag

10 % for medelstora
foretag

Stod till Investeringsstod till foretag som gar langre | 35 % 20 % for
miljoskydd dn gemenskapsnormerna eller hojer nivan smd foretag
(artiklarna 17-25) pd miljoskyddet i avsaknad av gemenskaps- 10 % for medelstora

normer foreta

(artikel 18) oretag

Limna en specifik hanvisning till den rele-

vanta normen

Stod till forvirv av nya transportfordon | 35 % 20 % for

som gar langre 4n gemenskapsnormerna
eller hojer nivin pa miljoskyddet i avsak-
nad av gemenskapsnormer

(artikel 19)

smd foretag

10 % for medelstora
foretag

Stod till smd och medelstora foretag for
tidig anpassning till framtida gemenskaps-
normer

(artikel 20)

15 % for sma foretag
och 10 % for medel-
stora foretag om in-
vesteringen genomfors
och avslutas mer dn tre
ar fore det datum da
normen trider i kraft
(10 % for sma foretag
om mindre dn tre r)

Stod till miljoinvesteringar i energisparande
atgarder
(artikel 21)

60 %

20 % for
smd foretag

10 % for medelstora
foretag
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Allménna mél
(forteckning)

Mal (forteckning)

Hogsta tilldtna stodniva i %
eller hogsta tillatna
stodbelopp i norska kronor

Bonus for sma och
medelstora foretag i %

Stod till miljinvesteringar i hogeffektiv | 45 % 20 % for
kraftvirme sma foretag
(artikel 22) 10 % for medelstora
foretag
Stod till miljoinvesteringar for att frimja | 45 % 20 % for
energi frdn fornybara energikillor smd foretag
(artikel 23) 10 % for medelstora
foretag
Stod till miljostudier 50 % 20 % for
(artikel 24) sma foretag
10 % for medelstora
foretag
Stod till konsulttjans- | Stod till konsulttjanster till formén for sma | 50 %
ter till forman for och medelstora foretag
smd och medelstora | (artikel 26)
foretag och stod till
sma och medelstora
foretags deltagande i
massor
(artiklarna 26-27)
Stod till smad och medelstora foretags del- | 50 %
tagande i méssor
(artikel 27)
Stod till forskning, Stod for forsk- Grundforskning 100 %
utveckling och ningsoch utveck- (artikel 31.2 a)
innovation lingsprojekt
(artiklarna 30-37) (artikel 31)
Industriell forsk- 50 % 10 % for medelstora
ning foretag
(artikel 31.2 b) 20 % for smé
foretag
En bonus pd 15 % kan
laggas till upp till en
maximal stodniva pa
80 % om villkoren i
artikel 31.4 b dr upp-
fyllda.
Experimentell 25% 10 % for medelstora
utveckling foretag

(artikel 31.2 ¢)

20 % for smé
foretag

En bonus pd 15 % kan
laggas till upp till en
maximal stodnivd pa
80 % om villkoren i
artikel 31.4 b dr upp-
fyllda.
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Allmédnna mal
(forteckning)

Mal (forteckning)

Hogsta tillatna stodniva i %
eller hogsta tillatna
stodbelopp i norska kronor

Bonus for sma och
medelstora foretag i %

Stod for tekniska genomforbarhetsstudier
(artikel 32)

75 % (industriell forsk-
ning) och 50 % (experi-
mentell utveckling) for
smd och medelstora
foretag

65 % (industriell forsk-

ning) och 40 % (experi-
mentell utveckling) for

stora foretag

Stod for sma och medelstora foretags kost-
nader for industriell dganderitt
(artikel 33)

Stodnivan far inte dver-
skrida den nivd som
foreskrivs for stod till
forsknings- och utveck-
lingsprojekt i

artikel 31.3 och 31.4

Stod till nystartade innovativa foretag
(artikel 35)

1 miljon EUR

Stod  for  innovationsrddgivningstjanster [ 200 000 EUR per stod-
och stod for innovationsstodjande tjanster | mottagare inom en
(artikel 36) tredrsperiod
Stod  for att hyra in hogkvalificerad
personal
(artikel 37)
Stod till utbildning Sarskild utbildning 25% 10 % for medelstora
(artiklarna 38-39) (artikel 38.1) foretag
20 % for sma
foretag
Allmin utbildning 60 % 10 % for medelstora

(artikel 38.2)

foretag

20 % for sma
foretag
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Inget statligt stod i den mening som avses i artikel 61.1 i EES-avtalet

(2013/C 229/07)

Eftas overvakningsmyndighet anser att den anmilda atgdrden inte utgor statligt stod i den mening som
avses i artikel 61.1 i EES-avtalet.

Datum f6r antagande av beslutet: 10 april 2013
Arende nr: 69933

Beslut nummer: 144/13/KOL
Eftastat: Norge

Benimning (och/eller stodmottagarens namn):  Bergen Kirkelige Fellesrdd
Typ av atgird: Inget stod

Den beviljande myndighetens namn och adress: Bergen Kirkelige Fellesrad
Bjorns gate 1
5008 Bergen
NORWAY

Den giltiga sprakversionen av beslutet finns pé Eftas 6vervakningsmyndighets webbplats:

http:/[www.eftasurv.int/state-aid/state-aid-register/ Konfidentiella uppgifter har tagits bort.


http://www.eftasurv.int/state-aid/state-aid-register/
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Inget inslag av statligt st6d i den mening som avses i artikel 61.1 i EES-avtalet

(2013/C 229/08)

Eftas overvakningsmyndighet anser att den anmilda dtgdrden inte utgor statligt stod i den mening som
avses i artikel 61.1 i EES-avtalet.

Datum for antagande av beslutet: 10 april 2013
Arende nr: 70521

Beslut nr: 145/13/KOL
Eftastat: Island

Benimning (och/eller stodmottagarens namn): Pistdtt statligt stod till Landsbankinn i form av att man
avstatt fran normal avkastning pa allmidnna medel.

Riittslig grund: Artikel 61.1 EES-avtalet
Typ av stodatgird: Inget stod
Sektorer av ekonomin som berors: Finansiella tjinster

Originalversionen av beslutet, frén vilken all konfidentiell information har borttagits, finns pa Eftas 6ver-
vakningsmyndighets webbplats:

http:/[www.eftasurv.int/state-aid/state-aid-register/


http://www.eftasurv.int/state-aid/state-aid-register/
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Uppmaning enligt artikel 1.2 i del I av protokoll 3 till avtalet mellan Eftastaterna om inrittandet av
en §vervakningsmyndighet och en domstol att inkomma med synpunkter pd finansieringen av
Harpa konserthus och konferenscenter

(2013/C 229/09)

Genom beslut nr 128/13/KOL av den 20 mars 2013, som dterges pd det giltiga spraket efter denna
sammanfattning, inledde Eftas dvervakningsmyndighet ett forfarande enligt artikel 1.2 i del I av protokoll
3 till avtalet mellan Eftastaterna om inrdttandet av en 6vervakningsmyndighet och en domstol. De islindska
myndigheterna har underrittats genom en kopia av beslutet.

Eftas overvakningsmyndighet uppmanar hirmed Gvriga Eftastater, EU:s medlemsstater samt andra ber6rda
parter att inom en ménad frén den dag da detta tillkdnnagivande offentliggérs inkomma med synpunkter pa
atgarden i friga till

EFTA Surveillance Authority
Registry

Rue Belliard/Belliardstraat 35
1040 Bruxelles/Brussel
BELGIQUE/BELGIE

Synpunkterna kommer att meddelas de islindska myndigheterna. En berord part som inkommer med
synpunkter kan skriftligen begira konfidentiell behandling av sin identitet, med angivande av skilen for
begiran.

SAMMANFATTNING
Forfarande

[ september 2011 mottog Eftas dvervakningsmyndighet (nedan kallad myndigheten) ett klagomal i vilket det
hivdades att den islandska staten och staden Reykjavik subventionerade konferenstjinster och restaurang-
och cateringtjanster i Harpa konserthus och konferenscenter (nedan kallat Harpa). Till foljd av detta sinde
myndigheten vid tvd tillfillen en begdran om upplysningar, som de islindska myndigheterna har besvarat.

Beskrivning av dtgirden

Ar 2004 inledde den islindska staten och staden Reykjavik ett anbudsforfarande for ett offentligt/privat
partnerskap for projektering, uppforande och drift av ett 28 000 kvadratmeter stort konserthus och kon-
ferenscenter. Sedan det mest fordelaktiga anbudet hade valts inleddes uppférandet av Harpa den 12 januari
2007. Pa grund av den finansiella kollapsen pa Island avbréts dock uppférandet av Harpa 2008. Kort
direfter nddde Reykjaviks borgmastare och Islands utbildningsminister en 6verenskommelse som innebar att
staten och staden skulle fortsitta projektet utan den privata partnern. Byggnaden invigdes formellt den
20 augusti 2011.

Harpa ar utformat for att passa olika tjanster och verksamheter. Bade Islands symfoniorkester och landets
opera har ingdtt lingsiktiga avtal om anvindning av vissa anldggningar i Harpa. Dessutom anordnas
konferenser i Harpa, som har fyra konferenslokaler av olika storlek. Aven andra konstevenemang arrangeras
dir, tex. pop- och rockkonserter med bade islindska och utlindska artister. Dessutom bedrivs annan
verksamhet i Harpa (t.ex. catering, restauranger, en musikaffir och en mobelaffir) av privata foretag som
hyr lokaler dir. De privata aktorerna hyr dessa lokaler pd marknadsvillkor och detta skedde genom
offentliga upphandlingar dir de mest fordelaktiga anbuden antogs.

Harpa 4gs helt av den islindska staten (54 %) och staden Reykjavik (46 %) som ger betydande drliga bidrag
motsvarande deras deltagande i projektet. Sedan invigningen har driften av Harpa genererat ett betydande
arligt underskott som har tickts genom den isldndska statens och staden Reykjaviks budgetar.
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Synpunkter frin de islindska myndigheterna

Enligt de islaindska myndigheterna utgér finansieringen av Harpa inte statligt stod eftersom de har sett till att
de olika verksamheterna i konserthuset och konferenscentret redovisas separat. Till stod for detta pastdende
har de islindska myndigheterna limnat in rapporter fran tvd redovisningsbyrder om sirredovisning for de
foretag som dr involverade i driften av Harpa. De islindska myndigheterna har dven ldmnat in en prissitt-
ningsanalys dir de jamfor priserna vid jamforbara konferensanldggningar i Reykjavik, pd grundval av storlek
och kapacitet. Dessutom hivdar de att konferensverksamheten bidrar positivt till annan verksamhet i Harpa
och att kostnaderna for andra verksamheter skulle bli avsevart hogre utan konferensverksamheten.

Forekomst av statligt stod
Férmdner som omfattar statliga medel till foretag

Eftersom den islindska staten och staden Reykjavik tillsammans ticker det drliga underskottet frdn driften av
Harpa genom att drligen bidra med ett visst belopp frin sina respektive budgetar, dr det friga om statliga
medel i den mening som avses i artikel 61 i EES-avtalet.

Myndigheten anser att bdde uppforande och drift av en infrastruktur utgor en ekonomisk verksamhet i sig,
om infrastrukturen anvinds eller kommer att anvindas for att tillhandahalla varor eller tjanster pd mark-
naden (). Vissa verksamheter i Harpa, sirskilt konferenser, teaterforestillningar, popkonserter etc., kan locka
till sig ett betydande antal kunder samtidigt som de konkurrerar med privata konferensanldggningar, teatrar
eller konsertlokaler. Darfor anser myndigheten preliminirt att de aktorer som deltar i driften av Harpa bor
betraktas som foretag i den man de bedriver kommersiell verksambhet.

Dessutom anser myndigheten att den offentliga finansieringen av uppférandet av Harpa utgor en ekonomisk
fordel och dirmed stod, eftersom projektet inte skulle ha realiserats utan sddan finansiering. Dessutom far de
foretag som deltar i driften av Harpa en fordel i form av uteblivna intdkter da staten och staden inte kraver
avkastning pd sina investeringar i konserthuset och konferenscentret, i den mén dessa foretag bedriver
kommersiell verksamhet, sdsom anordnande av konferenser eller andra konstevenemang. Myndighetens
prelimindra bedomning visar alltsd att en selektiv ekonomisk fordel inte kan uteslutas pd ndgon nivé

(uppbyggnad, drift och anvindning).

Snedvridning av konkurrensen och pdverkan pd handeln mellan de avtalsslutande parterna

Marknaden for anordnande av internationella evenemang, t.ex. konferenser, dr utsatt for konkurrens bade
mellan aktorer som tillhandahaller lokaler och mellan aktérer som arrangerar evenemang, vilka i allménhet
bedriver verksamhet som &r foremdl for handel mellan medlemsstaterna. Man kan darfor utgd frén att
handeln péverkas. I detta fall 4r det dnnu mer sannolikt att handeln mellan vissa angrinsande EES-stater
paverkas pa grund av konferensindustrins natur (%). Darfor anser myndigheten prelimindrt att atgérden
riskerar att snedvrida konkurrensen och péverka handeln inom EES.

Stodets forenlighet

Enligt artikel 61.3 c i EES-avtalet, som den tolkats av myndigheten och utvecklats av Europeiska kom-
missionen inom ramen for f.d. artikel 87.3 d i EG-fordraget (numera artikel 107.3 d i EUF-fordraget) kan
stod for att frimja kultur och bevara kulturarvet anses som forenligt med EES-avtalets funktionssitt, om
sadant stod inte paverkar handelsvillkoren och konkurrensen inom EES-omradet i en omfattning som strider
mot det gemensamma intresset. De islindska myndigheterna har uppgett att det primidra syftet med
atgirden i frdga var att fraimja kultur genom att uppfora ett konserthus som skulle kunna hysa bade den
islindska symfoniorkestern och den islindska operan. Myndigheten har godtagit att uppforandet och driften
av en symfoni- och operaanldggning med tanke pa dess kulturella syfte skulle kunna betraktas som stod for
att fraimja kultur.

(") Se kommissionens beslut i drende SA.33618 (Sverige) Finansiering av Uppsala arena (EUT C 152, 30.5.2012, s. 18),
punkt 19.

(®) Se mal T-90/09: Mojo Concerts och Amsterdam Music Dome Exploitatie mot kommissionen, tribunalens beslut av
den 26 januari 2012, punkt 45, offentliggjort i EUT C 89, 24.3.2012, s. 22.
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Myndigheten godtar att en sddan infrastruktur som Harpa ocksd kan anvdndas for olika kommersiella
verksamheter, t.ex. restauranger, caféer, butiker, konferenser och popkonserter. For att inte snedvrida kon-
kurrensen méste dock skyddsédtgarder vidtas for att se till att ingen korssubventionering forekommer mellan
den kommersiella verksamheten och den subventionerade kulturella verksamheten. Myndigheten kan inte se
att de islindska myndigheterna har vidtagit nodvandiga skyddsdtgarder for att se till att en sddan kors-
subventionering inte forekommer. Foljaktligen hyser myndigheten efter sin preliminira bedoémning tvivel
om huruvida uppforandet och driften av Harpa kan anses vara forenliga med artikel 61.3 ¢ i EES-avtalet.

Slutsats

Mot bakgrund av det ovanstdende har myndigheten beslutat att inleda ett formellt granskningsforfarande i
enlighet med artikel 1.2 i del I av protokoll 3 till avtalet mellan Eftastaterna om upprittande av en
overvakningsmyndighet och en domstol med avseende pé finansieringen av Harpa konserthus och konferen-
scenter. Berorda parter uppmanas att inkomma med synpunkter inom en ménad frin dagen for offentlig-
gorandet av detta tillkinnagivande i Europeiska unionens officiella tidning.

I enlighet med artikel 14 i protokoll 3 kan allt olagligt stod komma att aterkrdvas frin stodmottagaren.

EFTA SURVEILLANCE AUTHORITY DECISION
No 128/13/COL
of 20 March 2013

to initiate the formal investigation procedure into potential State aid involved in the financing of
the Harpa Concert Hall and Conference Centre

(Iceland)

THE EFTA SURVEILLANCE AUTHORITY (THE AUTHORITY’),
HAVING REGARD to:

The Agreement on the European Economic Area (the EEA Agreement’), in particular to Article 61 and
Protocol 26,

The Agreement between the EFTA States on the establishment of a Surveillance Authority and a Court of
Justice (‘the Surveillance and Court Agreement), in particular to Article 24,

Protocol 3 to the Surveillance and Court Agreement (Protocol 3’), in particular to Article 1 of Part I and
Article 4(4) and Articles 6 and 13 of Part II,

Whereas:

I. FACTS
1. Procedure

(1)  On 19 September 2011, the Authority received a complaint, dated 13 September 2011 (Event No
608967), concerning the alleged subsidising by the Icelandic State and the City of Reykjavik (‘the
City) of conference services and restaurant/catering services in the Harpa Concert Hall and
Conference Centre (Harpa) (3).

(2) By letter dated 14 October 2011, the Authority requested additional information from the Icelandic
authorities (Event No 609736). By a letter dated 30 November 2011 (Event No 617042), the
Icelandic authorities replied to the request and provided the Authority with the relevant information.

(3)  The case was the subject of discussions between the Authority and the Icelandic authorities as well as
the lawyer representing the holding company responsible for Harpa’s operations, at the package
meeting in Reykjavik on 5 June 2012. Shortly after the meeting, the Authority sent a follow up
letter, dated 9 July 2012 (Event No 637627), to the Icelandic authorities inviting them to provide
information on certain outstanding issues.

(’) For the purposes of this Decision, ‘Harpa’ will refer to the building itself and its facilities.
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By letter dated 21 August 2012 (Event No 644771), the Icelandic authorities submitted additional
information. By letter dated 27 September 2012 (Event No 648320), the Icelandic authorities
submitted a memorandum concerning the separation of accounts as well as a statement from the
accounting firm PWC.

Finally, the Icelandic authorities submitted information by e-mail dated 11 February 2013 (Event No
662444) and by letter dated 7 March 2013 (Event No 665434).

2. The complaint

The complainant has alleged that unlawful State aid is being provided by the Icelandic State and the
City to the companies involved in the operation of Harpa. The complainant referred to the State
budget for the year 2011 where the Ministry of Finance allocated ISK 419 400 000 to the operation
of Harpa and additional ISK 44 200 000 for building costs and maintenance. The Municipality’s
budget foresaw a substantial allocation of funds to the Harpa project for the year 2011 amounting to
a total of ISK 391 526 000. Furthermore, the Municipality contributed a substantial amount to the
project in the years 2009-2010.

The complainant claims that the contribution from both the Icelandic Government and the City is
partly being used to subsidise the conference service and the restaurant/catering services in the music
hall and conference centre. The contributions in question are fairly high and according to the
complainant, there is no transparency in how they are being used. The complainant maintains
that this State aid affects the market for the conference business in the European Economic Area
(EEA’) as a whole and is not limited to competitors on the Icelandic market. It therefore constitutes
an infringement of Article 61 of the EEA Agreement.

The complainant provided the Authority with extracts from the Icelandic State budget for the year
2011 as well as an extract from the City’s budget for the same year. Furthermore, the complainant
provided a purchase agreement for Harpa and general information on the conference market in
Iceland. However, the complainant noted that due to the lack of transparency it was difficult to
gather detailed information on the obligations of the Icelandic State and the City to contribute funds
to the companies involved in the operation of Harpa as well as information on Harpa’s business
model and on the separation of accounts.

3. Harpa Concert Hall and Conference Centre
3.1. Background

In 1999, the Mayor of Reykjavik along with representatives of the Icelandic Government announced
that a concert and conference centre would be constructed in the centre of Reykjavik. In late 2002,
the Icelandic State and the City signed an agreement regarding the project and the following year the
company Austurhofn-TR ehf. was founded with the purpose of overseeing the project.

In 2004, the Icelandic State and the City initiated a public-private partnership (‘PPP’) bid concerning
the construction, design and operation of the concert hall and conference centre. There were four
companies that bid for the contract. In 2005, the evaluation committee of Austurhofn-TR ehf.
concluded that the offer from Portus ehf. was the most favourable one and subsequently the
Icelandic State and the City entered into a contract with Portus ehf. for the construction and
operation of a concert and conference centre (*). The construction of Harpa began on 12 January
2007.

Due to the financial collapse in Iceland in October 2008, the construction of Harpa was put on hold.
However, shortly after the collapse, the Mayor of Reykjavik and the Minister for Education reached an
agreement which entailed that the State and the City would continue with the construction of Harpa
without the private partner. After an amended and restated project agreement was concluded, the
construction project continued (hereinafter referred to as ‘the project agreement) (°). On 20 August
2011, Harpa was formally opened. The building is 28 000 square meters and is located at
Austurbakki 2, 101 Reykjavik.

Harpa is meant to accommodate various services and operations. Both the Icelandic Symphony
Orchestra and the Icelandic Opera have entered into long-term contracts for the use of certain
facilities within Harpa. Moreover, Harpa accommodates conferences and there are four conference
halls of different sizes. Harpa also houses various other events such as pop and rock concerts with
both Icelandic and foreign artists.

(*) Project agreement between Austurhofn-TR ehf. and Eignarhaldsfelagid Portus ehf, signed on 9 March 2006.

(*) Amended and restated project agreement between Austurhofn-TR ehf. and Eignarhaldsfelagid Portus ehf, signed on
19 January 2010.
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(13)

(14)

(15)

Other activities in Harpa such as catering, restaurants, a music shop and a furniture shop are operated
by private companies who rent the facilities. According to the Icelandic authorities, these facilities are
leased on market terms and were subject to public tenders, where the most favourable offers were
accepted.

3.2. The ownership and corporate structure of Harpa

Harpa Concert Hall and Conference Centre is owned by the Icelandic State (54 %) and Reykjavik City
(46 %) and therefore constitutes a public undertaking. The entire Harpa project has been overseen by
Austurhofn-TR ehf. which is a limited liability company, established by the Ministry of Finance on
behalf of the Icelandic State and the City in order to take over the construction and running of the
Harpa project (9).

Until recently there were several limited liability companies involved in Harpa’s operations, namely:
Portus ehf., which was responsible for Harpa real estate and operations, and Situs ehf., which was
responsible for other buildings planned in the same area. Portus had two subsidiaries: Totus ehf.,
which owned the real estate itself, and Ago ehf., which was responsible for all operations in Harpa
and leased the property from Totus. Situs also had two subsidies: Hospes ehf., which would have
owned and operated a hotel which is to be constructed in the area, and Custos ehf., which was to
own and operate any other buildings in the area.

However, in order to minimise operational costs and increase efficiency, the board of Austurhofn-TR
ehf. decided in December 2012 to simplify the operational structure of Harpa by merging most of
the limited liability companies involved in its operations into one company. The State and the City
therefore founded the company Harpa — ténlistar- og rddstefnuhis ehf. which is to oversee all of
Harpa’s operations. Simplifying the infrastructure of Harpa is a part of a long-term plan to make
Harpa’s operations sustainable.

The following chart explains in broad terms the organisational structure of Harpa after the changes to
its corporate structure entered into effect (7):

Board

[ Director ]

Assistant to
L the director

( Conference dep. \ ( Music dep. \
-
[ Finance department
\ »
| 1 1
— Marketing and PR department
\ =
| i | i 1
(& i
- Coordination and technical department
\, /
1 1 1 1
-
- Facility department
L J/
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(%) Further information on Austurhéfn-TR ehf. can be found on their website: http://www.austurhofn.is/
() Information available online at: http://en.harpa.is/media/english/skipur-1.jpg
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3.3. The financing of Harpa's operations

As previously noted, Harpa is fully owned by the Icelandic State and the City through Austurh6fn-TR
ehf. The obligations of the State and the City are regulated by Article 13 of the project agreement
from 2006 (%). The annual payments of the State and the City are covered by their respective budgets.
According to the State budget for 2011, the annual State contribution was expected to amount to
ISK 424,4 million. For the year 2012, the expected amount to be contributed by the State was ISK
553,6 million. In the year 2013, there is expected to be an increase in the public funding of Harpa as
the City and the State have approved an additional ISK 160 million contribution. All public
contributions to Harpa are borne in accordance with the participation in the project, i.e. the State
pays 54 % and the City 46 %. The contributions are also indexed with the consumer price index.

In addition to the contribution provided for in the State and the City’s budgets, the Government and
the City have undertaken an obligation to grant a short-term loan for the operation of Harpa until
long-term financing necessary to fully cover the cost of the project is completed. As from 2013, the
total amount of the loan was ISK 794 million with an interest rate of 5 % and a 200 bp premium.
The Icelandic authorities have however announced their intention to convert the loan into share
capital in the companies operating Harpa (°).

The State and the City allocate funds on a monthly basis in order pay off loan obligations in
connection with Harpa. Since the project is meant to be self-sustainable, the profits must cover all
operational costs. The funds from the owners are therefore, according to the Icelandic authorities,
only meant to cover outstanding loans (19).

According to the project agreement, there is to be a financial separation between the different
companies involved in the operation of Harpa and between the different operations and activities:

13.11.1 The private partner will at all times ensure that there is financial separation between the real estate
company, the operation company, Hringur and the private partner. Each entity shall be managed and
operated separately with regards to finances.

13.11.2 The private partner will at all times ensure that there is sufficient financial separation, i.e. separation
in book-keeping, between the paid for work and other operations and activities within the CC. The
private partner shall at all times during the term be able to demonstrate, upon request from the client,
that such financial separation exists.

The operations of Harpa are divided into several categories: 1. the Icelandic Symphony Orchestra;
2. the Icelandic Opera; 3. other art events; 4. conference department; 5. operations; 6. ticket sales;
7. operating of facilities; 8. management cost. All these cost categories now fall under Harpa —
tonlistar- og radstefnuhis ehf. and the revenue and costs attributed to each of these categories are
included in the budget under the relevant category. Common operational costs such as salary,
housing (heating and electricity) and administrative costs are divided among the categories
according to a cost allocation model ('1).

According to the projected annual account of Austurh6fn-TR ehf. for the year 2012, the company
was expected to sustain a significant operating loss corresponding to a total negative EBITDA of ISK
406,5 million. The conference part of Harpa’s operation was run at a negative EBITDA of ISK
120 million in 2012 and the same goes for ‘other art events’ (negative EBITDA of ISK 131 million).
The projected annual accounts and earning analysis for the year 2013 also foresee a considerable
operating loss, a total negative EBITDA of around ISK 348 million, with both the conference
activities and ‘other art events’ operating at a loss (12).

As previously noted, the operation in Harpa is now overseen by a single company, Harpa —
tonlistar- og rddstefnuhis ehf., which is devoted to making the Harpa project as profitable as
possible. According to the Icelandic authorities, the overall aim is to make the operations
gradually sustainable. Nevertheless, Harpa has since its opening been operated with an annual
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deficit that has been covered over the budgets of the Icelandic State and Reykjavik City ('3).
According to projections submitted by the Icelandic authorities, the conference activities in Harpa
are expected to become gradually sustainable and by the year 2016 the authorities project that
Harpa’s conference operations will run at a positive EBITDA of ISK 3,5 million ('4). However, by
the year 2016 the ‘other art events’ are still expected to run at a negative EBITDA of around ISK
93 million.

4. Comments by the Icelandic authorities

The Icelandic authorities argue that the financing of the companies involved in the operation of
Harpa does not involve State aid since they have properly ensured that the companies keep separate
accounts for the different activities within the concert hall and the conference centre.

The Icelandic authorities have claimed that revenues from conference and concert activities have been
accounted for separately from other activities, while costs had not been accounted for separately up
until now. The Icelandic authorities have acknowledged the need for accounting for conference
activities separately from concert activities, as well as costs associated with these activities, and
they aimed at having such a separation functional in January 2012.

Furthermore, the Icelandic authorities claim that there is now a sufficient separation of accounts. In
order to validate this claim, they have put forward statements from two accounting firms, PWC and
KPMG. According to PWC, the separation of accounts for the companies involved in the operation of
Harpa is sufficient. The profits are attributed to the relevant operational category and the common
operational costs are divided between all operational categories. According to the report from KPMG,
the property management team of Harpa has divided the building’s square meters based on function
and usage and the related costs are allocated accordingly.

With regard to the conference operations, according to the Icelandic authorities, Harpa — ténlistar-
og radstefnuhds ehf. is not itself active on the conference market. The company however leases
conference rooms either to one-off conference organisers or to specialised conference businesses.
Furthermore, the Icelandic authorities have noted that that there are no competing conference centres
in Iceland capable of hosting large-scale conferences like Harpa. According to the Icelandic auth-
orities, the conference business positively contributes to other activities in Harpa. If Harpa —
tonlistar- og rddstefnuhis ehf. would not operate the conference business, the costs other activities
would have to carry would be considerably higher. In order to show that the conference aspect of
Harpa is not being subsidised, the Icelandic authorities submitted a pricing analysis from KPMG
where they compared the prices of comparable conference facilities, based on size and capacity.
According to KPMG's analysis, the price for a full day, the price per guest and the price per square
meter are on average much higher for the facilities in Harpa than for comparable facilities offered in
competing conference facilities.

Lastly, the Icelandic authorities maintain that the financial contributions from the State and the City
are fully allocated for payment of outstanding loans and are not used in order to subsidise the
conference hosting aspect.

II. ASSESSMENT
1. The presence of State aid within the meaning of Article 61(1) of the EEA Agreement
Article 61(1) of the EEA Agreement reads as follows:

‘Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States or
through State resources in any form whatsoever which distorts or threatens to distort competition by
favouring certain undertakings or the production of certain goods shall, in so far as it affects trade
between contracting parties, be incompatible with the functioning of this Agreement.

(*) According to the Icelandic authorities, Harpa’s losses mostly stem from high real estate taxes.

(") The key factor in this revenue growth is the expected increase in the conference business.
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In the following chapters the financing of the companies involved in the operation of Harpa Concert
Hall and Conference Centre will be assessed with respect to these criteria.

1.1. State resources

According to Article 61(1) of the EEA Agreement, a measure must be granted by the State or
through State resources in order to constitute State aid.

At the outset, the Authority notes that both local and regional authorities are considered to be
equivalent to the State (1°). Consequently, the state for the purpose of Article 61(1) covers all bodies
of the State administration, from the central government to the City level or the lowest administrative
level as well as public undertakings and bodies. Furthermore, municipal resources are considered to
be State resources within the meaning of Article 61 of the EEA Agreement ('9).

Since the Icelandic State and the City of Reykjavik cover jointly the annual deficit of the companies
involved in the operation of Harpa by annually contributing a certain amount from their budgets,
State resources are involved. Furthermore, the converting of loans into share capital also entails a
transfer of State resources since the State and the City would forgo their entitlement to receive a full
repayment of the outstanding loans. Therefore, the first criterion of Article 61(1) of the EEA
Agreement is fulfilled.

1.2. Undertaking

In order to constitute State aid within the meaning of Article 61 of the EEA Agreement, the measure
must confer an advantage upon an undertaking. Undertakings are entities engaged in an economic
activity, regardless of their legal status and the way in which they are financed (7). Economic
activities are activities consisting of offering goods or services on a market ('8). Conversely, entities
that are not commercially active in the sense that they are not offering goods and services on a given
market do not constitute undertakings.

The Authority is of the opinion that both the construction and operation of an infrastructure
constitute an economic activity in itself (and are thus subject to State aid rules) if that infrastructure
is, or will be used, to provide goods or services on the market (!). In this case, the conference hall
and concert centre is intended for e.g. hosting conferences as well as music, culture and ‘other art
events’ on a commercial basis, i.e. for the provision of services on the market. This view has been
confirmed by the Court of Justice of the European Union in the Leipzig/Halle case (3). Consequently,
in infrastructure cases, aid may be granted at several levels: construction, operation and use of the
facilities (21).

As previously noted, Harpa Concert Hall and Conference Centre hosts concerts by the Icelandic
Symphony Orchestra, the Icelandic Opera, various other art events as well as conferences. In the
view of the Icelandic authorities, only the conference aspect of Harpa's operation constitutes an
economic activity. All other activities should therefore be classified as non-economic. However, the
Authority has certain doubts in this regard.

Some of the activities taking place in Harpa, notably conferences, theatre performances, popular
music concerts etc., can attract significant numbers of customers while they are in competition with
private conference centres, theatres or other music venues. Therefore, the Authority takes the view

(%) See Article 2 of Commission Directive 2006/111/EC on the transparency of financial relations between Member
States and public undertakings (O] L 318, 17.11.2006, p. 17), incorporated at point 1a of Annex XV to the EEA
Agreement.

(%) See the Authority’s Decision No 55/05/COL, Section IL.3, p. 19 with further references, published in O] L 324,

23.11.2006, p. 11 and EEA Supplement No 56, 23.11.2006, p. 1.

(17) Case C-41/90 Hofner and Elser v Macroton [1991] ECR 1-1979, paragraphs 21-23 and Case E-5/07 Private Barnehagers

Landsforbund v EFTA Surveillance Authority [2008] Ct. Rep. 61, paragraph 78.

('$) Case C-222/04 Ministero dell’Economica e delle Finanze v Cassa di Risparmio di Firenze SpA [2006] ECR 1-289, paragraph

108.

(") See the Commission Decision in Case SA.33618 (Sweden) Financing of the Uppsala arena (O] C 152, 30.5.2012,

p. 18), paragraph 19.

(%%) Case C-288/11 P Mitteldeutsche Flughafen and Flughafen Leipzig-Halle v The European Commission, 19 December 2012,

paragraphs 40-43, not yet published.

(?') See the Commission Decision in Case SA.33728 (Denmark) Financing of a new multiarena in Copenhagen (O] C 152,

30.5.2012, p. 6), paragraph 24.
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that the Harpa Concert Hall and Conference Centre and the companies involved in its operation, in
so far as they engage in commercial activities, qualify as an undertaking (*2). The companies involved
in the operation of Harpa must be regarded as vehicles for pursuing the common interest of its
owners, that is to support cultural activities in Iceland.

1.3. Advantage

In order to constitute State aid within the meaning of Article 61 of the EEA Agreement, the measure
must confer an economic advantage on the recipient.

Regarding the financing of the construction of Harpa, State aid can only be excluded if it is in
conformity with the market economy investor principle (MEIP) (2). According to the Icelandic
authorities, the State and the City had initially hoped that a private investor would finance the
realisation of the project. However, due to the financial crisis, it became impossible to carry out
the project without public funding. The direct grant by the State and the City is thus claimed to be
necessary, as without it there were not enough funds to finance the project. The Authority therefore
considers, at this stage, that the public financing of the construction of Harpa would constitute an
economic advantage and thus aid, since the project would admittedly not have been realised in the
absence of public funding and the participation by the State and the City was essential to the Harpa
project as a whole.

It follows from the Authority’s decisional practice that when an entity carries out both commercial
and non-commercial activities, a cost-accounting system that ensures that the commercial activities
are not financed through State resources allocated to the non-profit making activities must be in
place (*%). This principle is also laid down in the Transparency Directive (°). The Directive does not
apply directly to the case at hand. However, the Authority is of the opinion that the principles of
operating economic activities on commercial terms with separate accounts, and a clear establishment
of the cost accounting principles according to which separate accounts are maintained, still apply.

As described in Section 1.3 above, the operations of Harpa are divided into several categories, e.g.
hosting the Icelandic Symphony Orchestra and the Icelandic Opera as well as other art events and
conferences, which can be divided into economic and non-economic activities (i.e. cultural activities).
The Icelandic authorities have however not properly ensured, through either amending the
organisational structure of Harpa or by other administrative action, that there is a clear and consistent
separation of the accounts for the different activities of the concert hall and conference centre. Simply
dividing the losses associated with the operation of the building and common administrative costs
between the different activities of Harpa, both the economic and non-economic, based on estimated
usage and other criteria cannot be seen as a clear separation of accounts under EEA law. This
situation therefore may lead to cross-subsidisation between non-economic and economic activities.

Additionally, an advantage is conferred on the companies involved in the operation of Harpa in the
form of foregone profits when the State and the City do not require a return on their investment in
the concert hall and conference centre, in so far as those companies engage in commercial activities,
such as the hosting of conferences or ‘other art events. Any business owner or investor will normally
require a return on its investment in a commercial undertaking. Such a requirement effectively
represents an expense for the undertaking. If a State- and municipally-owned undertaking is not
required to generate a normal rate of return for its owner this effectively means that the undertaking
benefits from an advantage whenever the owner foregoes that profit (29).

The Authority considers that the announced conversion of loans, in the amount of ISK 904 million,
could also constitute an advantage, should the conversion not be concluded on market terms.
However, since the Authority has not received a detailed description of the loan conversion
agreement it is not in the position to assess whether an advantage is present or not.

(*?) See the Commission Decision in Case N 293/08 (Hungary) Cultural aid for multifunctional community cultural centres,
museums, public libraries (O] C 66, 20.3.2009, p. 22), paragraph 19.

(*}) See the Commission Decision in Case SA.33728 (Denmark) Financing of a new multiarena in Copenhagen (O] C 152,

30.5.2012, p. 6), paragraph 25.

(*#) ESA Decision No 142/03/COL regarding reorganisation and transfer of public funds to the Work Research Institute

(O] C 248, 16.10.2003, p. 6, EEA Supplement No 52, 16.10.2003, p. 3), ESA Decision No 343/09/COL on the
property transactions engaged in by the Municipality of Time concerning property numbers 1/152, 1/301, 1/630,
4/165, 2/70, 2/32 (O L 123, 12.5.2011, p. 72, EEA Supplement No 27, 12.5.2011, p. 1).

(*) Commission Directive 2006/111/EC of 16 November 2006 on the transparency of financial relations between

Member States and public undertakings as well as on financial transparency within certain undertakings (O]
L 318, 17.11.2006, p. 17), incorporated at point la of Annex XV to the EEA Agreement.

(%6) Case C-234/84 Belgium v Commission [1986] ECR 1-2263, paragraph 14.
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(48)  The preliminary assessment of the Authority thus shows that an economic advantage cannot be
excluded at any level (construction, operation and use).

1.4. Selectivity

(49)  In order to constitute State aid within the meaning of Article 6 of the EEA Agreement, the measure
must be selective.

(50)  The Icelandic authorities provide funding to the companies involved in the operation of Harpa. The
funding is used to cover the losses stemming from the different activities within Harpa, including
economic activities such as the hosting of conferences. This system of compensation, under which
cross-subsidisation may occur, is not available to other companies that are active on the conference
market in Iceland or elsewhere.

(51) In light of the above, it is the Authority’s preliminary view that the companies involved in the
operation of Harpa receive a selective economic advantage compared to their competitors on the
market.

1.5. Distortion of competition and effect on trade between contracting parties

(52)  The measure must be liable to distort competition and affect trade between the contracting parties to
the EEA Agreement to be considered State aid within the meaning of Article 61(1) of the EEA
Agreement.

(53)  According to settled case law, the mere fact that a measure strengthens the position of an under-
taking compared with other undertakings competing in intra-EEA trade is considered to be sufficient
in order to conclude that the measure is likely to affect trade between contracting parties and distort
competition between undertakings established in other EEA States (¥). The State resources allocated
to the companies involved in the operation of Harpa, in order to cover their losses, constitute an
advantage that strengthens Harpa's position compared to that of other undertakings competing in the
same market.

(54)  As the market for organising international events is open to competition between venue providers
and event organisers, which generally engage in activities which are subject to trade between EEA
States, the effect on trade can be assumed. In this case, the effect on trade between certain neigh-
bouring EEA States is even more likely due to the nature of the conference industry. Moreover, the
General Court has recently, in its Order concerning the Ahoy complex in the Netherlands, held that
there was no reason to limit the market to the territory of that Member State (29).

(55)  Therefore, in the preliminary view of the Authority, the measure threatens to distort competition and
affect trade within the EEA.

1.6. Conclusion with regard to the presence of State aid

(56)  With reference to the above considerations the Authority cannot, at this stage and based on its
preliminary assessment, exclude that the measure under assessment includes elements of State aid
within the meaning of Article 61(1) of the EEA Agreement. Under the conditions referred to above, it
is thus necessary to consider whether the measure can be found to be compatible with the internal
market.

2. Compatibility assessment

(57)  The Icelandic authorities have not put forward any arguments demonstrating that the State aid
involved in the financing of the companies involved in the operation of Harpa could be considered
as compatible State aid.

(*’) Case E-6/98 The Government of Norway v EFTA Surveillance Authority [1999] Report of the EFTA Court p. 76,

paragraph 59; Case 730/79 Philip Morris v Commission [1980] ECR 2671, paragraph 11.
(%) Case T-90/09 Mojo Concerts BV and Amsterdam Music Dome Exploitatie BV v The European Commission, Order of the
General Court of 26 January 2012, paragraph 45, published in O] C 89, 24.3.2012, p. 36.
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Support measures caught by Article 61(1) of the EEA Agreement are generally incompatible with the
functioning of the EEA Agreement, unless they qualify for a derogation under Article 61(2) or (3) or
Article 59(2) of the EEA Agreement and are necessary, proportional and do not cause undue
distortion of competition.

The derogation in Article 61(2) is not applicable to the aid in question, which is not designed to
achieve any of the aims listed in this provision. Further, the aid under assessment in this case cannot
be considered to qualify as public service compensation within the meaning of Article 59(2) of the
EEA Agreement.

The EEA Agreement does not include a provision corresponding to Article 107(3)(d) of the Treaty on
the Functioning of the European Union. The Authority nevertheless acknowledges that State aid
measures may be approved on cultural grounds on the basis of Article 61(3)(c) of the EEA Agree-
ment (%%).

On the basis of Article 61(3)(c) of the EEA Agreement, aid to promote culture and heritage conser-
vation may be considered compatible with the functioning of the EEA Agreement, where such aid
does not affect trading conditions and competition in the EEA to the extent that is considered to be
contrary to the common interest. The Authority must therefore assess whether granting aid to the
various activities in Harpa can be justified as aid to promote culture on the grounds of Article 61(3)(c)
of the EEA Agreement.

It should be noted that the principles laid down in Article 61(3)(c) of the EEA Agreement have been
applied to cases somewhat similar to the case at stake (*°). The Icelandic authorities have stated that
the primary objective of the measure in question was to promote culture through the construction of
a concert hall that could house both the Icelandic Symphony Orchestra and the Icelandic Opera.
Similar multipurpose cultural centres already exist in most other European cities. Harpa is to be
Iceland’s national concert hall, providing a necessary cultural infrastructure that was missing in
Iceland and it will act as the focal point for the development and advancement of those performance
arts in Iceland. The concert centre will therefore contribute to the development of cultural knowledge
and bring access to cultural educational and recreational values to the public (*!).

In view of the above, the Authority considers that, given its cultural purpose, the construction and
operation of a Symphony and Opera facility would qualify as aid to promote culture within the
meaning of Article 61(3)(c) of the EEA Agreement. However, the Authority has doubts as to whether
aid granted to subsidise conference and other art events, on a commercial basis, can be justified
under Article 61(3)(c) and this aid must therefore be assessed separately.

Concerning necessity, proportionality and whether the measure is likely to distort competition, the
Authority has the following observations. As previously noted the main reason for constructing
Harpa was the apparent need for a suitable concert hall to accommodate both the Icelandic
Symphony Orchestra and the Icelandic Opera. Given the scale of the project it is understandable
that an infrastructure such as Harpa would also be used to house various commercial activities such
as restaurants, coffee shops, stores, conferences and popular concerts. However, in order not to
distort competition, safeguards must be put in place to ensure that there is no cross subsidisation
between the commercial activities and the heavily subsidised cultural activities. This can be achieved
by either tendering out facilities for the commercial activities, thereby ensuring that the economic
operator pays market price for the facilities and does not benefit from cross subsidisation, or by
sufficiently separating the economic activities from the non-commercial activities by establishing a
separate legal entity or a sufficient system of cost allocation and separate accounts that ensures a
reasonable return on investment. The Icelandic authorities have already taken the former approach
with regard to the restaurants, catering services and shops within Harpa. The same approach has
however not been taken with regard to the hosting of conference and ‘other art events’ which are
currently overseen by a company owned by the State and the City, Harpa — ténlistar- og
radstefnuhis ehf,, and run at a considerable negative EBITDA. The Authority therefore cannot see
that the Icelandic authorities have put the necessary safeguards in place to ensure that cross
subsidisation does not occur between the cultural and the purely commercial activities within Harpa.

(*%) See for example paragraph 7 (with further references) of the Authority’s Guidelines on State aid to cinematographic
and other audiovisual work, available at the Authority’s webpage at: http:/[www.eftasurv.int/state-aid/legal-framework/
state-aid-guidelines/

(*%) See Commission Decision in Case N 122/10 (Hungary) State aid to Danube Cultural Palace (O] C 147, 18.5.2011, p. 3)

and Commission Decision in Case N 293/08 (Hungary) Cultural aid for multifunctional community cultural centres,
museums, public libraries (O] C 66, 20.3.2009, p. 22).

(*') See Commission Decision in Case SA.33241 (Cyprus) State support to the Cyprus Cultural Centre (O] C 377,

23.12.2011, p. 11), paragraphs 36-39.
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Consequently, following its preliminary assessment, the Authority has doubts whether the proposed
project could be deemed compatible under Article 61(3)(c) of the EEA Agreement, at this stage at all
three levels of possible aid (construction, operation and use) in accordance with the above.

At this stage, the Authority has not carried out an assessment with respect to other possible
derogations, under which the measure could be found compatible with the functioning of the
EEA Agreement. In this respect, the Icelandic authorities have not brought forward any further
specific arguments.

3. Procedural requirements

Pursuant to Article 1(3) of Part I of Protocol 3, [t]he EFTA Surveillance Authority shall be informed,
in sufficient time to enable it to submit its comments, of any plans to grant or alter aid. [...] The
State concerned shall not put its proposed measures into effect until th[e] procedure has resulted in a
final decision.’

The Icelandic authorities did not notify the aid measures to the Authority. Moreover, the Icelandic
authorities have, by constructing and operating Harpa, put those measures into effect before the
Authority has adopted a final decision. The Authority therefore concludes that the Icelandic
authorities have not respected their obligations pursuant to Article 1(3) of Part I of Protocol 3.
The granting of any aid involved is therefore unlawful.

4. Opening of the formal investigation procedure

Based on the information submitted by the complainant and the Icelandic authorities, the Authority,
after carrying out the preliminarily assessment, is of the opinion that the financing of the companies
involved in the operation of the Harpa Concert Hall and Conference Centre — within the context of
the project as outlined above — might constitute State aid within the meaning of Article 61(1) of the
EEA Agreement. Furthermore, as outlined above, the Authority has doubts as regards the compati-
bility of the potential State aid with the functioning of the EEA Agreement.

Given these doubts and the impact of potential State aid on the investments of private operators it
appears necessary that the Authority opens the formal investigation procedure.

Consequently, and in accordance with Article 4(4) of Part II of Protocol 3, the Authority is obliged to
initiate the formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The
decision to open a formal investigation procedure is without prejudice to the final decision of the
Authority, which may conclude that the measures in question are compatible with the functioning of
the EEA Agreement or that they do not constitute aid.

The opening of the procedure will also enable interested third parties to comment on the questions
raised and on the impact of the Harpa project on relevant markets.

In light of the foregoing considerations, the Authority, acting under the procedure laid down in
Article 1(2) of Part I of Protocol 3, hereby invites the Icelandic authorities to submit their comments
and to provide all documents, information and data needed for the assessment of the compatibility of
the measures within one month from the date of receipt of this Decision.

The Authority must remind the Icelandic authorities that, according to Article 14 of Part II of
Protocol 3, any incompatible aid unlawfully granted already to the beneficiaries will have to be
recovered, unless (exceptionally) this recovery would be contrary to a general principle of EEA law.

Attention is drawn to the fact that the Authority will inform interested parties by publishing this
letter and a meaningful summary of it in the Official Journal of the European Union. It will also inform
interested parties, by publication of a notice in the EEA Supplement to the Official Journal of the
European. All interested parties will be invited to submit their comments within one month of the
date of such publication,

HAS ADOPTED THIS DECISION:

Article 1

The financing and operation of the Harpa Concert Hall and Conference Centre constitutes State aid within
the meaning of Article 61(1) of the EEA Agreement. The Authority has doubts as regards the compatibility
of the State aid with the functioning of the EEA Agreement.
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Article 2

The formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3 is initiated regarding
the aid referred to in Article 1.

Article 3

The Icelandic authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their
comments on the opening of the formal investigation procedure within one month from the notification of
this Decision.

Article 4

The Icelandic authorities are requested to provide, within one month from notification of this Decision, all
documents, information and data needed for assessment of the measures under the State aid rules of the
EEA Agreement.

Article 5
This Decision is addressed to Iceland.
Article 6

Only the English language version of this Decision is authentic.

Done at Brussels, 20 March 2013.
For the EFTA Surveillance Authority

Oda Helen SLETNES Sabine MONAUNI-TOMORDY
President College Member
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Uppmaning enligt artikel 1.2 i del I av protokoll 3 till avtalet mellan Eftastaterna om upprittandet
av en overvakningsmyndighet och en domstol att inkomma med synpunkter pi frigor gillande
potentiellt statligt stod till Nasjonal digital laeringsarena (NDLA)

(2013/C 229/10)

Genom beslut nr 136/13/KOL av den 27 mars 2013, som dterges pa originalspraket pa sidorna efter denna
sammanfattning, har Eftas 6vervakningsmyndighet inlett forfaranden enligt artikel 1.2 i del I av protokoll 3
till avtalet mellan Eftastaterna om upprittandet av en Overvakningsmyndighet och en domstol. De norska
myndigheterna har underrittats genom ett exemplar av beslutet.

Eftas overvakningsmyndighet (nedan kallad vervakningsmyndigheten) uppmanar hirmed Ovriga Eftastater,
EU:s medlemsstater samt ovriga berorda parter att inom en manad frdn den dag da detta tillkinnagivande
offentliggors inkomma med synpunkter pd atgirden i frdga till

Eftas 6vervakningsmyndighet
Registreringsenheten

Rue Belliard/Belliardstraat 35
1040 Bruxelles/Brussel
BELGIQUE/BELGIE

Synpunkterna kommer att meddelas de norska myndigheterna. Den tredje part som inkommer med syn-
punkter kan skriftligen begdra konfidentiell behandling av sin identitet, med angivande av skilen for denna
begdran.

SAMMANFATTNING
Bakgrund

Utbildning 4r i Norge obligatorisk for alla barn och ungdomar mellan 6 och 16 ar och meddelas genom
kostnadsfria offentliga skolor. Ar 2006 beslutade de norska myndigheterna under initiativet Kunnskapsloftet
att alla norska skolor skulle ligga okad vikt pd mojligheterna att lira sig ett visst amne via informations-
och kommunikationsteknik. De norska myndigheterna har mot bakgrund av detta dndrat opplaringsloven
och aldgger fylkeskommunerna att gratis ge eleverna de tryckta och digitala liromedel som behovs.

I maj 2006 anslog den norska regeringen 50 miljoner norska kronor for utveckling och anvindning av
sddana digitala utbildningsresurser. I juni 2006 uppmanade Kunnskapsdepartementet fylkeskommunerna att
gemensamt ansoka om de tillgangliga medlen. I augusti 2006 beslot utbildningscheferna for 18 av de 19
fylkeskommunerna att inleda samarbete och att bilda NDLA som interfylkeskommunalt samarbetsorgan pa
grundval av § 27 i kommuneloven.

De deltagande fylkeskommunerna dskade darefter om medel fran Kunnskapsdepartementet, som beviljade
30,5 miljoner norska kronor till projektet under forutsittning att den ansvariga juridiska personen kommer
att skota fylkenas skyldigheter inom ramen for initiativet, att den juridiska personen inte bedriver ekono-
misk verksamhet och att inkop av digitala liromedel och utvecklingen av tjanster sker i enlighet med
reglerna for offentlig upphandling

Fylkeskommunerna tilldelade darefter 21,1 miljoner norska kronor (2008), 34,7 miljoner norska kronor
(2009), 58,8 miljoner norska kronor (2010) och 57,7 miljoner norska kronor (2011) f6r projektet. Dessa
medel finansierades dels med normala kommunala skolmedel och dels genom det ovannimnda ytterligare
medel som Kunnskapsdepartementet hade gjort tillgiangligt for fylkeskommunerna for detta specifika pro-
jekt.

Beslut och domstolens dom

Den 12 oktober 2011 fattade 6vervakningsmyndigheten beslut nr 311/11/KOL om att atgarden inte utgor
statligt stod i den mening som avses i artikel 61.1 i EES-avtalet (nedan kallat beslutet). Den 9 januari 2012
vickte sokanden talan mot beslutet och genom sin dom av den 11 december 2012 ogiltigforklarade
Eftadomstolen beslutet. (*)

(") Mal E-1/12 Den norske forleggerforening (innu ¢j offentliggjort).
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Bedomning av dtgirden
Forekomst av statligt stod

Efter domen hyste 6vervakningsmyndigheten tvivel om huruvida NDLA bedriver en ekonomisk verksamhet.
Overvakningsmyndigheten begir i synnerhet mer ingdende information om initiativets 6vergdng fran pro-
jektfasen till det formella bildandet av NDLA som ett interfylkeskommunalt samarbetsorgan enligt 27 § i
kommuneloven.

Overvakningsmyndigheten behéver dessutom mer information om i vilken utstrickning dndringen av ritts-
lig status har paverkat beslutsprocessen. Overvakningsmyndigheten méste sirskilt faststilla i vilken omfatt-
ning NDLA kan utvidga rickvidden foér sin verksamhet utan medgivande fran de deltagande kommunerna
eller till och med mot deras vilja, och om den nuvarande situationen skiljer sig frdn den situation som
forelag fore det formella bildandet.

Dessutom kommer overvakningsmyndigheten att mer ingdende undersoka finansieringen av NDLA, bade i
projektfasen och efter det formella ikrafttridande.

Overvakningsmyndigheten méste ocksd nirmare faststélla hur parametrarna for de upphandlingsforfaranden
avgors som NDLA ska anvinda for att kopa in varor och anstilla personal.

Slutligen behover dvervakningsmyndigheten mer information om &tgirdens effekter pd konkurrensen och
handeln.
Stadets forenlighet
Overvakningsmyndigheten kan pa grundval av tillginglig information i detta skede inte dra ndgra slutsatser
om étgirdens forenlighet. Overvakningsmyndigheten begir darfor ytterligare information.

Slutsats

I ljuset av ovanstdende beslot myndigheten att inleda det formella granskningsforfarandet i enlighet med
artikel 1.2 i del I av protokoll 3 till avtalet mellan Eftastaterna om upprittandet av en overvaknings-
myndighet och en domstol. Berérda parter uppmanas att inkomma med synpunkter inom en manad
frin dagen for offentliggorandet av detta tillkdnnagivande i Europeiska unionens officiella tidning.

EFTA SURVEILLANCE AUTHORITY DECISION
No 136/13/COL
of 27 March 2013

opening the formal investigation procedure into potential aid to the Nasjonal digital leeringsarena
(NDLA)

(Norway)

THE EFTA SURVEILLANCE AUTHORITY (THE AUTHORITY’)
HAVING REGARD to:

The Agreement on the European Economic Area (the EEA Agreement’), in particular to Articles 61 to 63
and Protocol 26,

The Agreement between the EFTA States on the Establishment of a Surveillance Authority and a Court of
Justice (‘SCA’), in particular to Article 24,

Protocol 3 to the SCA (‘Protocol 3’), in particular to Article 1 of Part I and Articles 4(4) and 6 of Part I,
Whereas:

I. FACTS
1. Procedure

(1) By letter dated 15 April 2010 Den Norske Forleggerforening, the Norwegian Publishers Association
(NPA’), sent a complaint alleging that illegal State aid has been granted to the Nasjonal digital
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leeringsarena (NDLA'). The letter was received and registered by the Authority on 16 April 2010
(Event No 553723). Following a telephone conference on 15 July 2011 the complainant provided
additional information by email on the same day (Event No 608593).

By letter dated 2 July 2010 (Event No 558201), the Authority requested additional information from
the Norwegian authorities. By letter dated 9 August 2010 (Event No 566179), the Norwegian
authorities requested an extension of the time limit for sending a response. The request for an
extension was granted by the Authority by letter dated 12 August 2010 (Event No 566397). By
letter dated 9 September 2010 (Event No 568942), the Norwegian authorities replied to the
information request. In addition, discussions between the Authority and the Norwegian authorities
regarding the case took place at a meeting in Norway on 13-14 October 2010. Additional
information from the Norwegian authorities was sent to the Authority by letter dated 1 December
2010 (Event No 579405).

The Authority considered that further information was necessary and sent another request for
information by letter dated 4 February 2011 (Event No 574762). The Norwegian authorities
replied to the information request by letter dated 7 March 2011 (Event No 589528). Upon
request the Norwegian authorities provided further clarifications by emails 2 May 2011 (Event No
596402) and 12 August 2011 (Event No 608596).

On 12 October 2011 the Authority adopted Decision No 311/11/COL deciding that the measure did
not constitute State aid within the meaning of Article 61(1) EEA (hereafter: the Decision). On
9 January 2012 the applicant brought an action against the decision and by its judgment dated
11 December 2012 the EFTA Court annulled the decision (hereafter: the Judgment) (2).

2. The complaint

The complainant is the Norwegian Publishers Association, which represents i.a. companies which are
or could be active in the development and distribution of digital learning material. The complaint
concerns the Norwegian government’s and the county municipalities granting of funds as well as the
transfer of a content management system to the NDLA. The NDLA is an entity which has been
founded as an inter-county cooperation body by 18 Norwegian municipalities (*) in order to develop
or purchase digital learning material with a view to publishing the material on the internet free of
charge.

The complainant submits that the NDLA has four main areas of activity: firstly, the NDLA develops
and supplies learning resources for the upper secondary school; secondly, the NDLA procures
learning resources from third party suppliers; thirdly, the NDLA ensures the quality of learning
resources; and fourthly, the NDLA develops and manages the content management system which
operates the website through which the digital learning material is published (these activities are
hereafter also referred to as ‘purchase, development and supply of digital learning materials’).

The complainant submits that the granting of funds to the NDLA for the purchase, development and
supply of digital learning material constitutes illegal State aid to the NDLA. In that regard the
complainant emphasises that — in his view — the NDLA is not an integrated part of the public
administration but rather an undertaking within the meaning of State aid rules. The complainant
recalls that according to established case law an undertaking is an entity which is engaged in
economic activities. The complainant suggests that according to the ECJ case law an economic
activity is an activity, which could, at least in principle, be carried out by a private undertaking in
order to make profits. Then, the complainant argues that any entity, which carries out an activity
which could be carried out to make profits, is engaged in an economic activity. The complainant
further submits that there was a market for digital learning material prior to the activities of the
NDLA and that the NDLA competes at present with private undertakings offering digital learning
resources. The complainant claims that on this basis the development and supply of digital learning
resources constitutes an economic activity. The complainant further suggests that the other activities
of the NDLA are closely linked to the development and supply of digital learning resources and are
therefore also to be considered as economic in nature.

() See footnote 1.

(®) Norway is divided into 19 municipalities, all of which participate in the NDLA project with the exception of the

county municipality of Oslo. Participants are therefore the municipalities of Akershus, Aust-Agder, Buskerud,
Finnmark, Hedmark, Hordaland, Nordland, Nord-Trendelag, More og Romsdal, Oppland, Rogaland, Sogn og
Fordane, Sor-Trendelag, Telemark, Troms, Vest-Agder, Vestfold and @stfold.
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(10)

(1)

(13)

Furthermore, the complainant argues that the funds offered by the Ministry of Education and from
the county municipalities to the NDLA for the purchase of digital learning material from third party
suppliers also constitute State aid. Finally, the complainant submits that the fact that the State also
made its content management system available to the NDLA free of charge — according to the
complainant — also amounts to State aid.

The complainant notes that the measure has not been notified. He continues to argue that
Article 59(2) EEA is not applicable and concludes that — in the absence of a notification — the
Norwegian State has granted State aid contrary to State aid rules.

3. Background
3.1. The educational system in Norway

Education in Norway is mandatory for all children aged from 6 to 16 and is provided through a
system of free public schools. This system is divided into a compulsory elementary school (age 6 to
13), a compulsory lower secondary school (age 13 to 16), and the upper secondary school (age 16 to
19).

In 2006 the Norwegian authorities decided in the course of the Knowledge Promotion Initiative’
(Kunnskapsleftet) that all Norwegian schools were to emphasise certain basic skills in all subjects.
One of these skills is the ability to learn a given subject by using information and communication
technology. This requirement was introduced in the national curricula for pupils in the 10-year
compulsory school (i.e. school for grades 1 to 9) and for pupils in the first year of upper
secondary education (i.e. school for grades 10 to 12) and apprenticeships. Under the Norwegian
Education Act (¥) the county municipalities are responsible for meeting these requirements.
Furthermore, in 2007 the Norwegian authorities amended the Education Act and obliged the
county municipalities to provide the pupils with the necessary printed and digital learning
materials free of charge.

It should be noted that until that time, pupils in Norwegian upper secondary school (grades 10 to
12) had to purchase their learning material themselves based on the choice of learning material
designated by the schools in compliance with the national curricula (°). Under the new Education Act,
county municipalities are obliged to provide all learning material, i.e. digital learning material as well
as physical learning material such as books, to pupils free of charge (%).

Provisions in the revised State budget

The obligation of providing digital and physical learning material for free constitutes a considerable
financial burden for the Norwegian county municipalities. In view of these additional costs, the
Norwegian government decided already in 2006 to provide additional funds. The provision of
these funds is laid down in a revised State budget which was adopted in May 2006:

‘The Government aims to introduce free teaching material for secondary education. At the same time,
it is desirable to encourage the use of digital learning materials in secondary education. As part of the
efforts to bring down the cost for each student through increased access to and use of digital
teaching aids, the Government proposes to allocate NOK 50 million as a commitment to the devel-
opment and use of digital learning resources.

Counties are invited to apply for funding for the development and use of digital learning resources.
Applications from counties may include one, several, or all secondary schools in the county, and may
include one or more subjects. The objective of the grant is to encourage the development and use of
digital learning resources, and to help reduce students’ expenses for teaching aids.

The funds can be used for the provision or for local development of digital learning resources. The
funds shall not be used for the preparation of digital infrastructure for learning. The intention is to
give priority to applications that involve inter-county cooperation.” (7)

(*) Act of 17 July 1998 No 61 relating to Primary and Secondary Education and Training (The Education Act).

(°) As the national curricula set out the objectives for the learning outcome of all classes, the content of the learning
material must respect the objectives of the national curricula.

(%) Sections 3-1 and 4A-3 of the Education Act states that the county municipality is responsible for providing pupils with
the necessary printed and digital teaching material as well as digital equipment free of charge.

(’) Translation made by the Authority.
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(14)

(16)

(17)

Invitation to submit an application

In June 2006 the Ministry of Education submitted an invitation to the county municipalities to
jointly apply for the available funds of NOK 50 million. The letter describes the objectives and the
concept of the initiative as follows:

‘The Ministry of Education has the following objectives for the initiative:
— To increase access to and use of digital learning materials in secondary education.

— To develop secondary schools and school owners’ competence as developers and/or purchasers of
digital learning materials.

— To Increase the volume and diversity of digital teaching materials aimed at secondary schools.

— Over time to reduce students’ expenses for teaching aids.

[...]

The funds can be used to purchase digital learning resources and to locally develop digital learning
resources.’ (%)

Creation of the NDLA

In August 2006 the heads of education of the 19 Norwegian county municipalities met to discuss the
possibility of a joint application for the funds in question based on the requested inter-county
cooperation. While the municipality of Oslo decided not to participate in a cooperative project,
the other 18 municipalities decided to enter into the inter-county cooperation and to set up the
NDLA to manage the process. Each of these municipalities subsequently adopted the following
resolution:

‘The County Council passes a resolution for the following counties, Akershus, Aust-Agder, Buskerud,
Finnmark, Hedmark, Hordaland, Nordland, Nord-Trondelag, More og Romsdal, Oppland, Rogaland,
Sogn og Fjordane, Sor-Trondelag, Telemark, Troms, Vest-College, Vesold and @stfold, to establish an
inter-county cooperation body, the NDLA, with its own Board in accordance with §27 of the Local
Government Act. The purpose of this collaboration is to facilitate the purchase, development,
deployment and organisation of digital learning resources for all subjects in upper secondary
education. The result shall be free digital learning material that facilitates active learning and shar-

ing...” ()
Funds for the county municipalities

Subsequently, an application for the State funds was submitted to the Ministry of Education, which in
April 2007 granted the funds under a number of conditions:

‘The Ministry requests further that the counties jointly identify a responsible legal entity that will take
care of the counties’ responsibility for digital learning resources under this initiative. Such an entity
can be e.g. a corporation, an inter (county) municipal corporation or a host (county) municipality but
it cannot itself engage in economic activity.

[..]

The Ministry expects that the purchase of digital learning materials and development services are
performed in accordance with the regulations for public procurement. The development of digital
learning resources by county employees is to be regarded as an activity for its own account, provided
that the counties do not gain any profits from this activity. The development by people who are not
county employees must be regarded as the purchase of services and should be evaluated based on the
rules and regulations for public procurement in the usual way. (1)

Following the approval of the funds the Ministry of Education transferred over a period of three years
NOK 30,5 million (NOK 17 million in 2007, NOK 9 million in 2008 and NOK 4,5 million in 2009)
to the participating municipalities for the NDLA project.

8) See footnote 7.

(
(°) See footnote 7.
(19 See footnote 7.
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(18)

(19)

(20)

(21)

(22)

(23)

(24)

(26)

Besides, following the amendment of the Education Act in 2007, the county municipalities were
compensated for the obligations to provide (physical and digital) learning material through an
increase in the county municipal grant scheme. This compensation was based on the estimated
costs of providing learning materials in all subjects. The compensation amounted to NOK
287 million in 2007, NOK 211 million in 2008, NOK 347 million in 2009 and NOK 308 million
in 2010.

Funding of NDLA by the municipalities

The participating municipalities decided to use part of these funds for the NDLA project. The county
municipalities allocated NOK 21,1 million (2008), NOK 34,7 million (2009), NOK 58,8 million
(2010) and NOK 57,7 million (2011) to the project.

Legal status

The EFTA Court emphasised that it is apparent from the case file that the NDLA was active as an ad
hoc cooperation before it was formally established as an inter-county cooperation body pursuant
Article 27 of the Norwegian Local Government Act ().

Related projects

There are currently two other projects concerning digital learning in Norway. Firstly, the municipality
of Oslo has applied for a similar grant for its own project (Real Digital). Secondly, the Ministry of
Education itself is working on a similar project (Utdanning).

The municipality of Oslo does not participate in the NDLA project and has submitted an application
for funding for its own project called Real Digital. The Norwegian government accepted the appli-
cation from Oslo and granted NOK 13,5 million to the municipality of Oslo over a period of two
years (NOK 8 million in 2007 and NOK 5,5 million in 2008). It should be noted that the funds
provided to the municipality of Oslo are not subject to the complaint at hand.

The Ministry of Education has decided to provide its own system for access to digital learning
material. In that regard the Ministry can both develop digital learning material and/or acquire such
learning material from third party suppliers. The Ministry acknowledges that there might be areas
where the activities of the Ministry of Education might overlap with the activities of the NDLA. In its
letter stating the conditions of the grant the Ministry of Education reserved itself the right to
reallocate funds originally earmarked for the NDLA to the Ministry’s own project. The relevant
funds provided to the Ministry of Education are not subject to the complaint at hand.

3.2. National legal basis for the measure

The legal basis for the funds paid by the Ministry of Education to the NDLA is the State budget
resolution of the Stortinget in combination with the delegation of competence to the Ministry of
Education to approve applications for grants. The legal basis for the grants from the county munici-
palities to the NDLA is budget resolution of the participating county municipalities.

3.3. Recipient

The NDLA is organised as an inter-county cooperation body under Article 27 of the Local
Government Act. This provision stipulates that municipalities or county municipalities may join
forces to solve mutual tasks. The cooperation should take place through a board appointed by the
relevant municipal or county municipal boards. The board may be empowered to adopt decisions
concerning the operation and organisation of the inter municipal cooperation. Moreover, the
provision stipulates that the articles of association of such cooperation shall determine the
appointment and representation in the board, the area of activities, whether the participating munici-
palities shall make financial contributions, whether the board may enter into loan agreements or in
other ways make the participating municipalities liable for financial obligations and, finally, how such
cooperation shall be abolished.

Participation in such cooperation is only open for municipalities and county municipalities. Neither
the State nor other State entities or private parties can participate. The cooperation must be sincere in
the sense that the law prohibits that the competence to govern the cooperation is delegated to one
municipality. This is so since municipal tasks and obligations shall remain the responsibility of each
municipality (12).

(") Case E-1/12 Den norske Forleggerforening, para. 117 (not yet published).

(7)) NOU 1996:5 pkt. 8.1.2.
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3.4. Amount

(27)  As indicated above, so far the county municipalities have transferred NOK 21,1 million in 2008,
NOK 34,7 million in 2009 and NOK 61,6 million in 2010 to the NDLA project. In 2010 the county
municipalities allocated NOK 58,8 million to the project and in 2011 this amount was NOK
56,9 million.

3.5. Duration

(28)  The NDLA project is not subject to a limited duration.

4. The Decision

(29)  On 12 October 2011 the Authority adopted Decision No 311/11/COL holding that the measure did
not constitute State aid within the meaning of Article 61(1) EEA. The Authority found that the
NDLA was not to be considered as an undertaking because it did not carry out an economic activity.

(30) In that regard the Authority, firstly, noted that, according to established case law and decision
practice, in setting up and maintaining the national education system the State fulfils its duties
towards its own population in the social, cultural and educational fields ('*). The Authority
observed that the purchase, development and supply of learning material is inextricably linked to
the provision of teaching content and is thus an inherent part of the actual teaching itself. In that
regard it noted that the learning material forms both the basis and the framework for teaching and
that the development of learning material is closely linked to the curriculum which is also established
by the public authorities.

(31)  Secondly, the Authority pointed out that, for a service to be considered as non-economic, it must be
provided based on the principle of national solidarity, which means that the activity must be funded
by the public purse and not through remuneration. In other words, there should be no connection
between the actual costs of the service provided and the fee paid by those benefiting from the
activity ('4). In that regard the Authority concluded that this requirement was fulfilled because the
NDLA is entirely funded by the State and distributes the developed or purchased learning material
free of any charge.

(32)  Thirdly, the Authority noted that in cases in which the activity in question is carried out by entities
other than the State itself, the recipient of the funds (public or private) must be subject to the control
of the State to the extent that the recipient merely applies the law and cannot influence the statutory
conditions of the service (i.e. the amount of the contributions, the use of assets and the fixing of the
level of benefits) (*°). In that regard the Authority noted that the participating municipalities have
established the NDLA as an inter-county cooperation body in accordance with Article 27 of the local
government act, referred to above. In view of the above, the Authority concluded in its Decision that
the NDLA did not carry out an economic activity. Consequently, the NDLA did not act as an
undertaking and the funds which the county municipalities transferred to it did not constitute
State aid.

5. Judgment in Case E-1/12

(33)  On 11 December 2012 the EFTA Court annulled Decision No 311/11/COL. The EFTA Court
concluded that the Authority did not carry out a sufficient examination into several issues and
should have opened the formal investigation procedure.

(34)  Firstly, the EFTA Court noted that the NDLA was active as an ad hoc cooperation before it was
formally established as an inter-county cooperation body pursuant to Article 27 of the Norwegian
Local Government Act. According to the EFTA Court it remains unclear how this change in the legal
and organisational status may have changed the decision-making process and the source of fund-

ing (*°).

(%) Case 263/86 Humbel [1988] ECR 5383, para. 18; Case E-05/7 Private Barnehagers Landsforbund [2008] EFTA Ct. Rep.

64, para. 82; Commission decision No 118/2000 France — Aide aux clubs sportifs professionels, O] C 333, 28.11.2001,
p. 6.

(") Joined Cases C-264/01, C-306/01 and C-355/01 AOK Bundesverband and Others [2004] ECR 1-2493, para. 47; Case
C-160/91 Poucet [1993] ECR 1-637, paras. 11 and 12.

(**) Case C-160/91 Poucet [1993] ECR 1-637, para. 15 and 18; Joined Cases C-264/01, C-306/01 and C-355/01 AOK
Bundesverband and Others [2004] ECR 1-2493, paras. 46-57; Case C-218/00 Cisal die Battistello Venanzi [2002] ECR
1-691, para. 31-46. These cases concern health and social insurances. However, the fact that the Commission
explicitly refers to these cases in the context of professional services indicates that the assessment can be
generally applied (see Commission Communication ‘Report on Competition in Professional Services’ of 9.2.2004
(COM(2004) 83 final, Fn. 22).

(%) See footnote 11.
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(35)

(36)

(37)
(38)

(39)

(41)

(42)

18

20

(')
(')
(*)
(%)
()
(*?)
*)
*9

24

Secondly, the EFTA Court stated that it remains unclear whether the legislation imposes the
obligation to provide the services free of charge on the counties or on the NDLA (7). According
to the EFTA Court this circumstance raises serious difficulties with regard to the application of the
principle of solidarity.

Thirdly, the EFTA Court stated that there are aspects related to the autonomy of the NDLA which
remain unclear. First, the EFTA Court noted that it is unclear, how the decisions to expand the
NDLA’s activities were taken and by whom (!). Furthermore, the EFTA Court pointed out that
Article 8 of the Articles of Association of the NDLA states that ‘the board (of the NDLA) has the
competence to impose financial obligations on the participants ('%).” Moreover, it follows from the
judgment that the annulled decision lacked information as regards the autonomy of the the NDLA to
set the parameters for the public procurement procedure through which it purchases goods on the
market and hires staff (29).

I[I. ASSESSMENT
1. The presence of State aid

According to Article 61(1) EEA ‘[s]ave as otherwise provided in this Agreement, any aid granted by
EC Member States, EFTA States or through State resources in any form whatsoever which distorts or
threatens to distort competition by favouring certain undertakings or the production of certain goods
shall, in so far as it affects trade between Contracting Parties, be incompatible with the functioning of
this Agreement.

1.1. State resources

A measure is financed by the State or through State resources, if it results in a burden on the budget of a
public authority or on a public or private undertaking provided that the measure is imputable to the
State (3!). In the case at hand the financing of the project results in a burden on the budget of the
counties and of the Ministry of Education and Research. Consequently, the measure is financed by the
State within the meaning of Article 61(1) of the EEA.

1.2. Advantage to an undertaking

As mentioned above, the Authority concluded in its previous decision that the county municipalities’
provision of free, and in this case digital learning material for pupils in the national elementary and
secondary school system to be a part of the State’s fulfilment of its duty in the educational field and
hence a non-economic activity provided under the principle of solidarity as such material is fully

funded by the State.

However, in its judgment the EFTA Court addressed several aspects relating not to the nature of the
activity as such but rather to organisational aspects of the NDLA, its financing and autonomy, which
should have led the Authority to open a formal investigation procedure.

The legal status of the NDLA

The EFTA Court noted that the Articles of Association of the NDLA foresaw that the formalised
cooperation would enter into force on 1 July 2009 (23). At the same time, the EFTA Court noted that
the county municipalities resolutions of August 2006 foresaw that the inter-county cooperation
would enter into force on 1 January 2010 (*3). In view of the above and taking into account that
the NDLA was already active as an ad hoc cooperation before it was formally established, the EFTA
Court found that the Authority should have investigated the effects of the organisational changes and
legal status of the NDLA may have affected its decision making process and the sources of its funding
and how it may have changed over time (24).

The Authority’s Decision described the project phase of the NDLA; the Authority thus acknowledges
that the information in the case file does indeed suggest that the NDLA entered into force on 1 July
2009 and thus six months earlier than originally foreseen in the resolutions which the county-
municipalities had adopted several years earlier.

17) Case E-1/12 Den norske Forleggerforening, para. 123 (not yet published).

Case E-1/12 Den norske Forleggerforening, para. 127 (not yet published).

19) Case E-1/12 Den norske Forleggerforening, paras. 128-130 (not yet published).

Case E-1/12 Den norske Forleggerforening, para. 131 (not yet published).

Case C-482[99 France v Commission (Stardust) [2002] ECR 1-4397, para. 52.

22) Case E-1/12 Den norske Forleggerforening, para. 115 (not yet published).

) The EFTA Court refers to the submission from Norway dated 9 September 2010, p. 3.
See footnote 11.
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(43)  The complainant has not alleged that the NDLA in its project phase, i.e. before its entry into force as
a inter municipal cooperation under Article 27 of the local government act, did engage in any other
activities than what it has done after its formal establishment Nevertheless, the EFTA Court points out
that the lack of information about how the county municipalities organised their cooperation to
comply with their obligations to provide learning material in the NDLA project phase may have an
impact on the classification of the activities as non-economic. For that reason the Court emphasised
that the Authority should have carried out an investigation on the effects of the change in legal status
on the decision making process in the NDLA (*°).

(44) In that regard it is the Authority's understanding that prior to the formal establishment the project
was managed by the ‘forum for the county municipalities Heads of Education’ (hereafter: FFU) (29),
which appointed board members to carry out delegated tasks in the project phase.

(45)  After the NDLA had been formally established and according to §7(2) of the Articles of Association
the forum of the counties’ Heads of Education became the Supervisory Board which remains
responsible for the overall management. The forum of the counties’ Heads of Education appoints
the Management Board management board. According to §7(1) of the Articles of Association the
Management Board is composed of five members with one member of the FFU and at least one
representative of the training regions (i.e. Northern Region, South Western Region and Eastern
Region. According to §8 of the Articles of Association, the task of the Management Board is to
ensure that the NDLA is able to perform its duties under §2 of the Articles of Association, namely to
ensure that (1) that digital educational materials are available to users free of charge, (2) that
secondary school is characterised by collaboration and sharing (3) that students and teacher
actively participate in teaching and learning, (4) that academic institutions and networks across the
country are a driving force in the development of excellent digital learning material and (5) that the
market provides content and services for students and teachers needs. Furthermore, the Management
Board has the authority to incur financial obligations on the participants in that regard. However,
§7(2) of the Articles of Association explicitly states that the Management Board only exercises its
authority on the basis of delegation decisions of the Supervisory Board and that the Supervisory
Board may instruct the Management Board and overrule its decisions.

(46) The Authority requests the Norwegian government and any interested third parties to explain
whether they consider the NDLA to be an undertaking within the meaning of Article 61(1) EEA.
In particular they are asked to explain in more detail how the counties cooperated in the NDLA
project phase and, in particular, to clarify at what time the NDLA entered into force and whether this
entry into force of the municipal cooperation affected the decision making process and the sources of
the NDLA’s funding. Moreover, the Norwegian authorities are invited to elaborate on the nature,
practice and use of inter municipal cooperation under Article 27 of the local government act,
including whether such cooperation is considered separate legal entities or not under Norwegian law.

(47)  The Authority moreover requests the Norwegian authorities to explain to what extent the change in
legal status effected the decision making process, in particular, to what extent the NDLA can expand
the scope of its activities without the consent of the participating municipalities or even against their
will, and if the present situation differs from the situation prior to the formal establishment of the
NDLA on 1 July 2009 (¥). The Authority also invites the Norwegian authorities to explain in more
detail the funding of the NDLA, both in its project phase and after the formal entry into force up to
and including 2012 (%9).

The principle of solidarity and the autonomy of the NDLA

(48)  The EFTA Court also found that it was unclear from the Decision whether the obligation to provide
digital learning material free of charge falls upon the county municipalities or upon the NDLA (*9).
The EFTA Court noted that in the annulled Decision, the Authority ‘refers to the Norwegian legis-
lation and states that it obliged the counties to provide the pupils with the necessary printed and
digital learning materials free of charge’ (emphasis added) (*°). The EFTA Court further noted that in
the assessment on the autonomy of the NDLA, the annulled decision states that the NDLA cannot
decide on charging fees to the end consumer ‘... since the legal framework obliges the NDLA to

provide its services free of charge’ (emphasis added) (*!). The judgment also refers to that the

25) See footnote 11.

(*)

(%) The Norwegian wording is: ‘Forum for fylkesutdanningssjefer’.

(?7) See footnote 11.

(%) See footnote 11.

(%%) Case E-1/12 Den norske Forleggerforening, paras. 121-123 (not yet published).

(%) The EFTA Court seems to refer to para. 12 and footnote 4 of the annulled decision according to which ‘Section
3-1 and 4A-3 of the Education Act states that the county municipality is responsible for providing pupils with the
necessary printed and digital teaching material as well as digital equipment free of charge.’

(*') The EFTA Court refers to para. 45 of the annulled decision in para. 121 of the Judgment.
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Authority at the oral hearing explained that it is the counties which bear the statutory obligation to
offer this service free of charge and that they had decided to offer this service jointly through the
NDLA (32).

(49) In the view of that the EFTA Court considered the above mentioned statements in the decision to
represent an implicit contradiction (as it was not clear who was the client of the NDLA), the
Authority notes that the notion of ‘legal framework’ is wider than that of flegislation’. The
reference to the legal framework encompasses not only the statutory obligation in national law
(such as the Education Act), but also resolutions (such as the resolutions passed by the county
municipalities in August 2006), as well as administrative acts (such as the April 2007 award of
funding by the Ministry of Education) and the Articles of Association of the NDLA. The Authority
does therefore not consider the above mentioned statements to contain any implicit contradiction.

(50) However, based on the EFTA Court’s judgment the Authority invites the Norwegian authorities to
explain in more details how the obligation to provide free learning material has been imposed on the
county municipalities in the Public Education Act, and how the county municipalities involved in the
NDLA have fulfilled this obligation through the NDLA cooperation as set out in the Articles of
Association.

(51)  Finally, the Court found that the decision did not contain sufficient information on the possibility of
the NDLA to set the parameters for the public procurement procedures through which it purchases
goods and hires staff (33).

(52) The Authority therefore invites the Norwegian authorities to provide more detail on how the
parameters for the public procurement procedures through which the NDLA purchases goods and
hires staff are set.

(53)  Consequently the Authority expresses doubts as to whether the NDLA, wholly or partly, before or
after its formal entry into force, may be considered as an undertaking under the EEA State aid rules.

1.3. Selectivity

(54) It is established case law that a measure is selective if it derogates from the common regime
inasmuch as it differentiates between economic operators who are otherwise in the same legal and
factual situation (*#). In that regard the Authority notes that if the NDLA were to be considered as an
undertaking, the funding of it would be selective since other operators would not benefit from a
similar funding.

1.4. Effect on competition and trade

(55) It is established case law that a measure distorts or threatens to distort competition in a way that
affects trade between Contracting Parties if it strengthens the position of the recipient compared with
other companies (*) and if the recipient is active in a sector, in which trade between Contracting
Parties takes place (*). In that regard the Norwegian authorities noted that the relevant geographic
market for provision of learning materials made to fit the national Norwegian curricula should to a
great extent be limited to Norway, so that the effects on cross-border trade are not significant. The
Authority cannot at this stage and based on the information at hand conclude on the effects of the
measure on competition and trade. The Authority therefore invites Norway to provide further
information in that regard.

2. Compatibility

(56)  The Norwegian authorities submitted that if one were to view the funding of the NDLA as State aid,
then it would qualify as a compensation for a service of general economic interest under Article 59(2)
EEA. However, based on the information at hand the Authority cannot at this stage conclude on the
compatibility of the measure. The Authority therefore invites Norway to provide further information
in that regard.

(*») See footnote 17.

(*?) See footnote 20.

(*%) Case C-143/99 Adria-Wien Pipeline [2001] ECR 1-8365, para. 41; Cases C-106/09 P and C-107/09 P Commission and
Spain v Gibraltar and UK (Gibraltar corporate tax) [2011] not yet published, para. 36.

(*%) Case 730/79 Philip Morris Holland BV v Commission, [2005] ECR, 2671, para. 11.

(*%) Case 102/87, France v Commission (SEB), [1988], 4067, Case C-310/99, Italian Republic v Commission, [2002] EC R
[-289, para. 85, Case C-280/00, Altmark Trans GmbH and Regierungsprasidium Magdeburg v Nahverkehrsgesellschaft
Altmark GmbH (Altmark), [2003] ECR, [-7747, para. 77; Case T-55/99, Confederacion Espanola de Tranporte de
Mercancias (CETM) v Commission, [2000] ECR II-3207, para. 86.
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(57)

(58)

(59)

(60)

(61)

(62)

(63)

(64)

3. Conclusion

Based on the information submitted by the complainant and by the Norwegian authorities, and
taking into account the judgment of the EFTA Court, the Authority has doubts as to whether the
grants to the NDLA constitute State aid within the meaning of Article 61(1) EEA. Furthermore, the
Authority has doubts regarding the compatibility of the measure with the functioning of the EEA
Agreement.

Given these doubts and the impact of potential State aid on the investments of private operators it
appears necessary that the Authority opens the formal investigation procedure. Consequently, and in
accordance with Article 4(4) of Part II of Protocol 3, the Authority is obliged to initiate the formal
investigation procedure provided for in Article 1(2) of Part I of Protocol 3.

The decision to open a formal investigation procedure is without prejudice to the final decision of the
Authority, which may conclude that the measures in question are compatible with the functioning of
the EEA Agreement or that they do not constitute State aid.

The opening of the procedure will also enable interested third parties to comment on the questions
raised and on the impact of the measure on the relevant markets.

In light of the foregoing considerations, the Authority, acting under the procedure laid down in
Article 1(2) of Part I of Protocol 3, hereby invites the Norwegian authorities to submit their
comments and to provide all documents, information and data needed for the assessment of the
compatibility of the measures within one month from the date of receipt of this Decision.

Further, the Authority invites the Norwegian authorities to forward a copy of this Decision to the
potential recipients of the aid immediately.

The Authority would like to remind the Norwegian authorities that, according to Article 14 of Part II
of Protocol 3, any incompatible aid unlawfully put at the disposal of the beneficiaries will have to be
recovered, unless this recovery would be contrary to a general principle of EEA law. Moreover,
according to Article 15 Part II of Protocol 3, the powers of the Authority to order the recovery
of aid are subject to a limitation period of 10 years. This period begins on the day on which the
unlawful aid is awarded. Any action taken by the Authority with regard to this unlawful aid shall
interrupt the limitation period.

Attention is drawn to the fact that the Authority will inform interested parties by publishing this
letter and a meaningful summary of it in the EEA Supplement of the Official Journal of the European
Union. It will also inform interested parties, by publication of a notice in the EEA Supplement to the
Official Journal of the European. All interested parties will be invited to submit their comments
within one month of the date of such publication,

HAS ADOPTED THIS DECISION:

Article 1

The formal investigation procedure, provided for in Article 1(2) of part I of Protocol 3 is initiated regarding
the potential State aid to the NDLA.

Article 2

The Norwegian authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their
comments on the opening of the formal investigation procedure within one month of the notification of
this Decision.

Article 3

The Norwegian authorities are requested to provide within one month from notification of this Decision, all
documents, information and data needed for assessment of the nature and compatibility of the aid measure.

Article 4

This Decision is addressed to the Kingdom of Norway.
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Atticle 5
Only the English version of this Decision is authentic.
Done at Brussels, 27 March 2013.
For the EFTA Surveillance Authority

Oda Helen SLETNES Sabine MONAUNI-TOMORDY
President College Member
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A%

(Yttranden)

OVRIGA AKTER

EUROPEISKA KOMMISSIONEN

Offentliggorande av en ansokan i enlighet med artikel 50.2 a i Europaparlamentets och ridets
férordning (EU) nr 1151/2012 om kvalitetsordningar f6r jordbruksprodukter och livsmedel

(2013/C 229/11)

Genom detta offentliggorande tillgodoses den rdtt att gora invdndningar som faststlls i artikel 51 i
Europaparlamentets och rddets férordning (EU) nr 1151/2012 ().
SAMMANFATTANDE DOKUMENT
RADETS FORORDNING (EG) nr 510/2006

om skydd av geografiska beteckningar och ursprungsbeteckningar fér jordbruksprodukter och
livsmedel (2)

”ANTEP BAKLAVASI”/"GAZIANTEP BAKLAVASI”
EG-nr: TR-PGI-0005-0781-10.07.2009
SGB (X ) SUB ()

1. Beteckning

"Antep Baklavasi”["Gaziantep Baklavast”

2. Medlemsstat eller tredjeland

Turkiet

3. Beskrivning av jordbruksprodukten eller livsmedlet
3.1 Produkttyp

Klass 2.4. Brod, konditorivaror, konfekt, skorpor och andra bagerivaror

3.2 Beskrivning av den produkt for vilken beteckningen i (1) dr tillimplig
”Antep Baklavasi”[”Gaziantep Baklavasi” ar ett sott bakverk som tillverkas av lager av filodeg som fylls

med mannagrynskrim och Antep-pistasch och sotas med sockerlag.

Beroende pé& handelstypen (torr eller firsk) ska den genomsnittliga andelen for rdvarorna vara foljande
(med en tolerans pd = 3 %):

Normal (férsk) Torr
Deg 25 % 30 %
Antep-pistasch (Antep fistig) 10-11 % 10-11 %

() EUT L 343, 14.12.2012, s. 1.

(%) Ersatt av forordning (EU) nr 1151/2012.
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3.3

3.4

3.5

3.6

Normal (firsk) Torr
Mannagrynskram 12-13 % —
Rent smor 15-20 % 20-25%
Sockerlag 35-36 % 35-36 %

Skillnaden mellan torr och firsk “baklava” dr att den forstnimnda inte innehéller mannagrynskrim.
Egenskaper hos "Antep Baklavasi’/"Gaziantep Baklavast™
Arom: kommer fran Antep-pistasch (Antep fisti1) och rent smor.

Firg: ytan pa "Antep Baklavasi’/"Gaziantep Baklavasi” dr guldgul och den undre delen 4r morkt gron av
Antep-pistasch (Antep fistigi).

Konsistens: Deglagren gor den ovre delen halvspréd. Den undre delen ar drankt i sockerlag.

Form: Produkten bor skiras i bitar fore graddningen. Bitarna kan ha olika former men har vanligtvis

formen av jamna, korta rektanglar, spolar (diamanter), amuletter (trianglar) eller kvadrater. De kan

ocksd ha morotsform (ldnga trianguldra skivor frén mitten till kanterna av en cirkelrund form).

Ravaror (endast for bearbetade produkter)

Ingredienser i "Antep Baklavasi”/”Gaziantep Baklavasi™

— Antep-pistasch (Antep fistif1): Antep-pistasch dr en obligatorisk ingrediens i "Antep Bakla-
vast”["Gaziantep Baklavasi”. Antep-pistasch vixer naturligt i provinsen Gaziantep och ar en regi-
strerad jordbruksprodukt i Turkiet. Den dr morkt gron med kraftig arom. Enligt produktspecifika-
tionerna finns det fem olika typer, och pistaschmandeln ar lang, oval eller cirkelformad och har

morkt gron firg. Den har en proteinhalt pd 21,77-23,77 % och en fetthalt pd 56,27-59,89 %.
Antep-pistaschen kan vara grovt eller fint hackad.

— Rent smor: 99,9 % rent smor framstillt av mjolk och fritt frdn salt och andra tillsatser.

— Mannagrynskrim (anvdnds endast for den “normala” (firska) produkten): mjolk kokas till
105-108 °C och mannagryn tillsitts (100 g mannagryn till 1 kg mjolk). Blandningen virms till
100 °C tills den tjocknar och far darefter svalna.

— Mjol: framstillt av durumvete.

— Stirkelse: vetestirkelse.

— Sockerlag: Framstilld av socker eller s6tningsmedel (for diabetiker). Omkring 350-360 g sockerlag
anvinds till 1 kg baklavadeg. Honung far inte anvindas.

— Agg: tre 4gg till 1kg mjol (for degberedning).
— Salt: 10 g bergssalt till 1 kg mjol (fér degberedning).

Foder (endast for produkter av animaliskt ursprung)

Sarskilda steg i produktionsprocessen som mdste dga rum i det avgrinsade geografiska omrddet

Beredning av degen, tillverkning av baklavan och graddning.

Sirskilda regler for skivning, rivning, forpackning etc.

"Antep Baklavasi’/"Gaziantep Baklavasi” kan siljas per vikt eller portionsvis i trag eller férpackningar.
Om den forpackas far kartongaskar anvandas men de ska vara fodrade med aluminiumfolie eller ett
liknande vattentitt material. En lapp med serveringsforslaget "Isitarak servis yapiuz” ("virm fore
servering”) far liggas i asken.
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3.7 Sarskilda regler for mdrkning

Om "Antep Baklavasi’/"Gaziantep Baklavasi” siljs torr ska beteckningen kuru ("torr”) finnas pa forpack-
ningen.

Etiketter med beteckningarna "SGB” och "Antep Baklavasi” eller "Gaziantep Baklavasi” ska fastas pa den
synliga sidan av forpackningen, tillsammans med féljande logotyp:

TESCILLI COGRAFI ISARET

‘L P.G.L
‘-ﬁ-—?

4. Kort beskrivning av det geografiska omradet

Produktionsomrddet innefattar hela provinsen Gaziantep i sydostra Anatolien. Provinsen grinsar till
Syrien i soder, Birecik och Halfeti i oster, Adiyaman i nordost, Kahramanmaras i norr, Osmaniye i
vaster och Hatay i sydvist.

5. Samband med det geografiska omradet
5.1 Specifika uppgifter om det geografiska omradet

Provinsen Gaziantep ar centrum for pistaschodlingen i Turkiet. Pistascher kallas i Turkiet antep fistigi
("Antep-pistasch”) — staden Gaziantep har namligen gett sitt namn &t det turkiska ordet for “pistasch”.

Produkter framstillda av Antep-pistasch har tillverkats och konsumerats i Gaziantep i drhundraden.
Hantverkarnas erfarenhet:

Det krivs omfattande kompetens for att bereda baklavadegen, kavla ut den tunt, stro stirkelse mellan
lagren, placera lagren pé platen, breda ut krimen och Antep-pistaschen, dela baklavan i lika stora bitar,
pensla den med rent smor, gradda och tillsitta sockerlag. "Antep Baklavasi”/"Gaziantep Baklavasi” bor
beredas och griaddas av hantverkare som skaffat denna kompetens i Gaziantepomradet.

5.2 Specifika uppgifter om produkten

"Antep Baklavasi”["Gaziantep Baklavasi” kan skiljas frdn annan baklava pd den klara guldgula firgen,
konsistensen, strukturen och den morkt grona undre delen. Den storsta skillnaden ligger dock i smaken
och aromen av Antep-pistasch och rent smor.

Tillverkning av "Antep Baklavast”|’Gaziantep Baklavasi” kriaver omfattande kompetens.

Anseendet for "Antep Baklavasi’/”Gaziantep Baklavasi” har sin grund i kombinationen av de ménga
ingredienserna och den manuella bakmetod som tillimpas av erfarna hantverkare. Innan baklavan its
dominerar doften av rent smor. En korrekt tillverkad Baklava smilter omedelbart i munnen. Dessa ar
de viktigaste specifika egenskaperna hos "Antep Baklavasi”|”Gaziantep Baklavasi”.

5.3 Orsakssamband mellan det geografiska omrddet och produktens kvalitet eller egenskaper (for SUB) eller en viss
kvalitet, ett visst anseende eller en viss annan egenskap som kan hénforas till produkten (for SGB)

"Antep Baklavasi”[”Gaziantep Baklavas” frdn Gaziantep har vdrderats hogt sedan 1800-talet for den
sirpraglade produktionsmetoden, ingrediensernas sirskilda egenskaper och den manuella bakmetod
som tillimpas av erfarna hantverkare. Flera beromda familjer har av tradition tillverkat "Antep Bakla-
vast”["Gaziantep Baklavasi” genom ett antal generationer sedan 1870-talet.
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Den viktigaste rdvaran dr Antep-pistasch (Antep fistig1), en registrerad jordbruksprodukt i Turkiet. Dess
kraftiga smak och arom bevaras i slutprodukten och ger den undre delen av "Antep Bakla-
vast”["Gaziantep Baklavasi” dess morkt grona firg.

"Antep Baklavasi”/"Gaziantep Baklavasi” nimns i bocker om Gaziantep och turkisk kokkonst, liksom i
kultur- och turistministeriets broschyrer om Gaziantep.

[ Gaziantep Folklorundan Notlar (Anteckningar om folklore i Gaziantep), en bok som skrevs 1959 av
forskaren Cemil Cahit Giizelbey frin Gaziantep, sigs (s. 86) att "pistasch anvinds av baklavatillverkare”.
I boken berittas ocksd (s. 87) om en resa till Gaziantep som gjordes av den turkiska hilsoministern.
Vid middagen, efter att ha serverats pistaschsoppa, pistaschris, pistaschbaklava och slutligen pistasch-
glass skdmtar han: “skulle jag kunna fa ett glas vatten utan pistasch?”

[ 2001 ars utgdva av reseguiden Frommer's Turkey (Lynn A. Levine, John Wiley & Sons 2001) sdgs att
"Gaziantep framst dr kant for sin fantastiska baklava. I staden finns 6ver 500 baklavabagerier, sd en
‘baklavarunda’ dr ett maste, sarskilt under pistaschskorden i september.”

I Cooking the Turkish Way (Kari Cornell, 2004) sigs ocksd (s. 14) att "staden Gaziantep i 6stra Anatolien
ar kidnd for sin pistasch och sin sirapssota baklava”.

Hinvisning till offentliggérandet av specifikationen

(artikel 5.7 i férordning (EG) nr 510/2006 (%)

Den turkiska regeringen inledde det nationella invindningsforfarandet med offentliggorandet av forslaget om
erkinnande av "Antep Baklavasi’/”Gaziantep Baklavasi” som en skyddad geografisk beteckning i Turkiets
officiella tidning nr 26505 av den 27 april 2007.

Produktspecifikationen i sin helhet finns pa det turkiska patentinstitutets webbplats:

http:/www.turkpatent.gov.tr/portal/default_en.jsp?sayfa=172 (klicka pd "Antep Baklavast”[’Gaziantep Bakla-
vast’).

(%) Se fotnot 2.


http://www.turkpatent.gov.tr/portal/default_en.jsp?sayfa=172










Via EUR-Lex (http://new.eur-lex.europa.eu) har du kostnadsfritt direkt tillgang till Europeiska
unionens lagstiftning. P4 webbplatsen kan du soka i Europeiska unionens officiella tidning samt
i férdrag, lagstiftning, rattspraxis och férberedande rattsakter.

Mer information om Europeiska unionen finns pa http://europa.eu
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