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Stodordning for modernisering av fiskefartyg

Uppmaning att inkomma med synpunkter enligt artikel 88.2 i EG-férdraget

(Text av betydelse for EES)

(2006/C 293/05)

Genom den skrivelse, daterad den 13 september 2006, som dterges pa det giltiga spraket pa de sidor som
foljer pd denna sammanfattning, underrittade kommissionen Forenade kungariket Storbritannien och
Nordirland om sitt beslut att inleda det forfarande som anges i artikel 88.2 i EG-fordraget avseende ovan-
namnda stod.

Berorda parter kan inom en ménad fran dagen for offentliggérandet av denna sammanfattning och den
dirpa foljande skrivelsen inkomma med sina synpunkter. Synpunkterna skall sindas till foljande adress:

Europeiska kommissionen
Generaldirektoratet for fiske
DG FISH.D.3, Rittsliga fragor
B-1049 Bryssel

(Fax: (32-2) 295 19 42)

Synpunkterna kommer att meddelas Forenade kungariket Storbritannien och Nordirland. Den tredje part
som inkommer med synpunkter kan skriftligen begira konfidentiell behandling av sin identitet, med angi-

vande av skilen for begaran.

SAMMANFATTNING

[ juni 2004 underrittades kommissionen om stod till fiskerisek-
torn som beviljats av Shetland Islands Council, den offentliga
myndigheten pd Shetlandsoarna i Forenade kungariket. Det
kunde eventuellt rora sig om olagligt statligt stod.

Enligt stodordningen, "Fishing Vessel Modernisation Scheme”,
beviljades stod till modernisering av fiskefartyg som innebar en
betydande forbittring, t.ex. bittre forvaring av fingsten, byte av
motor och forbattringar av arbetsforhéllandena eller besitt-
ningens sdkerhet. Stodet kunde motsvara upp till 10 % av den
totala kostnaden for moderniseringsprojektet, dock hogst
40 000 brittiska pund per fartyg. Moderniseringsprojekt till en
kostnad av 6ver 50 % av kostnaden for ett nytt fartyg var inte
stodberdttigade och inte heller arbeten pd fartyg som var
mindre dn fem &r gamla.

Enligt artikel 88.3 i EG-fordraget skall medlemsstaterna under-
ritta kommissionen om alla planer pd att vidta eller dndra
stodatgarder. Enligt Forenade kungariket har stodordningen
tillimpats dtminstone sedan 1980-talet fram till den 14 januari
2005. Pa grund av att tidigare uppgifter inte finns dokumente-
rade kunde dock Forenade kungariket inte ldimna négra bevis
for att stodatgarderna forekom redan innan landet anslot sig till
unionen och dirigenom skulle betraktas som befintligt stod.
Forenade kungariket har dessutom bekriftat att man under
arens lopp har dndrat stoddtgdrderna utan att anmdla detta till
kommissionen, vilket innebdr att stoditgirderna madste
betraktas som nytt stod.

I rddets forordning (EG) nr 659/1999 () anges inte ndgon
preskriptionstid for granskning av olagligt stod. Enligt artikel
15 i den forordningen giller dock en preskriptionstid pa tio ar
for kommissionens befogenheter att dterkrava stod. Denna
preskriptionstid borjar den dag da stodet beviljas mottagaren
och den avbryts av varje dtgird som vidtas av kommissionen.
Kommissionen anser darfor att det i detta fall inte dr nodvin-
digt att granska stod som beviljats mer 4n tio dr innan kommis-
sionen vidtagit ndgon atgard avseende det. Kommissionen anser
att preskriptionstiden avbrots genom dess begiran om upplys-
ningar, som sindes till Forenade kungariket den 24 augusti
2004. Foljaktligen har preskriptionstiden gétt ut for stod som
beviljats mottagare fore den 24 augusti 1994, och kommis-
sionen bedomer i fortsittningen endast stod som beviljats
genom beslut som fattats mellan den 24 augusti 1994 och den
14 januari 2005. Enligt de uppgifter kommissionen har tillgng
till forefaller cirka 11 673 514 brittiska pund ha utbetalats
inom stodordningen.

Atgirderna forefaller vara statligt stod enligt artikel 87 i EG-
fordraget. Statligt stod kan forklaras vara forenligt med den
gemensamma marknaden om det kan omfattas av ndgot av de
undantag som faststills genom EG-fordraget. Statligt stod till
fiskerisektorn kan anses vara forenligt med den gemensamma
marknaden om det uppfyller villkoren i de riktlinjer for gransk-
ning av statligt stod inom sektorn for fiske och vattenbruk som
var tillimpliga vid den tid da stodet beviljades (?).

(") Radets forordning (EG) nr 659/1999 av den 22 mars 1999 om
tillimpningsforeskrifter for artikel 93 i EG-fordraget, EGT L 83,
27.3.1999, s. 1. Férordningen dndrad genom anslutningsakten fran
2003.

(*) EGT C 260, 17.9.1994, s. 3, EGT C 100, 27.3.1997, s. 12 och EGT
C 19, 20.1.2001, s. 7 och EUT C 229, 14.9.2004, s. 5.
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Riktlinjerna avser villkoren i forordning (EG) nr 3699/93 och
forordning (EG) nr 2792/1999. Enligt forordning (EG)
nr 3699/93 skall de bidragsberittigade investeringarna i forsta
hand avse forbittring av kvaliteten pd de produkter som fangas
och bereds ombord, anvindning av battre fiske- och bered-
ningstekniker och tillimpning av de lagar och andra forfatt-
ningar som giller hygienen eller forbattring av arbetsforhéllan-
dena och sikerheten och utrustning ombord pd fartyg for
kontroll av fisket. Verksamheterna fir endast avse fartyg som ar
mindre dn 30 4ar gamla, sdvida de inte giller forbittring av
arbetsforhdllandena och sikerheten eller utrustning ombord pa
fartyg for kontroll av fisket.

Enligt forordning (EG) nr 2792/1999, som dir tillimplig pa
befintliga stédordningar fran och med den 1 juli 2001 skall
varje tillforsel av ny kapacitet kompenseras genom en indrag-
ning av kapacitet utan offentligt stod som dr dtminstone lika
med den nya kapacitet som tillforts det berorda segmentet.
Fram till den 31 december 2001 skulle dessutom indragningen
av kapacitet vara minst 30 % storre dn den inforda nya kapaci-
teten, om malen for fiskeflottornas storlek dnnu inte iakttogs.
Stod far endast beviljas om medlemsstaten har fullgjort sina
forpliktelser enligt det flerdriga utvecklingsprogrammet, s som
kravs genom artikel 5 i samma férordning. Slutligen far enligt
artikel 9 i forordningen stod till modernisering av fiskefartyg
endast beviljas om det inte beror kapacitet i friga om tonnage
eller maskinstyrka.

[ detta skede av undersokningen forefaller den del av stodet
som avser modernisering av fiskefartyg inte uppfylla villkoren i
artikel 9 i forordning (EG) nr 2792/1999. Kommissionen har
dirfor for ndrvarande allvarlig anledning att betvivla att
stodordningen dr forenlig med de villkor som har wvarit
tillimpliga sedan den 1 juli 2001.

[ enlighet med artikel 14 i radets forordning (EG) nr 659/1999
kan allt olagligt stod komma att dterkrdvas frin mottagaren.

SJALVA SKRIVELSEN

”(1) The Commission wishes to inform the United Kingdom of
Great Britain and Northern Ireland that, having examined
the information supplied by your authorities on the
measure referred to above, it has decided to initiate the
procedure laid down in Article 88 (2) of the EC Treaty.

1. PROCEDURE

(2) By letter of 15 June 2004 the Commission was informed
by a citizen of the United Kingdom of unlawful aid
granted by the authorities of the Shetland Islands of the
United Kingdom. By letters of 24 August 2004,
4 February, 11 May and 16 December 2005 the Commis-
sion has requested the United Kingdom authorities to
provide information about these measures, to which the
United Kingdom authorities responded by letters of
10 December 2004, 6 April, 8 September 2005 and
31 January 2006.

2. DESCRIPTION

(3) The Shetland Islands Council (SIC), the public authority in
Shetland, has made payments to the fisheries sector under
the scope of two general aid measures named “Aid to the
Fish Catching and Processing Industry” and “Aid to the
Fish Farming Industry”, which actually consisted of several
different types of aid schemes. One of these schemes is
the “Aid for modernisation of fishing vessels”.

=

Under this scheme, which applied from at least the 1980’s
until 14 January 2005, aid could be granted for the
modernisation of fishing vessels, related to a major impro-
vement like for example better storage of catches, replace-
ment of the engine, improvements in working conditions
or to crew safety.

(5) Aid was granted up to 10 % of the total cost of the impro-
vement project, with a maximum of GBP 40 000 per
vessel. Only one application per year could be considered.
Improvement projects which exceeded 50 % of the costs
of a new vessel of the same type were not eligible, as well
as works to vessels of less than five years old. The works
should meet all required standards specified by Shetland
Seafood Quality Control.

(6) All applicants must hold a pressure stock licence and
other relevant Certificates of Competency and applicants
should become member of Shetlands Fishermen’s Associa-
tion.

(7) The beneficiary of the aid must undertake to operate the
vessel full-time, to retain ownership of the vessel and to
provide full-time employment of the vessels crew for a
period of at least five years from receipt of the aid.

—
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Finally, beneficiaries had a yearly reporting obligation in
order to prove that all conditions have been complied
with and the scheme contains a provision for reimburse-
ment of the aid in case of non-compliance with any of
the conditions.

3. COMMENTS FROM THE UNITED KINGDOM

(9) The United Kingdom states that the aid measures
concerned have already been applied already before the
accession of the United Kingdom to the European
Economic Community. The United Kingdom is however
not able to provide any evidence of the existence of these
measures at the time of accession.

(10) The United Kingdom confirms that the aid measures have
been changed over the years and that these changes have
not been notified to the Commission in accordance with
Article 88(3) of the EC Treaty (former Article 93(3)). The
United Kingdom states however that the expenditure and
application of the measures have been reported yearly to
the Commission by way of the annual State aid inventory
and that the officials responsible for the aids believed that
by transmitting the annual reports no notification of the
aid would be necessary.



2.12.2006 Europeiska unionens officiella tidning C 29311
(11) Finally the United Kingdom states that where the State aid inventory, yearly submitted to the Commission,

(12)

(14)

(16)

measures and the amendments to the schemes might have
been applied without prior notification to the Commis-
sion, they were applied in accordance with the conditions
laid down in the Guidelines for the examination of State
aid to fisheries and aquaculture applicable at the time aid
was granted under the measures.

In addition, as regards aid granted under the Fishing
Modernisation Scheme the United Kingdom states that the
scheme was closed on 14 January 2005 pending a review
of all Council grants scheme for State aid compliance and
that the provision of the scheme were not altered to any
meaningful extent between 1994 and 2005. The United
Kingdom also states that the aid is considered to have
been compatible with guidelines for the examination of
State aid to fisheries and aquaculture applicable at the
times concerned.

4. ASSESSMENT

It must be determined first if the scheme can be regarded
as State aid and if this is the case, if this aid is compatible
with the common market.

Aid has been granted to a limited number of companies
within the fisheries sector and is thus of a selective nature.
The aids have been granted by the Shetland Islands
Council, the public authority of Shetland, from State
resources and are in the benefit of these companies which
are in direct competition with other companies in the
fisheries sector of both within the United Kingdom as well
as in other Member States. Therefore, the measures distort
or threaten to distort competition and appear to be State
aid in the sense of Article 87 of the EC Treaty.

4.1. Legality

According to the United Kingdom, the scheme has been
applied at least from the 1980’s until January 2004.
However, due to the absence of past records, the United
Kingdom acknowledged that it is not able to provide
evidence that the aid measures existed already before the
United Kingdom joined the union and thus would have to
be regarded as existing aids. In any event, the United
Kingdom confirmed that the aid schemes have been
changed over the years and that these changes have not
been notified to the Commission in accordance with
Article 88(3) of the EC Treaty (former Article 93(3)). As a
result, the aid measures have to be considered as new aid.

The Commission regrets that the United Kingdom did not
respect Article 88(3) of the EC Treaty, under which
Member State are obliged to inform the Commission of
any plans to grant or alter aid. In this respect the United
Kingdom has stated that its authorities were mistakenly
convinced that the inclusion of the measures into the
annual

(18

(19
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would be sufficient to inform the Commission of the aid
in question. It must be noted however that such reporting
to the Commission can not be considered as notification
of the aid as required under Article 88(3) of the EC
Treaty.

4.2. Basis for the assessment

Council Regulation (EC) No 659/1999 (}) does not lay
down any limitation period for the examination of
unlawful aid within the meaning of Article 1(f) thereof,
ie. aid implemented before the Commission is able to
reach a conclusion about its compatibility with the
common market. However, Article 15 of that Regulation
stipulates that the powers of the Commission to recover
aid is subject to a limitation period of ten years, that the
limitation period begins on the day on which the aid is
awarded to the beneficiary and that that limitation period
is interrupted by any action taken by the Commission.
Consequently, the Commission considers that it is not
necessary in this case to examine the aid covered by the
limitation period, i.e. aid granted more than ten years
before any measure taken by the Commission
concerning it.

The Commission considers that in this case the limitation
period was interrupted by its request for information sent
to the United Kingdom on 24 August 2004. Accordingly,
the limitation period applies to aid granted to beneficiaries
before 24 August 1994. Consequently, the Commission
will asses below only the aid granted by decisions taken
between 24 August 1994 and January 2005. According
to the information available to the Commission, from
1994 to 14 January 2005 at least GBP 11 673 514
appear to have been granted under the scheme.

State aid can be declared compatible with the common
market if it complies with one of the exceptions foreseen
in the EC Treaty. As regards the State aid to the fisheries
sector, State aid measures are deemed to be compatible
with the common market if they comply with the condi-
tions of Guidelines for the examination of State aid to
fisheries and aquaculture. According to point 5.3 of the
current Guidelines (*) an “unlawful aid” within the
meaning of Article 1 (f) of Regulation (EC) No 659/1999
will be appraised in accordance with the guidelines appli-
cable at the time when the administrative act setting up
the aid has entered into force. The aid thus needs to be
assessed on the compatibility with the Guidelines of
1994, 1997, 2001 and 2004 ().

(*) Council Regulation (EC) No 659‘1999 of 22 March 1999 laying
down detailed rules for the app

ication of Article 93 of the EC

Treaty, O] L 83, 27.3.1999, p. 1. Regulation as amended by the Act
of Accession of 2003.

() O] C 229, 14.9.2004, p.5

() O] C 260, 17.9.1994, p. 3; OJ C 100, 27.3.1997, p. 12 and OJ C
19, 20.1.2001, p. 7; O] C 229, 14.9.2004, p.5.
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4.2.1. Guidelines of 1994 and 1997

(20) With regard to the aid for the modernisation of fishing
vessels, according to point 2.2.3.2 of the 1994 and the
1997 Guidelines aid for the modernisation of fishing
vessels may be deemed compatible provided that it meets
the relevant conditions laid down in Regulation (EC)
No 3699/93 (9.

Regulation (EC) No 3699/93

(21) According to Articles 7 and 10 and Annex III of Regula-
tion (EC) No 3699/93, the investments should relate to:

— the rationalization of fishing operations, in particular
by the use of more selective fishing gear and methods;

— improvement of the quality of products caught and
preserved on board, the use of better fishing and
preserving techniques and the implementation of legal
and regulatory provisions regarding health;

— improvement of working conditions and safety, and/or
equipment on board vessels to monitor fishing activi-
ties.

The operations may cover only vessels less than 30 years
old, unless it concerns investments related to the improve-
ment of working conditions and safety or equipment on
board vessels to monitor fishing activities.

As Shetland is an objective I region, aid may be granted
up to 60 % of total cost of the improvement project.

4.2.2. Guidelines of 2001

(22) According to point 2.2.3.2 of 2001 Guidelines, applicable
to existing aid as from 1 July 2001, aid for the construc-
tion of new fishing vessels may be deemed compatible
with the common market provided that it meets the rele-
vant conditions laid down in Regulation (EC)
No 2792/1999 ().

Regulation (EC) No 2792/1999

(23) Articles 6, 7, 9 and 10 and Annex III of Regulation (EC)
No 2792/1999 require that any entry of new capacity is
compensated by the withdrawal of a capacity without
public aid which is at least equal to the new capacity
introduced in the segments concerned. Until 31 December
2001, where the objectives for the size of the fleet were
not yet respected, the withdrawal of capacity should at
least be 30 % more than the new capacity introduced.

(24) The aid may only be granted where the Member State has
submitted the information concerning the application of
the Multi-annual Guidance Programme (MAGP), has
complied with its obligations under Regulation (EEC) No
2930/86 concerning the characteristics of fishing vessels,
has implemented the permanent arrangements for fleet
renewal and modernisation under Article 6 of Regulation

(°) Council Regulation (EC) 3699/93 of 21 December 1993 laying
down the criteria and arrangements regarding Community structural
assistance in the fisheries and aquaculture sector and the processing
and the marketing of its products, O] L 346, 31.12.1993, p. 1.
Council Regulation (EC) No 27921999 of 17 December 1999
laying down the detailed rules and arrangements regarding Commu-
nity structural assistance in the fisheries sector O] L 337,
30.12.1999, p. 10, as last amended by Regulation (EC) No
485/2005, OJ L 81, 30.3.2005, p. 1.

—
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(EC) No 27921999, and has complied with the overall
MAGP-objectives.

(25) Furthermore, the aid for the modernisation of fishing

(26

(27

(28

(29

(30
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vessels can be granted only if the aid does not concern
capacity in terms of tonnage or power.

Finally, the vessels have to be registered in the fleet
register and the changes in vessels characteristics must be
communicated to this register. The replacement of fishing
gear shall not be eligible.

As Shetland is an objective I region, aid may be granted
up to 40 % of the total eligible costs.

Regulation (EC) No 2369/2002

On 1 January 2003 the relevant Articles and Annex of
Regulation (EC) No 2792/1999 were amended by Regula-
tion (EC) No 2369/2002 (). In addition to the conditions
of Regulation (EC) No 2792/1999, the aid for the moder-
nisation of fishing vessels is further restricted in the sense
that such aid may only be granted provided that the aid
does not serve to increase the effectiveness of the fishing
gear.

As regards the existing condition regarding the fact that
the aid may not concern capacity in terms of tonnage or
of power, the amendment introduced an exemption to
this restriction, allowing such types of aids when they are
in line with Article 11(5) of Regulation (EC)
No 2371/2002, which allows capacity increases in case of
modernisations works relating to safety, working condi-
tions, hygiene and product quality.

Regulation (EC) No 1421/2004

With regard to condition concerning the replacement of
fishing gear the Regulation was once more amended by
Regulation (EC) No 1421/2004 (°), which entered into
force on 26 August 2004. From the entry into force of
that amendment replacement of fishing gear could be
considered eligible if the vessel is subject to a recovery
plan and is required to end its participation in the fishery
concerned and fish for other species with different fishing
gear. In such a case the Commission may decide that the
first replacement of fishing gear, where fishing possibili-
ties are significantly reduced by a recovery plan may be
considered eligible.

4.2.3. Guidelines of 2004

The 2004 Guidelines should be applied to all existing
schemes as from 1 January 2005. With regard to the aid
for modernisation of fishing vessels these guidelines refer
to the Articles 6, 7, 9 and 10 and Annex III (point 1.4) of
Regulation (EC) No 2792/1999 and thus the same condi-
tions remain to apply.

(®) OJ L 358, 31.12.2002, p. 49.

() OJ L 260, 6.8.2004, p. 1.
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4.3. Compatibility (39) However, as regards the application of the scheme after
(32) Under the scheme aid could be granted for the modernisa- L July 2001, the Commission has at this stage, for the

(33)

(36)

(38)

tion of fishing vessels, related to a major improvement
like for example better storage of catches, replacement of
the engine, improvements in working conditions or to
crew safety.

Thus as regards aid granted under the scheme until 1 July
2001, the scheme is in compliance with the conditions of
Regulation (EC) No 3699/93 and of the 1994 and 1997
Guidelines. Furthermore, aid has been granted up to 10 %
of the total cost of the improvement project, with a
maximum of GBP 40 000 per vessel. Until 1 July 2001
aid could be granted up to 60 % and after that date up to
40 % of the total eligible costs. The rate aid of the scheme
is therefore considered compatible with the conditions
applicable under both the 1994 and 1997 Guidelines.

Moreover, the United Kingdom has complied with its
reporting obligations under MAGP IV and with the overall
MAGP IV objectives for its fleet.

However, with regard to the period from 1 July 2001, the
scheme does not seem to comply fully with the conditions
of Article 9 of the Regulations (EC) No 27921999, as
applicable under the 2001 Guidelines as from 1 July
2001. According to this provision, aid for modernisation
of fishing vessel may be granted only if the aid does not
concern capacity in terms of tonnage or power.

Under the scheme replacement of engines has been
financed as well as other types of modernisation that
could concern capacity in terms of tonnage or power (e.g.
better storage of catches). Such types of modernisation aid
can not be considered compatible with the 2001 Guide-
lines. Therefore, at this stage, the Commission seriously
doubts if such aids granted under the scheme from 1 July
2001 could be considered compatible with the common
market.

All other types of aid granted under the scheme from
1 July 2001 that do not concern capacity in terms of
tonnage or power are regarded compatible with the
common market.

4.3. Conclusion

With regard to the above the Commission considers that
the scheme as applied until 1 July 2001 can be considered
to be compatible with the respective Guidelines in force at
the time the aid was granted and thus compatible with
the common market.

(40
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(42

—

(44)

reasons pointed out in points 35 and 36, serious doubts
on its compatibility with common market of aids granted
for types of modernisation that concern capacity in terms
of tonnage or power.

5. DECISION

In view of the foregoing analysis the Commission has
decided not to raise any objections to this aid scheme as
far as it concerns the aid granted before 1 July 2001.

However, with regard to the application of the scheme
after 1 July 2001, the Commission observes that there
exists, at this stage of the preliminary examination, as
provided for by Article 6 of Council Regulation (EC) No
659/1999 of 22 March 1999 laying down detailed rules
for the application of Article 88 of the EC Treaty, serious
doubts on the compatibility of this aid scheme with the
Guidelines for the examination of State aid to Fisheries
and aquaculture and, therefore, with the EC Treaty.

In the light of the foregoing conditions, the Commission,
acting under the procedure laid down in Article 88 (2) of
the EC Treaty and Article 6 of Regulation (EC) No
659/1999, requests the United Kingdom of Great Britain
and Northern Ireland to submit its comments and to
provide all such information as may help to further assess
the aid scheme, within one month of the date of receipt
of this letter. It requests your authorities to forward a
copy of this letter to the recipients of the aid immediately.

The Commission wishes to remind the United Kingdom
of Great Britain and Northern Ireland that Article 88 (3)
of the EC Treaty has suspensory effect and would draw
your attention to Article 14 of Council Regulation (EC)
No 659/1999, which provides that all unlawful aid may
be recovered from the recipient.

The Commission warns the United Kingdom of Great
Britain and Northern Ireland that it will inform interested
parties by publishing this letter and a meaningful
summary of it in the Official Journal of the European Union.
It will also inform interested parties in the EFTA countries
which are signatories to the EEA  Agreement,
by publication of a notice in the EEA Supplement to the
Official Journal of the European Union and will inform the
EFTA Surveillance Authority by sending a copy of this
letter. All such interested parties will be invited to submit
their comments within one month of the date of such
publication.”



