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(Oznamy)

KONANIA TYKAJUCE SA VYKONAVANIA POLITIKY HOSPODARSKE]
SUTAZE

EUROPSKA KOMISIA

STATNA POMOC - DANSKO

Stitna pomoc SA.34445 (2012/C) (ex 2012/N) - Prevod aktiv savisiacich s majetkom z FIH na FSC -
Dinsko

Vyzva na predloZenie pripomienok v stilade s ¢linkom 108 ods. 2 ZFEU

(Text s vyznamom pre EHP)
(2012/C 359/01)

Listom z 29.06.2012, ktory je uvedeny v autentickom jazyku za tymto zhrnutim, Komisia ozndmila Ddnsku
svoje rozhodnutie zacat konanie podla ¢lanku 108 ods. 2 ZFEU, pokial ide o uvedené opatrenie.

Zainteresované strany mozu predlozit svoje pripomienky k pomocifopatreniu, vo veci ktorého Komisia
zalina konanie, v lehote jedného mesiaca odo diia uverejnenia tohto zhrnutia a nasledujiceho listu.

Kontaktné tdaje:

European Commission
Directorate-General for Competition
Directorate D

J-70 03/225

1049 Bruxelles/Brussel
BELGIQUE/BELGIE

Fax: +32 2 296 1242

Tieto pripomienky sa ozndmia Dansku. Zainteresované strany mozZu pisomne s uvedenim doévodov poziadat

o doverné zaobchddzanie s tdajmi o ich totoZnosti.

Eurépska komisia schvilila opatrenie na o€istenie aktiv vo vyske
17,1 mld. DKK (2,315 mld. EUR) v prospech spolo¢nosti FIH
Erhvervsbank A[S, ktord je piatou najvac$ou bankou v Dénsku
vzhladom na objem tuverov s priblizne 4 000 zdkaznikmi.
Odmena pre ddnsky stt (dalej len ,3tdt“) zastdpeny spoloc-
nostou pre finanénd stabilitu (dalej len ,FSC¥), ktord je zodpo-
vednd za rozne opatrenia zahfnajice pouzitie Stitnych zdrojov
v prospech finanénych institdcii v stvislosti s finan¢énou krizou
a za opatrenia tykajice aktiv so zniZzenou hodnotou, sa zaklada
na mechanizme vratenia (earn-out mechanism), v rdmci ktorého i)
stat zaplati pociato¢né 2 mld. DKK (269 mil. EUR); ii) $tit md
zaruené, Ze sa mu vrati pociato¢nd investicia a iii) $tat dostane
odmenu v pripade, Ze investi¢ny ndstroj pre aktiva so zniZenou
hodnotou vytvori na konci zisk.

Opatrenie na ocistenie aktiv sa poskytuje spolu s niekolkymi
stvisiacimi opatreniami. Tieto zahffiaji neobmedzend zdruku
na straty pre FSC, podla ktorej budii FSC v pripade likviddcie
novej dcérskej spolocnosti (dalej len ,NewCo®), ktord FIH
Holding zalozila a ktort FSC ndsledne odkipi, plne vratené
vietky platby a kapitdlové prispevky v prospech NewCo. Ako
thradu za tato zdruku na straty dostane FIH Holding rocne
platbu zodpovedajiicu 100 bézickym bodom z finanénych
prostriedkov  poskytnutych spolo¢nostou FSC v prospech
NewCo. Dalej FSC poskytne NewCo obnovitelné financovanie,
hned ako pozicky vydané bankou FIH v rdmci $tdtnej zdruky
budd plne splatné v polovici roku 2013. Ako protihodnotu
dostane FSC drok od NewCo, ktory sa rovnd vlastnym
finanénym nakladom zvySenym o 100 bazickych bodov. FSC
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md okrem toho povinnost financovat a rekapitalizovat NewCo
v procese likviddcie, ak by k nemu doslo. V tejto stvislosti FSC
poskytne NewCo nespoplatneny twverovy ndstroj vo vyske
13 mld. DKK (1,8 mld. EUR). Napokon FIH odkipi hybridné
néstroje $tatu za 2 mld. DKK, ktoré povodne zaplatila spoloc-
nost FSC v rdmci opatrenia tykajiceho sa aktiv so zniZenou
hodnotou.

Celé opatrenie je vzhladom na problémy, ku ktorym moze dojst
pocas likviddcie v budicich 12 — 18 mesiacoch, nevyhnutné,
pretoze banka FIH vydala 3titom zarucené dlhopisy v sume
priblizne 42 mld. DKK (5,7 mld. EUR), ktorych splatnost je
v roku 2012 a 2013. Zaruky boli poskytnuté v ramci ddnskej
zdru¢nej schémy, ktord Komisia prvykrat schvilila v roku 2008.

Opatrenie bolo docasne schvalené na zaklade ¢lanku 107 ods. 3
pism. b) Zmluvy o fungovani Eurépskej tinie (ZFEU) na 3est
mesiacov alebo v pripade, Ze bude do tejto lehoty predlozeny
podrobny plin restrukturalizicie, pokym Komisia neprijme
kone¢né rozhodnutie o tomto plane. Komisia sa okrem toho
rozhodla zacat konanie vo veci formalneho zistovania podla
¢lanku 108 ods. 2 ZFEU, pokial ide o primeranost opatrenia,
aroven vlastného prispevku banky a najmid protihodnotu za
opatrenie na o€istenie aktiv, a pokial ide o opatrenia tykajiice
sa narusenia hospodarskej sitaze.

Aj ked opatrenie v skuto¢nosti zlepsuje likviditny profil banky
okrem iného preklenutim hroziacej likvidnej medzery prostred-
nictvom od¢lenenia aktiv pomocou finan¢ného néstroja vo
vyske 13 mld. DKK, ktory FSC poskytla spolocnosti NewCo,
zdd sa zbyto¢ne komplikované na riesenie budicich problémov
FIH s likviditou. PredovSetkym nie je jasné, do akej miery sii
rozne vedlajsie dohovory a prepojenia medzi jednotlivymi vzor-
cami na vypocet odmenovania nevyhnutné a primerané. Takisto
nie je jasné, akym sposobom banka dosiahne ocistenie regulac-
ného kapitdlu, ako aj dekonsolidéciu prevodom aktiv vzhladom
na vetky vedlajsie dohovory a najmi zdruku, ktord je udelend
v ramci takzvanej pozicky 1.

Okrem toho nie je isté, ¢i pomoc bola obmedzend na minimum
a ¢i existuje dostato¢ny vlastny prispevok banky a jej akciond-
rov. FIH Holding stihlasila s poskytnutim poézicky v prospech
NewCo vo vyske 1,65 mil. DKK na pohltenie strat. FIH Holding
okrem toho poskytne spolocnosti FSC dodatoénd zaruku, aby

bolo zarucené, Ze sa spolocnosti FSC vrdtia pociatocné investicie
vo vyske 2 mld. DKK, ked bude spolo¢nost NewCo tiplne zlik-
vidovand. FIH a FIH Holding sice prispievajii k opatreniu posky-
tovanim zdruk, st vsak za tato sluzbu odmenované formou
zdru¢ného poplatku uhradeného spolo¢nostou FSC. Za zdruku
na straty dostane FIH Holding ro¢nt platbu 100 bézickych
bodov zo sumy finanénych prostriedkov, ktoré FSC poskytla
spolo¢nosti NewCo. KedZe zostdvajice zdvizky spolo¢nosti
NewCo voci FSC nestivisia priamo s Gverovou kvalitou portfélia
spolocnosti NewCo alebo s ocakdvanou konecnou hodnotou
spolo¢nosti NewCo, je velmi otdzne, ¢i zdruky zo strany FIH
a FIH Holding mozno oznacit za vlastny prispevok. Okrem
skutocnosti, Ze tieto zdruky st odmefiované, odmeiovanie
nemusi byt v stilade s predpokladanym rizikom. FIH by takisto
mohla profitovat z pripadného vratenia aktiv prostrednictvom
mechanizmu Gpravy ceny. Aj marza, ktort FSC moze odritat
od poskytovania finanénych prostriedkov v prospech NewCo, je
obmedzend na 100 bazickych bodov, ¢o moéze byt pod trho-
vymi cenami. Dokonca pri zohladneni polah¢ujtcich okolnosti,
ako je pozicka na pohltenie strat, navrhovand odmena, ktord sa
mé zaplatit spolo¢nosti FSC za prevedené aktiva a pasiva, sotva
zodpovedd tdrovni odmeny uvedenej v bode 21 ozndmenia
o znehodnotenych aktivach (!), podla ktorého straty stvisiace
so znehodnotenymi aktivami maji niest v plnom rozsahu
banky. V bode 21 sa vyzaduje primerand odmena pre §tit za
opatrenia tykajiice sa oCistenia aktiv bez ohladu na ich formu,
aby sa zaistilo, Ze bremeno zodpovednosti a zdfaze je pre
akciondrov rovnaké bez ohladu na konkrétny zvoleny model.
V pripade banky FIH v8ak nemozno vylicit, Ze FSC nedostane
vobec Zziadnu odmenu za opatrenie tykajice sa aktiv so
znizenou hodnotou. Okrem toho treba spomentt, Ze v plne
restrukturalizdcie sa nepocita s vlastnym prispevkom akciond-
rov, aj ked existuje facilita likvidity akciondrov vo vyske 10 mld.
DKK. Této facilita vSak iba nahradila uz existujicu predchadza-
jucu facilitu, ktord bola opitovne prerokovand a obnovend
v roku 2011 a nemoZno ju preto povazovat za prispevok
v ramci planu retrukturalizicie. Na zdver ddnske orgdny pred-
bezne naznadili, Ze FIH zamysla vzdat sa urcitych obchodnych
oblasti (majetkové financovanie, sprava sukromného majetku
a stukromného bohatstva). Tieto zdmery si vsak v znalnej
miere riadené Gvahami o Zivotaschopnosti, kedZe sii priamo
spojené s nevyhnutymi tGsporami ndkladov alebo so zniZenim
likvidnej medzery. Preto je otdzne, ¢i opatrenia navrhnuté
Déanskom dostato¢ne riesia naruSenie hospoddrskej sutaze
vyplyvajice z poskytnutia $tdtnej pomoci pre FIH.

(") http:/[eur-lex.europa.eu/LexUriServ/LexUriServ.doruri=
0]J:C:2009:072:0001:0022:SK:PDF


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2009:072:0001:0022:SK:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2009:072:0001:0022:SK:PDF
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TEXT LISTU

,The Commission wishes to inform Denmark that, having
examined the information supplied by your authorities on the
measures referred to above, it has decided to initiate the
procedure laid down in Article 108(2) of the Treaty on the
Functioning of the European Union.

The Commission has also found the measures, which are
described in section III of this decision, to be temporarily
compatible with the internal market for reasons of financial
stability. The measures are accordingly approved for six
months or, if Denmark submits an in-depth restructuring plan
within six months from the date of this Decision, until the
Commission has adopted a final decision on that restructuring
plan.

[. PROCEDURE

(1) Denmark notified the measures on 6 March 2012.

(2) Denmark exceptionally accepts that the decision is taken
in the English language.

II. DESCRIPTION OF THE BENEFICIARY

(3) FIH was founded in 1958 and has its headquarters in
Copenhagen, Denmark.

(4) The FIH Group consists of FIH Holding A/S ("FIH
Holding"), the parent holding company, and its 100%
owned subsidiary FIH Erhvervsbank A[S ("FIH"), together
with wholly-owned subsidiaries of FIH. The principal
subsidiaries are FIH Partners A[S (covering the business
segment Corporate Finance), FIH Kapital Bank A/S (‘FIH
Kapital Bank”) and Realkredit A[S, a mortgage credit
institution. FIH's activities consist of three segments:
banking (%), markets (}) and corporate finance (*).

(5) FIH Holding is owned by a consortium of ATP (a Danish
pension fund), PF I A/S (a Danish pension fund), Folksam
(a Swedish insurance company), and C.P. Dyvig & Co. (a
Danish independent private investor) (the "consortium")
which acquired FIH pursuant to an agreement signed in
September 2010 and closed in January 2011.

(6) At the end of 2011 FIH Group had a balance sheet of
DKK 83.5 billion (EUR 11.2 billion) (°) and its solvency
was 17.8 %.

(7) FIH is specialised in lending to Danish corporates with a
focus on SMEs. FIH constitutes Denmark’s fifth-largest
bank by volume of bank lending with approximately

(%) Banking consists of: 1) corporate banking, which is responsible for
FIH's lending activities, in particular to small and medium-sized
enterprises; 2) acquisition finance, providing structured financing
for mergers and acquisitions in the Scandinavian market, and
3) property finance, providing capital and advisory services to
property investors.

(®) Provides financial advisory services for large and medium-sized
companies relating e.g. to risk management, liability management
and capital structure. Markets is also responsible for handling trading
and customer oriented activities in the interest rate, foreign exchange
and securities markets.

() Financial advisory services on mergers and acquisitions, privati-
sations and capital injections etc.

(°) With the exchange rates of 1 June 2012: EUR 1 = DKK 7.4307.

4000 customers. The current market share of FIH in the
wholesale sector is estimated at between 5% and 15 %
(depending on the respective segments) while its market
share of the total retail market is significantly lower than
8.1 %. It is a Danish limited liability company regulated by
Danish banking legislation and supervised by the Danish
Financial Supervisory Authority (FSA).

(8) FIH has performed poorly in recent years. In 2009 it
reported a pre-tax loss of DKK 147 million (EUR 19.9 mil-
lion). Though FIH had a pre-tax profit of DKK 316 million
(EUR 42.5 million) in 2010, that result was mainly driven
by non-recurring positive market value adjustments,
including unrealised gains on an indirect holding. In
2011 FIH reported a pre-tax loss of DKK 1 266 million
(EUR 170 million) due to impairment charges on loans
and negative market value adjustments. In 2009-2010
Moody’s downgraded the rating of FIH from A2 to
Baa3. In 2010 the then owners (the Icelandic Financial
Supervisory Authority and the Central Bank of Iceland) (°)
agreed to sell their shares in FIH to the consortium. The
new ownership was expected to bring about significant
improvement to the credit rating of FIH, as the prior
ownership by Kaupthing Bank hf was one of Moody’s
main concerns regarding FIH. However, mainly due to
FIH’s specific circumstances such as the refinancing of
government-guaranteed bond issues, credit quality and
exposure to the property sector, Moody’s downgraded
FIH further to B1 in 2011 with negative outlook.

(9) The rating downgrade is commensurate with current
market prices for FIH bonds that do not benefit from a
government guarantee: its 2-4 year debt is now priced at
spreads of 600-700 basis points ("bps") over EURIBOR.

[II. DESCRIPTION OF THE MEASURES

3.1. Reasons for the measures

(10) FIH has issued State-guaranteed bonds in the amount of
approximately DKK 42 billion (EUR 5.7 billion),
amounting to 50 % of the bank’s balance sheet, which
will expire in 2012 and 2013. The guarantees were
provided within the framework of the Danish Guarantee
Scheme (7). FIH has also received a hybrid core capital
injection of DKK 1.9 billion (EUR 256 million) under
that scheme in June 2009.

(11

N

With the State-guaranteed bonds maturing in 2012-2013,
FIH is about to face a funding problem. The FSA estimates
that there is a [...] (*) risk of FIH of becoming unable to
comply with liquidity requirements in the next 12-18
months as a result of its expected inability to obtain
funding from the open markets.

(®) In 2010, FIH Group was put up for sale by its previous owner,

Icelandic Kaupthing Bank hf, which went into winding-down
proceedings in 2008.
(7) Commission Decision NN51/2008 of 10 October 2008 ("Guarantee
scheme for banks in Denmark") (O] C 273, 28.10.2008, p. 2);
Commission Decision in case N31a/2009, Danish bank recapitalisation
scheme and guarantee scheme on new debt, O] C 50, 3.3.2009, p. 3 as
prolonged and amended by the Commission Decision in case
N415/2009 and NN 46/2009, Prolongation and amendment of the
recapitalisation scheme and prolongation of the guarantee scheme,
O] C 277, 22.9.2009, p. 2.
Covered by the obligation of professional secrecy.

%
=
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(12) In order to tackle those prospective liquidity problems FIH i. The assets from FIH and FIH Kapital Bank to be
is to carry out a substantial reduction of its balance sheet. transferred to NewCo will be real estate loans and
securities amounting to approximately DKK 15.5 billion
(13) FIH has initially presented a business strategy that is based (EUR 2.1 billion) and derivatives of approximately DKK
on a reduction of loans, an increase in deposits and the 1.6 billion (EUR 215 million).
release of further liquidity through reduction of other
assets (amongst  others, shareholdlpgs and corporate ii. The liabilities of NewCo will consist of two loans and
bonds) as well as a general reduction of the balance equity:
sheet which will reduce the regulatory liquidity '
requirement. The purpose of that strategy was to ensure o .
that FIH will retain a strong foundation after the a. Loan 1. This is a loss-absorbing loan from FIH to
State-guaranteed bonds expire in 2013. Nevertheless, NewCo of DKK 1.65 billion (EUR 222 million); the
Denmark has informed the Commission that that initial loan principal would only be repaid by NewCo to
stand-alone business strategy of FIH is no longer FIH if the winding up process of the transferred
considered feasible because the loan reduction strategy assets to NewCo generates proceeds in excess of
had not been implemented early enough. In consequence, the FSCs purchase price of DKK 2 billion (see
Denmark submits that the proposed impaired asset below). As remuneration for Loan 1, NewCo is to
measure is necessary to respond to the funding challenge pay the 5Y Danish Gov Bond rate +1.15 %;
faced by FIH.
b. Loan 2. This is a loan from FIH to NewCo of
(14) At present, FIH has no problems in meeting its regulatory approximately DKK 13.45 billion (EUR 1.8 billion).
solvency requirements. As remuneration for Loan 2, NewCo is to pay DKK
CIBOR 3m + 1.12 %. The maturity of Loan 2 will
3.2. Structure of the measures match the maturity of loans issued by FIH under the
(15) To tackle the prospective liquidity problems of FIH, i;?é?zoglu 3a ral;tfeteer at?i: ;Ziltlerﬂ;gznsmztrl:zrerelf;lilg ];n
Denmark s proposing an impaired asset measure by NewCo to FIH, the FSC will provide the roll-ove};
which most problematic assets will be transferred to a fundine to NewC P
separate bad bank. Denmark will provide funding and undmg to Jewto.
recapitalisation to the bad bank whenever needed.
c. Equity worth DKK 2 billion, which is the starting
(16) Under the measure proposed by Denmark, certain assets of book value difference between the assets and
FIH Group in the amount of approximately DKK liabilities transferred to NewCo.
17.1 billion (EUR 2.3 billion) are to be transferred to a
new subsidiary of FIH Holding (‘NewCo”), Whi,Ch (19) Phase 2. After the incorporation of NewCo, the FSC will
subsequently will be purchased by the Financial Stability buy all the shares in NewCo from FIH Holding.
Company (%) (“FSC”). Liabilities consisting of two loans and
equity will be transferred as well. After the transfer of ) ) ] ) )
ownership to the FSC, the new subsidiary will be wound i. The price of NewCo will be the equity capltgl (net
up in an orderly manner in accordance with the principles worth) O_f NewCo as of 1 January 2012 amounting to
of the approved Danish winding-up scheme (°). The DKK 2 billion (EUR 269 million).
winding up process is expected to last until December
2017 or, at the very latest, December 2019. ii. FIH Holding will use the proceeds from selling NewCo
as new share capital in FIH, and FIH will use that capital
(17) The measure proposed has an elaborate structure. It to repay its State guaranteed bonds.
consists of two phases and several side agreements.
g;ai;%m;l::tr artél(i):f t(())fFIIEIheis :lig hif;}rlly pgg;ggig% aﬁill (20) Side agreements. As part of the proposed measure, there
denend h itv of NewC d are several side-agreements between FIH Holding and the
pends on the capacity of NewCo to generate proceeds. ESC.
(18) Phase 1. In the first phase there will be a demerger of

some of the assets and liabilities of FIH and FIH Kapital
Bank into a new company “NewCo” which is owned by
the FIH Holding;

(®) The Danish State-owned vehicle to take care of the different
measures entailing the use of State resources for financial institutions
in the context of the financial crisis.

(°) See Decision N 407/2010 of 30.09.2010 (O] C 312, 17.11.2010,
p- 7); Decision SA.31938 (N 537/2010) of 7 December 2010
(O] C 117, 15.2.2011, p. 2); Decision SA.33001 (2011/N) — Part
A of 28.06.2011 (O] C 237, 13.8.2011, p. 2); Decision SA.33001
(2011/N) — Part B of 01.08.2011 (O] C 271, 14.9.2011, p. 4);
Decision SA.33757 (2011/N) of 9.12.2011 (O] C 22, 27.1.2012,
p. 5); and Decision SA.34227(2012/N) of 17.2.2012 (O] C 128,
3.5.2012, p.3); as well as Decision "SA.33639 (2011/N) — Rescue
Aid for Max Bank" of 7 October 2011 (O] C 343, 23.11.2011,

p. 13).

i. FIH Holding will give an unlimited loss guarantee to
the FSC guaranteeing that when NewCo is resolved, the

FSC will fully recover all its payments and capital
contributions to NewCo. As payment for the loss
guarantee FIH Holding will receive a payment
equivalent to 100 bps annually of FSC's outstanding
loans to NewCo (19).

ii. The FSC will provide funding to NewCo once Loan 2
has matured (mid-2013) and will receive interest from
NewCo equivalent to its own financing costs plus
100 bps.

(%) The Guarantee Fee is hence a function of the liabilities of NewCo

towards FSC
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(1)

(22)

(23)

iii. The FSC will be obliged to fund and recapitalise
NewCo if it is necessary for the winding up process.
The FSC will provide NewCo with a DKK 13 billion
loan facility and it will not receive any facility fee for it.

Remuneration of the FSC. The FSC will be remunerated
for the asset relief to FIH by means of a purchase price
adjustment along the following lines. When NewCo is
totally resolved, the FSC is guaranteed to recoup at
minimum its initial DKK 2 billion investment plus costs.
To the extent that the winding up process will
generate proceeds that are less than the purchase price
of DKK 2 billion, the difference will be covered by FIH
by means of the loss-absorbing loan (Loan 1) and by
FIH Holding by means of the unlimited loss guarantee. If
the proceeds of the winding up process exceed
DKK 1.5 billion, an additional 25% of any excess
amount will be paid to the FSC on top of the initial
DKK 2 billion investment adjusted for costs of both FIH
and the FSC. All other proceeds in excess of DKK
1.5 billion will be paid to FIH Holding. For instance, if
the final proceeds were below DKK 1.5 billion, the
FSC would receive DKK 2 billion, while if the final
proceeds were DKK 1.9 billion, FSC would get DKK
2 +0.25 x [1.9 - 1.5] = 2.1 billion.

In summary, all risks in NewCo will be borne in theory by
FIH (through the loss-absorbing loan) and FIH Holding
(which "guarantees" to the FSC that it will recoup at
minimum its initial investment). On the other hand, the
remuneration of the FSC for providing asset relief to FIH
results from an elaborate formula and there is no
guarantee that the FSC will obtain a remuneration
commensurate with its initial investment.

Commitments given to mitigate Competition Distor-
tions. The Danish authorities have committed to a number
of temporary measures in respect of FIH to address
distortion of competition in the six-month period from
the date of this Decision or, after Denmark has
submitted a revised in-depth restructuring plan within six
months from the date of this Decision, until the
Commission has adopted a final decision on that restruc-
turing plan:

i. Dividend ban
FIH Holding will not pay dividends to its shareholders.
ii. Discretionary Coupon ban

FIH Group will only pay to third parties which are
external to the group, by the end of the financial
year for the previous financial year, coupons and
profit distributions on the core capital instruments,
silent participations, participation rights and partici-
pation certificates with a share in the loss and any
other profit-related own capital financial instruments
(e. g. hybrid capital instruments, participation certifi-
cates) (excluding shares) existing in FIH Group on the
date of the Commission decision if and in so far as FIH
Group is legally obliged to do so and can do so
without releasing reserves.

iii. Acquisition ban

FIH Group will not acquire any stake in any under-
taking. This commitment covers both undertakings
which have the legal form of a company and
packages of assets which form a business.

Notwithstanding that prohibition:

— FIH Group may, after obtaining the Commission’s
approval, acquire businesses if, in exceptional
circumstances, such an acquisition is necessary to
restore financial stability or to ensure effective
competition, as contemplated in point 41 of the
Restructuring Communication.

— FIH Group may acquire stakes in undertakings
provided that the purchase price paid for any
acquisition is less than 0.01 % of the balance
sheet size of FIH Group at the date of the
Commission decision and that the cumulative
purchase prices paid by FIH Group for all such
acquisitions over a period of six months or, after
submission of a restructuring plan, until the
Commission makes a final decision, is less than
0.025 % of the balance sheet size of FIH group at
the date of the Commission decision.

The following activities fall outside the scope of that
acquisition ban:

— Acquisitions that take place in the ordinary course
of the banking business in the management of
existing claims towards ailing firms (as part of
normal debt management)

— Acquisitions that take place in the ordinary course
of business provided that the transaction fits with
the business plan and the annual budget of that
unit. However, FIH will seek prior permission
from the Commission before engaging in a trans-
action under this clause.

iv. Buy-Back of Hybrids and Senior Debt

FIH will seek prior approval from the Commission
before any entity of FIH (FIH Group) exercises call
options on hybrid instruments or other equity-like
instruments, or buys back a Hybrid or other
equity-like instrument or Senior Debt instrument.

IV. DENMARK’S POSITION

(24) Denmark argues that the set-up of the measures, as

described in section III has two separate transactions: the
demerger of FIH and FIH Kapitalbank and the sale of
shares in NewCo. Denmark submits that the transfer
involves State aid only to the transferred entity (NewCo).
However, Denmark argues that any such aid is compatible
with the internal market pursuant to Article 107(3)(b)
TFEU. In that respect, the Danish Government notes that
the transferred entity will be wound-up in line with the
approved Danish winding-up scheme.
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(25) Denmark is of the view that the demerger takes place to focus on its core business activity, which is to

(26)

(28)

within the FIH Group and does not involve the FSC. FIH
Holding creates a new company — NewCo — which
contains all the relevant assets and liabilities from FIH
and FIH Kapitalbank which allows it to sell those assets
and liabilities as a whole to the FSC by a simple share
purchase agreement. In that respect, the sale of the shares
in NewCo from FIH Holding to the FSC should not be
seen as a complicated measure and in any case no more
complicated than a transfer of assets and liabilities.

The loss-absorbing loan of DKK 1.65 billion (Loan 1) and
the guarantee from FIH Holding are intended to limit the
FSC’s risk involved in the measures. Denmark submits that
the transaction could have been simpler if the FSC were
not to get that guarantee but then the FSCs goal of
reducing its risk would not have been met. According to
Denmark, the same reasoning applies also for the cash
contribution of DKK 2.0 billion from FIH Holding to
FIH, which is aimed at securing that as much capital as
possible can be transferred to FIH in order for it to be able
to repay the State-guaranteed commitments when they
mature and to reduce the FSCs risk. Denmark admits
that the transaction could have been simpler if there
were no purchase price adjustment (earn-out) when the
winding up process comes to an end. However, it
contends that the adjustment mechanism is a negotiated
and agreed mechanism which both FIH and the FSC see as
a reasonable way of dealing with the risks involved in the
transfer. NewCo’s profit at termination is distributed
between the FSC (25 %) and the FIH Group (75 %), with
FIH Holding guaranteeing that the FSC does not lose on
the transaction. Profit is divided through a distributional
system reflecting the parties’ respective risks and
exposures.

Both the FSC and FIH Group claim to have negotiated the
transaction terms based on commonly accepted
commercial considerations regarding the sharing of risk
and profit etc. and thus maintain that the transaction is
made on market terms. Furthermore, the parties have
discussed the financial consequences of the transaction
when entering the agreement.

Denmark submits that the purpose of the transaction that
is described under section III is:

i. to reduce the overall financial risks of the Danish State,
including in particular the risk of taking a loss on the
Government Guarantee and the capital injection,

ii. to ensure an orderly winding-up of impaired assets and
avoid substantial damage to the already vulnerable
Danish real estate market and a credit squeeze for
the otherwise affected small and medium-sized
companies, and

iii. to facilitate a restructuring of FIH in order to improve
the bank’s funding possibilities and allow it to continue

(29)

(1)

finance small and medium-sized

Denmark.

companies in

Hence, implementing the measure described under section
III should result in (i) FIH continuing to lend to SMEs; and
(i) an improvement of FIH's risk profile, leading to an
improvement of its credit rating and thereby an
increased ability to address its funding challenge.

The Danish Government’s view is further backed up by a
letter from the FSA. The FSA notes that the FIH Group is
currently under tightened supervision by the FSA in light
of the Group’s major funding challenge. There is a [...]
risk that FIH will not be able to meet the statutory
requirements regarding liquidity when the bank’s
Government-Guaranteed Bonds expire, and that the bank
will be unable to comply with those requirements within a
period determined by the FSA. A violation of those
requirements would mean that the FSA would have to
withdraw FIH’s banking license.

FIH's funding is primarily ensured by way of Government-
Guaranteed Bonds amounting to DKK 38 billion (EUR
5.3 billion), which will expire towards mid-June 2013.
Accordingly, the bank has a major need for refinancing,
which must be solved before mid-June 2013.

For a long period of time, the bank has actively worked to
find a solution to its funding problems, including a
substantial reduction of its balance sheet, an increase in
deposits and alternative means of funding. However, the
bank only has 12 months left to solve its funding chal-
lenge. Due to the time constraints, it will be very difficult
for the bank to carry out supplementary initiatives if the
measure described in section 3 is not implemented.

The envisaged transfer of loans etc. entails that FIH will
reduce its balance sheet faster than initially expected. That
reduction in turn will significantly increase the likelihood
that FIH will be able to meet the challenge of refinancing
its Government-Guaranteed Bonds in 2013. However, the
FSA emphasizes [...]. Nevertheless, in the FSA’s view, the
transfer agreement makes a significant contribution
towards reducing the likelihood of FIH becoming
distressed. In light of that challenge, FIH remains under
tightened supervision by the FSA.

Finally, the State’s interventions are endorsed also by the
Danish Central Bank, which is of the opinion that the
demerger of FIH and the sale of the bank’s property-
related loans to the FSC are appropriate measures that
will ensure that FIH will obtain funding and thus can
continue financing SMEs in Denmark.

V. ASSESSMENT

A. Existence of aid and potential beneficiaries

The present decision assesses whether the the measure
described in section III contains State aid.
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(36) According to Article 107(1) TFEU, State aid is any aid both in Denmark (where banks from other Member States
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(")

granted by a Member State or through State resources in
any form whatsoever which distorts or threatens to distort
competition by favouring certain undertakings or the
production of certain goods, in so far as it affects trade
between Member States.

1. State resources

Several elements in the package contain State resources as
they are directly financed by the FSC, which is a State-
owned company (through the Danish Ministry of Business
Affairs) responsible for providing different kind of
measures to Danish banks in the context of the financial
crisis. (') First, the FSC is providing DKK 2 Billion in cash
for the NewCo share purchase agreement. Second, the FSC
commits to fund NewCo’s assets as FIH is repaying its
State Guaranteed loans. That commitment can exceed
DKK 13 Billion. Third, the FSC is foregoing an amount
of interest in order to pay for a guarantee from FIH
Holding.

Furthermore, the elements described in section III should
be considered together and as part of a single transaction
as they are all interdependent and have been designed
altogether to address the funding problem of FIH.

It is thus concluded that the measure described in section
IIl seen as whole involves the use of State resources,
imputable to the State.

2. Existence of an advantage

The measure described in section II in favour of FIH
provides FIH and FIH Group with an advantage as it will
result in an asset relief for FIH, eventually enabling the
bank to better address its funding problems.

3. Selectivity

The use of the measure only concerns FIH Group and
NewCo. The measure is therefore selective.

4. Distortion of competition and effect on trade between
Member States

The advantage procured by the measure will strengthen
the position of FIH after the hive-off of assets and
liabilities as regards capital and liquidity compared to
those of its competitors who will not benefit from
similar measures. The measure will therefore enable FIH
to improve its market position. The measure therefore can
lead to a distortion of competition.

Given the integration of the banking market at European
level, the advantage provided to FIH is felt by competitors

The FSC’s activities are governed by the Act on Financial Stability

and the Financial Business Act and executive orders issued in
pursuance thereof. In addition, the FSC is subject to special
provisions regarding State-owned companies. Other measures
previously provided by the FSC were found imputable to the
Danish State in the Commission Decision NN51/2008 of
10 October 2008 (‘Guarantee scheme for banks in Denmark’) (O]
C 273, 28.10.2008, p. 2).
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operate) and in other Member States. The measures must
therefore be regarded as potentially affecting trade between
Member States.

5. Applicability of the market investor principle

The Danish authorities initially argued that the measure is
in line with the market economic investor principle
("MEIP") but communicated on 23 April 2012 that
Denmark "will not for the moment supply the
Commission with further arguments regarding the use of
the Market Economy Investor Principle". The Commission
does not consider that the MEIP is fulfilled, even if it were
to be applicable to the measure (which it doubts). The
information received shows that it is highly unlikely that
the FSC will receive any remuneration, and that is clearly
not in line with the behaviour of a market economy
operator.

Given that there is no other market participant, including
even the consortium (see point 8 above), who would be
prepared to grant equivalent measures to FIH, the measure
in any case is not in line with the MEIP. Only Denmark,
through the FSC, acting in the public interest, is ready and
in a position to grant to FIH the measure described under
section I The requirements of the market economy
investor are therefore not met.

Conclusion

As a result, the Commission concludes that the measure as
a package constitutes State aid within the meaning of
Article 107(1) TFEU.

B. Compatibility of the aid
1. Legal basis for the compatibility assessment

Article 107(3)(b) TFEU provides that State aid may be
considered to be compatible with the internal market
where it is intended to "remedy a serious disturbance in
the economy of a Member State".

Given the present circumstances in the financial markets,
the Commission considers that the measures may be
examined under that provision.

The Commission accepts that the financial crisis has
created exceptional circumstances in which the bankruptcy
of one bank may undermine trust in the financial system
at large, both at national and international level. That may
be the case even for a bank of small size which is not in
immediate difficulty but under tightened supervision by
the Financial Regulator, such as FIH. The 2-4 year debt
of that bank is currently priced at spreads of 600-700 bps
over EURIBOR. That pricing level is a clear indication of
imminent distress, even if the agency rating is still one
notch away. In such cases, early intervention to avoid
the institution concerned becoming unstable can be
necessary to avoid threats to financial stability. It is
particularly so in the case of a small economy such as
Denmark where counterparts may tend not to distinguish
between individual banks, thus extending the lack of
confidence generated by the failure of one bank to the
whole sector.
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(50) Given the great uncertainty due to the financial crisis and
the necessity of external funding for the Danish banking
sector, a lack of confidence in the Danish financial system
could severely affect the whole Danish economy. ('?)

(51) The general principles applicable for State aid granted to
financial institutions are set out in point 15 of the Banking
Communication (**). Those principles have been further
elaborated in the Recapitalisation Communication ('4).
Both Communications were subsequently amended by
the 2011 Prolongation Communication (**) and the
2012 Prolongation Communication (*°).

(52) Furthermore, the Impaired Assets Communication (7) lays
down certain principles as regards the valuation and
transfer of the impaired assets. Whilst valuation consider-
ations play an essential role when determining the aid
element regarding transferred assets, this decision does
not prejudge the full assessment of those issues which
will be undertaken in a future restructuring decision.

(53) Finally, certain principles of the Restructuring Communi-
cation ('%) have to be respected in the present case.
According to the Restructuring Communication, in order
to be compatible with Article 107(3)(b) TFEU, the restruc-
turing of a financial institution in the context of the
current financial crisis, in particular, has to lead to a resto-
ration of the viability of the bank or a demonstration of
how it can be wound-up in an orderly fashion. Whilst
viability considerations play a role in the assessment of
the measures, due to the specificities of the case, this
decision does not prejudge the full assessment which
will be undertaken in a future restructuring decision.

2. Compatibility assessment

(54) In order to determine the compatibility of the measure
with the internal market, it will be analysed under the
different guidelines provided by the Commission in the
context of the financial crisis. Accordingly, it will be
analysed on the basis of the Banking Communication
and the Communications that have further elaborated on
or amended the Banking Communication and the
Impaired Assets Communication.

(*?) Denmark has introduced several schemes introducing measures for
tackling that risk. Those schemes have ranged from resolution
frameworks of failing banks to a merger scheme aiming at
keeping banks on the market by means of a market-based
solution. See footnote 11.

() Communication on the application of State aid rules to measures

taken in relation to financial institutions in the context of the

current global financial crisis, O] C 270, 25.10.2008, p. 8.

Commission Communication on the Recapitalisation of financial

institutions in the current financial crisis: limitation of the aid to

the minimum necessary and safeguards against undue distortions of

competition, O] C 10, 15.1.2009, p. 2.

Commission Communication on the application, from 1 January

2011, of State aid rules to support measures in favour of banks in

the context of the financial crisis, O] C 329, 7.12.2010, p. 7.

(') Commission Communication on the application, from 1 January
2012, of State aid rules to support measures in favour of banks in
the context of the financial crisis, O] C 356, 6.12.2011, p. 7.

(") Communication from the Commission on the Treatment of
Impaired Assets in the Community Banking sector, O] C 72,
26.3.2009, p. 1.

(') Commission Communication on the return to viability and the
assessment of restructuring measures in the financial sector in the
current crisis under the State aid rules, O] C 195, 19.08.2009, p. 9.

(14

=

(15

N

(55) According to the Banking Communication, the aid has to
be:

i. well-targeted in order to be able to achieve effectively
the objective of remedying a serious disturbance in the
economy;

ii. proportionate to the challenge faced, not going beyond
what is required to attain that effect, and

iii. designed in such a way as to minimize negative spill-
over effects on competitors, other sectors and other
Member States.

(56) In addition, the Impaired Assets Communication lays
down that banks ought to bear the losses associated
with impaired assets to the maximum extent, thereby
contributing to burden-sharing.

2.1 The aid is well-targeted

(57) FIH is currently under tightened supervision by the FSA in
light of the Group’s major funding challenge. The FSA is
of the view that there is a [...] risk that FIH will not be
able to meet the statutory requirements regarding liquidity
when the bank’s Government-Guaranteed Bonds expire,
and that the bank will be unable to comply with those
requirements within a period determined by the FSA. The
objective of the measure described in section III is thus in
particular to improve the access of FIH to the wholesale
funding market.

(58) Up to now, the bank has actively worked to find a
solution to its funding problems, including through a
substantial reduction of its balance sheet, an increase in
deposits and alternative means of funding. However, the
bank only has 12 months left to solve its funding chal-
lenge. The impaired asset relief under the measure
involving the FSC allows for a rapid deleveraging of FIH,
and provides a funding solution for the real estate assets of
the bank

(59) However, all downside risks associated with the portfolio
transferred to NewCo and eventually to the FSC remain
with FIH and FIH Holding. If the resolution of NewCo
results in losses below the initial investment of the FSC,
FIH and FIH Holding will have to absorb those losses. The
Danish authorities have provided a preliminary assessment
that FIH Group has a sufficient capital buffer to absorb
losses in NewCo on the basis of a stress scenario. Those
assumptions will need to be further assessed, in particular
by conducting an evaluation of the value of the assets
transferred.

(60) Nevertheless, even under the hypothesis that FIH Group
can absorb all the losses of NewCo under a stress scenario,
it is unclear how investors will factor in the fact that the
risks associated with the transferred portfolio remain with
FIH Group. Thus, it is unclear whether investors will
consider FIH as fully relieved from its worst assets, and
whether they will be ready to provide funding under
bearable conditions.
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(61) In conclusion, the Commission has doubts that the
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measures at stake are well-targeted for the purposes of
the Banking Communication.

22 Appropriateness of the measure and

own contribution

As set out in the Banking Communication, the aid should
be proportionate and restricted to the minimum necessary.
It implies that the amount of aid is appropriate to address
the difficulties of the bank and that it is adequately remun-
erated.

The envisaged transfer of loans entails that FIH will reduce
its balance sheet faster than expected, which will signifi-
cantly increase the likelihood that FIH can meet the
challenge of refinancing its Government-Guaranteed
Bonds in 2013.

The measure would thus indeed improve the liquidity
profile of the bank. The threatening funding gap is
closed through the hive-off of assets, with the help of
the DKK 13 billion funding facility provided by the FSC
to NewCo. In addition, the FSC undertakes to recapitalise
NewCo over the lifetime of the measure, whenever
necessary. As a result, any recapitalisation issues for FIH
are pre-empted.

Nevertheless, the measure appears to be unnecessarily
complicated to fix the future liquidity challenges of FIH.
In particular it is unclear to which extent the various side-
agreements and the interconnectedness in the remun-
eration formulae are both necessary and appropriate. It
is also unclear how the bank obtains regulatory capital
relief as well as an accounting deconsolidation from the
transfer of the assets, due to all the side-agreements and in
particular the guarantee that is provided under Loan 1.

Furthermore, it is doubtful whether the aid has been
limited to the minimum and if there is sufficient own
contribution of the bank and its shareholders.

FIH Holding has agreed to provide a DKK 1.65 billion
loss-absorbing loan to NewCo. In addition, FIH Holding
will grant an additional guarantee to the FSC to guarantee
that the FSC will at minimum be repaid its initial
investment of DKK 2 billion when the NewCo is fully
wound up.

However, whilst FIH and FIH Holding contribute to the
measure by providing guarantees, they are remunerated for
that service in the form of a guarantee fee paid by the FSC.
For the loss guarantee, FIH Holding will receive a payment
of 100 bps annually on the amount of funding provided
by FSC to NewCo. Because the outstanding liabilities of
NewCo towards FSC are not directly related to the credit
quality of the portfolio of NewCo or the expected terminal
value of NewCo, it is highly questionable whether the
provision of guarantees by FIH and FIH Holding should
qualify as an own contribution. In addition to the fact that
those guarantees are remunerated, the remuneration might
be not in line with the risk assumed. FIH also stands to
benefit should the assets recover through the price-
adjustment mechanism.

(69) The Danish authorities have provided a preliminary
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assessment of the terminal valuation of NewCo in a
standard base case scenario, under which the FSC will
recover its initial investment only (applying the initial
price adjustment) and will thus not receive any remun-
eration for the provision of the asset relief. (1) In
addition, the initial price-adjustment mechanism is by
default constructed in such a way to limit the upside
returns to the FSC if the winding down of NewCo
generates higher proceeds than currently expected.

The FSC will also receive remuneration for the provision
of funding to NewCo. However, it is not obvious that its
remuneration should also be counted as remuneration for
the provision of asset relief, as it only compensates for the
provision of funding. In addition, the margin that the FSC
can extract for the provision of funding to NewCo is
capped at 100 bps, which may be below market prices.

Even taking into account mitigating factors such as the
loss-absorbing loan, the suggested remuneration to be
paid to the FSC for the transferred assets and liabilities
is thus very unlikely to be in line with the remuneration
level referred to in point 21 of the Impaired Asset
Communication according to which banks ought to bear
the losses associated with impaired assets to the maximum
extent. Point 21 requires a correct remuneration of the
State for the asset relief measure, whatever its form, so
as to ensure equivalent shareholder responsibility and
burden-sharing irrespective of the exact model chosen. In
the case of FIH, however, it cannot be excluded that the
FSC will get no remuneration at all for the impaired asset
measure.

Finally, it should be mentioned that the restructuring does
not provide for a contribution of the shareholders
although there is a shareholder liquidity facility of DKK
10 billion. That facility, however, has only replaced an
already existing former facility which was renegotiated
and renewed in 2011, and can thus not be considered
as a contribution in the context of the restructuring plan.

In conclusion, the Commission has doubts that the
measure is proportionate and limited to the minimum,
and that the measure provides sufficient own contribution
by FIH.

2.3 Measures distortion of

competition

limiting

The Danish authorities have provided preliminary indi-
cations that FIH intends to withdraw from certain
business lines (property finance, private equity and
private wealth management). However, those withdrawals
seem to be largely driven by viability purposes as they are
directly linked with necessary cost-savings or the reduction

of the funding gap.

) Although Denmark has committed to a number of

temporary measures to address distortion of competition

In particular, a preliminary independent assessment of the assets to

be transferred indicates that additional provisions need to be taken
in the amount of DKK 1.5-1.6 billion, thus decreasing the prospects
for profits for NewCo.
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(76)

(79)

(80)

(acquisition ban, coupon ban, consultation of the
Commission for buy-back of and calls on hybrid instru-
ments), FIH intends to aggressively enter the internet retail
deposit market by pursuing a "price leadership" role. That
entry into the internet retail deposit market is a core
component of the strategy of FIH to address its funding
problems, and may generate a substantially higher level of
competition in that market. In the absence of the measure,
it is unclear whether FIH would have been a going concern
as a bank, and thus whether FIH could have been in a
position to aggressively enter that market. Thus, it is
doubtful whether the measures proposed by Denmark
sufficiently address the distortion of competition
resulting from the State aid to FIH.

In conclusion, the Commission has doubts that the
temporary measures proposed by Denmark sufficiently
limit distortions of competition.

VI. CONCLUSION

Denmark claims that the bank is in danger of becoming
distressed on a stand-alone basis in the next 12-18
months, as a result of not being able to obtain funding
from the open markets. Denmark also claims that FIH and
the FSC need to close the deal in the coming months in
order to give a clear strategic line to FIH. Without that
closing, uncertainty as to the solution to address the
bank’s funding problem will severely affect the bank’s
reputation and viability prospects and force it to speedily
run-down its loan portfolio to the detriment of the Danish
economy.

The measure constitutes State aid, and is to be assessed
under Article 107(3)(b) TFEU to remedy a serious
disturbance in the economy of Denmark

The Commission however has doubts whether the
proposed measure is compatible with the internal
market. The impaired asset measure is complex and
needs further assessment. Given the need to carry out an
asset valuation and to assess the level of remuneration, the
limited own contribution and lack of sufficient compen-
satory measures, the Commission will approve the
measures temporarily and at the same time open the
formal  investigation  proceedings,  pursuant  to
Article 108(2) of the Treaty on the Functioning of the
European Union.

At this stage the Commission has in particular doubts as
regards

i. the appropriateness of the measure;

ii. the limitation of the aid to the minimum necessary and
the own contribution of the bank to the measure, in
particular in view of the potential low remuneration of
the FSC; and

iii. the inappropriateness of measures to address distortion
of competition.

(81) Nevertheless, the Commission can authorise measures
temporarily if they are needed for reasons of financial
stability, when it cannot take a final decision due to
doubts on compatibility of those measures. In light of
the ongoing fragile situation of the financial markets the
Commission bases its assessment on Article 107(3)(b)

TFEU and authorises the notified measure temporarily.

—

VII. DECISION

On the basis of the foregoing assessment, the measure described
in section Il of this decision are found to be temporarily
compatible with the internal market for reasons of financial
stability. The measure is accordingly approved for six months
or, if Denmark submits an in-depth restructuring plan within
six months from the date of this Decision, until the
Commission has adopted a final decision on that restructuring
plan.

In the light of the foregoing considerations, the Commission
has decided at the same time to initiate the procedure laid down
in Article 108(2) of the Treaty on the Functioning of the
European Union, and requests Denmark to submit its
comments and to provide all such information as may help
to assess the aid measure, within one month of the date of
receipt of this letter. It requests your authorities to forward a
copy of this letter to the potential recipient of the aid immedi-
ately.

The Commission warns Denmark that it will inform interested
parties by publishing this letter and a meaningful summary of it
in the Official Journal of the European Union. It will also inform
interested parties in the EFTA countries which are signatories to
the EEA Agreement, by publication of a notice in the EEA
Supplement to the Official Journal of the European Union and
will inform the EFTA Surveillance Authority by sending a
copy of this letter. All such interested parties will be invited
to submit their comments within one month of the date of
such publication.”
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STATNA POMOC - SPANIELSKO
Stitna pomoc SA.31273 ex N 313/2010 - Ultracongelados Antirtida S.A.

Vyzva na predloZenie pripomienok v sillade s ¢linkom 108 ods. 2 Zmluvy o fungovani Eurépskej
tnie
(Text s vyznamom pre EHP)
(2012/C 359/02)

Listom z 27.8.2012, ktory je uvedeny v povodnom jazyku za tymto zhrnutim, Komisia ozndmila
Spanielsku svoje rozhodnutie zacat konanie stanovené v ¢lanku 108 ods. 2 Zmluvy o fungovani Eurdpskej
tnie, pokial ide o uvedené opatrenie tykajice sa individudlnej pomoci.

Zainteresované strany mozu predloZif svoje pripomienky v lehote jedného mesiaca odo diia uverejnenia
tohto zhrnutia a nasledujiceho listu. Kontaktné tdaje:

European Commission
Directorate-General for Maritime affairs and Fisheries (Generdlne riaditelstvo pre ndmorné zileZitosti a rybné

hospodaérstvo)

DG MARE/F[4 Legal Matters (pravne zdleZitosti)
1049 Bruxelles/Brussel

BELGIQUE/BELGIE

Fax: 0032 2 295 19 42

Tieto pripomienky sa ozndmia Spanielsku. Zainteresované strany mozu pisomne s uvedenim dévodov
poziadat o doverné zaobchddzanie s Gdajmi o ich totoZnosti.

ZHRNUTIE

1. POSTUP A OPIS OPATRENIA POMOCI, VO VECI
KTOREHO KOMISIA ZACINA KONANIE

1. Spanielske organy notifikovali Komisii listom zo 14. jila
2010 pomoc s ndzvom Ultracongelados Antdrtida. Zamerom
notifikovanej individudlnej pomoci je podporit dva inves-
ticné projekty podniku Ultracongelados Antdrtida S.A.
Ciefom tychto projektov je zlepsit a zmodernizovat prie-
myselné zariadenia podniku v oblasti spracovania vyrobkov
akvakultiry v Burgose. Vndtrodtitnym pravnym ramcom
opatrenia je Resolucion del Director General de Industrializacion
y Modernizacion Agraria de 31 de diciembre de 2009 relativa al
expediente BUJ070026/S14 y BU/080025/S14.

. Celkovy odhadovany rozpocet notifikovaného opatrenia
dosahuje vysku 415 161 EUR a pomoc sa prijemcovi spri-
stupni prostrednictvom priameho grantu. Intenzita pomoci
je 12,73 %.

2. POSUDENIE
2.1. Existencia Stdtnej pomoci

. Notifikované opatrenie poskytuje vyhody podniku Ultra-
congelados Antdrtida S.A. Vyrobky podniku sa predavajia
na vndtornom trhu. So zretefom na existenciu Zzivého
cezhrani¢ného obchodu s vyrobkami rybného hospodarstva
a akvakultdry mozno uzavriet, Ze tymto sposobom poskyt-
nutd pomoc predstavuje nebezpeCenstvo narusenia hospo-
dérskej sutaze, pretoze posiliiuje finanéné postavenie tohto
podniku v porovnani s jeho konkurentmi a mohla by
nepriaznivo ovplyvnif obchod medzi ¢lenskymi Stdtmi.

. KedZe ide o rozhodnutie ministerstva polnohospodérstva
a chovu hospodarskych zvierat, ktoré umoziiuje poskytnait

zdroje priamo zo $titneho rozpoctu, za notifikované opat-
renie je zodpovedny $tit. Financnd vyhoda je urcend
konkrétnemu podniku — Ultracongelados Antartida. Pred-
stavuje teda Stdtnu pomoc v zmysle ¢ldnku 107 ods. 1
ZFEU.

2.2. Zlu€itelnost s vniitornym trhom

. Pomoc mozno povazovat za zlucitelni s vnidtornym

tthom, iba ak pomoc patri medzi vynimky stanovené
Zmluvou o fungovani Eurépskej tnie. KedZe pomoc pred-
stavuje vyhodu pre spracovatelsky podnik v oblasti akva-
kulttiry, je nutné ju postdit so zretefom na Usmernenia na
preskiimanie $tdtnej pomoci rybnému hospodarstvu a akva-
kultiire (dalej len ,usmernenia®) (1).

. Opatrenie je notifikované podla odseku 4.9 usmerneni.

V tomto $tidiu postupu sa vSak Komisia domnieva, Ze
opatrenie patri v tomto pripade do rozsahu pdsobnosti
odseku 4.1 usmerneni. V silade s odsekom 4.1 prvou
zardzkou sa pomoc na opatrenia rovnakého druhu, ako
s spomenuté v ktoromkolvek nariadeni uvedenom
v bode 2.2 usmerneni, ur¢end v prospech malych a stred-
nych podnikov (dalej len ,SME®) alebo podnikov inych ako
SME posuadi na zdklade predmetnych usmerneni a kritérif
stanovenych pre kazdd kategériu opatreni uvedenych
v uvedenych nariadeniach.

. Investicnd pomoc je v zdsade urCend MSP a podnikom

s menej ako 750 zamestnancami alebo podnikom
s obratom niz§im ako 200 miliénov EUR (Cldnok 35
ods. 3 uvedeného nariadenia). S ohladom na to, ako
Spanielsko uviedlo vo svojej notifikécii, prijimajici podnik

() U. v. EU C 84, 3.4.2008, s.10.
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Ultracongelados Antdrtida nie je mikropodnik ani maly ¢i
stredny podnik. Vo svojom liste z 10. oktobra 2011
Spanielsko informovalo Komisiu, Ze Ultracongelados Antar-
tida na zaklade mimoriadne tizkeho prepojenia so skupinou
Pescanova prekracuje prislusny limit svojim roénym obra-
tom, ktory dosahuje viac ako 200 miliénov EUR, a poctom
zamestnancov, ktory presahuje pocet 750 ('). Podla tdajov
z webovej stranky Ultracongelados Antértida od roku 2002
drzi Pescanova 100 % kapitdlu Ultracongelados Antartida.
V takom pripade vznikd podla judikatGry Stdneho dvora
domnienka, Ze podnik Pescanova ma rozhodujici vplyv
nad vedenim podniku Ultracongelados Antdrtida (%) a Ze
tieto podniky vytvdraji spolo¢ny podnik v zmysle clanku
87 (}). Notifikovand pomoc nespliia kritérium uvedené
v cldnku 35 ods. 3 nariadenia (ES) 1198/2006, podla
ktorého sa investicie obmedzuji na MSP. Okrem toho pri
priamom odkaze na kritérid nariadenia (ES) 736/2008 ma
Komisia pochybnosti o tom, ¢ uvedend pomoc mozno
povazovat za zluditelnd.

. Navy$e md Komisia pochybnosti o stimulujicom w¢inku
pomoci. Podnik uskuto¢nil investicie, pre ktoré pozadoval
sticasnti pomoc uz v roku 2007 a 2008, dlho predtym, ako

10.

11.

bola stitna pomoc notifikovand Komisii. Taktiez sa javi, Ze
podnik by bol investicie uskuto¢nil dokonca aj bez pomoci.

. Nakoniec v tomto $tddiu postupu sa Komisia domnieva, ze

pomoc podniku, ktory je najvacsim v regidne v oblasti
spracovania vyrobkov akvakultiry a je clenom skupiny
Pescanova pravdepodobne narusi hospodarsku sttaz na
trthu a nepriaznivo zasiahne obchod. Opatrenie sa nejavi
byt v stlade s hospodérskou sttazou a spolo¢nou politikou
rybného hospodarstva ani s ustanoveniami nariadenia
o EFRH a nemd stimula¢ny tc¢inok.

Pre Komisiu je problematické zistit, ako by mohla byt dana
pomoc v stlade s usmerneniami pre sektor rybného hospo-
dérstva a zluditelnd s vnatornym trhom.

3. ZAVER

Komisia v sulade s ¢lankom 6 nariadenia Rady (ES)
¢. 659/1999 z 22. marca 1999 ustanovujiiceho podrobné
pravidld na uplatiovanie ¢ldnku 93 Zmluvy o ES rozhodla
zacat konanie stanovené v ¢lanku 108 ods. 2 ZFEU.

(1) Cast F, druhy odsek.

(%) Rozsudok Sudneho dvora z 25. okt6bra 1983 vo veci 107/82, AEG
Telefunken/Komisia, Zb. [1983] 3151, odsek 50.

(}) Rozsudok Sudu prvého stupfia z 15.6.2005 v spojenych veciach
T-71/03, T-74/03, T-87/03 a T-91/03, Tokai Carbon a i./Komisia,
Zb. [2005] 11-10.
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TEXT LISTU

,La Comision desea informar a Espafia de que, tras haber exa-
minado la informacién facilitada por las autoridades de su pais
sobre la ayuda antes citada, ha decidido incoar el procedimiento
previsto en el articulo 108, apartado 2, del Tratado de Funcio-
namiento de la Unién Europea(en lo sucesivo, denominadas
«TFUE»).

1

1. PROCEDIMIENTO

Mediante carta de 14 de julio de 2010, las autoridades
espafiolas notificaron a la Comisién la ayuda denominada
Ultracongelados Antdrtida S.A. (en lo sucesivo, denomina-
das «Ultracongelados Antartida»). Tras sucesivas solicitudes
de informacién complementaria de la Comision, las auto-
ridades espaflolas se la remitieron mediante cartas de 12 de
noviembre de 2010, 9 de marzo de 2011, 10 de junio de
2011, 17 de octubre de 2011, 21 de marzo de 2012 y
26 de junio de 2012.

2. DESCRIPCION
2.1 Objetivo

La ayuda individual notificada tenfa como finalidad apoyar
dos proyectos de inversién de la empresa Ultracongelados
Antértida destinados a mejorar y modernizas las instala-
ciones industriales de transformacién de productos de la
acuicultura que la empresa posee en Burgos.

El primer proyecto de inversiéon (BU/070026/S14) consiste
en la instalacién de una linea de envasado en atmésfera
modificada. Incorporar nuevas tecnologias de envasado
garantiza un mayor tiempo de caducidad de los productos.
El segundo proyecto de inversion (BU/080025/S14) co-
rresponde a una linea de coccién automdtica Cabinplant
y a una linea de envasado automatica.

2.2 Fundamento juridico

La medida se fundamenta en la Resolucién del Director
General de Industrializacién y Modernizacién Agraria de
31 de diciembre de 2009 relativa al expediente BU/
070026/S14 y BU/080025/S14.

2.3 Informacién sobre la situacion del beneficiario

La empresa beneficiaria, Ultracongelados Antértida, es una
gran empresa. Desde 2002, el 100 % de su capital perte-
nece a Pescanova, una empresa lider del sector. Pescanova,
empresa matriz engloba en sus cuentas las de Ultraconge-
lados. Espafia sostiene que en razén de su relacién con
Pescanova, Ultracongelados Antartida tiene un volumen de
negocios anual de mds de 200 millones de euros en 2009
0 575401 000 de euros en 2010 (afio de la notificacion
de esta medida de ayuda). Espaiia ha especificado que
Ultracongelados Antértida no tiene dificultades financieras
y que la presente ayuda es una ayuda a la inversion, no
una ayuda de salvamento y restructuracion (1).

(") Carta de 12 de noviembre de 2010 y cuentas anuales de la empresa
presentadas el 9 de marzo de 2011.

2.4 Presupuesto e intensidad de la ayuda

(6) El presupuesto total estimado de la medida notificada as-

(12

—

=

ciende a 415 161 euros y la ayuda se concederd al bene-
ficiario mediante una subvencién directa.

Para el primer proyecto (BU/070026/S14), que requiere
una inversion total de 864 506,54 euros, la ayuda prevista
asciende a 103 740,78 euros. Para el segundo (BUJ
080025/S14), que precisa una inversion de 2 395 541,83
euros, la ayuda prevista es de 311 420,43 euros.

La ayuda representa el 12,73 % de la inversién, y puede
acumularse con otros incentivos nacionales, siempre y
cuando la intensidad bruta total no supere el 20 %.

2.5 Argumentos de las autoridades espafiolas

La ayuda individual que Espafia proyecta conceder a Ul-
tracongelados Antdrtida se basa en motivos sociales, de
salud, higiénico-sanitarios y medioambientales.

Con la incorporacién de nuevas maquinas disminuird el
trabajo fisico necesario, con la consiguiente mejora de las
condiciones laborales.

Otro de los efectos positivos de la presente ayuda estatal
que se aducen es la mejora de las condiciones sanitarias.
Con la incorporacién de maquinaria moderna de cocciéon
de langostinos, mejorardn las condiciones sanitarias de
transformacién de los langostinos y el beneficiario estard
en condiciones de obtener los estdndares internacionales
BRC, IES e ISO 22000.

Espafia seflala también que la inversién prevista tendrd
efectos medioambientales positivos como la disminucién
del consumo de agua y electricidad.

2.6 Calendario de los proyectos de inversion

De la informacion presentada se desprende que las solici-
tudes de ayuda se presentaron el 12 de julio de 2007, para
el proyecto BU/070026/S14, y el 30 de julio de 2008,
para el proyecto BU/080025/S14. Sin embargo, las prime-
ras inversiones en los proyectos tuvieron lugar el 1 de
septiembre de 2007, en el proyecto BU/070026/S14, y
el 1 de septiembre de 2008, en el proyecto BU/
080025/S14. Segun la Resolucién del Director General
de Industrializacién y Modernizacion Agraria de 31 de
diciembre de 2009, relativa al expediente BU/070026/S14
y BUJ080025/S14, la concesién de la ayuda estaba supe-
ditada a su aprobacién por la Comision con arreglo al del
TFUE. La notificacién de la ayuda se produjo el 14 de julio
de 2010. Asi pues, parece que los proyectos se llevaron a
cabo antes de que se aprobase la concesion de la ayuda.

3. EVALUACION DE LA MEDIDA

Es preciso determinar si la medida puede considerarse una
ayuda estatal y, en caso de que asi sea, si es compatible
con el mercado interior.



C 359/14 Uradny vestnik Eur6pskej tinie 21.11.2012
3.1 Existencia de ayuda estatal 3.3 Compatibilidad con el mercado interior
(15) Segtn el articulo 107, apartado 1, del Tratado de Funcio- (21) La ayuda sélo puede ser considerada compatible con el
namiento de la Unién Europea (TFUE), «serdn incompati- mercado interior si entra dentro de las excepciones esta-
bles con el mercado interior, en la medida en que afecten a blecidas en el Tratado de Funcionamiento de la Uni6n
los intercambios comerciales entre Estados miembros, las Europea. Habida cuenta de que el beneficiario de ella es
ayudas otorgadas por los Estados o mediante fondos esta- una empresa de transformacién de productos acuicolas,
tales, bajo cualquier forma, que falseen o amenacen falsear debe evaluarse conforme a las Directrices para el examen
la competencia, favoreciendo a determinadas empresas o de las ayudas estatales en el sector de la pesca y la acui-
producciones». cultura (en lo sucesivo, denominadas «as Directrices») (3).
(16) La beneficiaria de la medida notificada es la empresa Ul- ) ) N
tracongelados Antdrtida, que es una gran empresa que (22) La mc.edlda.ha sido ,not1.f1cada al amparo del punto 4.9 d?
forma parte de Pescanova, el principal grupo de transfor- las Directrices. Segin d1cho.punto, las ayudas para medi-
macion y comercializacién de productos de la pesca y la das a las que no puedal? aph.carse los puntos 4.1 a 4-? no
acuicultura del mercado europeo. La empresa Ultraconge- son compatibles, en principio, con el mercado comiin, a
lados Antértida transforma (congela y cuece) marisco. Los menos que el E§tac.10. miembro c.lemuestre que, con ella, se
langostinos suponen el 99 % de la produccién de la em- cgmplgn los principios estableados en el punto 3 de las
presa. Los langostinos y demds materia prima que utiliza Directrices y en pa.rtllcular que sirve Flaramente ala con-
son productos de acuicultura cultivados en las propias secucién de los objetivos de la Politica Pesquera Comun,
plantas del grupo Pescanova en Sudamérica. que es coherente con las reglas de la politica de compe-
tencia y del Fondo Europeo de Pesca (en lo sucesivo, «el
) ) o FEP») () y que tiene efecto incentivador. Dado que el
(17) La medida otorga una ventaja econémica a un productor punto 4.9 es de naturaleza subsidiaria, inicamente puede
espafiol concreto de la que carecen otras empresas. Los aplicarse si no existe una disposicién especifica en los
productos de la empresa se venden en el mercado interior. puntos 4.1 a 4.8 de las Directrices.
Dado que existe un mercado transfronterizo considerable
de productos de la pesca y la acuicultura, cabe afirmar que
la ayuc}a So(rilcedlda def este Hdeo aln}?na?a fals.e ar 13 com- (23) En el presente caso, y en esta fase del procedimiento, la
petencia cado que refuerza fa posicion financiera de este Comisién estima que la medida de ayuda entra en el 4m-
empresa frente a sus competidores y podria afectar al bito de aplicacién del 41 de las Directrices. Seof
comercio entre Estados miembros. ito de aplicacion del punto 4.1 de las Directrices. Segiin
el parrafo primero de ese punto, las ayudas para medidas
que sean del mismo tipo que las mencionadas en cual-
(18) Segtn la jurisprudencia reiterada del Tribunal de Justicia, quiera de los reglamentos a los que se refiere el punto
una ayuda a una empresa puede perjudicar los intercam- 2.2 de las Directrices y que se destinen a PYME o a otras
bios entre los Estados miembros y alterar la competencia clases de empresas deben evaluarse con arreglo a dichas
aunque la propia empresa no exporte sus productos (!). El Directrices y a los criterios establecidos para cada tipo de
hecho de que la ayuda refuerce la posicion competitiva de medida en esos reglamentos.
esta empresa respecto de otras empresas competidoras,
dandole un beneficio econdmico que de otra forma no
habria recibido en el curso normal de su actividad, indica (24) Uno de los Reglamentos que se mencionan en el punto
un posible falseamiento de la competencia. 2.2 de las Directrices es el Reglamento «relativo a la exen-
cién del requisito de notificacién de ciertas categorfas de
(19) Como la ayuda se concede directamente a partir de recur- ayudas estatales concedidas a la pequeias y med?a}lnas em-
sos presupuestarios estatales por decision de la Consejerfa presas del sector de la produccién, transformacion y co-
de Agricultura y Ganaderfa, la medida notificada es atri- mercializacion de productos de la pesca». La ayuda notifi-
buible al Estado. La ventaja financiera se concede a una cada se destm/a 4 mversiones para la t.ransfor.maaon de
empresa concreta, Ultracongelados Antartida. Asi pues, se PrOd‘{CtOS acuicolas. Asi pues, es del mismo tipo que las
trata de una ayuda estatal en la acepcion del articulo 107, mencionadas en el artlcu.lc.), 16 del Reglamento (CE) n°
apartado 1, del TFUE. 736/2008 (°) de la Comision, el cual establece que las
ayudas a la transformacién de productos de la pesca son
. . compatibles con el mercado comin y estardn exentas de la
3.2 Legalidad de la medida obligacién de notificacién a condicién de que cumplan las
(20) Las autoridades espaiiolas han cumplido su obligacién de condiciones establecidas en los articulos 34 y 35 del Re-

conformidad con el articulo 108, apartado 3, del TFUE
notificando la medida de ayuda antes de pagarla. Ademds,
han confirmado que, si la Comisién no autoriza la ayuda
individual, la base legal nacional que permite la concesién
de la ayuda quedaria sin quedarfa sin efecto (?).

(") Sentencia del Tribunal de Justicia de 13.7.1988 en el asunto 102/87
(Francia/Comision), Rec. [1988] 4067.

(%) Carta de 10 de junio de 2011, parte 2, p. 2, y Resolucion del
Director General de Industrializacion y Modernizacién Agraria, de
31 de diciembre de 2009, relativa al expediente BU/070026/S14 y
BU/080025/S14.

glamento (CE) n® 1198/2006, relativo al Fondo Europeo
de Pesca y el importe de las ayudas en equivalente de
subvencion no supere el nivel total de la contribucién

(’) Directrices para el examen de las ayudas estatales en el sector de la

pesca y la acuicultura, DO C 84 de 3.4.2008, p. 10.

() Reglamento (CE) n°1198/2006 del Consejo, relativo al Fondo Euro-
peo de Pesca, DO L 223 de 15.8.2006, p. 1.

(°) Reglamento (CE) n°736/2008 de la Comisién, de 22 de julio de
2008, relativo a la aplicacién de los articulos 87 y 88 del Tratado
a las ayudas estatales concedidas a las pequefias y medianas empre-
sas dedicadas a la produccion, transformacion y comercializacién de
productos de la pesca, DO L 201 de 30.7.2008, p. 16.
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publica fijado en el anexo II de ese Reglamento. Las ayudas
notificadas que cumplan los criterios establecidos en el
Reglamento del FEP pueden ser consideradas compatibles
con el mercado interior por la Comision.

(25) La Comision considera que la evaluacion de la compatibi-
lidad de la presente medida, principalmente en base al
punto 4.1 y subsidiariamente al punto 4.9 de las Direc-
trices incluye el examen de la compatibilidad de la ayuda
con la politica pesquera comuin, las disposiciones del Re-
glamento del FEP y la politica de competencia. Por dltimo,
para ser considerada compatibles con el mercado interior,
la ayuda deberd tener un elemento incentivador o exigir
alguna contrapartida por parte del beneficiario.

3.3.1. Compatibilidad con el Reglamento del FEP

(26) Para ser compatible con el mercado interior, las ayudas a
inversiones dirigidas a la transformacién de productos de
la pesca deben cumplir las condiciones establecidas en el
articulo 35 del Reglamento (CE) n°® 1198/2006 relativo al
Fondo Europeo de Pesca.

(27) En principio, las ayudas a inversiones s6lo pueden otor-
garse a PYMEs y a empresas con menos de 750 empleados
o con un volumen de negocios inferior a 200 millones de
euros (articulo 35, apartado 3, del Reglamento (CE) n°
1198/2006). En su notificacién, Espafia sefiala que la em-
presa beneficiaria, Ultracongelados Antdrtida, no es una
microempresa ni una pequefia o mediana empresa. En su
carta de 10 de octubre de 2011, Espaila informé a la
Comisién de que, debido a su relacion especialmente cer-
cana con el grupo Pescanova, Ultracongelados Antdrtida
tiene un volumen de negocios anual superior al limite de
200 millones de euros y mds de 750 empleados ('). Segtin
la pagina web de Ultracongelados Antdrtida, Pescanova
posee desde 2002 el 100 % del capital de ese empres.
En tales casos, la jurisprudencia del Tribunal considera
que existe una presuncion simple de que la sociedad ma-
triz ejerce una influencia decisiva sobre el comportamiento
de su filial () y de que, por lo tanto, constituyen una sola
empresa con arreglo al articulo 87 (*). La ayuda notificada
no cumple el criterio del articulo 35, apartado 3, del
Reglamento (CE) n® 1198/2006 segtn el cual las ayudas
a inversiones se circunscriben a PYMEs. Asi pues, la Co-
misioén tiene dudas acerca de la compatibilidad de la ayuda
por referencia directa a los criterios establecidos en el
Reglamento (CE) n® 736/2008.

(28

=

Desde el punto de vista del objetivo de la medida, para
poder otorgar ayudas para la transformacién de productos
pesqueros, debe estar encaminada, entre otros objetivos, a
mejorar las condiciones de trabajo de conformidad con el
articulo 35, apartado 1, letra a) del Reglamento (CE) n°
1198/2006.

(") Parte F, segundo parrafo.

(?) Sentencia del Tribunal de 25.10.1983 en el asunto 107/82, AEG
Telefunken/Commission, Rec. 3151, apartado 50.

(%) Sentencia del Tribunal de Primera Instancia de 15.6.2005 en los
asuntos acumulados Tokai Carbon Ltd T-71/03, Intech EDM BV
T-74/03, Intech EDM AG T-87/03 y SGL Carbon AG T-91/03/Co-
mision de las Comunidades Europeas, Rec.[2005] ECR 1I-10.

(29)

(31)

(32

~—

(33)

Segtin Espafla, con la inversion en nueva maquinaria dis-
minuird el trabajo fisico, con lo que mejorardn las condi-
ciones laborales y se ganard en igualdad de oportunidades.
Se indica, ademds que, la empresa no despedird empleados.

Si bien, en este caso, la inversién en nueva maquinaria
reducird el trabajo fisico necesario y mejorard por tanto
las condiciones laborales en el sentido del articulo 35,
apartado 1, letra a) del Reglamento (CE) n® 1198/2006,
la Comisién alberga serias dudas sobre el cumplimiento de
la condicién establecida en el articulo 35, apartado 2 del
mismo Reglamento. De acuerdo con esta disposicion, las
inversiones deben estar destinadas principalmente a fo-
mentar el empleo sostenible en el sector de la pesca.

Segtin Espafia, si se otorga la ayuda a la inversion, la
empresa no despedird empleados a largo plazo. En ese
sentido, la Comisién recuerda a Espaiia que las ayudas
destinadas al mantenimiento de puestos de trabajo y,
mds concretamente, a convencer a una empresa de no
despedir a trabajadores equivalen a ayudas de funciona-
miento, lo que en principio estd prohibido por el punto
3.4 de las Directrices. Ademds, el articulo 35, apartado 3,
del Reglamento (CE) n® 1198/2006 circunscribe la conce-
sién de ayudas a la inversion a PYMEs y a empresas con
menos de 750 empleados o con un volumen de negocios
inferior a 200 millones de euros, categorfa a la que no
pertenece Ultracongelados Antdrtida segin el andlisis en
el parrafo 27 de esta decision.

El articulo 35, apartado 1, letra b) del Reglamento (CE) n°
1198/2006 dispone que otro de los objetivos de la ayuda
a la inversiéon puede ser la mejora de las condiciones
higiénicas o la calidad de los productos. Segiin Esparia,
el paso de la manipulacion manual a la manipulaciéon
automdtica con la nueva maquinaria mejorard las condi-
ciones sanitarias de transformacion de los langostinos. Se
aduce ademds que la inversion hard que el beneficiario
pueda obtener certificados de los estdndares internaciona-
les BRC, IFS e ISO 22000 que es imposible conseguir con
la maquinaria actual.

La Comisién coincide con Espaiia en que la inversion en
maquinaria que sustituya la manipulacién manual de pro-
ductos por una manipulacién automadtica mejora las con-
diciones sanitarias de la transformaciéon de langostinos.
Empero, no ha obtenido una respuesta a su pregunta de
en qué medida esos estdndares internacionales proporcio-
nan nivel de proteccién més elevado que el de la legisla-
cién de la UE sobre control sanitario y, en particular, que
el de las normas de la UE que regulan la produccién y la
transformacién de productos de origen animal destinados
al consumo humano. Ademds, en la pigina web de la
empresa se indica que el beneficiario ya obtuvo el certifi-
cado IFS en octubre de 2009, es decir, un afio antes de
que solicitase la ayuda estatal. La Comision tiene dudas
ademds de que, aunque la medida pueda contribuir a me-
jorar las condiciones higiénicas y la calidad del producto
transformado, se cumplan las condiciones fijadas en el
articulo 35, apartados 2 (fomentar el empleo sostenible)
y 3 (tamafio de la empresa), como se seflala en los puntos
27 y 30.



C 35916 Uradny vestnik Eur6pskej tinie 21.11.2012
(34) De conformidad con el articulo 35, apartado 1, letra d), pesca o de la acuicultura de la misma Comunidad Auté-

(35)

(36)

(37)

(38)

del Reglamento (CE) n® 1198/2006, las inversiones para
transformacién pueden causar derecho a ayuda si se des-
tinan a reducir efectos negativos en el medio ambiente.
Espafia aduce que las medidas proyectadas tendrdn reper-
cusiones medioambientales positivas como son la dismi-
nucién del consumo de agua y del consumo de electrici-
dad. En sus cartas de 12 de noviembre de 2010 y 26 de
junio de 2012, Espafia presenté cuadros con el consumo
de agua de la empresa 2006 y 2011. Segtin esos cuadros,
el consumo anual de agua disminuyé significativamente
entre 2006 y 2007 y atin mds en 2009 y 2011. Espafia
explicé que uno de los factores que han contribuido a esa
reduccién del consumo entre 2006 y 2011 es la realiza-
cién de las inversiones planteadas ().

En cuanto a la reduccién del consumo de electricidad, la
Comisién considera que, hasta la fecha, y en esta fase del
procedimiento, Espafia no ha presentado pruebas de ello.
Atendiendo a las consideraciones anteriores, la Comision
estima que, si bien la medida racionaliza el proceso indus-
trial y permite ahorros de agua, Espaiia no ha aportado
datos que demuestren que el beneficio ambiental antici-
pado sea notablemente superior a la mejora resultante de
la evolucién general del nivel tecnolégico en actividades
comparables (3), y, aun cuando hubiera sido el caso, la
Comision tiene dudas sobre el cumplimiento de las demds
condiciones del articulo 35.

De todo lo anterior se desprende que, en esta fase del
procedimiento, aunque la medida es del mismo tipo que
las ayudas contempladas en el articulo 16 del Reglamento
(CE) n° 736/2008 de la Comision, la empresa no tendria
derecho a ayuda del Fondo Europeo de Pesca por no cum-
plir las condiciones que el mismo establece.

3.3.2. Justificacién de la medida de ayuda

El parrafo segundo el punto 4.1 de las Directrices indica
que, en caso de que un régimen de ayudas o una ayuda
concreta incumplan los criterios de los reglamentos a los
que se refiere el punto 2.2 de dichas Directrices, el Estado
miembro debe demostrar que la ayuda es indispensable y
estd justificada. Asi pues, debe evaluarse si las razones
alegadas por Espafia demuestran que la ayuda estd justifi-
cada y es indispensable.

Segtin Espaiia, la ayuda a la empresa Ultracongelados An-
tartida generard una actividad econdémica que beneficiard a
toda la Comunidad Auténoma de Castilla y Ledn. Las
autoridades nacionales han decidido conceder una ayuda
individual a esta empresa porque, a diferencia de otras
empresas del sector instaladas en Castilla y Ledn, Ultracon-
gelados Antdrtida no puede optar a ayudas cofinanciadas
por el FEP. Espafia aduce que, de no aprobarse esta ayuda,
las expectativas de desarrollo futuro de la empresa en
Burgos se verfan truncadas. A este respecto, la Comisién
observa que no hay pruebas de que empresas competido-
ras del sector de la transformacién de productos de la

(') Carta fechada el 4 de marzo de 2011, recibida y registrada por los
servicios de la Comisién el 9 de marzo de 2011.

(%) Directrices comunitarias sobre ayudas estatales en favor del medio
ambiente (DO C 82 de 1.4.2008, p. 1).

(39)

(40)

(41)

(42)

(43)

noma que retinan las condiciones para recibir ayudas del
mismo tipo que la de Ultracongelados Antdrtida hayan
recibido dicha ayuda. Al mismo tiempo, la Comisiéon no
alcanza a ver cémo podrian truncarse las expectativas de
desarrollo de la empresa ya que es la mayor de la re-

gion ().

Por tltimo, como, segin Espaiia, la ayuda se otorga para la
transformacién productos de la acuicultura y no de pro-
ductos de la pesca, es coherente con la Politica Pesquera
Comiin pues no contribuye a agotar los recursos pesque-
ros. La Comision tiene dudas de que el mero hecho de que
la ayuda se destine a la transformacién de productos acui-
colas baste para juzgar la coherencia de la medida con la
Politica Pesquera Comdn.

La Comisién considera, pues que Espana no ha aportado
pruebas suficientes que demuestren la compatibilidad de la
medida con el mercado interior.

3.3.3. Efecto incentivador

La necesidad de la ayuda es una condiciéon general de la
compatibilidad de la ayuda con el mercado comdin (¥). Para
que una ayuda pueda ser compatible con el mercado co-
man, debe demostrarse que dicha ayuda da lugar a una
actividad adicional por parte del beneficiario, que no se
produciria si la ayuda no se concediera (°). De otra forma,
la ayuda se limitarfa a provocar una distorsién de la com-
petencia sin tener, como contrapartida, ningtin efecto po-
sitivo.

Segtn el punto 3.3, parrafo primero, de las Directrices,
«para poder considerarse compatible con el Mercado Co-
min, toda medida de ayuda debe contener un elemento
incentivador o requerir alguna contrapartida del beneficia-
rio» y en el pdrrafo segundo se detallan los dos tipos de
situaciones que se considera que no contienen ese ele-
mento incentivador:

a. «as ayudas que se conceden para operaciones que el
beneficiario ha emprendido ya» y

b. das ayudas para actividades que el beneficiario habria
podido acometer solo en condiciones de mercado».

En lo que se refiere a la tipologia de la letra a), la Comision
duda de que se cumpla en el presente caso la condicion
fijada en el punto 3.3 pues la primera inversion se realiz6
el 1 de septiembre de 2007 (proyecto BU/070026/S14) y
la segunda, el 1 de septiembre de 2008 (BU/080025/S14),
cuando segtin la notificacién y el fundamento legal de la
ayuda (Resolucién del Director General de Industrializa-
ciéon y Modernizacién Agraria de 31 de diciembre de
2009 relativa al expediente BU/070026/S14 y BUJ
080025/S14) la ayuda solo se otorgaria una vez aprobada

(%) Carta de 17 de octubre de 2011, letra F.

() Decision n® 98/99 de la Comisién sobre Scania, de 13.5.2009 (DO
C 147 de 27.6.2009).

(°) Decisién de la Comisién de 10.5.2007 relativa a la ayuda estatal C
4/2006 — Portugal — Ayuda a Djebel (DO L 219 de 24.8.2007).
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por la Comisién. Es claro pues que Ultracongelados An-
tartida comenzé a realizar los proyectos antes de que la
ayuda fuera aprobada, por lo que la Comisi6n tiene dudas
sobre el elemento de incentivacion (1).

En cuanto al segundo tipo de casos previstos en el punto
3.3, se considera que la ayuda carece del elemento de
incentivaciéon cuando es una ayuda «para actividades que
el beneficiario habria podido acometer solo en condiciones
de mercado». Espafia argumenta que la modernizacion de
la maquinaria se deriva de la amortizacion del equipa-
miento y es una necesidad sin la cual ninguna empresa
puede permanecer en el mercado. En esta fase del proce-
dimiento, la Comisién cree que, esto indica que la empresa
habria realizado las inversiones incluso en ausencia de
perspectiva de obtener ayuda y que la ayuda es una ayuda
de funcionamiento que cubre costes que la empresa debe-
ria haber soportado. Esta opinién de la Comisién se ve
confirmada por la aseveracion que figura en la carta de
9 de marzo de 2011 segtn la cual el beneficiario estd
decidido a invertir y la ayuda no es un factor determinante
para hacerlo o no.

En esta fase del procedimiento, la Comisién estima pues
que la ayuda estatal que aqui se trata entra en la categoria
de ayudas que no contienen un elemento incentivador
segin el punto 3.3, pdrrafo segundo, de las Directrices.

3.3.4. Coherencia con la politica de competencia

El punto 3.1 de las Directrices dispone que las ayudas
estatales concedidas en el sector pesquero sélo pueden
justificarse si son conformes a los objetivos de la politica
de competencia.

Las autoridades espaflolas sostienen que una medida de
ayuda cuya intensidad no es mds que del 12 % debe ser
considerada compatible con el mercado interior. El Tribu-
nal ha declarado que la cuantia relativamente reducida de
una ayuda o el tamafio relativamente modesto de la em-
presa beneficiaria no excluyen a priori la posibilidad de que
se vean afectados los intercambios intracomunitarios (2).

Espafia afirma que, dado el escaso peso de la produccion
de esta empresa comparado con el volumen de consumo
total de este producto en la Unién Europea, la ayuda no
supone perturbacion alguna de la competencia dentro del
mercado interior. Segtin EUROSTAT, en 2009 el mercado
espaflol de los langostinos suponia el 23 % del total de la
UE (lo que lo convierte en el mayor mercado de la EU) y,
en valor, Espafia es el primer proveedor de langostinos
(28 829 toneladas en 2009 y 30 068 toneladas en 2010).
La Comisién estima, en esta fase del procedimiento, que
otorgar una ayuda a un empresa que es la mayor empresa
de transformacién de productos acuicolas de la Comuni-
dad Auténoma de Castilla y Ledn, que supone el 7 %
(7 000 toneladas) de todo el mercado de langostinos de
Espafia y que pertenece al grupo Pescanova (25 000 tone-
ladas) puede falsear la competencia en el mercado y afectar
a los intercambios comerciales.

(") Decision de la Comision sobre un proyecto de ayudas de Austria en
favor de Lift GmbH-Doppelmayr, C 77/9 de 14.10.1998 (DO L 142
de 5.6.1999).

(%) Sentencia del Tribunal de 21.3.1990 en el asunto 142/87, Re Tu-
bemeuse: Belgium/Comisién, [1990] Rec. 1-959.

(49)

(50

=

(51

N

(53)

La Comision sefiala que no es la intensidad de la ayuda lo
que determina su compatibilidad sino el resultado de la
comparacion entre los efectos negativos y positivos que
produce. En el presente caso la Comision tiene dudas de
que los efectos positivos, que Espafia no ha demostrado,
pudieran ser superiores a los efectos negativos que oca-
siona de falseamiento de la competencia.

Por dltimo, la Comision tiene dudas que, aunque la pre-
sente medida de ayuda se examinase en funcién de las
disposiciones del punto 4.9 de las Directrices, Espafia
haya demostrado que cumpla los principios enunciados
en el apartado 3 de las Directrices. La medida no parece
coherente con la politica de competencia, con la Politica
Pesquera Comdn ni con las disposiciones del Reglamento
del FEP, ademds de no tener un efecto incentivador, segiin
lo indicado en los puntos 36, 39, 43, 44,48 y 49.

4. DECISION

En vista del andlisis expuesto, la Comisién ve dificil deter-
minar como esta ayuda podria ser coherente con las Di-
rectrices y con los principios de la Politica Pesquera Co-
min y de la politica de competencia. Por lo tanto, la
Comision tiene dudas sobre la compatibilidad de la medida
de ayuda prevista con el mercado interior.

Habida cuenta de las consideraciones anteriores, la Comi-
sién, actuando conforme al procedimiento establecido en
el articulo 108, apartado 2, del Tratado de Funcionamiento
de la Unién Europea, insta a Espafia a presentar sus ob-
servaciones y a facilitar toda la informaciéon que pueda
ayudar a evaluar la ayuda en el plazo de dos meses a partir
de la fecha de recepcion de la presente carta. La Comisién
insta también a las autoridades espafiolas a que transmitan
inmediatamente una copia de la presente carta al benefi-
ciario potencial de la ayuda.

La Comision desea recordar a Espaiia el efecto suspensivo
del articulo 108, apartado 3, del Tratado de Funciona-
miento de la Unién Europea y lama su atencién sobre el
articulo 14 del Reglamento (CE) n°® 659/1999 del Consejo,
que prevé que toda ayuda concedida ilegalmente podrd
recuperarse de su beneficiario.

Por la presente, la Comision comunica a Espafla que in-
formard a los interesados mediante la publicacion de la
presente carta y de un resumen significativo en el Diario
Oficial de la Unién Europea. Asimismo, informard a los
interesados en los Estados miembros de la AELC signata-
rios del Acuerdo EEE mediante la publicaciéon de una co-
municacién en el suplemento EEE del citado Diario Oficial
de las Comunidades Europeas, y al Organo de Vigilancia
de la AELC mediante copia de la presente. Se invitard a los
todos los interesados mencionados a presentar sus obser-
vaciones en un plazo de dos meses a partir de la fecha de
publicacién de la presente.”
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STATNA POMOC - GRECKO

Stitna pomoc SA.34824 (2012/C) (ex 2012/NN) — Rekapitalizicia banky National Bank of Greece
Helénskym finanénym fondom stability

Vyzva na predlozenie pripomienok v silade s ¢linkom 108 ods. 2 ZFEU
(Text s vyznamom pre EHP)
(2012/C 359/03)

Listom z 27. jula 2012, ktory je uvedeny v autentickom jazyku za tymto zhrnutim, Komisia ozndmila
Grécku svoje rozhodnutie zacat konanie podla ¢lanku 108 ods. 2 Zmluvy o fungovani Eurépskej dnie (dalej
len ,ZFEU®), pokial ide o uvedend pomocfuvedené opatrenie.

Z dovodov finan¢nej stability Komisia rozhodla docasne schvilit opatrenie vo forme zdvizného prisflubu
a preklenovacej rekapitalizicie ako pomoci na zdchranu na obdobie Siestich mesiacov od datumu tohto
rozhodnutia.

Zainteresované strany mozu predloZit svoje pripomienky k pomocifopatreniu, vo veci ktorého Komisia
zatina konanie, v lehote jedného mesiaca odo diia uverejnenia tohto zhrnutia a nasledujiceho listu.

Kontaktné tdaje:

European Commission
Directorate-General for Competition
State Aid Greffe

Office: J-70, 3/225

1049 Bruxelles/Brussel
BELGIQUE/BELGIE

Fax: +32 2 296 1242

Tieto pripomienky sa ozndmia Grécku. Zainteresované strany mozu pisomne s uvedenim dovodov poziadat

o doverné zaobchddzanie s tdajmi o ich totoznosti.

TEXT ZHRNUTIA
POSTUP

Dna 20. aprila 2012 poskytol Helénsky fond financnej stability
(HFSF) banke National Bank of Greece (dalej len ,NBG* alebo
,banka“) zdvizny prisflub podielat sa na zvyseni jej zdkladného
imania. Dila 28. mdja 2012 sa vykonala preklenovacia rekapi-
talizdcia banky NBG. Podobné zdvizné prisluby boli zaslané
banke Piracus Bank (SA.34826 (2012/NN)), banke EFG Euro-
bank (SA. 34825 (2012/NN)) a banke Alpha Bank (SA.34823
(2012/NN)), ktorym boli zdrovenn poskytnuté rekapitalizacie.
Grécke organy notifikovali zavdzné prisfluby 10. mdja 2012.
KedZe opatrenie sa uz prijalo, dtvary Komisie ich zaregistrovali
ako nenotifikovand pomoc pod &islom SA. 34824 (2012/NN).

OPIS OPATRENIA/POMOCI, VO VECI KTOREHO|/ KTOREJ
KOMISIA ZACINA KONANIE

Kapitdl banky NBG presiel do minusu v dosledku tcasti na
zapojeni sukromného sektora (1), ktord bola spitne zatictovand
do poslednej Stvrtiny roka 2011. Diia 20. aprila HESF poskytol
zdvdzny prislub, Ze sa na pldnovanom zvySovani akciového

(") Zapojenie sikromného sektora: rokovanie medzi gréckymi organmi
a sttkromnymi veritelmi boli zamerané na dosiahnutie ¢astocného
odpustenia $ttneho dlhu stkromnymi veritelmi na dobrovolnej
béze. Zapojenie sikromného sektora je svojou povahou vynimocné
a malo zna¢ny dosah na grécke banky: mnohé z nich kvoli zapo-
jeniu stikromného sektora utrpeli straty.

kapitdlu banky NBG bude podielat sumou v hodnote do 6,9
miliardy EUR. [...] (*) Kapitdlovd primeranost skupiny NBG
dosiahla na konci roka 2011 hodnotu 8,31 % (pro-forma),
pricom je v nej zapocitany spatny tcinok kapitdlovej podpory,
ktort obsahoval zavazny prisflub HFSF. Na zdklade zavizku
prijatého v zdvdznom prislube HFSF 28. mdja 2012 presunulo
7,43 miliardy EUR banke NBG (tdto suma bola urcend na
zdklade finanénych ddajov z prvej Stvrtiny roku 2012) v sdlade
s ustanoveniami preklenovacej rekapitalizicie stanovenymi
v zékone, ktorym sa zriaduje HFSF, vo vtedajsjom zneni
zmien a doplneni. Obe sumy uvedené v zdviznom prislube
a v preklenovacej rekapitalizacii boli vypocitané Gréckou
ndrodnou bankou (Bank of Greece), aby sa zarudilo, Ze banka
dodrziava vtedy platné poziadavky kapitdlovej primeranosti.
Preto v sivahe z 31. marca 2012 skupina NBG zaregistrovala
kapitdlovi primeranost na drovni 8,1 % a vlastny kapitdl Tier 1
v hodnote 6,4 % (v pripade banky ilo v stvislosti s kapitdlovou
primeranostou o 11,7 % a v suvislosti s vlastnym kapitdlom
Tier 1 o 10,7 %). Objem preklenovacej rekapitalizacie predsta-
voval k 31. marcu 2012 priblizne 11,6 % rizikovo vazZenych
aktiv skupiny NBG. Spolu s prioritnymi akciami, ktoré boli
poskytnuté v mdji 2009 a v decembri 2011 predstavuje
objem pomoci, ktory banka ziskala vo forme inej, ako su
zdruky a pomoc na zabezpelenie likvidity, 13,6 % rizikovo
vazenych aktiv banky.

(*) Dovernd informdcia, aj v nasledujiicom texte sa doverné informécie
oznacuja [...]
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POSUDENIE OPATRENIA/POMOCI

Zavizny prislub, ktory HFSF poskytol 20. aprila 2012, fond
pevne zavazuje k rekapitalizdcii banky. HFSF ziskava zdroje
zo §titu a okolnosti, za ktorych moze poskytovat podporu
finan¢nym institacidm, st presne vymedzené a obmedzené gréc-
kymi prédvnymi predpismi. Preto moZno vyuzitie Stdtnych
zdrojov pricitat §tatu.

Zéavizny prislub uz poskytol vyhodu banke [...]. Preklenovacia
rekapitalizdcia ukoncend 28. mdja 2012 je realizovanim
zdvizku prijatého v zdviznom prislube a preto pokracovanim
rovnakej pomoci. Preklenovacia rekapitalizicia vo forme obli-
gdcii ENFS zvysila podiel kapitdlu banky NBG na droven, ktord
umoziuje jej posobenie na trhu a pristup do operdcii Eurosys-
tému, a preto takisto zvyhodnila banku zo 3tdtnych zdrojov.

V désledku toho doslo k posilneniu pozicie prijimatela, kedZze
boli poskytnuté finan¢né zdroje na to, aby sa nadalej dodrzia-
vali kapitdlové poziadavky, ¢o viedlo k narueniu hospodarskej
sttaze. Vzhladom na to, Ze banka posobi na inych eurépskych
finan¢nych trhoch a kedZe finanéné institdcie z inych ¢lenskych
Stdtov posobia v Grécku, toto opatrenie mé takisto potencidl
ovplyvitovat obchod medzi ¢lenskymi $tatmi.

Prévnym zdkladom pre postdenie opatrenia zostava ¢lanok 107
ods. 3 pism. b) ZFEU, podla ktorého mozno stitnu pomoc
mozno povazovat za zluditelnd s vniatornym trhom, ak je
poskytnutd ,na ndpravu vdznej poruchy fungovania v hospodar-
stve Clenského $tdtu“. Komisia nadalej zastdva ndzor, Ze
podmienky na schvélenie 3tdtnej pomoci podla clanku 107
ods. 3 pism. b) ZFEU st splnené, pretoze finanéné trhy sa
znovu ocitli pod tlakom a tento ndzor potvrdila prijatim oznd-
menia o predlZeni v decembri 2011. Pokial ide o grécke hospo-
darstvo, Komisia uznala vo svojom nadvdznom schvéleni gréc-
kych schém podpory Gverovych institdcii, ze hrozi vdzne naru-
Senie gréckeho hospodarstva a Ze Stitna podpora bankdm je
vhodnou ndpravou tohto narusenia. Tdto hrozba je v pripade
NBG o to vicsia, Ze ide o velkd banku.

Komisia md v3ak v tomto $tadiu pochybnosti, ¢i je opatrenie
pomoci v stlade so vieobecnymi kritériami zlucitelnosti t. j.
kritériami ,vhodnosti, ,nutnosti“ a ,proporcionality”.

Pokial ide o ,vhodnost“ opatrenia, Komisia podotyka, Ze opat-
renie, ktoré je nutné predovsetkym v dosledku zapojenia
sikromného sektora, sa zameriava na zabezpecenie stladu
banky s regulatnymi kapitdlovymi poziadavkami a uchovanie
jej oprdvnenosti na ziskanie likvidity centrdlnej banky. Opat-
renie sa na prvy pohlad zdd vhodné vzhladom na to, Ze jeho
cielom je prispiet k finan¢nej stabilite v Grécku a banka NBG je
v tejto krajine systémovo vyznamnou bankou. Komisia md vSak
pochybnosti a nemodze v tomto $tddiu posudit, ¢i sa okamzite

prijali vSetky opatrenia, ktoré by v budicnosti zabrdnili vzniku
situdcie, v ktorej by banka potrebovala pomoc. V tomto $tadiu
nie je jasné, kto bude kontrolovat banku po tom, ako sa prekle-
novacia rekapitalizacia nahradi stalou rekapitalizdciou. Kontrolu
nad bankou prevezme bud $tdt, alebo mensina stikromnych
vlastnikov, ktori budd moct profitovat z pakového efektu.
V kazdom pripade by Komisia chcela zaistit, aby sa nezhorsila
kvalita finan¢nej situdcie banky a najmi jej postupu pri posky-
tovani hypoték. Ak napriklad banka prejde pod statnu kontrolu,
malo by sa zabezpecit, Ze nebude mat zl¢ riadenie alebo Ze
nebude dochddzat k nespravnemu ocefiovaniu, ¢ poskytovaniu
hypoték, ktoré nie je orientované podnikatelsky. Komisia md
v tomto $tadiu pochybnosti, ¢i sicasny rdmec spravy a riadenia
moze obmedzovat verejné zasahovanie do trhov a koordindciu.
Ak by naopak vacsinu podielov banky NBG vlastnil v budiicnosti
investor, ktory by investoval iba obmedzené mnozstvo pefiazi
a vyuzival kipne opcie na podiely vlastnené S$titom, taky
investor by mohol byt v pokuseni nadmerne riskovat. Zaverom
mozno konstatovat, Ze hrozi riziko, ze dojde k zhorSeniu
riadenia banky, ktoré by mohlo ohrozit obnovenie Zivotnosti
a uchovanie finan¢nej stability. Vzhladom na to, Ze nie je jasné,
kto bude v buddcnosti vlastnit a kontrolovat banku, Komisia
mé v tomto $tadiu pochybnosti, ¢i je opatrenie pomoci vhodné
a vyzyva grécke orgdny, banku a zainteresované tretie strany,
aby predlozili pripomienky a informadcie.

Hoci bol objem pomoci vypocitany tak, aby zarucil, Ze banka
bude dodrziavat sicasné poziadavky kapitalovej primeranosti,
k pomoci dochddza po dlhom obdobi predchddzajicich rekapi-
talizdcii. Komisia pochybuje, Ze boli prijaté vsetky opatrenia,
ktoré by zabrénili situdcii, v ktorej by banka potrebovala reka-
pitaliza¢nti pomoc v buddcnosti, a to vratane rekapitalizdcie na
dosiahnutie stladu so zdvizkami obsiahnutymi v memorande
o hospodérskych a finan¢nych politikdch druhého programu
uprav pre Grécko (v ktorom sa vyzaduje, aby bol vlastny kapital
Tier 1 v hodnote 9 % do septembra 2012 a v hodnote 10 % do
jna 2013). Pokial ide o odmenu za opatrenia pomoci, odmena,
ktortt HFSF ziska, je niZsia ako rozpitie 7 % az 9 % uvedené
v ozndmeni o rekapitalizdcii. V pripade, Ze preklenovacia reka-
pitalizdcia bude dostato¢ne kratka, Komisia mozZe zohladnit jej
Specifické charakteristiky a kontext, v ktorom bola poskytnuta,
a schvilif nizsiu odmenu. Avsak vzhladom na to, Ze v tomto
stadiu predovietkym najma z dovodu zlozitého hospodarskeho
prostredia je dlzka trvania preklenovacej rekapitalizacie neistd,
Komisia md pochybnosti o tom, ¢i je odmena dostato¢na.
Okrem toho preklenovacia rekapitalizicia nesposobi zniZenie
poctu sticasnych akciondrov banky. Ekonomické a pravne vlast-
nictvo banky sa nezmeni, kym neddjde ku konec¢nej rekapitali-
zdcii banky. Preto, ak by mala preklenovacia rekapitalizicia trvat
dlhsie obdobie, toto opatrenie by nebolo v zhode so zdsadami
odmien a rozdelenim bremena vyplyvajicimi z pravidiel $tatnej
pomoci. Komisia vyzyva na predkladanie pripomienok k tymto
otazkam.

Pokial ide o vhodnost opatrenia, banka ziskava velky objem
pomoci, ktory moze viest k zdvaznym poruseniam hospodar-
skej sttaze, ak sa zohladni okrem iného aj rekapitalizdcia
dalsich troch velkych bank v Grécku zo strany HFSF. Vzhladom
na velky objem poskytnutej pomoci a dlhého obdobia na
zdchranu, Komisia md v tomto $tddiu pochybnosti, ¢ zdruky
obsiahnuté v stcasnych schvdlenych schémach (napr. zdkaz
vyplacania dividend, neuplatnenie kipnych opcii bez predcha-
dzajticej konzultcie s Komisiou atd.) si v stvislosti s prislusnou
preklenovacou rekapitalizdciou dostato¢né. Komisia vyzyva
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grécke organy, prijemcu a tretie strany, aby predloZili v tejto
savislosti svoje pripomienky. Komisia okrem toho pozname-
ndva, 7ze HFSF uZz menoval zdstupcu vo vsetkych Styroch
bankdch, ktorym poskytuje preklenovaciu rekapitalizaciu, ale
eSte neexistuji pravidld, ktoré by zabranili HFSF, aby nezdielal
informdcie medzi tymito podnikmi a aby ich nekoordinoval.
V zédujme pozorného monitorovania banky sa zdd byt vhodné,
aby sa Komisia mohla spolahniit na monitorovacieho spravcu,
ktory by bol fyzicky pritomny v banke a pozoroval zhorSenie
situdcie v obchodnych postupoch banky ako napr. nespravne

oceftovanie alebo poskytovanie hypoték, ktoré nie je oriento-
vané podnikatelsky alebo poskytovanie neudrzatelnych trokov
na vklady. Komisia vyzyva prijemcu a tretie strany, aby pred-
lozili pripomienky aj k tejto otdzke.

V silade s ¢lankom 14 nariadenia Rady (ES) ¢. 659/1999 sa
moéze od prijemcu pozadovat vritenie kaZzdej neoprdvnene
poskytnutej pomoci.



21.11.2012

Uradny vestnik Eurépskej Ginie

C 359/21

TEXT LISTU

,The Commission wishes to inform Greece that, having examined the information supplied by your auth-

O
(&)

rities on the aid measure referred to above, it has decided to temporarily approve the measure in the form
f a commitment letter and bridge recapitalisation as rescue aid and to initiate the procedure laid down in

Article 108(2) of the Treaty on the Functioning of the European Union ("TFEU") in regard to that measure.

(2

(3
(4

1. PROCEDURE

(1) In May 2009, National Bank of Greece (NBG' or 'the bank') was recapitalised under the recapitalisation
scheme, which is part of the "Support Measures for the Credit Institutions in Greece" approved by the
European Commission on 19 November 2008 (?).

(2) Recital 14 of the decision of 19 November 2008 provided that a restructuring plan needed to be
notified to the Commission for the beneficiaries of that recapitalisation scheme. The extent of the
restructuring plan for each bank depended on that bank’s individual situation.

(3) A plan was submitted to the Commission by the Greek authorities on 2 August 2010 describing the
bank’s programme for ensuring long-term viability under the macro-economic assumptions which
were relevant at that point in time. That plan, its subsequent updates as well as additional information
submitted by the Greek authorities, were administratively registered by the Commission services under
case SA. 30342 (PN 26/2010) and then SA. 32788 (2011/PN).

(4) On 22 December 2011, the Commission approved a second recapitalisation for NBG under the
recapitalisation scheme (3).

(5) NBG has also benefited from aid measures under the guarantee and the bond loan schemes which are
part of the "Support Measures for the Credit Institutions in Greece" approved by the European
Commission on 19 November 2008 and subsequently prolonged and amended (¥).

(6) On 20 April 2012, the Hellenic Financial Stability Fund provided NBG with a commitment letter to
participate in the share capital increase of the bank. On 28 May 2012, a bridge recapitalisation of NBG
was implemented.

(7) Similar commitment letters have been sent and bridge recapitalisations granted to Alpha Bank (SA.
34823 (2012/NN)), Piracus Bank (SA. 34826 (2012/NN)) and EFG Eurobank (SA. 34825 (2012/NN)).
On 10 May 2012, the Greek authorities formally notified to the Commission the commitment letters

) See Commission decision of 19 November 2008 in State Aid N 560/2008 "Support Measures for the Credit Institutions in

Greece", O] C 125, 05.06.2009, p. 6. It was attributed the number SA.26678 (N 560/2008). That scheme was

subsequently prolonged and amended (see below under footnote 4).
) See Commission Decision of 22 December 2011 in State aid SA.34064 (2011/N) "Second rescue recapitalisation of NBG
under the Greek recapitalisation scheme", O] C 99, 03.04.2012, p. 4.
On 2 September 2009, Greece notified a number of amendments to the support measures and a prolongation until
31 December 2009 that were approved on 18 September 2009 (See Commission decision of 18 September 2009 in
State Aid N 504/2009 "Prolongation and amendment of the Support Measures for the Credit Institutions in Greece", O] C 264,
06.11.2009, p. 5). On 25 January 2010, the Commission approved a second prolongation of the support measures
until 30 June 2010 (See Commission decision of 25 January 2010 in State Aid N 690/2009 "Prolongation of the
Support Measures for the Credit Institutions in Greece", O] C 57, 09.03.2010, p. 6). On 30 June 2010, the Commission
approved a number of amendments to the support measures and an extension until 31 December 2010 (See
Commission decision of 30 June 2010 in State Aid N 260/2010 "Extension of the Support Measures for the Credit
Institutions in Greece", O] C 238, 03.09.2010, p. 3.). On 21 December 2010 the Commission approved a prolongation
of the support measures until 30 June 2010 (See Commission decision of 21 December 2010 in State aid SA 31998
(2010/N) "Fourth extension of the Support measures for the credit Institutions in Greece", O] C 53, 19.02.2011, p. 2). On
4 April 2011 the Commission approved an amendment (See Commission decision of 4 April 2011 in State Aid
SA.32767 (2011/N) "Amendment to the Support Measures for the Credit Institutions in Greece", O] C 164, 02.06.2011,
p- 8). On 27 June 2011 the Commission approved a prolongation of the support measures until 31 December 2011
(See Commission decision of 27 June 2011 in State aid SA.33153 (2011/N) "Fifth prolongation of the Support measures
for the credit Institutions in Greece", O] C 274, 17.09.2011, p. 6). On 6 February 2012, the Commission approved a
prolongation of the support measures until 30 June 2012 (See Commission decision of 6 February 2012 in State aid
SA.34149 (2011/N) "Sixth prolongation of the Support Measures for the Credit Institutions in Greece", O] C 101,
04.04.2012, p. 2. On 6 July 2012, the Commission approved a prolongation of the support measures until
31 December 2012 (See Commission decision of 6 July 2012 in State Aid case SA.35002 (2012/N) - Greece
"Seventh prolongation of the Support Scheme for Credit Institutions in Greece", not yet published.

=
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provided to NBG (and the other banks), in line with recital 43 of the Commission decision of
6 February 2012 (°). As the measure had already been taken, the Commission services registered as
a non-notified aid under case SA 34824 (2012/NN).

(8) The Commission notes that Greece accepts that the decision be adopted in the English language.

2. DESCRIPTION
2.1. General context of the Greek banking sector

(9) As regards the performance of their assets and resulting
capital needs, the Greek banks face the double challenge of
high losses on their holding of Greek government bonds
(GGBs) and a deep and protracted recession which has
given rise to a rapidly raising default rate on the loans
to Greek household and companies (9).

(10) Greek banks have participated in the private sector bond

exchange, known as Private Sector Involvement — PSL. The
first decision on the PSI envisaging a 21 % write down on
GGBs, was taken in the European Council of 21 July
2011. PSI-II was put forward by the Euro area Member
States on 26 October 2011 and envisaged a bond
exchange with a nominal discount of around 50 % on
notional Greek debt by private investors. In February
2012, Greece put in place PSIFII and announced the
results on 9 May 2012. The debt exchange resulted in
significant additional losses and capital needs for the
Greek banks. At that time, Euro area Member States
decided that additional financing to Greece would
include the recapitalisation of Greek banks (7).

(11) As regards the liquidity position of the Greek banks, it has

continued to tighten. Domestic deposits decreased
markedly in 2011 (- 18 %) due to recession and political
uncertainty. As Greek banks are shut out from wholesale
funding markets, they are entirely dependent on Central
bank financing, a growing portion of which is in the form
of emergency liquidity assistance.

(12) Since the Greek banks were expected to face substantial

(5

capital shortfalls as a result of the PSIHI and the
continuing recession, the Memorandum of Economic and
Financial Policies of the Second Adjustment Programme

) See Commission decision of 6 February 2012 in State Aid

SA.34148 (2011/N) "Third prolongation of the Recapitalisation of
credit institutions in Greece under the Financial Stability Fund (ESF)",
O] C 101, 04.04.2012, p. 2. Recital 43 of the decision provides
that the Greek authorities will 'notify individually any recapitalisation
of a bank which has already received a recapitalisation from the
State in the current crisis. The Commission notes that commitment
will allow it to assess individually recapitalisation of banks which
receive successive aid. It is important, as, in such cases, it has to be
assessed more in detail whether an additional recapitalisation of the
bank is the best option to preserve financial stability and limit
distortions of competition. In such cases of successive aid, it has
also to be verified whether the recapitalisation instrument and
remuneration to be used by the HFSF are still appropriate'.
European Commission - Directorate General Economic and Financial
Affairs. The Second Economic Adjustment Programme for Greece - March
2012, p. 17, available online at http://ec.europa.eu/economy_
finance/publications|occasional_paper/2012/pdffocp94_en.pdf.

See the Euro Summit Statement of 26 October 2011, point 12,
available online at: http://www.consilium.europa.eufuedocs/cms_
data/docs|pressdata/enfec/125644.pdf.

=

-

for Greece between the Greek Government, the European
Union, the International Monetary Fund and the European
Central Bank dated 11 March 2012 has made available
funds for the banks’ recapitalisation. Total bank recapitali-
sation needs and resolution costs to be financed under that
programme are estimated at EUR 50 billion (8). An
amount of EUR 25 billion was made available upfront to
deal with recapitalisation needs arising from PSI and the
estimated funding gap due to resolutions (°). The funds are
available through the Hellenic Financial Stability Fund.

13

=

According to the Memorandum of Economic and Financial
Policies, “banks submitting viable capital raising plans will
be given the opportunity to apply for and receive public
support in a manner that preserves private sector
incentives to inject capital and thus minimizes the
burden for taxpayers” (). The recapitalisation of the
Greek banking sector has to be carried out by the end
of September 2012, in order for banks to comply with
a 9 % Core Tier 1 ratio by September 2012 and 10 % by
June 2013.

2.2. Description of the Schemes put in place by
greece during the financial crisis

2.2.1. Description of the Support Measures for the Credit
Institutions in Greece introduced in 2008

(14) On 19 November 2008, the Commission approved the
"Support Measures for the Credit Institutions in
Greece" (1) designed to ensure the stability of the Greek
financial system. The Greek package of State aid measures
for credit institutions included (i) a recapitalisation scheme,
(ii) a guarantee scheme, and (iii) a government bond loan
scheme. The Commission subsequently approved
amendments to those measures and prolonged them
several times ('2).

2.2.2. Description of the recapitalisation scheme for credit
institutions in Greece under the Hellenic Financial
Stability Fund

(15) The Memorandum of Understanding on Specific Economic
Policy Conditionality between the Greek Government, the

(®) European Commission - Directorate General Economic and

Financial Affairs. The Second Economic Adjustment Programme for
Greece - March 2012, p. 106.

(°) International Monetary Fund, Greece: Request for Extended
Arrangement Under the Extended Fund Facility - Staff Report, IMF
Country Report No. 12/57, 16 March 2012, p. 28, available
online at http://www.imf.org/external/pubs/ft/scr/2012/crl1 257.pdf.

(') European Commission - Directorate General Economic and
Financial Affairs. The Second Economic Adjustment Programme for
Greece - March 2012, p. 104.

(") See Commission decision of 19 November 2008 in State Aid
N 560/2008 "Support Measures for the Credit Institutions in Greece",
O] C 125, 05.06.2009, p. 6.

('3 See footnote 4.


http://ec.europa.eu/economy_finance/publications/occasional_paper/2012/pdf/ocp94_en.pdf
http://ec.europa.eu/economy_finance/publications/occasional_paper/2012/pdf/ocp94_en.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/125644.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/125644.pdf
http://www.imf.org/external/pubs/ft/scr/2012/cr1257.pdf
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(16)

*)

European Union, the International Monetary Fund and the
European Central Bank dated 3 May 2010 provided for
the establishment of the Hellenic Financial Stability Fund
(HESF). The objective of the HFSF is to safeguard the
stability of the Greek banking system by providing
equity capital to credit institutions (*}). On 3 September
2010, the Commission approved the HFSF as a recapitali-
sation scheme in line with the rules on support schemes
for the financial sector during the crisis ('4) and prolonged
it several times (**). The Commission approved the most
recent prolongation of the HFSF recapitalisation scheme
on 6 February 2012 until 30 June 2012 (‘). The HFSF
Law has subsequently been amended as regards the recap-
italisation scheme. The provisions referred to below were
in place when the commitment letter was sent and the
bridge recapitalisation took place. Since the later
amendments were adopted after the date of the Commis-
sion’s most recent decision on the HFSF recapitalisation
scheme, they were not part of the Commission’s
approval at the time.

Provisions of the HFSF Law

A credit institution whose viability has been confirmed by
the Bank of Greece may submit a request to the HFSF for
capital support, following an instruction from the Bank of
Greece.

A credit institution’s request for the provision of capital
support must necessarily be accompanied by the following
documents:

a) a business plan, that shows how the credit institution
will ensure viability for the next three to five years
under conservative/prudent assumptions and that has
been assessed as sustainable and credible by the Bank
of Greece, establishing the amount of the required
capital support and detailing the measures that the
credit institution intends to take so as to safeguard
and strengthen its solvency as soon as possible, in
particular by increasing its capital (including through
capital support from the HFSF), sale of parts of the
credit institution, andfor restoring its profitability
through cost-cutting, reducing risks or securing
support from other companies within its group; and

HEFSF operates in parallel with the Recapitalisation Scheme. The

other new role of the HFSF is to provide capital support to tran-
sitional  credit institutions established under the resolution
framework in Greece (Article 63 of Law 3601/2007). The HFSF's
role in the resolution process was not subject to the Commission’s
approval.

See Commission Decision of 3 September 2010 in State aid Case
N 328/2010, “Recapitalisation of Credit Institutions in Greece under the
Financial Stability Fund (FSF)", O] C 316, 20.11.2010, p. 7.

See Commission Decision of 14 December 2010 under State aid
case SA.31999 (2010/N), “Prolongation of the Recapitalisation of credit
institutions in Greece under the Financial Stability Fund (FSF)”, O] C 62,
26.02.2011, p. 16. See Commission decision of 27 June 2011 in
State Aid case SA.33154 (2010/N), "Second prolongation of the Recap-
italisation of credit institutions in Greece under the Financial Stability
Fund (FSF)", O] C 244, 23.08.2011, p. 2.

See Commission decision of 6 February 2012 in State Aid
SA.34148 (2011/N) "Third prolongation of the Recapitalisation of
credit institutions in Greece under the Financial Stability Fund (FSF)",
O] C 101, 04.04.2012, p. 2.

b) a detailed timetable for the implementation of the
measures described in the business plan.

(18) Following the finalisation of the terms and conditions of

(19

)

—

~

the share capital increase, the HFSF will provide capital
support in compliance with the EU State aid legislation.

The credit institution must prepare a detailed restructuring
plan or amend the plan already submitted to the European
Commission, in accordance with the applicable EU State
aid rules. The restructuring plan will be approved by the
HFSF. Within three months from the provision of capital
support, the Ministry of Finance must submit the restruc-
turing plan to the European Commission for approval.

The implementation period of the restructuring plan may
not exceed three years. An extension of up to two years
may be granted by decision of the HFSF, following consul-
tation with the Bank of Greece and subject to approval by
the European Commission.

Until the share capital increase is finalised, the relevant
HFSF legal framework specifies that the HFSF may
provide two temporary solutions as capital support:

[. A commitment letter;
II. A bridge recapitalisation.

I. Commitment letters provided by the HFSF

The HFSF, upon a decision of the Bank of Greece, may
provide a credit institution with a letter stating that it will
participate in that bank’s share capital increase (hereinafter
"commitment letter"). That credit institution (i) has to be
assessed as viable by the Bank of Greece and (ii) has to
submit a request for capital support to the HFSF.

The HESF provides the commitment letter on condition
that:

a) the business plan of the credit institution has been
assessed as viable and credible by the Bank of Greece,

b) the request for capital support has been approved by
the Bank of Greece,

¢) the Bank of Greece has considered that the provision of
that letter is necessary for the credit institution:

i. to continue operating on a going concern basis;

ii. to meet the current capital adequacy requirements
set up by the Bank of Greece (1’); and

iii. to maintain the financial stability of the Greek
banking system.

("7) The current capital adequacy requirements of the Bank of Greece

are set at 8 %.
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(24) For a credit institution for which the HFSF has issued a (28) The bridge recapitalisation is paid by the HFSF to the bank

(25)

(26)

commitment letter and until the completion of the share
capital increase, the HFSF:

a) appoints up to two representatives in the Board of
Directors of the credit institution;

b) may request from the credit institution any data and
information which it considers necessary, e.g. due dili-
gence.

The HFSF’s representative in the Board of Directors of the
credit institution has the following rights:

a) to call the General Assembly of Shareholders;

b) to veto any decision of the credit institution’s Board of
Directors:

i. regarding the distribution of dividends and the
bonus policy concerning the Chairman, the
Managing Director and the other members of the
Board of Directors, as well as the general
managers and their deputies; or

ii. where the decision in question could seriously
compromise the interests of depositors, or impair
the credit institution’s liquidity or solvency or its
overall sound and smooth operation (e.g. business
strategy, asset/liability management, etc.);

¢) to request an adjournment of any meeting of the credit
institution’s Board of Directors for three business days,
until instructions are given by the HFSFs Executive
Board, following consultation with the Bank of Greece;

d) the right to request that the Board of Directors of the
credit institution be convened;

e) the right to approve the Economic Director.

In exercising its rights, the HFSFs representative in the
Board of Directors must respect the credit institution’s
business autonomy.

Il. Bridge recapitalisations provided by the HFSF

In view of its participation in the future capital increase of
a credit institution that has been deemed viable by the
Bank of Greece, the HFSF may advance its contribution
(hereinafter the "bridge recapitalisation”) to such an
increase or part thereof, up to the amount specified by
the Bank of Greece.

in the form of European Financial Stability Fund (EFSF)
floating notes with maturities of six and ten years with
an issue date of 19 April 2012.

(29) The EFSF notes are deposited into an account of the credit

institution with the Bank of Greece exclusively for the
purpose of the HFSF participation in the capital increase.
The EFSF notes can be used only for the purpose of
ensuring liquidity through repurchase transactions with
market participants orfand through Euro-system oper-
ations.

(30) The terms of the bridge recapitalisation are enshrined into

a pre-subscription agreement agreed between the credit
institution, the HESF and the EFSF.

(31) For the period between the date of the bridge recapitali-

sation and the date of the conversion of the bridge recap-
italisation into ordinary shares and other convertible
financial instruments (hereinafter "conversion into the
final recapitalisation instruments"), the pre-subscription
agreement provides that:

a) the bank must pay to the HESF a 1 % annual fee on the
nominal value of the EFSF notes;

b) any coupon payments and accrued interest to the EFSF
notes for that period will count as additional capital
contribution by the HESF ('$).

(32) The HFSF grants the bridge recapitalisation following a

decision of the Bank of Greece, provided that:

a) The credit institution has submitted to the HFSF an
application for capital support, accompanied by a
business plan and a detailed timetable;

b) The application for capital support has been approved
by the Bank of Greece, while the business plan has
been assessed by the Bank of Greece as being viable
and credible;

¢) The Bank of Greece considers that the bridge recap-
italisation is necessary in order for:

i. the credit institution to meet the capital adequacy
requirements set up by the Bank of Greece;

ii. the credit institution to maintain access to the
monetary policy operations of the Eurosystem; and

iii. to ensure the stability of the Greek banking system;

('8) The pre-subscription agreement provided that: "The Effective Risk

payable to the Bank shall include the EFSF bonds and any coupon
payments and accrued interest to the EFSF bonds for the period from
the issuance of the bonds until the conversion of the Advance into share
capital and other convertible financial instruments as prescribed herein".
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d) The credit institution has agreed with the HFSF and the commercial banking, asset management, brokerage,

(33)

EFSF a presubscription agreement for the capital
increase.

The Minister of Finance, following an opinion of the HFSF,
may decide to provide additional corporate governance
safeguards until the conversion into the final recapitali-
sation instruments.

2.3. Beneficiary

NBG was founded in 1841 as a commercial bank and has
been listed in the Athens Stock Exchange since 1880.
Since October 1999, the bank has been listed on the
New York Stock Exchange. The bank’s branch and ATM
network, the largest in Greece (528 domestic banking
units and 1383 ATMs), effectively covers the entire
country. NBG and its subsidiaries (‘the Group') provide a
wide range of financial services including retail and

(35)

(36

investment banking, insurance and real estate at a global
level. Outside Greece, the Group is active in several
countries ie. Turkey, UK, South East Europe (SEE),
Cyprus, Malta, Egypt and South Africa via 1131
banking units.

NBG participated in the PSI programme with all eligible
bonds and other eligible securities, whose nominal value
amounted to around EUR 14.8 billion. In that framework,
the total PSI impairment charge amounted to EUR
11.8 billion for the Group (EUR 10.6 billion for the
bank) entirely booked in its 2011 accounts.

) The main financial figures for NBG Group for the first

quarter of 2012, December 2011 and December 2010
(consolidated data) are:

—_
W
~

~

Selective Volume figures (EUR million) 31 March 2012 31 December 2011 31 December 2010
Loans and advances to customers 70,710 72,432 75,105
(gross)

Deposits 57,419 59,544 68,039
Shareholders’ Equity (965,4) (253) 10,905
Assets 104,095 106,870 120,745
Operating Income 791 4,372 4,639
Operating Expenses 559 2,541 2,511
Impairment Losses on PSI — (11,783) —
Net attributable profit/loss (before PSI) (263) (289) 476
Profit/(Loss) for the period - after tax (540) (12,325) 440

Source: NBG — Financial Results, as at 31 December 2011 and for the period ended 31 March 2012, available online at:http:/[www.eurobank.gr/

online/home/generic.aspx?id=30&mid=360&lang=en.

2.4. State recapitalisations already received by the
bank

In May 2009, NBG received a capital injection of EUR
350 million, equivalent to around 0.70 % of its risk
weighted assets (RWA') - at the time - from the Greek
State under the recapitalisation scheme.

On 22 December 2011, the Commission approved a
second recapitalisation of EUR 1 billion in favour of
NBG, equivalent to around 1.52% of the bank’s
RWA (%) at the time. The total recapitalisation of EUR
1.35 billion was equivalent to around 2.07 % of its
RWA at the time. The second recapitalisation was
carried out from the Greek State under the recapitalisation
scheme and was notified to the Commission in
compliance with the obligation to notify any second
capital injection.

See Commission Decision of 22 December 2011 in State aid

*)

SA.34064 (2011/N) "Second rescue recapitalisation of NBG under the
Greek recapitalisation scheme", O] C 99, 03.04.2012, p. 4.

(39) The recapitalisations took the form of preference shares

(40)

()

subscribed by the State which have a fixed remuneration
of 10 %.

2.5. State liquidity support already received by the
bank

NBG has benefited and still benefits from aid measures
under the guarantee and the bond loan schemes which
are part of the "Support Measures for the Credit Insti-
tutions in Greece". As of 22 May 2012 (2), the guarantees
granted to NBG amounted to around EUR 17.8 billion and
the bond loans to about EUR 0.8 billion. The bank has
benefited and still benefits also from the emergency
liquidity assistance granted by the Bank of Greece.

According to the mid-term report on the operation of the guarantee

and the bond loan schemes submitted by the Ministry of Finance
on 27 June 2012. See recital 38 of the Commission decision of
6 February 2012 in State aid SA.34149 (2011/N) "Sixth prolon-
gation of the Support Measures for the Credit Institutions in Greece",
OJ C 101, 04.04.2012, p. 2.


http://www.eurobank.gr/online/home/generic.aspx?id=30&mid=360&lang=en
http://www.eurobank.gr/online/home/generic.aspx?id=30&mid=360&lang=en
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3. DESCRIPTION OF THE AID MEASURE

(41) Following its participation in the PSI, which was booked

(42)

retrospectively in the account of the fourth quarter of
2011, NBG’s capital turned negative.

On 20 April 2012, the HFSF provided a letter committing
to participate for an amount of up to EUR 6.9 billion in
the planned share capital increase of NBG and cover any
amount of unsubscribed share capital andfor convertible
bonds. [...]. (*) The capital adequacy ratio at end-2011
already included the retroactive effect of the capital
support included in the HFSF commitment letter, thus
reaching 8.31 % for NBG Group (pro-forma) and 12.7 %
for the bank (21).

On the basis of the obligation already undertaken in the
commitment letter, the HFSF advanced EUR 7.43 billion to
NBG on 28 May 2012 (??), in line with the provisions for
bridge recapitalisations laid down in the HFSF Law. Both
the amounts provided in the commitment letter and in the
bridge recapitalisation were calculated by the Bank of
Greece in order to ensure the bank’s compliance with
the current capital adequacy requirements. Therefore, in
the balance sheet of 31 March 2012, NBG Group
registered a capital 8.1 % (11.7 % for the bank) and a
Core Tier 1 of 6.4 % (10.7 % for the bank).

(44) The difference of EUR 530 million between the amounts

included in the commitment letter and the bridge recap-
italisation arises from the fact that the amount in the
commitment letter was estimated based on the financial
figures of the fourth quarter of 2011, while the amount of
bridge recapitalisation was determined based on the
financial figures of the first quarter of 2012.

(45) The amount of bridge recapitalisation represents around

11.6 % of NBG Group’s RWA as of 31 March 2012 (*3).
With the preference shares injected in May 2009 and
December 2011, the amount of aid received by NBG in
forms other than guarantees and liquidity assistance stands
at around 13.6 % of NBG Group’s RWA.

4. THE POSITION OF GREECE

(46) The Greek authorities acknowledged that the commitment

()
)

(22

=

*)

to provide capital to NBG contained in the letter provided
to the bank constitutes State aid.

Confidential information, also indicated below by [...].

See National Bank of Greece, Group and Bank Annual Financial Report
-31 December 2011, p. 88, available online at http://www.nbg.gr/
wps/wem/connect/e434c1004afc4402a7e7affe3aaa9284/
Financial+Report+NBG+GROUP-BANK+31+12+2011_EN+FINAL.
pdf?MOD=AJPERES& CACHEID=
e434c1004afc4402a7e7affe3aaa9284.

See National Bank of Greece, Group and Bank Condensed Interim
Financial Statements for the period ended 31 March 2012, p.20,
available  online  at  http://[www.nbg.gr/wps/wcm/connect/
6947b9804b6fb139a92aaf277c464667 [Financial+Report+NBG+
GROUP-BANK+31+03+2012_EN+Final.pdf’MOD=AJPERES&
CACHEID=6947b9804b6fb139a92aaf277c464667

The amount of RWA as of 31 March 2012 stood at around EUR
63.9 billion for the NBG Group. See National Bank of Greece,
Group and Bank Condensed Interim Financial Statements for the period
ended 31 March 2012, p. 20.

(47)

(48

=

(51)

The Greek authorities consider that the measures are
compatible with the internal market under Article 107(3)(b)
of the Treaty on the Functioning of the European Union
("TFEU").

5. ASSESSMENT OF THE AID IN THE FORM OF
THE COMMITMENT LETTER AND THE BRIDGE
RECAPITALISATION

5.1. Existence of aid

As stated in Article 107(3)(b) TFEU any aid granted by a
Member State or through State resources in any form
whatsoever which distorts or threatens to distort
competition by favouring certain undertakings or the
production of certain goods shall, in so far as it affects
trade between Member States, be incompatible with the
internal market.

The Commission notes that the commitment letter
provided by the HEFSF on 20 April 2012 firmly commits
the HFSF to recapitalise the bank. HFSF receives its
resources from the State. The HFSF has a limited
duration up to 2017, and so any profit or loss it incurs
will eventually be borne by the State. The Commission
therefore concludes that the letter commits State
resources and that the bridge recapitalisation involves
State resources. The circumstances in which the HFSF
can grant support to financial institutions are precisely
defined and limited by the Law. Accordingly, the use of
those State resources is imputable to the State.

As regards the existence of an advantage, the commitment
letter already granted an advantage to the bank. [...]. The
bridge recapitalisation finalised on 28 May 2012 is the
implementation of the obligation undertaken in the
commitment letter and thus a continuation of the same
aid. The bridge recapitalisation in the form of EFSF notes
has increased the bank’s capital ratio to a level that allows
the functioning of the bank on the market and access to
Euro-system operations. Therefore, the bridge recapitali-
sation also granted an advantage to the bank from State
resources.

As a result, the position of the beneficiary was
strengthened since the bank was provided with the
financial resources to continue to comply with the
capital requirements, thus leading to competition distor-
tions. As NBG is active in other European financial
markets and as financial institutions from other Member
States operate in Greece, the bridge recapitalisation by the
HEFSF is also likely to affect trade between Member States.

The bridge recapitalisation in essence implements the
commitment contained in the HFSF letter to NBG. The
Commission considers that the commitment letter and
the bridge recapitalisation refer to one and the same
measure. The Commission will hereafter refer to 'the
measure' and only make reference to the bridge recapitali-
sation when necessary.


http://www.nbg.gr/wps/wcm/connect/e434c1004afc4402a7e7affe3aaa9284/Financial+Report+NBG+GROUP-BANK+31+12+2011_EN+FINAL.pdf?MOD=AJPERES&CACHEID=e434c1004afc4402a7e7affe3aaa9284
http://www.nbg.gr/wps/wcm/connect/e434c1004afc4402a7e7affe3aaa9284/Financial+Report+NBG+GROUP-BANK+31+12+2011_EN+FINAL.pdf?MOD=AJPERES&CACHEID=e434c1004afc4402a7e7affe3aaa9284
http://www.nbg.gr/wps/wcm/connect/e434c1004afc4402a7e7affe3aaa9284/Financial+Report+NBG+GROUP-BANK+31+12+2011_EN+FINAL.pdf?MOD=AJPERES&CACHEID=e434c1004afc4402a7e7affe3aaa9284
http://www.nbg.gr/wps/wcm/connect/e434c1004afc4402a7e7affe3aaa9284/Financial+Report+NBG+GROUP-BANK+31+12+2011_EN+FINAL.pdf?MOD=AJPERES&CACHEID=e434c1004afc4402a7e7affe3aaa9284
http://www.nbg.gr/wps/wcm/connect/e434c1004afc4402a7e7affe3aaa9284/Financial+Report+NBG+GROUP-BANK+31+12+2011_EN+FINAL.pdf?MOD=AJPERES&CACHEID=e434c1004afc4402a7e7affe3aaa9284
http://www.nbg.gr/wps/wcm/connect/6947b9804b6fb139a92aaf277c464667/Financial+Report+NBG+GROUP-BANK+31+03+2012_EN+Final.pdf?MOD=AJPERES&CACHEID=6947b9804b6fb139a92aaf277c464667
http://www.nbg.gr/wps/wcm/connect/6947b9804b6fb139a92aaf277c464667/Financial+Report+NBG+GROUP-BANK+31+03+2012_EN+Final.pdf?MOD=AJPERES&CACHEID=6947b9804b6fb139a92aaf277c464667
http://www.nbg.gr/wps/wcm/connect/6947b9804b6fb139a92aaf277c464667/Financial+Report+NBG+GROUP-BANK+31+03+2012_EN+Final.pdf?MOD=AJPERES&CACHEID=6947b9804b6fb139a92aaf277c464667
http://www.nbg.gr/wps/wcm/connect/6947b9804b6fb139a92aaf277c464667/Financial+Report+NBG+GROUP-BANK+31+03+2012_EN+Final.pdf?MOD=AJPERES&CACHEID=6947b9804b6fb139a92aaf277c464667
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5.2. Compatibility of the aid
5.2.1. Application of Article 107(3)(b) TFEU

(53) Article 107(3)(b) TFEU provides for the possibility that

State aid can be regarded as compatible with the internal
market where it is granted "to remedy a serious disturbance in
the economy of a Member State".

(54) The Commission has acknowledged that the global

financial crisis can create a serious disturbance in the
economy of a Member State and that measures supporting
banks are apt to remedy that disturbance. The Commission
explained its approach in the Banking Communication (>4),
the Recapitalisation Communication (**) and the Restruc-
turing Communication (26). The Commission still considers
that requirements for State aid to be approved pursuant to
Article 107(3)(b) TFEU are fulfilled in view of the
reappearance of stress in financial markets. The
Commission confirmed that view by adopting the 2011
Prolongation Communication in December 2011 (¥).

(55) In respect to the Greek economy, the Commission has

acknowledged in its successive approval of the Greek
support schemes for credit institutions that there is a
threat of serious disturbance in the Greek economy and
that State support of banks is suitable to remedy that
disturbance. Such a threat is even greater here as NBG is
one of the largest banks in Greece. Therefore, the legal
basis for the assessment of the aid measure should be
Article 107(3)(b) TFEU.

5.2.2. Compatibility of the aid measure with Article 107(3)(b)
TFEU

In line with point 15 of the Banking Communication, in
order for an aid to be compatible under Article 107(3)(b)
TFEU it must comply with the general criteria for compati-
bility (2%):

a) Appropriateness: The aid has to be well targeted in order
to be able to effectively achieve the objective of
remedying a serious disturbance in the economy. It
would not be the case if the measure were not appro-
priate to remedy the disturbance.

(**) Communication from the Commission "The application of State aid

rules to measures taken in relation to financial institutions in the
context of the current global financial crisis" O] C 270,
25.10.2008, p. 8.

Commission Communication "Recapitalisation of financial insti-
tutions in the current financial crisis: limitation of the aid to the
minimum necessary and safeguards against undue distortions of
competition”, O] C 10, 15.1.2009, p. 2.

Commission Communication "The return to viability and the
assessment of restructuring measures in the financial sector in the
current crisis under the State aid rules”, O], C 195, 19.8.2009, p. 9.
Communication from the Commission on the application, from
1 January 2012, of State aid rules to support measures in favour
of banks in the context of the financial crisis, O] C 356, 6.12.2011,
p. 7.

See recital 41 of Commission decision in Case NN 51/2008
Guarantee scheme for banks in Denmark, O] C 273, 28.10.2008,

p. 2.

b) Necessity: The aid measure must, in its amount and
form, be necessary to achieve the objective. Therefore
it must be of the minimum amount necessary to reach
the objective, and take the form most appropriate to
remedy the disturbance.

c) Proportionality: The positive effects of the measure must
be properly balanced against the distortions of
competition, in order for the distortions to be limited
to the minimum necessary to reach the measure’s
objectives.

The Recapitalisation Communication elaborates further on
the three principles of the Banking Communication and
states that recapitalisations can contribute to the resto-
ration of financial stability.

The Commission has, at this stage, doubts on the appli-
cation of all three criteria i.e. the criteria of "appropriate-
ness", "necessity" and "proportionality" in the case at hand.

5.2.3. Compatibility with the Banking and Recapitalisation
Communications

a. Appropriateness of the measure

The measure aims to help the bank to comply with the
current regulatory capital requirements of the Bank of
Greece, ie. a total capital adequacy ratio of 8 %. In
addition, in order to be eligible for Central bank
financing a bank has to comply with the regulatory
capital requirements. In the present case, the measure
helps NBG to remain eligible to obtain Central bank
liquidity until the final recapitalisation of the bank takes
place.

In that respect, the Commission notes that the bank is one
of the largest banking institutions in Greece, both in terms
of lending and collection of deposits. As such, NBG is a
systemically important bank for Greece. Consequently, a
default of the bank would create a serious disturbance in
the Greek economy. Under the current circumstances
where all financial institutions in Greece have difficulties
in accessing funding, which limits to a certain extent the
provisions of loans to the Greek economy, the disturbance
to the economy would be aggravated by such a default.
Moreover, the Commission notes that the measure came
about mainly as a result of PSI, a highly extraordinary and
unpredictable event and not as a result of mismanagement
or excessive risk-taking from the bank. The measure
thereby aims to mainly deal with the results of PSI and
contribute to maintain financial stability in Greece. For
those reasons, the measure would at first seem appro-
priate.

However, the Commission notes that the aid comes after
prior recapitalisations and liquidity aid. The Commission
can therefore not treat the aid as a genuine rescue aid
received for the first time by a company. That context
of repeated rescue aid measures requires additional safe-
guards. The context of a protracted rescue period blurs the
distinction between rescue aid - which is normally
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(62)

(64)

(65)

temporarily approved without the Commission seeking
many commitments from the Member State restraining
the beneficiary’s actions during the rescue period - and
restructuring aid which is approved only after a
thorough assessment. In particular, the Commission
doubts at this stage that all the measures possible have
been taken immediately to avoid that the bank again needs
aid in the future.

There is no clarity, at this stage, about who will control
the bank in the future once the bridge recapitalisation is
replaced by a permanent recapitalisation. The bank may
come under the control of the State or the minority
private owners may enjoy control and high leverage. The
Commission would wish to ensure that the quality of the
bank’s management, and notably its lending process,
should not deteriorate in either case.

If the bank comes under State control, the bank should
not suffer from poor management or mispricing or carry
out lending that was not business-oriented. The bank’s
assessment of credit applications has to include, inter
alia, the quality of collateral, the pricing and the
solvency of the borrower. If such decisions were no
longer taken on the basis of commercial criteria due to,
for instance, State interference, it would increase the bank’s
need for aid (or reduce the remuneration for the share-
holder i.e. the State) and endanger the restoration of
viability. In light of the poor track record of some State-
controlled banks in Greece, additional safeguards might
have to be put in place in order to limit the public inter-
ference in the day-to-day management of banks, including
regarding pricing and lending decisions. In that respect,
lending to public companies should be scrutinised and
normal commercial practices should be applied in the
assessment of their borrowing capacity. The Commission
has doubts, at this stage, whether the current corporate
governance framework can limit public interference and
avoid coordination (coordination due to the high
amounts of State aid provided by the HESF which thus
becomes a shareholder in several banks which may, inter
alia, lead to an infringement of the EU rules in mergers
and antitrust).

If, conversely, the majority of the voting rights of the bank
were held in the future by an investor which had invested
only a limited amount of money and enjoyed call options
on the shares held by the State, that investor might be
tempted to take excessive risks. In such a scenario, in case
of success it would earn a large and disproportionate
return thanks to the leverage offered by the call options.
The Commission notes that the current situation of the
bank already presents such a risk as, while the State has
provided all the capital to the bank through the bridge
recapitalisation, all the shares of the bank are held by its
historical shareholders.

In conclusion, there is a risk that the way the bank is
managed will deteriorate and it could endanger the resto-
ration of viability and preservation of financial stability. In
the absence of clarity about who will own and control the

(67

(68

(69

=

~

=
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bank in the future, the Commission has doubts at this
stage that the aid measure is appropriate. The Commission
therefore finds it necessary to open the procedure under
Article 108(2) TFEU on that new aid in order to collect all
the facts from the Greek authorities and allow interested
parties to comment.

b. Necessity — limitation of the aid to the minimum

According to the Banking Communication, the aid
measure must, in its amount and form, be necessary to
achieve the objective. Thus the capital injection must be of
the minimum amount necessary to reach the objective.

As regards the amount of aid, the Commission notes that
it was calculated in order to ensure the bank’s compliance
with the current capital adequacy requirements of the Bank
of Greece. It therefore does not seem to provide the bank
with excess capital. However, as indicated above, that aid
comes after several other aid measures in the context of a
protracted rescue period. In particular, as indicated above,
the Commission doubts at this stage that all the measures
possible have been taken to avoid that the bank again
needs aid in the future.

As regards the remuneration of the aid, the Commission
notes that, for the period until the conversion of the
bridge recapitalisation into a permanent recapitalisation,
the HFSF will receive a fee of 1% plus the accrued
interest on the EFSF notes. It will not receive any shares
in the bank. That remuneration is below the range of 7 %
to 9 % laid down in the Recapitalisation Communication.
At this stage, the duration of the bridge recapitalisation
period is uncertain. If it is sufficiently short, the
Commission might be able to take into account the
specific characteristics of the bridge recapitalisation and
the context in which it was granted, and so to accept
the lower remuneration. It is indeed recalled that the
bridge recapitalisation aims at immediately covering the
large capital gap which was the result of the PSI, while
leaving some time to the bank to try to raise capital on the
market (and thereby reduce the amount of recapitalisation
aid which would have to be permanently injected in the
bank). Accordingly, the bridge recapitalisation seems
acceptable if it is truly a short-term solution to give
time to find private investors. However, it would become
problematic if it remains in its current form for a long
period without being converted. In conclusion, given that
at this stage the duration of the bridge recapitalisation is
uncertain, the Commission has doubts that its remun-
eration can be considered sufficient.

The bridge recapitalisation will be converted into a
permanent recapitalisation at a later stage. However, as
regards the remuneration of the aid once the bridge recap-
italisation is converted into a permanent one, the terms of
the conversion are still unknown. The Commission can
therefore not assess them. The present decision cannot
therefore endorse them and the Greek authorities must
notify that measure to the Commission once the terms
of the final recapitalisation are known.
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(70) The Commission notes that the bridge recapitalisation with the Commission in advance. The Commission doubts

(72)

(73)

)

does not trigger the dilution of the bank’s current share-
holders. Until the conversion into the final recapitalisation
instruments, the bank’s economic and legal ownership
does not change. The State does not receive any shares,
despite the large size of the recapitalisation (without the
State recapitalisation there would be no capital left in the
bank as a result, mainly, of the extraordinary circum-
stances triggered by the PSL). While such an arrangement
could be acceptable as a temporary measure, to give some
time to find private investors, it would not comply with
the remuneration and burden-sharing principles under
State aid rules if the bridge recapitalisation were to last
over a protracted period.

c. Proportionality — measures limiting negative spill-over
effects

The Commission notes that the bank receives a very large
amount of State aid. It is also the case of the three other
large privately owned banks. If one also takes into account
the recapitalisations of Agricultural Bank of Greece
(ATE) (*) and Hellenic Postbank (TT) (*9), all the
domestic large and medium-sized banks in Greece will
have received large amount of State aid. That situation
may therefore lead to serious distortions of competition.
However, it is noted that the need for the bridge recap-
italisation stems mainly from the participation in the PSI
programme and not from the mismanagement or
excessive risk-taking from existing investors.

As indicated above, the repeated rescue aid granted to the
bank means that the new aid cannot be considered as a
genuine rescue aid and should be scrutinized in more
depth. In addition, more safeguards should be required,
taking inspiration from what is required for restructuring

aid.

Point 38 of the Banking Communication requires that
capital injections should not allow the beneficiary to
engage in aggressive commercial strategies. Furthermore,
point 37 of the Recapitalisation Communication
acknowledges that safeguards may be necessary to
prevent aggressive commercial expansion financed by
State aid. Under the current approved schemes, Greece
has committed that the beneficiary banks will suspend
dividend and coupon payments on outstanding hybrid
instruments unless those payments stem from a legal
obligation, will not exercise a call option on the same
instruments and will not carry out any other capital
management deals (e.g. buy-back) on hybrid instruments
or any other equity-like instruments without consulting

ATE, a State-owned bank was the fifth-largest banking group in

Greece in 2011. It has received State aid under the support
measures for credit institutions in Greece in the form of recap-
italisation, guarantees and bond loans.

(®%) TT was listed on the Athens Stock Exchange in June 2006. It has a

network of 146 branches in 65 cities around the country and it
operates also in the 850 Hellenic Post offices. The shareholders’
structure includes the Greek State which is the biggest shareholder
with a participation of 34 % and the Hellenic Post with 10 %.
Hellenic Postbank received a State capital injection under the
Support scheme for credit institutions in Greece of approximately
EUR 225 million.

(74)

(76)

at this stage that those safeguards are sufficient in relation
to the bridge recapitalisation under consideration. The
Commission invites the beneficiary and third parties to
comment on that issue.

The Commission notes that the HFSF has already
appointed its representatives in all of the four banks
which have received a bridge recapitalisation. Although
the HFSF representatives are different for each bank and
the HFSF does not yet have control in the four banks, the
Commission notes that there are no rules in place at this
stage that prevent the HFSF’s coordination between them.
Moreover, adequate safeguards should be in place to
ensure that commercially sensitive information is not
shared between those undertakings. In order to monitor
the bank closely, it seems appropriate that the
Commission should be able to rely on a monitoring
trustee which would be physically present in the bank.
The same monitoring trustee might have in its mandate
to observe any detrimental changes in the bank’s
commercial practices, such as mispricing, carrying out
lending that is not business-oriented or offering unsus-
tainable interest rates on deposits. The Commission
invites the beneficiary and third parties to comment.

The Commission notes that the restructuring plan/viability
review submitted under State aid cases SA. 30342 (PN
26/2010) - "Assessment of the recapitalised Greek
banks" and SA. 32788 (2011/PN) — "Viability plan of
National Bank of Greece" was based on a much lower
amount of aid and outdated macro-economic assumptions.
For example, it does not include the effect of PSL
Therefore, the Commission requests the Greek authorities
that the updated restructuring plan that Greece has to
submit three months from the date of the bridge recap-
italisation, as also provided under the amended HFSF law,
should take account of the large aid amount received,
include the new developments and update the measures
envisaged by the bank to cope with the new environment.

5.3. Conclusion

The Commission has doubts at this stage that the bridge
recapitalisation by the HFSF is appropriate, limited to the
minimum and proportionate. On that basis, the
Commission has doubts whether the aid can be considered
compatible with the internal market pursuant to
Article 107(3)(b) TFEU. It therefore finds it necessary to
open the procedure laid down in Article107 (3) (b) TFEU.

At the same time, the Commission notes that the Greek
banks are currently operating under extreme conditions.
Their participation in the PSI and the deep recession
have wiped out banks’ capital. Given those totally excep-
tional circumstances which are not the result of the banks’
own mismanagement or excessive risk-taking, the
Commission approves the aid in the form of the
commitment letter and the bridge recapitalisation for six
months from the date of adoption of the current decision.
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(78) The Commission recalls that this temporary approval does
not cover the conversion of the bridge recapitalisation into
the final recapitalisation which the Greek authorities need
to notify to the Commission. Upon receipt of the
complete notification of that conversion, if it is received
by the Commission within six months from the date of
this decision, the duration of that approval will be auto-
matically extended until the Commission reaches a final
decision on those terms.

(79) The Commission observes that Greece has to submit a
restructuring plan for the bank three months after
granting the bridge recapitalisation.

6. DECISION

The Commission concludes that the commitment to provide
capital to the bank in the HFSF commitment letter and the
bridge recapitalisation which took place on 28 May 2012
constitutes State aid pursuant to Article 107(1) TFEU.

The Commission temporarily approves that measure as rescue
aid for reasons of financial stability for a period of six months
from the date of this decision. If within that period, the Greek
authorities submit a complete notification of the conversion of
the bridge recapitalisation into a final recapitalisation, then the

duration of the approval will be automatically extended until
the Commission reaches a final decision on those terms.

Moreover, in the light of the foregoing considerations, the
Commission, acting under the procedure laid down in
Article 108(2) of the Treaty on the Functioning of the
European Union, requests Greece to submit its comments and
to provide all such information as may help to assess the aid
measure, within one month of the date of receipt of this letter.
It requests your authorities to forward a copy of this letter to
National Bank of Greece immediately.

The Commission notes that Greece accepts for reasons of
urgency that the adoption of the decision be in the English
language.

The Commission warns Greece that it will inform interested
parties by publishing this letter and a meaningful summary of
it in the Official Journal of the European Union. It will also inform
interested parties in the EFTA countries which are signatories to
the EEA Agreement, by publication of a notice in the EEA
Supplement to the Official Journal of the European Union and
will inform the EFTA Surveillance Authority by sending a
copy of this letter. All such interested parties will be invited
to submit their comments within one month of the date of
such publication.”
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STATNA POMOC - GRECKO

Stitna pomoc SA.34825 (2012/C) (ex 2012/NN) — Rekapitalizicia banky EFG Eurobank Helénskym
finanénym fondom stability

Vyzva na predloZenie pripomienok v stdlade s ¢linkom 108 ods. 2 ZFEU
(Text s vyznamom pre EHP)
(2012/C 359/04)

Listom z 27. jula 2012, ktory je uvedeny v autentickom jazyku za tymto zhrnutim, Komisia ozndmila
Grécku svoje rozhodnutie zacat konanie podla ¢lanku 108 ods. 2 Zmluvy o fungovani Eurépskej tnie (dalej
len ,ZFEU®), pokial ide o uvedeni pomoc/uvedené opatrenie.

Z dovodov finan¢nej stability Komisia rozhodla docasne schvilit opatrenie vo forme zdvazného prislubu
a preklenovacej rekapitalizdcie ako pomoci na zdchranu na obdobie Siestich mesiacov od ddtumu tohto
rozhodnutia.

Zainteresované strany mozu predlozif svoje pripomienky k pomocifopatreniu, vo veci ktorej/ktorého
Komisia za¢ina konanie, v lehote jedného mesiaca odo dna uverejnenia tohto zhrnutia a nasledujiceho

listu. Kontaktné tdaje:

European Commission
Directorate-General for Competition
State aid Greffe

J70 03/225

1049 Bruxelles/Brussel
BELGIQUE/BELGIE

Fax: +32 2 296 1242

Tieto pripomienky sa ozndmia Grécku. Zainteresované strany mozu pisomne s uvedenim dovodov poziadat

o doverné zaobchddzanie s tdajmi o ich totoZnosti.

TEXT ZHRNUTIA
POSTUP

Dnia 20. aprila 2012 poskytol Helénsky fond finan¢nej stability
(HFSF) banke EFG Eurobank (dalej len ,banka®) zdvazny prislub
podielat sa na zvyseni jej zdkladného imania. Dnia 28. mdja
2012 sa vykonala preklenovacia rekapitalizicia banky EFG
Bank. Podobné zdvizné prisluby boli zaslané banke National
Bank of Greece [SA. 34824 (2012/NN)], banke Piraeus Bank
[SA.34826 (2012/NN)] a banke Alpha Bank [SA.34823
(2012/NN)], ktorym boli zdrovenn poskytnuté rekapitalizcie.
Grécke organy notifikovali zdvdzné prisluby 10. médja 2012.
KedZe opatrenie bolo uZz prijaté, atvary Komisie ich zaregistro-
vali ako nenotifikovani pomoc pod cislom SA. 34825
(2012/NN).

OPIS OPATRENIA/POMOCI, VO VECI KTOREHO/KTORE]
KOMISIA ZACINA KONANIE

Kapital banky EFG Eurobank sa vyrazne znizil v dosledku tcasti
na zapojeni sukromného sektora (1), ktord bola spitne zaticto-
vand do poslednej Stvrtiny roka 2011. Diia 20. aprila HFSF

(") Zapojenie sikromného sektora: rokovanie medzi gréckymi orgdnmi
a stkromnymi veritelmi boli zamerané na dosiahnutie ¢astocného
odpustenia $tatneho dlhu stkromnymi veritelmi na dobrovolnej
baze. Zapojenie stikromného sektora je svojou povahou vynimo¢né
a malo zna¢ny dosah na grécke banky: mnohé z nich kvoli zapo-
jeniu sikromného sektora utrpeli straty.

poskytol zdvizny prislub, Ze sa na pldnovanom zvySovani
akciového kapitdlu banky bude podielat sumou v hodnote do
4,2 miliardy EUR. Zavizok takejto pomoci by zvysil celkovii
kapitdlovii primeranost skupiny nad 8 % [...] (¥). Na zdklade
zdvizku prijatého v zdviznom prislube, HFSF 28. mdja 2012
presunulo 4,2 miliardy EUR banke EFG Eurobank (tito suma
bola ur¢end na zdklade finan¢nych tGdajov z prvej $tvrtiny roku
2012) v sulade s ustanoveniami preklenovacej rekapitalizacie
stanovenymi v zdkone, ktorym sa zriaduje HFSF, vo vtedajSom
zneni zmien a doplneni. Obe sumy uvedené v zdviznom
prislube a v preklenovacej rekapitalizdcii boli vypocitané
Gréckou ndrodnou bankou (Bank of Greece), aby sa zarucilo,
ze banka dodrziava vtedy platné poziadavky kapitdlovej prime-
ranosti. Preto v sivahe z 31. marca 2012 banka EFG zaregis-
trovala kapitdlovii primeranost na trovni 9 % a vlastny kapitdl
v hodnote 7,9 %. Objem preklenovacej rekapitalizicie predsta-
voval k 31. marcu 2012 priblizne 9,4 % rizikovo vdzenych
aktiv banky. Objem pomoci, ktory banka ziskala vo forme
inej, ako st zdruky a pomoc na zabezpecenie likvidity, pred-
stavuje spolu s prioritnymi akciami poskytnutymi v maji 2009
11,4 % rizikovo vazenych aktiv banky.

POSUDENIE OPATRENIA/POMOCI
Zéavazny prislub, ktory HEFSF poskytol 20. aprila 2012, fond

pevne zavizuje k rekapitalizdcii banky. HFSF ziskava zdroje

(*) Dovernd informdcia, aj v nasledujiicom texte sa doverné informdcie
oznacuja [...].
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zo $titu a okolnosti, za ktorych méze poskytovat podporu
finan¢nym institGcidm, st presne vymedzené a obmedzené gréc-
kymi prévnymi predpismi. Preto mozZno vyuzitie Stdtnych
zdrojov pricitat $tatu.

Zavazny prislub uz poskytol vyhodu banke [...]. Preklenovacia
rekapitalizdcia ukoncend 28. mdja 2012 je realizovanim
zavazku prijatého v zdvdznom prislube, a preto pokracovanim
rovnakej pomoci. Preklenovacia rekapitalizdcia vo forme obli-
gacii ENFS zvysila podiel kapitdlu banky EFG Eurobank na
droveni, ktord umoziuje jej posobenie na trhu a pristup do
operdcii Eurosystému, a preto takisto zvyhodnila banku zo $tat-
nych zdrojov.

V dosledku toho doslo k posilneniu pozicie prijimatela, kedZe
boli poskytnuté finan¢né zdroje na to, aby sa nadalej dodrzia-
vali kapitdlové poziadavky, ¢o viedlo k naruSeniu hospodarskej
sttaze. Vzhladom na to, Ze banka posobi na inych eurdpskych
finan¢nych trhoch a kedZe finanéné institicie z inych ¢lenskych
Statov poOsobia v Grécku, toto opatrenie mé takisto potencidl
ovplyviovat obchod medzi ¢lenskymi §tatmi.

Prédvnym zdkladom pre postidenie opatrenia zostdva ¢lanok 107
ods. 3 pism. b) ZFEU, podla ktorého mozno stitnu pomoc
povazovat za zlucite[nd s vnitornym trhom, ak je poskytnutd
,na napravu vaznej poruchy fungovania v hospodarstve ¢len-
ského $tatu“. Komisia nadalej zastdva ndzor, Ze podmienky na
schvélenie 3titnej pomoci podla ¢lanku 107 ods. 3 pism. b)
ZFEU st splnené, pretoze finanéné trhy sa znovu ocitli pod
tlakom a tento nazor potvrdila prijatim ozndmenia o predlzeni
v decembri 2011. Pokial ide o grécke hospodérstvo, Komisia
uznala vo svojom nadviznom schvidleni gréckych schém
podpory tiverovych institdcii, Ze hrozi vaZne narusenie gréckeho
hospodarstva a Ze $tdtna podpora bankdm je vhodnou ndpravou
tohto narusenia. Tato hrozba je v pripade banky EFG o to
vicsia, Ze ide o velkd banku.

Komisia md v8ak v tomto $tadiu pochybnosti, ¢i je opatrenie
pomoci v stilade so vSeobecnymi kritériami zlucitelnosti t. j.
kritériami ,vhodnosti“, ,nutnosti“ a ,proporcionality*.

Pokial ide o ,vhodnost“ opatrenia Komisia podotyka, Ze opat-
renie, ktoré je nutné predovietkym v dosledku zapojenia
stkromného sektora, sa zameriava na zabezpelenie stladu
banky s regulatnymi kapitdlovymi poziadavkami a uchovanie
jej opravnenosti na ziskanie likvidity centrdlnej banky. Opat-
renie sa na prvy pohlad zdd vhodné vzhladom na to, Ze jeho
cielom je prispiet k finan¢nej stabilite v Grécku a banka EFG
Eurobank je v tejto krajine systémovo vyznamnou bankou.
Komisia ma vSak pochybnosti a nemoéze v tomto $tadiu postdit,
¢i sa okamzite prijali vetky opatrenia s cielom zabrdnit, aby
banka potrebovala pomoc v budiicnosti. V tomto 3tddiu nie je
jasné, kto bude kontrolovat banku po tom, ako sa prekleno-
vacia rekapitalizdcia nahradi stdlou rekapitaliziciou. Kontrolu
nad bankou prevezme bud §tit, alebo mensina siikromnych
vlastnikov, ktori budi moct profitovat z pakového efektu.
V kazdom pripade by Komisia chcela zaistit, aby sa nezhorsila
kvalita spdsobov riadenia banky a najmi jej postupu pri posky-
tovani hypoték. Ak napriklad banka prejde pod statnu kontrolu,
malo by sa zabezpecit, Ze nebude mat zlé riadenie alebo Ze
nebude dochadzat k nespravnemu oceflovaniu, ¢i poskytovaniu

hypoték, ktoré nie je orientované podnikatelsky. Komisia ma
v tomto §tadiu pochybnosti, ¢i sicasny rdmec spravy a riadenia
moze obmedzovat verejné zasahovanie do trhov a koordindciu.
Ak by naopak vdcsinu podielov banky EFG Eurobank vlastnil
v buddcnosti investor, ktory by investoval iba obmedzené
mnozZstvo pefazi a vyuzival kipne opcie na podiely vlastnené
Stdtom, taky investor by mohol byt v pokuseni nadmerne risko-
vat. Zdverom mozno konstatovat, Ze hrozi riziko, ze dojde
k zhoreniu riadenia banky, ktoré by mohlo ohrozit obnovenie
Zivotnosti a uchovanie financnej stability. Vzhladom na to, Ze
nie je jasné, kto bude v budtcnosti vlastnit a kontrolovat
banku, Komisia md v tomto §tddiu pochybnosti, ¢i je opatrenie
pomoci vhodné a vyzyva grécke orgdny, banku a zainteresované
tretie strany, aby predlozili pripomienky a informdcie.

Hoci bol objem pomoci vypocitany tak, aby zarucil, Ze banka
bude dodrziavat sticasné poziadavky kapitdlovej primeranosti,
prichddza po dlhom obdobi predchddzajicich rekapitalizdcii.
Komisia pochybuje, Ze boli prijaté vietky opatrenia, ktoré by
zabrdnili situdcii, v ktorej by banka potrebovala rekapitaliza¢nti
pomoc v buddcnosti, a to vratane rekapitalizdcie na dosiahnutie
stladu so zdviazkami obsiahnutymi v memorande o hospodar-
skych a finanénych politikdich druhého programu dprav pre
Grécko (v ktorom sa vyzaduje, aby bol vlastny kapital Tier 1
v hodnote 9 % do septembra 2012 a v hodnote 10 % do jiina
2013). Pokial ide o odmenu za opatrenia pomoci, odmena,
ktort HFSF ziska, je niz$ia ako rozpitie 7 % az 9 % uvedené
v ozndmeni o rekapitalizacii. V pripade, Ze preklenovacia reka-
pitalizdcia bude dostato¢ne kratka, Komisia moze zohladnit jej
$pecifické charakteristiky a kontext, v ktorom bola poskytnutd,
a schvdlit niZzs$iu odmenu. Avsak vzhladom na to, Ze v tomto
Stadiu predovietkym najmi z dovodu zlozitého hospoddrskeho
prostredia je dlzka trvania preklenovacej rekapitalizacie neistd,
Komisia ma pochybnosti o tom, ¢i je odmena dostatocnd.
Okrem toho preklenovacia rekapitalizdcia nesposobi zniZenie
poctu stcasnych akciondrov banky. Ekonomické a pravne vlast-
nictvo banky sa nezmeni, kym neddjde ku konecnej rekapitali-
zdcii banky. Preto, ak by mala preklenovacia rekapitalizicia trvat
dlhsie obdobie, toto opatrenie by nebolo v zhode so zdsadami
odmien a rozdelenim bremena vyplyvajicich z pravidiel $tatnej
pomoci. Komisia vyzyva na predkladanie pripomienok k tymto
otdzkam.

Pokial ide o vhodnost opatrenia, banka ziskava velky objem
pomoci, ktory moze viest k zdvaznym poruseniam hospodar-
skej sttaze, ak sa zohladni okrem iného aj rekapitalizdcia
dalsich troch velkych bdnk v Grécku zo strany HFSF.
Vzhladom na velky objem poskytnutej pomoci a dlhého
obdobia na zichranu, Komisia md v tomto $tddiu pochybnosti,
¢i zéruky obsiahnuté v sicasnych schvélenych schémach (napr.
zdkaz vypldcania dividend, neuplatnenie kipnych opcii bez
predchddzajicej konzultdcie s Komisiou atd.) st v savislosti
s prislusnou preklenovacou rekapitaliziciou  dostato¢né.
Komisia vyzyva grécke orgdny, prijemcu a tretie strany, aby
predlozili v tejto savislosti svoje pripomienky. Komisia okrem
toho poznamendva, Ze HFSF uz menoval zdstupcu vo vSetkych
Styroch bankdch, ktorym poskytuje preklenovaciu rekapitaliza-
ciu, ale eSte neexistuji pravidld, ktoré by zabranili HFSF, aby
nezdielal informacie medzi tymito podnikmi a aby ich neko-
ordinoval. V zdujme pozorného monitorovania banky sa zdd
byt vhodné, aby sa Komisia mohla spolahntf na monitorova-
cieho sprévcu, ktory by bol fyzicky pritomny v banke a pozo-
roval zhorSenie situdcie v obchodnych postupoch banky ako
napr. nespravne ocefiovanie alebo poskytovanie hypoték, ktoré
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nie je orientované podnikatelsky alebo poskytovanie neudrza- V sdlade s ¢lankom 14 nariadenia Rady (ES) ¢. 659/1999 sa
telnych drokov na vklady. Komisia vyzyva prijemcu a tretie moéze od prijemcu pozadovat vratenie kazdej neoprdvnene
strany, aby predlozili pripomienky aj k tejto otdzke. poskytnutej pomoci.
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TEXT LISTU

,The Commission wishes to inform Greece that, having examined the information supplied by your auth-
orities on the aid measure referred to above, it has decided to temporarily approve the measure in the form

of

a commitment letter and bridge recapitalisation as rescue aid and to initiate the procedure laid down in

Article 108(2) of the Treaty on the Functioning of the European Union (“TFEU") in regard to that measure.

(1)

(7)

)

)

1. PROCEDURE

In May 2009, EFG Eurobank ("the bank") was recapitalised under the recapitalisation scheme which is
part of the "Support Measures for the Credit Institutions in Greece" approved by the European
Commission on 19 November 2008 (?).

Recital 14 of the decision of 19 November 2008 provided that a restructuring plan needed to be
notified to the Commission for the beneficiaries of that recapitalisation scheme. The extent of the
restructuring plan for each bank depended on that bank’s individual situation.

A plan was submitted to the European Commission by the Greek authorities on 2 August 2010
describing the bank’s programme for ensuring long-term viability under the macro-economic
assumptions which were relevant at that point in time. That plan, its subsequent updates as well as
additional information submitted by the Greek authorities were administratively registered by the
Commission services under case SA.30342 (PN 26/2010) and then SA.32789 (2011/PN).

EFG Eurobank has also benefited from aid measures under the guarantee and the bond loan schemes
which are part of the "Support Measures for the Credit Institutions in Greece" approved by the
European Commission on 19 November 2008 and subsequently prolonged and amended (%).

On 20 April 2012, the Hellenic Financial Stability Fund provided EFG Eurobank with a commitment
letter to participate in the share capital increase of the bank. On 28 May 2012, a bridge recap-
italisation of EFG Eurobank was implemented.

Similar commitment letters have been sent and bridge recapitalisations granted to Alpha Bank
(SA.34823 (2012/NN)), National Bank of Greece (SA.34824 (2012/NN)) and Piraeus Bank
(SA.34826 (2012/NN)). In May 2012, the Greek authorities notified to the Commission the
commitment letters provided to EFG Eurobank (and the other banks) in line with recital 43 of the
Commission decision of 6 February 2012 (*). As the measure had already been taken, the Commission
services registered as a non-notified aid under case SA.34825 (2012/NN).

The Commission notes that Greece accepts that the adoption of the decision be in the English
language.

See Commission decision of 19 November 2008 in State Aid N 560/2008 "Support Measures for the Credit Institutions in

Greece", O] C 125, 05.06.2009, p. 6. It was attributed the number SA.26678 (N 560/2008). That scheme was
subsequently prolonged and amended (see below under footnote 2).

On 2 September 2009, Greece notified a number of amendments to the support measures and a prolongation until
31 December 2009 that were approved on 18 September 2009 (See Commission decision of 18 September 2009 in
State Aid N 504/2009 "Prolongation and amendment of the Support Measures for the Credit Institutions in Greece", O] C 264,
06.11.2009, p. 5). On 25 January 2010, the Commission approved a second prolongation of the support measures
until 30 June 2010 (See Commission decision of 25 January 2010 in State Aid N 690/2009 "Prolongation of the
Support Measures for the Credit Institutions in Greece", O] C 57, 09.03.2010, p. 6). On 30 June 2010, the Commission
approved a number of amendments to the support measures and an extension until 31 December 2010 (See
Commission decision of 30 June 2010 in State Aid N 260/2010 "Extension of the Support Measures for the Credit
Institutions in Greece", OJ C 238, 03.09.2010, p. 3.). On 21 December 2010 the Commission approved a prolongation
of the support measures until 30 June 2010 (See Commission decision of 21 December 2010 in State aid SA 31998
(2010/N) "Fourth extension of the Support measures for the credit Institutions in Greece", O] C 53, 19.02.2011, p. 2). On
4 April 2011 the Commission approved an amendment (See Commission decision of 4 April 2011 in State Aid
SA.32767 (2011/N) "Amendment to the Support Measures for the Credit Institutions in Greece", O] C 164, 02.06.2011,
p. 8). On 27 June 2011 the Commission approved a prolongation of the support measures until 31 December 2011
(See Commission decision of 27 June 2011 in State aid SA.33153 (2011/N) "Fifth prolongation of the Support measures
for the credit Institutions in Greece", O] C 274, 17.09.2011, p. 6). On 6 February 2012, the Commission approved a
prolongation of the support measures until 30 June 2012 (See Commission decision of 6 February 2012 in State aid
SA.34149 (2011/N) "Sixth prolongation of the Support Measures for the Credit Institutions in Greece", O] C 101,
04.04.2012, p. 2. On 6 July 2012, the Commission approved a prolongation of the support measures until
31 December 2012 (See Commission decision of 6 July 2012 in State Aid case SA.35002 (2012/N) - Greece
"Seventh prolongation of the Support Scheme for Credit Institutions in Greece", not yet published.

See Commission decision of 6 February 2012 in State Aid SA.34148 (2011/N) "Third prolongation of the Recapitalisation
of credit institutions in Greece under the Financial Stability Fund (FSF)", O] C 101, 04.04.2012, p. 2. Recital 43 of the
decision provides that the Greek authorities will 'notify individually any recapitalisation of a bank which has already received
a recapitalisation from the State in the current crisis. The Commission notes that commitment will allow it to assess individually
recapitalisation of banks which receive successive aid. It is important, as, in such cases, it has to be assessed more in detail whether
an additional recapitalisation of the bank is the best option to preserve financial stability and limit distortions of competition. In
such cases of successive aid, it has also to be verified whether the recapitalisation instrument and remuneration to be used by the
HFSF are still appropriate’.
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)

(10)

(11)

(12)

(°) European Commission -

2. DESCRIPTION
2.1. General context of the Greek banking sector

As regards the performance of their assets and resulting
capital needs, the Greek banks face the double challenge of
high losses on their holding of Greek government bonds
(GGBs) and a deep and protracted recession which has
given rise to a rapidly raising default rate on loans to
Greek households and companies (°).

Greek banks have participated in the private sector bond
exchange, known as Private Sector Involvement — PSI. The
first decision on the PSI, envisaging a 21% write-down on
GGBs, was taken in the European Council of 21 July
2011. PSI-II was put forward by the Euro-area Member
States on 26 October 2011 and envisaged a bond
exchange with a nominal discount of around 50% on
notional Greek debt held by private investors. In
February 2012, Greece put in place PSI-II and
announced the results on 9 May 2012. The debt
exchange resulted in significant additional losses and
capital needs for the Greek banks. At that time, Euro-
area Member States decided that additional financing to
Greece would include the recapitalisation of Greek
banks ().

As regards the liquidity position of the Greek banks, it has
continued to tighten. Domestic deposits decreased
markedly in 2011 (-18%) due to recession and political
uncertainty. As Greek banks are shut out from wholesale
funding markets, they are entirely dependent on Central
Bank financing, a growing portion of which is in the form
of emergency liquidity assistance.

Since the Greek banks were expected to face substantial
capital shortfalls as a result of the PSIHI and the
continuing recession, the Memorandum of Economic and
Financial Policies of the Second Adjustment Programme
for Greece between the Greek Government, the European
Union, the International Monetary Fund and the European
Central Bank dated 11 March 2012 has made available
funds for the banks’ recapitalisation. Total bank recapitali-
sation needs and resolution costs to be financed under that
programme are estimated at EUR 50 billion (). An
amount of EUR 25 billion was made available upfront to
deal with recapitalisation needs arising from PSI and the
estimated funding gap due to resolutions (8). The funds are
available through the Hellenic Financial Stability Fund.

According to the Memorandum of Economic and Financial
Policies, “banks submitting viable capital raising plans will
and

Directorate-General Economic

Financial Affairs. The Second Economic Adjustment Programme for
Greece - March 2012, p. 17, available online at
http://ec.europa.eu/economy_finance/publications/occasional_paper/
2012/pdffocp94_en.pdf.

(%) See the Euro Summit Statement of 26 October 2011, point 12,
available online at:
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/
ec[125644.pdf.

(7) European Commission - Directorate General Economic and Financial
Affairs. The Second Economic Adjustment Programme for Greece - March
2012, p. 106.

(%) International Monetary Fund, Greece: Request for Extended Arrangement
Under the Extended Fund Facility - Staff Report, IMF Country Report
No. 12/57, 16 March 2012, p. 28, available online at
http://www.imf.org/external/pubs/ft/scr/2012[cr1 257 .pdf.

be given the opportunity to apply for and receive public
support in a manner that preserves private sector
incentives to inject capital and thus minimizes the
burden for taxpayers”(’). The recapitalisation of the
Greek banking sector has to be carried out by the end
of September 2012, in order for banks to comply with
a Core Tier 1 ratio of 9% by September 2012 and of
10 % by June 2013.

2.2. Description of the Schemes put in place by
greece during the financial crisis

2.2.1. Description of the Support Measures for the Credit Insti-
tutions in Greece introduced in 2008

(13) On 19 November 2008, the Commission approved the

"Support Measures for the Credit Institutions in
Greece" (19 designed to ensure the stability of the Greek
financial system. The Greek package of State aid measures
for credit institutions included (i) a recapitalisation scheme,
(ii) a guarantee scheme, and (iii) a government bond loan
scheme. The Commission subsequently approved
amendments to those measures and prolonged them
several times (11).

2.2.2. Description of the recapitalisation scheme for credit insti-
tutions in Greece under the Hellenic Financial Stability
Fund

(14) The Memorandum of Understanding on Specific Economic

)

(*)

(*h
(*2)

Policy Conditionality between the Greek Government, the
European Union, the International Monetary Fund and the
European Central Bank dated 3 May 2010 provided for
the establishment of the Hellenic Financial Stability Fund
(HFSF). The objective of the HFSF is to safeguard the
stability of the Greek banking system by providing
equity capital to credit institutions (). On 3 September
2010, the Commission approved the HFSF as a recapitali-
sation scheme in line with the rules on support schemes
for the financial sector during the crisis (**) and prolonged
it several times ('4). The Commission approved the most
recent prolongation of the HFSF recapitalisation scheme
on 6 February 2012 until 30 June 2012 (**). The

European Commission-Directorate General Economic and Financial
Affairs. The Second Economic Adjustment Programme for Greece - March
2012, p. 104,

See Commission decision of 19 November 2008 in State Aid
N 560/2008 "Support Measures for the Credit Institutions in Greece",
OJ C 125, 05.06.2009, p. 6.

See footnote 3.

HFSF operates in parallel with the Recapitalisation Scheme. The
other new role of the HFSF is to provide capital support to tran-
sitional ~ credit institutions established under the resolution
framework in Greece (Article 63 of Law 3601/2007). The HFSF's
role in the resolution process was not subject to the Commission’s
approval.

See Commission Decision of 3 September 2010 in State aid Case
N 328/2010, “Recapitalisation of Credit Institutions in Greece under the
Financial Stability Fund (FSF)", O] C 316, 20.11.2010, p. 7.

See Commission Decision of 14 December 2010 under State aid
case SA.31999 (2010/N), “Prolongation of the Recapitalisation of credit
institutions in Greece under the Financial Stability Fund (FSF)”", O] C 62,
26.02.2011, p. 16. See Commission decision of 27 June 2011 in
State Aid case SA.33154 (2010/N), "Second prolongation of the Recap-
italisation of credit institutions in Greece under the Financial Stability
Fund (FSF)", O] C 244, 23.08.2011, p. 2.

See Commission decision of 6 February 2012 in State Aid
SA.34148 (2011/N) "Third prolongation of the Recapitalisation of
credit institutions in Greece under the Financial Stability Fund
(FSF)", O] C 101, 04.04.2012, p. 2.


http://ec.europa.eu/economy_finance/publications/occasional_paper/2012/pdf/ocp94_en.pdf
http://ec.europa.eu/economy_finance/publications/occasional_paper/2012/pdf/ocp94_en.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/125644.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/125644.pdf
http://www.imf.org/external/pubs/ft/scr/2012/cr1257.pdf
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(15)

(17)

(18)

(19)

(20)

(21)

HFSF Law has subsequently been amended as regards the
recapitalisation scheme. The provisions referred to below
were in place when the commitment letter was sent and
the bridge recapitalisation took place. Since the later
amendments were adopted after the date of the Commis-
sion’s most recent decision on the HFSF recapitalisation
scheme, they were not part of the Commission’s
approval at the time.

Provisions of the HFSF Law

A credit institution whose viability has been confirmed by
the Bank of Greece may submit a request to the HFSF for
capital support, following an instruction from the Bank of
Greece.

A credit institution’s request for the provision of capital
support must be accompanied by the following docu-
ments:

a) a business plan, that shows how the credit institution
will ensure viability for the next three to five years
under conservative/prudent assumptions and that has
been assessed as sustainable and credible by the Bank
of Greece, establishing the amount of the required
capital support and detailing the measures that the
credit institution intends to take so as to safeguard
and strengthen its solvency as soon as possible, in
particular by increasing its capital (including through
capital support from the HEFSF), sale of parts of the
credit institution, andfor restoring its profitability
through cost-cutting, reducing risks or securing
support from other companies within its group; and

b) a detailed timetable for the implementation of the
measures described in the business plan.

Following the finalisation of the terms and conditions of
the share capital increase, the HFSF will provide capital
support in compliance with the EU State aid legislation.

The credit institution must prepare a detailed restructuring
plan or amend the plan already submitted to the European
Commission, in accordance with the applicable EU State
aid rules. The restructuring plan will be approved by the
HFSF. Within three months from the provision of capital
support, the Ministry of Finance must submit the restruc-
turing plan to the European Commission for approval.

The implementation period of the restructuring plan may
not exceed three years. An extension of up to two years
may be granted by decision of the HFSF, following consul-
tation with the Bank of Greece and subject to approval by
the European Commission.

Until the share capital increase is finalised, the relevant
HFSF legal framework specifies that the HFSF may
provide two temporary solutions as capital support:

[. A commitment letter;

II. A bridge recapitalisation.

[. COMMITMENT LETTERS PROVIDED BY THE HFSF

The HESF, upon a decision of the Bank of Greece, may
provide a credit institution with a letter stating that it will

(23)

participate in that bank’s share capital increase (hereinafter
"commitment letter"). That credit institution (i) has to be
assessed as viable by the Bank of Greece and (ii) has to
submit a request for capital support to the HFSF.

The HFSF provides the commitment letter on condition
that:

a) the business plan of the credit institution has been
assessed as viable and credible by the Bank of Greece,

b) the request for capital support has been approved by
the Bank of Greece,

¢) the Bank of Greece has considered that the provision of
that letter is necessary for the credit institution:

i. to continue operating on a going concern basis;

ii. to meet the current capital adequacy requirements
set up by the Bank of Greece (19); and

iii. to maintain the financial stability of the Greek
banking system.

For a credit institution for which the HFSF has issued a
commitment letter and until the completion of the share
capital increase, the HFSF:

a) appoints up to two representatives in the Board of
Directors of the credit institution;

b) may request from the credit institution any data and
information which it considers necessary, e.g. due dili-
gence.

The HFSF's representative in the Board of Directors of the
credit institution has the following rights:

a) to call the General Assembly of Shareholders;

b) to veto any decision of the credit institution’s Board of
Directors:

i. regarding the distribution of dividends and the
bonus policy concerning the Chairman, the
Managing Director and the other members of the
Board of Directors, as well as the general
managers and their deputies; or

ii. where the decision in question could seriously
compromise the interests of depositors, or impair
the credit institution’s liquidity or solvency or its
overall sound and smooth operation (e.g. business
strategy, asset/liability management, etc.);

¢) to request an adjournment of any meeting of the credit
institution’s Board of Directors for three business days,
until instructions are given by the HFSFs Executive
Board, following consultation with the Bank of Greece;

d) the right to request that the Board of Directors of the
credit institution be convened;

e) the right to approve the Economic Director.

(%) The current capital adequacy requirements of the Bank of Greece

are set at 8 %.
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(25) In exercising its rights, the HFSFs representative in the

(26

(31

=

—

Board of Directors must respect the credit institution’s
business autonomy.

II. BRIDGE RECAPITALISATIONS PROVIDED BY THE HFSF

In view of its participation in the future capital increase of
a credit institution that has been deemed viable by the
Bank of Greece, the HFSF may advance its contribution
(hereinafter "bridge recapitalisation") to such an increase or
part thereof, up to the amount specified by the Bank of
Greece.

The bridge recapitalisation is paid by the HFSF to the bank
in the form of European Financial Stability Fund (EFSF)
floating notes with maturities of six and ten years with
an issue date of 19 April 2012.

The EFSF notes are deposited into an account of the credit
institution with the Bank of Greece exclusively for the
purpose of the HFSF participation in the capital increase.
The EFSF notes can be used only for the purpose of
ensuring liquidity through repurchase transactions with
market participants orfand through Euro-system oper-
ations.

The terms of the bridge recapitalisation are enshrined into
a pre-subscription agreement agreed between the credit
institution, the HFSF and the EFSF.

For the period between the date of the bridge recapitali-
sation and the date of the conversion of the bridge recap-
italisation into ordinary shares and other convertible
financial instruments (hereinafter "conversion into the
final recapitalisation instruments"), the pre-subscription
agreement provides that:

a) the bank must pay to the HFSF a 1% annual fee on the
nominal value of the EFSF notes;

b) any coupon payments and accrued interest to the EFSF
notes for that period will count as additional capital
contribution by the HESF (V).

The HFSF grants the bridge recapitalisation following a
decision of the Bank of Greece, provided that:

a) The credit institution has submitted to the HFSF an
application for capital support, accompanied by a
business plan and a detailed timetable;

(33

(35

~

=

~

b) The application for capital support has been approved
by the Bank of Greece, while the business plan has
been assessed by the Bank of Greece as being viable
and credible;

¢) The Bank of Greece considers that the bridge recap-
italisation is necessary in order for:

i. the credit institution to meet the capital adequacy
requirements set up by the Bank of Greece;

ii. the credit institution to maintain access to the

monetary policy operations of the Euro-system; and
iii. to ensure the stability of the Greek banking system;
The credit institution has agreed with the HFSF and the
EFSF a presubscription agreement for the capital
increase.

The Minister of Finance, following an opinion of the HESF,
may decide to provide additional corporate governance
safeguards until the conversion into the final recapitali-
sation instruments.

2.3. Beneficiary

EFG Eurobank Ergasias Group ("'the Group"), composed of
EFG Eurobank Ergasias SA and its subsidiaries, is a
European banking organisation offering universal
banking services across eight countries. The Group offers
a full range of banking and financial products and services
to households and enterprises. It is active in retail,
corporate and private banking, asset management,
insurance, treasury, capital markets and other services.
EFG Eurobank is incorporated in Greece and its shares
are listed on the Athens Stock Exchange. The Group
operates mainly in Greece and in Central, Eastern and
South-eastern Europe. At the end of 2011, the Group
employed 19 156 people, 9 319 in Greece and 9 837 in
South Eastern Europe.

The Group participated in the PSI programme exchanging
GGBs and other eligible securities of face value of around
EUR 7.3 billion. In that framework, the total PSI-
impairment charge amounted to around EUR 5.8 billion
before tax, entirely booked in 2011 accounts.

The key figures of the Group in December 2010,
December 2011 and Q1 of 2012 (consolidated data) are:

Selective Volume figures 31 March 2012 31 December 2011 31 December 2010
(EUR million)
Net Interest Income 451 2,039 2,103
Total Operating Income 568 2,456 2,730
Total Operating Expenses 293 1,198 1,280
Pre Provision Income 275 1,258 1,450
Impairment Losses 365 1,333 1,273

(/) The pre-subscription agreement provided that: "The Effective Risk

payable to the Bank shall include the EFSF bonds and any coupon
payments and accrued interest to the EFSF bonds for the period
from the issuance of the bonds until the conversion of the Advance
into share capital and other convertible financial instruments as
prescribed herein".
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Selective Volume figures 31 March 2012 31 December 2011 31 December 2010
(EUR million)

Net Profit/Loss before PSI — (29) 113

and one-offs

Net Profit/Loss (236) () (5,508) (**) 68

Total Gross Loans 50,515 51,491 53,412
Total Deposits 31,591 32,459 41,173
Total Assets 73,587 76,822 87,188
Total Equity 482 875 6,094

Source: EFG  Eurobank-Press Release, Full Year 2011Results, p. 5 and 6, available on line at: http://www.eurobank.gr/Uploads/pdf]
AFY2011%20Results%20Press%20Release.pdf and EFG Eurobank-Press Release, First Quarter 2012 Financial Results p. 4 and 5,
available on line at http:|[www.eurobank.gr/Uploads/pdf/1Q2012%20Results%20Press%20Release.pdf.

(*) after impairment of GGBs
(**) after PSI and one-offs

2.4. State recapitalisation already received by the
bank

(36) In May 2009, EFG Eurobank received a capital injection of

EUR 950 million, equivalent to around 2 % of its risk
weighted assets ("RWA") at the time from the Greek
State under the recapitalisation scheme.

(37) The recapitalisation took the form of preference shares

subscribed by the State which have a fixed remuneration
of 10 %.

2.5. State liquidity support already received by the
bank

(38) EFG Eurobank has benefited and still benefits from aid

measures under the guarantee and the bond loan
schemes which are part of the "Support Measures for the
Credit Institutions in Greece". As of 22 May 2012 (V), the
guarantees granted to the bank amounted to around EUR
17.8 billion. The bank has been allocated around EUR
2.9 billion under the bond loan scheme which, according
to the information submitted by the Greek authorities in
the mid-term report, has not been granted (!8). The bank
has benefited and still benefits also from the emergency
liquidity assistance granted by the Bank of Greece.

3. DESCRIPTION OF THE AID MEASURE

(39) Following its participation in the PSI, which was booked

retrospectively in the account of the fourth quarter of
2011, the capital of EFG Eurobank diminished signifi-
cantly.

(40) On 20 April 2012, the HFSF provided a letter committing

to participate for an amount of up to EUR 4.2 billion in
the planned share capital increase of EFG Eurobank. The

("7) According to the mid-term report on the operation of the guarantee

and the bond loan schemes submitted by the Ministry of Finance
on 27 June 2012. See recital 38 of the Commission decision of
6 February 2012 in State aid SA.34149 (2011/N) "Sixth prolon-
gation of the Support Measures for the Credit Institutions in Greece",
OJ C 101, 04.04.2012, p. 2.

(%) As at 31 December 2011, the special Greek Government bonds

borrowed by the Bank matured and were not renewed. See note 4
to the Consolidated Statements for EFG Eurobank, Annual Financial
Report for the year ended 31 December 2011.

(41)

*)

W)
(*9)

commitment for that support would bring the Group’s
Total Adequacy Ratio above 8 % (*°) [...] (*).

On the basis of the obligation already undertaken in the
commitment letter, the HFSF advanced EUR 3.97 billion to
EFG Eurobank on 28 May 2012, in line with the
provisions for bridge recapitalisations laid down in the
HFSF Law. Both the amounts provided in the commitment
letter and in the bridge recapitalisation were calculated by
the Bank of Greece in order to ensure the bank’s
compliance with the current capital adequacy require-
ments. Therefore, in the balance sheet of 31 March
2012, EFG Eurobank registered a capital adequacy ratio
of 9% and a Core Tier 1 of 7.9 %.

The difference of EUR 230 million between the amounts
included in the commitment letter and the bridge recap-
italisation arises from the fact that the amount in the
commitment letter was estimated based on the financial
figures of the fourth quarter of 2011, while the amount of
bridge recapitalisation was determined based on the
financial figures of the first quarter of 2012.

The amount of bridge recapitalisation represents around
9.4% of EFG Eurobank’s RWA as of 31 March 2012 (29).
With the preference shares injected in May 2009, the
amount of aid received by EFG Eurobank in forms other
than guarantees and liquidity assistance stands at around
11.4 % of the bank's RWA.

4. THE POSITION OF GREECE

The Greek authorities acknowledged that the commitment
to provide capital to EFG Eurobank contained in the letter
provided to the bank constitutes State aid.

See p. 2 of the Director’s Report and Note 6 on page 19 of the

Notes to the Consolidated Statements for EFG Eurobank, Annual
Financial Report for the year ended 31 December 2011 also
available online at:
http:/[www.eurobank.gr/Uploads/pdf/[REPORT2011tT4%20SITE.
PDEF.

Confidential information also indicated below by [...].

The amount of RWA as of 31 March 2012 stood at EUR
42.253 billion.
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(45) The Greek authorities consider that the measures are (52) The Commission has acknowledged that the global
compatible with the internal market under Article 107(3)(b) financial crisis can create a serious disturbance in the
of the Treaty on the Functioning of the European Union economy of a Member State and that measures supporting
("TFEU"). banks are apt to remedy that disturbance. The Commission
explained its approach in the Banking Communication ('),
5. ASSESSMENT OF THE AID the Recapitalisation Communication (*?) and the Restruc-
. e . turing Communication (*}). The Commission still considers
5.1. Existence of aid n the form.of.the. commitment that requirements for State aid to be approved pursuant to
letter and bridge recapitalisation Article 107(3)(b) TFEU are fulfilled in view of the
(46) As stated in Article 107(3)(b) TFEU any aid granted by a reappearance of stress in financial markets. The
Member State or through State resources in any form Commission confirmed that view by adopting the 2011
whatsoever which distorts or threatens to distort Prolongation Communication in December 2011 (*4).
competition by favouring certain undertakings or the
production of certain goods shall, in so far as it affects (53) In respect to the Greek economy, the Commission has
trade between Member States, be incompatible with the acknowledged in its successive approval of the Greek
internal market. support schemes for credit institutions that there is a
threat of serious disturbance in the Greek economy and
(47) The Commission notes that the commitment letter that State support of banks is suitable to remedy that
provided by the HFSF on 20 April 2012 firmly commits disturbance. Such a threat is even greater here as EFG
the HFSF to recapitalise the bank. HFSF receives its Eurobank is a large bank. Therefore, the legal basis for
resources from the State. The HFSF has a limited the assessment of the aid measure should be
duration up to 2017, and so any profit or loss it incurs Article 107(3)(b) TFEU.
will eventually be borne by the State. The Commission
therefore concludes that the letter commits State o ) )
resources and that the bridge recapitalisation involves 5.2.2. Compatibility of the aid measure under Article 107(3)(b)
State resources. The circumstances in which the HFSF TFEU
can grant support to financial institutions are precisely (54) In line with point 15 of the Banking Communication, in
defined and limited by the Law. Accordingly the use of order for an aid to be compatible under Article 107(3)(b)
those State resources is imputable to the State. TFEU it must comply with the general criteria for compati-
il 25).
(48) As regards the existence of an advantage, the commitment bility (%)
letter already granted an advantage to the bank. [...]. The ) ) )
bridge recapitalisation finalised on 28 May 2012 is the a) Appropriateness: The aid has to be well-targeted in order
implementation of the obligation undertaken in the to be .able to .effect1Yely ach1ev§ the objective of
commitment letter and thus a continuation of the same remedying a serious d}sturbance in the economy. It
aid. The bridge recapitalisation in the form of EFSF notes would not be the case if the measure were not appro-
increased the bank’s capital ratio to a level that allows the priate to remedy the disturbance.
functioning of the bank on the market and access to Euro-
system operations. Therefore, the bridge recapitalisation b) Necessity: The aid measure must, in its amount and
also granted an advantage to the bank from State form, be necessary to achieve the objective. Therefore
resources. it must be of the minimum amount necessary to reach
the objective, and take the form most appropriate to
(49) As a result, the position of the beneficiary was remedy the disturbance.
strengthened since the bank was provided with the
financial resources to continue to comply with the o tive off h
capital requirements, thus leading to competition distor- ) Proportionality: The positive e fects of the measure must
tions. As the bank is active in other European financial be P“?Perly, balanced against th.e dlStOI‘thr.lS. of
markets and as financial institutions from other Member competltlop,. in order for the distortions to be hmlte’d
States operate in Greece, the bridge recapitalisation by the to. th? minimum necessary to reach the measure’s
HEFSF is also likely to affect trade between Member States. objectives.
(50) The bridge recapitalisation in essence implements the (') Communication from the‘Comm‘ission "The applipatipn pf State aid
commitment contained in the HESFE letter to EFG. The rules to measures taken in relation to fm.anaal.u}s"tltutlons in the
L. . . context of the current global financial crisis" O] C 270,
Commission considers that the commitment letter and 25.10.2008, p. 8.
the bridge recapitalisation refer to one and the same (*?) Commission Communication "Recapitalisation of financial insti-
measure. The Commission will hereafter refer to 'the tutions in the current financial crisis: limitation of the aid to the
measure' and only make reference to the bridge recapitali- minimum necessary and safeguards against undue distortions of
sation when necessary. compeFm_on", O] C 10,_ 15..1.20"09, p. 2. o
(**) Commission Communication "The return to viability and the
e . assessment of restructuring measures in the financial sector in the
5.2. Compatibility of the aid current crisis under the State aid rules”, O] C 195, 19.8.2009, p. 9.
. , 24} Communication from the Commission on the application, from
5.2.1. Application of Article 107(3)(b) TFEU “ 1 January 2012, of State aid rules to support mezsures in favour
(51) Article 107(3)(b) TFEU provides for the possibility that of banks in the context of the financial crisis, O] C 356, 6.12.2011,

State aid can be regarded as compatible with the internal
market where it is granted "to remedy a serious disturbance in
the economy of a Member State".

p.- 7.
See recital 41 of Commission decision in Case NN 51/2008
Guarantee scheme for banks in Denmark, O] C 273, 28.10.2008,

p. 2.
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(55) The Recapitalisation Communication elaborates further on replaced by a permanent recapitalisation. The bank may

(58)

(59)

(60)

the three principles of the Banking Communication and
states that recapitalisations can contribute to the resto-
ration of financial stability.

The Commission has doubts on the application of all three
criteria i.e. the criteria of "appropriateness”, "necessity" and
"proportionality".

5.2.3. Compatibility with the Banking and Recapitalisation
Communications

a. Appropriateness of the measure

The measure aims to help the bank to comply with the
current regulatory capital requirements of the Bank of
Greece, ie. a total capital adequacy ratio of 8%. In
addition, in order to be eligible for Central bank
financing a bank has to comply with the regulatory
capital requirements. In the present case, the measure
helps the bank to remain eligible to obtain Central bank
liquidity until the final recapitalisation of the bank takes
place.

In that respect, the Commission notes that the bank is one
of the largest banking institutions in Greece, both in terms
of lending and collection of deposits. As such, EFG
Eurobank is a systemically important bank for Greece.
Consequently, a default of the bank would create a
serious disturbance in the Greek economy. Under the
current circumstances where all financial institutions in
Greece have difficulties in accessing funding, which limits
to a certain extent the provisions of loans to the Greek
economy, the disturbance to the economy would be
aggravated by such a default. Moreover, the Commission
notes that the measure came about mainly as a result of
PSI, a highly extraordinary and unpredictable event and
not as a result of mismanagement or excessive risk-
taking from the banks. The measure thereby aims to
mainly deal with the results of PSI and contribute to
maintain financial stability in Greece. For those reasons,
the measure would at first seem appropriate.

However, the Commission notes that the aid comes after
prior recapitalisations and liquidity aid. The Commission
can therefore not treat the aid as rescue aid received for
the first time by a company. That context of repeated
rescue aid measures requires additional safeguards. The
context of a protracted rescue period blurs the distinction
between rescue aid - which is normally temporarily
approved without the Commission seeking many
commitments from the Member State restraining the bene-
ficiary’s actions during the rescue period - and restruc-
turing aid which is approved only after a thorough
assessment. In particular, the Commission doubts at this
stage that all the measures possible have been taken
immediately to avoid that the bank again needs aid in
the future.

There is no clarity at this stage about who will control the
bank in the future once the bridge recapitalisation is

(61

(62

(63

—

—

)

=

either come under the control of the State or the minority
private owners may enjoy control and high leverage. The
Commission would wish to ensure that the quality of the
bank’s management, and notably its lending process,
should not deteriorate in either case.

If the bank comes under State control, the bank should
not suffer from poor management or mispricing or carry
out lending that was not business-oriented. The bank’s
assessment of credit applications has to include, inter
alia, the quality of collateral, the pricing and the
solvency of the borrower. If such decisions were no
longer taken on the basis of commercial criteria due to,
for instance, State interference, it would increase the bank’s
need for aid (or reduce the remuneration for the share-
holder ie. the State) and endanger the restoration of
viability. In light of the poor track record of some State-
controlled banks in Greece, additional safeguards might
have to be put in place in order to limit the public inter-
ference in the day-to-day management of banks, including
regarding pricing and lending decisions. In that respect,
lending to public companies should be scrutinised and
normal commercial practices applied in the assessment
of their borrowing capacity. The Commission has
doubts, at this stage, whether the current corporate
governance framework can limit public interference and
coordination (coordination due to the high amounts of
State aid provided by the HFSF which thus becomes a
shareholder in several banks which may, inter alia, lead
to an infringement of the EU rules in mergers and anti-
trust).

If, conversely, the majority of the voting rights of the bank
were held in the future by an investor which had invested
only a limited amount of money and enjoyed call options
on the shares held by the State, that investor might be
tempted to take excessive risks. In such a scenario, in case
of success it would earn a large and disproportionate
return thanks to the leverage offered by the call options.
The Commission notes that the current situation of the
bank already presents such a risk as, while the State has
provided all the capital to the bank through the bridge
recapitalisation, all the regular shares of the bank are
held by its historical shareholders

In conclusion, there is a risk that the way the bank is
managed will deteriorate and it could endanger the resto-
ration of viability and preservation of financial stability. In
the absence of clarity about who will own and control the
bank in the future, the Commission has doubts at this
stage that the aid measure is appropriate. The Commission
therefore finds it necessary to open the procedure under
Article 108(2) TFEU on that new aid in order to collect all
the facts from the Greek authorities and allow interested
parties to comment.

b. Necessity — limitation of the aid to the minimum

According to the Banking Communication, the aid
measure must, in its amount and form, be necessary to
achieve the objective. Thus the capital injection must be of
the minimum amount necessary to reach the objective.
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(65) As regards the amount of aid, the Commission notes that c. Proportionality — measures limiting negative spill-over effects

(67)

(68)

it was calculated in order to ensure the bank’s compliance
with the current capital adequacy requirements of the Bank
of Greece. It therefore does not seem to provide the bank
with excess capital. However, as indicated above, that aid
comes after several other aid measures in the context of a
protracted rescue period. In particular, as indicated above,
the Commission doubts at this stage that all the measures
possible have been taken to avoid that the bank again
needs aid in the future.

As regards the remuneration of the aid, the Commission
notes that, for the period until the conversion of the
bridge recapitalisation into a permanent recapitalisation,
the HFSF will receive a fee of 1% plus the accrued
interest on the EFSF notes. It will not receive any shares
in the bank. That remuneration is below the range of 7 %
to 9 % laid down in the Recapitalisation Communication.
At this stage, the duration of the bridge recapitalisation
period is uncertain. If it is sufficiently short, the
Commission might be able to take into account the
specific characteristics of the bridge recapitalisation and
the context in which it was granted, and so to accept
the lower remuneration. It is indeed recalled that the
bridge recapitalisation aims at immediately covering the
large capital gap which was the result of the PSI, while
leaving some time to the bank to try to raise capital on the
market (and thereby reduce the amount of recapitalisation
aid which would have to be permanently injected in the
bank). Accordingly, the bridge recapitalisation seems
acceptable if it is truly a short-term solution to give
time to find private investors. However, it would become
problematic if it remains in its current form for a long
period without being converted. In conclusion, given that
at this stage the duration of the bridge recapitalisation is
uncertain, the Commission has doubts that its remun-
eration is sufficient.

The bridge recapitalisation will be converted into a
permanent recapitalisation at a later stage. However, as
regards the remuneration of the aid once the bridge recap-
italisation is converted into a permanent one, the terms of
the conversion are still unknown. The Commission can
therefore not assess them at this stage. The present
decision cannot therefore endorse them and the Greek
authorities must notify that measure once the terms of
the final recapitalisation are known.

The Commission notes that the bridge recapitalisation
does not trigger the dilution of the bank’s current share-
holders. Until the conversion into the final recapitalisation
instruments, the bank’s economic and legal ownership
does not change. The State does not receive any shares,
despite the large size of the recapitalisation (without the
State recapitalisation there would be almost no capital left
in the bank as a result mainly of the extraordinary
consequences triggered by the PSI. While such an
arrangement could be acceptable as a temporary
measure, to give some time to find private investors, it
would not comply with the remuneration and burden-
sharing principles under State aid rules if the bridge recap-
italisation were to last over a protracted period.

(72)

(27

)

The Commission notes that the bank receives a very large
amount of State aid. It is also the case of the three other
large privately-owned banks. If one also takes into account
the recapitalisations of Agricultural Bank of Greece
(ATE) () and Hellenic Postbank (TT) (¥), all the
domestic large and medium-sized banks in Greece will
have received large amount of State aid. That situation
may therefore lead to serious distortions of competition.
However, it is noted that the need for the bridge recap-
italisation stems mainly from the participation in the PSI
programme and not from the mismanagement or
excessive risk-taking from the existing investors.

As indicated above, the repeated rescue aid granted to the
bank means that the new aid cannot be considered as a
genuine rescue aid and should be scrutinized in more
depth. In addition, more safeguards should be required,
taking inspiration from what is required for restructuring

aid.

Point 38 of the Banking Communication requires that
capital injections should not allow the beneficiary to
engage in aggressive commercial strategies. Furthermore,
point 37 of the Recapitalisation Communication
acknowledges that safeguards may be necessary to
prevent aggressive commercial expansion financed by
State aid. Under the current approved schemes, Greece
has committed that the beneficiary banks will suspend
dividend and coupon payments on outstanding hybrid
instruments unless those payments stem from a legal
obligation, will not exercise a call option on the same
instruments and will not carry out any other capital
management deals (e.g. buy-back) on hybrid instruments
or any other equity-like instruments without consulting
with the Commission in advance. The Commission
doubts at this stage that those safeguards are sufficient
in relation to the bridge recapitalisation under consider-
ation. The Commission invites the beneficiary and third
parties to comment on that issue.

The Commission notes that the HFSF has already
appointed its representatives in all of the four banks
which have received a bridge recapitalisation. The HFSF
representatives are different for each bank and the HFSF
does not yet have control in the four banks. Nevertheless,
the Commission notes that there are no rules in place that
prevent the HFSF from carrying out coordination between
them. Moreover, adequate safeguards should be in place to
ensure that commercially sensitive information is not

(%%) ATE, a State-owned bank was the fifth-largest banking group in

Greece in 2011. It has received State aid under the support
measures for credit institutions in Greece in the form of recap-
italisation, guarantees and bond loans.

TT was listed on the Athens Stock Exchange in June 2006. It has a
network of 146 branches in 65 cities around the country and it
operates also in the 850 Hellenic Post offices. The shareholders’
structure includes the Greek State which is the biggest sharcholder
with a participation of 34 % and the Hellenic Post with 10 %.
Hellenic Postbank received a State capital injection under the
Support scheme for credit institutions in Greece of approximately
EUR 225 million.
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(74)

(75)

shared between those undertakings which could lead to
distortions of competition. In order to monitor the bank
closely, it seems appropriate that the Commission should
be able to rely on a monitoring trustee which would be
physically present in the bank. The same monitoring
trustee might have in its mandate to observe any detri-
mental changes in the bank’s commercial practices, such
mispricing, carrying out lending that is not business-
oriented or offering unsustainable interest rates on
deposits. The Commission invites the beneficiary and
third parties to comment.

The Commission notes that the restructuring plan/viability
review submitted under State aid cases SA.30342 (PN
26/2010) "Assessment of the recapitalised Greek
banks" and SA.32789 (2011/PN) — "Viability plan of
EFG Eurobank" was based on a much lower amount of
aid and outdated macro-economic assumptions. For
example, it does not include the effect of PSI. Therefore,
the Commission requests the Greek authorities that the
updated restructuring plan that Greece has to submit
three months from the date of the bridge recapitalisation,
as also provided under the amended HFSF law, should take
account of the large aid amount received, include the new
developments and update the measures envisaged by the
bank to cope with the new environment.

5.3. Conclusion

The Commission has doubts at this stage that the bridge
recapitalisation by the HEFSF is appropriate, limited to the
minimum and proportionate. On that basis, the
Commission has doubts whether the aid can be considered
compatible with the internal market pursuant to
Article 107(3)(b) TFEU. It therefore finds it necessary to
open the procedure laid down in Article 107(3)(b) TFEU.

At the same time, the Commission notes that the Greek
banks are currently operating under extreme conditions.
Their participation in the PSI and the deep recession
have wiped out banks’ capital. Given those totally excep-
tional circumstances which are not the result of the banks’
own mismanagement or excessive risk-taking, the
Commission approves the aid in the form of the
commitment letter and the bridge recapitalisation for six
months from the date of adoption of the current decision.

The Commission recalls that this temporary approval does
not cover the conversion of the bridge recapitalisation into
the final recapitalisation which the Greek authorities need
to notify to the Commission. Upon the receipt of the

complete notification of that conversion, if it is received
by the Commission within six months from the date of
this decision, the duration of that approval will be auto-
matically extended until the Commission reaches a final
decision on those terms.

(77) The Commission observes that Greece has to submit a
restructuring plan for the bank three months after
granting the bridge recapitalisation.

6. DECISION

The Commission concludes that the commitment to provide
capital to the bank in the HFSF commitment letter and the
bridge recapitalisation which took place on 28 May 2012
constitutes State aid pursuant to Article 107(1) TFEU.

The Commission temporarily approves that measure as rescue
aid for reasons of financial stability for a period of six months
from the date of this decision. If within that period, the Greek
authorities submit a complete notification of the conversion of
the bridge recapitalisation into a final recapitalisation, then the
duration of the approval will be automatically extended until
the Commission reaches a final decision on those terms.

Moreover, in the light of the foregoing considerations, the
Commission, acting under the procedure laid down in
Article 108(2) of the Treaty on the Functioning of the
European Union, requests Greece to submit its comments and
to provide all such information as may help to assess the aid
measure, within one month of the date of receipt of this letter.
It requests your authorities to forward a copy of this letter to
EFG Eurobank immediately.

The Commission notes that Greece accepts for reasons of
urgency that the adoption of the decision be in the English
language.

The Commission warns Greece that it will inform interested
parties by publishing this letter and a meaningful summary of
it in the Official Journal of the European Union. It will also inform
interested parties in the EFTA countries which are signatories to
the EEA Agreement, by publication of a notice in the EEA
Supplement to the Official Journal of the European Union and
will inform the EFTA Surveillance Authority by sending a
copy of this letter. All such interested parties will be invited
to submit their comments within one month of the date of
such publication.”
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STATNA POMOC - GRECKO

Stitna pomoc SA.34826 (2012/C) (ex 2012/NN) — Rekapitalizicia banky Piraeus Bank Helénskym
finanénym fondom stability

Vyzva na predloZenie pripomienok v stdlade s ¢linkom 108 ods. 2 ZFEU
(Text s vyznamom pre EHP)
(2012/C 359/05)

Listom z 27. jula 2012, ktory je uvedeny v autentickom jazyku za tymto zhrnutim, Komisia ozndmila
Grécku svoje rozhodnutie zacat konanie podla ¢lanku 108 ods. 2 Zmluvy o fungovani Eurépskej tnie (dalej
len ,ZFEU®), pokial ide o uvedeni pomoc/uvedené opatrenie.

Z doévodov financnej stability Komisia rozhodla docasne schvélit opatrenie vo forme zévizného prislubu
a preklenovacej rekapitalizdcie ako pomoci na zdchranu na obdobie Siestich mesiacov od ddtumu tohto
rozhodnutia.

Zainteresované strany mozu predlozit svoje pripomienky k pomoci/opatreniu, vo veci ktorého Komisia
zatina konanie, v lehote jedného mesiaca odo diia uverejnenia tohto zhrnutia a nasledujiceho listu.

Kontaktné tdaje:

European Commission

Generdlne riaditel'stvo pre hospodérsku stitaz
State Aid Greffe

J70 03/225

1049 Bruxelles/Brussel

BELGIQUE/BELGIE

Fax: +32-2-296 12 42

Tieto pripomienky sa ozndmia Grécku. Zainteresované strany mozu pisomne s uvedenim doévodov poziadat

o doverné zaobchddzanie s Gidajmi o ich totoznosti.

TEXT ZHRNUTIA
POSTUP

Diia 20. aprila 2012 poskytol Helénsky fond finan¢nej stability
(HFSF) banke Piracus Bank (dalej len ,banka“) zdvizny prislub
podiclat sa na zvyseni jej zdkladného imania. Diia 28. mdja
2012 sa vykonala preklenovacia rekapitalizdcia banky Piraeus
Bank. Podobné zdvizné prisluby boli zaslané banke National
Bank of Greece [SA. 34824 (2012/NN)], banke EFG Eurobank
[SA. 34825 (2012/NN)] a banke Alpha Bank [SA. 34823
(2012/NN)], ktorym bola zdroven poskytnutd rekapitalizicia.
Grécke organy notifikovali zdvizné prisluby 10. mdja 2012.
KedZe opatrenie bolo uz prijaté, ttvary Komisie ich zaregistro-
vali ako nenotifikovand pomoc pod <¢islom SA. 34826
(2012/NN).

OPIS OPATRENIA/POMOCI, VO VECI KTORI::HO/KTORE]
KOMISIA ZACINA KONANIE

Kapital banky Piraeus Bank presiel do minusu v dosledku tcasti
na zapojeni sukromného sektora (1), ktord bola spitne zaticto-
vand do poslednej Stvrtiny roka 2011. Diia 20. aprila HFSF

(") Zapojenie sikromného sektora: rokovanie medzi gréckymi orgdnmi
a stkromnymi veritelmi boli zamerané na dosiahnutie ¢astocného
odpustenia $tatneho dlhu stkromnymi veritelmi na dobrovolnej
baze. Zapojenie stikromného sektora je svojou povahou vynimo¢né
a malo zna¢ny dosah na grécke banky: mnohé z nich kvoli zapo-
jeniu sikromného sektora utrpeli straty.

poskytol zdvazny prislub, Ze sa na pldnovanom zvySovani
akciového kapitdlu banky Piraeus Bank bude podielat sumou
v hodnote do 5 milidard EUR. [...] (*) Kapitdlovd primeranost
dosiahla na konci roka 2011 hodnotu 9,7 % (pro-forma),
pricom je v nej zapocitany spatny tcinok kapitdlovej podpory,
ktord obsahoval zavdzny prisflub HFSF. Na zdklade zadvdzku
prijatého v zdviznom prislube, HFSF 28. mdja 2012 presunulo
4,7 miliardy EUR banke Piraeus Bank (tdto suma bola urcend na
zaklade finan¢nych tdajov z prvej Stvrtiny roku 2012) v sdlade
s ustanoveniami preklenovacej rekapitalizacie stanovenymi
v zékone, ktorym sa zriaduje HFSF, vo vtedajSom zneni
zmien a doplneni. Obe sumy uvedené v zdviznom prislube
a v preklenovacej rekapitalizacii boli vypocitané Gréckou
ndrodnou bankou (Bank of Greece), aby sa zarucilo, Ze banka
dodrziava vtedy platné poziadavky kapitdlovej primeranosti.
Preto v stvahe z 31. marca 2012 banka Piraeus Bank zaregis-
trovala kapitdlovii primeranost na trovni 9 % a vlastny kapitdl
Tier 1 v hodnote 8 %. Objem preklenovacej rekapitalizacie pred-
stavoval k 31. marcu 2012 priblizne 13,8 % rizikovo vdZenych
aktiv banky Piraeus Bank. Objem pomoci, ktory banka Piraeus
Bank ziskala vo forme inej, ako st zdruky a pomoc na zabez-
pecenie likvidity predstavuje spolu s prioritnymi akciami poskyt-
nutymi v méji 2009 a v decembri 2011 16,1 % rizikovo vdze-
nych aktiv banky.

(*) Dovernd informdcia, aj v nasledujiicom texte sa doverné informdcie
oznacujt [...]
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POSUDENIE OPATRENIA/POMOCI

Zéavizny prislub, ktory HFSF poskytol 20. aprila 2012, fond
pevne zavdzuje k rekapitalizdcii banky. HFSF ziskava zdroje
zo $titu a okolnosti, za ktorych moéZze poskytovat podporu
finan¢nym institGcidm, st presne vymedzené a obmedzené gréc-
kymi prévnymi predpismi. Preto mozZno vyuzitie S$tdtnych
zdrojov pricitat Statu.

Zéavizny prislub uz poskytol vyhodu banke [...]. Preklenovacia
rekapitalizdcia ukondend 28. mdja 2012 je realizovanim
zdvizku prijatého v zdviznom prislube a preto pokracovanim
rovnakej pomoci. Preklenovacia rekapitalizicia vo forme obli-
gacii ENFS zvysila podiel kapitdlu banky Piraeus Bank na
trovetl, ktord umoziiuje jej pdsobenie na trhu a pristup do
operécii Eurosystému, a preto zvyhodnila banku zo Stitnych
zdrojov.

V dosledku toho doslo k posilneniu pozicie prijimatela, kedZe
boli poskytnuté finan¢né zdroje na to, aby sa nadalej dodrzia-
vali kapitdlové poziadavky, ¢o viedlo k naruSeniu hospodarskej
sttaze. Vzhladom na to, Ze banka posobi na inych eurdpskych
finan¢nych trhoch a kedZe finanéné institicie z inych ¢lenskych
Staitov posobia v Grécku, toto opatrenie md takisto potencial
ovplyviiovat obchod medzi ¢lenskymi $tatmi.

Pravnym zdkladom pre postdenie opatrenia zostdva ¢lanok 107
ods. 3 pism. b) ZFEU, podla ktorého mozno $titnu pomoc
povazovat za zlucite[ndi s vnitornym trhom, ak je poskytnutd
,na ndpravu vaznej poruchy fungovania v hospodarstve ¢len-
ského 3tdtu“. Komisia nadalej zastdva ndzor, Ze podmienky na
schvélenie 3titnej pomoci podla ¢lanku 107 ods. 3 pism. b)
ZFEU st splnené, pretoze finanéné trhy sa znovu ocitli pod
tlakom a tento nadzor potvrdila prijatim ozndmenia o predlzeni
z roku 2011 v decembri 2011. Pokial ide o grécke hospodar-
stvo, Komisia uznala vo svojom nadviznom schvéleni gréckych
schém podpory Gverovych institdcif, Ze hrozi vdzne naruSenie
gréckeho hospodarstva a Ze Stdtna podpora bankdm je vhodnou
ndpravou tohto naruenia. Tdto hrozba je v pripade banky
Piraeus Bank o to vicsia, Ze ide o velkd banku.

Komisia md vSak v tomto §tddiu pochybnosti, ¢i je opatrenie
pomoci v stlade so vSeobecnymi kritériami zlucitelnosti t. j.
kritériami ,vhodnosti, ,nutnosti“ a ,proporcionality*.

Pokial ide o ,vhodnost“ opatrenia, Komisia podotyka, Ze opat-
renie, ktoré je nutné predovietkym v dosledku zapojenia
sikromného sektora, sa zameriava na zabezpecenie stladu
banky s regulatnymi kapitdlovymi poziadavkami a uchovanie
jej opravnenosti na ziskanie likvidity centrdlnej banky. Opat-
renie sa na prvy pohlad zdd vhodné vzhladom na to, Ze jeho
cielom je prispiet k financnej stabilite v Grécku a banka Piraeus
Bank je v tejto krajine systémovo vyznamnou bankou. Komisia
mé vSak pochybnosti a nemé6ze v tomto $tidiu posudit, & sa
okamzite prijali vSetky opatrenia s cieflom zabranit, aby banka
potrebovala pomoc v budiicnosti. V tomto 3tddiu nie je jasné,
kto bude kontrolovat banku po tom, ako sa preklenovacia
rekapitalizdcia nahradi stdlou rekapitalizdciou. Kontrolu nad
bankou prevezme bud’ 3tdt, alebo mensina sikromnych vlastni-
kov, ktori budd moct profitovat z pakového efektu. V kazdom

pripade by Komisia chcela zaistif, aby sa nezhorsila kvalita
finan¢nej situdcie banky a najmi jej postup pri poskytovani
hypoték. Ak napriklad banka prejde pod Sstitnu kontrolu,
malo by sa zabezpecit, Ze nebude mat zIé riadenie alebo Zze
nebude dochddzat k nesprédvnemu ocenovaniu, ¢i poskytovaniu
hypoték, ktoré nie je orientované podnikatelsky. Komisia ma
v tomto §tadiu pochybnosti, ¢i sicasny ramec spravy a riadenia
moze obmedzovat verejné zasahovanie do trhov a koordindciu.
Ak by naopak vicsinu podielov banky Piracus Bank vlastnil
v budicnosti investor, ktory by investoval iba obmedzené
mnozstvo pefiazi a vyuzival kiipne opcie na podiely vlastnené
Stdtom, taky investor by mohol byt v pokuseni nadmerne risko-
vat. Zaverom mozZno konstatovat, Ze hrozi riziko, Ze dojde
k zhor3eniu riadenia banky, ktoré by mohlo ohrozit obnovenie
zivotnosti a uchovanie finan¢nej stability. Vzhladom na to, Ze
nie je jasné, kto bude v budiicnosti vlastnit a kontrolovat
banku, Komisia md v tomto §tddiu pochybnosti, ¢i je opatrenie
pomoci vhodné a vyzyva grécke orgdny, banku a zainteresované
tretie strany, aby predlozili pripomienky a informdcie.

Hoci bol objem pomoci vypocitany tak, aby zarudil, Ze banka
bude dodrziavat sicasné poziadavky kapitdlovej primeranosti,
k pomoci dochddza po dlhom obdobi predchadzajicich rekapi-
talizdcii. Komisia pochybuje, Ze boli prijaté vsetky opatrenia,
ktoré by zabranili situdcii, v ktorej by banka potrebovala reka-
pitalizaénd pomoc v buddcnosti a to vritane rekapitalizdcie na
dosiahnutie siladu so zdvizkami obsiahnutymi v memorande
o hospodarskych a finanénych politikich druhého programu
uprav pre Grécko (v ktorom sa vyzaduje, aby bol vlastny kapitél
Tier 1 v hodnote 9 % do septembra 2012 a v hodnote 10 % do
jina 2013). Pokial ide o odmenu za opatrenia pomoci, odmena,
ktort HFSF ziska, je niz$ia ako rozpitie 7 % az 9 % uvedené
v ozndmeni o rekapitalizacii. V pripade, Ze preklenovacia reka-
pitalizdcia bude dostatocne kritka, Komisia moze zohladnit jej
$pecifické charakteristiky a kontext, v ktorom bola poskytnuta,
a schvalit nizsiu odmenu. Avsak vzhladom na to, Ze v tomto
Stddiu predovietkym najmi z dovodu zlozitého hospoddrskeho
prostredia je dlzka trvania preklenovacej rekapitalizicie neistd,
Komisia mad pochybnosti o tom, ¢i je odmena dostatocnd.
Okrem toho preklenovacia rekapitalizdcia nesposobi zniZenie
poctu sucasnych akciondrov banky. Ekonomické a pravne vlast-
nictvo banky sa nezmeni, kym neddjde ku konecnej rekapitali-
zdcii banky. Preto, ak by mala preklenovacia rekapitalizcia trvat
dlhsie obdobie, toto opatrenie by nebolo v zhode so zdsadami
odmien a rozdelenim bremena vyplyvajicich z pravidiel $tdtnej
pomoci. Komisia vyzyva na predkladanie pripomienok k tymto
otdzkam.

Pokial ide o vhodnost opatrenia, banka ziskava velky objem
pomoci, ktory moéze viest k zdvaznym poruseniam hospodar-
skej sutaze, ak sa zohladni okrem iného aj rekapitalizacia
dalsich troch velkych bank v Grécku zo strany HFSF. Vzhladom
na velky objem poskytnutej pomoci a dlhého obdobia na
zdchranu, Komisia md v tomto $tddiu pochybnosti, & zdruky
obsiahnuté v stcasnych schvdlenych schémach (napr. zdkaz
vyplacania dividend, neuplatnenie kdpnych opcii bez predché-
dzajtcej konzulticie s Komisiou atd’) st v stvislosti s prislusnou
preklenovacou rekapitalizaciou dostato¢né. Komisia vyzyva
grécke orgdny, prijemcu a tretie strany, aby predlozili v tejto
suvislosti svoje pripomienky. Komisia okrem toho pozname-
ndva, Ze HFSF uZz menoval zdstupcu vo vsetkych Styroch
bankdch, ktorym poskytuje preklenovaciu rekapitalizaciu, ale
eSte neexistuji pravidld, ktoré by zabranili HFSF, aby nezdielal
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informdcie medzi tymito podnikmi a aby ich nekoordinoval.
V zéujme pozorného monitorovania banky sa zdd byt vhodné,
aby sa Komisia mohla spolahnif na monitorovacieho sprévcu,
ktory by bol fyzicky pritomny v banke a pozoroval zhorsenie
situdcie v obchodnych postupoch banky ako napr. nespravne
ocefiovanie alebo poskytovanie hypoték, ktoré nie je oriento-
vané podnikatelsky alebo poskytovanie neudrzatelnych trokov

na vklady. Komisia vyzyva prijemcu a tretie strany, aby pred-
lozili pripomienky aj k tejto otdzke.

V stlade s ¢lankom 14 nariadenia Rady (ES) ¢. 659/1999 sa
mozZe od prijemcu pozadovat vritenie kazdej neoprdvnene
poskytnutej pomoci.
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TEXT LISTU

,The Commission wishes to inform Greece that, having examined the information supplied by your auth-

(0]
(0]

rities on the aid measure referred to above, it has decided to temporarily approve the measure in the form
f a commitment letter and bridge recapitalisation as rescue aid and to initiate the procedure laid down in

Article 108(2) of the Treaty on the Functioning of the European Union ("TFEU") in regard to that measure.

(2

(3
(4

1. PROCEDURE

(1) In May 2009, Piraeus Bank ("the bank") was recapitalised under the recapitalisation scheme which is
part of the "Support Measures for the Credit Institutions in Greece" approved by the European
Commission on 19 November 2008 (?).

(2) Recital 14 of the decision of 19 November 2008 provided that a restructuring plan needed to be
notified to the Commission for the beneficiaries of that recapitalisation scheme. The extent of the
restructuring plan for each bank depended on that bank’s individual situation.

(3) A plan was submitted to the European Commission by the Greek authorities on 23 July 2010
describing the bank’s programme for ensuring long-term viability under the macro-economic
assumptions which were relevant at that point in time. That plan, its subsequent updates as well as
additional information submitted by the Greek authorities were administratively registered by the
Commission services under case SA. 30342 (PN 26/2010) and then SA. 32787 (2011/PN).

(4) On 28 December 2011, the Commission approved a second recapitalisation for Piraeus Bank (3).

(5) Piraeus Bank has also benefited from aid measures under the guarantee and the bond loan schemes
which are part of the "Support Measures for the Credit Institutions in Greece" approved by the
European Commission on 19 November 2008 and subsequently prolonged and amended (*).

(6) On 20 April 2012, the Hellenic Financial Stability Fund provided Piraeus Bank with a commitment
letter to participate in the share capital increase of the bank. On 28 May 2012, a bridge recap-
italisation of Piraecus Bank was implemented.

(7) Similar commitment letters have been sent and bridge recapitalisations granted to Alpha Bank (SA.
34823 (2012/NN)), National Bank of Greece (SA. 34824 (2012/NN)) and EFG Eurobank (SA. 34825
(2012/NN)). On 10 May 2012, the Greek authorities formally notified to the Commission the
commitment letters provided to Piraeus Bank (and the other banks) in line with recital 43 of the
Commission decision of 6 February 2012. (°) As the measure had already been taken, the Commission
services registered as non-notified aid under case SA. 34826 (2012/NN).

) See Commission decision of 19 November 2008 in State Aid N 560/2008 "Support Measures for the Credit Institutions in

Greece", O] C 125, 05.06.2009, p. 6. It was attributed the number SA.26678 (N 560/2008). That scheme was

subsequently prolonged and amended (see below under footnote 3).
) See Commission Decision of 28 December 2011 in State aid SA.34122 (2011/N) "Second recapitalisation of Piraeus

Bank under the Greek recapitalisation scheme", recital 16, O] C 101, 04.04.2012, p. 1.
) On 2 September 2009, Greece notified a number of amendments to the support measures and a prolongation until
31 December 2009 that were approved on 18 September 2009 (See Commission decision of 18 September 2009 in
State Aid N 504/2009 "Prolongation and amendment of the Support Measures for the Credit Institutions in Greece", O] C 264,
06.11.2009, p. 5). On 25 January 2010, the Commission approved a second prolongation of the support measures
until 30 June 2010 (See Commission decision of 25 January 2010 in State Aid N 690/2009 "Prolongation of the
Support Measures for the Credit Institutions in Greece", O] C 57, 09.03.2010, p. 6). On 30 June 2010, the Commission
approved a number of amendments to the support measures and an extension until 31 December 2010 (See
Commission decision of 30 June 2010 in State Aid N 260/2010 "Extension of the Support Measures for the Credit
Institutions in Greece", OJ C 238, 03.09.2010, p. 3.). On 21 December 2010 the Commission approved a prolongation
of the support measures until 30 June 2010 (See Commission decision of 21 December 2010 in State aid SA 31998
(2010/N) "Fourth extension of the Support measures for the credit Institutions in Greece", O] C 53, 19.02.2011, p. 2). On
4 April 2011 the Commission approved an amendment (See Commission decision of 4 April 2011 in State Aid
SA.32767 (2011/N) "Amendment to the Support Measures for the Credit Institutions in Greece", O] C 164, 02.06.2011,
p. 8). On 27 June 2011 the Commission approved a prolongation of the support measures until 31 December 2011
(See Commission decision of 27 June 2011 in State aid SA.33153 (2011/N) "Fifth prolongation of the Support measures
for the credit Institutions in Greece", O] C 274, 17.09.2011, p. 6). On 6 February 2012, the Commission approved a
prolongation of the support measures until 30 June 2012 (See Commission decision of 6 February 2012 in State aid
SA.34149 (2011/N) "Sixth prolongation of the Support Measures for the Credit Institutions in Greece", O] C 101,
04.04.2012, p. 2. On 6 July 2012, the Commission approved a prolongation of the support measures until
31 December 2012 (See Commission decision of 6 July 2012 in State aid SA.35002 (2012/N) "Seventh prolongation
of the Support Scheme for Credit Institutions in Greece", not yet published.
See Commission decision of 6 February 2012 in State Aid SA.34148 (2011/N) "Third prolongation of the Recap-
italisation of credit institutions in Greece under the Financial Stability Fund (FSF)", O] C 101, 04.04.2012, p. 2. Recital
43 of the decision provides that the Greek authorities will 'notify individually any recapitalisation of a bank which has
already received a recapitalisation from the State in the current crisis. The Commission notes that commitment will allow it to
assess individually recapitalisation of banks which receive successive aid. It is important, as, in such cases, it has to be assessed
more in detail whether an additional recapitalisation of the bank is the best option to preserve financial stability and limit
distortions of competition. In such cases of successive aid, it has also to be verified whether the recapitalisation instrument and
remuneration to be used by the HFSF are still appropriate'.

=
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)

(10)

(11)

(12)

©)

()

)

)

The Commission notes that Greece accepts that the
adoption of the decision be in the English language.

2. DESCRIPTION
2.1. General context of the Greek banking sector

As regards the performance of their assets and resulting
capital needs, the Greek banks face the double challenge of
high losses on their holding of Greek government bonds
(GGBs) and a deep and protracted recession which has
given rise to a rapidly raising default rate on loans to
Greek households and companies (°).

Greek banks have participated in the private sector bond
exchange, known as Private Sector Involvement — PSI. The
first decision on the PSI, envisaging a 21 % write-down on
GGBs, was taken in the European Council of 21 July
2011. PSI II was put forward by the Euro-area Member
States on 26 October 2011 and envisaged a bond
exchange with a nominal discount of around 50 % on
notional Greek debt held by private investors. In
February 2012, Greece put in place PSI II and
announced the results on 9 May 2012. The debt
exchange resulted in significant additional losses and
capital needs for the Greek banks. At that time, Euro-
area Member States decided that additional financing to
Greece would include the recapitalisation of Greek

banks (7).

As regards the liquidity position of the Greek banks, it has
continued to tighten. Domestic deposits decreased
markedly in 2011 (- 18 %) due to recession and political
uncertainty. As Greek banks are shut out from wholesale
funding markets, they are entirely dependent on Central
Bank financing, a growing portion of which is in the form
of emergency liquidity assistance.

Since the Greek banks were expected to face substantial
capital shortfalls as a result of the PSI II and the
continuing recession, the Memorandum of Economic and
Financial Policies of the Second Adjustment Programme
for Greece between the Greek Government, the European
Union, the International Monetary Fund and the European
Central Bank dated 11 March 2012 has made available
funds for the banks’ recapitalisation. Total bank recapitali-
sation needs and resolution costs to be financed under that
programme are estimated at EUR 50 billion (}). An
amount of EUR 25 billion was made available upfront to
deal with recapitalisation needs arising from PSI and the
estimated funding gap due to resolutions (°). The funds are
available through the Hellenic Financial Stability Fund.

European Commission - Directorate General Economic and
Financial Affairs. The Second Economic Adjustment Programme for
Greece - March 2012, p. 17, available online at http:|[ec.europa.eu/
economy_finance/publications/occasional_paper[2012/pdffocp94_
en.pdf.

See the Euro Summit Statement of 26 October 2011, point 12,
available online at: http://www.consilium.europa.eu/uedocs/cms_
data/docs/pressdatafenfec/125644.pdf.

European Commission-Directorate General Economic and Financial
Affairs. The Second Economic Adjustment Programme for Greece - March
2012, p. 106.

International Monetary Fund, Greece: Request for  Extended
Arrangement Under the Extended Fund Facility - Staff Report, IMF
Country Report No. 12/57, 16 March 2012, p. 28, available
online at http:/fwww.imf.org[external/pubs/ft/scr/2012/cr1257.pdf.

(13) According to the Memorandum of Economic and Financial
Policies, “banks submitting viable capital raising plans will
be given the opportunity to apply for and receive public
support in a manner that preserves private sector
incentives to inject capital and thus minimizes the
burden for taxpayers” (1°). The recapitalisation of the
Greek banking sector has to be carried out by the end
of September 2012, in order for banks to comply with
a Core Tier 1 ratio of 9% by September 2012 and of
10 % by June 2013.

2.2. Description of the Schemes put in place by
greece during the financial crisis

2.2.1. Description of the Support Measures for the Credit Insti-
tutions in Greece introduced in 2008

(14) On 19 November 2008, the Commission approved the
"Support Measures for the Credit Institutions in
Greece" (1) designed to ensure the stability of the Greek
financial system. The Greek package of State aid measures
for credit institutions included (i) a recapitalisation scheme,
(ii) a guarantee scheme, and (iii) a government bond loan
scheme. The Commission subsequently approved
amendments to those measures and prolonged them
several times (12).

2.2.2. Description of the recapitalisation scheme for credit insti-
tutions in Greece under the Hellenic Financial Stability
Fund

(15) The Memorandum of Understanding on Specific Economic
Policy Conditionality between the Greek Government, the
European Union, the International Monetary Fund and the
European Central Bank dated 3 May 2010 provided for
the establishment of the Hellenic Financial Stability Fund
(HFSF). The objective of the HFSF is to safeguard the
stability of the Greek banking system by providing
equity capital to credit institutions (1}). On 3 September
2010, the Commission approved the HFSF as a recapitali-
sation scheme in line with the rules on support schemes
for the financial sector during the crisis ('#) and prolonged
it several times (°). The Commission approved the most
recent prolongation of the HFSF recapitalisation scheme

(%) European Commission-Directorate General Economic and Financial

Affairs. The Second Economic Adjustment Programme for Greece - March
2012, p. 104.

() See Commission decision of 19 November 2008 in State Aid
N 560/2008 "Support Measures for the Credit Institutions in Greece",
OJ C 125, 05.06.2009, p. 6.

(12) See footnote 4.

(*) HFSF operates in parallel with the Recapitalisation Scheme. The
other new role of the HFSF is to provide capital support to tran-
sitional credit institutions established under the resolution
framework in Greece (Article 63 of Law 3601/2007). The HFSF's
role in the resolution process was not subject to the Commission’s
approval.

(") See Commission Decision of 3 September 2010 in State aid Case
N 328/2010, “Recapitalisation of Credit Institutions in Greece under the
Financial Stability Fund (FSF)’, O] C 316, 20.11.2010, p. 7.

(1) See Commission Decision of 14 December 2010 under State aid
case SA.31999 (2010/N), “Prolongation of the Recapitalisation of credit
institutions in Greece under the Financial Stability Fund (FSF)", O] C 62,
26.02.2011, p. 16. See Commission decision of 27 June 2011 in
State Aid case SA.33154 (2010/N), "Second prolongation of the Recap-
italisation of credit institutions in Greece under the Financial Stability
Fund (FSF)", O] C 244, 23.08.2011, p. 2.


http://ec.europa.eu/economy_finance/publications/occasional_paper/2012/pdf/ocp94_en.pdf
http://ec.europa.eu/economy_finance/publications/occasional_paper/2012/pdf/ocp94_en.pdf
http://ec.europa.eu/economy_finance/publications/occasional_paper/2012/pdf/ocp94_en.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/125644.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/125644.pdf
http://www.imf.org/external/pubs/ft/scr/2012/cr1257.pdf
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(16)

(18)

(19)

(20)

(21)

(*9)

on 6 February 2012 until 30 June 2012 ('%). The HESF
Law has subsequently been amended as regards the recap-
italisation scheme. The provisions referred to below were
in place when the commitment letter was sent and the
bridge recapitalisation took place. Since the later
amendments were adopted after the date of the Commis-
sion’s most recent decision on the HFSF recapitalisation
scheme, they were not part of the Commission’s
approval at the time.

Provisions of the HFSF Law

A credit institution whose viability has been confirmed by
the Bank of Greece may submit a request to the HFSF for
capital support, following an instruction from the Bank of
Greece.

A credit institution’s request for the provision of capital
support must be accompanied by the following docu-
ments:

a) a business plan, that shows how the credit institution
will ensure viability for the next three to five years
under conservative/prudent assumptions and that has
been assessed as sustainable and credible by the Bank
of Greece, establishing the amount of the required
capital support and detailing the measures that the
credit institution intends to take so as to safeguard
and strengthen its solvency as soon as possible, in
particular by increasing its capital (including through
capital support from the HFSF), sale of parts of the
credit institution, andfor restoring its profitability
through cost-cutting, reducing risks or securing
support from other companies within its group; and

b) a detailed timetable for the implementation of the
measures described in the business plan.

Following the finalisation of the terms and conditions of
the share capital increase, the HFSF will provide capital
support in compliance with the EU State aid legislation.

The credit institution must prepare a detailed restructuring
plan or amend the plan already submitted to the European
Commission, in accordance with the applicable EU State
aid rules. The restructuring plan will be approved by the
HFSF. Within three months from the provision of capital
support, the Ministry of Finance must submit the restruc-
turing plan to the European Commission for approval.

The implementation period of the restructuring plan may
not exceed three years. An extension of up to two years
may be granted by decision of the HFSF, following consul-
tation with the Bank of Greece and subject to approval by
the European Commission.

Until the share capital increase is finalised, the relevant
HFSF legal framework specifies that the HFSF may

provide two temporary solutions as capital support:

I. A commitment letter;

See Commission decision of 6 February 2012 in State Aid

SA.34148 (2011/N) "Third prolongation of the Recapitalisation of
credit institutions in Greece under the Financial Stability Fund (FSF)",
OJ C 101, 04.04.2012, p. 2.

(22)

(23)

)

II. A bridge recapitalisation.

[. COMMITMENT LETTERS PROVIDED BY THE HFSF

The HFSF, upon a decision of the Bank of Greece, may
provide a credit institution with a letter stating that it will
participate in that bank’s share capital increase (hereinafter
"commitment letter"). That credit institution (i) has to be
assessed as viable by the Bank of Greece and (ii) has to
submit a request for capital support to the HFSF.

The HFSF provides the commitment letter on condition
that:

a) the business plan of the credit institution has been
assessed as viable and credible by the Bank of Greece,

b) the request for capital support has been approved by
the Bank of Greece,

¢) the Bank of Greece has considered that the provision of
that letter is necessary for the credit institution:

i. to continue operating on a going concern basis;

ii. to meet the current capital adequacy requirements
set up by the Bank of Greece (17); and

iii. to maintain the financial stability of the Greek
banking system.

For a credit institution for which the HFSF has issued a
commitment letter and until the completion of the share
capital increase, the HFSF:

a) appoints up to two representatives in the Board of
Directors of the credit institution;

b) may request from the credit institution any data and
information which it considers necessary, e.g. due dili-
gence.

The HFSF's representative in the Board of Directors of the
credit institution has the following rights:

a) to call the General Assembly of Shareholders;

b) to veto any decision of the credit institution’s Board of
Directors:

i. regarding the distribution of dividends and the
bonus policy concerning the Chairman, the
Managing Director and the other members of the
Board of Directors, as well as the general
managers and their deputies; or

ii. where the decision in question could seriously
compromise the interests of depositors, or impair
the credit institution’s liquidity or solvency or its
overall sound and smooth operation (e.g. business
strategy, asset/liability management, etc.);

The current capital adequacy requirements of the Bank of Greece

are set at 8 %.
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¢) to request an adjournment of any meeting of the credit
institution’s Board of Directors for three business days,
until instructions are given by the HFSFs Executive
Board, following consultation with the Bank of Greece;

d) the right to request that the Board of Directors of the
credit institution be convened;

¢) the right to approve the Economic Director.

(26) In exercising its rights, the HFSFs representative in the

Board of Directors must respect the credit institution’s
business autonomy.

II. BRIDGE RECAPITALISATIONS PROVIDED BY THE
HESF

(27) In view of its participation in the future capital increase of

a credit institution that has been deemed viable by the
Bank of Greece, the HFSF may advance its contribution
(hereinafter "bridge recapitalisation") to such an increase or
part thereof, up to the amount specified by the Bank of
Greece.

(28) The bridge recapitalisation is paid by the HFSF to the bank

in the form of European Financial Stability Fund (EFSF)
floating notes with maturities of six and ten years with
an issue date of 19 April 2012.

(29) The EFSF notes are deposited into an account of the credit

institution with the Bank of Greece exclusively for the
purpose of the HFSF participation in the capital increase.
The EFSF notes can be used only for the purpose of
ensuring liquidity through repurchase transactions with
market participants orfand through Euro-system oper-
ations.

(30) The terms of the bridge recapitalisation are enshrined into

a pre-subscription agreement agreed between the credit
institution, the HFSF and the EFSF.

(31) For the period between the date of the bridge recapitali-

sation and the date of the conversion of the bridge recap-
italisation into ordinary shares and other convertible
financial instruments (hereinafter "conversion into the
final recapitalisation instruments"), the pre-subscription
agreement provides that:

a) the bank must pay to the HFSF a 1 % annual fee on the
nominal value of the EFSF notes;

b) any coupon payments and accrued interest to the EFSF
notes for that period will count as additional capital
contribution by the HFSF ('$).

(32) The HFSF grants the bridge recapitalisation following a

decision of the Bank of Greece, provided that:

('8) The pre-subscription agreement provided that: "The Effective Risk

payable to the Bank shall include the EFSF bonds and any coupon
payments and accrued interest to the EFSF bonds for the period from
the issuance of the bonds until the conversion of the Advance into share
capital and other convertible financial instruments as prescribed herein".

(35)

a) The credit institution has submitted to the HFSF an
application for capital support, accompanied by a
business plan and a detailed timetable;

b) The application for capital support has been approved
by the Bank of Greece, while the business plan has
been assessed by the Bank of Greece as being viable
and credible;

¢) The Bank of Greece considers that the bridge recap-
italisation is necessary in order for:

i. the credit institution to meet the capital adequacy
requirements set up by the Bank of Greece;

ii. the credit institution to maintain access to the
monetary policy operations of the Euro-system; and

iii. to ensure the stability of the Greek banking system;

d) The credit institution has agreed with the HFSF and the
EFSF a presubscription agreement for the capital
increase.

The Minister of Finance, following an opinion of the HESF,
may decide to provide additional corporate governance
safeguards until the conversion into the final recapitali-
sation instruments.

2.3. Beneficiary

Piraeus Bank, the parent company of the Group, was
founded in 1916 and is the fourth-largest bank in
Greece. The bank provides a complete range of banking
services and is specialized in SMEs, retail banking, e-
banking and capital markets. In June 2000, the bank
absorbed Xiosbank and Macedonia-Thrace Bank, while in
December 2003 it also absorbed ETBA bank, thus creating
one of the largest private banks in Greece. The bank’s
stocks have been listed in the Athens Stock Exchange
(ATHEX) since 1918.

Piracus Bank Group has an international presence, focused
in South-Eastern Europe and the Eastern Mediterranean
but also in London and New York. At the end of
December 2011, Piraeus Group had 797 branches, 346
of which were in Greece and 451 in 8 countries abroad.
Piraeus Group employed 11,246 people, 6,171 in Greece
and 5,075 abroad.

Piracus Group participated in the PSI programme with all
eligible bonds and loans it owned, whose nominal value
amounted to EUR 7,7 billion. In that framework, the total
PSl-impairment charge amounted to EUR 5,9 billion,
entirely booked in 2011 accounts.

The key figures of Piraeus Group in December 2011 (con-
solidated data) are as follows:
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31 December 2011 | 31 December 2010 A % y-o-y
Selective Volume Figures (EUR mil)
Assets 49,352 57,561 -14%
— Assets from Discontinued Operations in Egypt 1,157 1,703 -32%
(for sale)
Gross Loans 37,058 38,218 -3%
Deposits & Retail Bonds 22,038 28,675 -23%
Total Equity (1,940) 3,274 >-100 %
Total Equity excluding PSI in 2011 3,209 3,274 -2%
Summary Results (EUR mil)
Net Interest Income 1,173 1,188 -1%
Net Fee & Commission Income 190 188 1%
Trading Results (110) 9 >-100 %
Other Income & Dividend Income (41) 91 >-100 %
Total Net Revenues 1,213 1,477 -18 %
Total Operating Costs (796) (837) -5%
— ofw Greece (560) (597) -6%
Profit before Tax & Provisions 385 635 -39%
Organic (*) Profit before Tax & Provisions 592 638 -7%
Provisions and impairments (7,884) (611) -92%
Profit/(Loss) after tax (6,618) (21) -99%

(*) excluding both trading results and the loss from the valuation at fair value of Citylink investment property

Source:  Piraeus Bank, Presentation of the Full Year 2011 Results, p.3, available online at

http:/ fwww.piraeusbank.gr/ecPage.asp?id=233460&lang=26nt=103&sid=&fid=233458
Piraeus Bank, 12M Financial Statements Information of Piraeus Bank Group & Piraeus Bank, available online at:
http:/ Jwww.piraeusbank.gr/Documents/internet/ConsolidatedCo2011/12m_Group_en.pdf.

The key figures of Piraeus Group for Q1 2012 are as follows:

Q1 2012 (data excl. Egypt)

Selective Volume Figures (EUR mil)

Total Assets 46,406
— Assets from Discontinued Operations in Egypt (for sale) 1,088

Gross Loans 35,860

Total Deposits 20,905

Total Equity (inc. advance by HFSF) 3,047

Summary Results (EUR mil)

Net Interest Income 236



http://www.piraeusbank.gr/ecPage.asp?id=233460&lang=2&nt=103&sid=&fid=233458
http://www.piraeusbank.gr/Documents/internet/ConsolidatedCo2011/12m_Group_en.pdf
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Q1 2012 (data excl. Egypt)

Net Fee & Commission Income 43
Net Revenues 392
Operating costs 174
Profit before Tax and Impairment 217
Provision Expense (Loans, PSI, Other Assets) 296
Profit before tax -80
Net Profit/Loss after tax attributable to shareholders 298
Key Ratios

Net Loan/Deposits 158 %
Total Capital Adequacy Ratio(incl. advance by HFSF) 9 %

Source: Piraeus Bank - Financial Highlights of the Group, available online at
http:/ Jwww.piraeusbank.gr/ecPage.asp?id=3013 54 &lang=26nt=96&sid=&fid=233555.

2.4, State recapitalisations already received by the
bank

(39

—~

In May 2009, Piraeus Bank received a capital injection of
EUR 370 million, equivalent to 1,2 % of its risk weighted
assets ("RWA") at the time from the Greek State under the
recapitalisation scheme.

(40) On 28 December 2011, the Commission approved a
second recapitalisation of EUR 380 million in favour of
Piraeus Bank, equivalent to around 1,1 % of RWA (*°). The
second recapitalisation was carried out from the Greek
State under the recapitalisation scheme and was notified
to the Commission in compliance with the obligation to
notify any second capital injection.

(41) When added to the EUR 370 million received in 2009,

the total of those two recapitalisations is equivalent to

around 2,1 % of RWA or about 2,3 % if the 2009 recap-
italisation is compared to the then-lower RWA.

—

(42

—

The recapitalisations took the form of preference shares
subscribed by the State which have a fixed remuneration
of 10 %.

2.5. State liquidity support already received by the
bank

(43) Piraeus Bank has benefited and still benefits from aid
measures under the guarantee and the bond loan
schemes which are part of the "Support Measures for the
Credit Institutions in Greece". As of 22 May 2012 (%), the
guarantees granted to Piraeus Bank amounted to around

() See Commission Decision of 28 December 2011 in State aid
SA.34122 (2011/N) "Second recapitalisation of Piraeus Bank under
the Greek recapitalisation scheme", recital 16, O] C 101, 04.04.2012,

. L

(%% According to the mid-term report on the operation of the guarantee
and the bond loan schemes submitted by the Ministry of Finance
on 27 June 2012. See recital 38 of the Commission decision of
6 February 2012 in State aid SA.34149 (2011/N) "Sixth prolon-
gation of the Support Measures for the Credit Institutions in Greece",
O] C 101, 04.04.2012, p. 2.

EUR 13,5 billion and the bond loans to about EUR
0,4 billion. The bank has benefited and still benefits also
from the emergency liquidity assistance granted by the
Bank of Greece.

3. DESCRIPTION OF THE AID MEASURE

(44) Following its participation in the PSI, which was booked
retrospectively in the account of the fourth quarter of
2011, the capital of Piracus Bank turned negative.

(45) On 20 April 2012, the HFSF provided a letter committing
to participate for an amount of up to EUR 5 billion in the
planned share capital increase of Piraeus Bank (21). [...] (*).
The capital adequacy ratio at end-2011 already included
the retroactive effect of the capital support included in the
HFSF commitment letter, thus reaching 9,7 % (pro-
forma) (%2).

(46) On the basis of the obligation already undertaken in the
commitment letter, the HESF advanced EUR 4,7 billion to
Piracus Bank on 28 May 2012 (%), in line with the
provisions for bridge recapitalisations laid down in the
HEFSF Law. Both the amounts provided in the commitment
letter and in the bridge recapitalisation were calculated by
the Bank of Greece in order to ensure the bank’s
compliance with the current capital adequacy require-
ments. Therefore, in the balance sheet of 31 March
2012, Piraeus Bank registered a capital adequacy ratio of
9 % and a Core Tier 1 of 8 %.

(*') See Piraeus Bank Group, Consolidated Financial Statements —

31 December 2011, chapter 2.1. — Basis of preparation of the
consolidated financial statements, p. 8, available online at
http://www.piraeusbank.gr/Documents/intemet/
ConsolidatedCo2011/12M_en.pdf.

(*) Confidential information, also indicated below by [...]

() See Piraeus Bank Group, Annual Financial Report 2011 - Board of
Directors’ Management Report, p. 5, available online at
http://www.piraeusbank.gr/Documents/internet/
ConsolidatedCo2011/12M_en.pdf.

(%) See Piraeus Bank Group, Consolidated Interim Condensed Financial
Information, 31 March 2012, p. 7, available online at
http:/[www.piracusbank.gr/Documents/internet/
ConsolidatedCo2012/3M_Group_ENG.pdf.


http://www.piraeusbank.gr/ecPage.asp?id=301354&lang=2&nt=96&sid=&fid=233555
http://www.piraeusbank.gr/Documents/internet/ConsolidatedCo2011/12�_en.pdf
http://www.piraeusbank.gr/Documents/internet/ConsolidatedCo2011/12�_en.pdf
http://www.piraeusbank.gr/Documents/internet/ConsolidatedCo2011/12�_en.pdf
http://www.piraeusbank.gr/Documents/internet/ConsolidatedCo2011/12�_en.pdf
http://www.piraeusbank.gr/Documents/internet/ConsolidatedCo2012/3M_Group_ENG.pdf
http://www.piraeusbank.gr/Documents/internet/ConsolidatedCo2012/3M_Group_ENG.pdf
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(47) The difference of EUR 300 million between the amounts functioning of the bank on the market and access to Euro-

(50)

(51)

(52)

included in the commitment letter and the bridge recap-
italisation arises from the fact that the amount in the
commitment letter was estimated based on the financial
figures of the fourth quarter of 2011, while the amount of
bridge recapitalisation was determined based on the
financial figures of the first quarter of 2012.

The amount of bridge recapitalisation represents around
13,8 % of Piraeus Bank's RWA as of 31 March
2012 (*. With the preference shares injected in May
2009 and December 2011, the amount of aid received
by Piraeus Bank in forms other than guarantees and
liquidity assistance stands at around 16,1 % of the bank’s
RWA.

4. THE POSITION OF GREECE

The Greek authorities acknowledged that the commitment
to provide capital to Piraeus bank contained in the letter
provided to the bank constitutes State aid.

The Greek authorities consider that the measures are
compatible with the internal market under Article 107(3)(b)
of the Treaty on the Functioning of the European Union
("TFEU").

5. ASSESSMENT OF THE AID

5.1. Existence of aid in the form of the commitment
letter and bridge recapitalisation

As stated in Article 107(3)(b) TFEU any aid granted by a
Member State or through State resources in any form
whatsoever which distorts or threatens to distort
competition by favouring certain undertakings or the
production of certain goods shall, in so far as it affects
trade between Member States, be incompatible with the
internal market.

The Commission notes that the commitment letter
provided by the HFSF on 20 April 2012 firmly commits
the HFSF to recapitalise the bank. HFSF receives its
resources from the State. The HFSF has a limited
duration up to 2017, and so any profit or loss it incurs
will eventually be borne by the State. The Commission
therefore concludes that the letter commits State
resources and that the bridge recapitalisation involves
State resources. The circumstances in which the HFSF
can grant support to financial institutions are precisely
defined and limited by the Law. Accordingly the use of
those State resources is imputable to the State.

As regards the existence of an advantage, the commitment
letter already granted an advantage to the bank. [...]. The
bridge recapitalisation finalised on 28 May 2012 is the
implementation of the obligation undertaken in the
commitment letter and thus a continuation of the same
aid. The bridge recapitalisation in the form of EFSF notes
increased the bank’s capital ratio to a level that allows the

The amount of RWA as of 31 March 2012 stood at EUR

9

34,026 billion. See Piraeus Bank — Presentation of 1% Quarter 2012
Financial Results, 30 May 2012, p. 4, available online at:
http:/[www.piraeusbank.gr/Documents/intemet/Group_
Presentations/2012/Q1_Results_Presentation_en.pdf.

(55)

*)

(*)

system operations. Therefore, the bridge recapitalisation
also granted an advantage to the bank from State
resources.

As a result, the position of the beneficiary was
strengthened since the bank was provided with the
financial resources to continue to comply with the
capital requirements, thus leading to competition distor-
tions. As the bank is active in other European financial
markets and as financial institutions from other Member
States operate in Greece, the bridge recapitalisation by the
HFSF is also likely to affect trade between Member States.

The bridge recapitalisation in essence implements the
commitment contained in the HFSF letter to Piraeus
Bank. The Commission considers that the commitment
letter and the bridge recapitalisation refer to one and the
same measure. The Commission will hereafter refer to 'the
measure' and only make reference to the bridge recapitali-
sation when necessary.

5.2. Compatibility of the aid
5.2.1. Application of Article 107(3)(b) TFEU

Article 107(3)(b) TFEU provides for the possibility that
State aid can be regarded as compatible with the internal
market where it is granted "to remedy a serious disturbance in
the economy of a Member State".

The Commission has acknowledged that the global
financial crisis can create a serious disturbance in the
economy of a Member State and that measures supporting
banks are apt to remedy that disturbance. The Commission
explained its approach in the Banking Communication (»°),
the Recapitalisation Communication (%) and the Restruc-
turing Communication (¥). The Commission still considers
that requirements for State aid to be approved pursuant to
Article 107(3)(b) TFEU are fulfilled in view of the
reappearance of stress in financial markets. The
Commission confirmed that view by adopting the 2011
Prolongation Communication in December 2011 (%3).

In respect to the Greek economy, the Commission has
acknowledged in its successive approval of the Greek
support schemes for credit institutions that there is a
threat of serious disturbance in the Greek economy and
that State support of banks is suitable to remedy that
disturbance. Such a threat is even greater here as Piracus
is a large bank. Therefore, the legal basis for the
assessment of the aid measure should be Article 107(3)(b)
TFEU.

Communication from the Commission "The application of State aid

rules to measures taken in relation to financial institutions in the
context of the current global financial crisis" O] C 270,
25.10.2008, p. 8.

Commission Communication "Recapitalisation of financial insti-
tutions in the current financial crisis: limitation of the aid to the
minimum necessary and safeguards against undue distortions of
competition”, O] C 10, 15.1.2009, p. 2.

Commission Communication "The return to viability and the
assessment of restructuring measures in the financial sector in the
current crisis under the State aid rules" - OJ C 195, 19.8.2009, p. 9.
Communication from the Commission on the application, from
1 January 2012, of State aid rules to support measures in favour
of banks in the context of the financial crisis, O] C 356, 6.12.2011,

p. 7.


http://www.piraeusbank.gr/Documents/internet/Group_Presentations/2012/Q1_Results_Presentation_en.pdf
http://www.piraeusbank.gr/Documents/internet/Group_Presentations/2012/Q1_Results_Presentation_en.pdf
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(60)

(61)

(62)

*)

5.2.2. Compatibility of the aid measure under Article 107(3)(b)
TFEU

In line with point 15 of the Banking Communication, in
order for an aid to be compatible under Article 107(3)(b)
TFEU it must comply with the general criteria for compati-
bility (*%):

a) Appropriateness: The aid has to be well-targeted in order
to be able to effectively achieve the objective of
remedying a serious disturbance in the economy. It
would not be the case if the measure were not appro-
priate to remedy the disturbance.

b) Necessity: The aid measure must, in its amount and
form, be necessary to achieve the objective. Therefore
it must be of the minimum amount necessary to reach
the objective, and take the form most appropriate to
remedy the disturbance.

¢) Proportionality: The positive effects of the measure must
be properly balanced against the distortions of
competition, in order for the distortions to be limited
to the minimum necessary to reach the measure’s
objectives.

The Recapitalisation Communication elaborates further on
the three principles of the Banking Communication and
states that recapitalisations can contribute to the resto-
ration of financial stability.

The Commission has doubts on the application of all three
criteria i.e. the criteria of "appropriateness”, "necessity" and
"proportionality".

5.2.3. Compatibility with the Banking and Recapitalisation
Communications

a. Appropriateness of the measure

The measure aims to help the bank to comply with the
current regulatory capital requirements of the Bank of
Greece, ie. a total capital adequacy ratio of 8 %. In
addition, in order to be eligible for Central bank
financing a bank has to comply with the regulatory
capital requirements. In the present case, the measure
helps the bank to remain eligible to obtain Central bank
liquidity until the final recapitalisation of the bank takes
place.

In that respect, the Commission notes that the bank is one
of the largest banking institutions in Greece, both in terms
of lending and collection of deposits. As such, Piraeus
Bank is a systemically important bank for Greece.
Consequently, a default of the bank would create a
serious disturbance in the Greek economy. Under the
current circumstances where all financial institutions in
Greece have difficulties in accessing funding, which limits
to a certain extent the provisions of loans to the Greek
economy, the disturbance to the economy would be
aggravated by such a default. Moreover, the Commission
notes that the measure came about mainly as a result of
PSI, a highly extraordinary and unpredictable event and
not as a result of mismanagement or excessive risk-
taking from the banks. The measure thereby aims to

See recital 41 of Commission decision in Case NN 51/2008

Guarantee scheme for banks in Denmark, O] C 273, 28.10.2008,
p. 2.

(64)

(65)

(66)

mainly deal with the results of PSI and contribute to
maintain financial stability in Greece. For those reasons,
the measure would at first seem appropriate.

However, the Commission notes that the aid comes after
prior recapitalisations and liquidity aid. The Commission
can therefore not treat the aid as rescue aid received for
the first time by a company. That context of repeated
rescue aid measures requires additional safeguards. The
context of a protracted rescue period blurs the distinction
between rescue aid - which is normally temporarily
approved without the Commission seeking many
commitments from the Member State restraining the bene-
ficiary’s actions during the rescue period - and restruc-
turing aid which is approved only after a thorough
assessment. In particular, the Commission doubts at this
stage that all the measures possible have been taken
immediately to avoid that the bank again needs aid in
the future.

There is no clarity at this stage about who will control the
bank in the future once the bridge recapitalisation is
replaced by a permanent recapitalisation. The bank may
come under the control of the State or the minority
private owners may enjoy control and high leverage. The
Commission would wish to ensure that the quality of the
bank’s management, and notably its lending process,
should not deteriorate in either case.

If the bank comes under State control, the bank should
not suffer from poor management or mispricing or carry
out lending that was not business-oriented. The bank’s
assessment of credit applications has to include, inter
alia, the quality of collateral, the pricing and the
solvency of the borrower. If such decisions were no
longer taken on the basis of commercial criteria due to,
for instance, State interference, it would increase the bank’s
need for aid (or reduce the remuneration for the share-
holder i.e. the State) and endanger the restoration of
viability. In light of the poor track record of some State-
controlled banks in Greece, additional safeguards might
have to be put in place in order to limit the public inter-
ference in the day-to-day management of banks, including
regarding pricing and lending decisions. In that respect,
lending to public companies should be scrutinised and
normal commercial practices applied in the assessment
of their borrowing capacity. The Commission has
doubts, at this stage, whether the current corporate
governance framework can limit public interference and
coordination (coordination due to the high amounts of
State aid provided by the HFSF which thus becomes a
shareholder in several banks which may, inter alia, lead
to an infringement of the EU rules in mergers and anti-
trust).

If, conversely, the majority of the voting rights of the bank
were held in the future by an investor which had invested
only a limited amount of money and enjoyed call options
on the shares held by the State, that investor might be
tempted to take excessive risks. In such a scenario, in case
of success it would earn a large and disproportionate
return thanks to the leverage offered by the call options.
The Commission notes that the current situation of the
bank already presents such a risk as, while the State has
provided all the capital to the bank through the bridge
recapitalisation, all the regular shares of the bank are
held by its historical shareholders.
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(68) In conclusion, there is a risk that the way the bank is (73) The Commission notes that the bridge recapitalisation

(71)

(72)

managed will deteriorate and it could endanger the resto-
ration of viability and preservation of financial stability. In
the absence of clarity about who will own and control the
bank in the future, the Commission has doubts at this
stage that the aid measure is appropriate. The Commission
therefore finds it necessary to open the procedure under
Article 108(2) TFEU on that new aid in order to collect all
the facts from the Greek authorities and allow interested
parties to comment.

b. Necessity — limitation of the aid to the minimum

According to the Banking Communication, the aid
measure must, in its amount and form, be necessary to
achieve the objective. Thus the capital injection must be of
the minimum amount necessary to reach the objective.

As regards the amount of aid, the Commission notes that
it was calculated in order to ensure the bank’s compliance
with the current capital adequacy requirements of the Bank
of Greece. It therefore does not seem to provide the bank
with excess capital. However, as indicated above, that aid
comes after several other aid measures in the context of a
protracted rescue period. In particular, as indicated above,
the Commission doubts at this stage that all the measures
possible have been taken to avoid that the bank again
needs aid in the future.

As regards the remuneration of the aid, the Commission
notes that, for the period until the conversion of the
bridge recapitalisation into a permanent recapitalisation,
the HFSF will receive a fee of 1% plus the accrued
interest on the EFSF notes. It will not receive any shares
in the bank. That remuneration is below the range of 7 %
to 9 % laid down in the Recapitalisation Communication.
At this stage, the duration of the bridge recapitalisation
period is uncertain. If it is sufficiently short, the
Commission might be able to take into account the
specific characteristics of the bridge recapitalisation and
the context in which it was granted, and so to accept
the lower remuneration. It is indeed recalled that the
bridge recapitalisation aims at immediately covering the
large capital gap which was the result of the PSI, while
leaving some time to the bank to try to raise capital on the
market (and thereby reduce the amount of recapitalisation
aid which would have to be permanently injected in the
bank). Accordingly, the bridge recapitalisation seems
acceptable if it is truly a short-term solution to give
time to find private investors. However, it would become
problematic if it remains in its current form for a long
period without being converted. In conclusion, given that
at this stage the duration of the bridge recapitalisation is
uncertain, the Commission has doubts that its remun-
eration is sufficient.

The bridge recapitalisation will be converted into a
permanent recapitalisation at a later stage. However, as
regards the remuneration of the aid once the bridge recap-
italisation is converted into a permanent one, the terms of
the conversion are still unknown. The Commission can
therefore not assess them at this stage. The present
decision cannot therefore endorse them and the Greek
authorities must notify that measure once the terms of
the final recapitalisation are known.

(76)

(31

does not trigger the dilution of the bank’s current share-
holders. Until the conversion into the final recapitalisation
instruments, the bank’s economic and legal ownership
does not change. The State does not receive any shares,
despite the large size of the recapitalisation (without the
State recapitalisation there would be no capital left in the
bank as a result, mainly, of the extraordinary circum-
stances triggered by the PSI). While such an arrangement
could be acceptable as a temporary measure, to give some
time to find private investors, it would not comply with
the remuneration and burden-sharing principles under
State aid rules if the bridge recapitalisation were to last
over a protracted period.

c. Proportionality — measures limiting negative spill-over effects

The Commission notes that the bank receives a very large
amount of State aid. It is also the case of the three other
large privately-owned banks. If one also takes into account
the recapitalisations of Agricultural Bank of Greece
(ATE) (%) and Hellenic Postbank (TT) (}!), all the
domestic large and medium-sized banks in Greece will
have received large amount of State aid. That situation
may therefore lead to serious distortions of competition.
However, it is noted that the need for the bridge recap-
italisation stems mainly from the participation in the PSI
programme and not from the mismanagement or
excessive risk taking from existing investors.

As indicated above, the repeated rescue aid granted to the
bank means that the new aid cannot be considered as a
genuine rescue aid and should be scrutinized in more
depth. In addition, more safeguards should be required,
taking inspiration from what is required for restructuring
aid.

Point 38 of the Banking Communication requires that
capital injections should not allow the beneficiary to
engage in aggressive commercial strategies. Furthermore,
point 37 of the Recapitalisation Communication
acknowledges that safeguards may be necessary to
prevent aggressive commercial expansion financed by
State aid. Under the current approved schemes, Greece
has committed that the beneficiary banks will suspend
dividend and coupon payments on outstanding hybrid
instruments unless those payments stem from a legal
obligation, will not exercise a call option on the same
instruments and will not carry out any other capital
management deals (e.g. buy-back) on hybrid instruments
or any other equity-like instruments without consulting
with the Commission in advance. The Commission
doubts at this stage that those safeguards are sufficient
in relation to the bridge recapitalisation under consider-
ation. The Commission invites the beneficiary and third
parties to comment on that issue.

(%) ATE, a State-owned bank was the fifth-largest banking group in

Greece in 2011. It has received State aid under the support
measures for credit institutions in Greece in the form of recap-
italisation, guarantees and bond loans.

TT was listed on the Athens Stock Exchange in June 2006. It has a
network of 146 branches in 65 cities around the country and it
operates also in the 850 Hellenic Post offices. The shareholders’
structure includes the Greek State which is the biggest shareholder
with a participation of 34 % and the Hellenic Post with 10 %.
Hellenic Postbank received a State capital injection under the
Support scheme for credit institutions in Greece of approximately
EUR 225 million.
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(77) The Commission notes that the HFSF has already
appointed its representatives in all of the four banks
which have received a bridge recapitalisation. The HFSF
representatives are different for each bank and the HFSF
does not yet have control in the four banks. Nevertheless,
the Commission notes that there are no rules in place that
prevent the HFSF from carrying out coordination between
them. Moreover, adequate safeguards should be in place to
ensure that commercially sensitive information is not
shared between those undertakings which could lead to
distortions of competition. In order to monitor the bank
closely, it seems appropriate that the Commission should
be able to rely on a monitoring trustee which would be
physically present in the bank. The same monitoring
trustee might have in its mandate to observe any detri-
mental changes in the bank’s commercial practices, such
mispricing, carrying out lending that is not business-
oriented or offering unsustainable interest rates on
deposits. The Commission invites the beneficiary and
third parties to comment.

(78) The Commission notes that the restructuring plan/viability
review submitted under State aid cases SA. 30342 (PN
26/2010) — "Assessment of the recapitalised Greek
banks" and SA. 32787 (2011/PN) — "Viability plan of
Piracus Bank" was based on a much lower amount of
aid and outdated macro-economic assumptions. For
example, it does not include the effect of PSI. Therefore,
the Commission requests the Greek authorities that the
updated restructuring plan that Greece has to submit
three months from the date of the bridge recapitalisation,
as also provided under the amended HFSF law, should take
account of the large aid amount received, include the new
developments and update the measures envisaged by the
bank to cope with the new environment.

5.3. Conclusion

(79) The Commission has doubts at this stage that the bridge
recapitalisation by the HFSF is appropriate, limited to the
minimum and proportionate. On that basis, the
Commission has doubts whether the aid can be considered
compatible with the internal market pursuant to
Article 107(3)(b) TFEU. It therefore finds it necessary to
open the procedure laid down in Article 107(3)(b) TFEU.

(80) At the same time, the Commission notes that the Greek
banks are currently operating under extreme conditions.
Their participation in the PSI and the deep recession
have wiped out banks’ capital. Given those totally excep-
tional circumstances which are not the result of the banks’
own mismanagement or excessive risk-taking, the
Commission approves the aid in the form of the

commitment letter and the bridge recapitalisation for six
months from the date of adoption of the current decision.

(81) The Commission recalls that this temporary approval does
not cover the conversion of the bridge recapitalisation into
the final recapitalisation which the Greek authorities need
to notify to the Commission. Upon the receipt of the
complete notification of that conversion, if it is received
by the Commission within six months from the date of
this decision, the duration of that approval will be auto-
matically extended until the Commission reaches a final
decision on those terms.

(82) The Commission observes that Greece has to submit a
restructuring plan for the bank three months after
granting the bridge recapitalisation.

6. DECISION

The Commission concludes that the commitment to provide
capital to the bank in the HFSF commitment letter and the
bridge recapitalisation which took place on 28 May 2012
constitutes State aid pursuant to Article 107(1) TFEU.

The Commission temporarily approves that measure as rescue
aid for reasons of financial stability for a period of six months
from the date of this decision. If within that period, the Greek
authorities submit a complete notification of the conversion of
the bridge recapitalisation into a final recapitalisation, then the
duration of the approval will be automatically extended until
the Commission reaches a final decision on those terms.

Moreover, in the light of the foregoing considerations, the
Commission, acting under the procedure laid down in
Article 108(2) of the Treaty on the Functioning of the
European Union, requests Greece to submit its comments and
to provide all such information as may help to assess the aid
measure, within one month of the date of receipt of this letter.
It requests your authorities to forward a copy of this letter to
Piraeus Bank immediately.

The Commission notes that Greece accepts for reasons of
urgency that the adoption of the decision be in the English
language.

The Commission warns Greece that it will inform interested
parties by publishing this letter and a meaningful summary of
it in the Official Journal of the European Union. It will also inform
interested parties in the EFTA countries which are signatories to
the EEA Agreement, by publication of a notice in the EEA
Supplement to the Official Journal of the European Union and
will inform the EFTA Surveillance Authority by sending a
copy of this letter. All such interested parties will be invited
to submit their comments within one month of the date of
such publication.”
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