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STATNA POMOC — SPOJENE KRALOVSTVO
Stitna pomoc & C 3706 (ex NN 91/05)
Schéma modernizicie rybarskych plavidiel

Vyzva na predloZenie pripomienok podla ¢linku 88 ods. 2 Zmluvy o ES

(Text s vyznamom pre EHP)

(2006/C 293/05)

Prostrednictvom listu z 13. septembra 2006, ktorého text je uvedeny v pévodnom jazyku na stranich
nasledujiicich po tomto zhrnuti, Komisia oznamila Spojenému kralovstvu Velkej Britdnie a Severného Irska
svoje rozhodnutie zacat postup ustanoveny v ¢lanku 88 ods. 2 Zmluvy o ES, pokial ide o uvedent pomoc.

Zainteresované strany mozu zaslat svoje pripomienky v lehote jedného mesiaca odo diia uverejnenia tohto

zhrnutia a uvedeného listu na adresu:

European Commission
Directorate General for Fisheries
DG FISH/D/3 ,Legal Issues*
B-1049 Brussels

(Fax: (32-2) 295 19 42)

Tieto pripomienky sa ozndmia Spojenému krdlovstvu Velkej Britdnie a Severného Irska. Zainteresované
strany mozu s uvedenim dévodov pisomne poziadat o doverné nakladanie s informaciami o ich totoznosti.

ZHRNUTIE

V jini 2004 bola Komisia informovand o pomoci, ktort udelila
Rada Shetlandskych ostrovov ako orgdn verejnej moci Spoje-
ného krélovstva na Shetlandskych ostrovoch sektoru rybného
hospodarstva, ktord sa pravdepodobne tykala nelegdlnej $tdtnej
pomoci.

V rdmci schémy modernizdcie rybarskych plavidiel sa udelila
pomoc na modernizdciu rybarskych plavidiel tykajica sa dole-
zitého zlepSenia ako napriklad lepsie skladovanie dlovkov,
vymena  motoru, zlepSenie  pracovnych  podmienok
a bezpecnosti posadky do 10 % celkovych ndkladov zlepsova-
cicho projektu v maximdlnej vyske 40 000 GBP na jedno
plavidlo. Na pomoc neboli oprdvnené zlep$ovacie projekty,
ktoré prekrocili 50 % ndkladov na nové plavidlo rovnakého
typu ani na prace na plavidlich, ktoré maji menej ako pat
rokov.

V stilade s ¢lankom 88 ods. 3 Zmluvy o ES musia ¢lenské staty
informovat Komisiu o akychkolvek pldnoch poskytnit alebo
pozmenit pomoc. Podla Spojeného krilovstva sa schéma upla-
tiiovala asponn od 80-tych rokov 20. storo¢ia do 14. janudra
2005. Vzhladom na chybajtce zdznamy z minulosti nemohlo
vSak Spojené kralovstvo poskytnit dékazy 0 tom, Ze opatrenia
pomoci existovali este predtym, nez Spojené krdlovstvo pristd-
pilo k Unii, a teda by sa mali povazovat za ex1stu]ucu pomoc.
Spojené krélovstvo navySe potvrdilo, Ze pocas poslednych
rokov zmenilo pomoc bez toho, aby to ozndmilo Komisii,
z ¢oho vyplyva, Ze opatrenia pomoci je potrebné povazovat za
novi pomoc.

V nariadeni Rady (ES) ¢. 659/1999 (') sa neustanovuje Ziadne
vymedzené obdobie na skimanie protipravnej pomoci. V
¢lanku 15 daného nariadenie sa ustanovuji, Ze pravomoci
Komisie vymdhat pomoc budi predmetom vymedzeného
obdobia desiatich rokov a vymedzené obdobie za¢ina diiom,
kedy sa protiprdvna pomoc udelila prijemcovi a akykolvek akt
vykonany Komisiou prerusi vymedzené obdobie. Komisia
uvazuje, Ze v tomto pripade nie je potrebné skiimat pomoc
udelend na obdobie dlhsie ako desat rokov predtym nez
Komisia prijme akékolvek prislusné opatrenie. Komisia sa
domnieva, Ze vymedzené obdobie sa prerusilo Ziadostou
o informdcie, ktord sa Spojenému kralovstvu zaslala dna 24.
augusta 2004. Vymedzené obdobie sa preto vztahuje na pomoc
poskytnutej prijemcom pred 24. augustom 1994 a Komisia
stanovuje/hodnoti iba pomoc poskytnuti na zdklade rozhod-
nuti v case od 24. augusta 1994 do 14. janudra 2005. Podla
informdcii ktoré md Komisia k dispozicii sa zdd, ze od roku
1994 do 14. janudra 2005 sa v rdmci schémy poskytlo
priblizne 11 673 514 GBP.

Zda sa teda, Ze opatrenia predstavuju $titnu pomoc v zmysle
¢lénku 87 Zmluvy o ES. Stitnu pomoc mozno vyhlasit za
zluditelnd so spolocnym trhom len ak je v sdlade s jednou
z vynimiek stanovenych v Zmluve o ES. Stitna pomoc pre
sektor rybného hospodarstva sa moze povazovat za zlucitelnt
so spoloénym trhom, ak v case udelenia pomoci splia
podmienky Usmerneni pre preskimanie $titnej pomoci
rybnému hospodarstvu a akvakultire (3.

(") Nariadenie Rady (ES) ¢. 659/1999 z 22. marca 1999 ustanovujiice
podrobné pravidla na uplatiiovanie ¢linku 93 Zmluvy o ES , U. v.
ES L 83, 27.3.1999, s. 1. Nariadenie zmenené a doplnené Aktom
o pristdpent z roku 2003.

® U v. ES C 260, 17.9.1994, s. 3. U v. ES C 100, 27.3.1997, s. 12
a U.v. ES C 19, 20.1.2001, s. 7. U. v. EU C 229, 14.9.2004, s. 5.
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Usmernenia sa tykaji podmienok stanovenych v nariadeni (ES)
¢ 3699/96 a v nariadeni (ES) ¢ 2792/1999. V silade
s nariadenim (ES) ¢. 3699/93 sa oprdvnené investicie tykaju
najmé zlepSenia kvality ulovenych a na palube uchovavanych
produktov, pouZzivania lepsich rybolovnych a konzerva¢nych
technik a vykondvania pravnych a regulaénych ustanoveni
tykajticich sa zdravia alebo zlepSenia pracovnych podmienok
a bezpecnosti, afalebo zariadenia plavidiel na sledovanie rybar-
skych ¢innosti. Cinnosti sa mozu tykat len plavidiel, ktoré maji
menej ako 30 rokov, pokial nesdvisia s investiciami na
zlepSenie pracovnych podmienok a bezpe¢nosti, afalebo zaria-
denia plavidiel na sledovanie rybarskych ¢innosti.

Podla nariadenia (ES) ¢. 2792/1999 uplatnitelného na existu-
jice schémy pomoci od 1. jala 2001 by sa kazdé zaradenie
novej kapacity na zdklade financénej pomoci z verejnych
zdrojov malo vyrovnat vyradenim kapacity bez poskytnutia
finan¢nej pomoci z verejnych zdrojov, pricom tito kapacita sa
prinajmensom rovna kapacite zaclenovanej do prislusnych casti
flotily. NavysSe do 31. decembra 2001 plati, pokial sa este nedo-
siahli ciele pre velkost flotily, Ze vyradenie kapacity by malo
byt aspon o 30 % vicsie ako novd zaclefiovand kapacita.
Pomoc sa moze poskytniit len v pripade, Ze ¢lensky stat splnil
svoje zdvizky podla viacroéného usmernujiceho programu
(Multi-annual Guidance Programme, MAGP), ako sa to poza-
duje podla ¢lanku 5 daného nariadenia. V ¢lanku 9 prislusného
nariadenia sa stanovuje, Ze pomoc urend na moderniziciu
rybarskych plavidiel sa moze udelit len vtedy, ak sa tito pomoc
nevztahuje na kapacity z hladiska tondze ani vykonu.

V tomto $tadiu preskiimania sa zdd, Ze ast pomoci poskytnutej
na modernizdciu rybdrskych plavidiel nie je v stlade
s podmienkami ¢ldnku 9 nariadenia (ES) & 2792/1999.
Komisia md preto v tomto $tddiu vdzne pochybnosti
o zlucitelnosti schémy s podmienkami uplatnitelnymi od 1. jala
2001.

V stlade s ¢lankom 14 nariadenie Rady (ES) ¢. 659/1999 sa
mozZe od prijemcu pozadovat vritenie kazdej neoprdvnene
poskytnutej pomoci.

TEXT LISTU

,(1) The Commission wishes to inform the United Kingdom of
Great Britain and Northern Ireland that, having examined
the information supplied by your authorities on the
measure referred to above, it has decided to initiate the
procedure laid down in Article 88 (2) of the EC Treaty.

1. PROCEDURE

(2) By letter of 15 June 2004 the Commission was informed
by a citizen of the United Kingdom of unlawful aid
granted by the authorities of the Shetland Islands of the
United Kingdom. By letters of 24 August 2004,
4 February, 11 May and 16 December 2005 the Commis-
sion has requested the United Kingdom authorities to
provide information about these measures, to which the
United Kingdom authorities responded by letters of
10 December 2004, 6 April, 8 September 2005 and
31 January 2006.

2. DESCRIPTION

(3) The Shetland Islands Council (SIC), the public authority in
Shetland, has made payments to the fisheries sector under
the scope of two general aid measures named “Aid to the
Fish Catching and Processing Industry” and “Aid to the
Fish Farming Industry”, which actually consisted of several
different types of aid schemes. One of these schemes is
the “Aid for modernisation of fishing vessels”.

=

Under this scheme, which applied from at least the 1980’s
until 14 January 2005, aid could be granted for the
modernisation of fishing vessels, related to a major impro-
vement like for example better storage of catches, replace-
ment of the engine, improvements in working conditions
or to crew safety.

(5) Aid was granted up to 10 % of the total cost of the impro-
vement project, with a maximum of GBP 40 000 per
vessel. Only one application per year could be considered.
Improvement projects which exceeded 50 % of the costs
of a new vessel of the same type were not eligible, as well
as works to vessels of less than five years old. The works
should meet all required standards specified by Shetland
Seafood Quality Control.

(6) All applicants must hold a pressure stock licence and
other relevant Certificates of Competency and applicants
should become member of Shetlands Fishermen’s Associa-
tion.

(7) The beneficiary of the aid must undertake to operate the
vessel full-time, to retain ownership of the vessel and to
provide full-time employment of the vessels crew for
a period of at least five years from receipt of the aid.

(8) Finally, beneficiaries had a yearly reporting obligation in
order to prove that all conditions have been complied
with and the scheme contains a provision for reimburse-
ment of the aid in case of non-compliance with any of
the conditions.

3. COMMENTS FROM THE UNITED KINGDOM

(9) The United Kingdom states that the aid measures
concerned have already been applied already before the
accession of the United Kingdom to the European
Economic Community. The United Kingdom is however
not able to provide any evidence of the existence of these
measures at the time of accession.

(10) The United Kingdom confirms that the aid measures have
been changed over the years and that these changes have
not been notified to the Commission in accordance with
Article 88(3) of the EC Treaty (former Article 93(3)). The
United Kingdom states however that the expenditure and
application of the measures have been reported yearly to
the Commission by way of the annual State aid inventory
and that the officials responsible for the aids believed that
by transmitting the annual reports no notification of the
aid would be necessary.
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(11) Finally the United Kingdom states that where the State aid inventory, yearly submitted to the Commission,

(12)

(13)

(14)

(16)

measures and the amendments to the schemes might have
been applied without prior notification to the Commis-
sion, they were applied in accordance with the conditions
laid down in the Guidelines for the examination of State
aid to fisheries and aquaculture applicable at the time aid
was granted under the measures.

In addition, as regards aid granted under the Fishing
Modernisation Scheme the United Kingdom states that the
scheme was closed on 14 January 2005 pending a review
of all Council grants scheme for State aid compliance and
that the provision of the scheme were not altered to any
meaningful extent between 1994 and 2005. The United
Kingdom also states that the aid is considered to have
been compatible with guidelines for the examination of
State aid to fisheries and aquaculture applicable at the
times concerned.

4. ASSESSMENT

It must be determined first if the scheme can be regarded
as State aid and if this is the case, if this aid is compatible
with the common market.

Aid has been granted to a limited number of companies
within the fisheries sector and is thus of a selective nature.
The aids have been granted by the Shetland Islands
Council, the public authority of Shetland, from State
resources and are in the benefit of these companies which
are in direct competition with other companies in the
fisheries sector of both within the United Kingdom as well
as in other Member States. Therefore, the measures distort
or threaten to distort competition and appear to be State
aid in the sense of Article 87 of the EC Treaty.

4.1. Legality

According to the United Kingdom, the scheme has been
applied at least from the 1980’s until January 2004.
However, due to the absence of past records, the United
Kingdom acknowledged that it is not able to provide
evidence that the aid measures existed already before the
United Kingdom joined the union and thus would have to
be regarded as existing aids. In any event, the United
Kingdom confirmed that the aid schemes have been
changed over the years and that these changes have not
been notified to the Commission in accordance with
Article 88(3) of the EC Treaty (former Article 93(3)). As
a result, the aid measures have to be considered as new

aid.

The Commission regrets that the United Kingdom did not
respect Article 88(3) of the EC Treaty, under which
Member State are obliged to inform the Commission of
any plans to grant or alter aid. In this respect the United
Kingdom has stated that its authorities were mistakenly
convinced that the inclusion of the measures into the
annual

(18

(19

~

)

~

would be sufficient to inform the Commission of the aid
in question. It must be noted however that such reporting
to the Commission can not be considered as notification
of the aid as required under Article 88(3) of the EC
Treaty.

4.2. Basis for the assessment

Council Regulation (EC) No 659/1999 (}) does not lay
down any limitation period for the examination of
unlawful aid within the meaning of Article 1(f) thereof,
ie. aid implemented before the Commission is able to
reach a conclusion about its compatibility with the
common market. However, Article 15 of that Regulation
stipulates that the powers of the Commission to recover
aid is subject to a limitation period of ten years, that the
limitation period begins on the day on which the aid is
awarded to the beneficiary and that that limitation period
is interrupted by any action taken by the Commission.
Consequently, the Commission considers that it is not
necessary in this case to examine the aid covered by the
limitation period, i.e. aid granted more than ten years
before any measure taken by the Commission
concerning it.

The Commission considers that in this case the limitation
period was interrupted by its request for information sent
to the United Kingdom on 24 August 2004. Accordingly,
the limitation period applies to aid granted to beneficiaries
before 24 August 1994. Consequently, the Commission
will asses below only the aid granted by decisions taken
between 24 August 1994 and January 2005. According
to the information available to the Commission, from
1994 to 14 January 2005 at least GBP 11 673 514
appear to have been granted under the scheme.

State aid can be declared compatible with the common
market if it complies with one of the exceptions foreseen
in the EC Treaty. As regards the State aid to the fisheries
sector, State aid measures are deemed to be compatible
with the common market if they comply with the condi-
tions of Guidelines for the examination of State aid to
fisheries and aquaculture. According to point 5.3 of the
current Guidelines (*) an “unlawful aid” within the
meaning of Article 1 (f) of Regulation (EC) No 659/1999
will be appraised in accordance with the guidelines appli-
cable at the time when the administrative act setting up
the aid has entered into force. The aid thus needs to be
assessed on the compatibility with the Guidelines of
1994, 1997, 2001 and 2004 ().

(*) Council Regulation (EC) No 659‘1999 of 22 March 1999 laying
down detailed rules for the app

ication of Article 93 of the EC

Treaty, O] L 83, 27.3.1999, p. 1. Regulation as amended by the Act
of Accession of 2003.

() O] C 229, 14.9.2004, p.5

() O] C 260, 17.9.1994, p. 3; OJ C 100, 27.3.1997, p. 12 and OJ C
19, 20.1.2001, p. 7; O] C 229, 14.9.2004, p.5.
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4.2.1. Guidelines of 1994 and 1997

(20) With regard to the aid for the modernisation of fishing
vessels, according to point 2.2.3.2 of the 1994 and the
1997 Guidelines aid for the modernisation of fishing
vessels may be deemed compatible provided that it meets
the relevant conditions laid down in Regulation (EC)
No 3699/93 (9.

Regulation (EC) No 3699/93

(21) According to Articles 7 and 10 and Annex III of Regula-
tion (EC) No 3699/93, the investments should relate to:

— the rationalization of fishing operations, in particular
by the use of more selective fishing gear and methods;

— improvement of the quality of products caught and
preserved on board, the use of better fishing and
preserving techniques and the implementation of legal
and regulatory provisions regarding health;

— improvement of working conditions and safety, and/or
equipment on board vessels to monitor fishing activi-
ties.

The operations may cover only vessels less than 30 years
old, unless it concerns investments related to the improve-
ment of working conditions and safety or equipment on
board vessels to monitor fishing activities.

As Shetland is an objective I region, aid may be granted
up to 60 % of total cost of the improvement project.

4.2.2. Guidelines of 2001

(22) According to point 2.2.3.2 of 2001 Guidelines, applicable
to existing aid as from 1 July 2001, aid for the construc-
tion of new fishing vessels may be deemed compatible
with the common market provided that it meets the rele-
vant conditions laid down in Regulation (EC)
No 2792/1999 ().

Regulation (EC) No 2792/1999

(23) Articles 6, 7, 9 and 10 and Annex III of Regulation (EC)
No 2792/1999 require that any entry of new capacity is
compensated by the withdrawal of a capacity without
public aid which is at least equal to the new capacity
introduced in the segments concerned. Until 31 December
2001, where the objectives for the size of the fleet were
not yet respected, the withdrawal of capacity should at
least be 30 % more than the new capacity introduced.

(24) The aid may only be granted where the Member State has
submitted the information concerning the application of
the Multi-annual Guidance Programme (MAGP), has
complied with its obligations under Regulation (EEC) No
2930/86 concerning the characteristics of fishing vessels,
has implemented the permanent arrangements for fleet
renewal and modernisation under Article 6 of Regulation

(°) Council Regulation (EC) 3699/93 of 21 December 1993 laying
down the criteria and arrangements regarding Community structural
assistance in the fisheries and aquaculture sector and the processing
and the marketing of its products, O] L 346, 31.12.1993, p. 1.
Council Regulation (EC) No 27921999 of 17 December 1999
laying down the detailed rules and arrangements regarding Commu-
nity structural assistance in the fisheries sector O] L 337,
30.12.1999, p. 10, as last amended by Regulation (EC) No
485/2005, OJ L 81, 30.3.2005, p. 1.

—
3
-

(EC) No 27921999, and has complied with the overall
MAGP-objectives.

(25) Furthermore, the aid for the modernisation of fishing

(26

(27

(28

(29

(30
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—

vessels can be granted only if the aid does not concern
capacity in terms of tonnage or power.

Finally, the vessels have to be registered in the fleet regi-
ster and the changes in vessels characteristics must be
communicated to this register. The replacement of fishing
gear shall not be eligible.

As Shetland is an objective I region, aid may be granted
up to 40 % of the total eligible costs.

Regulation (EC) No 2369/2002

On 1 January 2003 the relevant Articles and Annex of
Regulation (EC) No 2792/1999 were amended by Regula-
tion (EC) No 2369/2002 (). In addition to the conditions
of Regulation (EC) No 2792/1999, the aid for the moder-
nisation of fishing vessels is further restricted in the sense
that such aid may only be granted provided that the aid
does not serve to increase the effectiveness of the fishing
gear.

As regards the existing condition regarding the fact that
the aid may not concern capacity in terms of tonnage or
of power, the amendment introduced an exemption to
this restriction, allowing such types of aids when they are
in line with Article 11(5) of Regulation (EC)
No 2371/2002, which allows capacity increases in case of
modernisations works relating to safety, working condi-
tions, hygiene and product quality.

Regulation (EC) No 1421/2004

With regard to condition concerning the replacement of
fishing gear the Regulation was once more amended by
Regulation (EC) No 1421/2004 (°), which entered into
force on 26 August 2004. From the entry into force of
that amendment replacement of fishing gear could be
considered eligible if the vessel is subject to a recovery
plan and is required to end its participation in the fishery
concerned and fish for other species with different fishing
gear. In such a case the Commission may decide that the
first replacement of fishing gear, where fishing possibili-
ties are significantly reduced by a recovery plan may be
considered eligible.

4.2.3. Guidelines of 2004

The 2004 Guidelines should be applied to all existing
schemes as from 1 January 2005. With regard to the aid
for modernisation of fishing vessels these guidelines refer
to the Articles 6, 7, 9 and 10 and Annex III (point 1.4) of
Regulation (EC) No 2792/1999 and thus the same condi-
tions remain to apply.

(®) OJ L 358, 31.12.2002, p. 49.

() OJ L 260, 6.8.2004, p. 1.
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4.3. Compatibility (39) However, as regards the application of the scheme after
(32) Under the scheme aid could be granted for the modernisa- L July 2001, the Commission has at this stage, for the

(33)

(36)

(38)

tion of fishing vessels, related to a major improvement
like for example better storage of catches, replacement of
the engine, improvements in working conditions or to
crew safety.

Thus as regards aid granted under the scheme until 1 July
2001, the scheme is in compliance with the conditions of
Regulation (EC) No 3699/93 and of the 1994 and 1997
Guidelines. Furthermore, aid has been granted up to 10 %
of the total cost of the improvement project, with
a maximum of GBP 40 000 per vessel. Until 1 July 2001
aid could be granted up to 60 % and after that date up to
40 % of the total eligible costs. The rate aid of the scheme
is therefore considered compatible with the conditions
applicable under both the 1994 and 1997 Guidelines.

Moreover, the United Kingdom has complied with its
reporting obligations under MAGP IV and with the overall
MAGP IV objectives for its fleet.

However, with regard to the period from 1 July 2001, the
scheme does not seem to comply fully with the conditions
of Article 9 of the Regulations (EC) No 27921999, as
applicable under the 2001 Guidelines as from 1 July
2001. According to this provision, aid for modernisation
of fishing vessel may be granted only if the aid does not
concern capacity in terms of tonnage or power.

Under the scheme replacement of engines has been
financed as well as other types of modernisation that
could concern capacity in terms of tonnage or power (e.g.
better storage of catches). Such types of modernisation aid
can not be considered compatible with the 2001 Guide-
lines. Therefore, at this stage, the Commission seriously
doubts if such aids granted under the scheme from 1 July
2001 could be considered compatible with the common
market.

All other types of aid granted under the scheme from
1 July 2001 that do not concern capacity in terms of
tonnage or power are regarded compatible with the
common market.

4.3. Conclusion

With regard to the above the Commission considers that
the scheme as applied until 1 July 2001 can be considered
to be compatible with the respective Guidelines in force at
the time the aid was granted and thus compatible with
the common market.

(40

=

(42

—

(44)

reasons pointed out in points 35 and 36, serious doubts
on its compatibility with common market of aids granted
for types of modernisation that concern capacity in terms
of tonnage or power.

5. DECISION

In view of the foregoing analysis the Commission has
decided not to raise any objections to this aid scheme as
far as it concerns the aid granted before 1 July 2001.

However, with regard to the application of the scheme
after 1 July 2001, the Commission observes that there
exists, at this stage of the preliminary examination, as
provided for by Article 6 of Council Regulation (EC) No
659/1999 of 22 March 1999 laying down detailed rules
for the application of Article 88 of the EC Treaty, serious
doubts on the compatibility of this aid scheme with the
Guidelines for the examination of State aid to Fisheries
and aquaculture and, therefore, with the EC Treaty.

In the light of the foregoing conditions, the Commission,
acting under the procedure laid down in Article 88 (2) of
the EC Treaty and Article 6 of Regulation (EC) No
659/1999, requests the United Kingdom of Great Britain
and Northern Ireland to submit its comments and to
provide all such information as may help to further assess
the aid scheme, within one month of the date of receipt
of this letter. It requests your authorities to forward a copy
of this letter to the recipients of the aid immediately.

The Commission wishes to remind the United Kingdom
of Great Britain and Northern Ireland that Article 88 (3)
of the EC Treaty has suspensory effect and would draw
your attention to Article 14 of Council Regulation (EC)
No 659/1999, which provides that all unlawful aid may
be recovered from the recipient.

The Commission warns the United Kingdom of Great
Britain and Northern Ireland that it will inform interested
parties by publishing this letter and a meaningful
summary of it in the Official Journal of the European Union.
It will also inform interested parties in the EFTA countries
which are signatories to the EEA  Agreement,
by publication of a notice in the EEA Supplement to the
Official Journal of the European Union and will inform the
EFTA Surveillance Authority by sending a copy of this
letter. All such interested parties will be invited to submit
their comments within one month of the date of such
publication.”



