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ZELENA KNIHA

Hypotekarne tvery v EU

(Text s vyznamom pre EHP)

Této Zelena kniha je zdkladnou Cast'ou procesu postdenia vyznamu intervencie Komisie na
trhu hypotekarnych tverov v EU. Dal§im délezitym prvkom tohto procesu posudenia je
Komisiou financovana $tiidia nakladov a vyhod d’aliej integracie tychto trhov.' V decembri
2005 sa uskuto¢ni vypocutie, ktoré uzavrie konzultaény proces.

Posudenie intervencie na trhu hypotekarnych tverov v EU je kl'i¢ovym aspektom zavizku
Komisie tykajuceho sa plnenia ,lisabonskych® cielov zameranych na posilnenie
konkurencieschopnosti EU.” Tvori vyznamny prvok politiky Komisie tykajiicej sa integracie
finanénych sluZieb vo vieobecnosti, a obzvlast retailovych finanénych sluzieb.’ V dosledku
viacsej integracie by trh  hypotekdrnych uverov mohol byt efektivnejsi a
konkurencieschopnejsi a mohol by tak prispiet’ k rastu hospodarstva EU. M4 potencial
ul'ahéit’ pohyb pracovnych sil a umoznit’ spotrebitelom v EU maximalizovat’ ich moZnosti
nadobudnutia nehnute'ného majetku, pripadne ul'ahcit’ budiice dlhodobé zabezpecenie vo
vztahu k zvySujucemu sa starnutiu obyvatel'stva.

Bez ohladu na nasledné opatrenia vyplyvajice z tejto Zelenej knihy si Komisia plne
uvedomuje vyznam a vplyv hypotekarneho tverovania na hospodarstvo EU. V sucasnej faze
konzultaéného procesu je vSak eSte prili§ skoro na akékol'vek rozhodnutia o tom, ¢i by
Komisia mala konat, nehovoriac uz o posudeni, aky ndastroj alebo nastroje by boli
najvhodnejSie. Je vSak jasné, ze akékol'vek opatrenia, ktoré¢ by Komisia vo vztahu
k integracii tychto trhov prijala, by boli zamerané na dosiahnutie ich vicSej efektivnosti
a konkurencieschopnosti ku prospechu vsetkych. To by sa mohlo dosiahnut’ zabezpecenim
dopytu aponuky hypotekdrnych tuverov sé&o najmensimi prekazkami po celej EU
a posilnenim Uplnosti trhu, réznorodosti produktov a konvergencie cien. Komisia uznava
vyhody likvidnejSieho trhu financovania zalozeného na modernych a flexibilnych
technikdch a produktoch financovania. Je si vedoma vzniku novych produktov ako
bezucelovy uver zabezpeceny nehnutelnostou (equity release)*, ktory si vyzaduje starostlivé
posudenie vo vzt'ahu k jeho potencidlnym rizikdm pre spotrebitel'ov, ako aj jeho vnimane;j
schopnosti pontiknut’ nové zdroje financovania obéanom EU, najmi v stvislosti s riesenim
problémov penzijného financovania, ktorym bude si¢asna a nevyhnutne aj budiica generacia
nevyhnutne celit. Nakoniec si je Komisia vedoma vplyvu tohto trhu na blahobyt obfanov

Vsetky vyrazy a pojmy oznacené kurzivou su definované v slovniku, ktory tvori prilohu III.

Tato Stidia bude uverejnena v auguste 2005 na internetovej stranke GR pre vnutorny trh a sluzby
http://europa.eu.int/comm/internal _market/finservices-retail/index_en.htm.

KOM (2005) 24. Hospodarsky rast a zamestnanost: Novy zaciatok Lisabonskej stratégie.

KOM (2005) 177. Zelena kniha o politike finan¢nych sluzieb (2005-2010).
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EU. Byvanie a Gvery, vratane aspektov ako prilisna zadiZenost, majii obrovsky socialny
a l'udsky rozmer. Kazda politika v tejto oblasti musi tento rozmer nélezite zvazit'.*

Komisia starostlivo zvazi vSetky informadcie prijaté v ramci tohto konzultacného procesu.
Po skonceni konzultaéného procesu Komisia navrhne opatrenia jedine ak sa preukéze, ze
intervencia Komisie na trhu hypotekarnych uverov v EU je jednoznatne ekonomicky
oddvodnend, t.j. ak potencidlne vyhody intervencie prevadzia jej ocakdvané naklady.
Akékol'vek buduce iniciativy, ktoré nemusia mat’ nevyhnutne regulatorny charakter, buda
oznamené v Bielej knihe s vysledkami konzulticie, ktord ma byt vydana v roku 2006.
Takéto iniciativy budi predmetom dokladného posudenia vplyvu.

Reakcie na tuto Zelentl knihu je potrebné zaslat’ do 30. novembra 2005 na tito e-mailova
adresu: markt-mortgage-consultation@cec.eu.int. Reakcie budli uverejnené na internetovej
stranke Komisie, pokial’ nepdjde o vyslovnl ziadost’ o ich neuverejnenie.

Viac o politike Komisie tykajicej sa chudoby a socidlneho vylucenia najdete na
http://europa.eu.int/comm/employment social/social_inclusion/index_en.htm.
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I- POSUDENIE PRiPADU INTERVENCIE KOMISIE
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Trhy hypotekarnych uverov v EU sa vyznamnym aspektom celkového hospodarstva
vsetkych ¢lenskych Statov EU. Ku koncu roka 2004 hodnota nesplatenych hypotekarnych
uverov predstavovala priblizne 40 % HDP EU.

Trhy hypotekarnych uverov su jednymi znajzlozitejSich trhov, na ktorych pdsobia
spotrebitelia. ,,Hodnotovy retazec* hypotekarnej transakcie moze v kazdej faze zahfiat
roznych Specializovanych ucastnikov trhu. Do kipy jediného domu jediného spotrebitel’a
EU mozu byt zapojeni hypotekdrni makléri, poskytovatelia balikov produktov,
Specializovani/vSeobecni poskytovatelia uverov, emitenti cennych papierov (securities)
a dlhopisov (bonds) a ich kupujtci (vratane globalnych investorov), poistovatelia a dokonca
aj vladne agentiry. Vyznam trhov hypotekarnych tverov v EU nemozno v minulych,
sucasnych ani budtcich hospodarskych podmienkach podcenovat’.

Pre vicsinu obdanov EU kupa nehnutelnosti uréenej na byvanie predstavuje najvacsi nakup
v zivote a vo vicSine pripadov je potrebnd pdzicka na cCast’ ceny. Takéto po6zicky su
obyCajne, no nie vzdy, zabezpeCené¢ nehnutelnostou. Tento dlh je pravdepodobne
najvyznamnej§im trvajucim finanénym zévizkom pre vicsinu domécnosti v EU. To
znamena, ze kapital (equity) investovany do nehnutelnosti urCenej na byvanie modze
predstavovat’ podstatny majetok, ktory by mohol byt pouzity na financovanie spotreby alebo
dochodku. Takze vyska hypotekarneho uveru ajeho zmluvné charakteristiky mézu mat
priamy vplyv na vykon menovej politiky a celkovli hospodarsku c¢innost. Napriklad,
zmluvné obmedzenia alebo sankcie v suvislosti s pred¢asnym splatenim uveru mozu
oneskorit’ prenos zmien urokovych sadzieb a za takychto okolnosti zabranit’ refinancovaniu.
Toto prepojenie medzi makroekonomikou a hypotekdrnymi tvermi je vel'mi vyznamné,
najmi na trhoch s flexibilnymi hypotékami, nakolko najnepatrnejSia zmena urokovych
sadzieb moze mat’ podstatny vplyv na rozpo€et domdcnosti a ich kiipnu silu. To moéze mat’
na dlznikov pozoruhodny vplyv s potencidlnym pozitivnym alebo negativnym retazovym
ucinkom na uroven ich vydavkov a majetku.

V poslednych rokoch viésina hypotekarnych trhov v EU rapidne expanduje. V mnohych
Clenskych Statoch su v sucasnosti nesplatené hypotekarne tvery na historicky vysokych
urovniach v pomere k HDP alebo disponibilnému prijmu domdcnosti. Rast hypotekarneho
uverovania bol urychleny makroekonomickymi faktormi (ako pokles urokovych sadzieb
a vysoky rast cien nehnutel'nosti v niektorych krajinach), ako aj Strukturdlnym vyvojom (ako
rastica liberalizdcia a integracia finanénych trhov EU). Je vSak zjavné, Ze trhy
hypotekarnych tiverov v EU zostavaju napriek uréitym spoloénym trendom vel'mi rozdielne.
Lisi sa ich relativna velkost, ako aj rast. Podstatne rozlicna je réznorodost produktov,
charakteristika Ziadatel'ov o tver, Strukttra distriblicie, doba trvania uveru, podiel obytnych
jednotiek vo vlastnictve a mechanizmy financovania.

Tieto rozdiely na hypotekarnych trhoch a trhoch s nehnutel'nostami ur¢enymi na byvanie
odrazaju postoje Clenskych Statov k regulécii, ekonomickej historii a kultirnym faktorom.
Rozdiely vo vystupoch =zavisia od faktorov ako priamy zéisah Stitu na trhoch
s nehnutelnostami urenymi na byvanie (napr. prostrednictvom danovych stimulov pri
vlastnictve obytnej jednotky), obozretna reguldcia (napr. zdkonné limity pre pomer vysky
uveru a hodnoty zabezpecenia — Loan to Value Ratio), miera konkurencie na hypotekarnych
trhoch, podmienky na trhu prenajimania nehnutelnosti uréenych na byvanie (vratane
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dostupnosti najomnych bytov na socidlne ucely) a vnimané riziko spojené s hypotekarnym
uverovanim (najmd naklady a ¢as potrebny na realizciu kolateralu — collateral v pripade
neplatenia).

Mnozstvo externych zdrojov’ a prebichajiice konzultacie Komisie podporuju nazor, Ze tieto
trhy nie su velmi integrované, najmd vo vztahu ku Skale dostupnych produktov
a cezhrani¢nej hypotekarnej Cinnosti, pricom cenové rozdiely (rozpétia) st uz pomerne
nizke. Nedavna §tadia® dospela k zaveru, Ze tieto trhy sG trhmi samostatnymi
so Specifickymi charakteristikami a ekonomickymi hnacimi silami. Rovnako upozornila na
nizke prepojenie ndrodnych ucastnikov trhu na primdrnych (primary) a sekundarnych trhoch
(secondary markets), okrem globalnych investorov do hypotekdarnych zaloznych listov
(mortgage bonds) a cennych papierov krytych hypotekarnymi uvermi (mortgage backed
securities — MBS). Miera priameho cezhrani¢ného predaja je nizka, menej nez 1 % celkovej
Ginnosti hypotekarneho Gverovania’ a znaéne obmedzenid na kipy dovolenkovych
nehnutelnosti alebo kipy nehnutelnosti v pohrani¢nych oblastiach, v oboch pripadoch
spadajtcich do sektora mensinového trhu.

Aké st teda potencidlne vyhody integracie? Externe zadana Stidia Komisie uvedie
a kvantifikuje potencialne vyhody, ktoré boli vyzdvihnuté uz inde.® Hlavnou potencialnou
vyhodou by mohli byt celkové nizSie ndklady na hypotekarny tver alebo iny tver na
byvanie. Potencidlnou vyhodou je dalej zvySena uplnost’ produktu v pripade pomocnych
produktov (napr. hypotekarny poistny produkt), ako aj pri hlavnych produktoch
hypotekarnych Gverov (napr. bezucelovy uver zabezpeceny nehnutelnostou — equity release
a flexibilna hypotéka). Komisia so zdujmom sleduje vznik takych inovativnych produktov
(v sucasnosti su pritomné iba v niektorych ¢lenskych Statoch) a je si plne vedomé potreby
zabezpedenia vysokej urovne ochrany spotrebitela pri tomto trende. DalSou vyznamnou
vyhodou sa javi byt moznost’ poskytovat’ sluzby vacSiemu poctu ziadatel'ov o tiver, vratane
tych, ktori su v su¢asnosti marginalizovani na mnohych trhoch hypotekarnych tiverov v EU
ako vedl'ajsi ziadatelia o uver (t. j. ziadatelia s nizkym alebo netiplnym ratingom). Pokial’ ide
o integraciu v ostatnych sektoroch finanénych sluzieb, urcite je mozné zvySenie uspor z
rozsahu. Diverzifikdcia medzi hranicami a prostrednictvom zvySeného vyuzivania
kapitalovych trhov (capital markets) a poistnych trhov by tiez mohla prispiet’ k zniZzeniu
kreditného rizika. Nakoniec existuje potencial pre zvySenie kapitdlovej efektivnosti, t.j.
moznosti presunu kapitalu na tie trhy, kde je najviac potrebny a oceneny.

V ramci posudenia pripadu intervencie na trhoch hypotekarnych uverov v EU Komisia
analyzovala 48 odporucani diskusnej skupiny pre hypotekarne tvery (d’alej len ,,Forum
group®), ktoru zriadila v marci 2003 na ucely posudenia prekdzok d’alSej integracie trhov
hypotekarnych uverov v EU a navrhnutia spdsobov ich riesenia.” Tieto odpori¢ania

Sprava ,,Forum group“ pre hypotekarne uvery ,Integracia trhov hypotekarnych tverov v EU“, GR pre
vnutorny trh, december 2004; Eurdpska financna integracia: Pokrok a perspektivy, Europska komisia, 2004;
Stadia o finanénej integracii europskych hypotekarnych trhov, Mercer Oliver Wyman, Eurépska hypotekarna
federacia, 2003; Medzinarodné trendy vo vlastnictve nehnutelnosti urcenych na byvanie a hypotekarneho
financovania, Rada poskytovatelov hypotekdrnych uverov, 2004; Riziko a financovanie pri eurdpskych
hypotékach, Mercer Oliver Wyman, Obchodna asocidcia pre hypotekarne poistovanie (MITA), april 2005.
Stadia o finanénej integracii eurépskych hypotekarnych trhov, Mercer Oliver Wyman, Eurdpska hypotekarna
federacia, 2003.

Sprava Eurobarometra, 2004.

Pozri poznamku pod ¢iarou 5.
http://europa.eu.int/comm/internal_market/finservices-retail/docs/home-loans/2004-report-integration_en.pdf
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pokryvaju vagsinu otazok suvisiacich s integraciou hypotekarnych trhov v EU. Komisia je
rozhodnutd ¢o najlepSie vyuzit' tieto odportacania pri akychkol'vek opatreniach, ktoré by
v budticnosti mohla navrhnat. Je vSak jasné, Ze nie vSetky tieto odporucania si budi
vyzadovat’ rovnaké opatrenia a ze niektoré si pred prijatim rozhodnutia vyzaduju viac
podkladovej prace.

Komisia zdiela stanovisko ,,Forum group®, Ze pri integracii trhov hypotekarnych tverov
vEU potrebné sa zamerat’ na $tyri hlavné rozdielne, no prepojené oblasti: ochrana
spotrebitel’a, pravne otdzky, kolateral (collateral) a financovanie. Tato Zelend kniha
uvedené Styri oblasti skima. Komisia je otvorend stanoviskdm ku vSetkym otdzkam
zahrnutym v tejto Zelenej knihe, ku akymkol'vek d’alSim otazkam, ktoré sa povazuji za
kI'i¢ové pre zvysenie integracie a efektivnosti trhov hypotekarnych tverov v EU ak ich
prioritizacii.
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II - OCHRANA SPOTREBITELA
Informacie

(15)  Poskytnutie informacii je vzh'adom na zlozitost’ hypotekarnych transakcii, pomerne vysoké
naklady a dlhé trvanie rozhodujucou otdzkou. Urcitej urovni informacnej asymetrie medzi
priemernym ziadate'om o uver a poskytovatel'om sa vSak neda zabranit’. V tejto stvislosti je
dolezité, aby Ziadatel'ovi o uver bola poskytnuta primerand miera informacii potrebnd na
prijatie rozhodnutia na zaklade informacii, sposobom a v Case, ked’ je takéto poskytnutie
informécii najefektivnejsie.

(16) Kodex pravidiel'® vytvoril prostrednictvom Eurépskeho $tandardizovaného informa&ného
formulara (ESIS) precedent pre Standardizaciu informacii pred uzatvorenim zmluvy na
trovni EU. Komisia iniciovala preskimanie kodexu, vratane externej Stadie'', ktora
naznacila, ze implementicia v danom case nebola uspokojiva. Pre prijatie konecného
rozhodnutia o kédexe Komisia pocké na vysledok tychto konzultécii. Je vSak potrebné riesit’
tieto otazky:

e Mal by byt kédex pravidiel nahradeny zadvaznym pravnym predpisom alebo zostat
dobrovolny?

e Ak¢ informécie by mali byt spotrebitelovi poskytnuté? Je potrebné ndjst’ spravnu
rovnovahu medzi nedostatkom a nadbytkom informécii.

e Podl'a Komisie je dolezité, aby boli informdacie pred uzatvorenim zmluvy poskytnuté vo
faze, kedy spotrebitel’ moze preskimavat’ trh a porovnavat’ ponuky. Je mozné vzhl'adom
na rozmanitost’ tradicii a pravnych predpisov Clenskych Statov takuto fazu definovat
jednotne pre EU?

e Mal by sa systém poskytovania informdcii vztahovat’ len na poskytovatel'ov tiverov
alebo aj ostatnych, napr. sprostredkovatel'ov? Ako je mozné =zaruCit sulad
s akymkol'vek takymto systémom (zavaznym/dobrovolnym)?

Poskytnutie poradenstva a sprostredkovanie uveru

(17)  Hypotéky su zlozitymi produktmi vysokej hodnoty. Vyhladavanie poradenstva je v tejto
oblasti CastejSie nez pri vacSine ostatnych produktov finanénych sluzieb. Rézne druhy
spotrebitelov moézu mat’" rézne druhy potrieb, ktoré vyzaduji od poskytovatel'ov
hypotekarnych tiverov a rézne druhy vztahov s nimi.

(18) Komisia si je vedoma potencialnych nésledkov poskytovania povinného poradenstva o cene
produktu (priamym zatc¢tovanim alebo prostrednictvom nepriameho ovplyvnenia ceny
produktu) a o potencialnej expozicii poskytovatel'a uveru voc¢i pravnym rizikam. Je si vSak

C (2001) 477. Dobrovolny kdédex pravidiel o informaciach pred uzatvorenim zmluvy o hypotekarnych
uveroch.

Monitorovanie prevzatia a efektivnosti dobrovolného koédexu pravidiel pre informacie pred uzatvorenim
zmluvy pri hypotekarnych tveroch, Institat finanénych sluzieb, 2003.
http://europa.eu.int/comm/internal_market/finservices-retail/docs/home-loans/home-loans-final-report_en.pdf.
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tiez vedoma dolezitej tlohy, aki mdze poskytovanie primeraného poradenstva zohravat’ pri
dovere spotrebitel’a a pri prevencii problémov ako nadmerna zadlzenost'.

e Malo by byt poskytovanie poradenstva Ziadatel'ovi o uver povinné alebo ponechané na
vyber?

e Mali by sa podmienky vzt'ahovat’ na akékol'vek skuto¢ne poskytnuté poradenstvo, ¢i uz
ako povinné alebo dobrovolné (napr. Standardy poradenstva, sankcie v pripade
neplnenia, uvedenie poplatkov vopred, uloha poradcu a zdznam na trvalé médium)?

(19)  Sprostredkovanie uveru bolo neddvno vyzdvihnuté ako oblast, ktord bude Komisiou

184 4 r ]2 b W 4 : 14 b 4 . ~ M M M

obzvlast preskimand. © Bude rieSend na horizontdlnej Urovni a k zhromazd'ovaniu jej
vstupnych informa4cii sa pristipi v primeranom ¢asovom obdobi.

Predcasné splatenie

(20)  PredcCasné splatenie tiveru je rozhodujucim aspektom obchodu s hypotekdrnymi tvermi.
DIh¢ trvanie hypotekarnych zmliv a zmena hlavnych zmluvnych podmienok pocas tohto
trvania (napr. zmena urokovej sadzby) moézu motivovat spotrebitela k predCasnému
ukonceniu uverovej zmluvy. Cenou, ktori musi spotrebitel’ zaplatit' za toto predcasné
ukoncenie zmluvy, st poplatky za predCasné splatenie (early repayment fees — ERF).

(21) Systém predc¢asného splatenia sa medzi jednotlivymi c¢lenskymi S$tatmi znacne liSi.
V niektorych je zna¢ne regulovany a v inych je zalezitostou sikromného zmluvného prava
medzi spotrebitelom a poskytovatelom, pricom spotrebitel’ si modze vybrat' len medzi
roznymi druhmi Standardnych zmluv a hypoték na rozdiel od skutoCnej prilezitosti
dojednania individudlnych podmienok. ERF sa vo vSeobecnosti spdjaju s hypotekarnymi
produktmi s fixnou Grokovou sadzbou, ktora spotrebitel'a chrani pred zmenami urokovych
sadzieb, pricom sa vztahuju na odstupenie pocas tohto ,fixného* obdobia. ERF vraj
zodpovedaju zavedenym Strukturam financovania na podporu ponukaného (-ych) produktu
(-ov) a maju priamy vplyv na konkurenciu, réznorodost’ a dostupnost’ produktu. Ovplyviuja
prenos makroekonomickych zmien, to znamena ¢i, do akej miery aako moézu zmeny
zakladnej (Urokovej) sadzby ovplyvnit’ hypotekarnych dlznikov.

(22) Podla Komisie by urcity stupeil zosuladenia v oblasti predasného splatenia, najmé pri
zavadzani poplatkov, mohol ul'ah¢it’ integraciu. Ale ako mozno takyto stlad dosiahnut’ bez
nepriaznivého vplyvu na Struktiry financovania arozsah vyberu produktov, alebo
neumerného sankcionovania spotrebitelov? Podrobnu analyzu si vyzaduju tieto oblasti:

12 Pozri poznamku pod ¢iarou 3.
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e Malo by byt predCasné splatenie zakonnym pravom alebo otdzkou vol'by? Ak by malo
byt pravom, malo by tieZ umoziovat spotrebitelovi vzdat’ sa tohto prava? Za akych
podmienok? Malo by byt toto pravo kompenzované formou poplatkov?

e Ako by mali byt takéto poplatky (¢i uz v ramci prava alebo prostrednictvom zmluvne;j
vol'by) vypocitane? Mali by existovat’ hranice, tak ako v pripade niektorych ¢lenskych
Statov?

e Ako by mal byt spotrebitel’ informovany o pred¢asnom splateni? Existuje priestor na
vzdelavanie spotrebitel’a v tejto oblasti?

Rocna percentuilna sadzba

(23)  Rocna percentudlna sadzba (Annual Percentage Rate — APR) na hypotekarny uver je d’al§im
kl'aicovym faktorom, ktorého vplyv pretrvava pocas trvania zmluvy. Vypocet hypotekarnej
APR anakladové prvky, ktoré su jeho vstupmi, sa v jednotlivych ¢lenskych Statoch lisia, ¢o
staZuje porovnanie.

(24) Bertc do uvahy S$pecificki povahu takychto uverovych zmluv v porovnani so zmluvami
o spotrebitel'skom tuvere, by bolo vhodné pouzit' pristup prispdsobenia Specifickym
podmienkam. Toto je oblast’, pri ktorej by urcity stupen Standardizacie mohol integracii trhu
prispiet’. Vyvstava v§ak mnozstvo otdzok:

e Co je ticelom APR? Informacie? Porovnanie? Oboje?

e Mal by existovat’ §tandard EU pre metddu vypoétu a aj nakladové prvky?

e Ak 4no, aké druhy nakladovych prvkov by mal takyto §tandard EU zahffiat'?

e Komisia je otvorena stanoviskam k otazke vyznamu poskytovania samostatnych

informdcii o vSetkych nakladoch, ktoré nie st pokryté v ramci APR a k otdzke vplyvu
APR na konkrétne podmienky ako mesacné naklady alebo celkové naklady na tver.

(25) Akékol'vek prijaté rozhodnutie v tejto oblasti zohl'adni systém, ktory vyplyva z oblasti
spotrebitel'skych uverov.

Pravidla ohPadom vysky urokovej sadzby a zmena trokovej sadzby

(26)  Niektoré clenské Staty maji pravne vymozitelné horné limity arokovych sadzieb, ¢o sa Casto
oznacuje ako pravidla ,,proti Uzere“, ktorych cielom je zabranit’ Gctovaniu prili§ vysokych
urokovych sadzieb. Komisia sa zdrzala akejkol'vek intervencie v tejto oblasti, spojenej
s vyznamnymi socidlnymi aspektami.

e Aké su dosledky pravidiel ohl'adom vysky urokovej sadzby na integraciu trhu (vratane
akéhokol'vek vztahu s produktmi ako bezucelovy uver zabezpeceny nehnutelnostou —
equity release a hypotekarne poistenie)?

e Nemala by byt tato otazka preskiimana skor v SirSom, nielen hypotekdrnom, kontexte?

10 SK



(27) Pokial ide o limity zmien urokovych sadzieb, Komisia je stale presved¢end o rozsahu ich
mozného prekdzania integrécii trhu alebo rozvoju Specifickych Struktir financovania.

(28) Komisia nakoniec upozoriuje, ze niektoré ¢lenské Staty ukladaju obmedzenia na stanovenie
zloZenej trokovej sadzby.

e Zabranuju takéto obmedzenia integracii trhu?

e Aky moézu mat vplyv na rozvoj Specifickych produktov ako bezucelovy uver
zabezpeceny nehnutelnostou (equity release)?

Uverova zmluva

(29) Standardizacia zmluvnych podmienok podla odporucania ,,Forum group™ sa musi posudit
v §irfom ramci iniciativy Komisie tykajicej sa europskeho zmluvného prava.'
Standardizaciu mozno dosiahnut bud’ klasickou harmonizaciou alebo prostrednictvom
takzvaného 26. rezimu. Tento 26. rezim by mohol byt zavedeny pravnym nastrojom popri
vnutrostatnych pravidlach, ale nie ako ich ndhrada, avyuzivany na ziklade volby
zmluvnych stran. Komisia sa zaviazala preskumat’ vyznam konceptu 26. rezimu vo svojej
nedavnej Zelenej knihe o politike finanénych sluzieb.'*

Komisia je otvorend stanoviskdm k vyznamu Standardizécie hypotekarnych zmluv, napr.
prostrednictvom ndstroja 26. rezimu.

Vymozitenost’ a naprava

(30) Komisia ma na pamiti, ze tradicné mechanizmy pravnej napravy mozu byt pre vicSinu
spotrebitelov zdihavé a nakladné. Uvedomuje si, ze akékol'vek alternativne prostriedky
napravy ako sprostredkovanie alebo arbitraz musia byt nezavislé a efektivne, aby im
spotrebitelia mohli doverovat, a to najmi v cezhranicnom kontexte. Komisia uz pristipila
ku krokom na podporu vyuzivania sprostredkovania, a to vypracovanim navrhu smernice o
aspektoch sprostredkovania vo veciach ob&ianskopravnych a obchodnych.'

e Mala by Komisia zvazit' uloZzenie povinnosti pre ¢lenské Staty, aby zabezpecili takéto
alternativne prostriedky napravy v oblasti hypotekarnych tverov?

e Komisia je otvorena stanoviskdm ku spésobom posilnenia déveryhodnosti sucasnych
alternativnych systémov napravy, najmi v oblasti hypotekarnych tiverov.

KOM (2004) 651. Eurépske zmluvné pravo a revizia acquis: cesta vpred.

Pozri pozndmku pod ¢iarou 3.

KOM (2004) 718 konecna verzia. Navrh smernice Eurdpskeho Parlamentu a Rady o urcitych aspektoch
sprostredkovania v ob¢ianskych a obchodnych veciach.
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II1 - PRAVNE OTAZKY
Uplatnitel'né pravne predpisy

(31) Rimsky dohovor z roku 1980, ktory upravuje stanovenie uplatniteI'nych pravnych predpisov
na zmluvy vratane hypotekdrnych tverov, v sucasnosti prechddza procesom revizie na ucely
transformacie do nariadenia EU. Komisia povaZuje za vhodné a konzistentné riesit’ vetky
otazky uplatnitelnych pravnych predpisov vratane pravnych predpisov uplatnitelnych na
zmluvy o hypotekarnom tvere v ramci tohto procesu.

(32) K dne$nému diiu boli v rdmci tohto procesu definované najmenej tri mozné rieSenia:

e Zabezpecit Specificky rezim pre pravne predpisy uplatnitelné na zmluvy
o spotrebitel'skom hypotekdrnom tvere v budiicom nariadeni. To by mohlo pozostavat’
zo zosuladenia pravnych predpisov uplatnitelnych na zmluvy o hypotekarnom uvere
s pravnymi predpismi uplatnitel'nymi na zmluvu o kolaterali (collateral).

e Zachovat’ riadenie zmliv o hypotekdrnom uvere vSeobecnymi pravidlami, ktoré by
podla platného znenia Rimskeho dohovoru znamenali predovSetkym, Ze strany sa mézu
slobodne rozhodnut’ o tom, ktoré pravne predpisy su uplatnitelné na ich zmluvu za
podmienky uplatnenia — za uréitych podmienok — zavéaznych pravidiel krajiny trvalého
pobytu spotrebitel’a.

e Vylucit uplatnenie pravidiel povinnej ochrany spotrebitela na zmluvu
o spotrebitel'skom hypotekarnom uvere za predpokladu, Ze su splnené urcité
podmienky, napriklad, Ze existuje vysoka troveti ochrany spotrebitel’a na trovni EU.

(33) Pokial’ ide o uplatnitelnost’ pravnych predpisov na kolaterdl (collateral), Komisia a priori
nevidi dovod na odklonenie sa od osvedceného principu, podl'a ktorého sa uplatituju pravne
predpisy krajiny, v ktorej sa majetok nachadza.

Bonita klientov

(34) Hodnotenie bonity klientov, t. j. kreditného rizika, ktoré klient predstavuje, je rozhodujiicim
aspektom transakcii hypotekarnych uverov, ktory by mohol umoznit' znizenie rizikového
kapitalu spojeného s vy$§imi urovilami hodnotenia rizika poskytovatelmi tverov. V tejto
oblasti ma prvorady vyznam ochrana udajov.

(35) Clenské 3taty maju rozne systémy zostavenia databaz bonity klientov a pristupu k nim:
verejné alebo sukromné, centralizované alebo decentralizované, pozitivne alebo negativne
(vo vzt'ahu k neplateniu).

(36) Za urcitych okolnosti mézu mechanizmy spoloc¢ného vyuZivania udajov poskytovatelmi
uverov vylucovat’ urc€itych ucastnikov trhu spdsobom, ktory by mohol viest’ k poruSeniu
pravnych predpisov EU. Okrem toho mozu podmienky pristupu viest' k diskriminAcii
zahrani¢nych poskytovatel'ov tverov (napr. ndkladovo neefektivne Clenské poplatky alebo
sadzby za predplatenie pre poskytovatelov uverov bez pristupu k databdzam v rovnakej
frekvencii ako pre narodnych poskytovatelov tiverov alebo recipro¢né pravidla vyzadujuce
poskytnutie prislusnych tidajov ako nevyhnutnej podmienky pre pristup).
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Na zaklade rovnakého pristupu ako pri spotrebitel'skych tveroch je Komisia presvedéena,
ze prioritou by malo byt zabezpecCenie cezhrani¢ného pristupu k databdzam na
nediskriminujicom zéklade. Komisia je k pripomienkam v tejto veci otvorena.

Ocenenie nehnutelPnosti

(37)

(38)

Ocenenie nehnutelnosti je zdkladom transakcie hypotekdrneho uveru a spdsob, akym je
vyuzité, moze priamo ovplyvnit’ povahu a financovanie tveru, ako aj uplatnite'né obozretné
pravidld. Poskytovatelia Gverov, spotrebitelia a investori musia plne doverovat’ kvalifikécii
odhadcu, postupu ocenenia a vyslednej hodnote.

Tradicie ocefiovania sa medzi jednotlivymi ¢lenskymi Statmi liSia. V sucasnosti existuje
niekol’ko medzinarodnych systémov ocefiovania.'® Podla Komisie porovnatelnost
oceflovania by sa mohla posilnit’, aby sa zabezpecilo, ze takato rozmanitost’, ktora moze
suvisiet’ so skutocnymi potrebami na domacich trhoch s nehnutel'nostami ur¢enymi na
byvanie, nepotlaca cezhrani¢né ¢innosti ¢i uz z hl'adiska tverovania alebo financovania. To
je nepochybne mozné dosiahnut’ zavedenim jednotného Standardu, avSak sucasna existencia
konkuren¢nych, ale vzajomne uznanych Standardov by mohla splnit’ rovnaky ucel.

e AkY je vyznam jednotného $tandardu EU pre postupy ocefiovania ako aj pre odhadcov?

e Aky je vyznam intervencie Komisie na zabezpecCenie vzajomného uznania narodnych
Standardov ocefiovania?

Postupy nuteného predaja

(39)

(40)

(41)

(42)

Zabezpecenie (security) pozostavajuce z kolaterdalu (collateral) je zdkladnym aspektom
transakcii hypotekarnych uverov, nakolko predstavuje schopnost’ wukoncit' (foreclose)
hypotekdrny tuver uplatnenim naroku na kolaterdl (collateral), napr. prostrednictvom
nuteného predaja zaloZenej nehnutelnosti.

Postupy niiteného predaja sa medzi jednotlivymi ¢lenskymi $tatmi znacne lisia v dizke
trvania a ndkladoch. Komisia upozoriiuje na interakciu politik byvania a socialnych politik
Clenskych S$tatov, ako aj na zlozitost postupov nutené¢ho predaja, ktoré st ovplyvnené
mnohymi roznymi faktormi ako pravne predpisy ¢lenskych Statov, ob¢ianskopravne konania
a sudne tradicie.

Komisia sa obava, ze takato r6znorodost’ by mohla mat’ vplyv na potlacenie cezhrani¢nej
¢innosti a pripadne zvySenie ceny hypotekdrneho tveru. PodstatnejSie vSak je, Ze takato
roznorodost’ by mohla mat’ priamy vplyv na Struktiry financovania, najmd obmedzenim
cezhraniéného zhromazd'ovania hypotekarnych kolaterdlov (collateral).

Komisia si je vSak vedoma obtiaznosti dosiahnutia podstatného zlepSenia vSetkych aspektov
suvisiacich s postupmi niteného predaja prostrednictvom zavédznych pravidiel EU.

Pozri poznamku pod ¢iarou 28 pri sprave ,,Forum group®.
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Komisia ziada o stanovisko k nasledujucemu postupnému pristupu k podpore zlepSenia
postupov nateného predaja: najprv zozbierat' informacie o nakladoch a dizke trvania tychto
postupov vo vSetkych clenskych Statoch, ako aj ich ucinnosti pri ochrane zaujmov
vSetkych zucastnenych strdn, potom ich prezentovat v pravidelne aktualizovanej
,hodnotiacej tabul’ke* a ak to v dlhodobom horizonte nebude efektivne, zvazit’ presadenie
stabilnejSich opatreni.

Komisia postupuje proti ndrodnym pravidlam zdanovania hypoték, ktoré nie s zlucitelné
s pravnymi predpismi EU. V prilohe I st uvedené podrobné udaje o moznych poruseniach
ako odmietnutie odpocitania dane za urok zaplateny zahranicnym poskytovatel'om tverov,
ak by urok zaplateny domacim poskytovatelom bol od dane odpocitatelny alebo vysSie
zdanenie takéhoto uroku.

Komisia ziada informacie o podobnych alebo inych danovych prekazkach cezhrani¢ného
poskytovania hypoték, ktoré pravdepodobne moézu porusovat’ slobody zakotvené v
pravnych predpisoch EU.
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IV -HYPOTEKARNY KOLATERAL
Pozemkové registre

(44) Pozemkové registre zaznamenavaju a do urcitej miery urcuju vlastnicke prava legalneho
majetku. Existuje obava, Ze tieto registre nie vzdy presne odrazaju vSetky zat'aZenia, ktoré
by mohli vlastnicke prava k nehnutel'nosti ovplyvnit. Pochopenie ich podstaty a fungovania,
ako aj l'ahky pristup k nim, su pre cezhrani¢né ¢innosti spojené s hypotekarnym uverovanim
akéhokol'vek druhu (vratane financovania), rozhodujuce.

(45) Komisia tato skutoénost’ uznala uz pri financovani pilotnej fazy projektu EULIS', ktory sa
uz medzi¢asom skoncil, ktorého cielom bolo posilnit’ spolupracu medzi vlastnikmi a
kontrolérmi registrov a ul'ah¢it’ cezhrani¢ny pristup k nim.

(46) Komisia si kladie otdzku, ¢i by mala pokracovat’ v aktivnej ulohe financovatela pri takychto
iniciativach. Za predpokladu vyuzivania tychto registrov poskytovatel'mi tverov a
investormi je mozné predpokladat’, Ze poskytovatelia Gverov aj investori by mohli mat
priamy zaujem prispievat’ a investovat’ do takychto iniciativ.

Pred akymkol'vek d’al§$im postidenim by Komisia uvitala podnety ku vSetkym tymto
otazkam.

Eurohypotéka

(47) Myslienka eurohypotéky nie je nova. Jej snahou je vytvorenie nastroja na urovni EU pre
zabezpecené uvery (securing loans) na nehnutelnost, t.j., pre hypotekdrny kolateral
(collateral), ktory by mohol byt flexibilne vyuzivany. Jej zastancovia argumentuja, ze jej
hlavny aspekt — oslabenie prepojenia (,,naviazanost*) medzi hypotekdrnym kolaterdlom
(collateral) a hypotekarnym tiverom — by mohol zjednodusit’ vznik a prevod hypoték, a tym
priaznivo ovplyvnit’ celkovy trh hypotekarnych tverov, najmai jeho financovanie.

(48) Komisia pozna projekty vypracované ucastnikmi trhu ako aj na akademickej pode, ktorych
ciePom je navrhnutie fungujuceho modelu eurohypotéky formou 26. rezimu."® Komisia
preskima, ako tieto iniciativy navrhuju riesit’ takuto komplexnu otazku, ktora sa dotyka
mnohych d’alSich suvisiacich oblasti ako majetkové a zmluvné pravo.

Komisia vyzyva k vyjadreniu stanoviska k realizovatelnosti a potrebe eurohypotéky.
V kazdom pripade, sinformaciou o posudeni tejto otdzky pocka do vysledku
prebiehajicich iniciativ.

Dalsie podrobnosti najdete na www.eulis.org.
Napriklad: ,,Zakladné usmernenie pre eurohypotéky®, Zdruzenie pre hypotekarne uvery, VarSava, maj 2005.
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V — FINANCOVANIE HYPOTEKARNYCH UVEROV

(49)

(50)

(D

(52)

Nistroje financovania na hypotekarnych trhoch EU st rézne. Specifické nastroje ako kryté
zalozné listy (covered bonds) a cenné papiere kryté hypotekarnymi uvermi (mortgage backed
securities) zohravaju doleziti Ulohu v rdmci paneuropskeho, ako aj narodného kontextu
(napriklad cenné papiere kryté hypotekarnymi uvermi — Mortgage Backed Securities vo
Velkej Britanii, kryté zalozné listy — covered bonds v Dansku a zalozné listy — ,,Pfandbriefe*
v Nemecku).

Mnohi, obzvlast’ ,,Forum group®, zastavaju nazor, Zze d’alSia integracia hypotekarnych trhov
v EU by mohla byt’ podstatne posilnena vznikom paneurdpskeho trhu financovania.

Komisia sa tiez priklana k tomuto nézoru. Tento predpoklad si vSak jednoznacne vyzaduje
d’alsiu hibkova analyzu. Paneurépske mechanizmy financovania maji potencial zvysit
zdroje financovania, prehibit’ likviditu trhu a vo vieobecnosti umoznit’ diverzifikaciu rizika.
Dalsia integracia sekunddrnych trhov (secondary markests) pri financovani Giverov sa spaja
s integraciou primdarnych trhov (primary markets). KI'aicovym aspektom, ktory sa tyka
oboch oblasti, je prevoditelnost’ hypotekarnych tuverov.

e Komisia planuje vytvorit’ ad hoc pracovnu skupinu zainteresovanych stran na postdenie
potreby a povahy intervencie v suvislosti s financovanim hypotekdrnych uverov
(primérny a sekundérny trh).

e Mié zaujem posudit, do akého rozsahu moze byt paneurdpsky trh s hypotekdrnym
financovanim  podporeny  trhom  vedenymi  iniciativami, = ako  napr.
vypracovanie Standardov pre dokumentaciu a definovanie modelov pouzitych v ramci
cezhrani¢nych ¢innosti financovania.

,c2forum  group® aostatné zdroje predpovedaju rast mechanizmov financovania
hypotekarnych uverov bez depozitu.

V tejto suvislosti je Komisia otvorena stanoviskdm k otazke, ¢i by hypotekdarne tiverovanie
malo byt nevyhnutne ¢innostou, ktord je obmedzend len pre tverové institicie alebo ¢i
aza akych podmienok by takato ¢innost mohla byt vykondvana inStiticiami, ktoré
nepozaduju depozit alebo splatky, a preto nespadajii do ramca definicie EU o averovej
inStitacii a nasledne vsetkych suvisiacich pravidiel obozretnosti.
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ANNEX I — RESPONSE TO GENERAL FORUM GROUP RECOMMENDATIONS

This Annex contains the Commission’s views on issues addressed in the Forum Group
Report, which do not fall within the scope of the four areas covered by the Green Paper.

Definition of cross-border lending

(D) The Commission is not clear as to why this definition is needed. It assumes that it
would be useful for the purpose of measuring integration. The Commission considers
that there is cross-border lending whenever a service crosses a border, be it through
free provision of services, through an establishment (branch or subsidiary) or via an
agent.

Research on the costs and benefits of further integration

2) The Commission has already recognised the merits of such a course of action. It has
commissioned an independent study on the costs and benefits of further integration of
the EU mortgage credit markets. This study has delivered interim results, which have
been taken into account in the formulation of this Green Paper. The final study will be
published by the Commission in August 2005."

On-line guide on mortgage lending

3) Such a project would be very time and resources consuming. Moreover, it would not
seem to be the Commission’s role to provide information and indeed guidance on
complex legal issues on which there can be conflicting views. However, the
Commission will ensure that any useful information on mortgage credit (such as
studies, reports etc.) available to it, and which can be publicised, is placed on its
website.

Exclusion of all secured loans from the Consumer Credit Directive proposal

4) It is intended that all loans secured on property by a mortgage or a similar surety,
regardless of their purpose, will be excluded from the Commission proposal for a
Directive on Consumer Credit. Therefore, such loans will be covered by any initiatives
resulting from the process of which this Green Paper forms part.

Legislative consistency, especially in relation to information requirements

%) Consistency in regulation is one of the major themes in the post FSAP era, as
illustrated in the recent Green Paper on Financial Services Policy™ which highlights
rationalisation of information requirements in EU legislation as an issue to be
addressed. The Commission has launched work on a Common Frame of Reference in
the area of European Contract law.?' Its purpose is to ensure increased consistency
within the existing and future contract law related acquis, including on information
requirements.

See footnote 1 in the body of the Green Paper.
See footnote 3 in the body of the Green Paper.
See footnote 13 in the body of the Green Paper.
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Banking Services

Branches

(6)

Banking services can be provided on the basis of a harmonised framework establishing
equal conditions of treatment for domestic and foreign EU credit institutions. The
Commission takes action if such provisions are contravened. Any instances of unequal
treatment in this regard should be reported to it.

Representative Offices

(7

Tax

®)

As far as the Commission is aware, there are no barriers to the establishment of purely
representative offices. However, representative offices cannot conduct banking
business. If they do, they fall within the regulation of branches, on which see
paragraph 6 above.

Member States are free to determine their own rules on mortgage taxation, in the
absence of any harmonisation in this area. The Commission has no plans to propose
such harmonisation. However, when designing mortgage taxation rules, Member
States have to respect their obligations under EU law, and the Commission will take
action where it believes that EU law is infringed.

Higher taxation of foreign mortgage providers

©)

(10)

(In

Since the publication of the Forum Group Report, the Commission has launched an
infringement procedure concerning national rules which tax outbound mortgage
interest payments more heavily than domestic mortgage interest payments.

In the case at issue, no withholding tax is levied on interest paid to resident financial
institutions. The interest they receive is subject to national corporate income tax. This
means that domestic providers pay tax on the net interest they receive, that is, the
interest they receive minus the interest they paid to acquire the necessary capital. By
contrast, non-resident financial institutions are subject to a withholding tax on the
gross amount of the interest due. The withholding tax on outbound interest payments
may be considerably higher than the corporation tax on domestic interest payments.

The Commission is of the opinion that such national rules restrict foreign financial
institutions from offering their services in the Member State concerned, and the
Commission does not see a justification for such rules. They therefore appear to be
contrary to Articles 49 and 56 of the Treaty (and the corresponding EEA Treaty
provisions) on the freedom to provide services and the free movement of capital.

Deductibility of mortgage interest

(12)

Another issue is the tax deductibility of mortgage interest payments. A number of
Member States allow their residents to wholly or partially deduct mortgage interest
payments from their taxable income. It should not make a difference whether the
mortgage interest is paid to a domestic provider or to a provider established in another
Member State, as this would be contrary to Articles 49 and 56 of the Treaty (see Case
C-484/93 of 14 November 1995 and Case C-478/98 of 26 September 2000).
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Internet

(13)

Physical presence and/or written processes are still prevalent in mortgage credit
transactions. The Internet tends to be used mainly for seeking information and
compare products. There is little if any actual contracting on-line in most Member
States. However, as far as the Commission is aware, the provisions of the E-
Commerce Directive® and related legislation have addressed the main legal barriers to
concluding such contracts on-line.

22

Directive 2000/31/EC of 8 June 2000, OJ L178 of 17.7.2000 p.1.
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ANNEX IT - TEXT OF FORUM GROUP REPORT RECOMMENDATIONS

INTRODUCTION

1.

The Commission should adopt a definition of cross-border lending and monitor it
with statistical data.

CONSUMER CONFIDENCE

Common Recommendations

2.

There should be Commission funded research on the costs and benefits of further
integration of the mortgage credit market.

Provision of the kind of information currently provided by means of the European
Standardised Information Sheet created by the Code of Conduct should be
encouraged by the Commission and at a stage which facilitates use and comparison
of such information.

Consumer Representatives and most Industry Representatives advocate
harmonisation by the Commission of Early Repayment Fees. There is divergence on
the nature of such harmonisation. For further details see Recommendations 10
and 18.

There should be harmonisation by the Commission of the Annual Percentage Rate
Charge (APRC), in relation to both the method of calculation and the basis of
calculation. There is divergence on the nature of such harmonisation. For further
details see Recommendations 11 and 16.

There should be Commission funded research on the value from a consumer
perspective of pre-contractual information of the kind provided by the European
Standardised Information Sheet created by the Code of Conduct.

The Commission should create and maintain an on-line guide on the main legal and
other issues on cross-border mortgage lending.

Specific Consumer Representative Recommendations

8.

The Commission should encourage efforts to produce a standardised format for
mortgage loan contracts.

The Commission should introduce binding consumer protection rules for mortgage
loan contracts on a minimum harmonisation basis, set at the highest level, covering
the following areas:

e Duty to give ‘best possible advice’. The demands and needs of consumers and the
underlying reason for all mortgage credit advice given to consumers regardless of
source (including branches and intermediaries) should be specified to consumers
on a durable medium.

e The right of the consumer to redress (judicial and extra-judicial).
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10.

1.

12.

e The provision of pre-contractual summarised information at the earliest stage of
contact between the consumer and the lender or intermediary showing in a
standardised European Standardised Information Sheet type format: commission
charges, administration or handling charges, total amount borrowed and payable
(including APRC, calculation rate, compound period, operation of variable
interest rates and total interest payable), the cost of bundled products (direct and
the impact on interest), form of product, the exposure period and cost of the Early
Repayment Fee (including worked examples of the charge) and amortisation
tables.

The Commission should ensure that consumers are afforded the right to terminate a
mortgage agreement at any time and in any circumstances. Any charge levied on the
consumer seeking to exercise this right must be: (a) appropriate in length of exposure
(i.e. Early Repayment Fee charged beyond the first few years of the agreement must
not be allowed); (b) calculated in a fair and objective manner to reflect the cost (if
any) incurred by the lender in the wholesale markets and subject to a statutory
ceiling; and (c) clearly indicated in the pre-contractual summary document using
worked examples.

There should be harmonisation by the Commission of the Annual Percentage Rate
Charge, in relation to both the method of calculation and the basis of calculation.
Consumer Representatives favour a broad definition including all associated charges,
and minimum harmonisation.

The Commission should ensure that redress and enforcement mechanisms/binding
rules offer consumers a minimum equivalent protection throughout the EU, at the
very least at the highest level currently in existence.

Specific Industry Representative Recommendations

13.

14.

15.

16.

17.

The Commission is invited to exclude all secured loans from the Consumer Credit
Directive proposal, in line with the European Parliament First Reading, to ensure that
mortgages are not subject to two separate legal regimes.

In those jurisdictions which have binding rules on pre-contractual information for
mortgage credit offers, the Commission should ensure that such rules are aligned
with the European Standardised Information Sheet format, so that only one set of
rules apply.

The Commission should ensure that the Code of Conduct continues to be maintained,
in its current form of self-regulation. In any event, before any further assessment of
its operation, the methodology for such assessment should be discussed by all
stakeholders.

The Commission should harmonise the Annual Percentage Rate Charge, in relation
to both the method of calculation and the basis of calculation. Industry
Representatives favour a narrow definition restricted to costs levied by the lender for
its benefit at the time of the granting of the loan, and full harmonisation.

The Commission should ensure that legally enforceable caps on interest rates and on
the variation of interest rates are removed.
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18.

The Commission should ensure that legally enforceable caps on Early Repayment
Fees are removed. There is support amongst some Industry Representatives for a
proposal that there should be full harmonisation of the conditions for exercising the
right of early repayment, especially for fixed interest rate loans, and limitation of that
right to circumstances involving sale of the property, unemployment or death. All
Industry Representatives advocate that lenders should be entitled to ask for full
compensation of losses (especially those linked to funding) and costs resulting from
the early repayment.

LEGAL ISSUES

19.

20.

21.

22.

23.

24.

SK

The Commission should ensure that the applicable (substantive) law for the mortgage
deed and any related security agreement is the law of the Member State where the
property is located (lex rei sitae).

Industry Representatives advocate that the Commission should ensure that the
applicable law for the mortgage loan contract is defined by a general conflict of law
rule based upon the principle of free choice. The Rome Convention should be
amended accordingly, provided that certain essential standards are met. Member
States should no longer be able to seek to impose any additional national consumer
protection rules to cross-border mortgage loan contracts. For further details see
Recommendations 13—18 on Consumer Confidence.

Consumer Representatives do not agree with Recommendation 20 that the applicable
law for the mortgage loan contract should be defined by a general conflict of law rule
based on the principle of free choice and accordingly reject the proposal for such an
amendment of the Rome Convention. Instead they recommend the retention of the
specific rules on consumer protections contained within the Rome Convention and
advocate the additional protection described in Recommendations 8—12 on Consumer
Confidence.

The Commission should implement a short-term solution consisting of:
e collecting information on existing credit databases in all Member States;

e promoting the development of a Memorandum of Understanding between the
owners/controllers of such databases, to facilitate access to national databases by
foreign lenders on the same conditions as the access offered to domestic lenders
and to facilitate data comparability; and

e developing a project to assess the effectiveness of the Memorandum of
Understanding during a pilot phase of 3—5 years.

The Commission should consider how to encourage Member States to develop
positive (client indebtedness) as well as negative (level of default(s)) databases,
taking into account the costs and benefits of such databases.

Industry Representatives advocate that the Commission should ensure that a financial
institution which lends cross border is allowed to:
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25.

26.

27.

28.

29.

e accept valuations prepared according to internationally recognised valuation
standards of its choice, without being subject to additional national conditions;
and

e instruct any valuation practitioner who is a member of an internationally
recognised valuation body to carry out the valuation, without being subject to
additional national conditions.

Industry Representatives advocate that the Commission should ensure that a financial
institution which lends cross border, and the valuer based in the country where the
property is located, are able to accept mandatory regulations for standards or
practitioners prevailing in either of their respective countries (mutual recognition of
regulations).

Consumer Representatives advocate instead that the Commission should ensure that
neutral international valuation standards prevail, or that there exists a single
valuation standard ensuring comparability.

The Commission should recommend that high standards of valuation be made
mandatory and that all valuation reports should consider core risk related criteria
such as those recommended by the European Mortgage Federation (set out in
Annex IV of the Forum Group Report) where applicable.

The Commission should first:
e Perform an evaluation exercise of forced sales procedures within one year.

e Thereafter, monitor the functioning of forced sales procedures and assess results
every three years. These results should be presented in the form of an official EU
scoreboard on duration and cost of forced sale procedures in every Member State
and lead to Commission advice/action for improvements.

Thereafter, if necessary, the Commission should promote measures to ensure that the
duration of a forced sale procedure should not exceed a specified term, for example
two years after the first step in the forced sale procedure.

COLLATERAL ISSUES

30.

31.

SK

The Commission should ensure that:

e all charges affecting real estate must be registered in a Public Register in order to
be binding on and take effect against third parties, regardless of their nature;

e the creation, modification or extinction of a charge on real property shall become
effective vis-a-vis third parties only at the point of registration in the Public
Register; and

e registered charges on real property in relation to the same estate shall rank in the
order of priority disclosed in the Public Register.

For filings of applications for registration/notification, the Commission should allow
Member States to decide that priority be determined according to the time at which
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32.

33.

34.

35.

36.

37.

38.

the application was received (not actual registration). In this scenario, the Member
State should ensure that filings of applications must be registered or rejected by the
Public Register in the order of receipt.

The Commission should ensure that Public Registers make all relevant information
available to all parties or their representatives.

The Commission should ensure that Member States provide that the responsible
Public Register certifying authority should have state indemnity. In the event that
such responsibility is delegated to a third party, such party shall be covered by
appropriate professional liability insurance for an adequate sum.

The Commission should ensure that Member States do not maintain or institute
additional ‘legalisation’/’validation’ requirements, for authentic instruments formally
drawn up in other Member States.

More generally, the Commission should provide financial support to the EULIS
initiative, to enable and encourage its expansion across the EU.

The Commission should ensure that links between mortgage debts and the collateral
security are made more flexible. In countries where there is an existing requirement
for strong accessoriness between the loan and the collateral, this should be replaced
by an accessoriness agreement in the form of a private agreement between the lender
and the owner of the mortgaged property. The relationship between the loan and the
collateral can be dealt with in such a way as to allow it to be tailored to fit the needs
of the parties.

The Commission should ensure that Member States allow the lender or any
beneficiary of a charge on real property, to appoint a representative (Mortgage
Register Representative) vis-a-vis the Public Register. His/her position should be
disclosed on the Register and not have any effect on the legal framework of the
Register. He/she should be entitled:

e to establish any abstract of title;

e to consent to a change in the respective ranking of charges over the real estate in
question and to grant preferential rights between beneficiaries as shall be deemed
appropriate;

e to consent to, apply and file any registrations and notifications;

e to consent to any change or transfer of the charge on behalf of (and in the name
of) the owner of the charge; and

e to act on behalf of the owner of the charge in relation to the discharge or
cancellation of the charge.

The Commission should explore the concept of the Euromortgage, for example by
way of a study, to assess its potential to promote EU mortgage credit markets
integration.
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39.

The Commission should encourage Member States to increase the transferability of
mortgages by introducing pan-European Security Trust instruments.

DISTRIBUTION ISSUES

40.

41.

42.

43.

44,

The Commission should assess and ensure equal treatment of local banks and foreign
banks on the basis of the same business, same risks, and same rules principle.

The Commission should revise the legislation covering cross-border services and
establishment of branches to include the establishment of representative offices, in
order to ensure that there are no disproportionate barriers to the establishment of such
offices.

The Commission should introduce a supervisory system for independent
intermediaries along the following principles: registration with a competent authority
in the home Member State; possession of appropriate professional knowledge and
ability (to be determined by home Member State including requirement that the
intermediary to be ’fit and proper’); possession of professional indemnity insurance
and a complaint/redress scheme in line with requirements for other intermediaries to
ensure consistency. In addition, Consumer Representatives advocated that under such
a system there should be declaration at the outset of the relationship between
consumer and intermediary of all payments including every commission/fee, and that
records should be kept of any information/advice given to consumers. In the context
of this Recommendation, Consumer Representatives pointed to the need to consider
their Recommendation 9, in particular, with its reference to a ‘best advice’ standard.

The Commission should review what mortgage transaction actions require written
processes and/or a physical presence generally and review money laundering
legislation in particular, to address current legal barriers to greater Internet use.

The Commission should ensure consistency, especially in relation to information
requirements, between different directives affecting financial services products.

FINANCE

45.

46.

47.

48.

The Commission should harmonise legislation regarding segregation of assets, in
order to ensure equal access to securitisation for originators located in different
jurisdictions.

The Commission should enact legislation that recognises the legal separateness of a
securitisation vehicle from an originator of assets in the event of the
insolvency/bankruptcy of such an originator, even if the securitisation vehicle is part
of the same group of companies as the originator.

The Commission should investigate and address tax distortions, in order to ensure the
removal of differences in fiscal treatment between local and foreign lenders.

The Commission should investigate and address national legislation which prevents
or hinders the pooling of mortgage collateral from different issuers based in different
jurisdictions.
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ANNEX IIT — GLOSSARY

This glossary is not intended to constitute a conclusive Commission endorsed definition
of the terms contained within it. The definitions have been provided by the European
Mortgage Federation. They are attached to this Green Paper simply by way of an
illustration of some technical terms used within it.

Annual Percentage Rate (APR)

A standardised method of calculating the cost of a mortgage stated as a yearly rate, which
includes items such as interest, mortgage insurance, and certain points of credit costs.

Bond

Traditionally, a written unconditional promise to pay a specific principal sum at a determined
future date and interest at a fixed or determinable rate on fixed dates. Increasingly, the
promise to pay has become conditional and the principal, interest and payment dates have
become contingent in real world instruments.

Capital Markets
The markets for corporate equity and intermediate- or long-term debt securities.
Collateral

The property, or other assets, that are being secured against a loan to ensure repayment of
debt.

Covered Bond

Covered bonds are on balance sheet debt instruments secured by a cover pool of mortgage
loans (property as collateral) or public-sector debt to which investors have a preferential
claim in the event of the issuer’s default. As they remain on the issuer’s balance sheet, the
bonds benefit from the additional security of the issuing institution’s own funds and from
restrictive legal regulation of the issuing credit institutions.

Equity

Shareholder equity is the value of shares held. A house owner's equity is the value of the
house minus any unpaid home-purchase loan. Negative equity occurs when the house is worth
less than the debt on it.

Equity Release

Equity Release is a mechanism to turn the cash value of a house into a stream of income and
capital payments.

Equity Release Loans

Secured (mortgage) loans taken out for consumption purposes.
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Foreclosure

The legal process by which a borrower in default under a mortgage is deprived of his or her
interest in the mortgaged property. This usually involves a forced sale of the property at
public auction with the proceeds of the sale being applied to the mortgage debt.

Loan-to-value (LTV) Ratio

The ratio of the mortgage loan amount to the property’s appraised value or selling price,
whichever is less. For example, if the property’s appraised value or selling price is
EUR 100 000 and the mortgage amount is EUR 80 000, the house has an 80% LTV.

Mortgage Backed Security
Debt instruments collateralized by residential, commercial, or industrial real estate mortgages.
Mortgage Bond

A corporate or other entity's debt security secured by a mortgage lien against certain real
property of the issuer. See definition for “covered bond”.

Primary Mortgage Market

A mortgage market in which loans are originated and consisting of lenders such as
commercial banks, savings- and loan associations and mutual savings banks.

Secondary Mortgage Market

A market where mortgage originators may sell them, freeing up funds for continued lending
and distributes mortgage funds nationally from money-rich to money poor areas.

Secured Loan
A loan that is backed by collateral.
Security

Something given, deposited, or pledged to make secure the fulfilment of an obligation,
usually the repayment of a debt.
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