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KOMISIA EUROPSKYCH SPOLOCENSTIEV

Brusel, 11.10.2004
KOM(2004) 651 v konecnom zneni

OZNAMENIE KOMISIE EUROPSKEMU PARLAMENTU A RADE

Europske zmluvné pravo a revizia acquis: ako d’alej
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Uvop

Toto oznamenie tlmo&i reakciu Komisie na Akény plan zroku 2003,' bertc do
tvahy reakcie institacii EU, ¢lenskych $tatov a zainteresovanych stran. Naértava ako
sa bude d’alej ,,Spolo¢ny referencny ramec* (,,Common Frame of Reference, CFR)
rozvijat, aby sa zlepSila koherentnost uz existujiceho a budiceho acquis
a predostiera konkrétne plany k Castiam acquis, tykajice sa ochrany spotrebitel'a
v sulade so ,,Stratégiou spotrebitel'skej politiky 2002-2006. Zaroven tiez prezentuje
planované aktivity tykajuce sa presadzovania Standardnych zmluvnych podmienok
v celej EU a mieni pokracovat’ v ivahach o naleZitosti fakultativneho néstroja.

Eurépsky parlament (EP)* a Rada® prijali rezolucie vitajuce Ak&ny plan, v ktorom
zdorazituji potrebu zapojit’ vSetky zainteresované strany, najméa pri vypracovavani
CFR. Europsky parlament poziadal o dokoncenie CFR do konca roku 2006 a jeho
urychlené zavedenie. Rada tiez uznala wuzitoCnost vSeobecnych zmluvnych
podmienok v celej EU, ktoré by vypracovali zmluvné strany respektujuc predpisy
Spolocenstva a vnutrostatne predpisy . Tieto institiicie sa zaroven obratili na Komisiu
so ziadost'ou, aby pokraCovala v uvahach o fakultativnom nastroji.

Do dnesného dna bolo obdrzanych 122 prispevkov k diskusii. Komisia so sthlasom
autorov uverejnila prispevky a ich zhrnutie.* V jini 2003° sa konali dva workshopy
o zmluvnom prave, aby sa zarudilo zapojenie zainteresovanych stran. Dalgi
workshop o §tandardnych zmluvnych podmienkach sa konal v januari 2004.° Navyse
sa vaprili 2004’ uskutotnila spoloéna konferencia Komisie a Europskeho
parlamentu.

AKO DALEJ

2.1 ZlepSenie existujuceho a budiceho acquis (Opatrenie I Akéného planu)

Prispievatelia Akéného planu podporili potrebu zlepsit' kvalitu a jednotnost’
acquis v oblasti zmluvného prava a zdoraznili, Ze CFR by mohlo napomoct’
tomuto ciel'u. Vzhl'adom na tuto vyznamnu podporu bude Komisia pokracovat’
vo vypracovavani CFR.

2.1.1 Hlavna uloha CFR

Akény plan vymedzil rézne kategdrie problémov acquis. Hlavnymi
problémami boli:

N O v R W

Vsetky dokumenty tykajuce sa eurdpskeho zmluvného prava st dostupné na internetovej stranke
Komisie:
http://europa.eu.int/comm/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/index_en.htm
Pozri poznamku pod ¢iarou 1.

Pozri pozndmku pod ¢iarou 1.

Pozri pozndmku pod ciarou 1.

Pozri pozndmku pod ¢iarou 1.

http://europa.eu.int/comm/internal _market/contractlaw/2004workshop_en.htm

Pozri poznamku pod ¢iarou 1.
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° Pouzivanie abstraktnych pravnych pojmov, ktoré¢ bud nie su
definované alebo su definované v smerniciach prili§ vSeobecne.

° Oblasti, v ktorych aplikdcia smernic nevyriesi problém v praxi.

° Rozdiely medzi vnutro$taitnymi implementaénymi zakonmi, ktoré
vyplyvajii zpouzitia minimalnej harmonizacie v smerniciach
o ochrane spotrebitela.

° Nejednotnost’ v pravnych predpisoch ES tykajacich sa zmluvného
prava.

Aby sa bolo mozné tymito problémami zaoberat, musi sa najprv
rozhodnit” zda je potreba existujuce smernice modifikovat. Ak éano,
potom pouzije Komisia CFR ako sadu nastrojov, kde je to vhodné, pri
prezentovani navrhov na zlepSenie kvality a jednotnosti existujuceho
acquis abuducich pravnych nastrojov v oblasti zmluvného prava.
Zaroveii to bude sluzit' na zjednodugenie acquis.® CFR poskytne jasné
definicie pravnych pojmov, zékladnych zésad a koherentné vzorové
pravidld zmluvného prava, Cerpajuc z acquis ES a z najlepSich rieseni
pochadzajucich z pravnych poriadkov ¢lenskych Statov.

Tato iniciativa je zahrnutd vramci oznamenia Komisie o “Aktualizacii a zjednoduSeni acquis
Spolocenstva” (COM(2003)71) a jej cielom je zjednodusSenie pravnych predpisov.
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Priklad: Revizia spotrebitel’skej acquis

Hlavnym cielom Komisie aj nad’alej zostava zvySenie spotrebitel'skej
a obchodnej dovery na vnutornom trhu prostrednictvom vysokej
spolo¢nej trovne ochrany spotrebitel’a a eliminacie prekazok vnutorného
trhu a zjednodu$enia regulaénych opatreni.” Bude sa posudzovat’ osem
spotrebitelskych smernic,' za Gtelom urenia & sa im podarilo
dosiahnut’ tieto ciele, najmd vzhl'adom na podmienky ,minimalnej
harmonizacie®, ktoré obsahuju.

Revizia zhodnoti, do akej miery v praxi sucasné smernice, ako celok
a jednotlivo, dosiahli ciele Komisie na ochranu prav spotrebitel’a
a vnutorného trhu. To znamena preskumat’ nielen smernice samotné ale
aj sposob, akym su aplikované atrhy vramci ktorych funguja (napr.
vnutroStatne transpozicné zakony; jurisprudenciu, samoregulaciu,
vykonéavanie; stupeit suladu v praxi; a vyvoj v obchodnej praxi,
technolégii a spotrebitel'skych oakavanich).

Revizia preskiima najma tieto otazky:

° Je stupeni ochrany spotrebitel’a, ktory pozaduje smernica dostatocne
vysoky na to, aby zabezpecil doveru spotrebitel’a?

° Je stupent harmonizécie dostatocny na to, aby eliminoval prekazky
vnutorné¢ho trhu a deformacie hospodarskej sutaze pre obchod a
spotrebitel’a?

° Je obchod minimalne zataZovany stupfiom regulacie a podporuje
hospodarsku sutaz?

° St smernice uplatiiované efektivne?

° Celkove st nejaké zavazné rozdiely, nezrovnalosti alebo vzajomné
prekryvanie sa v rdmci 6smich smernic?

° Ktora zo smernic by sa mala reformovat ako prva?
Urcité Specifické otazky tiez vyvstavaju:

° Je rozsah pdsobnosti smernice spravny? Su poziadavky na
predzmluvné tidaje primerané?

° Mali by byt lehoty a moznosti odstipenia pri podomovom predaji,
podielovom vlastnictve s asovym urc¢enim doby uzivania a predaji
na dialku Uplne harmonizované a zjednotené¢ medzi jednotlivymi
smernicami?

U.v.ES C 137, 8.6.2002, s. 2.
Smernice 85/577, 90/314, 93/13, 94/47, 97/7, 98/6; 98/27, 99/44.
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° Je potrebné d’alej harmonizovat’ zmluvné pravo?

e  Existuje priestor pre spojenie niektorych smernic na to, aby sa
znizili nezrovnalosti medzi nimi?

Za ucelom revizie spotrebitel'ského acquis sa planuje niekol’ko krokov:

° Rozvoj verejnej databazy acquis, vratane vnutrostatnych pravnych
predpisov a jurisprudencie. Tento projekt poskytne aj komparativnu
analyzu implementécie smernic do praxe.

e  Ustanovenie stalej pracovnej skupiny pozostavajicej z expertov
Clenskych Sstatov, ktora by fungovala ako forum na vymenu
informadcii a priestor na diskusiu o implementacii acquis.

° Implementac¢né spravy o smerniciach tykajicich sa vyznaCenia
ceny, predaja na dialku, predaja spotrebného tovaru a sudnych
prikazov. Pri tychto spravach sa bude konzultovat aj so
zainteresovanymi stranami a bude sa pokracovat’ semindrmi.

Na zaklade dokoncenia projektu a sprav, Komisia zvazi potrebu navrhnat
doplnenie azmeny existujucich smernic. Ocakava sa, ze tato
diagnostické faza bude ukoncena do konca roku 2006. Akékol'vek navrhy
budu brat’ do Gvahy prace na navrhu CFR, tak ako je to potrebné a budi
sprevadzané prisluSnymi ohodnoteniami dopadu opatreni.

Rovnako by bolo Zziaduce, aby Rada a EP mohli pouzit CFR pri
predkladani zmien a doplneni k ndvrhom Komisie. Také vyuzitie CFR by
bolo v stilade so spolocnym cielom dosiahnut’ vysokt kvalitu pravnych
predpisov. EU" a  zavizkom eurdpskych institicii podporit
jednoduchost’, zrozumitelnost’ a jednotnost’ pravnych predpisov EU."

2.1.2 Dalsie mozné iilohy CFR

Vnutrostatni zdkonodarci by mohli vyuzit' CFR pri transpozicii smernic
EU v oblasti zmluvného prava do vnutroitatnych pravnych predpisov.
Tiez by mohli cerpat z CFR pri schvalovani pravnych predpisov
v oblasti zmluvného prava, ktoré nie su regulované na tUrovni
Spolocenstva.

Dalsia Gloha, navrhnutd Eurépskym parlamentom je mozné vyuzitie CFR
pri arbitrazi. Arbitri by mali moznost odvoldvat’ sa na CFR a ndjst’
nezaujaté avyvazené rieSenie na vyrieSenie konfliktov vznikajucich
medzi zmluvnych stranami.

CFR moéze tiez zohravat tulohu pri rozvoji dalSich opatreni
identifikovanych v Akénom plane. EP napriklad naznacil, ze CFR by sa

11
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Akény plan “Zjednodusenie a zlepSenie regulacného prostreglia” (COM (2002) 278).
Medziinstitucionalna dohoda o lepsej tvorbe prava, (U. v. EU 2003/C 321/01).
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mohlo d’alej vypracovat’ do stiboru Standardnych zmluvnych podmienok,
ktoré by boli pristupné pravnickej verejnosti. Komisia stihlasi s tym, Ze
by bolo ziaduce aby sa pouzivalo CFR tak, ako je to len mozné pri
realizacii opatrenia II Akéného planu. NavySe CFR by s najvicSou
pravdepodobnostou slazilo ako zdklad pre rozvoj mozného
fakultativneho nastroja.

Komisia tiez zvazuje navrh, ze by mohla zaClenit CFR do zmluv
uzavretych so svojimi zmluvnymi partnermi. CFR by sa mohlo pouzivat’
ako doplnok platného vnutrostatneho prava. Komisia bude tiez
podporovat’ iné inStiticie a organy, aby pouzivali CFR pri uzatvarani
zmlav s tretimi stranami.

A na zaver CFR, zalozené na acquis ES a na najlepSich rieSeniach, ktoré
su spolo¢né pre zmluvné pravo clenskych Statov, by mohol inspirovat’
Europsky stdny dvor pri interpretacii acquis v oblasti zmluvného prava.

2.1.3 Pravna povaha CFR

Niekol’ki z tych, ktori prispeli do Akéného planu, nastolili otdzku pravne;j
povahy CFR. Navrhy su r6zne, od zavdzného pravneho aktu prijatého
Radou a Eurépskym parlamentom aZz po nezdvédzny nastroj prijaty
Komisiou.

Komisia uvazuje v tejto faze, ze CFR by bolo nezaviznym néstrojom.
Komisia vSak bude vo velkej miere konzultovat so vSetkymi
zainteresovanymi stranami pri vypracovavani CFR. V tomto kontexte
moze byt tato otdzka nastolena opéit’.

2.2 Podpora pouZivania $tandardnych zmluvnych podmienok v celej EU
(Opatrenie IT Akéného planu)

2.2.1 Navrhy Komisie v Akcnom planu

Druhé opatrenie sa usilovalo podporit vypracovanie Standardnych
zmluvnych podmienok (,,Standard Terms and Conditions®, STC) pre
pouzivanie v celej EU nie len v jedinom pravnom poriadku. V stéasnosti
si zainteresované strany Casto myslia, Ze musia pouZzivat’ rézne STC,
vzhl'adom na existenciu roznych obligatornych poziadaviek v zakonoch
¢lenskych Statov, bud’ v zmluvnom prave alebo v inych oblastiach prava
(napr. rozdiely v prave obcianskopravnych deliktov mézu vyzadovat
rozne zmluvné podmienky v otdzkach rucenia). Existuje vel'a prikladov,
kedy sa STC pouzivalo uspesSne v pripadoch tykajicich sa problémov,
ktoré bezne vyzaduja pouzitie aj inych zmluv.

Aj v pripadoch, kde sa v sucasnosti pouziva STC jednej krajiny je
pravdepodobné, Ze budi tiez k dispozicii riesenia prijatelné v celej EU.
Zda sa, Ze neexistuje dostatocna informovanost’ o dostupnosti takychto
rieSeni pre celi EU, preto Akény plan navrhuje komplexni iniciativu na
zvySenie znalosti o existujicich moznostiach.



2.2.2 Reakcie zainteresovanych strdan a inych

Niektori opytani vitaji navrhovany pristup, ini st skepticki voci
zaangazovanosti Komisie v tejto oblasti, nakol’ko si myslia, Ze Komisia
planuje sama skoncipovat’ STC. Toto rozhodne nie je zdmerom Komisie.
Obsah STC by mali urcit’ Gcastnici trhu a rozhodnutie, ¢i pouzit’ STC, je
rozhodnutim pre hospodarske subjekty. Komisia méd v umysle fungovat’
len ako sprostredkovatel a ,Cestny prostrednik”, to znamena
zabezpeCovat’ zainteresovanym stranam, aby sa mohli stretnit’ bez toho,
aby im zasahovala do podstaty veci.

Tieto otazky sa rozoberali na workshope 19. januara,” ktory sa
zameriaval najmd na vyuzitie STC v obchode pri podnikatel'skych
transakciach (B2B), rovnako ako pri zmluvach medzi podnikatel'skym
sektorom a vladou (B2G). Dospelo sa k dvom zakladnym zaverom:

Po prvé, existuje vieobecna dohoda, ze STC pre celit EU by sa mohlo
uspesne pouzivat v dost’ vel'kom pocte pripadov napriek tomu, Ze eSte tu
st stale nejaké pravne a administrativne prekazky v urcitych oblastiach.
Komisia s pomocou zainteresovanych strdn vypracuje supis
najevidentnejSich prekazok.

Po druhé, dohodlo sa, ze by bolo uzito¢né sa oboznamit’ s existujicimi
moznost’ami, obzvlast' tym spdsobom, ze by sa poskytovali systémové
informacie o Gspesnych prikladoch STC vcelej EU na internetovej
stranke, ktoru by spravovala Komisia.

2.2.3 Opatrenia: internetova stranka propagujuca rozvoj a pouZivanie STC v
EU

Vzhl'adom na vSetky tieto prispevky, Komisia usudila, ze by bolo
prospes$né sa oboznamit’ s existujicimi moznostami. Komisia sa zameria
na STC, ktoré sa tykaju transakcii B2B a B2G.

Beruc do uvahy hodnotenie tychto ¢innosti, je mozné, Ze budu navrhnuté
d’alSie opatrenia a moze sa d’alej zvazit' rozsirenie tejto ¢innosti.

2.2.3.1 Platforma na vymenu informdcii o existujucom a planovanom
STCv EU

Komisia bude poskytovat’ internetovl stranku, na ktorej si mézu
Giastnici trhu vymienat informéacie o STC v EU, ktoré prave
pouzivaju alebo planuju rozvinut. Za zverejnené informdacie budu
vyhradne zodpovedné zainteresované strany, ktoré ich predkladaji.
Takéto zverejnenie nebude znamenat’ uznanie Ziadnej pravnej alebo
komercnej platnosti prislusnych STC. Pred zacatim sa obrati
Komisia na zainteresované strany, aby ziskala presné informacie
o tom, aké informécie pouzivatelia potrebuji a aké informacie st
organizacie ochotné zverejnit’ na internetovych strankach.

Pozri poznamku pod ¢iarou 6.
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2.3

Tieto informacie by mali tiez umoznit’ zainteresovanym stranam
vyhnat sa chybam a vyuzit' pozitivne skusenosti z minulosti.
Komisia sa preto nechystd sama definovat’ sthrn ,,tych najlepsich
postupov*.

2.2.3.2 Usmernenie pre vztah medzi pravidlami hospodarskej sutaze

a STCv EU

Komisia nema v umysle vtomto Stddiu zverejnit Specialne
usmernenie viazuce sa na rozvoj a pouzivanie STC. Uz naznacila,
7ze vo vSeobecnosti ma pozitivny postoj k dohodam, ktoré
podporuji  ekonomické prenikanie na spolocny trh alebo
napomahaji rozvoju novych trhov a zlepSenych dodavatel'skych
podmienok."* Hoci dohody o rozvoji a pouzivani STC v EU su
vnimané pozitivne, v urcitych pripadoch dohody alebo spolo¢né
postupy pouzivania STC moézu byt nekompatibilné s pravidlami
hospodarskej sutaze.

Vzhl'adom na toto Komisia upozoriiuje na jej ,,Usmernenia o
uplatnitelnosti ¢lanku 81 Zmluvy o zaloZzeni ES na horizontalne
dohody o spolupraci,” obzvlast oddiel 6, ktory stanovuje
usmernenie o Standardizacii dohod. Hoci sa konkrétne nevztahuju
na dohody o STC, zainteresované strany ich mézu pouzit' ako
usmernenie, aby sa vyhli problémom, ked’ pristipia na pouzivanie
STC.

2.2.3.3 Identifikdcia legislativnych prekdzok pri pouzivani STC v EU

Komisia preskiima spolu so zainteresovanymi stranami, ¢i a ak je
tomu tak, aké legislativne prekazky existuji pre STC v EU
v jednotlivych ¢lenskych Statoch, za ucelom ich eliminicie tam,
kde je to potrebné a vhodné. Toto sa mdze diat’ na dobrovolne;j
baze zo strany dotknutého clenského Statu, prostrednictvom
konania o poruseni zo strany Komisie v pripadoch, kde prekazky
porusujii pravo EU alebo v pripadoch, ked’ sa neporusuje pravo
prostrednictvom iného opatrenia EU, napriklad legislativneho
opatrenia.

V prvom pripade Komisia zorganizuje otomto prieskum po
konzultaciach zo zainteresovanymi stranami o jeho obsahu a
Struktare, aby zarucila, ze sa prieskum zameria na aspekty
relevantné pre ucastnikov trhu.

Sektorovo nesSpecifické opatrenie — Fakultativny nastroj v euréopskom
zmluvnom prave (Opatrenie II1 Akéného planu)

Akény plan dospel k zaveru okrem iného, ze vtomto S$tddiu neexistuji
indikacie o tom, Ze by uplatiovany sektorovy pristup viedol k problémom

14
15

Oznamenie Komisie &. 2001/C 3/02, (U. v. ES C3/2 zo 6. januara 2001) bod 169.

Ibid.
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alebo Ze by sa od neho malo upustit. Ale aj napriek tomu sa povazovalo za
vhodné preskumat’, ¢i pouzitie sektorovo nespecifickych opatreni ako napriklad
fakultativny nastroj, by sa mohlo pozadovat’ na rieSenie problémov v oblasti
Eurépskeho zmluvného prava.

Komisia mé& v umysle pokraCovat vtomto procese paralelne s pracou na
rozvoji CFR, berac do 1vahy doteraz obdrzané pripomienky od
zainteresovanych stran o ich prioritdch pokial’ ide o parametre ktoréhokol'vek
z nastrojov, ak by ich bolo potrebné pouzit. V tomto ohl'ade proces rozvoja
CFR a obzvlast’ konzultacie zainteresovanych stran pravdepodobne poskytnu
relevantné informacie.

Komisia vytvori konkrétne prilezitosti na vymenu informacii o opodstatnenosti
takého néstroja. Hoci je este pred¢asné Spekulovat’ o moznom vysledku uvah,
je dolezité vysvetlit, ze zamerom Komisie nie je navrhnat nejaky ,,europsky
obcCiansky zakonnik®, ktory by harmonizoval eurdpske zmluvné pravo
Clenskych Statov, a tiez by sa tieto tivahy nemali vnimat’ ako nejaky sposob,
ktory by spochybinioval sucasné postupy, ktoré podporujii volny obeh na
zéaklade flexibilnych a G¢innych rieseni.

Pre tivahy o potrebe nastroja na zéklade prispevkov k akénému planu a tivah
samotnej Komisie bolo stanovenych niekolko parametrov. Tieto zahfiaju
potrebu zobrat’ do Gvahy rozdiely medzi transakciami so spotrebite'mi a medzi
podnikatel'skymi subjektami alebo verejnymi inStiticiami, mieru do akej iné
rieSenia, vratane STC v EU uZ poniikaju uspokojujuce riesenia a potrebu
reSpektovat’ r6zne pravnu a administrativnu kultaru v ¢lenskych Statoch. Tieto
parametre bude nutné vziat' do tvahy pri buducich diskusidch o ndleZitosti
tohto nastroja. Niektoré z tychto parametrov su vysvetlené v prilohe II.

Navyse, ak sa identifikujii problémy, ktoré vyzaduju riesenia na trovni EU,
Komisia pristipi k podrobnejsiemu ohodnoteniu dopadu, za ucelom stanovenia
povahy a obsahu tychto rieSeni.

PRIPRAVA A VYPRACOVANIE ,,SPOLOCNEHO REFERENCNEHO RAMCA*

3.1 Priprava: vyskum atéast inStiticii EU, ¢&lenskych S$tatov ainych

zainteresovanych stran
3.1.1 Prehlad

V snahe zabezpecit' vysoku kvalitu CFR, bude Komisia financovat
trojrony vyskum v rdmci Siesteho ramcového programu pre vyskum
a technologicky rozvoj.'®. Navrhy na vyskum boli ohodnotené a otakava
sa skor¢ zacatie prac.

Do roku 2007 sa ocCakava od vedeckych pracovnikov predloZenie
zavereCnej spravy, ktord poskytne vSetky potrebné prvky na
vypracovanie CFR Komisiou. Malo by to preto zahfiiat’ navrh CFR,

16

Rozhodnutie & 1513/2002/EC (U. v. ES L 232, 29.8.2002 s. 1).
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ktory bude podla odbornikov vhodny na tucely stanovené AkEénym
planom.

3.1.2 Ucast zainteresovanych strin

Ako bolo zdoraznené vsSetkymi respondentmi AkEného planu ucast
zainteresovanych stran v tomto procese je nevyhnutna.

Na spoloc¢nej konferencii EP a Komisie v aprili 2004 boli v snahe
dosiahnut’ spolutiCast’ navrhnuté a podporené Styri kritéria:

o Roéznorodost’ pravnych tradicii: musi sa zobrat’ do uvahy Skala
roznych pravnych tradicii v EU;

. Vyvazenost' ekonomickych zdujmov: musia sa zobrat' do uvahy
zaujmy Sirokej Skaly podnikatel'skych cCinnosti  z réznych
ekonomickych sektorov od malych a strednych podnikov az po
medzinarodné spoloc¢nosti, rovnako ako spotrebitel'ov a pravnikov;

. Zaangazovanost: zainteresované strany musia venovat skutocné
zdroje na zabezpecenie nepretrzit¢ho, podstatného prinosu;

o Technickd expertiza: zabezpecit' detailni  spédtni  vidzbu
a atraktivnost’ pre vedeckych pracovnikov.

Tieto kritérid sa budu brat do tuvahy pri zostavovani Struktir
naznacenych niz$ie. Struktary v prvej linii buda tvorit' cast dohody
medzi Komisiou a odbornikmi:

Prva linia: technicka stranka

o Komisia ustanovi siet’ expertov zo =zainteresovanych stran za
ucelom  vytvarania  nepretrzit¢tho, podrobného  prispevku
k pripravnym pracam vedeckych pracovnikov.

o Budu sa organizovat’ pravidelné workshopy na vsetky témy, aby sa
umoznilo zainteresovanym stranam identifikovat’ praktické kroky,
ktoré je potrebné vziat do tvahy a poskytnut’ spédtni vézbu. Na
kazda tému sa budi organizovat workshopy tak, aby
zainteresované strany a Komisia mohli sledovat’ vyvoj prac. Témy
workshopov buda konkrétne apocet tucastnikov na kazdom
workshope bude limitovany, aby sa zarucila i¢innost’.

o Tento proces bude podporovany internetovou strankou pristupnou
vedeckym pracovnikom, odbornikom zo zainteresovanych stran,
Komisii, odbornikom z ¢lenskych Statov a EP. Navrhy buda
aktualizované na tejto internetovej stranke tak, ako ich vedecki
pracovnici vypracuji ado uvahy sa vezmu pripomienky
zainteresovanych stran.
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o Ked sa uz raz prijmi rozhodnutia otom, ako rozdelit rdzne
aspekty, bolo by vhodné zaviest’ nejaké usmernenia pre fungovanie
po technickej stranke, aby sa zarucilo, ze vedecki pracovnici
a zainteresované strany jasne arovnako pochopia tento proces.
Toto by mohlo zahfiat’ Strukturu, ktora by zabezpecovala celkovu
koordinaciu prispevku zainteresovanych stran, také ako napriklad
riadiacu skupinu, v ktorej by boli ¢lenovia vedeckého vyskumu
a odbornici zo zainteresovanych stran.

Druha linia: politické hladisko a revizia
Komisia:

J Zabezpeci pravidelne najnovsie informdcie pre Europsky parlament
a Radu o progrese tak, ako o to poziadali

o Zorganizuje pravidelne podujatia na vysokej urovni, ktorych
sucastou budu EP a ¢lenské Staty

. Ustanovi pracovni skupinu odbornikov z ¢lenskych Statov, aby
zarucila, Ze budu informovani o progrese a budii mat’ prilezitost’ na
spatni vizbu

Navyse, tieto dve linie by sa mohli pravidelne zlucovat’, aby vytvorili
diskusné forum, ktoré by umoznilo diskusiu v SirSom kontexte.

3.1.3 Mozna Struktura a obsah CFR

Vyskum pripravujuci CFR bude mat’ za ciel’ identifikovat najlepSie
rieSenia, beruc do Givahy vnltroStatne zmluvné pravo (judikaturu, ako aj
zauzivané postupy), acquis ES a relevantné medzinarodné nastroje,
obzvlast Dohovor OSN o zmluvach pre medzinadrodny obchod s tovarom
z roku 1980. Iné existujuce materidly budu tiez relevantné a budu sa brat’
do uvahy a zdroven sa bude zarucovat, ze CFR vyhovuje $pecifickym
poziadavkam EU.

Predpokladana Struktura pre CFR (priklad moznej Struktiry sa nachadza
v prilohe I) je takd, Ze najprv sa stanovia spolo¢né zakladné zasady
zmluvného prava, vratane pokynov, kedy mozno ziadat’ o vynimky
z tychto zakladnych zasad. Po druhé sa tieto zdkladné zasady podporia
definiciami kl'ucovych pojmov. Po tretie sa tieto zasady a definicie
doplnia modelovymi pravidlami, ktoré budu tvorit’ prevazni vicsinu
CFR. Mohlo by sa pocitat’ s rozdielom medzi modelovymi pravidlami
platnymi na zmluvy uzatvorené medzi podnikatel'skymi subjektami alebo
sukromnymi osobami a modelovymi pravidlami platnymi na zmluvy
medzi podnikatel'skym subjektom a spotrebitel'om.

Niektori respondenti identifikovali oblasti, ktoré by podl’a nich mali byt

zahrnuté do CFR. Mnoh¢ z tychto stvisia so vSeobecnymi koncepciami,
ktoré nie su Specifické pre konkrétne typy zmlav alebo zmluvné strany.
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Zékladnym kritériom na urcenie, ktoré oblasti je potrebné pokryt, by
mala byt’ uZito¢nost’ v zmysle zvysenej koherentnosti acquis.

St vsak dva druhy zmlav, ktoré boli Specidlne spomenuté ato
spotrebitel'ské a poistné zmluvy. Komisia ocakava, ze pri pripravach
CFR sa bude venovat’ $pecialna pozornost’ tymto dvom oblastiam. DalSie
oblasti, ktoré boli konkrétne spomenuté, ktoré by CFR mohlo pokryt’ boli
kiipne zmluvy asluzobné zmluvy a c¢lanky tykajuce sa zachovania
a postupenia vlastnickeho prava na tovar.

Komisia zobrala tiez do uvahy zacata Studiu, na zaklade Ziadosti EP
a Rady o preskiimanie ¢i vznikli problémy z rozdielov v interakcii medzi
zmluvnym pravom apravom obcCianskopravnych deliktov a medzi
zmluvnym pravom a majetkovym pravom.'” Bertc do tvahy tito §tadiu
Komisia dospela k zaveru, Ze nie su ziadne zjavné problémy vyplyvajtce
zrozdielov  vinterakcii medzi zmluvnym prdvom a prdvom
obCianskopravnych deliktov v réznych c¢lenskych Statoch. Ovela
zavaznejSie problémy vyvstavaji z réznych interakcii medzi zmluvnym
pravom a majetkovym pravom v ¢lenskych Statoch. Priprava CFR bude
musiet’ zvazit’ ako vyriesit’ tieto problémy do tej miery, aby sa zlepsilo
sucasné a buduce acquis.

3.2 Vypracovanie ,,Spolo¢ného referenéného ramca“ Komisiou
3.2.1 Vhodnost pre ciele Akcného planu

Pre Komisiu nie je zavdznd zavereCna sprava vedeckych pracovnikov
a Komisia ju doplni a zmeni tam, kde je to nutné, aby dosiahla ciele
Ak¢ného planu.

3.2.2 Test realizovatelnosti

Pri hodnoteni zévereCnej spravy vedeckych pracovnikov Komisia
zabezpe€i, aby navrh CFR bol podrobeny testu realizovatelnosti na
zaklade konkrétnych prikladov pre predpokladané pouZivanie CFR.

Po prvé toto bude znamenat kontrolu, ze nadvrh CFR je vhodny na
pouzivanie pri zlepSovani acquis a pripravovani pravnych predpisov.
Toto by mohlo znamenat’ pouzitie navrhu CFR ako navrhu na upravu uz
existujlcej smernice.

Toto by sa mohlo vykonat, napriklad v ramci planov Komisie revidovat’
acquis  spotrebitel'ského prava avramci akychkol'vek opatreni
vyplyvajucich  zrevidovania  smernice  2000/35/ES o  boji
proti oneskorenym platbam pri obchodnych transakciach.'®

Takto ziskané skuisenosti budu zapracované pred zavereCnym prijatim
CFR Komisiou.

Pozri poznamku pod ¢iarou 1.
U. v. ES L 200, 8.8.2000, s. 35.
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Po druhé, navrh CFR by mohol byt na sktSku pouzity aj inymi
inStitGciami. V tejto faze by sa mohlo obratit na clenské Staty, aby
preskimali transpoziciu vzorky uZz existujucich pravnych predpisov
azvazili do akej miery by k tomu tento navrh prispel. Bolo by tiez
potrebné otestovat’ vhodnost’ navrhu CFR na pouzitie pri opatreniach II a
III, opdt’ za pomoci konkrétnych prikladov. Rovnako sa budil hl'adat
sposoby ako skontrolovat’ vhodnost’ navrhu CFR ako néstroja pre
medzindrodnu arbitraz alebo v zmluvnych vztahoch samotnej Komisie.

3.2.3 Konzultacie o CFR Komisie

Vysledkom tohto rozpracovania bude CFR Komisie, ktory bude
predlozeny na zavere¢né konzultacie. EP, Rada a ¢lenské Staty budu
poziadané, aby preskiimali zavere¢nu spravu vedeckych pracovnikov
a hodnotenie Komisie. Mdze sa vytvorit’ aj interinstitucionalna pracovna
skupina, ktord by mohla diskutovat’ o pouziti CFR pocas legislativneho
procesu. Prostrednictvom tej istej skupiny sa moze pokracovat
v konzultaciach vnutrostatnych odbornikov ¢lenskych Statov, ktori buda
sledovat’ pripravné prace.

Dalsim krokom bude otvorena diskusia vo forme Bielej knihy, ¢im by sa
umoznilo prispiet’ zainteresovanym stranam. Za tym ucelom bude CFR
Komisie prelozeny do vietkych oficialnych jazykov EU. Zainteresované
strany buda mat’ aspon Sest’ mesiacov na pripomienky k navrhu Komisie.
Diskusia umozni podrobné zvazenie obsahu CFR a poskytne moznost
poukazat’ na rozdiely medzi jazykovymi verziami, aby sa zarucilo, ze
zaverené verzie su plne kompatibilné a jasne zrozumitelné vo vSetkych
jazykoch.

3.2.4 Prijatie CFR Komisiou

Prijatie CFR Komisiou sa predpoklada na rok 2009. CFR bude vSeobecne
uverejneny, vratane v Uradnom vestniku Eurdpskej unie a revidovany tak
ako bude potrebné. Mechanizmy na aktualizaciu CFR budu stanovené.
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ANNEX 1
Possible structure of the CFR

The main goal of the CFR is to serve as a tool box for the Commission when preparing
proposals, both for reviewing the existing acquis and for new instruments. To that aim, the
CFR could be divided into three parts: fundamental principles of contract law; definitions of
the main relevant abstract legal terms and model rules of contract law.

CHAPTER I - Principles

The first part of the CFR could provide some common fundamental principles of European
contract law and exceptions for some of these principles, applicable in limited circumstances,
in particular where a contract is concluded with a weaker party.

Example: Principle of contractual freedom; exception: application of mandatory rules;
Principle of the binding force of contract; exception: e.g. right of withdrawal; principle of
good faith

CHAPTER II — Definitions

The second part of the CFR could provide some definitions of abstract legal terms of
European contract law in particular where relevant for the EC acquis.

Examples: definition of contract, damages. Concerning the definition of a contract, the
definition could for example also explain when a contract should be considered as concluded.

CHAPTER III — Model rules

SECTION I - Contract

1. Conclusion of a contract: i.e. notion of offer, acceptance, counteroffer, revocation of
an offer, time of conclusion of a contract.

2. Form of a contract: i.e. written contract, oral contract, electronic contract and
electronic signature.

3. Authority of agents: direct and indirect representation.

4. Validity: i.e. initial impossibility, incorrect information, fraud, threats.

5. Interpretation: i.e. general rules of interpretation, reference to all relevant
circumstances.

6. Contents and effects: i.e. statements giving rise to contractual obligation, implied

terms, quality of performance, obligation to deliver the goods / provide the services,
conformity of the performance with the contract.
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SECTION II — Pre-contractual obligations

1. Nature of pre-contractual obligations (mandatory or not)
2. Pre-contractual information obligations:
a.  General/Form: i.e. written information, by any clear and comprehensible way.
b.  Information to be given before the conclusion of the contract: i.e. information
regarding the main characteristics of goods or services, price and additional
costs, regarding the rights of the consumer, specific information for e-
contracts.
c. Information to be given at the conclusion of the contract: i.e. information
regarding the right to ask for arbitration.
d. Information to be given after the conclusion of the contract: i.e. obligation to

notify any modification of the information.

SECTION III — Performance / Non-Performance:

1. General rules: i.e. place and time of performance, performance by a third party, time
of delivery, place of delivery, costs of performance.

2. Non-performance and remedies in general:
a.  Non-performance : notion of breach of contract
b.  Remedies in general: i.e. remedies available, cumulation of remedies, clause
excluding or restricting remedies.
3. Particular remedies for non-performance: i.e. right to performance, to terminate the

contract (right of rescission), right of cancellation, right for a price reduction, repair,
replacement, right to damages and interest.

SECTION 1V - Plurality of parties

1. Plurality of debtors

2. Plurality of creditors

SECTION V — Assignment of claims

1. General principles: i.e. contractual claims generally assignable, partial assignment,
form of assignment.
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2. Effects of assignment as between Assignor and Assignee: i.e. rights transferred to
assignee, when assignment takes effects.

3. Effects of assignment as between Assignee and Debtor: i.e. effect on debtor’s
obligation, protection of debtor.

SECTION VI — Substitution of new debtor - Transfer of contract
1. Substitution of new debtor: i.e. effects of substitution on defences and securities

2. Transfer of contract

SECTION VII — Prescription

1. Periods of prescription and their commencement
2. Extension of period

3. Renewal of periods

4. Effects of prescription

SECTION VIII - Specific rules for contract of sales

SECTION IX — Specific rules for insurance contracts
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ANNEX 11

Parameters concerning the optional instrument — For further discussion on the

opportuneness of this instrument

This annex presents some parameters concerning an optional instrument which should be
taken into account during the further discussion on its opportuneness.

1.

Concerning the general context of an optional instrument:

The existing legal framework, in particular existing European legislation relating to
contract law and the ongoing work regarding the future Regulation on the law
applicable to contractual obligations should be taken into account within this
reflection process. The results of measure I regarding the improvement of the acquis
as well as those of measure II will have to be considered.

Moreover, an extended impact assessment will have to be carried out regarding this
measure. Such an exercise implies that, among others, the following questions are
considered before any decision on the adoption of an optional instrument:

° What problem(s) are being addressed?
e  What is the overall policy objective, in terms of the desired impacts?
° What would happen under a ‘no change’ scenario?

° What other options are available to meet the objectives? (eg different types of
action, more or less ambitious options)

° How are subsidiarity and proportionality taken into account?
° What are types and the scale of positive and negative impacts associated with
each option — whether economic, social, environmental — and are there

tensions/trade offs between them?

° How can the positive impacts be maximised and negative impacts minimised?
Are any associated measures needed to achieve this?

° Who is affected? Are any specific groups particularly affected?
° Are there impacts outside the EU?

° How will the instrument be implemented and the impact in practice monitored
and evaluated?

° What were the views of stakeholders?
Concerning the binding nature of an optional instrument

In the Action Plan, the Commission presented different possible approaches
concerning the binding nature of an optional instrument. This instrument could either
be a set of rules on contract law which would apply unless its application is excluded
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by the contract of the parties (“opt out) or a purely optional model which would
have to be chosen by the parties through a choice of law clause (“opt in”"). The latter
would give parties the greatest degree of contractual freedom.

Respondents’ positions on this issue were clear, with most favouring an “opt in”
model. The governments which expressed an opinion on this point, supported the
“opt in” model which they consider being of great importance in preserving the
principle of contractual freedom. Businesses also supported such a voluntary scheme
and again stressed the importance of the general principle of contractual freedom.
Further, almost all legal practitioners called for an “opt in” solution. Finally, a
majority of academics seemed also to prefer this solution.

The Commission shares stakeholders’ view of the importance of the principle of
contractual freedom and had already underlined in the Action Plan that the principle
of “contractual freedom should be one of the guiding principles of such a contract
law instrument” and that consequently “ it should be possible for the specific rules of
such a new instrument, once it has been chosen by the contracting parties as the
applicable law to their contract, to be adapted by the parties according to their
needs”. A limit to contractual freedom would only be acceptable in relation to some
mandatory provisions contained in the optional instrument, particularly provisions
aiming to protect consumers (see point 4 below).

In that context, and as suggested by contributors, the Commission considers that
future consultations and debates should follow this direction and should take into
account the coherence of such an optional instrument with the Rome Convention of
1980 on the law applicable to the contractual obligations and the subsequent Green
Paper of January 2003 on the conversion of the Rome Convention into a Community
instrument and its modernisation. This latter point was underlined by all respondents.

Contributors to the Action Plan mentioned different approaches which could be used
as a basis for further reflection on the question of the articulation of an optional
instrument and the successor of the Rome Convention (“Rome I”). The first
suggestion, as put forward by some contributors, would be to adopt the optional
instrument as international uniform law. The main example of an instrument adopted
as international uniform law is the Vienna Convention on the International Sale of
Goods (CISG). Within that approach, the optional instrument would contain a
provision relating to its scope'® and Rome I would not then apply to matters
regulated by the optional instrument. Moreover, for all the aspects of contract law not
provided by the optional instrument, the parties would use the national law
applicable according to the provisions of Rome I. The second approach presented by
respondents to ensure such coherence would be through Article 20 of the Rome
Convention®™. In this case, the optional instrument would again contain a clause
relating to its scope and Rome I would not then apply to matters regulated by the
optional instrument. An adaptation of Article 20 could be envisaged. Finally, the

20

The scope clause could provide that the optional instrument is applicable to contracts where at least one
of the parties is established in a Member State.

Article 20 of the Rome Convention: “This Convention shall not affect the application of provisions
which, in relation to particular matters, lay down choice of law rules relating to contractual obligations
and which are or will be contained in acts of the institutions of the European Communities or in
national laws harmonized in implementation of such acts”.
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third possibility suggested by stakeholders would be to adopt the optional instrument
as a Community instrument, which would not benefit from any priority over Rome I
and that the parties could choose as applicable law to their contract on the base of
Article 3*! of the Rome Convention. In this case, the optional instrument would not
contain any scope clause but only provisions of substantive law. As suggested by
stakeholders, Article 3, paragraph 1 could be interpreted in a way to leave the
possibility for the parties to choose the optional instrument as applicable law to their
contract. The possibility of such interpretation could be clarified in Rome 1.

It is clear from the approaches suggested by respondents that the works undertaken
on the conversion of the Rome Convention into a Community instrument and its
modernisation and those on European Contract Law need to be coherent. Even if it is
too premature to take any decision on the opportuneness and adoption of the optional
instrument, it is important to ensure that the future Community instrument “Rome I”
takes into account the possibility of a coherent articulation of its provisions with a
possible future optional instrument.

Concerning the legal form of an optional instrument

In the Action Plan, the Commission suggested that an optional instrument could take
the legal form of a regulation or a recommendation which would exist in parallel
with, rather than instead of, national contract laws.

As we have seen above, a great majority of respondents expressed its preference for
an “opt in” instrument. If this approach is followed, there is significant support for a
regulation. However, among the academics’ contributions, some are in favour of a
non-binding instrument, for example a recommendation.

For an “opt-out” instrument a regulation would be more appropriate as, unlike a
recommendation, it is directly applicable. For an “opt-in” instrument, the choice of
its legal form will depend on the approach chosen for the articulation of this
instrument with the successor of the Rome Convention (see point 1 above). In this
context, in the light of the three approaches suggested by stakeholders, the form of a
Regulation may seem more appropriate.

Concerning the content of an optional instrument

In its Action Plan, the Commission made clear that in reflecting on the content of a
non-sector-specific instrument, the future CFR should be taken into account. The
content of this CFR would be likely to serve as a basis for the discussions on the
optional instrument. On that point, most of the stakeholders agreed with the
Commission view even if the question of whether the new instrument should cover
the whole scope of the CFR or only parts of it was left open.

The question of whether this optional instrument should contain only some general
contract law components or also components for specific contracts which are of a

21

Article 3.1 of the Rome Convention: “A contract shall be governed by the law chosen by the parties.
The choice must be expressed or demonstrated with reasonable certainty by the terms of the contract or
the circumstances of the case. By their choice the parties can select the law applicable to the whole or a
part only of the contract.
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great economic importance in the internal market, i.e. contract of sale or services,
was also left open in the Action Plan. Many stakeholders agreed on the fact that an
optional instrument should contain some provisions of general contract law as well
as provisions relating to specific contracts which have significant importance for
cross-border transactions. Concerning provisions of general contract law,
stakeholders suggested that the optional instrument could contain, for instance,
provisions relating to the conclusion, validity and interpretation of contracts as well
as performance, non-performance and remedies. Concerning specific contracts,
several suggestions were made: the optional instrument should contain rules relating
to contract of sale, exchange, donation, lease, cross-border financial transactions and
contracts of insurance. Some stakeholders also expressed the view that the optional
instrument should cover areas of law linked to contract law, i.e. security law, unjust
enrichment as well as rules on credit securities on movable goods.

Thus, according to these contributions, an optional instrument could have different
components, i.e. parts relating to general contract law and/or certain specific
contracts. However, the exact content of an optional instrument and which sectors
should receive special attention will need to be further discussed. An optional
instrument should only contain those areas of contract law, whether general or
specific to certain contracts, which clearly contribute to addressing identified
problems, such as barriers to the smooth functioning of the internal market.

Concerning the scope of an optional instrument

Concerning the scope of an optional instrument, two main issues can be identified
which would need to be addressed through further reflection.

Firstly, in the Action Plan, the Commission raised the question of whether an
optional instrument should cover solely business-to-business transactions or also
business-to-consumer contracts. In the latter case, the new instrument would contain
mandatory provisions concerning consumer protection. The Commission underlined
the importance of the principle of contractual freedom that allows parties, once they
have decided to apply the optional instrument to their contract, to adapt this
instrument according to their needs. However, it also noted that this freedom could
be restricted by the mandatory character of some limited provisions of the new
instrument, e.g. those relating to consumer protection.

In answering this question, it is important to remember the main goal of the optional
instrument, namely the smoother functioning of the internal market. It is clear that
including business-to-business transactions would facilitate that goal. However,
business-to-consumer transactions are also of great economic importance for the
internal market and, to that extent, their inclusion would be justified. In this case,
consumers would need to be afforded a sufficiently high level of protection to ensure
benefits for the demand-side of the market (consumers) as well as the supply-side
(businesses). In that context, most stakeholders considered that a new instrument
should apply to business-to-consumer transactions as well and so include mandatory
rules to ensure a high level of consumer protection.

Here it should be noted that national mandatory rules, applicable on the basis of
Articles 5 and 7 of the Rome Convention, can increase transaction costs and
constitute obstacles to cross-border contracts. In that context, the introduction in the
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optional instrument of mandatory provisions in the meaning of in Articles 5 and 7 of
the Rome Convention could represent a great advantage: the parties, by choosing the
optional instrument as applicable law to their contract, would know from the moment
of the conclusion of the contract which mandatory rules are applicable to their
contractual relationship. That would provide legal certainty in cross border
transactions and the relevant providers of services and goods could market their
services or products throughout the whole European Union using one single contract.
The optional instrument would then become a very useful tool for the parties.
However, in such a situation, it would need to be certain that, where the parties have
chosen the optional instrument as applicable law, other national mandatory rules
would no longer be applicable. That would depend on the solution chosen for the
articulation of the optional instrument with Rome I (see point 1 above).

Secondly, the introduction of the business-to-business transactions within the scope
of the optional instrument raises another issue. It concerns the articulation of the
optional instrument and the Vienna Convention on the International Sale of Goods
(CISG). In its Action Plan, the Commission asked for some comments on the scope
of the optional instrument in relation to the CISG. Many stakeholders presented their
view on this issue. All of them agreed on the necessity to ensure coherence between
an optional instrument and the CISG. However, there was less consensus on how to
ensure such coherence: while some considered that the optional instrument should
only provide for complementary rules to the CISG, others proposed that the CISG
should become part of the optional instrument.

The question of the relationship between the optional instrument and the CISG
would depend, on the one hand, on the scope of the optional instrument™, and, on the
other hand, on the binding nature of this new instrument, i.e. “opt in” or “opt out”.
As noted in point 1, the majority of respondents favoured an “opt in” instrument. In a
scenario where the optional instrument was an “opt in” instrument applicable to
business-to-business international sales of goods, by choosing the optional
instrument as applicable law to their contract, the parties would have tacitly excluded
the application of the CISG on the base of Article 6 of the CISG*. However, in the
alternative scenario of an “opt out” instrument applicable to business-to-business
international sales of goods, the problem of determining the appropriate application
of the two instruments could be more difficult to solve. That would be an argument
in favour of an “opt in” instrument, an approach preferred so far by stakeholders.

Concerning the legal base of an optional instrument

In its Action Plan, the Commission launched the reflection on the legal base of a new
instrument and welcomed comments from stakeholders. However, very few
contributors expressed their view on that issue. While one Member State proposed
Article 308 of the TEC for an “opt in” instrument and Article 95 TEC for an “opt
out” scheme, a group of academic lawyers preferred Article 65 TEC.

22
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If the optional instrument is not applicable to international sales of goods, there is no problem of
competition between this optional instrument and the CISG.

Article 6 of the CISG: “The parties may exclude the application of this Convention or, subject to
article 12, derogate from or vary the effect of any of its provisions.”
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The question of the legal base is closely linked with the questions of the legal form
of the optional instrument (see point 2 above), of its content (see point 3 above) and
its scope (see point 4 above). More reflections on the important issue of the legal
base will be necessary within a larger debate on the parameters of an optional
instrument.
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