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II

(Comunicdri)

COMUNICARI PROVENIND DE LA INSTITUTIILE, ORGANELE SI
ORGANISMELE UNIUNII EUROPENE

COMISIA EUROPEANA

Autorizarea ajutoarelor de stat in conformitate cu articolele 107 si 108 din TFUE

Cazuri in care Comisia nu ridicd obiectii
(Text cu relevantd pentru SEE)

(2014/C 69/01)

Data adoptdrii deciziei

6.11.2013

Numdrul de referintd al ajutorului

SA.34453 (13/N)

Stat membru

Tarile de Jos

Regiune

ZUIDWEST-DRENTHE

Titlu (sifsau numele beneficiarului)

Subsidie en een achtergestelde lening ten behoeve van de investering in
de duurzame verwarming van een woonwijk in Meppel (NL).

Temei legal

gemeente Meppel

beschikking gesteld.

— Subsidie: middelen afkomstig van de provincie Drenthe: besluit in
het kader van Klimaatcontract gemeente Meppel en provincie
Drenthe. De gemeente Meppel verleent deze subsidie aan LDEB
op grond van de Algemene Subsidieverordening van de

— Achtergestelde lening (middelen van de provincie Drenthe die
worden beheerd door de Stichting Drentse Energie Organisatie)
wordt door middel van een overeenkomst met LDEB ter

Tipul masurii

ajutor ad hoc

MeppelEnergie B.V.
(50/50 joint venture van
Rendo LDEB Holding
B.V. en gemeente
Meppel). In de notifica-
tietekst wordt ook soms
de  werknaam  LDEB
gchanteerd.

Obiectiv

Protectia mediului , Economisirea energiei

Forma de ajutor

Credit preferential, Subventie directd

Buget

Buget global: EUR 0,71 (in milioane)

Valoare

4,26 %

Duratd (perioada)

pana la 31.12.2016
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Sectoare economice

Distributia combustibililor gazosi, prin conducte, Furnizarea de abur si
aer conditionat, Productia de energie electrici

Numele si adresa autorititii de acordare a
ajutorului

provincie Drenthe

Westerbrink 1, 9405 BJ Assen
gemeente Meppel

Grote Oever 26, 7941 B] Meppel

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

20.11.2013

Numadrul de referintd al ajutorului

SA.34719 (13/N)

Stat membru

Tarile de Jos

Regiune

GROOT-AMSTERDAM —

Titlu (si/fsau numele beneficiarului)

Elektrisch vervoer Amsterdam

Temei legal

Subsidieverordening met betrekking tot de aanschaf van elektrische
auto’s door veelrijders van 16 januari 2012; Bijzondere subsidieveror-
dening voor de realisatie van oplaadpunten buiten de openbare ruimte
voor elektrische voertuigen van 1 oktober 2011

Tipul mdsurii

Schema —

Obiectiv

Protectia mediului

Forma de ajutor

Subventie directd

Buget

Buget global: EUR 9,1 (in milioane)

Valoare

70 %

Durati (perioadd)

pana la 31.12.2015

Sectoare economice

Transporturi urbane, suburbane si metropolitane de cilatori, Alte trans-
porturi terestre de cilitori n.c.a., Transporturi cu taxiuri, Transporturi
rutiere de marfuri, Servicii de mutare, Activititi de servicii anexe pentru
transporturi terestre, Alte activitdti postale si de curier

Numele si adresa autorititii de acordare a
ajutorului

Gemeente Amsterdam
Amstel 1, 1011 PN, Amsterdam

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojadefisef/index.cfm
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Data adoptdrii deciziei

3.6.2013

Numdrul de referintd al ajutorului

SA.34738 (13)N)

Stat membru

Estonia

Regiune

Titlu (si/sau numele beneficiarului)

Keskkonnaprogrammist saastunud alade puhastamiseks antava abi
tingimused

Temei legal

1) Keskkonnatasude seadus;

2) Keskkonnaministri 17. veebruari 2006. a médrus nr 13 (,Keskkon-
nakaitse valdkondade rahastamiseks esitatud projektitaotluste
hindamise tingimused ja kord, taotluste hindamise kriteeriumid,
otsuse tegemise kord, lepingu tiitmise ile kontrolli teostamise
kord ning aruandluse kord”);

3) Keskkonnaprogrammi finantseerimise kord;

4) Keskkonnaprogrammist saastunud alade puhastamiseks antava abi
tingimused

Tipul masurii

Schemd —

Obiectiv

Protectia mediului

Forma de ajutor

Subventie directd

Buget Buget global: EUR 25 (in milioane)
Buget anual: EUR 4,17 (in milioane)
Valoare 100 %

Duratd (perioad)

pana la 31.12.2018

Sectoare economice

Toate sectoarele economice care pot beneficia de ajutor

Numele si adresa autorititii de acordare a

ajutorului

Sihtasutus Keskkonnainvesteeringute Keskus (KIK)
Narva mnt 7A Tallinn 10117 Estonia

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

16.10.2013

Numdrul de referintd al ajutorului

SA.35073 (13/NN)

Stat membru

Belgia

Regiune

Titlu (sifsau numele beneficiarului)

Aanvraag tot verlenging van de steunmaatregel nr. N 334/2005
betreffende de verlaging van het accijnstarief voor biobrandstoffen |
Demande de prolongation du régime d’aides N° 334/2005 relatif & la
réduction d'accises pour les biocarburants
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Temei legal Loi du 10 juin 2006 concernant les biocarburants, article 419 de la loi-
programme du 27 décembre 2004 et arrété d’exécution, ainsi que lois
et arrétés modifiant lesdites dispositions | Wet van 10 juni 2006
betreffende de biobrandstoffen, artikel 419 van de programmawet
van 27 december 2004 en de uitvoerende koninklijke besluiten
alsmede de wetten en besluiten die deze bepalingen hebben gewijzigd

Tipul mdsurii Schema Biochim, Biowanze,
Tereos Syral Belgium,
Oleon Biodiesel, Bioro,
Proviron Fine Chemicals,
Alco Bio Fuel

Obiectiv Protectia mediului
Forma de ajutor Reducerea nivelului de impozitare
Buget Buget global: EUR 120 (in milioane)

Buget anual: EUR 120 (in milioane)

Valoare 100 %
Duratd (perioada) 1.10.2013-30.9.2014
Sectoare economice PRODUCEREA DE BIOCARBURANTI

Numele si adresa autorititii de acordare a | Ministre des Finances et du Développement durable | Minister van
ajutorului Financién en Duurzame Ontwikkeling

12 Rue de la Loi/Wetstraat 12

1000 Bruxelles/Brussel

Alte informatii —

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile
confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei 4.12.2013

Numadrul de referintd al ajutorului SA.35753 (13/N)

Stat membru Marea Britanie

Regiune SURREY —
Titlu (sifsau numele beneficiarului) Surrey Satellite Technology Limited

Temei legal Science and Technology Act 1965 (Section 5)

Grant Offer Letter — See Annex F Para 4(a)

Tipul mdsurii Ajutor individual Surrey Satellite
Technology Limited

Obiectiv Cercetare si dezvoltare
Forma de ajutor Subventie directd
Buget Buget global: GBP 21 (in milioane)

Valoare 37 %
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Duratd (perioadi)

Sectoare economice

Fabricarea de aeronave si nave spatiale

Numele si adresa autorititii de acordare a
ajutorului

UK Space Agency
Polaris House, North Star Avenue, Swindon, Wiltshire, SN2 1SZ, Uk

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

28.5.2013

Numdrul de referintd al ajutorului

SA.35764 (12/N)

Stat membru

Finlanda

Regiune

POHJOIS-POHJANMAA —

Titlu (sifsau numele beneficiarului)

Northern Start-up Fund

Temei legal

— Laki  valtionavustuksesta  yritystoiminnan  kehittdmiseksi
(1336/2006)

— Valtioneuvoston asetus valtionavustuksesta yritystoiminnan kehit-
tamiseksi (675/2007)

Tipul masurii

Schema _

Obiectiv

Capital de risc

Forma de ajutor

Furnizarea de capital de risc

Buget

Buget global: EUR 18 (in milioane)

Valoare

70 %

Duratd (perioada)

1.6.2013-1.6.2023

Sectoare economice

Toate sectoarele economice care pot beneficia de ajutor

Numele si adresa autoritdtii de acordare a
ajutorului

City of Oulu

PL 27, 90015 Oulun kaupunki

Centre for Economic Development, Transport and the Environment for
North Ostrobothnia (ELY-Centre for North Ostrobothnia)

PL 86, 90101 Oulu, Finland

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm
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Data adoptarii deciziei

9.12.2013

Numdrul de referingd al ajutorului

SA.35766 (13/N)

Stat membru

Marea Britanie

Regiune

Titlu (si/fsau numele beneficiarului)

The Renewable Heat Incentive

Temei legal

Section 100 of the Energy Act 2008. The Renewable Heat Incentive

Regulations 2011.

Tipul masurii

Schemd

Obiectiv

Protectia mediului

Forma de ajutor

Subventie directd

Buget

Buget global: GBP 3 960 (in milioane)

Valoare

0%

Duratd (perioada)

Sectoare economice

Toate sectoarele economice care pot beneficia de ajutor

Numele si adresa autorititii de acordare a
ajutorului

Department of Energy and Climate Change
3, Whitehall Place, London, SW1A 2AW

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

22.1.2014

Numadrul de referintd al ajutorului

SA.36428 (13/N)

Stat membru

Marea Britanie

Regiune

Titlu (si/fsau numele beneficiarului)

Enterprise Capital Funds

Temei legal

Section 8 of the Industrial Development Assistance Act 1982, under

Part III

Tipul mdsurii

Schema

Obiectiv

Capital de risc, IMM-uri

Forma de ajutor

Furnizarea de capital de risc

Buget Buget global: GBP 300 (in milioane)
Buget anual: GBP 75 (in milioane)
Valoare 0%

Durati (perioadd)

1.1.2014-1.1.2024
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Sectoare economice

Toate sectoarele economice care pot beneficia de ajutor

Numele si adresa autorititii de acordare a
ajutorului

Capital for Enterprise
Foundry House, 3 Millsands, Sheffield S3 8NH, UK

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

4.12.2013

Numdrul de referintd al ajutorului

SA.36560 (13/N)

Stat membru

Finlanda

Regiune

PIRKANMAA —

Titlu (sifsau numele beneficiarului)

Tampere-Pirkkalan lentoaseman terminaalin 2 lentoasemainfrastruk-
tuurin rahoittaminen

Finansiering av flygplatsinfrastruktur vid Tammerfors-Birkala flygplats
T2

Temei legal

Laki valtionavustuslaki 688/2001

Lag om statsunderstodslagen 688/2001
Valtion talousarviossa 1186/2010
Statsbudgeten 1186/2010

Tipul masurii

FINAVIA - P.O. Box 50,
01531 Vantaa, Suomi

Ajutor individual

Obiectiv

Dezvoltare regionald

Forma de ajutor

Subventie directd

Buget

Buget global: EUR 2,2 (in milioane)

Valoare

64 %

Duratd (perioadd)

Sectoare economice

Transporturi aeriene de pasageri, Transporturi aeriene de marfd

Numele si adresa autorititii de acordare a
ajutorului

Tempereen kaupunki

Tampere Stad

P.O. Box 487, 33101 Tampere, Suomi
Liikenne- ja viestintiministerio
Kommunikationsministeriet

PO Box 31, FI-00023 Hallitus, Suomi

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm
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Data adoptdrii deciziei

2.7.2013

Numdrul de referinta al ajutorului

SA.36561 (13/N)

Stat membru

Finlanda

Regiune

POHJANMAA —

Titlu (sifsau numele beneficiarului)

Vaasan lentoaseman lentoasemainfrastruktuurin rahoittaminen
Finansiering av flygplatsinfrastruktur vid Vasa flygplats

Temei legal

Paitos kaupungin hallituksen 11. kesikuuta 2012.
Beslutet av stadens styrelse den 11 juni 2012.
Piitos kaupunginvaltuuston 18. kesikuuta 2012.

Beslutet i kommunfullmaktige den 18 juni 2012.

Tipul masurii

FINAVIA - P.O.Box 50,
01531 Vantaa, Suomi

Ajutor individual

Obiectiv

Dezvoltare regionald

Forma de ajutor

Subventie directd

Buget

Buget global: EUR 0,33 (in milioane)

Valoare

30 %

Duratd (perioada)

Sectoare economice

Transporturi aeriene de pasageri, Transporturi aeriene de marfd

Numele si adresa autoritdtii de acordare a

ajutorului

Vaasan kaupunki
Vasa stad
P.O.B 3, 65101 Vaasa, Suomi

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptarii deciziei

22.1.2014

Numadrul de referintd al ajutorului

SA.36593 (13)N)

Stat membru

Italia

Regiune

FRIULI-VENEZIA GIULIA —

Titlu (sifsau numele beneficiarului)

Regolamento recante criteri e modalita per la concessione di indennizzi
a favore delle imprese ittiche che hanno subito danni dalle avversita
atmosferiche e meteomarine di carattere eccezionale verificatesi dal
30.1.2012 al 20.2.2012 in attuazione dell’art. 1, comma 3 bis,
comma 3 ter e comma 9, della Ir 22/2002 (Istituzione del fondo
regionale per la gestione delle emergenze in agricoltura).
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Temei legal

Legge regionale 13 agosto 2002, n. 22 (istituzione del fondo regionale
per la gestione delle emergenze in agricoltura).

Delibera di Giunta regionale n. 476 del 21 marzo 2013 (approvazione
preliminare del regolamento recante criteri e modalita per la
concessione di indennizzi a favore delle imprese ittiche che hanno
subito danni dalle avversita atmosferiche e meteomarine di carattere
eccezionale verificatesi dal 30.1.2012 al 20.2.2012).

Tipul masurii

Schemd —

Obiectiv

Conditii meteorologice nefavorabile

Forma de ajutor

Subventie directd

Buget

Buget global: EUR 0,25 (in milioane)

Valoare

50 %

Duratd (perioad)

pana la 31.12.2014

Sectoare economice

Pescuitul si acvacultura

Numele si adresa autorititii de acordare a
ajutorului

Direzione centrale risorse rurali, agroalimentari e forestali
via Sabbadini, 31 — 33100 UDINE (1)

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.curopa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

18.12.2013

Numdrul de referintd al ajutorului

SA.36621 (13)N)

Stat membru

Italia

Regiune

Articolul 107 alineatul
(3) litera (a)

SICILIA

Titlu (sifsau numele beneficiarului)

Port of Capo D’Orlando

Temei legal

Decisione n. C(2007) 4249 del 7 settembre 2007
Decisione n. C (2012) 8405 del 15 novembre 2012
Decreto del 19 dicembre 2006 n.1947/S5/TUR

Tipul masurii

Societa Porto Turistico di
Capo D'Orlando SpA

ajutor ad hoc

Obiectiv

Dezvoltare sectoriald, Dezvoltare regionald

Forma de ajutor

Subventie directd

Buget

Buget global: EUR 20,02 (in milioane)

Valoare

Duratd (perioada)

1.6.2013-1.6.2015

Sectoare economice

Transporturi maritime §i costiere de pasageri
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Numele si adresa autorititii de acordare a
ajutorului

Regione Sicilia, Assessorato regionale infrastrutture e mobilita, Dipar-
timento Infrastrutture mobilita e trasporti
Via Leonardo da Vinci, 161 — 90141 — Palermo

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

22.1.2014

Numdrul de referintd al ajutorului

SA.36855 (13/N)

Stat membru

Italia

Regiune

SASSARI —

Titlu (si/fsau numele beneficiarului)

Declaratoria della eccezionalita della moria causata da una virosi da
OsHV — 1 pvar che ha interessato l'allevamento di ostriche della
specie Crassostrea gigas dello Stagno di San Teodoro a partire dal
mese di maggio 2012.

Temei legal

Legge regionale 3/2006; Decreto dellAssessore dell’Agricoltura e
riforma agro-pastorale 85/2011 «Criteri e modalita per lattuazione e
la gestione del Fondo di Solidarieta Regionale della Pesca (art. 11, Legge
Regionale 14 aprile 2006, n. 3, escluso comma 4)». DECRETO N.
736/DecA[39 DEL 28.5.2013

Tipul masurii

Ajutor individual Compagnia Ostricola
Mediterranea scarl

Obiectiv

Compensarea daunelor produse de catastrofe naturale, Catastrofe
naturale sau imprejurdri exceptionale

Forma de ajutor

Subventie directd

Buget Buget global: EUR 0,2434 (in milioane)
Valoare 100 %

Duratd (perioada) —

Sectoare economice Acvacultura

Numele si adresa autorititii de acordare a
ajutorului

Regione Autonoma della Sardegna — Ass.to dell'Agricoltura e riforma
agro-pastorale — Servizio pesca e acquacoltura
via Pessagno 4 09126 Cagliari

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm
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Data adoptdrii deciziei

6.1.2014

Numdrul de referintd al ajutorului

SA.36875 (13)N)

Stat membru

Suedia

Regiune

Titlu (si/sau numele beneficiarului)

Automatiskt forhandsstod for filmproduktion

Temei legal

2013 &rs filmavtal. EU-kommissionens beslut frén den 18.12.2012 —
SA.35578 (2012/N) The Swedish scheme for the funding of film
productionand film related activities

Tipul masurii

Schemd —

Obiectiv

Culturd, Conservarea patrimoniului

Forma de ajutor

Subventie directd

Buget

Buget global: SEK 36 (in milioane)

Valoare

30 %

Duratd (perioad)

pana la 31.12.2015

Sectoare economice

ACTIVITATI DE SPECTACOLE, CULTURALE SI RECREATIVE

Numele si adresa autorititii de acordare a

ajutorului

Filminstitutet
Box 271 26, 10252 Stockholm, Sweden

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

14.10.2013

Numdrul de referintd al ajutorului

SA.36879 (13/N)

Stat membru

Ungaria

Regiune

—_ Mixte

Titlu (sifsau numele beneficiarului)

Magyarorszdg 2007-2013-as idészakra vonatkozé regiondlis tdmo-
gatdsi térképének meghosszabbitdsa 2014. jinius 30-ig

Temei legal

Az eurdpai unids versenyjogi értelemben vett dllami tdémogatdsokkal
kapcsolatos eljdrdsrol és a regiondlis tdmogatdsi térképrél szold
37/2011. (Il. 22) Korm. rendelet 25.§

Tipul masurii

Schemi —

Obiectiv

Dezvoltare regionald

Forma de ajutor

Altele — Notificarea se referd la prelungirea valabilitatii hartii existente a
ajutoarelor regionale. Toate formele de ajutor sunt permise



http://ec.europa.eu/competition/elojade/isef/index.cfm

C 69/12

Jurnalul Oficial al Uniunii Europene

7.3.2014

Buget

Valoare

Duratd (perioada)

1.1.2014-30.6.2014

Sectoare economice

Toate sectoarele economice care pot beneficia de ajutor

Numele si adresa autoritdtii de acordare a
ajutorului

Alte informatii

Textul deciziei in limba (limbile) originald

confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm

(originale), din care au fost inliturate toate informatiile

Data adoptdrii deciziei

18.12.2013

Numadrul de referintd al ajutorului

SA.36975 (13/N)

Stat membru

Germania

Regiune

Titlu (si/fsau numele beneficiarului)

Forderrichtlinie Nationaler Radverkehrsplan — NRVP

Temei legal

§§ 23, 44 Bundeshaushaltsordnung,

Entwurf der Forderrichtlinie

Tipul mdsurii

Schema

Obiectiv

Altele

Forma de ajutor

Subventie directd

Buget Buget global: EUR 9 (in milioane)
Buget anual: EUR 3 (in milioane)
Valoare 80 %

Duratd (perioada)

pana la 31.12.2016

Sectoare economice

Alte transporturi terestre de cildtori n.c.a.

Numele si adresa autorititii de acordare a
ajutorului

BMVBS
Invalidenstrafle 44, D-10115 Berlin

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm
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Data adoptdrii deciziei

27.11.2013

Numdrul de referintd al ajutorului

SA.37029 (13)N)

Stat membru

Franta

Regiune

Titlu (sifsau numele beneficiarului)

Aide a la liquidation ordonnée du Crédit Immobilier de France

Temei legal

Article 108 de la loi n. 2012-1509 du 29 décembre 2012 de finances
pour 2013

Tipul masurii

ajutor ad hoc Groupe Crédit immo-
bilier de France

Obiectiv

Remediu pentru o perturbare gravi in cadrul economiei

Forma de ajutor

garantare

Buget

Buget global: EUR 28 000 (in milioane)

Valoare

100 %

Duratd (perioadd)

29.11.2013-31.12.2035

Sectoare economice

INTERMEDIERI FINANCIARE $I ASIGURARI

Numele si adresa autorititii de acordare a
ajutorului

Ministére de 'Economie et des Finances
139 rue de Bercy

75572 Paris

Cedex 12

France

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

20.11.2013

Numdrul de referinti al ajutorului

SA.37109 (13/N)

Stat membru

Belgia

Regiune

— Articolul 107 alineatul
(3) litera (c)

Titlu (sifsau numele beneficiarului)

Realisatie van multifunctionele voetbalstadions met een maatschap-
pelijke return

Temei legal

Beslissing van de Vlaamse Regering op 19 juli 2013 voor een Projec-
toproep voor de realisatie van multifunctionele voetbalstadions met een
maatschappelijke return

Tipul masurii

Schemi —

Obiectiv

Dezvoltare sectoriald
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Forma de ajutor

Subventie directd

Buget

Buget global: EUR 8 (in milioane)

Valoare

70 %

Duratd (perioada)

1.1.2014-31.12.2019

Sectoare economice

Activitdti sportive

Numele si adresa autorititii de acordare a
ajutorului

Departement Cultuur, Jeugd, Sport en Media
Arenbergstraat 9, 1000 Brussel

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/fisef/index.cfm

Data adoptdrii deciziei

20.11.2013

Numadrul de referintd al ajutorului

SA.37125 (13/NN)

Stat membru

Franta

Regiune

PAYS DE LA LOIRE

Titlu (si/fsau numele beneficiarului)

Opération de financement de la construction de l'aéroport du Grand

Ouest (Notre-Dame des Landes)

Temei legal

Décret du Conseil d’Etat n® 2010-1699 du 29 décembre 2010

Décret n°® 2012-458 du 5 avril 2012

Arrété préfectoral n® 2011175-0002 du 24 juin 2011
Concession de Travaux Publics 2008/S 172-229694

Code des transports

Code de l'aviation civile

Tipul mdsurii

Ajutor individual

Société  Aéroports  du
Grand Ouest (filiale du
groupe Vinci)

Obiectiv

Forma de ajutor

Subventie directd

Buget

Buget global: EUR 150 (in milioane)

Valoare

232 %

Duratd (perioad)

1.5.2011-1.12.2017

Sectoare economice

Transporturi aeriene



http://ec.europa.eu/competition/elojade/isef/index.cfm

7.3.2014

Jurnalul Oficial al Uniunii Europene

C 69/15

Numele si adresa autorititii de acordare a
ajutorului

Direction Générale de I'Aviation Civile — DGAC
50, Rue Henry Farman, F-75015 PARIS

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

15.1.2014

Numidrul de referintd al ajutorului

SA.37367 (13N)

Stat membru

Spania

Regiune

Titlu (si/sau numele beneficiarului)

Seguridad de los atuneros vascos en el Océano Indico

Temei legal

Acuerdo de Consejo de Gobierno por la que se concede a Echebastar
Fleet, Atunsa, Pevasa, Inpesca y Albacora una subvencién directa para
contribuir a garantizar la seguridad de los atuneros congeladores con
base en la Comunidad Auténoma del Pais Vasco

Tipul mdsurii Schemad —
Obiectiv Altele
Forma de ajutor Altele

Buget Buget global: EUR 1,3961 (in milioane)
Buget anual: EUR 1,3961 (in milioane)
Valoare 25%

Duratd (perioada)

pana la 31.12.2013

Sectoare economice

Pescuitul

Numele si adresa autorititii de acordare a
ajutorului

GOBIEBNO VASCO - DEPARTAMENTO DE DESARROLLO
ECONOMICO Y COMPETITIVIDAD
C/ Donostia 1, VITORIA 01010

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

15.1.2014

Numdrul de referintd al ajutorului

SA.37435 (13)N)

Stat membru

Spania
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Regiune

GALICIA _

Titlu (sifsau numele beneficiarului)

Convenio entre la Xunta de Galicia y la Compafifa Europea De Tanidos,
S.L., para la seguridad del atunero-congelador «Albacora Cuatro», con
puerto base en la Comunidad Auténoma de Galicia.

Temei legal

— Real Decreto 803/2011, de 10 de junio, por el que se regula la
concesiéon directa de subvenciones para la contratacion de
seguridad privada a bordo en los buques atuneros congeladores
que actualmente operan en el Oceano Indico.

— Convenio entre la Xunta de Galicia (Consejerfa del Medio Rural y
del Mar) y la Compaiifa Europea De Ttnidos, S.L., para contribuir a
la seguridad del atunero-congelador «Albacora Cuatro», con puerto
base en la Comunidad Auténoma de Galicia

Tipul masurii

Ajutor individual Compaiifa Europea De
Tanidos, S.L.,

Obiectiv

Catastrofe naturale sau imprejurdri exceptionale, (Niciunul/niciuna)

Forma de ajutor

Subventie directd

Buget

Buget global: EUR 0,1 (in milioane)

Valoare

25%

Duratd (perioada)

pana la 31.12.2013

Sectoare economice

Pescuitul si acvacultura

Numele si adresa autoritdtii de acordare a
ajutorului

Consejera de Medio Rural y del Mar
Calle San Caetano S|N, bloque 5, 2 planta. 15781 Santiago De
Compostela (A Coruifia)

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

14.11.2013

Numadrul de referintd al ajutorului

SA.37521 (13/N)

Stat membru

Finlanda

Regiune

SUOMI/FINLAND Mixte

Titlu (si/fsau numele beneficiarului)

Suomen  aluetukikartan 2007-2013  voimassaolon jatkaminen
30. kesikuuta 2014 saakka

Forlangning till och med den 30 juni 2014 av Finlands regionalstod-
skarta for 2007-2013

Temei legal

Luonnos: valtioneuvoston asetus kehitysalueesta ja sen tukialueista
alueiden kehittimislain (602/2002) 38 §n 2 momentin nojalla

Forslag till statsrddsforordning om utvecklingsomradet och dess
stodomrdden, baserat pd paragraf 38 andra stycket i Regionutveckling-
slagen (602/2002)

Tipul mdsurii

Schema —

Obiectiv

Dezvoltare regionald
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Forma de ajutor

Altele — Notificarea se referd la prelungirea valabilitatii hartii existente a
ajutoarelor regionale. Toate formele de ajutor sunt permise.

Buget

Valoare

Duratd (perioad)

1.1.2014-30.6.2014

Sectoare economice

Toate sectoarele economice care pot beneficia de ajutor

Numele si adresa autorititii de acordare a
ajutorului

Tyo- ja elinkeinoministerio

Arbets- och naringsministeriet

PL 32, 00023 VALTIONEUVOSTO

PB 32, 00023 STATSRADET
Elinkeino-, liikenne- ja ympiristokeskus
Nirings-, trafik- och miljécentralen
www.ely-keskus.fifen

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

20.1.2014

Numdrul de referintd al ajutorului

SA.37639 (13/N)

Stat membru

Germania

Regiune

Titlu (sifsau numele beneficiarului)

FuEul-Beihilferegelung fiir Forschungseinrichtungen und KMU —
Deutschland (Hamburg)

Temei legal

— 8§ 23 und 44 der Haushaltsordnung der Freien und Hansestadt
Hamburg und die dazu erlassenen Verwaltungsvorschriften sowie
deren Anlagen.

— Hamburgisches Verwaltungsverfahrensgesetz (HmbVwVI{G);

— Richtlinie zur Forderung von Forschungs- und Entwicklun-
gsvorhaben Hamburger Forschungseinrichtungen, von Prozess-
und Betriebsinnovationen im Dienstleistungssektor, von Innova-
tionsberatungsdiensten und innovationsunterstiitzenden Dienstleis-
tungen sowie von Netzwerken und Clustern.

Tipul masurii

Schema _

Obiectiv

Cercetare si dezvoltare

Forma de ajutor

Subventie directd

Buget

Buget global: EUR 72 (in milioane)

Valoare

80 %

Duratd (perioada)

pana la 31.12.2015

Sectoare economice

Toate sectoarele economice care pot beneficia de ajutor
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Numele si adresa autoritdtii de acordare a
ajutorului

Behorde fiir Wirtschaft, Verkehr und Innovation
Alter Steinweg 4, 20459 Hamburg

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

18.12.2013

Numadrul de referintd al ajutorului

SA.37642 (13)N)

Stat membru

Slovenia

Regiune

Titlu (sifsau numele beneficiarului)

Orderly winding down of Probanka d.d.

Temei legal

Liquidation program of Probanka d.d.

Tipul masurii

Ajutor individual

Probanka d.d.

Obiectiv

Remediu pentru o perturbare gravd in cadrul economiei

Forma de ajutor

Altele — Capital increase and liquidity measures

Buget

Buget global: EUR 561 (in milioane)

Valoare

Duratd (perioada)

Incepand cu data de 18.12.2013

Sectoare economice

INTERMEDIERI FINANCIARE SI ASIGURARI

Numele si adresa autoritdtii de acordare a
ajutorului

Ministry of finance
Zupanciceva 3
SI-1000 Ljubljana
Slovenia

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

18.12.2013

Numadrul de referintd al ajutorului

SA.37643 (13)N)

Stat membru

Slovenia

Regiune

Titlu (sifsau numele beneficiarului)

Orderly winding down of Factor banka d.d.
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Temei legal

Liquidation program of Factor banka d.d.

Tipul mdsurii

Ajutor individual Factor banka d.d.

Obiectiv

Remediu pentru o perturbare gravd in cadrul economiei

Forma de ajutor

Altele — Capital increase and liquidity measures

Buget

Buget global: EUR 685 (in milioane)

Valoare

Duratd (perioad)

incepand cu data de 18.12.2013

Sectoare economice

INTERMEDIERI FINANCIARE $I ASIGURARI

Numele si adresa autoritdtii de acordare a
ajutorului

Ministry of finance
Zupanciceva 3
SI-1000 Ljubljana
Slovenia

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

9.1.2014

Numdrul de referintd al ajutorului

SA.37651 (13/N)

Stat membru

Germania

Regiune

Titlu (sifsau numele beneficiarului)

Richtlinie zur Forderung von Personal in Forschung und Entwicklung

Temei legal

1. Thiiringer Landeshaushaltsordnung (ThirLHO) einschl. der hierzu
erlassen Verwaltungsvorschriften

2. Thiringer Verwaltungsverfahrensgesetz (ThirVwV{G) sowie

3. die fur Subventionen allgemein geltenden Rechtsvorschriften (z. B.
Strafgesetzbuch, Thiiringer Subventionsgesetz, Subventionsgesetz)

Tipul masurii

Schemi —

Obiectiv

Cercetare si dezvoltare

Forma de ajutor

Subventie directd

Buget

Buget global: EUR 38 (in milioane)

Valoare

100 %

Duratd (perioada)

1.1.2014-31.12.2014

Sectoare economice

Toate sectoarele economice care pot beneficia de ajutor
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Numele si adresa autoritdtii de acordare a
ajutorului

Thiiringer Aufbaubank
Gorkistrafie 9, D99084 Erfurt

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptarii deciziei

13.1.2014

Numadrul de referintd al ajutorului

SA.37679 (13N)

Stat membru

Austria

Regiune

Titlu (si/fsau numele beneficiarului)

Osterreichische Filmforderungsregelung (Filmstandort Osterreich) —
Verliangerung der Laufzeit

Temei legal

Filmstandort Osterreich — Férderungsrichtlinien des Bundesminis-
teriums fiir Wirtschaft, Familie und Jugend im Einvernehmen mit
dem Bundesministerium fiir Finanzen

Tipul mdsurii

Schema —

Obiectiv

Culturd

Forma de ajutor

Subventie directd

Buget Buget global: EUR 7,5 (in milioane)
Buget anual: EUR 7,5 (in milioane)
Valoare 80 %

Duratd (perioadd)

1.1.2014-31.12.2014

Sectoare economice

Activitdti de productie cinematografici, video si de programe de tele-
viziune

Numele si adresa autorititii de acordare a
ajutorului

Bundesministerium fiir Wirtschaft, Familie und Jugend, Abteilung OA
Stubenring 1

1010 Wien

Osterreich

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

16.1.2014

Numdrul de referintd al ajutorului

SA.37682 (13/N)

Stat membru

Germania

Regiune

Articolul 107 alineatul
(3) litera (c)

BRANDENBURG
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Titlu (sifsau numele beneficiarului)

Umsetzung des Entwicklungskonzepts Brandenburg Glasfaser 2020 III

Temei legal

Landeshaushaltsordnung (LHO) mit den dazugehorigen Verwaltun-
gsvorschriften (VV-LHO) in der Fassung der Bekanntmachung vom
21. April 1999

Tipul masurii

Schemd —

Obiectiv

Dezvoltare sectoriald

Forma de ajutor

Subventie directd

Buget

Buget global: EUR 94 (in milioane)

Valoare

75%

Duratd (perioada)

pana la 31.12.2020

Sectoare economice

Telecomunicatii

Numele si adresa autorititii de acordare a
ajutorului

Investitionsbank des Landes Brandenburg (ILB)
Steinstrafse 104-106, 14480 Potsdam

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

13.12.2013

Numdrul de referin al ajutorului

SA.37702 (13)N)

Stat membru

Germania

Regiune

Titlu (si/sau numele beneficiarului)

Deutsche Regelung fiir Innovationsbeihilfen an den Schiffbau

Temei legal

Richtlinie des Bundesministeriums fir Wirtschaft und Technologie zum
Forderprogramm

Jnnovativer Schiffbau sichert wettbewerbsfihige Arbeitsplatze®, §§ 23,
44 Bundeshaushaltsordnung und Landeshaushaltsordnungen

Tipul masurii

Schema _

Obiectiv

Inovatie

Forma de ajutor

Subventie directd

Buget

Buget global: EUR 30 (in milioane)

Valoare

30 %

Duratd (perioad)

1.1.2014-30.6.2014

Sectoare economice

Constructia de nave si structuri plutitoare



http://ec.europa.eu/competition/elojade/isef/index.cfm

C 69/22

Jurnalul Oficial al Uniunii Europene

7.3.2014

Numele si adresa autoritdtii de acordare a
ajutorului

Bundesministerium fiir Wirtschaft und Technologie

Scharnhorststr. 34-37, 10115 Berlin

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

9.12.2013

Numadrul de referintd al ajutorului

SA.37722 (13)N)

Stat membru

Finlanda

Regiune

Titlu (sifsau numele beneficiarului)

Aid Scheme to cinema in Finland

Temei legal

Guidelines of the Finnish Film Foundation.

Tipul masurii

Schema

Obiectiv

Culturd

Forma de ajutor

Subventie directd

Buget Buget global: EUR 26 (in milioane)
Buget anual: EUR 26 (in milioane)
Valoare 50 %

Duratd (perioada)

1.1.2014-31.12.2014

Sectoare economice

Toate sectoarele economice care pot beneficia de ajutor

Numele si adresa autoritdtii de acordare a
ajutorului

opetus- ja kulttuuriministerio
PL 29; 00023 Valtioneuvosto

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

16.1.2014

Numadrul de referintd al ajutorului

SA.37731 (13/N)

Stat membru

Finlanda

Regiune

Titlu (si/fsau numele beneficiarului)

T&K-projektien tukiohjelman (N 356/2007) jatkaminen/Forlangning av

FoU-stédordningen (N 356/2007)



http://ec.europa.eu/competition/elojade/isef/index.cfm
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Temei legal

— Valtionavustuslaki 688/2001/Statsunderstodslagen (688/2001)

— Laki yritystuen yleisistd ehdoista 786/1997/Lagen om allminna
villkor for foretagsstod (786/1997)

Tipul mdsurii

Schema —

Obiectiv

Cercetare si dezvoltare

Forma de ajutor

Credit preferential, Subventie directd

Buget Buget global: EUR 1 800 (in milioane)
Buget anual: EUR 300 (in milioane)
Valoare 80 %

Duratd (perioada)

pana la 31.12.2014

Sectoare economice

Toate sectoarele economice care pot beneficia de ajutor

Numele si adresa autoritdtii de acordare a
ajutorului

Tekes
P.O.Box 69, FI-00101 Helsinki

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

16.1.2014

Numdrul de referintd al ajutorului

SA.37732 (13/N)

Stat membru

Finlanda

Regiune

Titlu (sifsau numele beneficiarului)

Nuorten innovatiivisten yritysten tukiohjelman (N 309/2007) jatkami-
nen/Forlangning av stodordningen for nystartade innovativa foretag (N
309/2007)

Temei legal

— Valtionavustuslaki 688/2001/Statsunderstodslagen (688/2001)

— Laki yritystuen yleisistd ehdoista 786/1997/Lagen om allminna
villkor for foretagsstod (786/1997)

Tipul masurii

Schemd —

Obiectiv

Cercetare si dezvoltare , Capital de risc

Forma de ajutor

Subventie directd, Furnizarea de capital de risc , Credit preferential

Buget Buget global: EUR 240 (in milioane)
Buget anual: EUR 40 (in milioane)
Valoare 100 %

Duratd (perioadd)

pana la 31.12.2014

Sectoare economice

Toate sectoarele economice care pot beneficia de ajutor



http://ec.europa.eu/competition/elojade/isef/index.cfm
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Numele si adresa autoritdtii de acordare a
ajutorului

Tekes
P.O.Box 69, FI-00101 Helsinki

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

16.1.2014

Numdrul de referinta al ajutorului

SA.37733 (13/N)

Stat membru

Finlanda

Regiune

Titlu (si/fsau numele beneficiarului)

Pk-yritysten innovaatiotoiminnan neuvontapalveluiden ja innovaatiotoi-
mintaa tukevien palveluiden tukiohjelman (N 308/2007) jatkaminen/
Forlingning av stodordningen for innovationsrddgivningstjanster och
innovationsstodjande tjanster for smd och medelstora foretag (N
308/2007)

Temei legal

— Valtionavustuslaki 688/2001/Statsunderstodslagen (688/2001)

— Laki yritystuen yleisistd ehdoista 786/1997/Lagen om allminna
villkor for foretagsstod (786/1997)

Tipul masurii

Schema _

Obiectiv

Inovatie, IMM-uri

Forma de ajutor

Subventie directd

Buget Buget global: EUR 120 (in milioane)
Buget anual: EUR 20 (in milioane)
Valoare 100 %

Duratd (perioada)

pana la 31.12.2014

Sectoare economice

Toate sectoarele economice care pot beneficia de ajutor

Numele si adresa autorititii de acordare a
ajutorului

Tekes
P.O.Box 69, FI-00101 Helsinki

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

18.12.2013

Numdrul de referingd al ajutorului

SA.37751 (13/N)

Stat membru

Germania
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Regiune

Titlu (sifsau numele beneficiarului)

Verlingerung der Richtlinie fiir das CIRR Zinsausgleichssystem im
Schiffbausektor

Temei legal

Richtlinie fiir das CIRR-Zinsausgleichssystem im Schiftbausektor

Tipul masurii

Schemd —

Obiectiv

Promovarea exporturilor si a internationalizarii

Forma de ajutor

Subventionarea dobanzii

Buget

Buget global: EUR 1,3 (in milioane)
Buget anual: EUR 1,3 (in milioane)

Valoare

Duratd (perioad)

1.1.2014-30.6.2014

Sectoare economice

Constructia de nave si structuri plutitoare

Numele si adresa autoritdtii de acordare a
ajutorului

Bundesministerium fiir Wirtschaft und Technologie
Scharnhorststr. 34 — 37, 10115 Berlin

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

9.1.2014

Numdrul de referint al ajutorului

SA.37752 (13/N)

Stat membru

Germania

Regiune

Titlu (sifsau numele beneficiarului)

FET-Richtlinie

Temei legal

Richtlinie fir die Gewihrung von Zuwendungen zur Forderung von
Forschung, Entwicklung Technologietransfer (FET-Richtlinie)

Tipul masurii

Schema —

Obiectiv

Cercetare si dezvoltare

Forma de ajutor

Subventie directd

Buget Buget global: EUR 132,71 (in milioane)
Buget anual: EUR 22 (in milioane)
Valoare 80 %

Durati (perioadd)

1.1.2008-30.6.2014

Sectoare economice

Toate sectoarele economice care pot beneficia de ajutor



http://ec.europa.eu/competition/elojade/isef/index.cfm
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Numele si adresa autorititii de acordare a
ajutorului

MWAVT
Diisternbrooker Weg 94, 24105 Kiel

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

17.12.2013

Numdrul de referingd al ajutorului

SA.37830 (13/N)

Stat membru

Marea Britanie

Regiune

Titlu (sifsau numele beneficiarului)

Support for Land Remediation — prolongation

Temei legal

Regional Development Agencies Act (1998); The Greater London
Authority Act 1999; The Enterprise and New Towns (Scotland) Act
1990; The Leasehold Reform, Housing and Urban Development Act
1993; The Local Government Act 2000; The Local Government in
Scotland Act 2003; The Government of Wales Act (1998); The
Welsh Development Agency Act (1975)

Tipul mdsurii

Schema —

Obiectiv

Protectia mediului

Forma de ajutor

Subventie directd

Buget

Valoare

100 %

Durati (perioadd)

1.1.2014-30.6.2014

Sectoare economice

Toate sectoarele economice care pot beneficia de ajutor

Numele si adresa autorititii de acordare a
ajutorului

Department for Communities and Local Government
Eland House, Bressenden Place, London SW1E 5DU

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

27.1.2014

Numdrul de referingd al ajutorului

SA.37897 (13/N)

Stat membru

Suedia
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Regiune

Titlu (sifsau numele beneficiarului)

Stodordning for forskning, utveckling och innovation (Vinnova
N560/2007)

Temei legal

Forordning (2008:762) om statligt stod till forskning och utveckling
samt innovation

Tipul masurii

Schemi —

Obiectiv

Cercetare si dezvoltare , Inovatie

Forma de ajutor

Credit preferential, avansuri rambursabile, Subventie directd

Buget Buget global: SEK 1 300 (in milioane)
Buget anual: SEK 1 300 (in milioane)
Valoare 80 %

Duratd (perioada)

pana la 31.12.2014

Sectoare economice

Toate sectoarele economice care pot beneficia de ajutor

Numele si adresa autoritdtii de acordare a
ajutorului

Verket for innovationssystem, Vinnova
111 21 STOCKHOLM

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

27.1.2014

Numdrul de referin al ajutorului

SA.37915 (13/N)

Stat membru

Suedia

Regiune

Titlu (si/sau numele beneficiarului)

Forlangning av stodordning for forskning, utveckling och innovation
inom energiomradet (STEM, N 561/2007)

Temei legal

Forordning (2008:761) om statligt stod till forskning och utveckling
samt innovation inom energiomradet

Tipul mdsurii

Schema —

Obiectiv

Cercetare si dezvoltare , Inovatie

Forma de ajutor

Subventie directd, avansuri rambursabile, Credit preferential

Buget Buget global: SEK 700 (in milioane)
Buget anual: SEK 700 (in milioane)
Valoare 80 %

Duratd (perioad)

pana la 31.12.2014

Sectoare economice

Toate sectoarele economice care pot beneficia de ajutor



http://ec.europa.eu/competition/elojade/isef/index.cfm
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Numele si adresa autoritdtii de acordare a
ajutorului

Statens Energimyndighet
Kungsgatan 43 Box 310, 631 04 ESKILSTUNA

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

16.1.2014

Numdrul de referintd al ajutorului

SA.37984 (13/N)

Stat membru

Irlanda

Regiune

Titlu (sifsau numele beneficiarului)

Prolongation of the Credit Union Resolution Scheme H1 2014

Temei legal

Central Bank and Credit Institutions (Resolutions) Act 2011

Tipul masurii

Schema _

Obiectiv

Remediu pentru o perturbare grava in cadrul economiei

Forma de ajutor

Subventie directd, garantare

Buget

Buget global: EUR 500 (in milioane)

Valoare

Duratd (perioada)

pana la 30.6.2014

Sectoare economice

INTERMEDIERI FINANCIARE SI ASIGURARI

Numele si adresa autoritdtii de acordare a
ajutorului

Minister for Finance
Government Buildings
Upper Merrion Street
Dublin 2

Ireland

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm
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Decizii in contextul monitorizirii punerii in aplicare a deciziilor privind ajutoarele pentru
restructurare si ajutoarele in caz de lichidare destinate institutiilor financiare

(Text cu relevantd pentru SEE)

(2014/C 69/02)

Data adoptdrii deciziei 19.7.2013

Ajutorul nr. SA.32745 (11/MO)

Stat membru Austria

Titlu (sifsau numele beneficiarului) State support for the run-off of Kommunalkredit Austria
AG

Tipul deciziei Noud decizie privind urmitoarea decizie a Comisiei:
SA.32745 (11)NN)

Continut Alte adaptari

Alte informatii Aprobarea unor ajutoare suplimentare

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile
confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm
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Autorizarea ajutoarelor de stat in conformitate cu articolele 107 si 108 din TFUE
Cazuri in care Comisia nu ridicd obiectii

(Text cu relevantd pentru SEE, cu exceptia produselor previzute in anexa I la tratat)

(2014/C 69/03)

Data adoptarii deciziei

19.12.2013

Numdrul de referingd al ajutorului

SA.36991 (13/N)

Stat membru

Tarile de Jos

Regiune

NEDERLAND —

Titlu (si/fsau numele beneficiarului)

Flexibele afschrijving milieu-investeringen (VAMIL)/duurzame stallen
vleesvee en geiten

Temei legal

Wet inkomstenbelasting 2001, artikelen 3.30a, eerste lid, en 3.31.

Aanwijzingsregeling  willekeurige afschrijving en investeringsaftrek
milieu-investeringen 2009, artikel 1 en bijlage.

De wet en de aanwijzingsregeling zijn vindbaar via www.wetten.nl

Tipul mdsurii

Schema —

Obiectiv

Protectia mediului

Forma de ajutor

Reducerea bazei de impozitare, Amanarea impozitdrii

Buget Buget global: EUR 0,22 (in milioane)
Buget anual: EUR 0,22 (in milioane)
Valoare 15,08 %

Duratd (perioad)

1.1.2014-31.12.2014

Sectoare economice

AGRICULTURA, SILVICULTURA SI PESCUIT

Numele si adresa autorititii de acordare a

ajutorului

Ministerie van Financién
Postbus 20201, 2500 EE Den Haag

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

17.12.2013

Numdrul de referintd al ajutorului

SA.37251 (13/N)

Stat membru

Tarile de Jos

Regiune

NEDERLAND —

Titlu (si/fsau numele beneficiarului)

Garantstelling landbouwondernemingen

Temei legal

Kaderwet LNV-subsidies
Regeling LNV-subsidies, artikelen 2:70-2:80

www.wetten.nl
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Tipul masurii

Schemd —

Obiectiv

Investitii (AGRI)

Forma de ajutor

g arantare

Buget Buget global: EUR 39,16 (in milioane)
Buget anual: EUR 5,59 (in milioane)
Valoare 717 %

Duratd (perioada)

pana la 31.12.2020

Sectoare economice

AGRICULTURA, SILVICULTURA SI PESCUIT

Numele si adresa autorititii de acordare a
ajutorului

Minister van Economische Zaken
Bezuidenhoutseweg 73 Den Haag

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

20.11.2013

Numirul de referintd al ajutorului

SA.37462 (13/N)

Stat membru

Franta

Regiune

Titlu (si/sau numele beneficiarului)

Aide a la réinsertation professionnelle

Temei legal

art 33 de la loi d'orientation agricole 2006-11 du 5 janvier 2006
Decret 2006-1628 du 18 decembre 2006

articles D. 352-15 a D. 352-21 du code rural et de la péche maritime

Tipul masurii

Schema _

Obiectiv

inchiderea capacititilor

Forma de ajutor

Subventie directd

Buget

Buget global: EUR 35 (in milioane)
Buget anual: EUR 5 (in milioane)

Valoare

%

Duratd (perioad)

1.1.2014-31.12.2020

Sectoare economice

AGRICULTURA, SILVICULTURA $I PESCUIT

Numele si adresa autoritdtii de acordare a
ajutorului

ministere de l'agriculture, de I'agroalimentaire et de la forét
3 rue barbet de jouy 75349 paris 07

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm


http://ec.europa.eu/competition/elojade/isef/index.cfm
http://ec.europa.eu/competition/elojade/isef/index.cfm

C 69/32 Jurnalul Oficial al Uniunii Europene

7.3.2014

Data adoptarii deciziei

18.12.2013

Numadrul de referintd al ajutorului

SA.37556 (13/N)

Stat membru

Romania

Regiune

Titlu (si/fsau numele beneficiarului)

Modificarea si completarea schemei de ajutor de stat privind acordarea
unui ajutor de stat producdtorilor de cartofi afectati de organismele de
carantind diundtoare cartofului

Temei legal

Proiect de Hotdrare pentru modificarea si completarea Hotdrarii
Guvernului nr. 299/2012 cu privire la normele metodologice privind
modul de acordare a ajutoarelor de stat producdtorilor agricoli afectati
de organisme de carantind diundtoare culturii cartofului:

HOTARARE nr. 299 din 11 aprilie 2012 cu privire la normele meto-
dologice privind modul de acordare a ajutoarelor de stat producitorilor
de cartofi afectati de organismele de carantind ddundtoare culturii carto-
fului.

Tipul mdsurii

Schema —

Obiectiv

Bolile plantelor

Forma de ajutor

Subventie directd

Buget

Valoare

100 %

Duratd (perioadd)

pana la 31.12.2014

Sectoare economice

Agriculturé, vandtoare si servicii anexe

Numele si adresa autorititii de acordare a
ajutorului

Ministerul Agriculturii si Dezvoltirii Rurale
Blvd. carol [; nr. 24; Sector 3, Bucuresti

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

18.12.2013

Numdrul de referintd al ajutorului

SA.37603 (13/N)

Stat membru

Lituania

Regiune

Titlu (si/fsau numele beneficiarului)

Compensation of losses caused by transmissible animal diseases

Temei legal

1) Lietuvos Respublikos Zemés fikio ir kaimo plétros jstatymas (Zin.,
2002, Nr. 72-3009, 2008, Nr. 81-3174);

2) Lietuvos Respublikos veterinarijos istatymas (Zin., 1992, Nr. 2-15,
2010, Nr. 148-7563);

3) Lietuvos Respublikos Vyriausybés 2006 m. spalio 11 d. nutarimas
Nr. 987 ,Dél valstybés institucijy, savivaldybiy ir kity juridiniy
asmeny, atsakingy uZz Europos Zemés kio garantijy fondo
priemoniy igyvendinimg, paskyrimo” (Zin., 2006, Nr. 110-4171,
2013, Nr. 93-4646);
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Tipul masurii

Schemd —

Obiectiv

Bolile animalelor

Forma de ajutor

Subventie directd, Servicii subventionate

Buget

Buget global: LTL 138,2 (in milioane)

Valoare

100 %

Duratd (perioada)

1.1.2014-31.12.2014

Sectoare economice

AGRICULTURA, SILVICULTURA SI PESCUIT

Numele si adresa autorititii de acordare a
ajutorului

Lietuvos Respublikos Zemés tikio ministerija
Gedimino pr. 19, LT — 01103 Vilnius

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptdrii deciziei

19.12.2013

Numdrul de referintd al ajutorului

SA.37693 (13)N)

Stat membru

Letonia

Regiune

Titlu (sifsau numele beneficiarului)

Conservation of genetic resources of agricultural animals

Temei legal

Ministru kabineta 2010. gada 23. marta noteikumi Nr. 295 ,Noteikumi
par valsts un Eiropas Savienibas lauku attistibas atbalsta pieskir§anu,
administréSanu un uzraudzibu vides un lauku ainavas uzlaboSanai”

Tipul masurii

Schemd —

Obiectiv

Angajamente privind agromediul

Forma de ajutor

Subventie directd

Buget Buget global: LVL 1,5 (in milioane)
Buget anual: LVL 0,33 (in milioane)
Valoare 100 %

Duratd (perioad)

1.1.2014-30.12.2019

Sectoare economice

AGRICULTURA, SILVICULTURA SI PESCUIT

Numele si adresa autorititii de acordare a
ajutorului

Lauku atbalsta dienests
Republikas laukums 2 LV-1981

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm
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Data adoptarii deciziei

9.12.2013

Numadrul de referintd al ajutorului

SA.37695 (13/N)

Stat membru

Letonia

Regiune

Titlu (si/fsau numele beneficiarului)

Aid to producers and processors of agricultural goods and foodstuffs
for their involvement in food quality schemes

Temei legal

Ministru kabineta noteikumu projekts ,Noteikumi par valsts atbalstu
lauksaimniecibai un ta pieskirSanas kartibu”

Tipul mdsurii

Schema —

Obiectiv

Incurajarea produselor de calitate

Forma de ajutor

Subventie directd

Buget

Valoare

100 %

Durati (perioadd)

1.1.2014-30.12.2019

Sectoare economice

AGRICULTURA, SILVICULTURA SI PESCUIT

Numele si adresa autorititii de acordare a
ajutorului

Lauku atbalsta dienests
Republikas laukums 2 LV-1981

Alte informatii

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile

confidentiale, poate fi consultat pe site-ul:

http://ec.europa.eu/competition/elojade/isef/index.cfm

Data adoptarii deciziei

16.12.2013

Numdrul de referingd al ajutorului

SA.37696 (13/N)

Stat membru

Letonia

Regiune

Titlu (si/sau numele beneficiarului)

Aid to compensate losses that have arisen as a result of fireblight in
orchards

Temei legal

Ministru kabineta 2009. gada 24. februara noteikumi Nr. 178 "Kartiba,
kada pieskir kompensaciju par fitosanitaro pasakumu izpildi”

Tipul mdsurii

Schema —

Obiectiv

Bolile plantelor

Forma de ajutor

Subventie directd, Servicii subventionate

Buget

Valoare

100 %

Durati (perioadd)

1.1.2014-30.12.2019



http://ec.europa.eu/competition/elojade/isef/index.cfm
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Sectoare economice AGRICULTURA, SILVICULTURA $I PESCUIT

Numele si adresa autorititii de acordare a | Lauku atbalsta dienests
ajutorului Republikas laukums 2 LV-1981

Alte informatii —

Textul deciziei in limba (limbile) originald (originale), din care au fost inldturate toate informatiile
confidentiale, poate fi consultat pe site-ul:

http:/[ec.europa.eu/competition/elojade/isef/index.cfm
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IV

(Informari)

INFORMARI PROVENIND DE LA STATELE MEMBRE

Informatii comunicate de statele membre privind ajutoarele de stat acordate in temeiul

Regulamentului (CE) nr. 800/2008 al Comisiei de declarare a anumitor categorii de ajutoare

compatibile cu piata comund in aplicarea articolelor 87 si 88 din tratat (Regulament general de
exceptare pe categorii de ajutoare)

(Text cu relevantd pentru SEE)

(2014/C 69/04)

Numdrul de referingd al ajutorului

SA.37130 (13/X)

Stat membru

Tarile de Jos

Numdirul de referingd al statului membru

Numele regiunii (NUTS)

Zone neasistate

Autoritatea care acordd ajutorul

Ministerie van Economische Zaken
Postbus 20401

2500 EK Den Haag

Nederland
www.rijksoverheid.nl/ministeries/ez

Denumirea mdsurii de ajutor

Green Deal Noord Nederland; subsidieverlening acht Energy College
projecten als onderdeel van de Energy Academy Europe

Temeiul juridic national (trimitere la publicatia
oficiald nationald)

Kaderwet EZ subsidies

Subsidiebeschikking met verplichtingen

Tipul masurii

ajutor ad hoc

Modificarea unei misuri de ajutor existente

Data acorddrii ajutorului

Incepand cu data de 15.7.2013

Sectorul (sectoarele) economic(e) vizat(e)

INVATAMANT

Tipul de beneficiar

IMM - Rijksuniversiteit Groningenin het kader van Executive MBA
Natural ResourcesArtikel 39 opleidingssteun (maximaal steunbedrag
100 000,- Euro (1 ton)

Valoarea totald a ajutorului ad hoc acordat
intreprinderii

EUR 100 000 (in milioane)

Pentru garantii

Instrumentul de ajutor (articolul 5)

Subventie directd

Trimitere la decizia Comisiei

in cazul cofinantirii din fonduri comunitare

Obiective

Intensitatea maximd a ajutorului in % sau . -
PR N Prime pentru IMM-uri in
valoarea maximd a ajutorului in moneda %

nationald °

Formare specificd [articolul 38 alineatul (1)]

25% 0%



http://www.rijksoverheid.nl/ministeries/ez
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Link citre textul integral al mdsurii de ajutor:

http://applicaties.agentschapnl.nl/content/energy-college-initiatieven-noord-nederland

Numdrul de referintd al ajutorului

SA.37211 (13[X)

Stat membru Italia
Numdrul de referintd al statului membru —
Numele regiunii (NUTS) LOMBARDIA

Zone neasistate

Autoritatea care acordd ajutorul

REGIONE LOMBARDIA - DG ATTIVITA’ PRODUTTIVE, RICERCA ED
INNOVAZIONE; dirigente Cristina De Ponti

PIAZZA CITTA’ DI LOMBARDIA, 1 - 20124 MILANO
www.regione.lombardia.it

Denumirea mdsurii de ajutor

BANDO PER INTERVENTI DI R&S FINALIZZATI AL POTEN-
ZIAMENTO DI CENTRI DI COMPETENZA DI RILIEVO REGIONALE

Temeiul juridic national (trimitere la publicatia
oficiald nationald)

Lr. 1/ 2007 «Strumenti di competitivita per le imprese e per il
territorio della Lombardia»

— POR FESR 2007-2013 Regione
Decisione della Commissione Europea C(2007)
1.8.2007

— D.G.R. n. IX[4321 del 26.10.2012 di integrazione delle Linee Guida
di Attuazione dellAsse 1 del POR FESR 2007-2013 (DGR
VIII/8298 del 29 ottobre 2008

— Decreto 4 febbraio 2013 n.734
— Decreto 19.7.2013 n. 6855

Lombardia approvato con
3784 dello

Tipul masurii

Schemd

Modificarea unei masuri de ajutor existente

Durata

2.9.2013-31.12.2015

Sectorul (sectoarele) economic(e) vizat(e)

Toate sectoarele economice care pot beneficia de ajutor

Tipul de beneficiar

IMM,intreprindere mare

Valoarea anuald totald a bugetului previzionat
in temeiul schemei de ajutor

EUR 3 (in milioane)

Pentru garantii

Instrumentul de ajutor (articolul 5)

Subventie directd

Trimitere la decizia Comisiei

In cazul cofinantirii din fonduri comunitare

POR FESR 2007-2013 Regione Lombardia approvato con Decisione
della Commissione Europea C(2007) 3784 dello 1.8.2007 — EUR
1,20 (in milioane)

Intensitatea maximd a ajutorului in % sau

Obiective valoarea maximd a ajutorului in moneda Prime pentr; IMM-uri in
nationald °
Cercetare industriald [articolul 31 alineatul (2) | 40 % 0%
litera (b)]
Dezvoltare  experimentald  [articolul 31 | 40 % 0%

alineatul (2) litera (c)]



http://applicaties.agentschapnl.nl/content/energy-college-initiatieven-noord-nederland
http://www.regione.lombardia.it
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Link citre textul integral al mdsurii de ajutor:

http:/[www.ue.regione.lombardia.it/cs/Satellite?c=Attivita&childpagename=
ProgrammazioneComunitaria%2FWrapperBandiLayout&cid=1213619786126&p=1213619786126&
packedargs=PO%3DPO%2BCompetitivit%2526agrave%253B%253AFESR%26locale%3D1194453881584%
26menu-to-render%3D1213301217281%26po%3DP0O%2BCompetitivit%25C3%25A0&pagename=
PROCOMWrapper&tipologia=Bandi

Numdrul de referingd al ajutorului SA.37611 (13/X)
Stat membru Croatia

Numadrul de referintd al statului membru HR

Numele regiunii (NUTS) HRVATSKA

Articolul 107 alineatul (3) litera (a)

Autoritatea care acordd ajutorul Ministarstvo gospodarstva
Ulica Grada Vukovara 78, 10000 Zagreb, Croatia
www.mingo.hr

Denumirea masurii de ajutor Operativni Program regionalnih potpora za ulaganje u opremu za
2013.
Temeiul juridic national (trimitere la publicatia | — Strategija regionalnog razvoja Republike Hrvatske 2011.-2013.

oficiald nationalz) — Program Vlade Republike Hrvatske za mandat 2011.-2015.

— Strateski plan Ministarstva gospodarstva za razdoblje 2013.-2015.

Tipul mdsurii Schemd

Modificarea unei misuri de ajutor existente | —

Durata 10.10.2013-31.12.2013
Sectorul (sectoarele) economic(e) vizat(e) Toate sectoarele economice care pot beneficia de ajutor
Tipul de beneficiar IMM,intreprindere mare

Valoarea anuald totald a bugetului previzionat | HRK 120 (in milioane)
in temeiul schemei de ajutor

Pentru garantii —

Instrumentul de ajutor (articolul 5) Subventie directd

Trimitere la decizia Comisiei —

In cazul cofinantirii din fonduri comunitare | —

Intensitatea maximd a ajutorului in % sau Pri AN
A PR s rime pentru IMM-uri in
Obiective valoarea maximd a ajutorului in moneda Y
nationald ’
Ajutor regional — schemd (articolul 13) 40 % 20,2 %

Link citre textul integral al mdsurii de ajutor:

http:/[www.mingo.hr/default.aspx?id=12


http://www.ue.regione.lombardia.it/cs/Satellite?c=Attivita&childpagename=ProgrammazioneComunitaria%2FWrapperBandiLayout&cid=1213619786126&p=1213619786126&packedargs=PO%3DPO%2BCompetitivit%2526agrave%253B%253AFESR%26locale%3D1194453881584%26menu-to-render%3D1213301217281%26po%3DPO%2BCompetitivit%25C3%25A0&pagename=PROCOMWrapper&tipologia=Bandi
http://www.ue.regione.lombardia.it/cs/Satellite?c=Attivita&childpagename=ProgrammazioneComunitaria%2FWrapperBandiLayout&cid=1213619786126&p=1213619786126&packedargs=PO%3DPO%2BCompetitivit%2526agrave%253B%253AFESR%26locale%3D1194453881584%26menu-to-render%3D1213301217281%26po%3DPO%2BCompetitivit%25C3%25A0&pagename=PROCOMWrapper&tipologia=Bandi
http://www.ue.regione.lombardia.it/cs/Satellite?c=Attivita&childpagename=ProgrammazioneComunitaria%2FWrapperBandiLayout&cid=1213619786126&p=1213619786126&packedargs=PO%3DPO%2BCompetitivit%2526agrave%253B%253AFESR%26locale%3D1194453881584%26menu-to-render%3D1213301217281%26po%3DPO%2BCompetitivit%25C3%25A0&pagename=PROCOMWrapper&tipologia=Bandi
http://www.ue.regione.lombardia.it/cs/Satellite?c=Attivita&childpagename=ProgrammazioneComunitaria%2FWrapperBandiLayout&cid=1213619786126&p=1213619786126&packedargs=PO%3DPO%2BCompetitivit%2526agrave%253B%253AFESR%26locale%3D1194453881584%26menu-to-render%3D1213301217281%26po%3DPO%2BCompetitivit%25C3%25A0&pagename=PROCOMWrapper&tipologia=Bandi
http://www.ue.regione.lombardia.it/cs/Satellite?c=Attivita&childpagename=ProgrammazioneComunitaria%2FWrapperBandiLayout&cid=1213619786126&p=1213619786126&packedargs=PO%3DPO%2BCompetitivit%2526agrave%253B%253AFESR%26locale%3D1194453881584%26menu-to-render%3D1213301217281%26po%3DPO%2BCompetitivit%25C3%25A0&pagename=PROCOMWrapper&tipologia=Bandi
http://www.mingo.hr
http://www.mingo.hr/default.aspx?id=12
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Numdrul de referintd al ajutorului

SA.37857 (13/X)

Stat membru

Italia

Numdrul de referintd al statului membru

Numele regiunii (NUTS)

FRIULI-VENEZIA GIULIA
Mixte

Autoritatea care acordd ajutorul

DIREZIONE CENTRALE LAVORO FORMAZIONE COMMERCIO E
PARI OPPORTUNITA’

VIA S. FRANCESCO 37 34131 TRIESTE

www.regione.fvg.it

Denumirea mdsurii de ajutor

AVVISO DI PROCEDURA PUBBLICA PER LA SELEZIONE DI
PROGETTI FORMATIVI AZIENDALI (LEGGE 236/1993 ARTICOLO
9, COMMI 3 E 7) — STANZIAMENTO 2013

Temeiul juridic national (trimitere la publicatia
oficiald nationald)

LEGGE 236 DEL 19 LUGLIO 1993 ARTICOLO 9 COMMI 3 E 7
DECRETO N. 3200/LAVOR.FP/2013 DEL 3 LUGLIO 2013

Tipul mdsurii

Schema

Modificarea unei masuri de ajutor existente

Durata

1.10.2013-31.12.2014

Sectorul (sectoarele) economic(e) vizat(e)

Toate sectoarele economice care pot beneficia de ajutor

Tipul de beneficiar

IMM,intreprindere mare

Valoarea anuald totald a bugetului previzionat
in temeiul schemei de ajutor

EUR 1,2435 (in milioane)

Pentru garantii

Instrumentul de ajutor (articolul 5)

Subventie directd

Trimitere la decizia Comisiei

In cazul cofinantirii din fonduri comunitare

Obiective

Intensitatea maximd a ajutorului in % sau
valoarea maximi a ajutorului in moneda
nationald

Prime pentru IMM-uri in
%

Formare specifici [articolul 38 alineatul (1)]

25% 20,2 %

Formare generald [articolul 38 alineatul (2)]

60 % 20,2 %

Link cidtre textul integral al mdsurii de ajutor:

http:/[bandiformazione.regione.fvg.it/fop2011/Bandi/Dettaglio.aspx?Id=2481

Numdrul de referintd al ajutorului

SA.37875 (13/X)

Stat membru

Italia

Numirul de referintd al statului membru



http://www.regione.fvg.it
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Numele regiunii (NUTS)

BASILICATA
Articolul 107 alineatul (3) litera (a)

Autoritatea care acordd ajutorul

REGIONE BASILICATA DIPARTIMENTO ATTIVITA’ PRODUTTIVE
POLITICHE DELL'IMPRESA INNOVAZIONE TECNOLOGICA

VIA VINCENZO VERRASTRO, 8 — 85100 POTENZA (PZ)
http://www.basilicatanet.it

Denumirea masurii de ajutor

PROCEDURA VALUTATIVA A SPORTELLO PER LA CONCESSIONE
DI AGEVOLAZIONI PER LO SVILUPPO E LA QUALIFICAZIONE
DELLA FILIERA TURISTICA - PIOT «BASILICATA NATURACUL-
TURA»

Temeiul juridic national (trimitere la publicatia
oficiald nationald)

DELIBERAZIONE DI GIUNTA REGIONALE N. 708 DEL 18.6.2013
PUBBLICATA SUL BOLLETTINO UFFICIALE DELLA REGIONE BASI-
LICATA N. 22 DEL 1.7.2013

Tipul masurii

Schemi

Modificarea unei masuri de ajutor existente

Durata

1.7.2013-31.12.2013

Sectorul (sectoarele) economic(e) vizat(e)

HOTELURI $I RESTAURANTE, ACTIVITATI DE SERVICII ADMINIS-
TRATIVE SI ACTIVITATI DE SERVICII SUPORT, ACTIVITATI DE
SPECTACOLE, CULTURALE SI RECREATIVE

Tipul de beneficiar

IMM

Valoarea anuald totald a bugetului previzionat
in temeiul schemei de ajutor

EUR 1,941 (in milioane)

Pentru garantii

Instrumentul de ajutor (articolul 5)

Subventie directd

Trimitere la decizia Comisiei

In cazul cofinantirii din fonduri comunitare

P.O. FESR BASILICATA 2007/2013 — LINEA DI INTERVENTO IV.1.1.B
— EUR 0,62 (in milioane)

Obiective

Intensitatea maximd a ajutorului in % sau . -

PR s Prime pentru IMM-uri in
valoarea maximd a ajutorului in moneda Y

. ~ ()

nationald

Ajutor regional — schemd (articolul 13)

30 % 20,2 %

Link cdtre textul integral al mdsurii de ajutor:

http:/www.regione.basilicata.it/giunta/site/giunta/department.jsp?dep=10005 5&area=10828 4 &otype=

1058&id=2773753

Numidrul de referintd al ajutorului

SA.37899 (13/X)

Stat membru Suedia
Numdrul de referintd al statului membru N2013/5589/MK
Numele regiunii (NUTS) SVERIGE

Mixte



http://www.basilicatanet.it
http://www.regione.basilicata.it/giunta/site/giunta/department.jsp?dep=100055&area=108284&otype=1058&id=2773753
http://www.regione.basilicata.it/giunta/site/giunta/department.jsp?dep=100055&area=108284&otype=1058&id=2773753
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Autoritatea care acordd ajutorul

Kammarkollegiet

Birger Jarlsgatan 16

103 15, Stockholm
www.kammarkollegiet.se

Denumirea mdsurii de ajutor

Kapitaltillskott for idébanker, till holdingbolag knutna till universitet
och hégskolor

Temeiul juridic national (trimitere la publicatia
oficiald nationald)

Regleringsbrev for budgetdret 2012 avseende anslag 3:13 Sarskilda
utgifter for forskningsindamal (prop. 2011/12:1 utg.omr. 16, bet.
2011/12:UbU, rskr. 2011/12:98).

Regleringsbrev for budgetdret 2013 avseende anslag 3:13 Sarskilda
utgifter for forskningsindamal (prop. 2012/13:1 utg.omr. 16, bet.
2012/13:UbU1, rskr. 2012/13:113).

Tipul masurii

ajutor ad hoc

Modificarea unei masuri de ajutor existente

Data acordarii ajutorului

Incepand cu data de 28.6.2012

Sectorul (sectoarele) economic(e) vizat(e)

Cercetare-dezvoltare

Tipul de beneficiar

IMM - MIUN Holding AB, GU Holding AB, SLU Holding AB, KTH
Holding AB, Linkopings universitet Holding AB,LTU Holding AB,SU
Holding AB

Valoarea totali a ajutorului ad hoc acordat
intreprinderii

SEK 28,725 (in milioane)

Pentru garantii

Instrumentul de ajutor (articolul 5)

Subventie directd

Trimitere la decizia Comisiei

In cazul cofinantirii din fonduri comunitare

Obiective

Intensitatea maximd a ajutorului in % sau
valoarea maximd a ajutorului in moneda
nationald

Prime pentru IMM-uri in
%

Ajutoare pentru serviciile de consultantd in
domeniul inovdrii i serviciile de sprijinire a
inovdrii (articolul 36)

7 181 250 SEK —

Ajutoare pentru acoperirea costurilor aferente
drepturilor de proprietate industriald ale IMM-
urilor (articolul 33)

75 % —

Link citre textul integral al mdsurii de ajutor:

http:/[www.esv.se[sv[Verktyg--stod/Statsliggaren/Regleringsbrev/?RBID=13841

http:/fwww.esv.se[sv[Verktyg--stod/Statsliggaren/Regleringsbrev/?RBID=14619

Numdrul de referint al ajutorului

SA.37930 (13/X)

Stat membru Polonia
Numdirul de referintd al statului membru PL
Numele regiunii (NUTS) Poland

Articolul 107 alineatul (3) litera (a)

Autoritatea care acordd ajutorul

Zal. Organy udzielajace pomocywlasciwy dla danego podmiotuw-
fasciwa dla danego podmiotu



http://www.kammarkollegiet.se
http://www.esv.se/sv/Verktyg--stod/Statsliggaren/Regleringsbrev/?RBID=13841
http://www.esv.se/sv/Verktyg--stod/Statsliggaren/Regleringsbrev/?RBID=14619
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Denumirea masurii de ajutor

Ulgi w splacie zobowigzain podatkowych stanowigcych pomoc
publiczng na zatrudnienie pracownikéw znajdujacych si¢ w szczegdlnie
niekorzystnej sytuacji i na zatrudnienie pracownikéw niepelnos-

prawnych

Temeiul juridic national (trimitere la publicatia
oficiald nationald)

art. 67a i art. 67b § 1 pkt 3 lit. g ustawy z dnia 29 sierpnia 1997 r. —
Ordynacja podatkowa (Dz. U. z 2005 r. Nr 8, poz. 60, z p6zn. zm.)

Tipul mdsurii

Schema

Modificarea unei misuri de ajutor existente

Durata

17.11.2009-30.6.2014

Sectorul (sectoarele) economic(e) vizat(e)

Toate sectoarele economice care pot beneficia de ajutor

Tipul de beneficiar

IMM,intreprindere mare

Valoarea anuald totald a bugetului previzionat
in temeiul schemei de ajutor

PLN 20 (in milioane)

Pentru garantii

Instrumentul de ajutor (articolul 5)

Alte tipuri de avantaje fiscale

Trimitere la decizia Comisiei

in cazul cofinantirii din fonduri comunitare

Intensitatea maximd a ajutorului in % sau

A R . Prime pentru IMM-uri in
Obiective valoarea maximd a ajutorului in moneda %
nationald °
Ajutoare pentru incadrarea in muncd a lucrd- | 50 % —
torilor defavorizati sub formd de subventii
salariale (articolul 40)
Ajutoare pentru incadrarea in muncd a lucrd- | 75 % —

torilor cu handicap sub formd de subventii
salariale (articolul 41)

Link citre textul integral al mdsurii de ajutor:

http:/[www.mf.gov.pl/documents/764034/1002119/Dz.U.+2009+nr+183+poz.+1426

Numadrul de referintd al ajutorului

SA.37937 (13/X)

Stat membru Germania
Numadrul de referintd al statului membru —
Numele regiunii (NUTS) DEUTSCHLAND

Zone neasistate

Autoritatea care acordd ajutorul

Bundesanstalt fiir Straflenwesen
Briiderstrafle 53

51427 Bergisch Gladbach
www.bast.de

Denumirea mdasurii de ajutor

Innovationsprogramm Straffe — Forderschwerpunkt ,Innovationen im
Straffenbau — Entwicklung innovativer Verfahren zur Optimierung der
Oberflichengestaltung von Verkehrsflichen in Asphaltbauweise



http://www.mf.gov.pl/documents/764034/1002119/Dz.U.+2009+nr+183+poz.+1426
http://www.bast.de
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Temeiul juridic national (trimitere la publicatia
oficiald nationald)

Gesetz iiber die Feststellung des Bundeshaushaltsplans fiir das Haushal-
tsjahr 2013 (Haushaltsgesetz 2013) vom 20. Dezember 2012 (BGBI. I
S. 2757)

Tipul masurii

Schemi

Modificarea unei masuri de ajutor existente

Durata

18.11.2013-31.5.2017

Sectorul (sectoarele) economic(e) vizat(e)

Cercetare-dezvoltare in alte stiinte naturale §i inginerie

Tipul de beneficiar

IMM,Intreprindere mare

Valoarea anuali totald a bugetului previzionat
in temeiul schemei de ajutor

EUR 0,9 (in milioane)

Pentru garantii

Instrumentul de ajutor (articolul 5)

Subventie directd

Trimitere la decizia Comisiei

In cazul cofinantirii din fonduri comunitare

Obiective

Intensitatea maximd a ajutorului in % sau . N

DRI s Prime pentru IMM-uri in
valoarea maximd a ajutorului in moneda o

. o (]

nationald

Cercetare industriald [articolul 31 alineatul (2) | 50 % 20,2 %
litera (b)]
Dezvoltare  experimentald  [articolul 31 | 25 % 20,2 %

alineatul (2) litera (c)]

Link cidtre textul integral al mdsurii de ajutor:

http:/fwww.bast.de/cln_030/nn_510152/DE Forschung/Forschungsfoerderung/Downloads/inno-
foerdergrundsaetze-6-veroeffentlichung,templateld=raw,property=publicationFile.pdf/inno-

foerdergrundsaetze-6-veroeffentlichung.pdf

Numdrul de referintd al ajutorului

SA.37943 (13/X)

Stat membru Belgia
Numdrul de referintd al statului membru —
Numele regiunii (NUTS) WEST-VLAANDEREN

Zone neasistate

Autoritatea care acordd ajutorul

Provincie West-Vlaanderen
Koning Leopold Ill-laan 41
8200 Sint-Andries Brugge
www.west-vlaanderen.be

Denumirea misurii de ajutor

jaardotatie aan Inagro vzw (nominatieve toelage)

Temeiul juridic national (trimitere la publicatia
oficiald nationald)

Besluit van de provincieraad van West-Vlaanderen van 5.12.2013 tot
goedkeuring van de samenwerkings- en gebruiksoveerenkomst tussen
de Provincie West-Vlaanderen en Inagro vzw

Tipul masurii

Schemi



http://www.bast.de/cln_030/nn_510152/DE/Forschung/Forschungsfoerderung/Downloads/inno-foerdergrundsaetze-6-veroeffentlichung,templateId=raw,property=publicationFile.pdf/inno-foerdergrundsaetze-6-veroeffentlichung.pdf
http://www.bast.de/cln_030/nn_510152/DE/Forschung/Forschungsfoerderung/Downloads/inno-foerdergrundsaetze-6-veroeffentlichung,templateId=raw,property=publicationFile.pdf/inno-foerdergrundsaetze-6-veroeffentlichung.pdf
http://www.bast.de/cln_030/nn_510152/DE/Forschung/Forschungsfoerderung/Downloads/inno-foerdergrundsaetze-6-veroeffentlichung,templateId=raw,property=publicationFile.pdf/inno-foerdergrundsaetze-6-veroeffentlichung.pdf
http://www.west-vlaanderen.be
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Modificarea unei masuri de ajutor existente

Durata

1.1.2014-31.12.2019

Sectorul (sectoarele) economic(e) vizat(e)

AGRICULTURA, SILVICULTURA SI PESCUIT

Tipul de beneficiar

IMM

Valoarea anuali totald a bugetului previzionat
in temeiul schemei de ajutor

EUR 6 (in milioane)

Pentru garantii

Instrumentul de ajutor (articolul 5)

Subventie directd

Trimitere la decizia Comisiei

In cazul cofinantirii din fonduri comunitare

Obiective

Intensitatea maximd a ajutorului in % sau
valoarea maximd a ajutorului in moneda
nationald

Prime pentru IMM-uri in
%

Ajutoare pentru cercetare si dezvoltare in
sectorul agricol si al pescuitului (articolul 34)

90 % _

Link citre textul integral al mdsurii de ajutor:

http:/[www.west-vlaanderen.be/ ONDERNEMEN/ECONOMIE_START /Pages/StaatssteunLandbouw.aspx

Numdrul de referingd al ajutorului

SA.37959 (13/X)

Stat membru Estonia
Numdrul de referintd al statului membru —
Numele regiunii (NUTS) Estonia

Articolul 107 alineatul (3) litera (a)

Autoritatea care acordd ajutorul

SA Keskkonnainvesteeringute Keskus
Narva mnt 7A, Tallinn 10117
http:/[www kik.ce

Denumirea mdsurii de ajutor

Jaatmete kogumise, sortimise ja taaskasutusse suunamise arendamine

Temeiul juridic national (trimitere la publicagia
oficiald nationald)

1) Keskkonnaministri 3. augusti 2009. a mddrus nr 47 ,Meetme
Jaitmete kogumise, sortimise ja taaskasutusse suunamise aren-
damine” tingimused” (RTL, 7.8.2009, 65, 968; RT I, 29.11.2013,
19)

2) Perioodi 2007-2013 struktuuritoetuse seadus (RT I 2006, 59, 440;
RT [, 3.2.2011, 3)

Tipul masurii

Schemd

Modificarea unei misuri de ajutor existente

SA.32949

Durata

2.12.2013-30.6.2014

Sectorul (sectoarele) economic(e) vizat(e)

Toate sectoarele economice care pot beneficia de ajutor



http://www.west-vlaanderen.be/ONDERNEMEN/ECONOMIE_START/Pages/StaatssteunLandbouw.aspx
http://www.kik.ee
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Tipul de beneficiar

IMM,intreprindere mare

Valoarea anuald totald a bugetului previzionat
in temeiul schemei de ajutor

EUR 3,056 (in milioane)

Pentru garantii

Instrumentul de ajutor (articolul 5)

Subventie directd

Trimitere la decizia Comisiei

In cazul cofinantirii din fonduri comunitare

Uhtekuuluvusfond — EUR 3,06 (in milioane)

Obiective

Intensitatea maximd a ajutorului in % sau
valoarea maximd a ajutorului in moneda
nationald

Prime pentru IMM-uri in
0,

%

Ajutor regional — schemd (articolul 13)

50 %

0%

Ajutoare pentru consultantd in favoarea IMM-
urilor (articolul 26)

50 %

Link citre textul integral al masurii de ajutor:

https:/[www.riigiteataja.cefakt/129112013019?leiaKehtiv

Numdrul de referintd al ajutorului

SA.37968 (13[X)

Stat membru

Belgia

Numdrul de referintd al statului membru

Numele regiunii (NUTS)

VLAAMS GEWEST
Zone neasistate

Autoritatea care acordd ajutorul

Vlaams Energieagentschap
Koning Albert II-laan 20 bus 17
1000 Brussel

http://www.energiesparen.be/milieuvriendelijke/steunregeling

Denumirea mdsurii de ajutor

Steunregeling voor nuttige groene warmte.
Steunregeling voor restwarmte.

Steunregeling voor injectie van biomethaan.

Temeiul juridic national (trimitere la publicatia | 13 SEPTEMBER 2013. — Besluit van de Vlaamse Regering tot
oficiald nationald) wijziging van het besluit van de Vlaamse Regering van 19 november
2010 houdende algemene bepalingen over het energicbeleid, wat
betreft de invoering van een steunregeling voor restwarmte

Tipul masurii Schema

Modificarea unei masuri de ajutor existente | —

Durata 5.12.2013-5.2.2014

Sectorul (sectoarele) economic(e) vizat(e) Toate sectoarele economice care pot beneficia de ajutor

Tipul de beneficiar IMM,intreprindere mare

Valoarea anuald totald a bugetului previzionat | EUR 6,712 (in milioane)
in temeiul schemei de ajutor



https://www.riigiteataja.ee/akt/129112013019?leiaKehtiv
http://www.energiesparen.be/milieuvriendelijke/steunregeling
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Pentru garantii —

Instrumentul de ajutor (articolul 5) Subventie directd

Trimitere la decizia Comisiei —

in cazul cofinantirii din fonduri comunitare | —

Intensitatea maximd a ajutorului in % sau . AN
L A . AN Prime pentru IMM-uri in
Obiective valoarea maximd a ajutorului in moneda o

nationald ?

Ajutoare de mediu pentru investitii in mdsuri | 20 % 20,2 %
de economisire a energiei (articolul 21)

Ajutoare de mediu pentru investitii in | 45 % 20,2 %
promovarea productiei de energie din surse
regenerabile de energie (articolul 23)

Link citre textul integral al masurii de ajutor:

http:/[codex.vlaanderen.be/Portals/Codex/documenten/1023387.html
http://codex.vlaanderen.be/Portals/Codex/documenten/1023389.html
http://codex.vlaanderen.be/Portals/Codex/documenten/1023388.html

Numdrul de referinta al ajutorului SA.37971 (13/X)
Stat membru Tarile de Jos
Numdirul de referingd al statului membru NL:
Numele regiunii (NUTS) GRONINGEN

Mixte
Autoritatea care acordd ajutorul Provincie Groningen

Postbus 610, 9700 AP Groningen
www.provinciegroningen.nl

Denumirea mdsurii de ajutor Uitvoeringskader Ruimtelijk Economisch Programma ZZL Regionaal
deel — Groningen, hoofdstuk 3A Subsidie voor opleidingsprojecten

Temeiul juridic national (trimitere la publicatia | Kaderverordening subsidies provincie Groningen 1998
oficiald nationald)

Tipul mdsurii Schemd

Modificarea unei misuri de ajutor existente | —

Durata 11.12.2013-31.12.2020
Sectorul (sectoarele) economic(e) vizat(e) Toate sectoarele economice care pot beneficia de ajutor
Tipul de beneficiar IMM,intreprindere mare

Valoarea anuali totald a bugetului previzionat | EUR 10 (in milioane)
in temeiul schemei de ajutor

Pentru garantii —

Instrumentul de ajutor (articolul 5) Subventie directd



http://codex.vlaanderen.be/Portals/Codex/documenten/1023387.html
http://codex.vlaanderen.be/Portals/Codex/documenten/1023389.html
http://codex.vlaanderen.be/Portals/Codex/documenten/1023388.html
http://www.provinciegroningen.nl
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Trimitere la decizia Comisiei

In cazul cofinantirii din fonduri comunitare

Obiective

Intensitatea maximd a ajutorului in % sau
valoarea maximd a ajutorului in moneda
nationald

Prime pentru IMM-uri in
%

Formare generald [articolul 38 alineatul (2)]

50 % 0%

Formare specificd [articolul 38 alineatul (1)]

25% 20,2 %

Link citre textul integral al mdsurii de ajutor:

http:/[www.provinciegroningen.nl/fileadmin/user_upload/Documenten/Brief/2010-0214 3bijlage.pdf

http:/fwww.provinciegroningen.nl/fileadmin/user_upload/Documenten/Provinciaal_blad/

provinciaalblad201357.pdf

Numdrul de referintd al ajutorului

SA.37982 (13/X)

Stat membru Germania

Numdrul de referintd al statului membru —

Numele regiunii (NUTS) HESSEN
Mixte

Autoritatea care acordd ajutorul

Hessisches Ministerium fiir Wissenschaft und Kunst
Rheinstrale 23-25

65185 Wiesbaden

www.hmwk hessen.de

Denumirea masurii de ajutor

Richtlinie zur Forderung von Forschung und Entwicklung
L Elektromobilitit in hessischen Kommunen®, Abschnitt 5.2.1:

Forderzweck Fahrzeugbeschaffung, Absatz ,Antragsteller: Kommunale
Unternehmen*®

Temeiul juridic national (trimitere la publicatia
oficiald nationald)

Richtlinie zur Forderung von Forschung und Entwicklung
,Elektromobilitit in hessischen Kommunen*

Staatsanzeiger fur das Land Hessen vom 18. Februar 2013, S. 341

Tipul masurii

Schemi

Modificarea unei masuri de ajutor existente

Durata

1.2.2014-31.12.2016

Sectorul (sectoarele) economic(e) vizat(e)

TRANSPORT $I DEPOZITARE

Tipul de beneficiar

IMM,intreprindere mare

Valoarea anuald totald a bugetului previzionat
in temeiul schemei de ajutor

EUR 0,125 (in milioane)

Pentru garantii

Instrumentul de ajutor (articolul 5)

Subventie directd



http://www.provinciegroningen.nl/fileadmin/user_upload/Documenten/Brief/2010-02143bijlage.pdf
http://www.provinciegroningen.nl/fileadmin/user_upload/Documenten/Provinciaal_blad/provinciaalblad201357.pdf
http://www.provinciegroningen.nl/fileadmin/user_upload/Documenten/Provinciaal_blad/provinciaalblad201357.pdf
http://www.hmwk.hessen.de
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Trimitere la decizia Comisiei —

in cazul cofinantirii din fonduri comunitare | —

Intensitatea maximd a ajutorului in % sau . . s

L A . AN Prime pentru IMM-uri in
Obiective valoarea maximi a ajutorului in moneda Y

. 19 0

nationald

Ajutoare pentru achizitionarea de noi vehicule | 35 % 0%
de transport care respectd standarde mai
stricte decat cele comunitare sau imbunititesc
nivelul de protectie a mediului in absenta
standardelor comunitare (articolul 19)

Link cdtre textul integral al mdsurii de ajutor:

http:/[stanz.ms-visucom.de/anwendungen/ms-visucom/bilder/firma80/2013_public/Ausgabe_08_2013.pdf

Numdrul de referintd al ajutorului SA.37983 (13/X)

Stat membru Germania

Numdrul de referintd al statului membru —

Numele regiunii (NUTS) DEUTSCHLAND
Mixte
Autoritatea care acordd ajutorul Bundesministerium fiir Wirtschaft und Technologie

Scharnhorststr. 34-37
10115 Berlin
http:/[www.bmwi.de

Denumirea mdsurii de ajutor Entwicklung konvergenter Informations- und Kommunikationstechnik
(IKT)

Temeiul juridic national (trimitere la publicatia | Bundesanzeiger AT 10.12.2013 B1
oficiald nationald)

Tipul masurii Schemd

Modificarea unei masuri de ajutor existente | —

Durata 1.1.2014-31.12.2017
Sectorul (sectoarele) economic(e) vizat(e) Cercetare-dezvoltare
Tipul de beneficiar IMM,intreprindere mare

Valoarea anuali totald a bugetului previzionat | EUR 150 (in milioane)
in temeiul schemei de ajutor

Pentru garantii —

Instrumentul de ajutor (articolul 5) Subventie directd

Trimitere la decizia Comisiei —

In cazul cofinantirii din fonduri comunitare | —

Intensitatea maximd a ajutorului in % sau
Obiective valoarea maximd a ajutorului in moneda
nationald

Prime pentru IMM-uri in
%

Dezvoltare  experimentald  [articolul 31| 25% 20,2 %
alineatul (2) litera (c)]



http://stanz.ms-visucom.de/anwendungen/ms-visucom/bilder/firma80/2013_public/Ausgabe_08_2013.pdf
http://www.bmwi.de
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Ajutoare pentru studii de fezabilitate tehnice | 75 % —
(articolul 32)

Cercetare fundamentald [articolul 31 alineatul | 100 % —

(2) litera (a)]

Cercetare industriald [articolul 31 alineatul (2) | 50 % 20,2 %
litera (b)]

Link cidtre textul integral al mdsurii de ajutor:

http:/fwww.bmwi.de/BMWi/Redaktion/PDF/B [bekanntmachung-bundesanzeiger-verlaengerung-
foerderschwerpunkt-konv-ikt,property=pdf,bereich=bmwi2012,sprache=de,rwb=true.pdf

Startseite > Themen > Digitale Welt > Internet der Zukunft > Internet der Dinge > Bekanntmachungen

http:/fwww.bmwi.de/BMWi/Redaktion/PDF/B [bekanntmachung-bundesanzeiger-verlaengerung-
foerderschwerpunkt-konv-ikt,property=pdf,bereich=bmwi2012,sprache=de,rwb=true.pdf

Startseite > Themen > Digitale Welt > Internet der Zukunft > Internet der Dienste > Bekanntmachungen

Numdrul de referintd al ajutorului

SA.38015 (13[X)

Stat membru

Belgia

Numdirul de referintd al statului membru

Numele regiunii (NUTS)

VLAAMS BRABANT
Zone neasistate

Autoritatea care acordd ajutorul

Provincie Vlaams-Brabant
Provincieplein 1

3010 Leuven
www.vlaamsbrabant.be

Denumirea masurii de ajutor

Nominatieve subsidie aan het Koninklijk Belgisch Instituut tot Verbe-
tering van de Biet vzw.

Temeiul juridic national (trimitere la publicatia
oficiald nationald)

— provinciedecreet, vnl. artikel 154 t.e.m. 158

— wet van 14 november 1983 betreffende het reglement van de
modaliteiten inzake de toekenning van subsidies en de controle
op het gebruik ervan;

— KB van 2 juni 1999 betreffende de algemene regeling van de
provincieboekhouding en vnl. het artikel 54, 5°-b;

— provinciaal reglement van 18 februari 1997 betreffende subsi-
diéring en toestaan van reservevorming door subsidietrekkers;

— 101LANO01/001/001/6490 van het provinciale budget 2014.

Tipul masurii

Schemd

Modificarea unei masuri de ajutor existente

Durata

1.1.2014-31.12.2014

Sectorul (sectoarele) economic(e) vizat(e)

AGRICULTURA, SILVICULTURA SI PESCUIT

Tipul de beneficiar

IMM

Valoarea anuald totald a bugetului previzionat
in temeiul schemei de ajutor

EUR 0,025 (in milioane)

Pentru garantii

Instrumentul de ajutor (articolul 5)

Subventie directd



http://www.bmwi.de/BMWi/Redaktion/PDF/B/bekanntmachung-bundesanzeiger-verlaengerung-foerderschwerpunkt-konv-ikt,property=pdf,bereich=bmwi2012,sprache=de,rwb=true.pdf
http://www.bmwi.de/BMWi/Redaktion/PDF/B/bekanntmachung-bundesanzeiger-verlaengerung-foerderschwerpunkt-konv-ikt,property=pdf,bereich=bmwi2012,sprache=de,rwb=true.pdf
http://www.bmwi.de/BMWi/Redaktion/PDF/B/bekanntmachung-bundesanzeiger-verlaengerung-foerderschwerpunkt-konv-ikt,property=pdf,bereich=bmwi2012,sprache=de,rwb=true.pdf
http://www.bmwi.de/BMWi/Redaktion/PDF/B/bekanntmachung-bundesanzeiger-verlaengerung-foerderschwerpunkt-konv-ikt,property=pdf,bereich=bmwi2012,sprache=de,rwb=true.pdf
http://www.vlaamsbrabant.be
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Trimitere la decizia Comisiei

in cazul cofinantirii din fonduri comunitare

Obiective

Intensitatea maximd a ajutorului in % sau . ..
R . Prime pentru IMM-uri in
valoarea maximd a ajutorului in moneda %

nationald ?

Ajutoare pentru cercetare §i dezvoltare in
sectorul agricol si al pescuitului (articolul 34)

100 % —

Link citre textul integral al mdsurii de ajutor:

https://drive.google.com/file/d/0B_wjQwsc 3gUhQlp0ZnYwaXc4dDQ/editPusp=sharing

Numdrul de referintd al ajutorului

SA.38017 (13/X)

Stat membru

Belgia

Numdrul de referingd al statului membru

Numele regiunii (NUTS)

VLAAMS BRABANT
Zone neasistate

Autoritatea care acordd ajutorul

Provincie Vlaams-Brabant
Provincieplein 1

3010 Leuven
www.vlaamsbrabant.be

Denumirea mdasurii de ajutor

Nominatieve subsidie aan het Vlaams Centrum voor de Bewaring van
Tuinbouwproducten.

Temeiul juridic national (trimitere la publicatia
oficiald nationald)

— provinciedecreet, vnl. artikel 154 t.e.m. 158

— wet van 14 november 1983 betreffende het reglement van de
modaliteiten inzake de toekenning van subsidies en de controle
op het gebruik ervan;

— KB van 2 juni 1999 betreffende de algemene regeling van de
provincieboekhouding en vnl. het artikel 54, 5°b;

— provinciaal reglement van 18 februari 1997 betreffende subsi-
diéring en toestaan van reservevorming door subsidietrekkers;

— 101LAN01/001/001/6490 van het provinciale budget 2014.

Tipul mdsurii

Schema

Modificarea unei misuri de ajutor existente

Durata

1.1.2014-31.12.2014

Sectorul (sectoarele) economic(e) vizat(e)

AGRICULTURA, SILVICULTURA SI PESCUIT

Tipul de beneficiar

IMM

Valoarea anuald totald a bugetului previzionat
in temeiul schemei de ajutor

EUR 0,025 (in milioane)

Pentru garantii

Instrumentul de ajutor (articolul 5)

Subventie directd

Trimitere la decizia Comisiei



https://drive.google.com/file/d/0B_wjQwsc3gUhQlp0ZnYwaXc4dDQ/edit?usp=sharing
http://www.vlaamsbrabant.be
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In cazul cofinantirii din fonduri comunitare

Obiective

Intensitatea maximd a ajutorului in % sau
valoarea maximd a ajutorului in moneda
nationald

Prime pentru IMM-uri in
%

Ajutoare pentru cercetare si dezvoltare in
sectorul agricol i al pescuitului (articolul 34)

100 % —

Link citre textul integral al masurii de ajutor:

https://drive.google.com/file/d/0B_wjQwsc3gUhQlp0ZnYwaXc4dDQ/editPusp=sharing

Numdrul de referintd al ajutorului

SA.38020 (13/X)

Stat membru

Spania

Numdrul de referintd al statului membru

Numele regiunii (NUTS)

ESPANA, PAIS VASCO
Zone neasistate

Autoritatea care acordd ajutorul

GOBIERNO VASCO - DEPARTAMENTO DE DESARROLLO
ECONOMICO Y COMPETITIVIDAD

C/ Donostia 1

01010-Vitoria

http:/[www.nasdap.ejgv.cuskadi.net/r50-2397 [es|

Denumirea mdsurii de ajutor

Ayudas a la investigacion, desarrollo e innovacién de los sectores
agrario, alimentario y pesquero de la Comunidad Auténoma del Pais
Vasco

Temeiul juridic national (trimitere la publicatia
oficiald nationald)

DECRETO 423/2013, de 7 de octubre, de ayudas a la investigacion,
desarrollo e innovacién de los sectores agrario, alimentario y pesquero
de la Comunidad Auténoma del Pais Vasco (Programa Berriker).

Capitulos II, Il y IV

Tipul masurii

Schemd

Modificarea unei masuri de ajutor existente

Modificare X 388/2010

Durata

26.11.2013-31.12.2015

Sectorul (sectoarele) economic(e) vizat(e)

AGRICULTURA, SILVICULTURA SI PESCUIT, Industria alimentars,
Fabricarea biuturilor

Tipul de beneficiar

IMM,intreprindere mare

Valoarea anuald totald a bugetului previzionat
in temeiul schemei de ajutor

EUR 1,4 (in milioane)

Pentru garantii

Instrumentul de ajutor (articolul 5)

Subventie directd

Trimitere la decizia Comisiei

In cazul cofinantirii din fonduri comunitare

Obiective

Intensitatea maximd a ajutorului in % sau
valoarea maximd a ajutorului in moneda
nationald

Prime pentru IMM-uri in
%

Ajutoare pentru studii de fezabilitate tehnice
(articolul 32)

65 % —



https://drive.google.com/file/d/0B_wjQwsc3gUhQlp0ZnYwaXc4dDQ/edit?usp=sharing
http://www.nasdap.ejgv.euskadi.net/r50-2397/es/
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Ajutoare  pentru intreprinderi nou-create

inovatoare (articolul 35)

1 000 000 EUR —

Cercetare industriald [articolul 31 alineatul (2) | 50 % 10,1 %
litera (b)]

Cercetare fundamentald [articolul 31 alineatul | 100 % —

(2) litera (a)]

Dezvoltare  experimentald  [articolul 31 | 25% 10,1 %

alineatul (2) litera (c)]

Link citre textul integral al masurii de ajutor:

https://www.euskadi.net/bopv2/datos/2013/11/1305125a.pdf

Numdrul de referingd al ajutorului

SA.38027 (13/X)

Stat membru Italia
Numdirul de referintd al statului membru —
Numele regiunii (NUTS) VENETO

Zone neasistate

Autoritatea care acordd ajutorul

Regione del Veneto
Dorsoduro 3494/A
30123 Venezia Italia
www.regione.veneto.it

Denumirea mdsurii de ajutor

Contributi per il finanziamento di progetti di ricerca industriale e
sviluppo sperimentale, a carattere interregionale

Temeiul juridic national (trimitere la publicatia
oficiald nationald)

Programma Operativo Regionale per la Competitivita Regionale e
Occupazione per il Veneto, parte FESR 2007 — 2013.

Delibera della Giunta regionale 2054 del 19.11.2013 pubblicata nel
Bollettino ufficiale della regione del Veneto n. 102 del 29.11.2013.

Tipul mdsurii

Schemd

Modificarea unei masuri de ajutor existente

Durata

16.12.2013-30.6.2015

Sectorul (sectoarele) economic(e) vizat(e)

INDUSTRIA PRELUCRATOARE, PRODUCTIA SI FURNIZAREA DE
ENERGIE ELECTRICA SI TERMICA, GAZE, APA CALDA SI AER
CONDITIONAT, DISTRIBUTIA APEL; SALUBRITATE, GESTIONAREA
DESEURILOR, ACTIVITATI DE DECONTAMINARE, CONSTRUCTII,
TRANSPORT SI DEPOZITARE, INFORMATII SI COMUNICATII, ACTI-
VITATI PROFESIONALE, STINTIFICE $I TEHNICE

Tipul de beneficiar

IMM,intreprindere mare

Valoarea anuald totald a bugetului previzionat
in temeiul schemei de ajutor

EUR 2,9534 (in milioane)

Pentru garantii

Instrumentul de ajutor (articolul 5)

Altele — contributi a fondo perduto ai sensi del regolamento (CE) n.
800/2008

Trimitere la decizia Comisiei



https://www.euskadi.net/bopv2/datos/2013/11/1305125a.pdf
http://www.regione.veneto.it

Jurnalul Oficial al Uniunii Europene

C 69/53

In cazul cofinantirii din fonduri comunitare

POr CRO Veneto FESR 2007 — 2013 approvato con Decisione della
Commissione Europea C(2007) n. 4247, modificata con Decisione
della Commissione Europea C(2012) n. 9310 e Decisione della
Commissione Europea C(2013)3526 . CCI2007IT162 P0015 — EUR
1,36 (in milioane)

Intensitatea maximd a ajutorului in % sau Pri AN
Lo S . L rime pentru IMM-uri in
Obiective valoarea maximi a ajutorului in moneda %
nationald ’

Cercetare industriald [articolul 31 alineatul (2) | 50 % 20,2 %
litera (b)]
Dezvoltare  experimentald  [articolul 31 | 25 % 20,2 %
alineatul (2) litera (c)]

Link cidtre textul integral al mdsurii de ajutor:

http:/fwww.regione.veneto.it/web/programmi-comunitari/azione-511

Aprire il file denominato «DGR n. 2054 del 19.11.2013»

http://bur.regione.veneto.it/BurvServices/pubblica/SommarioSingoloBur.aspx*cod=9&num=102&date=29/11/

2013

cercare la Deliberazione di Giunta regionale n. 2054 del 19.11.2013

http:/[www.regione.veneto.it/web/bandi-avvisi-concorsi/dettaglio-bando?_spp_detailld=2617289

a fondo pagina aprire il file denominato «Bando — Allegato A».

Numdrul de referintd al ajutorului

SA.38029 (13/X)

Stat membru Italia
Numdirul de referintd al statului membru —
Numele regiunii (NUTS) VENETO

Articolul 107 alineatul (3) litera (c)

Autoritatea care acordd ajutorul

REGIONE DEL VENETO
PALAZZO BALBI DORSODURO 3901 30123 VENEZIA
www.regione.veneto.it

Denumirea misurii de ajutor

RILANCIARE L'IMPRESA VENETA — Progetti di innovazione e di
sviluppo — Modalita a sportello — anno 2013

Temeiul juridic national (trimitere la publicatia
oficiald nationald)

LR 10/90 «ORDINAMENTO SISTEMA DI FORMAZIONE PROFES-
SIONALE E ORGANIZZAZIONE DELLE POLITICHE REGIONALI DEL
LAVORO. DGR N. 1566/2009 “POLITICHE ATTIVE PER IL
CONTRASTO ALLA CRISI OCCUPAZIONALE". DGR 1675/2011
“PIANO DELLE POLITICHE ATTIVE PER IL CONTRASTO ALLA
CRISI VALORIZZAZIONE DEL CAPITALE UMANO - POLITICHE
PER L'OCCUPAZIONE E L'OCCUPABILITA”» — DGR 869 DEL
4.6.2013 — DDR N. 1076 DEL 16.12.2013 — 9° SPORTELLO

Tipul mdsurii

Schema

Modificarea unei masuri de ajutor existente

Durata

16.12.2013-31.12.2013

Sectorul (sectoarele) economic(e) vizat(e)

INDUSTRIA PRELUCRATOARE, HOTELURI SI RESTAURANTE

Tipul de beneficiar

IMM



http://www.regione.veneto.it/web/programmi-comunitari/azione-511
http://bur.regione.veneto.it/BurvServices/pubblica/SommarioSingoloBur.aspx?cod=9&num=102&date=29/11/2013
http://bur.regione.veneto.it/BurvServices/pubblica/SommarioSingoloBur.aspx?cod=9&num=102&date=29/11/2013
http://www.regione.veneto.it/web/bandi-avvisi-concorsi/dettaglio-bando?_spp_detailId=2617289
http://www.regione.veneto.it
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Valoarea anuali totald a bugetului previzionat
in temeiul schemei de ajutor

EUR 0,116 (in milioane)

Pentru garantii

Instrumentul de ajutor (articolul 5)

Subventie directd

Trimitere la decizia Comisiei

In cazul cofinantirii din fonduri comunitare

DGR 869 DEL 4.6.2013 — DDR N. 1076 DEL 16.12.2013 - 9°
SPORTELLO — EUR 0,12 (in milioane)

Obiective

Intensitatea maximd a ajutorului in % sau . AN

PR . Prime pentru IMM-uri in
valoarea maximd a ajutorului in moneda %

. ~ ()

nationald

Formare generald [articolul 38 alineatul (2)]

70 % 0%

Link citre textul integral al masurii de ajutor:

http://www.regione.veneto.it/web/formazione/moduli-fse

Rilanciare l'impresa veneta — Progetti innovazione e sviluppo

Numadrul de referintd al ajutorului

SA.38030 (13/X)

Stat membru Italia
Numadrul de referintd al statului membru —
Numele regiunii (NUTS) VENETO

Articolul 107 alineatul (3) litera (c)

Autoritatea care acordd ajutorul

REGIONE DEL VENETO
PALAZZO BALBI DORSODURO 3901 30123 VENEZIA
www.regione.veneto.it

Denumirea masurii de ajutor

RILANCIARE L'IMPRESA VENETA — Progetti di innovazione e di
sviluppo — Modalita a sportello — anno 2013

Temeiul juridic national (trimitere la publicatia
oficiald nationald)

LR 10/90 «ORDINAMENTO SISTEMA DI FORMAZIONE PROFES-
SIONALE E ORGANIZZAZIONE DELLE POLITICHE REGIONALI DEL
LAVORO. DGR N. 1566/2009 “POLITICHE ATTIVE PER IL
CONTRASTO ALLA CRISI OCCUPAZIONALE". DGR 1675/2011
“PIANO DELLE POLITICHE ATTIVE PER IL CONTRASTO ALLA
CRISI VALORIZZAZIONE DEL CAPITALE UMANO - POLITICHE
PER L'OCCUPAZIONE E L'OCCUPABILITA™» - DGR 869 DEL
4.6.2013 — DDR N. 1044 DEL 2.12.2013 - 8° SPORTELLO

Tipul mdsurii

Schema

Modificarea unei masuri de ajutor existente

Durata

2.12.2013-31.12.2013

Sectorul (sectoarele) economic(e) vizat(e)

INDUSTRIA PRELUCRATOARE

Tipul de beneficiar

IMM,intreprindere mare

Valoarea anuali totald a bugetului previzionat
in temeiul schemei de ajutor

EUR 0,099 (in milioane)



http://www.regione.veneto.it/web/formazione/moduli-fse
http://www.regione.veneto.it

7.3.2014

Jurnalul Oficial al Uniunii Europene

C 69/55

Pentru garantii

Instrumentul de ajutor (articolul 5)

Subventie directd

Trimitere la decizia Comisiei

In cazul cofinantirii din fonduri comunitare

DGR 869 DEL 4.6.2013 - DDR N. 1044 DEL 2.12.2013 - &°

SPORTELLO — EUR 0,10 (in milioane)

Obiective

Intensitatea maximd a ajutorului in % sau
valoarea maximd a ajutorului in moneda
nationald

Prime pentru IMM-uri in
%

Formare generald [articolul 38 alineatul (2)]

70 %

0%

Link citre textul integral al masurii de ajutor:

http:/fwww.regione.veneto.it/web/formazione/moduli-fse

Rilanciare I'impresa veneta — Progetti innovazione e sviluppo

Numdrul de referinta al ajutorului

SA.38068 (13/X)

Stat membru

Tirile de Jos

Numadrul de referintd al statului membru

Numele regiunii (NUTS)

OVERIJSSEL, NOORD-OVERIJSSEL, ZUIDWEST-OVERIJSSEL, TWENTE

Zone neasistate

Autoritatea care acordd ajutorul

Provincie Overijssel
Luttenberstraat 2, 8011 EE Zwolle
www.overijssel.nl

Denumirea mdsurii de ajutor

Paragraaf 8.14 MKB energielening COMP

Temeiul juridic national (trimitere la publicatia
oficiald nationald)

Uitvoeringsbesluit subsidies Overijssel 2011, paragraaf 8.14 MKB ener-

gielening

Tipul masurii

Schemd

Modificarea unei masuri de ajutor existente

Durata

22.11.2013-31.12.2015

Sectorul (sectoarele) economic(e) vizat(e)

Toate sectoarele economice care pot beneficia de ajutor

Tipul de beneficiar

IMM

Valoarea anuali totald a bugetului previzionat
in temeiul schemei de ajutor

EUR 1 (in milioane)

Pentru garantii

Instrumentul de ajutor (articolul 5)

Subventionarea dobanzii

Trimitere la decizia Comisiei

In cazul cofinantirii din fonduri comunitare



http://www.regione.veneto.it/web/formazione/moduli-fse
http://www.overijssel.nl
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Obiective

Intensitatea maximd a ajutorului in % sau
valoarea maximi a ajutorului in moneda

Prime pentru IMM-uri in
0,

nationald %
Ajutoare de mediu pentru investitii in mdsuri | 11,2 % 0%
de economisire a energiei (articolul 21)
Ajutoare de mediu pentru investiti in | 11,2 % 0%

promovarea productiei de energie din surse
regenerabile de energie (articolul 23)

Link cdtre textul integral al masurii de ajutor:

http:/[www.overijssel.nl/loket/provinciale/uitvoeringsbesluit_subsidies_overijssel_2011

www.overijssel.nl, kies loket, kies subsidies, kies wet en regelgeving, kies uitvoeringsbesluit subsidies
Overijssel 2011, kies paragraaf 8.14 MKB energielening


http://www.overijssel.nl/loket/provinciale/uitvoeringsbesluit_subsidies_overijssel_2011
http://www.overijssel.nl
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Informatii comunicate de statele membre privind ajutoarele de stat acordate in conformitate cu

Regulamentul (CE) nr. 1857/2006 al Comisiei privind aplicarea articolelor 87 si 88 din tratat

ajutoarelor de stat pentru intreprinderile mici si mijlocii care isi desfisoard activitatea in
domeniul productiei de produse agricole si de modificare a Regulamentului (CE) nr. 70/2001

(2014/C 69/05)

Ajutor nr.: SA.38064 (13/XA)
Stat membru: Tirile de Jos
Regiune: FRIESLAND

Denumirea sistemului de ajutoare sau denumirea intre-
prinderii care beneficiazi de ajutorul individual: Subsidie
agrarische bedrijfsverplaatsing en daaraan gerelateerde investe-
ringskosten

Temei legal:
Kaderverordening PMJP Fryslan 2009

Subsidieverordening PMJP Fryslan 2009 hoofdstuk 1.1.3
subsidie agrarische bedrijfsverplaatsing

Artikel 3.54 en artikel 3.64 Wet inkomstenbelasting 2001
juncto artikel 12a, onderdeel b, Uitvoeringsbesluit Inkomsten-
belasting 2001

Cheltuielile anuale previzute in cadrul sistemului de
ajutoare sau valoarea totald a ajutorului individual acordat
intreprinderii: Valoarea anuald totald a bugetului previzionat in
temeiul schemei de ajutor: EUR 1,6 (in milioane)

Valoarea maximd a ajutorului: 100 %

Durata sistemului de ajutoare sau a ajutorului individual:
22.2.2014- 31.12.2015

Obiectivul ajutorului: Investitii in exploatatiile agricole
[articolul 4 din Reg. (CE) nr. 1857/2006], Transferul cladirilor
agricole in interes public [articolul 6 din Reg. (CE) nr.
1857/2006]

Sectorul (sectoarele) in cauzi: AGRICULTURA, SILVI-
CULTURA SI PESCUIT

Denumirea si adresa autorititii care acordi ajutorul:
provincie Fryslan

Tweebaksmarkt 52, 8911 KZ Leeuwarden

Adresa web:

http:/fwetten.overheid.nl[BWBR0012066/geldigheidsdatum_03-
05-2012#Hoofdstuk3_Artikel12a

http:/fwww.fryslan.nl/4025subsidieverordening-pmjp-fryslan-
2009/

Alte informatii: —

Ajutor nr.: SA.38329 (14/XA)

Stat membru: Italia

Regiune: SARDEGNA

Denumirea sistemului de ajutoare sau denumirea intre-
prinderii care beneficiazi de ajutorul individual: Legge
regionale 12 settembre 2013, n. 25, art. 2, lett. a). Interventi
urgenti a favore degli allevatori per fronteggiare la febbre
catarrale degli ovini (Blue tongue).

Temei legal:

Legge regionale 12 settembre 2013, n.25 (Interventi urgenti a
favore degli allevatori per fronteggiare la febbre catarrale degli
ovini (Blue Tongue)

Deliberazione n. 547 del 30 dicembre 2013 (Legge regionale
12 settembre 2013, n. 25, art. 2, lett. a). Interventi urgenti a
favore degli allevatori per fronteggiare la febbre catarrale degli
ovini)

Cheltuielile anuale previzute in cadrul sistemului de
ajutoare sau valoarea totald a ajutorului individual acordat
intreprinderii: Valoarea anuald totald a bugetului previzionat in
temeiul schemei de ajutor: EUR 8 (in milioane)

Valoarea maximd a ajutorului: 100 %

Durata sistemului de ajutoare sau a ajutorului individual:
3.3.2014 - 3.3.2020

Obiectivul ajutorului: Asistentd tehnicd [articolul 15 din Reg.
(CE) nr. 1857/2006], Bolile animalelor [articolul 10 din Reg.
(CE) nr. 1857/2006], Sectorul cresterii animalelor [articolul 16
din Reg. (CE) nr. 1857/2006]

Sectorul (sectoarele) in cauzd: Cresterea ovinelor si caprinelor

Denumirea si adresa autorititii care acordd ajutorul:

ASSESSORATO  AGRICOLTURA E RIFORMA  AGRO
PASTORALE
VIA PESSAGNO - 09125 CAGLIARI

Adresa web:

http:/[www.regione.sardegna.it/documenti/1_274_
20140114162405.pdf


http://wetten.overheid.nl/BWBR0012066/geldigheidsdatum_03-05-2012#Hoofdstuk3_Artikel12a
http://wetten.overheid.nl/BWBR0012066/geldigheidsdatum_03-05-2012#Hoofdstuk3_Artikel12a
http://www.fryslan.nl/4025/subsidieverordening-pmjp-fryslan-2009/
http://www.fryslan.nl/4025/subsidieverordening-pmjp-fryslan-2009/
http://www.regione.sardegna.it/documenti/1_274_20140114162405.pdf
http://www.regione.sardegna.it/documenti/1_274_20140114162405.pdf
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http:/[www.regione.sardegna.it[j|v[1270?s=244289&v=2&c=&t=
1&anno=

http:/[www.regione.sardegna.it/documenti/1_274_
20140114162342.pdf

Alte informatii: —

Ajutor nr.: SA.38352 (14/XA)
Stat membru: Italia
Regiune: SARDEGNA

Denumirea sistemului de ajutoare sau denumirea intre-
prinderii care beneficiazi de ajutorul individual: ulteriore
stanziamento a favore dellart 1, LR 25/2013, blue tongue

Temei legal:
LR 25/2013 del 12.9.2013, art 1

delibera di giunta regionale n. 4/26 del 5.2.2013
regime SA. 37754 (13/XA)

Cheltuielile anuale previzute in cadrul sistemului de
ajutoare sau valoarea totald a ajutorului individual acordat
intreprinderii: Valoarea totald a ajutorului ad hoc acordat intre-
prinderii: EUR 5 (in milioane)

Valoarea maximd a ajutorului: 100 %

Durata sistemului de ajutoare sau a ajutorului individual:
28.2.2014 - 28.2.2019

Obiectivul ajutorului: Bolile plantelor — infestirile parazitare
[articolul 10 din Reg. (CE) nr. 1857/2006]

Sectorul (sectoarele) in cauzi: AGRICULTURA, SILVI-
CULTURA SI PESCUIT

Denumirea si adresa autoritdtii care acordd ajutorul:

Regione Autnoma della Sardegna, assessorato agricoltura e
riforma pastorale

via Pessagno 4,

0196 Cagliari

Adresa web:

http:/[www.regione.sardegna.it[j[v/1270?s=244289&v=2&c=&t=
1&anno=

http:/[www.regione.sardegna.itfj|v/6 6?s=1&v=9&c=27 &c1=&id=
40997

Alte informatii: —

Ajutor nr.: SA.38354 (14/XA)
Stat membru: Marea Britanie
Regiune: SCOTLAND

Denumirea sistemului de ajutoare sau denumirea intre-
prinderii care beneficiazi de ajutorul individual: The
Scottish Farm Business Advice and Skills Service 2014

Temei legal: Board of Agriculture Act 1889 (Section 2)

Cheltuielile anuale previzute in cadrul sistemului de
ajutoare sau valoarea totald a ajutorului individual acordat
intreprinderii: Valoarea anuald totald a bugetului previzionat in
temeiul schemei de ajutor: GBP 1,1 (in milioane)

Valoarea maximi a ajutorului: 100 %

Durata sistemului de ajutoare sau a ajutorului individual:
1.4.2014 - 31.12.2015

Obiectivul ajutorului: Asistentd tehnicd [articolul 15 din Reg.
(CE) nr. 1857/2006]

Sectorul (sectoarele) in cauzi: Cresterea animalelor, Activitdti
in ferme mixte (cultura vegetald combinatd cu cresterea anima-
lelor), Activitati auxiliare agriculturii si activitdti dupd recoltare

Denumirea si adresa autoritdtii care acordd ajutorul:

The Scottish Government

Directorate for Agriculture, Food and Rural Communities
Agriculture and Rural Development Division

Saughton House (D Spur)

Broomhouse Drive

Edinburgh

EH11 3XD

Adresa web:

http://ec.europa.eufagriculture/stateaid/exemption/2012/
sa35506_en.pdf

http://www.scotland.gov.uk/topics/farmingrural/rural/business|
advice

Alte informatii: —

Ajutor nr.: SA.38368 (14/XA)
Stat membru: Germania
Regiune: DEUTSCHLAND

Denumirea sistemului de ajutoare sau denumirea intre-
prinderii care beneficiazi de ajutorul individual: Bund:
Gesundheit und Robustheit landwirtschaftlicher Nutztiere


http://www.regione.sardegna.it/j/v/1270?s=244289&v=2&c=&t=1&anno=
http://www.regione.sardegna.it/j/v/1270?s=244289&v=2&c=&t=1&anno=
http://www.regione.sardegna.it/documenti/1_274_20140114162342.pdf
http://www.regione.sardegna.it/documenti/1_274_20140114162342.pdf
http://www.regione.sardegna.it/j/v/1270?s=244289&v=2&c=&t=1&anno=
http://www.regione.sardegna.it/j/v/1270?s=244289&v=2&c=&t=1&anno=
http://www.regione.sardegna.it/j/v/66?s=1&v=9&c=27&c1=&id=40997
http://www.regione.sardegna.it/j/v/66?s=1&v=9&c=27&c1=&id=40997
http://ec.europa.eu/agriculture/stateaid/exemption/2012/sa35506_en.pdf
http://ec.europa.eu/agriculture/stateaid/exemption/2012/sa35506_en.pdf
http://www.scotland.gov.uk/topics/farmingrural/rural/business/advice
http://www.scotland.gov.uk/topics/farmingrural/rural/business/advice

7.3.2014

Jurnalul Oficial al Uniunii Europene

C 69/59

Temei legal:
GAK-Gesetz;

Rahmenplan der Gemeinschaftsaufgabe ,Verbesserung der
Agrarstruktur und des Kiistenschutzes”

Cheltuielile anuale previzute in cadrul sistemului de
ajutoare sau valoarea totald a ajutorului individual acordat
intreprinderii: Valoarea anuald totald a bugetului previzionat in
temeiul schemei de ajutor: EUR 20 (in milioane)

Valoarea maximd a ajutorului: 60 %

Durata sistemului de ajutoare sau a ajutorului individual:
1.3.2014 - 31.12.2014

Obiectivul ajutorului: Sectorul cresterii animalelor [articolul 16
din Reg. (CE) nr. 1857/2006]

Sectorul (sectoarele) in cauzi: AGRICULTURA, SILVI-
CULTURA $I PESCUIT

Denumirea si adresa autorititii care acordd ajutorul:

Die Beihilfegewahrung erfolgt durch die zustindigen Linderbe-
hérden

Die Beihilfegewidhrung erfolgt durch die zustindigen Landerbe-
horden (Anschriften siehe Formblatt)

Adresa web:

http://www.bmel.de/SharedDocs/Downloads/Landwirtschaft/
Foerderung/GAK-Foerderungsgrundsaetze/2014neu/
Foerderbereich6.pdf?__blob=publicationFile

Alte informatii: —



http://www.bmel.de/SharedDocs/Downloads/Landwirtschaft/Foerderung/GAK-Foerderungsgrundsaetze/2014neu/Foerderbereich6.pdf?__blob=publicationFile
http://www.bmel.de/SharedDocs/Downloads/Landwirtschaft/Foerderung/GAK-Foerderungsgrundsaetze/2014neu/Foerderbereich6.pdf?__blob=publicationFile
http://www.bmel.de/SharedDocs/Downloads/Landwirtschaft/Foerderung/GAK-Foerderungsgrundsaetze/2014neu/Foerderbereich6.pdf?__blob=publicationFile
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\%

(Anunturi)

PROCEDURI REFERITOARE LA PUNEREA IN APLICARE A POLITICII IN
DOMENIUL CONCURENTEI

COMISIA EUROPEANA

AJUTOR DE STAT - REGATUL UNIT

Ajutor de stat SA.34947 (2013/C) (ex 2013|N) — Contract de investitii (contract timpuriu pentru
compensarea diferentelor) pentru noua centrald nucleard de la Hinkley Point C

Invitatie de a prezenta observatii in temeiul articolului 108 alineatul (2) din Tratatul privind
functionarea Uniunii Europene

(Text cu relevantd pentru SEE)

(2014/C 69/06)

Prin scrisoarea din data de 18 decembrie 2013, reprodusi in versiunea lingvisticd autenticd in paginile care
urmeazd prezentului rezumat, Comisia a comunicat Regatului Unit decizia sa de a initia procedura stabilitd
la articolul 108 alineatul (2) din Tratatul privind functionarea Uniunii Europene referitor la mdsura
mentionatd anterior.

Pirtile interesate isi pot prezenta observatiile in termen de o lund de la data publicdrii acestui rezumat si a

scrisorii care urmeazd, la adresa:

Commission européenne

Direction générale de la concurrence
Greffe des aides d’Etat

Rue de la Loi/Wetstraat, 200

1049 Bruxelles/Brussel
BELGIQUE/BELGIE

Fax: (32-2) 296 12 42
E-mail: stateaidgreffe@ec.europa.eu

Aceste observatii vor fi comunicate Regatului Unit. Pistrarea confidentialititii privind identitatea partii
interesate care prezintd observatiile poate fi solicitatd in scris, precizandu-se motivele care stau la baza

solicitarii.

Descrierea mdsurii pentru care Comisia initiazd procedura

Regatul Unit intentioneazd si asigure securitatea veniturilor si o
garantare de credit pentru un investitor privat intr-o noud
centrald nucleard care urmeazd a fi construitd la Hinkley Point
C. Midsura are la bazi un contract privat intre guvernul
Regatului Unit si investitor, NNBG, care este o societate
detinutd integral de Electricité de France. Acordul este intr-o
formd preliminard si va fi urmat de un contract detaliat.
Misurile incluse in acord, in special contractul pentru
compensarea diferentelor care este utilizat pentru a asigura secu-
ritatea veniturilor pentru NNBG, se bazeazd pe un instrument

care este inclus in proiectul de lege privind energia care a fost
publicat la 29 noiembrie 2012 si care este in prezent dezbatut
in Parlamentul Regatului Unit. Proiectul de lege privind energia
include dispozitii de adoptare a unor acte legislative secundare
care, intr-o etapd ulterioard, vor fi folosite in scopul stabilirii
regimului contractului pentru compensarea diferentelor. Orice
act legislativ secundar va fi adoptat doar dupd obtinerea
avizului regal pentru Legea privind energia, care este
prevazutd a avea loc inainte de sfarsitul anului 2013. Regatul
Unit a confirmat ci toate plitile efectuate in cadrul unor
contracte individuale de investitii, care ar putea fi notificate
Comisiei in viitor, vor fi conditionate de aprobarea Comisiei,
in mdsura in care acestea implicd ajutor de stat.


mailto:stateaidgreffe@ec.europa.eu
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Autoritatea care acordd ajutorul este guvernul Regatului Unit, i
anume secretarul de stat pentru energie si schimbari climatice.

Ajutorul este acordat sub doud forme. Mai intdi, in cadrul
contractului de investitii, care precede contractul pentru
compensarea diferentelor, NNBG va primi o sumi fixd repre-
zentand venituri corespunzdtoare productiei sale, pentru care va
primi un preg fix, ,pretul de exercitiu”. NNBG va primi diferite
plati pe baza productiei sale evaluate, care nu depdsesc o valoare
maximd ce va fi previzutd in contractul de investitii. Energia
electricd produsd de NNBG va fi vandutd pe piatd. Atunci cand
pretul de referintd la care este vandutd energia electricd este mai
mic decat pretul de exercitiu, secretarul de stat va plati diferenta
dintre pretul de exercitiu §i pretul de referintd, asigurdndu-se ci
NNBG va primi in cele din urmd venituri la un nivel fixat in
functie de pretul de exercitiu si de nivelul productiei sale. In
situagia inversd, cand pretul de referintd este mai mare decat
pretul de exercitiu, NNBG va fi obligatd si pliteascd diferenta
citre secretarul de stat. Si in acest caz, prin urmare, NNBG va
primi venituri la un anumit nivel fixat, in functie de pretul de
exercitiu si de nivelul productiei sale.

Contractul de investitii se va transforma intr-un contract pentru
compensarea diferentelor imediat ce Regatul Unit va pune in
aplicare actele legislative secundare. Contractul de investitii i
contractul pentru compensarea diferentelor vor avea o durati
de 35 ani incepind cu prima zi de exploatare a centralei
nucleare. NNGB va primi un pret de exercitiu de 92,50 GBP
per MWh, indexat la inflatia preturilor de consum, care
inseamnd o ratd a rentabilitdtii dupa impozitare de 9,87 %, in
termeni nominali.

Regatul Unit sustine cd urmdreste trei obiective: securitatea
aproviziondrii, intrucat crede cd nivelurile aproviziondrii in
viitor sunt compromise de inchiderea centralelor vechi si de
tranzitia la generarea cu emisii scdzute de carbon, decarboni-
zarea, intrucat centralele nucleare pot produce energie electricd
de bazd cu emisii reduse de carbon, precum si diversificarea
surselor de energie electrici. Tn plus, Regatul Unit considerd
cd mdsura este conformd cu Tratatul Euratom.

Valoarea totald a ajutorului depinde de ipotezele privind
preturile viitoare pentru vdnzarea cu ridicata si rata de actua-
lizare §i poate varia intre zero si 17,6 miliarde GBP.

Evaluarea masurii

Comisia considerd ci mdsura contine ajutor de stat in sensul
articolul 107 alineatul (1) din TFUE deoarece mdsura nu implicd
un serviciu de interes economic general autentic si favorizeazd o
intreprindere in mod selectiv, amenintdnd si denatureze
concurenta si si afecteze schimburile comerciale dintre statele
membre.

Comisia are serioase indoieli cu privire la faptul cd se poate
considera cd masurile urmdresc obiectivul comun de securitate
a aproviziondrii si decarbonizarea. Comisia are, de asemenea,
indoieli serioase cu privire la necesitatea unui ajutor de stat in
ceea ce priveste energia nucleard, si cu privire la faptul cd o
combinare a garantdrii creditelor cu contracte pentru
compensarea diferentei ar constitui un instrument adecvat.

De asemenea, pe baza evaludrii efectuate, Comisia are serioase
indoieli cu privire la faptul ¢ o combinare a masurilor de
ajutor, in special a unui contract pentru compensarea dife-
rentelor, cu indexarea inflatiei si o garantare a creditelor ar fi
proportionald cu beneficiile potentiale ale ajutorului. In fine,
Comisia considerd c¢d mdsura are potentialul de a denatura
semnificativ concurenta si schimburile comerciale dintre statele
membre.

Avand in vedere consideratiile anterioare, Comisia, actionind
conform procedurii previzute la articolul 108 alineatul (2) din
Tratatul privind functionarea Uniunii Europene, solicitd
Regatului Unit sd isi prezinte observatiile si si furnizeze toate
informatiile care ar putea fi utile pentru evaluarea masurii.
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TEXTUL SCRISORII

,The Commission wishes to inform the United Kingdom that,
having examined the notification supplied by your authorities
on the measure referred to above, it has decided to initiate the
procedure laid down in Article 108(2) of the Treaty on the
Functioning of the European Union in respect of the notified
measure.

1. PROCEDURE

(1) Following pre-notification contacts, the UK notified its
proposed measure on 22 October 2013 by electronic
notification, registered by the Commission on the same
day.

2. DESCRIPTION OF THE CONTEXT

2.1. Background and objectives

(2) Under the umbrella of the Electricity Market Reform
(EMR)), the UK government envisages implementing a
diverse range of measures with three explicit objectives:
(i) decarbonising the electricity sector by 2050; (i) safe-
guarding security of supply; and (iii) ensuring diversity
and affordability of electricity supply.

(3) The EMR is a plan to restructure the UK energy sector,
which aims to assist with the switch to low-carbon elec-
tricity generation, decrease reliance on fossil fuels and
ensure adequate supply of electricity.

(4) The notified measures are part of a government initiative
to facilitate investment in new nuclear energy plants in
the UK, in particular by implementing Contracts for
Difference ('CfDs'), i.e. a mechanism similar to a feed-in
tariff allowing for payments to generators to guarantee
them a fixed level of revenues. The UK intends to set
CfDs to support a range of electricity-generating technol-
ogies, notably nuclear energy and renewable energy
sources. The notification relates to an early form of a
Contract for Difference (the "Investment Contract", see
also Section 3.1) and to a credit guarantee by HM
Treasury under its UK Infrastructure Guarantees scheme.

(5) The economic and business reality in which the EMR
situates itself is complex. Like many other Member
States, the UK is going through a challenging transition
from a carbon-intensive to a low-carbon economy,
among other things by adopting policies in support of
renewable energy sources.

(6) The UK electricity sector is currently reliant on a high-
carbon energy mix. There are around 100GW of installed
electricity generation capacity. Of these and in 2011, 40
per cent comprise installations using gas and 30 per cent
installations using coal.

(7) About 8.1 GW of current capacity is scheduled to close
by 2020, including 3.9GW of nuclear-produced elec-
tricity. By the end of 2023 all but one of the existing
nuclear power stations (i.e. Sizewell B) are due to close.
About 4.2 GW of mainly coal-produced electricity are
due to retire by 2015.

(8) The difficulty of this transition is compounded, from the
UK government’s point of view, by the trend volatility of

—_
—
(=]

=

(11

energy fuel prices, and has led over time to shrinking
levels of supplied capacity. Private investors are
currently not deploying enough generation installations
to cope with predicted demand at the same time when
older, carbon-intensive power stations are due to be
phased out.

—
N=)
~

This means that the UK is forecasting that its margin of
excess supply of electricity, for which before liberalisation
a level in excess of 20 per cent would have been
considered common, might decrease to below 10 per
cent in 2022 in a base case scenario. (!) Some forecasts
are considerably more pessimistic. The de-rated capacity
margin, ie. the average excess of available supply over
winter peak demand, is forecast by the Office of Gas and
Electricity Markets (‘Ofgem') to decrease to below 5 per
cent in 2015. (%)

Modelling  undertaken by the UK government’s
Department for Energy and Climate Change (‘DECC)
points to the fact that new nuclear plants would not
be an attractive commercial proposition in the absence
of government intervention before 2027 or 2030,
depending on the model used. () It also shows that
capacity margins would be likely to stay at lower levels
than those the UK government considers acceptable,
while most of the new investment in electricity
generation would be in gas-fired plants, and in particular
Combined Cycle Gas Turbines (‘CCGT).

—

The UK’s plan to facilitate investment in nuclear energy is
therefore partly aimed at addressing a perceived
generation adequacy problem, while also aiming to
reduce carbon emissions, given that nuclear power
plants are characterised by very low carbon emissions. ()

(") See in particular Department of Energy and Climate Change, Energy

Security Strategy, November 2012, available at the following address:
https:/|www.gov.uk/government/uploads/system/uploads/
attachment_data/file/65643/7101-energy-security-strategy.pdf

See Ofgem, Electricity Capacity Assessment Report 2013, 27 June 2013,
available at the following address:
https:/[www.ofgem.gov.uk/ofgem-publications|7 523 2/electricity-
capacity-assessment-report-2013.pdf

The UK government has relied on two different models to inform its
decisions on the EMR. The first model was put together by specialist
consultancy Redpoint and was used to model investment in Great
Britain’s electricity market until 2030 for the purposes of the EMR
consultation and the White Paper (respectively published in July
2010 and July 2011, see Section 2.3 below). Subsequently, DECC
used its own in-house dynamic dispatch model for the EMR Impact
Assessment, published in July 2013. See Redpoint Energy, Electricity
Market Reform — Analysis of policy options, December 2010, Figure
3, p. 25, available at the following address:
http://www.redpointenergy.co.uk/images/uploads/EMR_Policy_
Options_-_Redpoint_v1.0.pdf

See Department of Energy and Climate Change, Electricity Market
Reform Impact Assessment, July 2013, paragraph 188 and footnote
148, p. 73, available at the following address:
https://www.gov.uk/government/uploads/system/uploads/
attachment_data/file[226020/emr_delivery_plan_ia.pdf

See Nuclear Energy Agency, The Role of Nuclear Energy in a Low-
carbon Energy Future, OECD, 2012. According to figures presented
in this report, the entire nuclear energy cycle would produce a level
of greenhouse gas emissions which is among the lowest of existing
fuels sources, together with hydroelectric and wind power gener-
ation. The report is available at the following address:
http://www.oecd-nea.org/nsd/reports/2012/nea6887-role-nuclear-
low-carbon.pdf


https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/65643/7101-energy-security-strategy.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/65643/7101-energy-security-strategy.pdf
https://www.ofgem.gov.uk/ofgem-publications/75232/electricity-capacity-assessment-report-2013.pdf
https://www.ofgem.gov.uk/ofgem-publications/75232/electricity-capacity-assessment-report-2013.pdf
http://www.redpointenergy.co.uk/images/uploads/EMR_Policy_Options_-_Redpoint_v1.0.pdf
http://www.redpointenergy.co.uk/images/uploads/EMR_Policy_Options_-_Redpoint_v1.0.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/226020/emr_delivery_plan_ia.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/226020/emr_delivery_plan_ia.pdf
http://www.oecd-nea.org/nsd/reports/2012/nea6887-role-nuclear-low-carbon.pdf
http://www.oecd-nea.org/nsd/reports/2012/nea6887-role-nuclear-low-carbon.pdf
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2.2. Old and new nuclear in the UK

(12) There are currently nine nuclear power stations in
England, Scotland and Wales, with combined generation
capacity of around 9.2 GW. In 2011, nuclear power
accounted for 19 per cent of all electricity generated in
the UK.

13

=

Nuclear power in the UK started with the Magnox
stations during the decade starting in 1950, almost all
of which have been closed after their 40 year design life
(one reactor at Wylfa remains but is due to close by
2014). The next generation of nuclear was the
Advanced Gas-cooled Reactor, of which 8 stations were
built between 1966 and 1988 with an operational life of
35 years. The last nuclear plant was built at Sizewell
based on the Pressurised Water Reactor design, with
construction starting before the privatisation of the UK
electricity market and ending in 1995.

(14

=

All of the nuclear power stations still operating in the UK
were developed by the Central Electricity Generating
Board within the framework of a nationalised industry.
The Board was broken into four separate companies in
the 1990s, two of which were subsequently merged into
a new private company founded in 1996 and named
British Energy. British Energy is now a subsidiary of
EDF Energy Holding Limited, following the latter’s
acquisition of the former in 2008 and named EDF
Energy.

(15) Successive UK governments have publicly consulted on
their plans to both consider nuclear energy and provide
support for it. The consultation process assessed, among
other things, the lifetime carbon emissions, costs, and
characteristics of new nuclear power stations, as well as
an assessment of the potential environmental costs linked

to nuclear energy.

(16) In particular, the UK government undertook a consul-
tation in May 2007, setting out the case for a policy
framework considering the full range of low-carbon
options, including nuclear energy. The conclusions of
the consultation, following consideration of the
responses to it, were published in January 2008, and
stated the UK government’s view that nuclear energy
should play a role in the future low-carbon economy,
and that the absence of nuclear energy would increase
the costs of achieving the policy objectives mentioned
above.

(17) The following 2008 Nuclear White Paper reiterated this
view, setting out the UK government’s position that
decarbonisation and security of supply would require

investment in new nuclear power stations. (°)

(°) Department for Business Enterprise and Regulatory Reform, A White
Paper on Nuclear Power, January 2008, available at the following
address:
http://webarchive.nationalarchives.gov.uk/20100512172052/http://
www.decc.gov.uk/media/viewfile.ashx?filepath=what%20we%20do/
uk%20energy%20supply/energy%20mix/nuclear/whitepaper08/
file43006.pdf&filetype=4

(18) The need for new nuclear was further examined and

(20)

(21)

subjected to public consultation and parliamentary
consideration in the development of national policy
plans relating to energy in 2009. The outcome of that
consultation was the 2011 Final Over-arching Energy
National Policy Statement, which established that "new
nuclear power therefore forms one of the three key
elements of the UK Government's strategy for moving
towards a decarbonised, diverse electricity sector by
2050: (i) renewable; (ii) fossil fuels with CCS; and (iii)
new nuclear”. (%)

2.3. National consultations

The UK government publicly consulted also in relation to
the broader issues of what energy policies would be
necessary to achieve decarbonisation and meet rising
demand levels in the coming decades.

In particular, DECC put to public consultation in July
2010 a paper outlining different paths to decarbonisation
up to 2050. (/) The options considered included demand-
side management and the provision of interconnection
capacity. However the UK government concluded that the
range of options considered would be unlikely to allow
Great Britain to meet forecast demand levels due to the
increase in the use of electricity for domestic and
industrial heating. (%)

The UK government subsequently consulted on the main
provisions of the EMR, which includes CfDs for different
types of low-carbon generation, and in particular those in
support of nuclear energy.(®) A White Paper was
published on 12 July 2011, which sets out in more
detail how the different instruments would be designed,
and provided further information on CfDs and a
proposal to set up a capacity mechanism in the UK. (')
The CfD was chosen as an instrument over the alter-
natives because, in the UK authorities’ view, it would
be more cost-effective.

(°) Department of Energy and Climate Change, Overarching National

(]0

=

Policy Statement for Energy (EN-1), July 2011, paragraph 3.5.6, p.
29, available at the following address:
https:/|www.gov.uk/government/uploads/system/uploads/
attachment_data/file/47854/1938-overarching-nps-for-energy-en1.
pdf

Department of Energy and Climate Change, 2050 Pathway Analysis,
July 2010, available at the following address:
https:/[www.gov.uk/government/uploads/system/uploads/
attachment_data/file/68816/216-2050-pathways-analysis-report.pdf
Department of Energy and Climate Change, Overarching National
Policy Statement for Energy (EN-1), July 2011, paragraphs 3.3.25
and onwards, p. 23.

Department of Energy and Climate Change, Electricity Market Report:
Consultation Document, December 2010, available at the following
address:

https:/[www.gov.uk/government/uploads/system/uploads/
attachment_data/file[42636/1041-electricity-market-reform-condoc.
pdf

Department of Energy and Climate Change, Planning our electric
future: a White Paper for secure, affordable and low-carbon electricity,
July 2011, available at the following address:
https:/|www.gov.uk/government/uploads/system/uploads/
attachment_data/file/48129/217 6-emr-white-paper.pdf


http://webarchive.nationalarchives.gov.uk/20100512172052/http://www.decc.gov.uk/media/viewfile.ashx?filepath=what%20we%20do/uk%20energy%20supply/energy%20mix/nuclear/whitepaper08/file43006.pdf&filetype=4
http://webarchive.nationalarchives.gov.uk/20100512172052/http://www.decc.gov.uk/media/viewfile.ashx?filepath=what%20we%20do/uk%20energy%20supply/energy%20mix/nuclear/whitepaper08/file43006.pdf&filetype=4
http://webarchive.nationalarchives.gov.uk/20100512172052/http://www.decc.gov.uk/media/viewfile.ashx?filepath=what%20we%20do/uk%20energy%20supply/energy%20mix/nuclear/whitepaper08/file43006.pdf&filetype=4
http://webarchive.nationalarchives.gov.uk/20100512172052/http://www.decc.gov.uk/media/viewfile.ashx?filepath=what%20we%20do/uk%20energy%20supply/energy%20mix/nuclear/whitepaper08/file43006.pdf&filetype=4
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/47854/1938-overarching-nps-for-energy-en1.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/47854/1938-overarching-nps-for-energy-en1.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/47854/1938-overarching-nps-for-energy-en1.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/68816/216-2050-pathways-analysis-report.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/68816/216-2050-pathways-analysis-report.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/42636/1041-electricity-market-reform-condoc.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/42636/1041-electricity-market-reform-condoc.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/42636/1041-electricity-market-reform-condoc.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/48129/2176-emr-white-paper.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/48129/2176-emr-white-paper.pdf
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(22)

(23)

(24)

(28)

A Technical Update to the White Paper was published on
15 December 2011 and invited prospective investors to
enter in discussions with the UK government with a view
to investing in CfDs in low-carbon electricity gener-
ation. (') The UK confirmed that this invitation to
discuss did not consist in a formal tender, in particular
in relation to prospective investors interested in
negotiating CfDs. The UK considers that a tender
would not be appropriate as there is not sufficient
competitive pressure to make it effective. This is
however a position which the UK links also to the
timeframe chosen to bring forward investment in new
nuclear energy.

2.4, Hinkley Point C

The nuclear power plant which is the object of this
decision would be located at Hinkley Point C (throughout
this decision, 'HPC' will be used to refer to the plant).

HPC is an EPR (European Pressurised Reactor, a design
developed mainly by Framatome, now Areva NP, and
Electricité de France in France, and Siemens AG in
Germany, based on the Pressurised Water Reactor
design), two-reactor plant producing a total of
3.2 GWh, or 1.6 GWh per reactor. During its operational
lifetime of 60 years it is expected to produce around
26TWh per year of electricity supply, or about 7 per
cent of Great Britain’s electricity demand as forecast in
the 2020s.

There is currently no EPR plant in operation anywhere in
the world. The first two projects, Olkiluoto in Finland
and Flamanville in France, the construction of which
started in 2005 and 2007 respectively, have faced
construction delays and cost overruns. Construction of
two more EPR plants has started in China at Taishan
in 2009 and 2010, where Areva is working with China
Guangdong Nuclear Power Company (the latter will
operate the plant).

The UK believes that failure to bring forward HPC might
translate into a complete lack of investment in new
nuclear plants, as it might undermine the confidence of
potential investors and industry about the feasibility of
carrying out a project of such a financial scale.

HPC is one of eight sites in the UK that has been
identified as suitable for new nuclear power stations. It
is located at 12km from the town of Bridgewater in
Somerset, comprises a development site of about 175
hectares, and is next to the two existing nuclear power
stations of Hinkley Point A and B.

The new nuclear power station is to comprise two EPR
reactor units (Units 1 and 2) and shared infrastructure
and facilities. Heat generated from the reactors would be
used to generate steam which will power turbines directly
connected to a generator. The generator is designed to be

(") Department of Energy and Climate Change, Planning our electric
future: technical update, December 2011, available at the following
address:
http:/[www.decc.gov.uk/assets/decc/11[meeting-energy-demand|
energy-markets/3884-planning-electric-future-technical-update.pdf

(29)

(33)

(35)

(36)

capable of producing approximately 1,630 MW of elec-
trical power per reactor, giving a total site capacity of up
to 3,260 MW. The power station would have a
permanent workforce of around 900 staff.

Each reactor would have an estimated operational life of
60 years, with the decommissioning period forecast to
start in the 2080s and estimated to last for 20 years.
Construction is expected to take place over approxi-
mately 10 years. Unit 2 would be completed 12 to 18
months after completion of Unit 1. Assuming the
Investment Contract is concluded in 2013, the two
reactors are expected to become operational between
2023 and 2025 according to the proposed timeline.

2.5. Legal basis

The draft Energy Bill was published on 29 November
2012 (*?) and is at the time of writing going through
Parliamentary debate. It passed the third reading in the
House of Commons on 31 July 2013 and is now under
discussion in the House of Lords.

The draft Energy Bill includes provisions to enact
subordinate legislation, which at a later stage will be
used to establish the CfD regime. In particular,
Schedule 2 of the Bill relates to investment contracts
and Chapter 2 of Part 2 relates to CfDs.

Any subordinate legislation will only be enacted after
Royal Assent of the Energy Bill, which is expected by
the end of 2013.

The UK confirmed that any payments under individual
Investment Contracts, which might be notified to the
Commission in the future, will be conditional on
Commission approval, provided that they involve State
aid.

2.6. The beneficiary

The notified measures concern an Investent Contract to
be entered into with NNBG and a credit guarantee to be
provided to NNBG.

NNBG, or NNB Generation Company Limited, was incor-
porated in 2009 as a private limited company. NNBG is
a wholly-owned subsidiary of NNB Holding Company
Limited. Until February 2013 NNB Holding Company
Limited was a joint venture between EDF Energy
Holdings Limited (which owned 80 per cent of the
equity) and Centrica plc through its subsidiary, GB Gas
Holdings Limited (which owned the remaining 20 per
cent).

In February 2013 Centrica announced that it no longer
wished to pursue its investment in HPC and sold its stake
to NNB Holding Company Limited, which is therefore
now a wholly owned subsidiary of EDF Energy
Holdings Limited.

('?) Available at the following address:

http://services.parliament.uk/bills/2012-13 /energy.html


http://www.decc.gov.uk/assets/decc/11/meeting-energy-demand/energy-markets/3884-planning-electric-future-technical-update.pdf
http://www.decc.gov.uk/assets/decc/11/meeting-energy-demand/energy-markets/3884-planning-electric-future-technical-update.pdf
http://services.parliament.uk/bills/2012-13/energy.html
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(37) EDF Energy Holdings Limited (EDF) is a fully owned

(38

(40

(41

(42

(43

(45

)

)

)

—

=

=

subsidiary of EDF Energy, which in turn is a subsidiary
of EDF International SA, a company fully owned by
Electricité de France SA.

The UK government and EDF have announced that they
expect other investors to join the joint venture and that
NNBG’s equity would be shared between the EDF Group,
Areva, China General Nuclear Corporation, China
National Nuclear Corporation and potentially other
investors. In particular, EDF announced on 21 October
2013 that it expects NNBG's equity to be composed as
follows: EDF: 45 to 50 per cent; Areva: 10 per cent;
China General Nuclear Corporation and China National
Nuclear Corporation: 30 to 40 per cent; other investors:
up to 15 per cent.

NNBG is structured to have sole responsibility for
licensed and permitted activities relating to the control
of design, construction, commissioning, operation and
eventual decommissioning of NNBG nuclear power
plants.

In addition to the HPC nuclear power plant, the UK
government indicated that NNBG plans to build and
operate a further EPR plant in the UK, in particular in
Somerset. NNBG is also carrying out preliminary work to
consider the development of further twin units at
Sizewell, in Suffolk.

In November 2012 the Office for Nuclear Regulation
granted NNBG the Nuclear Site Licence needed to
operate the HPC plant, and the Office together with the
Environment Agency issued final design acceptances for
the EDF|Areva EPR reactor on 13 December 2012. The
Secretary of State granted planning permission for the
HPC plant on 19 March 2013.

It is intended that the UK fleet of EPRs will use the same
technology as the rest of the EDF Group international
EPR fleet. The nuclear plants under construction in Flam-
anville, France and Taishan, China will be used as the
base design. The EPR plants in Taishan are being built
by a joint venture between the EDF Group and China
General Nuclear Corporation.

3. DESCRIPTION OF THE MEASURE
3.1. Investment Contract and ancillary agreements

The notified measure consists of an Investment Contract,
defined as an early form of CfD, as well as ancillary
agreements.

The Investment Contract is a private law agreement
between the Secretary of State, hence the UK
government, and a private investor in nuclear energy.
The investor in nuclear energy is an entity called
NNBG in the notified case.

Under the Investment Contract, NNBG will receive a
fixed amount of revenues for the output it produces,
for which it will receive a fixed price level, the 'Strike
Price.! The Commission understands that NNBG will be

(46

(49

(50
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obliged to maintain a level of performance which can be
considered standard for this type of plant and is not
committed to produce a pre-determined output level.
NNBG will receive difference payments based on its
metered output, up to a maximum level of output
(‘cap’), which will be set in the Investment Contract.
No payments will be made for the output sold on the
market above the cap. The electricity produced by NNBG
will be sold into the market.

When the reference price at which the electricity is sold
is lower than the Strike Price, the Secretary of State will
pay the difference between the Strike Price and the
reference price, ensuring that NNBG will ultimately
receive a fixed level of revenues based on the Strike
Price and its level of output. Conversely, when the
reference price is higher than the Strike Price, NNBG
will be obliged to pay the difference to the Secretary of
State. Also in this case, therefore, NNBG will receive a
fixed level of revenues, based on the Strike Price and its
level of output.

The Investment Contract will be accompanied by a
Secretary of State Agreement which will include
provisions to deal with the eventuality that the nuclear
power plant is shut down as a result of a political
decision and not related to health, safety, security, envi-
ronmental, transport or safeguards concerns, or other
specified circumstances. In such circumstances, the
counterparties will have options: the Secretary of State
will have a ‘call’ option requiring the shares in NNBG
(which now owns the HPC site) to be transferred to it
(or its nominee); and Holdco, i.e. the holding company
which owns NNBG, will have a ‘put’ option requiring the
shares in NNBG to be transferred to the Secretary of
State (or its nominee).

Under those circumstances, NNBG’s owners will be
entitled to a level of compensation [...] (*). The level
and the exact scope of circumstances of compensation
for such a shutdown are currently being negotiated and
are not yet fully known.

The Investment Contract will be accompanied by lender
direct agreements. These are agreements between the
counterparty (the Secretary of State in the first instance)
and lenders to NNBG. These agreements will provide
that, in the event NNBG defaults on its obligations
under the Investment Contract, the counterparty will
not terminate the Investment Contract without first
observing a period in which the lenders have an oppor-
tunity to cure the default. Such agreements are a standard
feature of financing arrangements for infrastructure
projects.

3.2. Credit guarantee

The HPC project, and NNBG, will not only benefit from
an Investment Contract, but also from the provision of a
guarantee by the UK Treasury under the UK Guarantees
scheme.

(*) Business Secret
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Details of the guarantee have not yet been set. It however
seems that the guarantee would be linked to the level of
credit actually obtained by NNBG. However NNBG has
not yet structured its financing needs and the UK
government indicated that it would expect it to do so
in the period immediately after the agreement with the
UK government and before taking a final investment
decision. The final investment decision is expected to
be taken by [...] at the latest.

The UK government refers to discussion with EDF Energy
which would point to the possibility that NNBG’s equity
will be shared between EDF Energy, Areva, China General
Nuclear Corporation and China National Nuclear
Corporation (see paragraph 2.6 above). However, both
the equity structure and the potential recourse to debt
in addition to equity have not been decided upon yet.

3.3. Overall functioning of the CfD mechanism

While in the notified measure the counterparty to the
Investment Contract is the Secretary of State, the
current intention of the UK government is for all CfDs,
including the CfD for nuclear, to develop into a contract
between two counterparties, of which one is the investor
in nuclear energy, and the other is an entity which would
be funded through a statutory obligation on all of the
licensed suppliers collectively.

Under this framework, the UK government would
envisage licensed suppliers to be liable collectively for
any obligations arising from the contract, and the
counterparty to the contract to be liable only to the
extent that funds have been transferred to it from
licensed suppliers, or from the UK government. Each
supplier would be liable based on its share of the
market, defined by metered electricity use. Under this
framework, in case of non-compliance with payment
obligations, the Secretary of State would designate a
different counterparty, collect payments from other
suppliers, or pay generators directly. Some form of
mutualisation of potential losses, due for example to
non-payment by suppliers, is also being considered.
Further regulations are expected to clarify more in
detail how the mechanism would work, for example in
the event of a shortfall in payments from licensed
suppliers.

Therefore the UK government mentions that it intends to
transfer the contract with NNBG to a counterparty to be
designated as soon as CfD regulations and supplier
obligations have been established.

The counterparty in the future CfD framework will be a
UK government-owned private company. The role of the
counterparty will be to enter into contracts with low-
carbon generation operators (including NNBG) and
administer the payment scheme.

Separately, the counterparty will entrust a Settlement
Agent with revenue raising power (ie. the power of

(58)

(59)

(61)

(62)

collecting payments from suppliers) on the one hand,
and the obligation to make payments to, and receiving
payments from, generation operators on the other hand.
The UK government intends to designate a subsidiary of
Elexon as the Settlement Agent.

Elexon (%) is currently the settlement agent for the GB
electricity system, i.e. the administrator of the balancing
and settlement code, which is a fully owned subsidiary of
UK’s Transmission System Operator (‘TSO') National
Grid. National Grid also fully owns the electricity
System Operator, National Grid Electricity Transmission,
which under the Electricity Act 1989 is entrusted with
the obligation to develop and maintain an efficient, coor-
dinated and economical system of electricity trans-
mission, balancing supply and demand and ensuring
that supply meets demand at all times. National Grid
Electricity Transmission is regulated by Ofgem, the UK
National Regulatory Authority for electricity, in particular
through a five-year price control which limits its
maximum revenues and provides the cost methodology
to set the price of access to, and use of, the electricity
transmission and distribution systems.

The UK government intends to entrust National Grid
with the administration of all CfD schemes, including
for example also those supporting renewable energy.
The UK authorities believe that National Grid is best
placed to fulfil this role, based on its current remit as
TSO, which includes estimating and assessing overall
capacity levels and running balancing services for short-
term needs through competitive tenders.

The counterparty to the generation operator under the
CfD will be enabled to take decisions and exercise
discretion, for example by deciding that a generation
operator is fulfilling its obligations, or needs to post
collateral to guarantee its payments under the scheme,
or waive certain requirements, depending on the specific
market conditions. The UK government intends to
provide further guidance on the parameters which
might limit the discretion of the counterparty to take
decisions in relation to the CfD operation.

The Energy Bill will set the framework for the desig-
nation of the counterparty. The detailed arrangements
for the supplier obligation are expected to be set in
secondary legislation. The counterparty’s constitutional
documents will include Articles of Association, and the
body will be subject to UK company law. The company’s
articles would not be amended without the Secretary of
State’s consent. The UK government intends to appoint
the minority of the counterparty’s Board (the Chair and
Senior Independent Director) and set out the process for
appointing the remainder of the board.

Figure 1 explains what the respective roles are for each of
the agents envisaged in the functioning of the CfD
system.

(1) See the following address: http:/[www.elexon.co.uk|


http://www.elexon.co.uk/
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Roles and responsibilities in the operation of the CfD
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3.4. Bilateral negotiations conclude that NNBG’s return on its investment in the
. . HPC project is reasonable from a financial point of
(63) The UK government published an Expression of Interest view. Evidence of such work undertaken by KPMG and

(64)

to select an undertaking to enter into an Investment
Contract (in particular, to enable the final investment
decision by the undertaking) in March 2012, after
several months of informal contacts. Following NNBG's
submission, the UK Government has been in discussions
with NNBG on an Investment Contract for the HPC
project. Formal negotiations on the terms of the
Investment Contract commenced in February 2013.

Both the selection of the undertaking and the definition
of the terms to be used in the Investment Contract have
been based on bilateral negotiations between the UK
government and NNBG. The negotiation focused in
particular on the terms of the agreement which would
have been acceptable to the parties, including, and
especially, the level of the Strike Price and the duration
of the contract.

The UK government claims that the negotiating process
allows it to maintain a competitive tension in setting the
terms of the agreement, by making use of various
benchmarks and comparisons which enables it to
identify acceptable values for the key terms of the
agreement. The UK authorities have consistently
claimed that they were not prepared to offer an
Investment Contract at any price.

During the negotiations, the UK government made use of
expert external technical and financial advisers to provide
reports on the detailed costs of the project and the likely
returns to NNBG, as well as in-house expertise. The
purpose of the advisory work was, the UK government
claims, to provide a final recommendation on whether it
would be reasonable for the Secretary of State to

(68)

(69)

(70)

Lazard has been provided to the Commission.

The UK government and EDF announced on 22 October
2013 that they had reached an agreement on the key
commercial terms of the Investment Contract, including
the Strike Price, the rate of return and the duration of the
contract. The UK authorities notified the measure object
of this decision on the same day.

The agreement, as well as the notification, relate to the
key parameters of the Investment Contract (a Head of
Terms agreement), as opposed to a final Investment
Contract. The Investment Contract itself, as well as the
detailed and final structure of the measure, including the
financing structure of NNBG, are to be finalised in the
course of 2014. The agreement reached is not legally
binding.

3.5. Terms of the agreement

3.5.1. Strike Price and net present value

The purpose of the Investment Contract is to provide a
high degree of certainty over the level of revenues that
the HPC plant will achieve over the duration of the
contract, subject to the plant achieving its forecast level
of output. A summary of the terms of the agreement can
be found in Annex 1.

The Strike Price is set at GBP 92.50 per MWh (as an
average of the 2012 price), which would become GBP
89.50 per MWh if EDF undertakes to build a second
nuclear power plant at Sizewell C using the same
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design. The Strike Price will be fully indexed to the
Consumer Price Index from the date of signature of the
contract. Based on current assumptions, this would
translate into a nominal Strike Price of GBP 279 per
MWh in 2058, the last year of application of the CfD
scheme.

The Strike Price has been derived by using a financial
model, where the Strike Price is the main output of the
model subject to a number of other project parameters
being set and assumptions being made, including
assumptions on the macroeconomic context. The Strike
Price is the result of the negotiation between the UK
government and EDF. Several of the assumptions being
made, and in particular a large part of the construction
and operation cost base, is based on information
provided by EDF. The Strike Price of GBP 92.50 per
MWh corresponds to a (post-tax and nominal) rate of
return of [9.75 to 10.25] per cent for the HPC project
as a whole, ie. taking into account the lifetime of the
installation.

The net present value (NPV') of total revenues is GBP
[...]bn, while the NPV of the difference payments, i.e. the
difference between the Strike Price and the reference
price, is calculated to vary between GBP 3.5bn and
GBP 9.0bn, depending on whether the carbon price in
the UK is higher (lower NPV of the differences) or lower
(higher NPV of the differences).

3.5.2. Rate of return

The UK claims that the rate of return implied by the
measure is consistent with a range of analyses carried
out to inform the government’s decision. In particular,
the assessments described in Table 1 were carried out.
The resulting rate of return, as specified above, is [9.75
to 10.25] per cent in post-tax and nominal terms.

Table 1

Assessments of rate of return of the HPC project

Source: UK authorities

The UK authorities claim that in the absence of an
Investment Contract, the rate of return required by the
investor would be substantially higher, and potentially
well above 10 per cent, based on work undertaken by
consultancy KPMG and commissioned by DECC. Such a
high rate of return would however not be realistic and
the project would not go ahead. An Investment Contract
would allow the HPC project to meet returns which are
more comparable to those of a regulated utility in the UK
government’s view.

3.5.3. Costs

The project costs are based on a review undertaken with
the support of two external advisers commissioned by
the UK government: KPMG and LeighFisher. The
consultants were asked to provide technical advice (on
assessing construction, operation and decommissioning
information), and financial and economic knowledge.

(76) The UK authorities submitted to the Commission a
financial model of the HPC project, which is the result
of discussions with NNBG and takes account of an
agreed cost base. While the notified measure is based
on the cost base underpinned by the financial model,
which the UK government considers reasonable, it also
states that the full costs of the projects will be subject to
revision at the time of the signature of the final
Investment Contract.

(77) The construction costs will total about GBP [...]bn, with
yearly operating costs of about GBP [...]. (%) This
assumes a 91 per cent capacity availability rate after
[...] years of operations. Under the agreement, NNBG
has [...] years to complete construction starting from
the commissioning date, and a further period of [...]
years before the counterparty, i.e. the UK government
during an initial period, has the right, but not the
obligation, to terminate the contract. This implies an
[...]-year window for NNBG to complete the
construction, after which it will expose itself to the risk
of termination of the contract.

3.5.4. Duration

(78) The duration of the contract is 35 years for each of the
two reactors of the HPC plant. The UK government
considers this duration reasonable to ensure that the
project can find adequate financing funds, given the
uncertainties surrounding future electricity prices. It
states that their own estimates show a great deal of
uncertainty over the long-term trends of wholesale elec-
tricity prices, which at least in part depend also on uncer-
tainties on the price of carbon, either under the ETS or
under the UK carbon price floor.

(79) The UK government also believes that any duration
shorter than 60 years, which is the operational lifetime
of the plant, exposes NNBG to market risks. For this
reason, NNBG is reported as having a preference for a
[...]-year contract. In particular, the UK government
argues that NNBG would not be able to achieve
adequate revenues to cover the cost of servicing the
debt and maintain an A rating with less than 30 years
of stable revenues. ('%)

(80) NNBG is expected to seek a substantial level of debt-
financing from the market, subject to the UK credit guar-
antee, although the UK government could not yet specify
the definitive financing structure. EDF is reported as
seeking to raise as much as [...] per cent of financing
needs through debt, with the remaining [...] per cent
being equity, possibly to be shared with EDFs partners
as specified in paragraph (38).

(81) According to the UK authorities, this level of debt would
require an Investment Contract duration of at least [...]
years for the debt to maintain A rating to ensure a more
favourable level of interest repayments. The required
duration becomes longer if a ‘tail, or a safety buffer

(*) Figures in 2010 prices.

(¥) In order to determine the credit rating of NNBG the UK
government relied, among others, on the debt service cover ratio,
or the ratio of cash available to service the debt to the debt
principal and interest repayments, which is a financial metric
used to determine the credit rating of a project.
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period, is required by funds providers. Advisors to the
UK government indicated that a 30- to 35-year
Investment Contract providing certain and stable
revenues would be needed to secure a leverage ratio,
ie. the ratio of equity to debt, of between 50 and 65
per cent, assuming a 5-year tail is also required.

The UK also highlights that there is a trade-off between
the level of the Strike Price and the duration of the
contract, as NNBG would require a higher Strike Price
if the Investment Contract had a shorter duration, in
order to achieve similar financial results.

(83) The UK government compares the duration of the

Investment Contract with NNBG to similar contracts, in
particular CfDs, which are considered for wind farms.
Such contracts are being considered for a duration of
15 years, to be compared with an operational lifetime
of between 20 and 25 years. The UK mentions that
payments in support of renewable energy sources are
allowed by the Environmental Aid Guidelines (1)
(EAG) until the plant has been fully depreciated
according to normal accounting rules, which for the
HPC project would take 60 years.

(84) The UK government also believes that the obligation on
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NNBG to set aside funds for decommissioning the plant
to comply with the Funded Decommissioning
Programme (!7) would require stable revenues for 35
years.

In particular, the UK Energy Act 2008 (!%) obliges
operators of new nuclear power stations to have
secured financing arrangements in place to meet the
full costs of decommissioning and their full share of
waste management and disposal costs. The Funded
Decommissioning Programme must be approved by the
Secretary of State before construction of a new nuclear
power station begins. NNBG has submitted a draft
Funded Decommissioning Programme in March 2012.
The definitive Programme has not been approved yet
by the UK government.

3.5.5. Other items

(86) The [...]-year commissioning window will start on the

target commissioning date, which is proposed by NNBG
and will be agreed with the UK government in the
Investment Contract. As mentioned above, the UK
government will have the right to terminate the
contract without penalties or obligations after a further

() Community Guidelines on State aid for environmental protection,

0] C 82/1 of 1 April 2008.

(") The obligation on operators of nuclear power plants to set aside

funds for both decommissioning and the management and disposal
of nuclear waste are enshrined in Commission Recommendation
851/2006/Euratom. See Commission Recommendation  of
24 October 2006 on the management of financial resources for
the decommissioning of nuclear installations, spent fuel and radio-
active waste, O] L 330/31 of 28 November 2006. More
information on the UK Funded Decommissioning Programme are
available at the following address:
https://www.gov.uk/government/uploads/system/uploads|
attachment_data/file/70214/guidance-funded-decommissioning-
programme-consult.pdf

Available at the following address:
http:/[www.legislation.gov.uk/ukpga/2008/32/contents

(88)

(89)

(94

=
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[...]-year period, starting on the last day of the commis-
sioning window. However NNBG will be entitled to
difference payments under the CfD regime only within
the commissioning window. A 2-year delay after the end
of the commissioning window will therefore shorten the
duration of the contract by 2 years.

The UK government is discussing with NNBG the possi-
bility to include cost re-opener provisions and gain-shares
in the final agreement. The cost re-openers would make
it possible to adjust some of the costs to better reflect
their levels at specific points in time, in particular in
relation to operating costs.

The Investment Contract is also expected to include a
‘gain share’ mechanism, whereby in case the construction
costs were lower than the amount agreed, the implicit
gains from it would be shared between NNBG and the
UK government [...]. Other ‘gain share’ mechanisms
might be put in place, in particular in relation to
financing and operational costs.

However, cost re-openers and gain-share mechanisms
have not been finalised at the time of writing and are
not part of the notified measure.

4. UK POSITION ON THE STATE AID ASSESSMENT OF
THE NOTIFIED MEASURE

The UK claims that the notified measure does not
constitute aid according to Art 107(1) TFEU, in particular
since the intervention would not confer an advantage to
an undertaking based on the 'Altmark’ criteria.

Alternatively, the UK claims that the aid fulfils the
conditions of the SGEI Framework.

At the very least, the UK claims that the aid is compatible
with Article 107(3)(c) TFEU.

5. ASSESSMENT OF THE MEASURE: GENERAL
CONSIDERATIONS

The Commission will consider in turn each of the legal
bases to which the UK government refers in each of the
sections below.

6. EXISTENCE OF AID WITHIN THE MEANING OF ART
107(1) TFEU

Article 107(1) TFEU provides that “any aid granted by a
Member State or through State resources in any form
whatsoever which distorts or threatens to distort
competition by favouring certain undertakings or the
production of certain goods, shall, in so far as it affects
trade between Member States, be incompatible with the
common market.” The cumulative conditions set out
therein are examined below.

6.1. The Investment Contract: Existence of an
advantage

The UK claims that the notified measure does not
constitute aid according to Art 107(1) TFEU, in particular
since the intervention would not confer an advantage to
an undertaking based on the 'Altmark’ criteria.


https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/70214/guidance-funded-decommissioning-programme-consult.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/70214/guidance-funded-decommissioning-programme-consult.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/70214/guidance-funded-decommissioning-programme-consult.pdf
http://www.legislation.gov.uk/ukpga/2008/32/contents
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The 'Altmark’ criteria have been set out by the Court of
Justice to clarify under what circumstances a compen-
sation provided by a public authority for the performance
of a Service of General Economic Interest (‘SGEI')
qualifies as State aid under Art 107(1) TFEU. (1)

In particular, the Court stated that four criteria must all
be met for compensation provided for a SGEI not to
constitute State aid. Those conditions are cumulative,
and in particular they are the following ones.

(i) The recipient undertaking must actually have public
service obligations to discharge and the obligations
must be clearly defined;

(i) The parameters on the basis of which the compen-
sation is calculated must be established in advance in
an objective and transparent manner, to avoid it
conferring an economic advantage which may
favour the recipient undertaking over competing
undertakings;

(iti) The compensation cannot exceed what is necessary
to cover all or part of the costs incurred in the
discharge of public service obligations, taking into
account the relevant receipts and a reasonable
profit for discharging those obligations; and

(iv) Where the undertaking which is to discharge public
service obligations, in a specific case, is not chosen
pursuant to a public procurement procedure which
would allow for the selection of the tenderer capable
of providing those services at the least cost to the
community, the level of compensation needed must
be determined on the basis of an analysis of the
costs which a typical undertaking, well run and
adequately provided with the necessary means,
would have incurred in discharging those obligations,
taking into account the relevant receipts and a
reasonable profit for discharging the obligations.

The Commission has further clarified the conditions
under which public service compensation is to be
regarded as State aid in its Communication on the
European Union framework for State aid in the form
of public service compensation (the SGEI Compensation
Communication’). (29)

6.2. Existence of a SGEI

The UK believes that the first criterion is met, in
particular since the service to be provided by NNBG
would be clearly defined and would not be provided by
the market.

The Service to be provided would be the construction of
Hinkley Point C, within a specified time schedule, and
operating Hinkley Point C within the framework of the

() Case C-280/00, Altmark Trans GmbH and Regierungsprisidium
Magdeburg v Nahverkehrsgesellschaft Altmark GmbH, paragraphs
87 to 93.

(*9) Communication from the Commission on the application of the
European Union State aid rules to compensation granted for the
provision of services of general economic interest, 2012/C 8/02, OJ
C 8/4 of 11 January 2012.

Investment Contract. The UK submits that this service is
required to achieve the combined general economic
interest objectives of i) security of supply, ii) diversity
of generation, iii) decarbonisation and iv) electricity
price stability/affordability.

(101) In this regard, the UK notes that public service
obligations (‘PSOs') in the general economic interest are
often used in the electricity sector and are explicitly
allowed for security of supply reasons under Art 3(2)
of Directive 2009/72[EC ('the Electricity Directive'). (2!)

(102) The Commission does not question the possibility of
Member States to entrust SGEIs in the electricity sector:
It has accepted such entrustment at different times in the
past, however in very specific circumstances. (*3) Nor
does it intend to question the legitimate interests of a
Member State to implement measure to pursue security
of its electricity supply, which as the UK recalls is a duty
under the Electricity Directive.

(103) However, the Commission considers that specific under-
takings can be seen as being entrusted with the operation
of a SGEI if they are entrusted with "a particular task", i.c.
the supply of services which, if they were considering
their own commercial interest, undertakings would not
assume or would not assume to the same extent or under
the same conditions. The Commission thus considers that
it would not be appropriate to attach specific public
service obligations to an activity which is already
provided or can be provided satisfactorily and under
conditions, such as price, objective quality characteristics,
continuity and access to the service, consistent with the
public interest, as defined by the State, by undertakings
operating under normal market conditions.

(104) It is true that in its decision on case N 475/2003, (**) the
Commission has accepted a measure which involved the
provision of contracts to generators for the purpose of
providing a certain level of reserve capacity to be used to
meet peaks in demand in a situation where capacity was
forecast to be scarce and during the first stages of liberali-
sation, hence for a security of supply objective. However
in that case the service was precisely defined not as the
provision of electricity but as the provision of reserve
capacity. Reserve capacity is a well-defined type of elec-
tricity supply which can only be used under particular
demand and supply conditions, and which would not
necessarily be provided by the market.

(105) The case being assessed in this decision seems to be very
different. NNBG will produce and deliver baseload elec-
tricity, that is, electricity which is provided continuously
and without interruption — also based on the fact that

(?') 441. Directive 2009/72[EC of the European Parliament and of the

Council of 13 July 2009 concerning common rules for the internal
market in electricity and repealing Directive 2003/54/EC, O]
L 211/55 of 14 August 2009.

(*?) See for example the Commission decision of 16 December 2003
on case N 475/2003 — Ireland, public service obligations in respect
of new electricity generation capacity for security of supply, O] C
34/5 of 7 February 2004, or Commission decision of 29 September
2010 on case N 178/2010 — Spain, public service compensation
linked to a preferential dispatch mechanism for indigenous coal
power plants, O] C 312/1 of 17 November 2010.

(*%) See footnote 21.
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nuclear power plants cannot be easily switched on and
off. The electricity provided by NNBG cannot, and will
not, be used as reserve capacity or to cover peaks in
demand levels.

In particular, also based on the terms of the contract,
NNBG will participate in the market and sell electricity
through the standard exchange arrangements used to
allow buyers and sellers to conclude spot contracts.

The Commission notes, in this respect, that not only
electricity ~ generation is normally considered a
commercial activity and a market in which competition
takes place, but also and in particular nuclear technology
has and can generally be considered a viable commercial
activity. This appears to be confirmed by the fact NNBG
will compete also against nuclear plants which are
operated commercially, seven of which are owned by
EDF itself. It is therefore at the very last unclear why
the market would not invest in the HPC plant, even if
it uses a different technology than existing nuclear plants,
under normal market dynamics. This is all the more so
since, according to the UK's own assessment, the
opposite seems to be true, as private investors are
forecast by both Redpoint and by DECC to invest in
nuclear energy by 2027 and by 2030 respectively in
the absence of CfDs or Investment Contracts. (**) In
addition, life extensions of existing plants might take
place on a commercial basis.

It would therefore appear that the UK’s main argument
to claim the existence of a SGEI is that the Investment
Contract will provide incentives for NNBG to build the
nuclear plant under a specified timeline.

In particular, it appears difficult to argue that the measure
can help the UK achieve security of supply, given that the
plant will not be operational before 2023 (assuming the
Investment Contract is concluded in 2013 and no delay
occurs in the construction,) and that capacity levels are
forecast by Ofgem to be relatively low before 2020. (*°)
On this point, see also Section 8.1.1.2.

The measure is argued to contribute to the objective of
decarbonisation, but it would merely do so on a different
time scale compared to the one which would be provided
by the market according to DECC's own forecasts —
which are based, among other things, on a
government-set price of carbon, which could therefore,
and in principle, be an equally effective, and more
market-oriented, instrument to achieve the same result,
as discussed further in Section 8.1.

The measure, moreover, could hardly be argued to
contribute to affordability — at least at current prices,
when it will instead and most likely contribute to an
increase in retail prices, as discussed in Section 8.1.
The notified measure would seem to be able to
contribute to affordable prices only under very specific
conditions which can only materialise far away in the
future. The contribution to higher prices, however,
would be very much in the short and medium term.

(2% See footnote 3.
(*) See Ofgem, Electricity Capacity Assessment Report 2013, 27 June 2013
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6.3. Entrustment act

The first Altmark criterion requires that the undertaking
has a public service obligation to discharge. Accordingly,
in order to comply with the Altmark case-law, a public
service assignment is necessary that defines the
obligations of the undertakings in question and of the
authority.

The public service task must be assigned by way of an act
that, depending on the legislation in Member States, may
take the form of a legislative or regulatory instrument or
a contract. It may also be laid down in several acts. Based
on the approach taken by the Commission in such cases,
the act or series of acts must at least specify:

(i) The content and duration of the public service
obligations;

(i) The undertaking and, where applicable, the territory
concerned;

(iti) The nature of any exclusive or special rights assigned
to the undertaking by the authority in question;

(iv) The parameters for calculating, controlling and
reviewing the compensation; and

(v) The arrangements for avoiding and recovering any
overcompensation.

The Commission doubts that in this case NNBG has been
entrusted with specific public service obligations to
discharge.

The UK submits that NNBG would have been entrusted
with discharging the following obligations:

(i) If certain milestones in the construction of the plant
are not met by certain dates, NNBG risks losing the
CfD, and if the project is delayed by more than [...]
years, the payment period will be reduced accord-

ingly.

(ii) In particular, NNBG is required to achieve the ‘Start
Date’ for each Reactor by meeting the Conditions
Precedent within the ‘Target Commissioning
Window’ for that Reactor in order to receive the
full benefit of the CfD. If the ‘Start Date’ is
achieved after the Target Commissioning Window’
closes, then the payment period for that reactor
decreases by an amount which is equal to the
length of time between the ‘Target Commissioning
Window’ and the ‘Start Date.” If the ‘Start Date’ is not
achieved by the ‘“Long Stop Date, the UK
government can terminate the contract.

(iiiy NNBG can benefit from the differences payments
only to the extent that it generates and delivers to
the GB transmission system low-carbon, baseload
electricity from nuclear generation.

(iv) The Investment Contract would oblige NNBG to pay
the difference between the Strike Price and the
reference price to a counterparty in case the
reference price is above the Strike Price.



C 69/72

Jurnalul Oficial al Uniunii Europene

7.3.2014

(116)

(117)

(118)

(119)

(120)

(121)

(122)

(v) For the duration of the investment contract, all elec-
tricity generated by Hinkley Point C, up to the
contracted capacity, will be subject to the difference
payment mechanism (including the obligation to
make payments back to the counterparty where the
reference price is above the Strike Price). NNBG will
not be able to sell that electricity outside of the
terms of the Investment Contract.

The UK authorities add that, without the Investment
Contract, NNBG would be free to sell electricity into
the market and retain any profits in case electricity
prices are above the Strike Price. In other words, the
service would not be provided in the same manner by
the market, and "[w]ithout the Investment Contract
NNBG would be free to sell electricity into the market
and retain any profits in case electricity prices are above
the Strike Price (26)." However no demonstration is
provided to the effect that these results would not
otherwise be provided by the market.

The Commission doubts, however, that these conditions
can be viewed as public service obligations or as demon-
strating that NNBG would be entrusted with a SGEL

First, the UK explained that the nuclear plant would be
constructed under market conditions at a later stage,
while the UK wishes to incentivise its construction at
an earlier stage. It would appear to be only sensible, if
this is the logic behind of the UK measure, to shorten the
period of payments. Indeed, the closer the date of
effective construction of the nuclear plant to the date
when it would have been constructed anyway, the
more limited the incentive effect and the necessity of

the aid.

Moreover, making the realisation of the project subject to
a certain end date is rather typical for the granting of
investment aid or structural funds.

Second, the aid will be disbursed only insofar as NNBG
supplies electricity. This again shows that while the CfD
aims at incentivising the deployment of nuclear within a
certain time frame, payments under the CfD are not
conceived as a form of compensation for the timely
construction of the nuclear plant. The timely
construction is a necessary but not sufficient condition
for the granting of aid.

Third, requiring NNBG to pay back the difference
between the Strike Price and the reference price is the
system devised by the UK to ensure that the aid is limited
to a certain amount. It does not amount to an SGEI
obligation. The same can be said of the limit to a
maximum contracted capacity. Again, this condition
ensures that the amount of the aid is limited. It does
not prevent NNBG from selling electricity on the
market at market price.

Finally, the Commission notes that NNBG is not obliged
to enter into the Investment Contract and can actually
withdraw from it without particular penalties. NNBG is
actually not obliged to build the nuclear plant, nor is it

(*%) UK notification document, paragraph 456, page 142.
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(124)
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obliged to build it by a certain date. The UK authorities
cannot enforce any obligation in this respect, they can
only terminate the contract.

The UK authorities have referred in this respect to case T-
17/02 of 2005 (¥) (Fred Olsen), submitting that it is not
required that the act assigning the tasks be a law or
regulation, the only determining factor being the desire
of the UK authorities to entrust a task to NNBG.

However, while in that case the SGEI might have been
entrusted upon Fred Olsen at his instigation, this does
not alter the fact that the company had certain service
obligations to discharge. Those obligations were
enforceable and the State might have enforced them. In
this case, to the contrary and as explained above, NNBG
does not have any such obligation.

On the basis of the information provided, the
Commission considers at this stage that the Investment
Contract does not represent a sufficiently specified
entrustment act, given that many of the most
important terms have not yet been agreed between
NNBG and the UK government — including on timing
and on the obligations to which NNBG commits.

6.4. Assessment of the second 'Altmark' criterion:
Parameters used to set the compensation level

The UK believes that the second criterion is met, since
the parameters based on which the compensation for the
SGEI provision is paid are established in advance and in
an objective and transparent manner.

The Commission notes that some of the terms being
offered to NNBG are still unclear and the parameters
have not all been set. This is in particular true about
the nature of the CfD mechanism, and especially the
terms based on which the difference will be calculated,
notably a reference for the market price.

The UK claims that a 'reference price' will be used to
calculate differences. At this juncture it is still unclear
what the reference price will be, with the UK authorities
pointing out that "[t|lhe manner in which the Reference
Price against which difference payments are to be
calculated is to be determined remains to be agreed
according to the principles outlined in the Heads of
Terms". Also, potential adjustments to the Strike Price,
which are still being negotiated, have not yet been fina-
lised.

Provided that these parameters are ultimately established
in the final Investment Contract and before such contract
enters into force, the condition that those parameters are
set in advance could be fulfilled. However, as those
elements have not been established yet and will be
subject to further negotiation, the Commission is not
yet in a position to verify that the negotiated parameters
will be established in an objective and transparent
manner so as to avoid conferring an economic
advantage which may favour the recipient undertaking
over competing undertakings.

The UK authorities have also indicated that the Strike
Price will determine a reasonable profit. It is not
known, however, whether the Entrustment Act will

(¥’) Case T-17/02 Fred Olsen [2005] ECR 1I-2031.
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establish the criteria for calculating that profit. In
particular, as will be argued more extensively in Section
8, the profitability of the project is subject to uncertainty.

6.5. Assessment of the third 'Altmark' criterion: No
overcompensation

The compensation cannot exceed what is necessary to
cover all or part of the costs incurred in the discharge
of public service obligations, taking into account the
relevant receipts and a reasonable profit for discharging
those obligations.

The UK states that the CfD mechanism does not allow
for overcompensation, since NNBG will receive no more
and no less than the Strike Price, and the Strike Price is
set at a level which ensures only the recovery of costs
plus a reasonable profit.

As indicated above, it is doubtful that NNBG has been
entrusted with any particular PSO. Even if there were any
PSO involved, the specific obligation would have to be
the obligation to construct the nuclear plant at HPC by a
certain date, i.e. in advance of what the market would
deliver.

In order to prevent that compensation exceeds what is
necessary to cover all or part of the costs incurred in the
discharge of PSOs, it should be limited to the costs
resulting from building and operating the HPC plant,
or from supplying a set amount of electricity.

However, the UK authorities have not indicated what the
costs resulting from the alleged PSO would be. Nor have
the UK authorities demonstrated that the total compen-
sation resulting from the differences between Strike Price
and reference prices over the period of the Investment
Contract would not go beyond these costs.

In addition, as to the reasonable level of profit that the
UK authorities took into account, the Commission notes
that the level of profit was negotiated with NNBG and it
doubts that the profit was established by reference to the
rate of return on capital that would be required by a
typical undertaking considering whether or not to
provide the alleged SGEIL

In addition, nothing in the Investment Contract seems to
ensure that the compensation would be limited to that
level of profit over the lifetime of the project. Depending
on the evolution of wholesale electricity prices in the
post-CfD period, NNBG’s profits might be substantially
higher than those resulting from the negotiated rate of
return.

The Commission notes in this respect that while the
Investment Contract will last for 35 years and should
in principle cap NNBG’s revenues to a certain level, this
leaves 25 years of operational life where NNBG will be
receiving revenues corresponding to the price which it is
able to earn from the market, without any correction. It
is impossible to forecast what levels of revenues, and
hence of profits, NNBG will be able to make based on
the HPC project as a whole, including the CfD and post-
CfD period. As a result, the CfD, should it be considered

(139)
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(143)

as a SGEI compensation mechanism, does not ensure that
the compensation will not exceed a reasonable rate of
return.

The CfD scheme allows NNBG to finance and build a
nuclear plant, since most of the costs which can be
quantified and are relevant for the initial part of the
operating life of the plant will be covered. Also,
potential creditors are likely to look essentially at the
first period of the life of the plant when deciding
whether to provide funds or not, thereby allowing
NNBG to overcome the large initial difficulties of
constructing the plant and commence operations using
a technology, nuclear energy, which is characterised by
very high fixed and upfront costs.

However NNBG will also then be able to reap any
benefits from the continuous operation of the plant in
the post-CfD period. Such benefits might be very large,
or indeed might not exist at all, depending on the market
conditions in the post-CfD period. Precisely because of
this uncertainty, it would appear to be impossible to
determine at this stage whether NNBG will be overcom-
pensated or not. The terms of the Investment Contract
communicated to the Commission do not contain a
correction mechanism that would take account of the
effect of developments after the end of the CfD in
order to ensure that no overcompensation has taken
place overall.

While the Commission acknowledges that the assessment
of overcompensation needs to be carried out in particular
taking into account the duration of the scheme, (?%) it
also must note that, due to the technological character-
istics of nuclear energy generation and of the costs
involved, in this case limiting the assessment to the
duration of the CfD would seem inappropriate. In fact,
if it were accepted that NNBG has been entrusted with a
SGEI task consisting of constructing a nuclear plant at
HPC in advance of market delivery, it must then be
considered that the entrustment ends with the timely
construction of the nuclear plant but the payment of
the compensation is made in instalments over a 35-
year period.

The Investment Contract allows the plant to be built,
however the profitability of the project is based on the
entire operational life of the plant. Given the low level of
the variable costs, the possibility exists that once the
plant has been built and is operational, NNBG might
be allowed to realise a super-normal rate of return
when considering the entire life of the project —
something which would be allowed through State aid.

The second uncertainty is related to the discounting of
fixed costs. The nature of nuclear production, which
requires very high levels of capital for the investment
in the construction and hence before revenues can be
generated, while also being characterised by a relatively
low level of operating costs once the plant has been built,
has few, if any, equivalents in commercial activities. As
will be discussed in Section 8.1.2 below, this feature of
nuclear technology might in itself represent a form of
market failure.

(*%) See the SGEI Compensation Communication, paragraph 61.
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However this also means that any assessment of the costs
and revenues, and hence of the profitability, of the
project crucially depends on the view that it is taken
on the discount rate used to put a value to future cash
flows.

The UK claims that the discount rate used in NNBG's
Financial Model, of [9.75 to 10.25] per cent in post-
tax and nominal terms, which is their estimate of the
weighted average cost of capital (WACC') of the plant,
is a reasonable value to assess the project. For the reasons
set out in Section 8.1.6 below, the Commission doubts
whether such a value can be deemed to be the most
appropriate one. While a range of values are likely to
be deemed to be reasonable when assessing a project
such as HPC, the Commission notes that even a small
variation in the rate used bring about very large changes
in the project results. As the Investment Contract does
not contain any correction mechanism, it does not
account for that uncertainty and does not ensure that
the even for the duration of the Investment Contract,
the project will not yield more than a reasonable rate
of return on capital.

Finally, the Commission notes that NNBG will also
obtain a State credit guarantee. Such guarantee is
bound to lower the costs of financing the plant, hence
the discount rate, which links back to the uncertainty
highlighted above. It is however unclear, at this
juncture, what the impact of the guarantee will be,
since the financing structure of NNBG is not complete
and the amount of debt, the amount of the guarantee
and the rate paid are not yet known.

The UK claims that NNBG will pay a commercial rate for
the guarantee, however this cannot be verified at the
moment, because no data are available on the guarantee,
and because it is not clear that a definite benchmark
exists for the type of financing needs which the plant
will need.

6.6. Assessment of the fourth 'Altmark' criterion

Where the undertaking which is to discharge PSOs, in a
specific case, is not chosen pursuant to a public
procurement procedure which would allow for the
selection of the tenderer capable of providing those
services at the least cost to the community, the level of
compensation needed must be determined on the basis of
an analysis of the costs which a typical undertaking, well
run and adequately provided with the necessary means,
would have incurred in discharging those obligations,
taking into account the relevant receipts and a reasonable
profit for discharging the obligations.

The UK authorities do not contest that NNBG was not
chosen pursuant to a public procurement procedure.
They consider, however, that the level of compensation
was determined on the basis of an analysis of the costs
which a typical undertaking, according to the Altmark
criterion, would have incurred. In particular, the UK
claims that NNBG is well-run and that the rate of
return used in the Investment Contract is reasonable.
Also, they stress that the Strike Price was calculated on
the basis of NNBG's costs of construction and operation,
including a reasonable profit and that all costs were
substantiated and verified.
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Where a generally accepted market remuneration exists
for a given service, it provides the best benchmark for the
compensation in the absence of a tender. The Strike
Price, however, will — according to projections — in
general be higher than the estimated average market
price, ie. the reference price.

The reference price however, will, according to the UK
authorities, be too low, at least in the coming years and
would not have attracted the investment within the
timeline targeted by the UK.

It could therefore be appropriate to determine the
amount of compensation by reference to an analysis of
the costs that a typical undertaking would have incurred
in discharging those obligations.

The reference to the costs of a ‘typical’ undertaking in the
sector under consideration implies that there are a
sufficient number of undertakings whose costs may be
taken into account. Those undertakings may be located
in the same Member State or in other Member States —
for example, in the present case the Flamanville an
Olikiluoto plants might be used as references. (*%)
However, the Commission takes the view that reference
cannot be made to the costs of an undertaking that
enjoys a monopoly position or receives public service
compensation granted on conditions that do not
comply with Union law, as in both cases the cost level
may be higher than normal. The costs to be taken into
consideration are all the costs relating to the SGEI, that is
to say, the direct costs necessary to discharge the SGEI
and an appropriate contribution to the indirect costs
common to both the SGEI and other activities.

If the Member State can show that the cost structure of
the undertaking entrusted with the operation of the SGEI
corresponds to the average cost structure of efficient and
comparable undertakings in the sector under consider-
ation, the amount of compensation that will allow the
undertaking to cover its costs, including a reasonable
profit, is deemed to comply with the fourth ‘Altmark’
criterion.

The Commission notes that in this case, the Strike Price
has been determined so as to enable NNBG to recover
the project investment costs and deliver NNBG’s target
rate of return for the HPC project.

The UK authorities have commissioned experts to verify
NNBG'’s cost estimates for the construction, operation
and decommissioning of the HPC plant.

While the studies reveal that NNBG's cost estimates
might be reasonable and within the range of
benchmark data and while the benchmark data seems
to have taken into account costs from other nuclear
plants of EDF and others, the study also concludes that
NNBG’s development cost estimates are towards the
upper end of the cost range. (*%) As to the operating
costs, it is only concluded that they are broadly
consistent with those of equivalent benchmark plants
and thus reasonable.

(*) Communication from the Commission on the European Union

framework for State aid in the form of public service compensation,
2012/C 8/03, O] C 8/15 of 11 January 2012, paragraph 74.
(%%) See, Notification, annex C — Cost verification process, p. 206.
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the UK authorities might ensure that NNBG cost
estimates are reasonable, they do not ensure that the
Strike Price does not exceed the average cost structure
of efficient and comparable undertakings in the sector
under consideration and do not ensure that the service
is provided at the least cost for the community.

In the study on reasonableness of cost estimates, it is
observed that NNBG costs are towards the upper end
of the benchmark cost range because the HPC plant is
the first project of a kind in the UK. Indeed, NNBG has
chosen a technology for HPC that is not yet operational
anywhere in the world. However, as it does not appear
that this technology was chosen at the request of the UK
authorities to discharge the alleged SGEI it is ques-
tionable whether the higher costs linked to that tech-
nology can be taken into account to justify — under
the Fourth Altmark criteria — a compensation that is
higher than what would be necessary.

Finally, as already indicated above, the Commission
doubts that the level of profit used to set the Strike
Price corresponds to the rate of return of a typical
company considering whether or not to provide the
SGEI for the whole duration of the period of
entrustment, taking into account the level of risk.

On the basis of those elements, the Commission
concludes that the information provided by the UK auth-
orities is not sufficient to demonstrate that the fourth
Altmark criteria is complied with.

6.7. Conclusion of the assessment under Art 107(1)
TFEU based on the 'Altmark' criteria

On the basis of the arguments set out in Sections 6.2,
6.3, 6.4, 6.5 and 6.6above, and of the information
provided to the Commission, the ‘Altmark’ criteria do
not seem to be fulfilled for the notified measure.
Therefore the Commission cannot exclude that the
Investment Contract will provide NNBG with a selective
advantage.

6.8. Investment Contract, State resources and imput-
ability to the State

As the whole Investment Contract and the establishment
of the Strike Price is due to the State, the advantage
under the Investment Contract is imputable to the
State. In addition, the Investment Contract will initially
be entered into by the Secretary of State.

For advantages to be capable of being categorised as aid
within the meaning of Article 107 TFEU, they must be
granted directly or indirectly through State resources.
This means that both advantages which are granted
directly by the State and those granted by a public or
private body designated or established by the State are
included in the concept of State resources within the
meaning of Article 107(1) TFEU. (*!) In this sense,
Article 107(1) TFEU covers all the financial means by

(*') Case 76/78 Steinike & Weinlig v Germany [1977] ECR 595,
paragraph 21; Case C-379/98 PreussenElektra [2001] ECR 1-2099,
paragraph 58.
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which the public authorities may actually support under-
takings, irrespective of whether or not those means are
permanent assets of the public sector. (3?)

The UK authorities do not contest that the Investment
Contract is financed from resources under the control of
the State.

The Commission considers, based on the elements
explained below, that the advantage granted under the
Investment Contract will be financed directly by the
State during an initial period and then by a public or
private body designated by the State.

Indeed, the Investment Contract will initially be entered
into between the Secretary of State and NNBG. The
Secretary of State will make the payments under the
Investment Contract. It will be funded through a levy
on suppliers and [or through normal UK Government
funding mechanisms. Under such circumstances it must
be concluded that any advantages paid under the
Investment Contract are imputable to the State and are
also financed from State resources.

Also after the transfer of the Investment Contract, the
Commission considers that the advantage under the
Investment Contract will be financed from resources
under the control of the State for the following reasons.

First, the Strike price and the levy will be established by
the State.

Second, the counterparty will in principle be a
government-owned private company and will in any
event be designated by the State. The counterparty’s
articles cannot be amended without the Secretary of
State’s consent.

Third, the counterparty designated by the State will
administer the payment scheme, which includes the
collection of the levy from suppliers and the collection
of payments from generators when the market price is
higher than the Strike price. It will also include payments
to generators and payments to suppliers in certain cases.
Part of the counterparty’s tasks will probably be delegated
to a subsidiary of Elexon (i.e. collecting the supplier
obligation and making and receiving CfD payments
from generators on behalf of the counterparty).

Fourth, the counterparty will be provided with revenue-
raising power in the Energy Bill to enable it to collect
from suppliers the funds required to make payments to
CfD generators and a certain number of mechanisms will
be put in place by the State to ensure certainty of
payments to CfD generators in the event of a supplier
not paying. These mechanisms will include the obligation
for suppliers to provide collaterals, an insolvency reserve
fund and the designation of a Supplier of Last Resort.
The insolvency reserve fund would provide the
counterparty with funding to cover a defaulting supplier’s
levy payments for the period from its collateral being
exhausted until a replacement supplier is appointed
under the Supplier of Last Resort mechanism governed
by Ofgem.

(*?) Case C-677/11 Doux Elevage, not yet published, paragraph 34, Case

T-139/09 France v Commission, not yet published, paragraph 36.
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Fifth, the Counterparty will report to the State on the
implementation. In this connection, it is intended that
the counterparty will be governed by a framework
document, setting out amongst other things the rela-
tionship between the counterparty and the State, the
operating principles of the counterparty, matters
reserved for the shareholder, the counterparty’s roles
and responsibilities, management and financial responsi-
bilities, and reporting and monitoring requirements. It
will also set out the parameters within which the
counterparty is to fulfil its functions in relation to CfDs.

Finally, in the unlikely event that the counterparty does
not exist at the time payments are required to be made
to NNBG (or suppliers), the Secretary of State has powers
to either set up an Investment Contract counterparty to
administer and make payments under the contract,
collect payments from suppliers in order to pay
generators under the Investment Contract or to pay
generators directly.

Also, while normally the financial means to cover
payments under the Investment Contracts will in
principle be raise through the supplier obligation, it
will remain possible that the UK Government make
direct payments to the Counterparty.

On the basis of those elements, it can be concluded that
after the transfer of the Investment Contract, the
advantage provided under the Investment Contract will
be financed through contributions imposed by the State
and managed and apportioned in accordance with the
provisions of the legislation by an entity designated by
the State and controlled by the State.

It is to be noted that Elexon and the Counterparty will
also obtain payments to cover the costs resulting from
their tasks of collecting the supplier obligation and
paying the generators. Also, Ofgem will be compensated
for its tasks under the ERM.

In this respect, the UK claims that these entities will not
be offering goods or services on the market in
performing their duties under the Investment Contract
and CfDs and accordingly their ability to recover their
costs in respect of those functions (or indeed to be paid
by the UK government for those functions) does not
confer an advantage in favour of any undertaking and
therefore falls outside Article 107. The Commission
agrees with this analysis.

6.9. The credit guarantee: Existence of an advantage
funded through State resources and imputable to the
State

The UK claims that the credit guarantee which the UK
government agreed to provide to NNBG does not
constitute State aid. (*3) In particular, the UK authorities
claim that the credit guarantee will be provided on
commercial terms. The UK authorities also state that
the guarantee will comply with the Commission Notice

(**) UK notification, paragraph 508.

(180

(181

(182

(183

(184

(185

)

)

)

)

=

=

on the application of Articles 87 and 88 of the EC Treaty
to State aid in the form of guarantees (‘Guarantee
Notice'), (*4) in particular in relation to its pricing terms.

The Commission notes, however, that the guarantee will
be provided by the UK government, and State resources
can be involved to the extent that the State foregoes part
of the remuneration to which it would be entitled if the
guarantee price were not based on market premiums. The
question of whether the State indeed foregoes revenues
can only be ascertained at the moment when the
guarantee is given.

The guarantee has not yet been granted and there are at
this juncture very little details on the structure, the level
and the price of such guarantee. Hence the Commission
is not in a position to exclude that State resources are
involved. (3

In addition, while the UK has indicated that it intends to
provide the guarantee on commercial terms, the
Commission is not convinced that the methodology
proposed to determine the price of the guarantee
ensures that such price would be consistent with the
price which a market investor would offer.

Without taking a final view on whether the formula
proposed by the UK authorities to price the guarantee
fee appropriately reflects the approach which a market
investor would be expected to take in a similar situation,
the Commission notes that market investors are not
likely to derive optimal pricing levels from first order
equivalences, as the UK is proposing to do. A market
operator providing credit guarantees would be likely to
be able to use standard benchmarks to set the price of
the guarantee. Indeed, what the UK approach seems to
indicate is that it would be unlikely that a market
operator could be in a position to adequately price the
guarantee, given the uniqueness of the investment and
the lack of appropriate benchmarks.

In particular, the approach taken by the UK authorities is
an 'expected loss approach, ie. an approach which
attempts to set the price of the guarantee by taking
into account the probability of a loss occurring. Given
the high uncertainty around expected loss and the
potential for relatively high unexpected losses, it seems
that the approach should at least provide some
discussion about the causes and nature of unexpected
losses and the potential of these occurring as well as
the impact on debt guarantee fees. In this respect, the
current approach seems lenient and incomplete.

Also, the approach proposes that an 'appropriate’ return
on equity for the credit guarantor would be given by
multiplying a 4 per cent risk premium with an 8 per
cent notional reserve. However this proposal lacks justifi-
cation, or indeed evidence that a market operator would
behave in a similar way.

(*¥) Commission Notice on the application of Articles 87 and 88 of the

EC Treaty to State aid in the form of guarantees (2008/C), O] C
155/10 of 20 June 2008.
(**) Guarantee Notice, Section 2.1.
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(187)

(188)

(189)

(190)

(191)

(192)

(193)

Moreover, the debt guarantee referred to in the Notifi-
cation seems to differ from ordinary debt guarantees in
that it would be drawn before equity, apart from equity
already spent, (*°) and except when the plant completes
outside the 'long-stop date' and in case of cost over-
runs. ()  However market-provided guarantees are
usually drawn only after equity has been wiped out in
all scenarios. It would therefore appear that the credit
guarantee provided by the UK might diminish the risks
borne by equity holders, except in the circumstances
specified above.

For the reasons set out above, the Commission cannot at
this stage rule out that the provision of a credit guarantee
by the UK on NNBG’s debt involves State aid.

6.10. Distortion of competition and effect on trade

Both the Investment Contract and the credit guarantee
have the potential to distort competition and affect trade
between Member States. The Commission notes in this
respect that the generation and supply of electrical power
is liberalised. As in this case the notified measures will
enable the development of a large level of capacity which
might otherwise have been the object of private
investment by other market operators using alternative
technologies, from either the UK or from other Member
States, the notified measures can affect trade between
Member States and distort competition.

6.11. Investment Contract and Credit Guarantee:
General conclusion on the existence of aid

The Commission therefore concludes, at this stage, that
the Investment Contract and the credit guarantee involve
State aid within the meaning of Art 107(1) TFEU.

6.12. Existence of aid within the meaning of
Article 107(1) of the TFEU: Compensation in case
of political shutdown (Secretary of State agreement)

The UK intends to grant compensation to NNBG in case
the HPC plant were to be shut down for reasons not
directly imputable to its operations, and in particular
due to changes in government policy.

The UK does not seem to consider this indemnification
as aid.

According to the jurisprudence of the European Court of
Justice damages paid by national authorities to
compensate for a damage caused public authorities to
individuals do not constitute State aid within the
meaning of Article107 (1) TFEU (*9).

This principle is also set out in the decision making
practice of the Commission. In the decision1999/268/EG
on the acquisition of land under the German Indemnifi-
cation and Compensation Act, the Commission stated
that compensation in kind or monetary compensation
to the operator who had suffered losses as a result of

(*%) UK notification, paragraph 276.

(*) UK notification, Annex H, pages 241 and 244.

(*) Joined cases 106 and 120/87 Asteris and others v Hellenic Republic
[1988] ECR5515, Para. 21 —23.

expropriation or the like did not constitute an advantage
in the meaning of Article 107(1) TFEU as the compen-
sation merely reflected the legal principles common to all
Member States regarding the protection of property
rights. (*)

(194

=

Equally the Commission has in the Akzo Nobel Decision
provided that compensation for the withdrawal of the
approval to produce chlorine and monochloroacetic
acid does not constitute aid: "Indemnifications normally
do not entail a selective advantage to the company in so
far as they merely compensated for damage resulting
from an official act, where the indemnification is the
direct result of this official act on the basis of a general
system for indemnifications that derives directly from
constitutional rights of property as recognised by the
judicial system. (40)"

(195) In the light of this case law and case practice, the
compensation in case of early shut down could
possibly not qualify as State aid. However, before a
conclusion can be reached, it is necessary that the UK
authorities provide more information on whether this
compensation results from a general principle and
would also be available to other market operators
placed in a similar situation.

6.13. Legality of the aid

(196) The UK authorities confirmed to the Commission that
the granting of the aid is subject to the approval by
the European Commission. By notifying the measure
before its implementation, the UK authorities have
fulfilled their obligation according to Article 108(3)
TFEU.

7. ASSESSMENT OF THE MEASURE AID UNDER
ARTICLE 106(2) TFEU

(197) The Commission notes that the notified measure cannot
be assessed under Commission decision 2012/21/EU, (*)
given that it does not fall under any of the categories
included in Art 2 of that decision.

(198) The Commission has explained how it would interpret
Art 106(2) TFEU, when assessing a notified measure
which involves State aid and the provision of a SGE],
in its Communication on the European Union
framework for State aid in the form of public service
compensation (‘the SGEI Framework’). (*?)

(199

-

In particular, the SGEI Framework points out that the
following conditions need to be taken into account in
order for a measure involving the provision of State and
being assessed under Art 106(2) to be deemed, on
balance, not to unduly affect competition and trade:

(*%) Commission Decision 1999/268/EG of 20 January on the

acquisition of land under the German Compensation Act, O]
1999 L 107, p. 21, ‘the decision of 20 January 1999’

(*9) Commission Decision N304/2003 of 16.6.2004 on aid in favour of
Akzo Nobel in order to stop chlorine transport

(*1) Commission decision 2012/21/EU of 20 December 2011 on the
application of Article 106(2) of the Treaty on the Functioning of
the European Union to State aid in the form of public service
compensation granted to certain undertakings entrusted with the
operation of services of general economic interest, O] L 7/3 of 11
January 2012.

(*?) Communication from the Commission on the European Union
framework for State aid in the form of public service compensation,
2012/C 8/03, O] C 8/15 of 11 January 2012.



Jurnalul Oficial al Uniunii Europene

7.3.2014

(200)

(201

N

(202)

(203)

(i) The measure should entail the provision of a
genuine SGEI

(i) There should be an entrustment act setting out
PSOs and compensation levels;

(iti) The duration should be justified;

(iv) The measure should be compliant with Directive
2006/111/EC (*}) on the transparency of financial
relations;

(v) The measure should be compliant with Union
public procurement rules;

(vi) The measure should not discriminate;

(vii) Compensation should cover costs and a reasonable
profit; and

(vili) The measure should not affect trade between

Member States.

7.1. The measure should entail the provision of a
genuine SGEI

The UK claims that the notified measure is a genuine
SGEI for the same reasons as those put forward in
their claim that the measure is not aid based on the
application of the first ‘Altmark’ criterion. However,
and for the arguments set out in Section 6.2 above, it
is unclear whether the measure can indeed be qualified as
a genuine SGEL

In particular, the SGEI Framework specifies that “Member
States cannot attach specific public service obligations to
services that are already provided or can be provided
satisfactorily and under conditions, such as price,
objective quality characteristics, continuity and access to
the service, consistent with the public interest, as defined
by the State, by undertakings operating under normal
market conditions (+4).”

It is unclear that the market would not provide the
service asked of NNBG under the potential SGEI — and
in fact exactly the same product, ie. baseload electricity
at technical standards consistent with the TSO specifi-
cations, is normally provided by the market. If the
SGEI encompasses both the product and the terms of
the Investment Contract, the Commission would note
that the market is expected to provide nuclear energy
without Investment Contracts, as argued above, and
that the link between the public objectives specified by
the UK, i.e. security of supply, decarbonisation, diversifi-
cation and affordability, would be better achieved under
the terms of the notified measure than otherwise. Indeed,
it would appear that the proposed SGEI would contribute
to higher prices, as noted above.

For the reasons set out above, the Commission doubts
whether the notified measure qualifies as a genuine SGEL

(¥) Commission Directive 2006/111/EC of 16 November 2006 on the
transparency of financial relations between Member States and
public undertakings as well as on financial transparency within
certain undertakings, O] L 318/17 of 17 November 2006.

(**) See SGEI Framework, paragraph 13.

(204)

(205)

(206)

(207)

(208)

(209

~

(210)

7.2. There should be an entrustment act setting out
PSOs and compensation levels

The UK claims that the entrustment act complies with
condition 2.3 under the SGEI Framework for the same
reasons as those put forward in their claim that the
measure is not aid based on the application of the first
‘Altmark’ criterion.

While not necessarily disputing the UK’s claim on the
characteristics of the alleged entrustment act, the
Commission must however reiterate that several of the
key features of such act are not yet final. It is therefore
difficult to conclude that condition 2.3 of the SGEI
Framework is met, for the reasons set out in Section
6.3 above.

The Commission also notes that it is unlikely that the
notified measure can be deemed to include any
arrangement to avoid overcompensation, as specified in
point 16(e) of the SGEI Framework. In particular, the
measure not only appears to be structured in a way
which excludes the possibility of overcompensation, as
argued in Section 6.5 above, but also does not include
any mechanism which might ensure that, if overcompen-
sation does materialise, it can be recovered in future
periods.

For the reasons set out above, the Commission doubts
whether the notified measure satisfies condition 2.3 of
the SGEI Framework, in particular since a mechanism to
prevent or avoid overcompensation is not included.

7.3. The duration should be justified

The UK claims that the duration of the Investment
Contract is justified because it ensures that investment
is secured while minimising the cost to consumers,
thereby complying with condition 2.4 of the SGEI
Framework. The UK government argues in particular
that the chosen duration is less than the depreciation
period, which is claimed to be 60 years, and reconciles
the need to secure the investment, by providing a
‘package’ of Strike Price, duration and rate of return
which is acceptable to NNBG, with the objective of
leaving some degree of market risk, in particular in the
post-CfD period.

As results from Section 6.3 above, the Commission
doubts that the 35-year period can be considered as an
entrustment period at all given that NNBG does not seem
to have been entrusted with any obligation. The 35-year
period simply seems to correspond to the period during
which the aid will be paid out.

In addition, even if an entrustment existed and the 35-
year period were considered as the entrustment period,
the Commission notes that this period does not seem to
have been determined on the basis of objective criteria as
required by condition 2.4 of the SGEI Framework. Based
on the UK’s own statements, the duration has been
negotiated and is based on a range of considerations
and ultimately on the contract counterparties to
conclude an agreement. (+%)

(*) Paragraphs 351 and onwards, and paragraph 491 of the UK notifi-

cation.
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(218)

For the reasons set out above, the Commission concludes
at this stage that the notified measure does not seem to
comply with condition 2.4 of the SGEI Framework.

7.4. The measure should be compliant with
Directive 2006/111/EC on the transparency of
financial relations

The Commission has at this stage no reason to believe
that condition 2.5 of the SGEI Framework might not be
met.

7.5. The measure should be compliant with Union
public procurement rules

The UK government claims that Union public
procurement rules, in particular those enshrined under
Directives 2004/17/EC (*¢) and 2004/18/EC, (*) do not
apply to the notified measure, as such measure does not
involve the procurement of supply, works or services for
its benefit.

On the basis of the available information, the
Commission preliminarily believes that it is not
possible to conclude that the Investment Contract
concerns the acquisition of any works, services or
supplies and thus qualify as public contracts or conces-
sions.

First, it is not clear whether the Investment Contract
establishes any specific requirements on the supply, to
the contracting authority or to third parties, of any
type of services, goods or works. Those contracts seem
to involve only a general commitment, by the nuclear
power companies, to invest and operate new plants.

Secondly, the contracts do not seem to cater for mutually
binding obligations which could be enforceable before a
Court. To the contrary, the contracts appear to contain
just certain conditions such as several ‘hold points’
relating to the construction/commissioning phase of the
nuclear reactors at each of which the contractor runs the
risk of seeing the contract terminated if certain
requirements are not met.

Thirdly, there is no selectivity on the number of possible
economic operators that can enter into an Investment
Contract other than those resulting from the limited
number of sites available for the construction of
nuclear power stations. As UK authorities have high-
lighted, the system remains open to all potential
interested parties.

The Commission therefore considers that indeed,
Directives 2004/17/EC and 2004/18/EC, and in fact
public procurement rules do not apply. Those rules
apply only when the State is proposing to enter into a
public contract. A contract will constitute a public

(*%) Directive 2004/17/EC of the European Parliament and of the
Council of 31 March 2004 coordinating the procurement
procedures of entities operating in water, energy, transport and
postal services sectors, O] L 134/1 of 30 April 2004.

(*’) Directive 2004/18/EC of the European Parliament and of the
Council of 31 March 2004 on the coordination of procedures
for the award of public works contracts, public supply contracts
and public service contracts, O] L 134/114 of 30 April 2004.

(219)

(220)

(221)

(222)

(223)

(224)

contract within the meaning of procurement rules, when
the States is purchasing works or services under a
mutually enforceable contract before a court.

However NNBG is not under the obligation to contract
the nuclear plant or provide a specific service in the sense
that the State cannot enforce any obligation to construct
the nuclear plant or provide a certain service in Court.
For that reason, the Commission has preliminarily
concluded above that NNBG has not been entrusted
with any tasks and obligation of general economic
interest. For the same reason, it seems appropriate to
conclude that public procurement rules do not apply.

By contrast, if it were to be concluded that NNBG is
entrusted with the realisation of works or a service the
realisation/supply of which would be enforceable before a
court, public procurement rules would be applicable and
should have been complied with by the UK, which on
the basis of the information available at this juncture
does not seem to be the case. The UK government
admits that no public tender has been used to select
the beneficiary. In addition, the terms of the agreement
with the beneficiary have been reached through private
negotiation.

For the reasons set out above, if NNBG were to be
considered as entrusted with SGEI obligations, the
Commission would have strong doubts that the
notified measure satisfies condition 2.6 of the SGEI
Framework.

7.6. The measure should not discriminate

The UK seems to imply that other operators could be
entrusted with SGEIs under CfDs. As the Commission
could so far not identify any clearly defined SGEI it is
also not possible at this stage to determine whether or
not the alleged SGEI is discriminatory. However, the
Commission notes that the Investment Contract seems
to be tailor made for NNBG. The UK has acknowledged
that it will contain specificities that other CFDs will not
necessarily contain. Also, the terms of the Investment
Contract are being negotiated with NNBG. On this
basis, if NNBG were to be considered as entrusted with
SGEI obligations, the Commission is at this juncture not
convinced that the SGEI would not be discriminatory.
7.7. Compensation should cover and a
reasonable profit

Costs

The UK claims that the measure does not result in a level
of compensation which exceeds what is necessary, taking
into account the costs, revenues and a reasonable profit.

The SGEI Framework states that the calculation of
compensation levels should, where possible, be calculated
by taking account of the ‘net avoided cost methodology.’
According to such methodology, the “net cost necessary,
or expected to be necessary, to discharge the public
service obligations is calculated as the difference
between the net cost for the provider of operating with
the public service obligation and the net cost or profit for
the same provider of operating without that
obligation (*8).”

(*%) SGEI Framework, paragraph 25.
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(229)

(230)
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The Commission believes that it is difficult to ascertain
whether this methodology, which in principle would be
applicable in this case, is indeed used for the notified
measure. In particular, the measure does not appear to
be aimed at compensating a provider for the obligation
to incur higher costs than it would otherwise incur. To
the contrary, the measure appears to be aimed at
providing incentives for the provider to invest in the
project and, ultimately, offer the product, ie. electricity,
on the market.

It would therefore seem that the condition cannot be
fulfilled by the notified measure. Moreover, as argued
in Section 6.5 above, the level of compensation cannot
be defined clearly, given the long duration of the
measure, the costs involved in the project, and the uncer-
tainties over electricity prices, based on which the
differences will be calculated. Consequently, it cannot
be determined whether overcompensation might take
place, and whether the rate of return can be deemed to
be reasonable.

In particular, since the Commission believes that over-
compensation constitutes incompatible State aid, (*°) and
that the notified measure cannot exclude the possibility
of overcompensation, condition 2.8 of the SGEI
Framework cannot be deemed to be fulfilled by the
notified measure.

Also, for the reasons set out in Section 8.1 below, the
Commission cannot exclude that the project might earn a
level of return on capital which exceeds the relevant swap
rate plus 100 basis points, as envisaged in the SGEI
Framework. (°°)

For the reasons set out above, the Commission doubts
that the notified measure entails a level of compensation
limited to the net costs of the service, including a
reasonable profit.

7.8. The measure should not affect trade between
Member States to an extent that is contrary to the
interest of the Union

The UK believes that the notified measure does not
distort trade or competition between Member States,
since it has considered, and is open to, investment in
additional interconnection infrastructure, and that
nuclear plants would not be non-replicable infrastructure.

Based on the available information, if NNBG were to be
considered as being entrusted with a SGEI, the
Commission would have to conclude that NNBG would
be tasked with providing a SGEI in competition with
similar services, in the absence of a competitive
selection procedure, and in a situation where the same
type of technology, i.e. nuclear production, is expected to
take place in the absence of the SGEI at least in the
tuture.

In addition, the Commission believes that the notified
measure might have substantial repercussion on trade
and competition (as also outlined in Section 8.1.7). In
particular, NNBG will be providing a service which is

(*) SGEI Framework, paragraph 48.
(°%) SGEI Framework, paragraph 36.

(233)

(234)

(235)

(236)

difficult to distinguish from that provided by other
generators of baseload electricity. The Commission
refers to Section 8.1.7 for the examination of the
impact of the aid on competition and trade.

If NNBG were to be considered as being entrusted with a
SGEL, it could therefore not be approved without a
detailed assessment of the distortions as provided for in
section 2.9 of the SGEI Framework and an examination
of possible mitigating measures. The assessment under
point 59The Commission refers to Section 8.1.7 for
the examination of the impact of the Framework will
include compliance with the Electricty Directive
2009/72[EU, in particular Artciles 3(2) and 8 thereof.

7.9. Conclusions on the assessment of the measure
under Art 106(2) TFEU

Based on the arguments set out in Sections 7.1, 7.2, 7.3,
7.5, 7.6, 7.7 and 7.8 above, the Commission doubts that
the aid measure qualifies as a SGEI within the meaning of
Art 106(2) TFEU and the SGEI Framework. In addition,
even if NNBG were to be viewed as entrusted with a
SGEIL, the Commission doubts that the aid for the
provision of a SGEI would comply with the SGEI
Framework.

8. ASSESSMENT OF THE MEASURE AID UNDER
ARTICLE 107(3)(C) TFEU

The UK claims that, in the event the Commission found
that the notified measure does constitute aid according to
Art 107(1) TFEU based on the 'Altmark’ criteria, and that
it were not compatible aid under Art 106(2) TFEU, the
measure would consist of compatible aid under Art
107(3)(c) TFEU.

It is established Commission practice (°!) that measures
may be declared compatible directly  under
Article 107(3)(c) TFEU if they are necessary and propor-
tionate and if the positive effects for the common
objective outbalance the negative effects on competition
and trade. In this regard, the Commission considers it
appropriate to assess the following questions:

(i) Is the aid measure aimed at a well-defined objective
of common interest? (>2)

(ii) Is the aid well designed to deliver the objective of
common interest? In particular:

a. Is the aid measure an appropriate and necessary
instrument, i.e. are there other, better-placed
instruments? (>3)

(*') Community framework for state aid for research and development

and innovation OJ C 323, 30.12.2006, p. 1, point 1.3; Community
guidelines on State aid for environmental protection, O] C 82,
1.4.2008, p. 1, point 1.3.

(*?) Judgement of the court of 14 January 2009, Kronoply v.
Commission (T-162/06, Rec. p. II-1; especially points 65, 66, 74,
75)

(*3) Judgement of the Court of 7 June 2001, Agrana Zucker und Stirke

[

Commission (T-187/99, Rec._p._1I-1587) (cf. point 74);

Judgement of the Court of 14 May 2002, Graphischer Maschi-
nenbau | Commission (T-126/99, Rec._p._II-2427) (cf. points 41-
43); Judgement of the Court of 15 April 2008, Nuova Agricast (C-
390/06, Rec._p._1-2577) (cf. points 68-69).
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b. Is there an incentive effect, ie. does the aid
change the behaviour of firms?

c. Is the aid measure proportional, ie. could the
same change in behaviour be obtained with less
aid?

(iti) Are the distortions of competition and the effect on
trade limited, so that the overall balance is positive?

8.1. Compatibility of the aid

The Commission preliminarily notes that the UK intends to
provide operating aid to NNBG, in particular in the form of a
price support mechanism to guarantee profitability. Merely
based on this approach, the Commission considers at this
stage that if indeed aid exists, it would in principle be incom-
patible under EU State aid rules. (*)

(237)

(238)

(239)

(240)

(241)

8.1.1. Common objective

The aid measure must aim at a well-defined objective of
common interest. When an objective has been recognised
by the Union as being in the common interest of EU
Member States, it follows that it is an objective of
common interest.

The UK claims that the notified measure is aimed at three
common EU objectives, namely decarbonisation, security
of supply and diversity of generation, and at addressing
the related market failures.

8.1.1.1. Decarbonisation

The UK argues that decarbonisation is a common
objective based on the Environmental Aid Guidelines,
Art 191 TFEU and Directive 2003/87. (*°)

The Commission notes that while Art 191 TFEU estab-
lishes that the preservation, improvement and protection
of the environment must be regarded as objectives of EU
policy, it is unclear whether such objective can be
immediately applicable to low-carbon generation as
defined by the UK. In particular, while certain generation
technologies emit less carbon emissions, their impact on
the environment might nonetheless be considered
substantial. This seems to be particularly true of nuclear
generation, due to the need to manage and store radio-
active waste for very long periods of time, and the
potential for accidents.

In this case, it is difficult to assess the trade-off between
two potential common EU objectives, namely preserving
the environment through the pursuit of low-carbon elec-
tricity generation while potentially increasing risks to the
environment through the use of nuclear technology.

(**) See, among others, Case C-278/95 P Siemens v Commission [1997]

ECR 1-2507, paragraph 18; Case T-459/93 Siemens v Commission
[1995] ECR 11-1675 paragraph 48; Case C-288/96, Germany v
Commission, [2000] ECR 1-8237.

Directive 2003/87/EC of the European Parliament and of the
Council of 13 October 2003 establishing a scheme for greenhouse
gas emission allowance trading within the Community and
amending Council Directive 96/61/EC, O] L 275/32 of 25
October 2003, available at the following address:
http://eur-lex.europa.eu/LexUriServ/LexUnServ.do?uri=
0J:L:2003:275:0032:0032:EN:PDF

(242)

(243)

(244)

(245)

(246)

(247)

(248)

In addition to that, the Commission would question the
extent to which the notified measure really contributes to
the decarbonisation of the UK electricity sector, and of its
economy as a whole.

It is in particular unclear, based on the information
provided, whether the more rapid fall in carbon
emissions due to the CfD for nuclear energy can be
construed as being aimed at decarbonisation in a
context where the 'business as usual' scenario would
lead to a similar carbon emission trajectory path, ie. a
reduction in carbon emissions to about 220 g of CO,
per kWh in 2030 against the level of about 500 g of
CO2 per kWh in 2013. (*%)

Firstly, the UK argues that the emission level of 220g of
CO, per kWh in 2030 is not in line with their objectives
in terms of decarbonisation of the electricity system.
However, such an objective has not yet been set. (°7)
Secondly, it might be concluded that the CfD for
nuclear does not so much aim at achieving decarbon-
isation, but at achieving decarbonisation at a faster
pace than would otherwise be the case. However, in its
modelling work the UK also seems to have considered
equivalent targets of decarbonisation, achieved through
different instruments and the consequent trajectories.

The Commission notes in this regard that a support
mechanism which is specific to nuclear energy generation
might crowd out alternative investments in technologies
or combinations of technologies, including renewable
energy sources, which may have occurred in the
absence of trhe notified measure.

The Commission therefore is not clear at this stage on
whether the notified measure can be argued to be aimed
at a common EU objective in terms of environmental
protection in general, and decarbonisation in particular.

8.1.1.2. Security of supply

The UK also considers that the notified measure pursue
the objectives of security of supply and diversity of

supply.

Pursuant to Article 194 TFEU, in the context of the
establishment and functioning of the internal market,
the Union policy on energy shall aim inter alia to
ensure security of energy supply in the Union. The
Court has also confirmed that the objective of guaran-
teeing adequate investment in the electricity and gas
distribution systems is designed to ensure, inter alia,
security of energy supply, an objective which the Court
has also recognised as being an overriding reason in the
public interest. (%)

(*6) See DECC, Electricity Market Reform — Ensuring electricity security of

supply and promoting investment in low-carbon generation, Update:
May 2013, Annex C, page 68. Under the UK estimates, most of
the decarbonisation under the 'business as usual' scenario takes
place due to the Carbon Price Floor.

(°’) The UK government states that it intends to set a decarbonisation
objective for the electricity sector in 2016, based on advice from
the Committee on Climate Change.

(°%) Judgment of the Court of 22 October 2013 in Joined Cases C-
105/12 to C-107/12, Staat der Nederlanden v Essent and Others,
paragraph 59 and case-law cited.
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Diversity of supply can be seen as one of the facets of
security of supply, as it contributes to the ability on the
part of a Member States to withstand external shocks,
and essentially to the resilience of its energy system.
According to this logic, in the absence of a public inter-
vention, the market may over-rely on a single primary
fuel exposing the Member State to a strategic/systemic
risk.

The UK has provided extensive information on their
plans to ensure generation adequacy in the future.

In particular, the UK is including in its forecasts on
generation adequacy complementary policy routes
including additional generation, energy efficiency and
interconnection. From this perspective, the UK
consixers that most renewables are generally only able
to generate intermittently (e.g. when the wind blows or
the sun shines) and new technologies such as CCS and
wave and tidal stream technologies are not sufficiently
proven. While such technologies have a major role to
play in a diverse low carbon energy mix, they cannot
be directly substituted to baseload electricity generation
such as the one provided through nuclear generation.

The Commission notes that the UK has pointed to

internal DECC analyses showing that if HPC’s
contribution to reliable generation was replaced
through single technology solutions, taking into

account their availability in times of system stress, then
either 14 GW of onshore wind farms with around 7,000
turbines covering an area up to approximately two times
the size of Greater Manchester would be required, or
around 11 GW of offshore wind farms, with around
2,000 turbines covering about 440,000 to 600,000
acres.

The Commission also notes that the UK is pursuing a
range of energy efficiency measures, which is already
taking into account in its forecasts..

In particular the UK is pursuing the Green Deal and the
Energy Company Obligation (ECO) as successors to the
Carbon Emissions Reduction Target (CERT) and
Community Energy Saving Programme (CESP) and is
planning to roll out Smart Meters by 2020 in the
domestic sector. In non-domestic properties, the Carbon
Reduction Commitment (CRC) Energy Efficiency Scheme
aims to support energy efficiency measures in organi-
sations that consume more than 6,000 MWh per year
of qualifying electricity through settled half-hourly
meters. However the UK considers that gains from
demand-side response which go beyond those achieved
through existing policies cannot be considered certain, in
particular since the demand-side response market might
take time before becoming effective.

The UK has also examined how the internal market, and
interconnection in particular, can support its objective of
security of supply.

Great Britain has currently around 4 GW of intercon-
nection, equivalent to a total of 5 per cent of installed
generation capacity. The UK is considering several project
which might result in over 10 GW of additional inter-
connection by around 2020, equivalent to around 12 per
cent of installed generation capacity.

(257)

(258)

(259)

(260)

(261)

(262)

(263)

(264)

The UK believes that interconnection presents both risks
and opportunities, in particular given that the flows will
depend on market conditions at any point in time and
cannot be predicted with certainty. It also argues that
interconnection capacity cannot be reserved in advance,
hence it might not represent a perfect substitute for
baseload generation, in particular considering the issue
of having different jurisdictions.

The UK also posits that interconnection to mainland
Europe is expensive, as it requires high-voltage direct
current undersea cables with converter stations at each
end. The UK argues that even if new generating capacity
could be constructed in other Member States more
cheaply than in the UK, taking into account the
additional costs of interconnection it would be unlikely
that delivering such capacity would be overall less costly,
with the possible exception of offshore wind outside UK
territorial waters but where project costs already include
the cost of taking electricity to the coast.

The Commission notes that the UK has not taken into
account future interconnection capacity in its modelling
work, based on the fact that it believes that the flows will
be difficult to predict. The Commission questions this
approach and invites comments from third parties on
the degree to which interconnection can play a role,
and how its contribution to the objectives being sought
by the UK can be quantified over the time scale being
considered for the HPC project.

The Commission also notes that the UK is considering
opening its CfD schemes to generators in other Member
States.

However the information provided by the UK do not
appear to substantially support the argument that the
notified measure is aimed at improving or maintaining
security of supply, either in the form of generation
adequacy or in that of diversity of supply.

First, the UK points out that a generation adequacy
problem is forecast to take place by Ofgem before
2020, referring to the fact that capacity margins fall
under a 'business as usual' scenario based on Ofgem’s
Electricity ~Capacity ~Assessment Report. () It s
therefore unclear how a measure which is expected to
support generation becoming operational only after
2020 can remedy, or address, a generation adequacy
problem taking place before.

Also, in terms of diversity of supply, the Commission
notes that such diversity would seem to be, again,
ensured also in a 'business as usual' scenario and
without the introduction of CfDs for nuclear energy.
The question would therefore seem to become one of
how quickly such diversity should be achieved, rather
than whether it is achieved at all.

8.1.1.3. Promotion of nuclear energy

The Investment Contract, and at a later stage the CfD for
nuclear, appear actually to be addressed specifically at

(*%) See footnote 2.
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(265)

(266)

(267)

(268)

(269)

(270)

271)

supporting nuclear technology as such, with a view to
ensuring that the UK will have the energy mix that it
wishes to achieve through the EMR.

In this regard the Commission notes that the Euratom
Treaty establishes in Art 2(c) that the Community shall
“facilitate  investment and ensure, particularly by
encouraging ventures on the part of undertakings, the
establishment of the basic installations necessary for the
development of nuclear energy in the Community.” Art
40 of the same Treaty envisages the Community
publishing of illustrative programs “to stimulate
investment, indicating production targets.”

Aid measures aimed at promoting nuclear energy could
therefore be viewed as pursuing an objective of common
interest and, at the same time, can deliver a contribution
to the objectives of decarbonisation and security of

supply.

Article 107 TFEU obliges the Commission to investigate
aid granted by Member States that distorts competition
or threatens to do so. Especially in the context of
liberalised and increasingly competitive markets, the
role of State aid control is increasingly important in EU
electricity markets. The commitment of the European
Union to promote investment into nuclear must be
carried out in ways which do not distort competition.
The question therefore needs to be asked, whether
there is a market failure in electricity in respect to the
planned measure.

8.1.2. Market failures in nuclear energy

From a conceptual point of view, the question of whether
market failures exist in relation to nuclear energy is
relevant at two levels: first, at the broader level of elec-
tricity generation, and second, at the level of nuclear
generation specifically.

The existence of certain market failures in electricity
generation is not sufficient to justify state intervention
to support nuclear generation. In principle, State aid
should only be directed at any residual market failure,
i.e. the market failure that remains unaddressed by any
other policies and measures, both at EU and at national
level. In particular, the ETS aims at ensuring that carbon
emissions decrease by putting a price on them, thereby
addressing any market failure in relation to externalities
arising from the fact that those who emit carbon do not
bear the full cost of the emissions they generate.

Furthermore, other policies and measures are already in
place in the UK and new measures are being planned
precisely to address some of the market failures related
to electricity generation.

In this context, it is unclear how the intended measure
can remedy potential failures such as carbon emission
externalities, beyond sectoral regulation, mandatory
pollution standards, pricing mechanisms such as the
ETS and the carbon price floor. It is also unclear how
the intended measure interacts with other policies and
measures in place that aim at remedying the same
market failure. The notification does not provide

(272)

(273)

(274)

(275)

(276)

(277)

(278)

information on alternative, potentially less distortive,
technology combinations which would allow the UK to
achieve its objectives. (69)

It is not clear at this stage that the lack of generation
adequacy andfor of diversity of supply constitute market
failures. Unless other types of structural problems were to
be identified, which made it difficult or impossible for
private investment in generation to address demand
needs, it would appear that the issues being raised by
the UK are temporary. In addition to that, even if
structural problems were to be identified, they might
point to the need for a regulatory response rather than
the provision of State aid.

On the other hand, there might be market failures which
are specific to nuclear energy. Such a market failure could
then be effectively targeted by designing a specific
response aimed at removing solely the specific market
failure, in order to achieve the aims of decarbonisation
and|or security of supply if they have been identified as
aims of the measure, thereby leaving the operator
exposed to market risk for all other aspects of its
activity, and resulting in a lower level of distortion of
competition.

Correctly identifying the market failure might allow to
separate the decision by the UK to provide State aid from
the decision by the beneficiary to make the investment.
While the first should rest with the State, the second
should be left, as much as possible, to the market,
once any market failure has been identified and
removed. The current design of the Investment
Contract does not seem to allow for this distinction: by
providing the aid, effectively the UK is making sure that
investment takes place and that NNBG will build and
operate the plant, subject to the terms of the Investment
Contract.

However the UK has not argued that a market failure
exists specifically in relation to nuclear energy.

Nuclear energy is characterised by extremely high fixed,
sunk costs, and by very long time periods during which
such costs need to be amortised. This implies that
investors  considering entry into nuclear energy
generation will find themselves exposed to considerable
levels of financing risks. Indeed, funding for the type of
investment size and duration that characterise nuclear
power plants might well be considered unparalleled.

This argument is credible to the extent that nuclear
power plants needs funding over a longer time horizon
than alternative energy sources, as seems to be generally
the case. However the argument could be weakened if it
were observed that similar projects are being realised
using primarily private funds. At the moment this is
unclear.

Other factors such as extreme tail risk (e.g. low-prob-
ability, high-magnitude events, which have a small prob-
ability of occurring but also have an enormous impact in

(°%) Paragraph 66 of the notification refers to DECC’s internal analysis

on replacing HPC by other technology solutions. However, these
alternatives are single technologies (onshore and offshore wind, and
CCGT) and are not presented in sufficient detail for the
Commission to assess their viability.
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term of cost, welfare and/or environment if they happen),
in combination with so-called catastrophic risk, are
similarly unparalleled and specific to nuclear energy
investments.

(279) While it is not clear whether extreme tail risk or cata-
strophic risks could qualify as market failures, the
Commission observes that at this stage the exact cause
of potential financing issues is not yet clear.

(280) However, to the extent that any such market failure
arises, the Commission would in principle consider that
the provision of a credit guarantee could address it, and
in fact might remove altogether any existing market
failure in investments in nuclear energy, in particular in
the post-construction period and when the plant
becomes operational.

(281) There are finally certain features of nuclear energy which
distinguish it from any other electricity generating tech-
nology, or, for that reason, from any other technology.
This is particularly the case with the production of radio-
active material as a side-product of the energy generation
process, and of the potential for nuclear accidents which
might entail the leak of radioactive material.

(282) Both these issues can result in costs which can be
substantial in certain cases, such as the possibility of
serious nuclear accidents. However, both issues are also
characterised by a high level of uncertainty, which
translates into an uncertainty of the underlying costs.
The current legislative framework does not appear to
have fully addressed how such uncertainty should be
dealt with, and how commercial activity in nuclear
generation can take place in a context where some of
the costs involved can be very difficult to quantify.

(283) There are three costs which are particularly uncertain,
and are caused by the production of radioactive
material and the possibility of nuclear accidents: costs
related to the decommissioning of the nuclear plant,
costs related to the management and disposal of spent
fuel and nuclear waste, and costs related to liability
insurance.

(284) The production of radioactive material implies the need
to decommission the nuclear plant, i.e. to 'close it down'
permanently, by decontaminating the site and ensure that
the area can remain viable in the future. It also implies
the need to manage, and dispose of, spent fuel and
nuclear waste, which is a byproduct of the production
process.

(285) Commission Recommendation 2006/851/Euratom of
24 October 2006 on the management of financial
resources for the decommissioning of nuclear instal-
lations, spent fuel and radioactive waste states (°!) that
“[tlhe polluter pays principle should be fully applied

(61) Section 3(3) of the Recommendation, O] L 330 of 28 November
2006.

throughout the decommissioning of nuclear installations.
In this regard, the primary concern of nuclear operators
should be to ensure the availability of adequate financial
resources for safe decommissioning by the time the
respective nuclear installation is permanently shut
down." (°2)

(286) The 'polluter pays principle' is therefore clearly envisaged

for the decommissioning of nuclear power plants. The
costs involved can be quantified to a large degree. They
might however be subject to some uncertainty, in
particular in relation to new technologies, such as the
one which will be used in the HPC plant.

(287) Costs related to the management and disposal of spent

fuel and nuclear waste are subject to a substantially larger
degree of uncertainty. Storage of waste is typically
temporary and on site (i.e. where the nuclear plant
operates) for a certain length of time, but it then needs
to be carried out on a larger scale and in specific sites
which are devoted to this objective. The costs of this
activity depend on choices which might be taken far
ahead in the future compared to when the plant
operates. Spent fuel and nuclear waste stay radioactive
for thousands of years, and no country in the world
has yet built permanent facilities to store them. There
is therefore a disconnect between the costs which need
to be borne by the operator, and the actual costs of the
activity.

(288) Council Directive 2011/70/Euratom (°3) requires Member

States to establish and maintain national policies on
spent fuel and radioactive waste. It also clarifies that
"the costs for the management of spent fuel and radio-
active waste shall be borne by those who generated those
materials." (°4)

(289) The Directive establishes that Member States have

ultimate responsibility for the management and disposal
of spent fuel and nuclear waste, and that radioactive
waste should in principle be disposed of in the
Member State it is generated. The Directive however
also requires Member States to ensure that adequate
financial resources are available, when needed, for the
implementation of national programmes, taking into
due account of the responsibility of generators. (%)

(290) The Commission has already recognised the importance

of ensuring the safe and secure management and disposal

(°?) Derogations might need to be investigated if the period of

operation from the start-up of a power plant until the date of its
closure is too short to accumulate the needed full amount for
decommissioning, nuclear waste management and disposal costs.
The Commission in the past found that aid provided to cover the
shortfall in funds due to the fact that the activity had ceased
operation (see case SA.31860 (N 506/2010) — Partial decommis-
sioning of two already shut down nuclear plants (A1 and V1) -
Slovakia).

Council Directive 2011/70/Euratom of 19 July 2011 establishing a
Community framework for the responsible and safe management of
spent fuel and radioactive waste, O] L 199/48 of 2 August 2011.
Council Directive 2011/70/Euratom, Art 4(3)(e). Derogations to this
principle are explicitly allowed for specific cases, such as instal-
lations in Lithuania, Slovakia and Bulgaria, where nuclear plants
with Russian technology were closed in connection with the
accession of these countries to the EU.

(®*) Council Directive 2011/70/Euratom, Art 9.



7.3.2014

Jurnalul Oficial al Uniunii Europene

C 69/85

(291)
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(294)

(295)

(296)

of spent fuel and nuclear waste, among others in its
Decision on the State Aid which the United Kingdom
is planning to implement for the establishment of the
Nuclear Decommissioning Authority of 4 April 2006. (¢%)

In the same Decision, the Commission also
acknowledged that costs linked to the treatment and
disposal of spent fuel and nuclear waste are difficult to
estimate, since they tend to relate to activities that will
take place a long time in the future, and of which there is
still little experience. (%)

Finally, costs related to liability insurance are yet more
uncertain, since they relate to low-probability, high-
magnitude events, which are extremely difficult to
forecast and therefore quantify in terms of their cost
impact.

Liabilities arising from the operation of nuclear power
plants are currently governed by the interaction of
existing international agreements and national laws. In
particular for third party liability, regimes are governed
by national laws but their main principles are set forth in
international conventions ratified by the vast majority of
Member States. These conventions provide a common
basis for rules on matters such as the liable party,
minimum amount of liability, compulsory insurance
and the role of the State.

The legal regimes of Member States are governed by
national laws. In the vast majority of Member States,
their main principles have however been set forth in
two international conventions, namely the 1960 Paris
Convention on Nuclear Third Party Liability and the
1963 Vienna Convention on Civil Liability for Nuclear
Damage. In the Member States which are not party to
either of these Conventions, national common tort law
rules apply to nuclear incidents.

These conventions set out rules such as the strict and
exclusive liability of the nuclear operator, the minimum
amount of their liability and of the compulsory insurance
they have to establish, and the exclusive jurisdiction of
the courts of the Accident State. (°%)

Article 98 of the Euratom Treaty establishes that
"Member States shall take all measures necessary to
facilitate the conclusion of insurance contracts covering
nuclear risks." A harmonised framework is still lacking,
and there are large variations in national laws for the
amounts of insurance or financial security that nuclear
operators have to secure.

(°%) Commission Decision 2006/643/EC, O] L 268&37 of 27
September 2006.

() Commission Decision 2006/643[/EC, O] L 268&37 of 27
September 2006, paragraph 129.

(°8) In particular, under the Vienna Convention liability costs for the
operator may be limited to not less than USD 5 million, but no
upper threshold is set. The Paris Convention sets a maximum
liability of SDR 15 million, provided that the State may provide
for a greater or lesser amount but not below SDR 5 million,
taking into account the availability of insurance coverage. The
Brussels Supplementary Convention establishes additional funding
beyond the amount available under the Paris Convention up to a
total of SDR 300 million, consisting of contributions by the instal-
lation State and contracting parties.

(297)

(298

=

(299)

(300)

(301)

(302)

It is not clear that the current legal framework, or the
characteristics of nuclear energy, result in a market
failure. For the above reasons the Commission has
doubts on whether the aid addresses a market failure
releated to electricity generation or to a specific market
failure related to nuclear energy.

8.1.3. Need for State aid

The existence of a common objective, or a market failure,
does not in itself prove that there is need for State aid.
The UK is pursuing a number of other policies which are
meant to address the same problems and achieve the
same objectives as those which are described for the
notified measure. Some of those policies may also
entail State aid. The question therefore arises of
whether the notified measure necessitates State inter-
vention.

In particular, the UK is introducing a separate mech-
anism, the Carbon price floor, which has the potential
to achieve the same objectives as the CfD, depending on
the level of price of carbon which is set — a decision
which ultimately rests with the UK government itself,
unlike the ETS price. It is not clear to the Commission
that there is any residual market failure in relation to
investment in nuclear generation which is not
addressed by a combination of the ETS, the Carbon
price floor and possibly of the provision of a credit
guarantee, for the reasons discussed in Section 8.1.2.

The UK authorities point out that the Redpoint model
and the DECC model are the two instruments which have
been used to inform their assessment and decision in
relation to the need to support nuclear technology
through a CfD. (°%) These models have been used to
produce both counterfactual ‘business as usual
scenarios as well as scenarios considering the intro-
duction of the CfD. The introduction of a credit
guarantee does not appear to have been modelled in
any way. The results of the Redpoint modelling
exercise were published in 2010, while those of the
DECC dynamic dispatch model were published in the
July 2013 update of the EMR Impact Assessment.

While the DECC and the Redpoint model can be useful
tools, one could question the appropriateness of this
modelling work to gauge the changes which the
notified measure would result in compared to the
'business as usual' scenario. The main reason for this is
that the modelling work carried out by DECC and
Redpoint does not provide separate results for support
to nuclear generators as a separate form of intervention,
but always considered the full extent of the EMR
measures, and in particular of CfDs for several tech-
nologies and of the capacity mechanism.

In particular, the DECC modelling assesses the overall
effect of the EMR package with all of its instruments to
all supported technologies, including CfDs for several
technologies and the capacity mechanism, (°) and not
just measures in support of nuclear generation. Also,

(%) UK notification, paragraph 52. See footnote 3 for a brief intro-

duction to the two models.
(7% See DECC, Electricity Market Reform Impact Assessment (July
2013), section 2.2.1 on page 22.
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the outcomes under the full EMR package are compared
to two 'base case' scenarios, which aim at approximating
the 'business as usual'. However, both of these 'business
as usual' scenarios assume that the Government reaches
the "same profile in nuclear" or new nuclear as under the
EMR. The published results of the DECC model therefore
provide little relevant information on what changes in
outcomes can be attributed to the CfDs andfor other
support measures for nuclear energy, which are the
subject of this notification.

(303) The Redpoint model also carries little relevance for

assessing the impact of the intended support to nuclear
generation. Various policy options are assessed separately
as well as some combinations of them, but all policies
that are foreseen to be implemented in the EMR are not
analysed in one bundle. For example, the CfD is assessed
separately, as well as jointly with capacity payments, but
not together with the carbon price floor and the
Emissions Performance Standard. However the current
EMR proposal includes both these instruments in
combination with CfDs, ("') which are estimated to
have a very strong impact on the generation mix in
2030. ("> The Redpoint model therefore leaves the
question, of what the value added is of CfDs to nuclear
once other elements of the EMR are in place,
unanswered. Furthermore, the assumptions of the
Redpoint model are rather different from the actual
parameters of the EMR as intended to be implemented
by the UK.

(304) In particular, the DECC Dynamic Dispatch model assesses

the overall effect of the EMR package with all of its
instruments, and the outcomes under the full EMR
package are compared to two ‘'base case' scenarios,
which are two variants of the ‘business as usual
scenario. However, both of these variants are based on
the premise that the same level of new nuclear
investment is achieved without CfDs as that achieved
under the EMR — essentially by setting a high enough
carbon price floor which attracts investment in nuclear
energy.

(305) The DECC model therefore does not show what would

(72

=

happen in the absence of the CfDs for nuclear only. It
merely assesses the relative cost of reaching the same
objective through two different means, based on
modelling techniques which by their very nature rely
on assumptions reaching out far into the future. In
particular, the DECC modelling work does not attempt
to forecast what energy sources would replace nuclear in
the absence of a CfD for nuclear, nor do they provide
information on the associated welfare effects.

(") See DECC, Electricity Market Reform — Policy Overview, November

2012, pages 29-36. See also paragraph 98 of the Notification.
The report is available at the following address:
https:/|www.gov.uk/government/uploads/system/uploads/
attachment_data/file/6 56 34/7090-electricity-market-reform-policy-
overview-.pdf

In particular, in their assessment as individual instruments and
separate from other policy instruments, the carbon price floor
and the Emission Performance Standard lead to a substantially
large increase in the share of new nuclear in 2030 and to a
particularly low share of coal in the capacity mix. See Redpoint,
Electricity Market Reform — Analysis of policy options, December 2010,
Figure 21 on page 55 and Figure 22 on page 56.

(306) The Redpoint model, on the other hand, assumes that

(307

(308

(309

(310

(311

(312

)

)

)

)

)

—

existing policies in 2010 continue forward for the
purposes of its 'baseline' scenario, as well as a fixed
proportion of electricity generation from renewable
energy sources, i.e. 35 per cent of overall capacity. The
Redpoint model assesses the introduction of CfDs
separately from other EMR instruments, however it
does so including CfDs to all technologies.

Again, therefore, the model provides limited insight into
the question of how the electricity generation market
would develop in the absence of CfDs for nuclear specifi-
cally. Also, the Redpoint model appears to use
assumptions for the design of the CfDs, for example
including a decreasing Strike Price in real terms, which
are quite distinct from the current design, where the
Strike Price is indexed to the consumer price index. In
the Redpoint model the Strike Price for nuclear decreases
from around GBP 90 per MWh in 2014 to about GBP
60 GBP per MWh in 2030.

Even assuming that the models used by the UK can
adequately represent market conditions and forecast
investment decisions, one of the key results from both
of them is that investment in nuclear generation would
take place also in the absence of CfD. As mentioned in
Section 7 above, such investment would merely take
place at a later point in time — 2027 for the Redpoint
model and 2030 for the DECC model.

It is therefore unclear why State aid would be necessary
in the current context. Both the DECC and Redpoint
models indicate under several scenarios that the main
result of the support is to allow the investment in
nuclear to take place earlier than would otherwise be
the case. The UK mentions that an earlier investment
in nuclear would translate, in their view, in a higher
likelihood of more investment in the future and in the
renaissance of the UK nuclear industry. However, these
considerations appear related only to the timing of the
investment and not directly linked to the objectives the
UK states it is pursuing through the notified measure.

It is also unclear to what extent the UK has considered
developments which will take place and might impact the
situation in respect of security of supply, in particular the
increase of interconnection, improvement of functioning
of balancing markets and demand response deployment.

Also, while not disputing the potential benefits of
measures aimed at ensuring generation adequacy, and
while reiterating that the notified measure cannot
address the potential short-term capacity shortages
which the UK intended to remedy, the Commission has
doubts on the extent to which a capacity problem would
translate into losses of load of a magnitude comparable
to the aid involved in the measure at hand.

In particular, the Ofgem Electricity Capacity Assessment
Report uses the Loss of Load Expectation (LOLE) to
quantify generation adequacy. This is expressed as the
hours per year with expected supply being less than
expected demand under normal operation of the
system. (?) The Value of Lost Load (VoLL) resulting

(%) Ofgem, Electricity Capacity Assessment Report, Page 8.
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(318)

from the worst case scenarios of Ofgem, for example an
outage of a size equalling the total installed capacity of
HPC, remains significantly below the aid amount
estimated in the notification.

DECC assumes a VoLL of GBP 17,000 per MWh for the
UK system as a whole. By using this figure and for
comparison, it is possible to calculate the VoLL which
would arise if an outage of 3.2 GW, i.e. the total capacity
to be provided by the HPC plant, were to take place each
year for 10 years. (") Such a VoLL would be GBP
2.72bn. (7%)

This is a pessimistic estimate, since in reality the costs
would be likely to be lower — Ofgem estimates that under
its 'worst case' scenario, the annual average LOLE is
around 5 hours. And yet, the VoLL calculated above is
just a fraction of the post-tax nominal difference
payments that would arise from the aid amount as
notified by the UK, ie. of between GBP 3.5bn GBP
9.0bn. (79)

While such estimates are by their very nature subject to a
degree of uncertainty, and while the UK has an entirely
legitimate interest in attempting to prevent outages of
electricity, the nature of the business of providing elec-
tricity is such that such outages can only be prevented in
terms of lowering their probability.

It would therefore appear that the UK is considering
providing State aid to lower the probability of outages
at a time when it is not clear that supply levels will be
constrained as they are forecast to be before 2020, and
that the amount of State aid being provided through the
measure is in fact substantially in excess of the economic
value of an outage of unlikely high proportions which
were to take place for 10 years consecutively.

Finally, and more broadly, it is not clear to the
Commission that nuclear technology is immature
enough to warrant State aid, or that it is characterised
by specific market failures or other features which make
State aid in the form of revenue support, or revenue
certainty, necessary. As discussed above, nuclear tech-
nology might involve such high levels of capital
investments that it might face issues in raising financing.
Apart from that, however, it is not clear that the tech-
nology itself warrants the provision of State aid in the
form which the UK has chosen.

Nuclear technology might also be argued to necessitate
forms of risk hedging which are not available to it, as the
UK explains in its notification. In particular, gas and coal
are hedged naturally by wholesale prices, given that they
normally operate as marginal plants, or typically have the
ability to do so. Nuclear energy would not allow that, as
it requires relatively constant and stable levels of oper-
ation, and would therefore be exposed to the volatility of
wholesale prices.

("% In particular, the VoLL in a single year is given by the outage size
(in MW) multiplied by the LOLE (in hours) multiplied by the VoLL
for a single MW.

(7°) The value is provided in nominal terms and for an annual outage
duration of 5 hours.

(76) These values are provided in real terms.

(319) However this limit might be overcome through different

instruments, in particular through the provision of credit
guarantees, as discussed in Section 8.1.2 above and as
anyway envisaged by the UK, or through the provision of
hedging instruments. It is unclear to the Commission that
a form of complete revenue stabilisation is necessary to
make investment in nuclear possible.

(320) For the reasons set out above, the Commission questions

whether the aid is necessary to achieve the objectives
which the UK is pursuing, and seeks comments by
third parties on this point.

8.1.4. Use of an appropriate instrument

(321) The UK intends to use the CfD, a feed-in tariff with a

fixed Strike Price, to support nuclear energy, in addition
to the provision of a credit guarantee, as discussed above.
The UK claims to have considered alternative instruments
before choosing the CfD as its aid vehicle of preference,
but that after public consultation it decided to settle for
the CfD. The notification does not provide information
on alternative, potentially less distortive, technology
combinations which would allow the UK to achieve its
objectives. (77)

(322) The CfD, according to the UK, would minimise costs and

(323

(324

provide the right incentives to generators, and in
particular to NNBG. However it is not clear that this is
the case.

~

First, the CfD might be able to minimise costs if it were
provided over the lifetime of the project. However the
UK has chosen to limit the duration of the scheme to 35
years, which is already a very long period of time. Under
such circumstances, as discussed more in detail below, it
is unclear that the CfD is a preferable instrument
compared to alternatives.

=

In particular, the CfD seems to provide the utmost
certainty of a stable revenue stream, under rather
lenient conditions — i.e. that the beneficiary carries out
its normal activities as a producer of electricity and sells
this electricity into the market. In other words, the CfD is
conceived to entirely eliminate market risks from the
commercial activity of electricity generation, for a
period of time, the initial 35 years of operations of the
plant. Such a period of time, moreover, would most
likely be regarded as the most relevant one to a private
investor when considering investment in a plant, and to
providers of financing when assessing how risky the
activity is, given that what happens in the post-CfD
period is significantly less risky and far enough away in
time not to be likely to be of particular concern. (%)

(325) As such, the CfD is an instrument which can be regarded

as effective in ensuring that investment takes place. It de
facto eliminates any price risk that the beneficiary might
face, at least during its provision.

(77) Paragraph 66 on page 29 of the notification refers to DECC's

internal analysis on replacing Hinkley Point C by other technology
solutions. However, these alternatives are single technologies
(onshore and offshore wind and CCGT) and are not presented in
sufficient detail for the Commission to assess their viability.

In terms of the NPV of cash flows, the post-CfD period accounts for
about 7.5 per cent of the overall NPV of the project based on
NNBG'’s financial model, which was provided with the notification
and which will be further discussed below.
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(327

~

(328)

(329)

(330)

(331)

(332)

The Commission believes that such an instrument is
capable of severely distorting market dynamics,
precisely because it shields the beneficiary from risks
which other market operators need to face. If the CfD
is provided together with a credit guarantee, in addition
to a compensation for political risk and the indexation of
the cash flows to the consumer price index, as the UK
intends to do, it can be safely concluded that the activity
undertaken by the beneficiary, NNBG, is not far from
being risk-free at the level of operations. NNBG is left
with some of the construction risk, but as noted above it
appears to have a [...]-year window to complete
construction, hence the risk can be considered, if not
limited, at least relatively mitigated by this time
window, even if the second [...]-year period might
entail a shortening of the CfD duration according to
the terms of the preliminary agreement.

In particular, the Commission questions the need to
provide a credit guarantee together with an instrument
providing revenue assurance. There are grounds to
believe that, once any potential market failure in
financing the project is removed through the provision
of a credit guarantee, the need for revenue assurance is
indeed limited.

Alternative support mechanisms would be likely to leave
a higher degree of risk to the beneficiary, hence making
the instrument more market-friendly and less distortive
of competition. For example, a feed-in premium, where
the premium were to be fixed and paid on top of the
wholesale price of electricity, would leave the beneficiary
exposed to demand and supply levels and to the price
risk this entails.

Also, and as discussed above, alternative instruments
which aim at providing the possibility of mitigating
risks might be considered and might be preferable to
the full revenue stabilisation which the CfD entails.

From this perspective, the Commission notes that
tendering for low-carbon generation sources in a tech-
nologically neutral does not appear to have been
considered as a realistic alternative. While it is likely
that some technologies have higher costs, such as for
example offshore wind, alternatives such as large scale
biomass could conceivably have competed against
nuclear in a tender rather than relying on a
government-led negotiation. The lack of a tender could
also lead to violation of Article 8 of the Electricity
Directive 2009/72/EC. The Commission would require
further clarification in this respect.

Finally, the Commission questions the reasons which lead
the UK to deploy various instruments aimed at the same
objectives. The introduction of a carbon price floor
would seem to have the same effects as a direct
support for a specific low-carbon technology or bene-
ficiary, and that a credit guarantee can also be
conceived as a form of support which is relatively
market-friendly, taking into account the characteristics
of nuclear energy generation.

It is unclear to the Commission that the CfD is an appro-
priate instrument, especially when compared to these
other instruments — which are not, as it were, alternative,
but that have been deployed at the same time. It is

(333)

(334)

(335)

(336)

(337)

(338)

(339)

(340)

however unclear at this stage that the balance struck by
the UK in using multiple instruments is the right one,
and that an alternative mix of the same instruments, or
the consideration of only some of them, might be able to
achieve the same objectives with less aid or distortions to
competition.

For these reasons, the Commission has doubts on
whether the instruments chosen are appropriate, in
particular when they are used together.

8.1.5. Incentive effect

The UK states that it has entered into negotiations with
NNBG on the belief that the company would not carry
out the project without support. The Commission under-
stands that this refers to the provision of both the credit
guarantee and the CfD.

The UK argues that EDF has a number of credible alter-
native investment opportunities, that the risk profile of
the HPC project would be higher in the absence of
support, and that in order to attract investment it was
considered necessary providing long-term revenue
certainty.

At this stage, the Commission believes that the incentive
effect of the notified measure seems plausible, at least in
relation to the objective of building the plant within the
time frame envisaged by the UK.

However at the same time the Commission understands
that the EPR technology power plants in Flamanville and
Olkiluoto have been undertaken without any support.
The Commission cannot at this stage explain why the
HPC project should be fundamentally different from the
two EPR plants currently being constructed.

Also, the issues identified in relation to the DECC and
Redpoint modelling of the electricity market and the
potential impact of various government policies on this
market, make it complex to verify whether, and to what
extent, the construction of the HPC project would not
have been pursued even in the absence of State aid.
Furthermore, while the HPC is subject to a high degree
of uncertainty, as it will be argued in the Section on
proportionality below, it would appear to be difficult
for the UK to provide a greater degree of certainty
than the one which is object of this decision. The rate
of return of [9.75 to 10.25] per cent in post-tax,
nominal terms, need to be read against the background
of a fixed, certain level of revenues over 35 years and the
additional certainty of a credit guarantee through which
to seek funds on the market.

For the reasons set out above, the Commission invites
interested parties to comment on the existence of an
incentive effect produced by the notified measure.

8.1.6. Proportionality of the aid

The UK states that the Strike Price agreed with NNBG
involves two different levels: GBP 89.50 per MWh and
GBP 92.50 per MWh, with the latter being applied in
case NNBG were not to construct and operate a second
nuclear plant, under similar terms. Given that at the time
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(341)

(342)

(343)

(344

=

(345)

(346)

(347)

of writing such a commitment has not yet been made,
for the purposes of this decision a Strike Price of GBP
92.50 per MWh will be considered. However, the
arguments would equally hold under the assumption of
a strike price of 89.5 GBP per MWh.

The assessment of the proportionality of the aid needs to
relate to both the credit guarantee and the terms of the
CfD. While the two instruments necessarily interact, in
particular by ensuring that NNBG can attain a higher
level of rate of return, the Commission will first look
at the proportionality of each instrument and then
consider likely combined effect of the two instruments
taken together.

8.1.6.1. Credit guarantee

The UK Government announced that Hinkley Point C
had been pre-qualified for a UK government guarantee
on debt, which would be drawn before equity. The debt
guarantee would make it easier to attract the necessary
funding by reducing the risks debt holders face by
lending to NNBG.

As mentioned in the notification, the full details of any
potential guarantee of debt will not be available for some
time. Given that these details are indispensable in
correctly pricing debt guarantee, the Commission
cannot, based on the information provided in the notifi-
cation, judge whether the guarantee fees are appropriate.

In particular, the Commission observes that the UK debt
guarantee differs from ordinary debt guarantees in that it
would be drawn before equity, apart from equity already
spent. The UK mentions that equity could be exhausted
in case the plant completes outside the 'long-stop date,’
ie. the end of the second time window within which
NNBG can complete the second reactor, which takes
place on the fourth anniversary of the target commis-
sioning window of the second reactor, or 8 years from
the commissioning date. (7°) The UK also states that cost
overruns should be covered by contingent equity.
However it would appear that in most other cases, the
UK Government guarantee will be drawn before equity.

A debt guarantee drawn before equity will not only
reduce the risk of debt holders, but also that borne by
equity holders, as it will (partly) replace equity as a buffer
or first-loss piece and thereby significantly both reduce
the risks and distort the incentives of equity holders.

The submission proposes to derive the guarantee fees by
focussing on expected loss, through a formula which is
derived from first principles, i.e. a series of mathematical
equivalences which in part make use of the probability of
different events. The approach however ignores the
existence of unexpected losses, and does not include
any unexpected loss as a proportion of potential overall
losses, which would increase its volatility and its uncer-
tainty.

By doing so, the formula underestimates potential overall
losses. This seems particularly problematic given that the

(%) Annex H to the UK notification.

(348)

(349)

(350)

(351)

(352)

debt guarantee would be drawn before equity, except for
the equity already spent. The UK Guarantee could be seen
as a first loss piece which will be hit first in case NNBG is
unable or unwilling to repay its debt in a timely manner,
with the exception of the cases referred to above.

Based on the information above, the Commission cannot
exclude that the credit guarantee will involve the
provision of aid, and that such aid might not be propor-
tionate to the objectives being sought. In particular, the
Commission has doubts on some of the anticipated
features of the credit guarantee, and specifically the fact
that the guarantee can be drawn before equity. Such
feature, if confirmed, would be likely to result in lower
risks and higher certainty for the beneficiary, hence it
might lead to overcompensation.

8.1.6.2. Investment Contract and CfD

The UK authorities submitted a financial model as part of
the notification. As described above, the financial model
provides a relatively detailed business plan for the HPC
project and is used to derive the Strike Price based on a
number of assumptions and objectives.

The most notable feature of the notified measure is the
fact that it is subject to a very large degree of uncertainty.
Such uncertainty derives not so much, or not only, from
the unknown variables and parameters, such as the future
trajectory of wholesale electricity prices, but especially
from the fact that the results are highly dependent on
the assumptions, and on some of the assumptions more
than on others. In particular, changes in the discount rate
have a substantial impact on the results, as it can be
expected from a project which involves such long time
spans and high levels of capital.

This uncertainty translates directly into a relatively low
degree of confidence of the results of the model. This
conclusion has direct repercussions for the assessment of
the proportionality of the measure. In order to
understand the robustness of the financial model, the
Commission considered the NNBG 'baseline’ scenario as
the starting point and performed multiple sensitivity
analyses on the financial model, including changes in
the assumptions on four of the main variables:

(i) The discount rate, in particular by considering (post-
tax, nominal) discount rates of 7.3 per cent, 8.5 per
cent, 9 per cent and 10 per cent;

(i) The evolution in the (wholesale) electricity market
price to approximate the reference price;

(iti) The Strike Price, in particular by using the two values
provided by the UK (GBP 89.50 per MWh and GBP
92.50 per MWh); and

(iv) The duration of the CfD contract.

The aim of the sensitivity analysis is in the first place to
see how much the model outputs change under different
input assumptions.



C 69/90

Jurnalul Oficial al Uniunii Europene

7.3.2014

(353) NNBG’s baseline scenario assumes that the reference and

(355)

(356)

post-CfD market prices are equal to the agreed Strike
Price. This however implies that having in place a CfD
contract or not having it makes no difference for the
lifetime operational results of the company, and
appears to be an unrealistic assumption.

(354) In order to allow the financial model to capture

Figure 2

difference payments, the Commission used four
different series of wholesale market price forecasts in
conjunction with the financial model, based on data
provided as part of the notification as well as DECC
publications. (%) These prices are shown in Figure 2.

Wholesale electricity prices in real terms used in the sensitivity analyses of NNBG’s financial model

100.00 -+

90.00 -

B i e o i

80.00 -

70.00 -

60.00 -

50.00 -

40.00

2012
2015
2018
2021
2024
2027
2030
2033
2036 |
2039
2042

2045

2048
2051

2054
2057
2060
2063
2066
2069
2072
2075
2078
2081

= Central fossil fuel price and rising carbon price = Central fossil fuel price and constant carbon price
— DECC Central Price

== DECC High Price

Source: UK authorities and DECC.

The sensitivity analyses are carried out for the period
2012 to 2083, as per the UK notification, and leave all
other assumptions, including the timing and financial
structure of the project unchanged from NNBG's
baseline scenario.

The output which the Commission obtained from the
sensitivity analysis exercise are the following ones:

(i) The NPV of all difference payments, by applying a
discount rate of [...] per cent, notified by the UK; (%)

(i) The NPV of cash-flows in post-tax and nominal

terms;

(ili)y The internal rate of return (IRR') in post-tax and

nominal terms;

(iv) The levelised cost of electricity (LCOE') in nominal
terms, both excluding as well as including corporate
taxes;

(v) The CfD contract duration necessary to obtain a nil
NPV at the end of the planning period; and

(vi) The break-even year, i.e. the year when the NPV of
cumulated cash flows becomes nil.

(81) Annex B to the UK notification.

(357)

(358)

Annex 2 presents the results of the different scenarios.
The Commission draws the following conclusions from
the exercise.

First, as expected, the parameters of the CfD are highly
sensitive to assumptions regarding the discount rate and
the market price scenarios. In particular, there are market
price scenarios with discount rates slightly below the
post-tax nominal rate of [...] per cent used in NNBG’s
baseline scenario which would make the project
profitable without a CfD, or with a CfD of a shorter
duration. In other words, in these scenarios the CfD as
currently designed would appear to provide additional
profitability to the project, which might not be
necessary to make the project viable. The assessment of
proportionality is therefore crucially dependent on the
discount rate used and the assumption of electricity
market price development.

(®%) In particular, the Commission used the series labelled "Central fossil
fuel price and rising carbon price," from the UK notification, Annex

B,

p-179; the " Central fossil fuel price and constant carbon price"

series, from the UK notification, Annex B, p.180; and the "DECC
high price" and "DECC central price" series, which are available
until 2030, and for which we assumed constant prices in real
terms after that date. The latter two series are available at the
following address:
https://www.gov.uk/government/uploads/system/uploads/
attachment_data/file/65722/7019-annex-f-price-growth-
assumptions.xls)


https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/65722/7019-annex-f-price-growth-assumptions.xls
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/65722/7019-annex-f-price-growth-assumptions.xls
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/65722/7019-annex-f-price-growth-assumptions.xls
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(360)

(361)

(362)
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Second, the CfD duration needed to allow EDF to break
even is highly sensitive to the assumption on both the
market price — and the expected volatility thereof — and
the reference price. Everything else being equal and as in
EDF's baseline scenario, a CfD with duration below 35
years appears to be sufficient to ensure profitability under
the "Central fossil fuel price and constant carbon price"
scenario. Similarly, and a CfD with a duration of less
than 35 years appears to be possible also under the
"DECC Central" scenario. At this stage it is therefore
unclear to what extent and under which price scenarios
the current strike price and contract length combination,
and hence the revenues guaranteed to EDF, can be
regarded as proportionate.

Third, and linked to the previous point, the wholesale
market price remains below the strike price throughout
the period under most scenarios which can be considered
realistic, as can be seen from Figure 2 above. Hence, and
on average, the financial model largely works on the
assumption that payments would flow from suppliers
to generators, and not vice-versa.

Fourth, the NPV of difference payments, which is the
most direct measure of the overall amount of aid
disbursed, is highly sensitive to wholesale electricity
prices and discount rate assumptions. In particular, with
a price of GBP 89.50 per MWh and everything else being
equal to NNBG's baseline scenario, the (post-tax,
nominal) NPV of difference payments is GBP 4.78 billion
when using the medium prices of the UK notification
forecasts and assuming rising carbon prices ("Central
fossil fuel price and rising carbon price"), GBP
11.17 billion when using the medium prices of DECC’s
forecasts ("DECC central"), and GBP 17.62 billion when
using the medium prices of the UK notification forecasts
and assuming constant carbon prices ("Central fossil fuel
price and constant carbon price"). In other words, the
overall amount of aid can vary by as much as GBP
13 billion depending on the assumptions taken.

The sensitivity analyses carried out by the Commission
point out that there is a large degree of variability of
outcomes in the notified measure, which depend on
the assumptions chosen. It appears very difficult to
assess the proportionality of the proposed measure
based on the information available. While a large varia-
bility of results can be expected from projects of this size
and nature, the Commission cannot at this stage
conclude that the CfD is a proportionate measure.

8.1.6.3. Combined effect of credit

guarantee and CfD

As the credit guarantee would reduce the risk exposure of
EDF significantly, the combined effect of both the credit
guarantee and the CfD would result in a significant
reduction of the cost of capital for EDF. The degree to
which the cost of capital would need to be reduced is, in
this case, impossible to derive given that the full details
of the capital structure and the credit guarantee are not
available to the Commission at the time of writing.

(364)

(365)

(366)

(367)

(368)

(369)

(370)

The risk and hence the fees associated with the credit
guarantee are strongly linked to the capital structure
and the conditions under which the guarantee would
be drawn upon. From the notification the Commission
understands that the guarantee would be drawn before
equity, except when there is cost overrun or when the
plant completes outside the long-stop date. In addition to
debt, the credit guarantee seems to protect equity holders
to a significant degree. This would result in a further
reduction of the risk of the investment for NNBG and
hence the discount rate.

The notification does not seem to discuss tail risk events
and so-called catastrophic events which might potentially
trigger payments under the credit guarantee. The
Commission would like to point out that more
information on tail-risk events and so-called catastrophic
events and the impact on the credit guarantee is crucial
in order to evaluate and draw conclusions on the risks
and fees associated with the credit guarantee. The CfD
and the guarantee combined seem to reduce risk
exposure (including revenue risk, financing risk,
inflation risk, political risk, etc) of a company in the
position of NNBG to a very large degree.

The activity NNBG will carry out should not be described
as being risk-free, as clearly some risks remain with the
company — in particular construction risks and oper-
ational risks linked to the functioning of the plant.
However in most other respects, it would seem that,
for the foreseeable future and for a length of time
which is as long as any private investor would be
probably willing to consider in its assessment of
investment risk, NNBG would not seem to face
substantial risks in operating the HPC plant.

It seems very likely that discount rates lower than those
proposed by the UK authorities are realistic. Such
changes would influence the profitability of the project
significantly.

The Commission simulated scenarios based on a (post-
tax, nominal) discount rate of 7.3 per cent, which is the
maximum estimated WACC for EDF in the reports
mentioned in the notified documents. With such a
discount rate, the HPC project would be profitable
under all price scenarios considered and in the absence
of a CfD. While a 7.3 per cent discount rate should not
necessarily be seen as the appropriate discount rate for
the HPC project, it shows the potential impact of a
further reduction in the discount rate on the profitability.

Table 2 provides an overview of the extent to which
different cost elements, and the cost of producing elec-
tricity with the HPC plant as a whole, would change as
discount rates change.

Based on the information set out above, the Commission
considers that NNBG might face a lower cost of capital
than the one proposed by the UK, as a result of the
combined effect of the credit guarantee and the CfD.
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Table 2

Levelised costs changes under different discount rate
assumptions based on NNBG’s financial model

[...]

Source: Commission calculations based on NNBG's
financial model provided by the UK authorities

8.1.6.4. Conclusions on proportionality

Nuclear energy generators are exposed to a range of risk
factors, most of which are being mitigated or eliminated
by a combination of aid measures in the case under
assessment: the CfD, the debt guarantee, inflation index-
ation, and/or a compensation for plant shutdown in case
of a political decision.

The CfD is aimed at considerably reducing the wholesale
price level and volatility risk and electricity demand risk.
In addition, it covers a normal level of operational cost
and risk. The guarantee eliminates the financing and re-
financing risk, and the liquidity risk. The inflation risk is
reduced by indexation of the strike price to the consumer
price index, which appears to be novel compared to
previous assessments, as those embodied in Redpoint’s
work, which were assuming the Strike Price would
decrease in real terms.

The main exposure for NNBG remains the construction
risk and in particular the timing of the construction.
However, as argued above, once the plant becomes oper-
ational, the generator is exposed to relatively few risks
but could potentially benefit from high profits.

Having analysed NNBG's financial model, the
Commission concludes that the profitability indicators
of the project are highly sensitive to assumptions
surrounding the discount rate, the reference and
wholesale market price, and other parameters of the
model.

It is also unclear to the Commission that a scheme
lasting for the entire lifetime of the plant, as opposed
to the proposed scheme which lasts for 35 years,
might not better limit the scope for reaping windfall
profits in the post-CfD period, when NNBG will have
an operational plant which will have been largely
depreciated.

Based on the assessment conducted, the Commission
doubts whether the combination of aid measures, and
in particular of a CfD with inflation indexation and a
credit guarantee, is proportional to the potential
benefits of the aid. It would seem that aid measures
which focus on the pre-construction or construction
period, or aid measures which include automatic
adjustments or some profit sharing mechanism, might
result in a higher degree of proportionality.

The issue of the cost of capital becomes particularly
important when considering the combined effect of the
measures, as argued in the previous Section. It is not
clear if and to what extent the return which NNBG is
allowed to make through the provision of aid is adjusted
for the credit guarantee.

(378)

(379)

(380)

(381)

(382)

To compare, a 2011 report by economic consultancy
Oxera (3?) (the 'Oxera 2011 report) estimates that the
applicable (pre-tax, real) discount rates for new-build
nuclear energy plants are in the range of 9 to 13 per
cent. (#%) These rates include a risk-free rate and a risk
premium. (*4) In the same report, the following main
sources of risk are listed in connection with nuclear:
Wholesale electricity price level and volatility; Carbon
price and volatility; Load-factor risk; Balancing risk; and
Policy and regulatory risk. (**) The report clearly states
that the discount rate for technologies that are
supported could be significantly lower.

The UK’s proposed measure contains provisions to
mitigate many of these risks. Given the sensitivity of
the financials of nuclear investment projects to the
assumed discount factor, the key question arises of the
extent to which the reduction of these risks boil down in
a lower discount rate in the project concerned. (%)

The assessment of the required rate of return for NNBG,
based on work undertaken by consultancy KPMG and
commissioned by DECC estimates that the "allowable
rate of return" falls within the range of 6 to 14.5 per
cent. The sensitivity analyses performed by the
Commission and discussed above show that the propor-
tionality of the notified measure depends crucially on
which range of this interval the discount rate falls into.

The Commission’s preliminary view is that the upper
bound of the reported rates of returns used by KPMG
may be overestimated. This applies in particular to the
highest estimated hurdle rate of 14.5 per cent derived in
the "Project Hurdle Rate Analysis" section of the KPMG
study. To arrive at this number the KPMG report quotes
broker/analyst reports arguing that "EDF has a WACC in
the range of approximately 5.5% to approximately
7.0 %." () KPMG then quotes studies claiming that
"companies tended to use hurdle rates that were
5.28 % - 7.45 % higher than their own cost of capital, (%)
though only part of this premium was attributed to
compensation for unsystematic project risk." (®%) The
Commission questions whether adding 7.5 per cent
based on a single study on top of the highest WACC
reported by EDF could be considered reasonable.

Given that the UK argues that the cost of capital of
NNBG for the HPC project is reasonable based on
these data, and given that it would appear not to be
unrealistic that the upper bound of the WACC estimate
presented might have to be lower, the conclusion is that
the cost of capital which can be considered adequate for
the HPC project might be lower than the one used by the
UK.

(®2) Oxera, Discount rates for low-carbon and renewable generation technol-

ogies, April 2011, available at the following address:
http://www.oxera.com/Oxera/media/Oxera/downloads/reports/
Oxera-report-on-low-carbon-discount-rates.pdf?ext=.pdf

%) Oxera 2011 report, Table 4.1, p.21.

85) Oxera 2011 report, Table 3.2, p.14.

*)
(®4) Oxera 2011 report, Table 4.1, p. 20.
(*)
(*°)

86) See Notification, Section 2.7.4 on pages 83 to 85, for an overview
of claimed risk allocation in the project.

(*7) Page 55 of KPMG, Final Investment Decision Enabling Program.

(®%) KPMG in particular quotes Meier and Tarhan, Corporate investment
decision practices and the hurdle rate puzzle, 2007.

(®) KPMG seems to rely on a single academic source for the highest
value cited in the report.


http://www.oxera.com/Oxera/media/Oxera/downloads/reports/Oxera-report-on-low-carbon-discount-rates.pdf?ext=.pdf
http://www.oxera.com/Oxera/media/Oxera/downloads/reports/Oxera-report-on-low-carbon-discount-rates.pdf?ext=.pdf
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(383) Given the likelihood that such lower cost of capital might
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lead to a higher profitability of the HPC project, the
Commission cannot at this stage confirm that the
notified measure is proportionate, and has doubts on
the robustness of the cost of capital, the discount rate,
and ultimately on the return which NNBG is allowed to
make through the provision of aid.

The Commission is particularly concerned that the
combination of different measures, and in particular of
the credit guarantee and the CfD, might be compatible
with substantially lower levels of return than the one
being granted to NNBG, in particular given the level of
risk effectively borne by the beneficiary based on the
available information, and the level of certainty on the
revenues it will be able to generate.

The Commission would therefore welcome views on how
the possibility of windfall profits and overcompensation
might be limited.

Finally, the Commission notes that some of the
components of NNBG’s cost base, and of all nuclear
plants, are subject to a high degree of uncertainty due
to the intrinsic nature of the activity involved. This is
particularly true of the costs of decommissioning, the
management and disposal of nuclear waste, and of
liability insurance, as discussed in Section 8.1.2 above.

Of these costs, those of decommissioning are likely to be
the ones which are easiest to estimate, given that they
relate to activities which can be predicted more precisely,
and the cost of which can be therefore also be quantified
more rigorously. Nonetheless, there might be areas of
uncertainty in relation to the nature of decommissioning
activities, in particular for a nuclear technology which has
not been deployed before.

The costs of managing, and disposing of, nuclear waste
are substantially more difficult to quantify. The UK plans
to build a geological disposal facility, i.e. a facility which
will allow the permanent disposal of spent fuel and
nuclear waste, something which does not yet exist
anywhere in the world. This project is part of the UK’s
set of initiatives to facilitate investment in nuclear energy,
in particular given that the use of the facility will require
operators of new nuclear plants to pay a price which will
be subject to a maximum value, to be set in advance of
construction and based on a cost model which takes into
account all available information.

The UK intends to notify the measure described above to
the Commission, which will assess whether it involves aid
and whether, if it does, such aid can be deemed to be
compatible with EU rules.

Finally, the costs of insuring NNBG from the liability
stemming from accidents are extremely, and intrinsically,
uncertain. The Commission will nonetheless have to
assess whether the estimated costs which NNBG will
bear to insure itself from liability can be deemed to be
proportional. In relation to this cost element, it cannot
be excluded a priori that a specific additional element of
State aid might be involved in the form of implicit
assurance that any 'top' risk, i.e. the portion of risk not
specifically covered by NNBG or any market provider of
insurance services, will be covered by the State.

(391)

(392)

(393)

(394)

(395)

(396)

(397)

(398)

8.1.7. Potential distortions of competition and trade

The UK claims that the measure does not have undue
distortive effects on competition and trade. In particular,
the UK states that the measure is likely to impact on the
market for the construction of nuclear energy plants, the
market for electricity generation and wholesale supply,
the market for the procurement of nuclear fuel, and
the retail market for electricity, potentially segmented
into retail and business markets.

The UK claims that the notified measure does not have
any major impact on any of these markets, in particular
since it would not lead to crowding out of private
investment, it would not keep inefficient firms afloat, it
would not lead to exclusionary behaviour, and it would
not have substantial impact on trade between Member
States.

The Commission would first note that one of the
questions which are relevant for the assessment of the
impact of the notified measure on competition is the
question of whether other private investors would be
able to operate in the electricity generation market bene-
fiting from a Strike Price of GBP 92.50 per MWh giving
rise to stable revenues over 35 years and resulting in a
rate of return of [9.75 to 10.25] per cent over the same
period. The Commission is preliminarily wary of
accepting that competitors to NNBG might enjoy the
same level of revenue certainty and the same level of
risk mitigation.

Also, aid to NNBG will displace both revenues, hence
profits, from existing plants, as well as investment in
new plants which would otherwise compete with
NNBG. In particular, it may displace substantial
investment into new low-carbon technologies, including
renewable technologies, that would otherwise also
contribute to the objectives pursued through the
notified measure.

Aid to NNBG is also likely to displace the exchange of
large quantities of electricity between the UK and its
neighbours, ie. through the interconnectors which are
in place. Aid to NNBG might also change the incentive
framework which might lead to more investment in
interconnection in the future.

While the UK considers, in its notification, the future
increase in capacity due to the construction of new inter-
connectors, it is unclear to what extent such plans might
already internalise some of the incentives built into the
EMR, including support to nuclear energy. It is also
unclear to what extent the provision of capacity
through interconnection which is beyond the forecast
period provided by the UK, and which might take
decades after the construction of the HPC plant, might
be affected by the existence of the plant itself.

It would therefore appear that aid to NNBG might have
the potential to result in foreclosure of new capacity,
provided either by new entrants, or by new investments
in interconnection, part of which might be crowded out
due to HPC's operations.

Aid to NNBG also has the potential to decrease the
incentives to invest in demand-side response measures,
including storage, energy efficiency and energy saving
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measures. Some of these activities, despite the current,
relatively embryonic state of the technology used, are
the object of investment by private operators and can
be profitable. While the primary use of demand-side
might be to deal with peak changes rather than
baseload provision, it is unclear what impact the plant
might have on commercial activities being undertaken on
the demand side of the market.

(399) Substantial distortive effects then appear to be linked to

the design of the CfD, as argued above. In particular, the
CfD has a revenue-stabilising, hence profit-stabilising,
effect for the beneficiary. It de facto shields the beneficiary
from the demand-side of the market and from the risks
which being exposed to it normally entails. This lower
risk should normally translate in a lower rate of return,
and it is not clear that the almost complete elimination
of any price-related impact on NNBG has been properly
taken into account when considering that the same
company will be competing in a liberalised market
against operator which cannot benefit from any similar
level of protection.

(400) The CfD effectively insulates NNBG from the market. The

properties of CfD aid in terms of its impact of
competition from this perspective are unclear. What
seems to be clear, however, is that the market insulation
will take place in the years which are most crucial to
improving the financial results of the beneficiary -
namely, more than half of the lifetime of the installations,
with a level of market insulation which ensures that the
investment takes place.

(401) The Commission has asked Professor Richard Green (°°)

and Dr lain Staffell (°!) from Imperial College Business
School in London to inform its assessment by
providing a report (the 'Expert Opinion') on the likely
impact of the notified measure on the competitive
conditions of the UK electricity markets.

(402) While the Commission does not explicitly endorse any of

the results produced by Prof Green and Dr Staffell, nor
do those results necessarily reflect the Commission views,
such results provided some of the elements which
informed the Commission overall assessment.

(403) The Expert Opinion makes use of a dynamic investment

model of the GB electricity sector. The model in
particular simulates the dynamics of the GB wholesale
electricity markets by modelling generators’ decisions to
invest in those power stations that they expect to be
profitable over their working lifetimes, at regular
intervals up to 2100.

(404) The model includes a dispatch module that calculates

electricity wholesale prices, and hence generators’
profits, on the basis of the marginal costs of the

(°%) Richard Green is Professor of Sustainable Energy Business at

Imperial College Business School in London. More information
on Prof Green is available at the following link:
http:/[www.imperial.ac.uk/AP/faces/pages/read/Home.jsp?person=r.
green&_adf.ctrl-state=uhbsepx8s_3&_afrRedirect=
1961372871198606

More information on Dr Staffell is available at the following link:
http:/[www.imperial.ac.uk/AP/faces/pages/read/Home.jsp?person=i.
staffell&_adf.ctrl-state=uhbsepx8s_107&_afrRedirect=
1961433821926606

stations available in each decade, given predicted fuel
prices and the level of electricity demand. Generators
will add capacity as long as it is profitable to do so, in
terms of covering the station’s average LCOE and
generating a return on investment equal to its WACC,
both in the decade in which the investment is made and
over the station’s entire lifetime.

As all simulation and forecasting models, including the
ones used by Redpoint, DECC and NNBG's financial
model, the one used in the Expert Opinion is based on
a number of assumptions and is subject to a degree of
uncertainty. The Expert Opinion uses the same (public)
data which is used by DECC, to ensure maximum
adherence to the assumptions made by the UK
government.

(406) The Expert Opinion provides results for six scenarios:

(i) No Aid, 13 %: The market without government
interventions, and a nuclear WACC of 13 %;

(i) CfD35, 10 %; This is the policy proposed by the UK
government. Up to 15 GW of nuclear stations are
paid the difference between their Strike Price (£89.50
per MWh) and the annual average wholesale price
during their first 35 years of operation. The nuclear
WACC with this contract is 10%, equal to that
agreed with NNBG;

(iii

=

FiP35, 10 %: This policy replaces the CfD with a
Feed-in Premium. Up to 15 GW of nuclear stations
sell power at the market price, and also receive a
fixed premium for their first 35 years of operation.
This premium is calculated to deliver the same level
of support as the CfD, and assumes the same nuclear
WACC as with the CfD (10 %);

(iv) CfDall, 10%: This gives every generator built in the
2020s (fossil or nuclear) a CfD for 35 years (or its
expected lifetime if lower). The technology-specific
strike prices are set at the same level relative to
each technology’s expected cost, and together
deliver the same total volume of support as the
CfD for nuclear. Each technology has the same
WACC as in scenario 2;

(v) CfD 60, 9 %: This gives up to 15 GW of nuclear
stations a 60-year CfD split into two phases. The first
is as proposed by the UK government (an
£89.50/MWh Strike Price for 35 years); while the
second pays a lower Strike Price of £44.75/MWh
for the final 25 years of each station’s life. This
reflects the lower ongoing costs of a station after
its capital costs have been paid back to investors,
while still providing a sufficient margin to
remunerate any capital spending needed. The
second phase limits NNBG’s profitability and makes
the CfD deliver benefits for consumers in later years.
With more revenue certainty, the WACC is assumed
to fall to 9 %.


http://www.imperial.ac.uk/AP/faces/pages/read/Home.jsp?person=r.green&_adf.ctrl-state=uhbsepx8s_3&_afrRedirect=1961372871198606
http://www.imperial.ac.uk/AP/faces/pages/read/Home.jsp?person=r.green&_adf.ctrl-state=uhbsepx8s_3&_afrRedirect=1961372871198606
http://www.imperial.ac.uk/AP/faces/pages/read/Home.jsp?person=r.green&_adf.ctrl-state=uhbsepx8s_3&_afrRedirect=1961372871198606
http://www.imperial.ac.uk/AP/faces/pages/read/Home.jsp?person=i.staffell&_adf.ctrl-state=uhbsepx8s_107&_afrRedirect=1961433821926606
http://www.imperial.ac.uk/AP/faces/pages/read/Home.jsp?person=i.staffell&_adf.ctrl-state=uhbsepx8s_107&_afrRedirect=1961433821926606
http://www.imperial.ac.uk/AP/faces/pages/read/Home.jsp?person=i.staffell&_adf.ctrl-state=uhbsepx8s_107&_afrRedirect=1961433821926606

7.3.2014

Jurnalul Oficial al Uniunii Europene

C 69/95

(vi) Guarantee, 11 %: This scenario models the impact of the government providing only a credit
guarantee (drawn after equity as opposed to the measure proposed in the notification) which
would reduce the cost of capital for nuclear stations by 2 per cent minimal compared to scenario
1, but does not involve direct intervention in the electricity wholesale market. It should be noted
that the effect of the guarantee is not modelled directly but only indirectly through a reduction in
the discount rate. This scenario therefore cannot be representative of the impact of a credit
guarantee drawn after equity, such as the one notified by the UK. (*?)

(407) The key results from the Expert Opinion are summarised in Table 3.

Main results from the Expert Opinion by Prof Richard Green and Dr Iain Staffell

Table 3

= o " = s g
<x A R =S 2 g
SCENARIOS: S 82 o g3 gy 5 -
o & & % e et
A=
New nuclear capacity installed ~ 2020s 0 15 9.9 0 15 0
by end of decade (GW)
© 2030s 0 15 9.9 0 15 0
Z
E’ 2040s 0 15 12.1 0 15 1
[_‘
w
=
Z New fossil capacity installed by ~ 2020s 4 0 0 15 0 3.9
end of decade (GW)
2030s 41.1 27.1 32.2 41.9 27.1 41
2040s 71.1 52 54.9 68.8 52 71
Average wholesale price during  2020s  £66.67  £51.33  £56.75 £57.97  £51.33 £66.76
decade (£/MWh)
2030s  £88.15 £76.76  £80.38  £82.58  £76.76 £88.24
% 2040s  £96.52  £88.05 £90.00 £92.64  £88.05 £95.22
[~
=™
Average price including  2020s  £66.67  £64.44  £64.04 £68.13  £64.44 £66.76
levelised subsidy (£/MWh)
2030s  £88.15  £80.49  £86.59  £89.71  £80.49 £88.24
2040s  £96.52  £88.43  £95.49 £94.37  £88.43 £95.22
Annual profits of existing Nuclear £2.9 £2.0 £23 £2.4 £2.0 £2.9
stations in the 2020s (£bn)
- Fossil £0.6 —£1.5 —£1.4 —£1.5 —£1.5 £0.6
—
g
& Annual profits of supported ~ 2020s - £0.1 £0.0 - £0.9 -
nuclear stations (£bn)
2030s - £0.1 £1.6 - £0.9 -
2040s - £0.1 £2.2 - £0.9 -
NPV of support over duration (£bn) £0.0 £3.5 £3.5 £3.5 £23 £0.0
23]
% NPV of welfare: 2020s to 2050s (£bn) £30.0 £28.6 £29.7 £30.1 £30.2 £29.9
Cumulative carbon emissions: 2020s to 2.8 2.1 2.3 2.8 2.1 2.8

2050s (GT)

Source: Expert Opinion by Prof Green and Dr Staffell.

(°) In particular, the Commission does not believe, at this stage, that a 2 per cent difference in the discount rate can

approximate the value of the guarantee provided by the UK to NNBG. If the government were to guarantee a long-
term senior bond equivalent to that of EDF, it would have to pay around 200 — 250 bps. The latter strongly depends
on the type of bond, the seniority of the bonds, the maturity, and the priority in case of non-payments. If the
guarantee were to be drawn before equity, this would significantly increase the premium that the government would

have to pay.



C 69/96

Jurnalul Oficial al Uniunii Europene

7.3.2014

(408)

(409)

(410)

(411)

(412)

(413)

(414)

Based on the Expert Opinion, CfD policies are effective at
stimulating early nuclear investment, although Feed-in
Premiums also show to be relatively effective, if the
objective is purely to bring forward investment in
nuclear energy and depending on the assumed cost of
capital. Feed-in Premiums do not shield nuclear stations
from gas price risk, and so may not deliver the same
reduction in the cost of capital, but precisely for this
reason they would appear to be less distortive of
competition.

State aid to nuclear reduces wholesale electricity prices in
the 2020s and beyond, although the cost of the support
payments means that the impact on consumers’ bills is
less significant.

In terms of distortions to competition, the CfD for
nuclear energy significantly lowers the profitability of
existing power plants, hence distorts investment
patterns. By this metric, CfDs can be seen again as
distortive of unaltered market dynamics.

According to the Expert Opinion, and assuming that the
Strike Price has been ‘correctly' set and that a 1 per cent
reduction in the discount rate can compensate for the
benefit of having 25 years of additional revenue certainty,
assumptions which might be seen as favourable to
NNBG, a 60-year CfD would substantially lower the
level of support needed and lead to savings for electricity
consumers in terms of lower retail prices relative to the
35-year CfD, albeit mainly in the 2060s and 2070s.

On the other hand, the agreed Strike Price can be
considered to be at about the correct level only if all
the assumptions made by the UK government are also
correct, including on the trajectory of wholesale prices
and the cost of capital. In particular, the Investment
Contract might result in a substantial transfer of wealth
from consumers to NNBG if the actual cost of capital for
nuclear energy turned out to be lower than the one the
UK authorities have negotiated. Given that it is not
unlikely that some of these assumptions might turn out
to be unfounded, the measure has the potential to be
distortive.

Also, and as argued above, the CfD has the effect of
'homogeneising' electricity prices, and thus also other
generators’ revenues — thereby resulting in a lower
degree of profit dispersion. This is, again, a substantial
impact on the competitive process compared to a no aid
scenario.

Finally, economic welfare, ie. the sum of consumer
benefits from changes in electricity prices and company
profits, appears to increase as the cost of capital for
nuclear stations falls. (°*) Despite this, the proposed 35-
year CfD reduces welfare compared to the no aid
scenario, where the market is left without government

(**) However these figures ignore the cost of providing the financial
guarantee that reduces the WACC.

(415)

(416)

(417

-

(418)

(419)

(420

=

(421)

intervention — although it also results in lower cumu-
lative emissions compared to the market scenario. A
CfD with a Strike Price which is higher than the
expected price of electricity reduces the risk borne by
nuclear operators but implies a transfer of wealth from
electricity consumers to the nuclear generator.

The Expert Opinion therefore confirms that the notified
measure can have substantial distortive effects on
competitive conditions.

In addition to the results discussed above, the
Commission has doubts on the structure of the CfD
for nuclear which, by its design, duration and scope,
has the potential for distorting competitive conditions.

First, the CfD implies that there will likely be an inter-
action between the Strike Price and the wholesale elec-
tricity prices. The UK has provided no evidence on the
potential impact which the government-set Strike Price
might have on trading conditions, and ultimately on
retail prices.

Second, the CfD raises the possibility of strategic
behaviour by beneficiaries based on its structure. In
particular, the CfD works by calculating difference
compared to a reference price. At this juncture it is not
yet clear what the reference price will be and how it will
be calculated. The UK mentions that it might be the
season-ahead, moving to the year-ahead, wholesale price
of baseload electricity generation, however the final defi-
nition is still the object of negotiations between the UK
and NNBG.

Depending on how the reference price will be calculated,
the CfD might create an incentive for NNBG, or EDF, to
behave strategically to influence the reference price. All
other things being equal, NNBG, or more broadly EDF,
will be interested in keeping the reference price low, in
order to maximise the difference payments. It is unclear
how it might react to incentives to direct sales towards
reference markets and away from other markets.

For example, if the reference price is calculated based on
the daily price averaged over a longer period of time,
NNBG would have an incentive not to participate to
longer term markets. If it were based on the month-
ahead baseload price, then NNBG would have an
incentive to participate in month-ahead markets only to
the extent that it can lower the average price which is
formed in them.

For nuclear energy, in practice this could mean selling
more in the season-ahead forward market, and less on
the spot market or over the counter, compared to a
situation without CfDs. A related question is how EDF,
as a vertically integrated operator which is active in both
generation and supply, might react to such an incentive
framework.



7.3.2014

Jurnalul Oficial al Uniunii Europene

C 69/97

(422) While a systematic recourse to strategic sale in non-
reference markets may lead to overcompensation, hence
also to a problem of proportionality, the Commission is
particularly concerned about the broader implications of
such behaviours on competitive conditions.

(423) A third issue is related to the significant volume of
baseload electricity that EDF might have access to
through NNBG. The Commission is concerned that
access to baseload capacity by other suppliers is not
unduly impacted by NNBG's operations, which are
supported by State aid. It is not clear to the Commission
that EDF or NNBG will be committed to making elec-
tricity produced by the HPC plant available to suppliers
competing against EDF.

(424) The total capacity supplied by HPC might, also, not be
available to allow suppliers to design procurement
strategies which allow for the type of hedging which
they need or seek. It is unclear to the Commission at
this stage whether NNBG will be obliged to make
capacity available through different types of hedging
and prices. However the lack of such obligations would
appear to have the capability to distort market
conditions.

(425) A fourth issue is the impact on retail customers. In
particular, the CfD design relies on the twin premises
that electricity suppliers fund difference payments to
generators, which they are most likely to pass on to
customers, but also that they will pass on to customers
any difference payments paid by generators when the
reference price is higher than the Strike Price.

It is not clear to the Commission that such an
arrangement might not result in larger profitability
margins for suppliers. Suppliers might simply decide
not to pass on lower generation prices, in the form of
difference payments from generators, or they might be
only willing to do so partly or with a time lag compared
to the payments. In such cases, the aid provided by the
UK government would indirectly benefit suppliers in
addition to direct beneficiaries.

(426

=

(427) Any benefit for retail customers would therefore be
proportional to the willingness on the part of suppliers
to translate the difference payments into lower retail
prices. It would appear that the extent to which
positive difference payments for suppliers might be
passed on to retail customers might be, among other
things, a function of the degree of competition between
suppliers. The effectiveness of the CfD in this respect
seems therefore to be intrinsically linked to the
competitive conditions of the markets for the supply of
electricity.

(428) For the reasons set out above, the Commission has
doubts on the impact that the notified measure will
have on electricity market and on trade.

8.2. Commission doubts and grounds for opening
the formal investigation procedure

(429) The Commission considers at this stage that the notified
measure involves State aid within the meaning of Art
107(1) TFEU.

(430) The Commission doubts that the aid might be considered
as compatible aid for the provision of a SGEI under the
SGEI Framework.

(431) Finally, the Commission has doubts that the notified
measure can be  declared compatible  under
Article 107(3)(c) TFEU and in particular that it effectively
addresses a market failure and is appropriate. It also
questions whether the notified measure can be deemed
to have an incentive effect, to be proportionate, and is
concerned about its distortive effects on competition.

(432) The Commission does not intend to prejudge whether
State aid to nuclear energy might be appropriate. The
Commission merely aims to highlight issues of concern
which it has identified in the specific measures proposed
by the UK, and aims to carry out a more in-depth
assessment of such issues in a formal investigation.

9. DECISION

In the light of the foregoing considerations, the Commission,
acting under the procedure laid down in Article 108(2) of the
Treaty on the Functioning of the European Union, requests the
United Kingdom to submit its comments and to provide all
such information as may help to assess the measure, within
one month of the date of receipt of this letter.

Your authorities are also requested to forward a copy of this
letter to the potential recipient of the aid immediately.

The Commission wishes to remind United Kingdom that
Article 108(3) of the Treaty on the Functioning of the
European Union has suspensory effect, and would draw your
attention to Article 14 of Council Regulation (EC) No
659/1999, which provides that all unlawful aid may be
recovered from the recipient.

The Commission warns the United Kingdom that it will inform
interested parties by publishing this letter and a meaningful
summary of it in the Official Journal of the European Union. It
will also inform interested parties in the EFTA countries which
are signatories to the EEA Agreement, by publication of a notice
in the EEA Supplement to the Official Journal of the European
Union and will inform the EFTA Surveillance Authority by
sending a copy of this letter. All such interested parties will
be invited to submit their comments within one month of
the date of such publication.
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ANNEX 1

Summary of the terms of the agreement between the UK government and EDF

[.]

ANNEX 2

Sensitivity Analysis Results using NNBG’s Financial Model
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AJUTOR DE STAT - SPANIA

Ajutor de stat SA.36387 (2013/C) (ex 2013/NN) - Presupus ajutor in beneficiul a trei cluburi de
fotbal din Valencia

Invitatie de a prezenta observatii in temeiul articolului 108 alineatul (2) din Tratatul privind
functionarea Uniunii Europene

(Text cu relevantd pentru SEE)

(2014/C 69/07)

Prin scrisoarea din data de 18 decembrie 2013, reprodusd in versiunea lingvisticd autenticd in paginile care
urmeazd prezentului rezumat, Comisia a comunicat Spaniei decizia sa de a initia procedura previzuti la
articolul 108 alineatul (2) din Tratatul privind functionarea Uniunii Europene referitor la ajutorul/misura
mentionatd anterior.

Partile interesate isi pot prezenta observatiile in termen de o lund de la data publicirii prezentului rezumat si
a scrisorii care urmeazi acestuia, la urmitoarea adresa:

Commission Européenne

Direction générale de la concurrence
1049 Bruxelles/Brussel
BELGIQUE/BELGIE

Fax: +32-22961242
E-mail: stateaidgreffe@ec.curopa.cu

Aceste observatii vor fi comunicate Spaniei. Pistrarea confidentialititii privind identitatea partii interesate
care prezintd observatiile poate fi solicitatd in scris, precizindu-se motivele care stau la baza solicitarii.

1. Descrierea ajutorului

In anii 2009, 2010 si 2013, institutia spaniold Instituto
Valenciano de Finanzas (denumit in continuare ,IVF) a
furnizat trei garantii pentru imprumuturi bancare in valoare
totald de 107 milioane EUR pentru Fundacion Valencia Club
de Fuatbol (denumitd in continuare ,Fundacion Valencia”, 75
de milioane EUR), Fundacion Hercules de Alicante (denumitd
in continuare ,Fundacion Hercule”, 18 milioane EUR) si
Fundacion Elche Club de Fdatbol (denumitd in continuare ,Fun-
dacion Elche”, 14 milioane EUR). In toate cele trei cazuri, scopul
imprumuturilor a fost de a finanta achizitionarea de actiuni ale
Valencia Club de Fiatbol Sociedad Anénima Deportiva (denumit
in continuare ,Valencia CF”"), Hércules Club de Fitbol Sociedad
Anénima Deportiva (denumit in continuare ,Hercules CF?),
respectiv Elche Club de Fiatbol Sociedad Andénima Deportiva
(denumit in continuare ,Elche CF’). IVF este o institutie
financiard publicd aflatd sub controlul Generalitat Valenciana
(reprezentantii acesteia din urmd participd, de asemeneca, la
Consiliul general al IVF). Fundatiile mentionate mai sus sunt
organizatii non-profit, care nu exercitd activititi economice,
fiind infiintate in scopul promovdrii si dezvoltdrii de proiecte
sportive. Garantiile au acoperit in integralitate principalul
imprumutului, plus dobanzile si costurile operatiunii garantate.
Au existat prime de garantie anuale pentru stat, cuprinse intre
0,5% si 1 %. Drept contragarantie, a fost constituitd o garantie
reald mobiliard in favoarea IVF asupra actiunilor celor trei
cluburi de fotbal, detinute de citre fundatiile respective.
Duratele imprumuturilor subiacente erau de 5-6 ani, cu
perioade de gratie de 4-5 ani. Dobanzile pentru imprumuturile
subiacente erau egale cu rata Euribor pe 1 an majoratd cu marje

intre 1% si 3,5% si comisioane de angajament intre 0,5 % si
1 %. In noiembrie 2010 si in februarie 2013, IVF si-a mdrit
garantia in favoarea Valencia CF cu 6 milioane EUR, respectiv
5 milioane EUR. Scopul majordrilor garantiei a fost acoperirea
intarzierilor la plata creantelor, a dobanzilor si a costurilor,
rezultate in urma nerespectdrii obligatiilor de plati aferente
imprumutului garantat.

2. Evaluarea ajutorului

In primul rand, trebuie observat ci toate cluburile de fotbal in
cauzd sunt active in fotbalul profesionist, fapt care trebuie
considerat drept o activitate economicd, in conformitate cu
jurisprudenta Curtii de Justitie (') in acest sens. Indiferent de
forma lor juridicd, aceste cluburi de fotbal trebuie considerate
a fi intreprinderi, in conformitate cu articolul 107 alineatul (1)
din TFUE.

In ceea ce priveste criteriul avantajului, in conformitate cu
sectiunile 2.2 si 3.2 din Comunicarea Comisiei cu privire la
aplicarea articolelor 87 si 88 din Tratatul CE privind ajutoarele de
stat sub formd de garantii (denumitd in continuare, ,comunicarea
privind garantiile”), (3 debitorul obtine un avantaj atunci cand
nu pliteste pentru garantie un pret care sd suporte riscurile. in

() Cauza C-415/93, Bosman, punctul 73, cauza C-519/04 P Meca-
Medina si Majcen/Comisia, punctul 22 si cauza C-325/08,
Olympique Lyonnais, punctul 23.

() JO C 155, 20.6.2008, p. 10.
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unele cazuri, debitorul, ca intreprindere aflatd in dificultate
financiard, nu ar putea gisi o institutie financiard care si fie
dispusd sd-i acorde un imprumut in orice conditii, fird o
garantie de stat. In plus, conform comunicarii privind garantiile,
Comisia poate considera ci indeplinirea anumitor conditii, cum
ar fi faptul cd persoana creditatdi nu se afli in dificultate
financiard si cd garantia nu acoperd mai mult de 80 % din
creditul neachitat sau din altd obligatie financiard, ar putea sd
fie suficientd pentru a se exclude existenta unui ajutor de stat. in
cazul de fatd, primele anuale de garantie, cu valori cuprinse intre
0,5% si 1 %, nu par a reflecta, prima facie, riscul de nerespectare
a obligatiei de platd pentru imprumuturile garantate, dat fiind
faptul cd beneficiarii par sd fi avut dificultdti la momentul
acorddrii garantiilor in cauzd; intr-adevir, conform informatiilor
de care dispune Comisia, se pare cd injectiile de capital in cauzd
au avut loc cu scopul de a remedia lipsa de lichiditdti si de
resurse, in contextul unor rezultate economice negative. In
plus, garantiile au acoperit mai mult de 80 % din sumele
garantate si au fost acordate unor intreprinderi aflate in difi-
cultate. Prin urmare, Comisia are indoieli cu privire la faptul cd
un garant din economia de piatd ar furniza beneficiarilor
garantii la acel pret si cu privire la faptul ¢ o institutie
financiard ar fi pregititd si acorde imprumuturi in favoarea
beneficiarilor in orice conditii, in absenta garantiilor de stat.

In ceea ce priveste criteriul privind resursele de stat, toate
mdsurile in curs de examinare au fost subscrise in totalitate
de citre IVF. Conform informatiilor institutionale furnizate pe
site-ul internet al IVF, aceastd institutie a fost creatd prin Legea
7/1990 (28 decembrie 1990), ca organism de drept public aflat
in subordinea guvernului si are menirea de a actiona ca
instrument principal al politicii publice de creditare si de a
contribui la exercitarea competentelor Guvernului spaniol
asupra sistemului financiar. in prezent, IVF este atasat Minis-
terului de Finante si Administratie Publici. (!) Pe baza celor de
mai sus, se pare ci insusi scopul acestei entitdti este strans legat
de administratia publicd si de punerea in aplicare a deciziilor
autoritatilor publice. Natura publicd a activititilor intreprinderii
este un indicator esential al faptului ¢ se poate imputa statului
comportamentul acesteia, (3 in special in masura in care intre-
prinderea este folositd de cdtre stat ca instrument pentru
punerea in aplicare a unei politici, (}) in loc de a avea un
scop pur comercial. (¥) Prin urmare, statul spaniol a avut o
influentd directd si clard asupra IVE. In acest sens, se remarcd
faptul cd reprezentantii Generalitat Valenciana participd la
Consiliul General si la Comitetul de investitii al IVF.

In ceea ce priveste criteriul selectivititii, misurile de stat sunt
selective intrucdt acestea sunt in beneficiul anumitor intre-
prinderi dintr-un singur sector. Intr-adevir, masurile de stat in
cauzd au permis organizatiilor Fundacion Valencia, Fundacion
Hercules si Fundacion Elche sd primeascd imprumuturi i, prin
urmare, sd finanteze achizitionarea Valencia CF, Hercules CF si
Elche CF, prin injectii de capital.

In cele din urmi, in ceea ce priveste criteriul referitor la efectul
asupra concurentei si asupra schimburilor comerciale intre

(") http://www.ivf.gva.es/p.aspx?pag=InformacionInstitudonal.

(%) Stardust Marine, punctul 56; Air France, punctul 58.

(}) Hotdrarea din 22 martie 1977, Steinlike & Weinlig/Germania,
78/76, punctele 17-18.

() Hotdrarea din 15 iulie 2004, Pearle BV et al./Hoofdbedrijfschap
Ambachten, C-345/02, punctul 37.

statele membre, se observd cd avantajul acordat unui club care
joacd in prima divizie nationald poate avea un efect asupra
concurentei si asupra schimburilor comerciale intre statele
membre. Cluburile beneficiare concureazd pentru a participa la
competitii europene si sunt active pe pietele de comercializare
de produse promotionale si de drepturi de difuzare in direct la
televizor. Drepturile de difuzare, comercializarea de produse
promotionale si sponsorizarea sunt surse de venituri pentru
care cluburile din prima divizie concureazd cu alte cluburi, in
interiorul si in afara tarii lor de origine. Cu cat cluburile au mai
mult capital disponibil pentru jucitorii de top, cu atat sansele
acestora de a obtine rezultate bune in competitiile sportive sunt
mai mari, fapt care promite mai multe venituri din activititile
mentionate.

Pe baza celor de mai sus, sprijinul financiar oferit de stat
cluburilor sportive profesioniste Valencia CF, Hercules CF si
Elche CF ar constitui ajutor de stat in sensul articolului 107
alineatul (1) din TFUE.

3. Compatibilitatea ajutorului

Comisia nu a adoptat orientdri cu privire la aplicarea normelor
privind ajutoarele de stat in cazul activititilor sportive comer-
ciale. Prin urmare, o evaluare trebuie sd se bazeze direct pe
articolul 107 alineatul (3) litera (c) din TFUE. in conformitate
cu aceastd dispozitie, ajutorul poate fi considerat compatibil cu
piata internd dacd acesta faciliteazd, in interesul comun,
dezvoltarea anumitor activitdti economice sau a anumitor
regiuni economice.

De asemenea, Comisia nu este in misurd si identifice un
obiectiv de interes comun care ar putea justifica, in conformitate
cu articolul 107 alineatul (3) litera (c) din TFUE, sprijinul
operational selectiv acordat anumitor actori foarte puternici
din cadrul unui sector economic foarte competitiv.

Comisia considerd cd Valencia CF, Hercules CF si Elche CF ar
putea fi considerate ca fiind intreprinderi aflate in dificultate, in
sensul liniilor directoare privind salvarea si restructurarea (°) la
momentul acordirii misurilor. Prin urmare, in ceea ce priveste
compatibilitatea cu TFUE, singurele criterii pertinente par sd fie
cele privind ajutoarele de stat pentru salvarea si restructurarea
intreprinderilor aflate in dificultate in temeiul acestor linii direc-
toare. Cu toate acestea, nu par a fi indeplinite conditiile expuse
in liniile directoare privind salvarea si restructurarea, din
moment ce autoritdtile spaniole nu au notificat un plan de
restructurare, in particular, conditiile cu privire la restabilirea
viabilitdtii pe termen lung, evitarea denaturdrilor nejustificate
ale concurentei si limitarea ajutorului la minimum: contributie
reald, fird ajutoare. In ultimul rand, nu s-a pus capit masurilor.
In plus, acordarea repetati a unor misuri de ajutor de stat in
favoarea unei intreprinderi aflate in dificultate, in particular in
favoarea Valencia CF in 2009 si 2013, ar constitui o incilcare a
conditiei ,pentru prima si ultima datd” (,one time, last time”).
Comisia subliniazd, de asemenea, faptul cd autoritdtile spaniole
nu au furnizat argumente privind eventuala compatibilitate a
mdsurilor examinate ca ajutor de restructurare.

(°) Liniile directoare privind ajutorul de stat pentru salvarea si restruc-
turarea intreprinderilor aflate in dificultate, JO C 244, 1.10.2004,

p. 2.
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4. Declaratie privind indoielile exprimate de Comisie

In consecintd, Comisia constatd cd Spania acordd ajutor de exploatare celor trei cluburi sportive, Valencia
CF, Hercules CF si Elche CF, fapt care nu poate fi justificat in temeiul articolului 107 alineatul (3) litera (c)
din TFUE. De asemenea, Comisia se indoieste cd Fundacion Valencia, Fundacion Hercules si Fundacion Elche
ar fi putut beneficia, de asemenea, de pe urma mdsurilor identificate, in loc de a fi simpli intermediari intre
stat si beneficiari, in scopul acordirii ajutorului. Prin urmare, Comisia are indoieli serioase in ceea ce priveste
compatibilitatea acestei masuri de ajutor cu piata interna.

In conformitate cu articolul 14 din Regulamentul (CE) nr. 659/1999 al Consiliului, orice ajutor ilegal poate
face obiectul recuperdrii de la beneficiar.
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TEXTUL SCRISORII

,Por la presente, la Comision tiene el honor de comunicar a
Espafia que, tras haber examinado la informacién facilitada por
sus autoridades sobre la presunta ayuda arriba indicada, ha
decidido incoar el procedimiento previsto en el articulo 108,
apartado 2, del Tratado de Funcionamiento de la Unién Europea
(en lo sucesivo, TFUE).

(1)

1. PROCEDIMIENTO

En abril de 2011, la Comisién archivé una investigacién
preliminar (') relativa a un posible aval en favor del Va-
lencia CF con respecto a un préstamo bancario de 75
millones EUR. Las autoridades espafiolas aseguraron a la
Comision que el Gobierno de la Comunidad Valenciana no
habia concedido dicho aval.

El 1 de octubre de 2012, la Comision envié una carta a
todos los Estados miembros con el fin obtener una visién
de conjunto de la financiacién del futbol profesional en la
UE y el posible impacto de la aplicacion de las normas
sobre ayudas estatales del TFUE sobre dicha financiacion.
En su carta, la Comisién subrayaba que los clubes de
fatbol profesional no debian recibir un trato excepcional
en comparacién con otras empresas en cuanto a sus rela-
ciones financieras con el Estado. Las autoridades espafiolas
respondieron a esta carta el 5 de diciembre de 2012.
Espafia aseguré a la Comisién que no tenfa conocimiento
de ninguna ayuda estatal en favor del fiitbol profesional en
Espafia.

No obstante, articulos aparecidos en la prensa e informa-
cién enviada por los ciudadanos en 2012-2013 llamaron
la atencién de la Comisién sobre alegaciones de que la
Generalitat Valenciana habia concedido ayudas estatales
consistentes en avales para préstamos bancarios en favor
de tres clubes de fatbol de la Comunidad Valenciana: Va-
lencia Club de Fitbol Sociedad Anénima Deportiva (<Valencia
CF»), Hércules Club de Fitbol Sociedad Anénima Deportiva
(Hércules CF») y Elche Club de Fitbol Sociedad Andnima
Deportiva (<Elche CF»). Segin dicha informacién, el aval
en favor del Valencia CF posteriormente se incrementd
al menos en dos ocasiones para atender el pago del prin-
cipal, intereses y gastos vencidos. El 8 de abril de 2013, se
pidi6 a Espafia que formulara observaciones sobre esta
informacién. Espafia envi6 informacién a la Comisién el
27 de mayo y el 3 de junio de 2013.

2. BENEFICIARIOS

El Valencia CF es un club de fatbol profesional espaiol
con sede en Valencia, fundado en 1919. El club juega en la
primera divisién de la liga espafiola (da Liga») y es uno de
los mayores clubes del fatbol espafiol y europeo. El Va-
lencia ha ganado seis titulos de Liga y siete trofeos de la
Copa del Rey. En la clasificacion histérica de la Liga, el
Valencia ocupa el tercer puesto detrds del Real Madrid y el
FC Barcelona. También ha llegado siete veces a las grandes
finales europeas y ha ganado cuatro de ellas. El Valencia,
ademds, ha sido miembro del grupo G-14 de los clubes de
fatbol mds poderosos de Europa. Es el tercer club de fatbol
de Espafia por ntimero de simpatizantes. Es también uno

(") SA.29494 (CP 288/09) — Valencia Club de Fatbol

=

=

—

=

de los mayores clubes del mundo por nimero de socios
(abonados), con mds de 50 000 con carné y otros 20 000
en lista de espera, y disputa los encuentros como local en
el Estadio de Mestalla, cuya capacidad es de 55 000 espec-
tadores. (%)

El cuadro 1 incluye los datos sobre los resultados finan-
cieros del Valencia CF y muestra que se deterioraron con-
siderablemente en el periodo 2008-2012.

Cuadro 1

Datos financieros clave del Valencia CF 2007 - junio de 2012
(millones EUR)

Junio

2007 2008 2009 2010 2011 de

2012

Volumen de | 107,6 | 99,4 | 82,4 [ 101,3 | 116,8 | 119,6
negocios

BAI -26,1 | 12,4 | =592 | 17,9 0,1 8,3

margen BAI | -0,24 | 0,12 | -0,72 | 0,18 [ 0,00 | 0,07
(ratio)

Capital 9,2 9,2 9,2 101,7 | 101,7 | 101,7
suscrito

Capital -263 | 59 | -333| 573 55,4 57,6
propio

Deuda/ -11,1 | 73,5 | —=16,5 8,0 6,9 6,6
Capital
(ratio)
*BAI

El Hércules CF es un club de fitbol profesional espaiiol de
la ciudad de Alicante, en la Comunidad Valenciana. Fun-
dado en 1922, actualmente juega en la Segunda Division
espafiola, y disputa los encuentros como local en el Esta-
dio José Rico Pérez, cuya capacidad es de 30 000 espec-
tadores. (}) Segiin los datos financieros de 2011 disponi-
bles en relacién con el Hércules CF, en 2011 tenfa un BAI
(beneficios antes de impuestos) negativo (-17,6 millones
EUR) y un patrimonio negativo (-29,4 millones EUR).

El Elche CF es un club de fiitbol profesional espafiol de la
ciudad de Elche, provincia de Alicante, en la Comunidad
Valenciana. Fundado en 1923, actualmente juega en La
Liga, y disputa los encuentros como local en el Estadio
Manuel Martinez Valero, cuya capacidad es de 38 750
espectadores. (*) La Comisién carece de datos financieros
fiables de este club en esta fase.

Los tres clubes estdn constituidos como sociedades andni-
mas deportivas. Los socios mayoritarios parecen ser sus
respectivas Fundaciones. En estos momentos, la Comision
tiene razones para creer que los socios mayoritarios de los
tres clubes son sus respectivas Fundaciones.

(%) Wikipedia, http://en.wikipedia.org/wiki/Valencia_CF.
(®) Wikipedia, http://en.wikipedia.org/wiki/H%C3%A9rcules_CF.
() Wikipedia, http:|/en.wikipedia.org/wiki/Elche_CF.
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3. DESCRIPCION DE LAS MEDIDAS

3.1. Medida 1: Aval piblico de 2009 en favor del
Valencia CF

En 2009, el Instituto Valenciano de Finanzas (IVF») otorgd
un aval para un préstamo bancario de 75 millones EUR
concedido por Bancaja (ahora Bankia) a la Fundacion Va-
lencia Club de Fitbol (Fundacion Valencia»). El IVF es una
entidad financiera de Derecho ptblico sujeta a la Genera-
litat Valenciana; en su Consejo General y en su Comisién
de Inversiones también participan representantes de la Ge-
neralitat. La Fundacion Valencia es una entidad sin dnimo
de lucro de la Comunidad Valenciana, fundada en 1996,
cuya mision consiste en desarrollar proyectos deportivos
que no participa en actividades econémicas. La finalidad
del préstamo era la adquisicién de acciones del Valencia CF
por la Fundacién Valencia en una ampliacién de capital
decidida por el Valencia CF. El aval cubria el 100% del
principal + intereses + gastos de la operacién avalada.
Habfa una comisién de aval del 0,50 % anual para el
Estado, que debia pagar la Fundacién Valencia. Como con-
tragarantia, el IVF recibié la prenda sobre las acciones del
Valencia CF, propiedad de la Fundacién Valencia. La dura-
cién del préstamo subyacente era de 6 aflos, con un plazo
de carencia de 4 aflos. El tipo de interés del préstamo
subyacente era Euribor a un afio + un margen del 3,5 %
y una comisiéon de apertura del 1 %.

3.2. Medida 2: Aval piblico de 2010 en favor del
Hércules CF

En 2010, el IVF otorgé un aval para un préstamo bancario
de 18 millones EUR concedido por la Caja de Ahorros del
Mediterrdneo («CAM») a la Fundacion Hércules de Alicante
(«Fundacion Hércules»), una entidad cuya misiéon consiste
en desarrollar el bienestar social y cuestiones relacionadas
con el Hércules CF, que no participa en actividades eco-
némicas. La finalidad del préstamo era la adquisicién de
acciones del Hércules CF por la Fundacion Hércules en una
ampliacion de capital decidida por el Hércules CF, me-
diante una inyeccién de capital. El aval cubria el 100%
del principal + intereses + gastos de la operacion avalada.
Habfa una comisién de aval del 1 % anual para el Estado,
que debia pagar la Fundacién Hércules. Como contraga-
rantia, el IVF recibié la prenda sobre las acciones del Hér-
cules CF, propiedad de la Fundacion Hércules. La duracién
del préstamo subyacente era de 5 afios, con un plazo de
carencia de 5 afios. El tipo de interés del préstamo subya-
cente era Euribor a un afio + un margen del 1% y una
comisién de apertura del 0,5 %.

3.3. Medida 3: Aval piiblico de 2013 en favor del
Elche CF

En 2013, el IVF otorgd un aval para dos préstamos ban-
carios por un total de 14 millones EUR, concedidos por la
CAM (9 millones EUR) y por el Banco de Valencia (5
millones EUR), a la Fundacion Elche Club de Fitbol (<Funda-
cién Elchey), entidad sin dnimo de lucro de la Comunidad
Valenciana, cuya misién consiste en desarrollar actividades
relacionadas con el deporte, que no participa en activida-
des econdmicas. La finalidad de ambos préstamos era la
adquisicion de acciones del Elche CF por la Fundacién
Elche en una ampliacién de capital decidida por el Elche
CF, mediante una inyecciéon de capital. El aval cubria el

(12)

(14)

(15)

(16)

100% del principal + intereses + gastos de la operacion
avalada. Habia una comisién de aval del 1 % anual para el
Estado, que debia pagar la Fundacién Elche. Como con-
tragarantia, el IVF recibié la prenda sobre las acciones del
Elche CF, propiedad de la Fundacién Elche. La duracion del
préstamo subyacente era de 5 aflos, con un plazo de
carencia de 5 afios. El tipo de interés del préstamo subya-
cente era Euribor a un afio + un margen del 3,5 % y una
comision de apertura del 0,5 %.

3.4. Medida 4: Incrementos en 2010 y 2013 del aval
publico de 2009 en favor del Valencia CF

En noviembre de 2010 y febrero de 2013, el IVF incre-
ment6é su aval en favor de la Fundacién Valencia en 6
millones EUR y 5 millones EUR, respectivamente. La fina-
lidad de estos incrementos del aval era atender el pago del
principal, intereses y gastos vencidos, derivados de los
impagos del préstamo avalado.

4. OBSERVACIONES DE LAS AUTORIDADES ESPANO-
LAS

Las autoridades espafiolas han presentado la informacion
expuesta en los considerandos (9)-(12). No han formulado
observaciones sobre si las medidas en cuestion se conside-
ran ayuda estatal y cualquier posible compatibilidad con el
TFUE.

5. EVALUACION DE LA AYUDA

5.1. Existencia de ayuda a efectos del articulo 107,
apartado 1, del TFUE

Segtin el articulo 107, apartado 1, del TFUE, «salvo que los
Tratados dispongan otra cosa, serdn incompatibles con el
mercado interior, en la medida en que afecten a los inter-
cambios comerciales entre Estados miembros, las ayudas
otorgadas por los Estados o mediante fondos estatales,
bajo cualquier forma, que falseen o amenacen falsear la
competencia, favoreciendo a determinadas empresas o pro-
ducciones».

Para ser calificado de ayuda estatal, el proyecto notificado
debe reunir las siguientes condiciones acumulativas: 1) la
medida debe ser concedida con fondos estatales; 2) la
medida debe otorgar una ventaja econdémica a empresas;
3) esta ventaja debe ser selectiva y falsear o amenazar
falsear la competencia, y 4) la medida debe afectar el
comercio intracomunitario.

5.1.1. Apoyo para una actividad econémica

En primer lugar, hay que sefialar que todos los clubes de
futbol en cuestion se dedican al fatbol profesional, que
debe ser calificado de actividad econémica de acuerdo
con la jurisprudencia del Tribunal de Justicia (') a este
respecto. Independientemente de su forma juridica, debe
considerarse que estos clubes de fiitbol constituyen empre-
sas a tenor del articulo 107, apartado 1, del TFUE.

(") Asunto C-415/93 Bosman, apartado 73, asunto C-519/04 P Meca-

Medina y Majcen/Comisién, apartado 22 y C-325/08 Olympique
Lyonnais, apartado 23.
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5.1.2. Problemas del Valencia CF, el Hércules CF y el Elche CF

La Comisién sefiala que, como figura en el cuadro 1, los
resultados financieros del Valencia CF se deterioraron con-
siderablemente en el periodo 2008-2012.

El punto 10 a) de las Directrices comunitarias sobre ayudas
estatales de salvamento y de reestructuracién de empresas
en crisis (das Directrices») (') dispone que una empresa estd
en crisis cuando «ha desaparecido més de la mitad de su
capital suscrito y se ha perdido mds de una cuarta parte
del mismo en los dltimos 12 meses.». Dicha disposicién
refleja el supuesto de que una empresa que sufre una
pérdida masiva de su capital suscrito sea incapaz de enju-
gar pérdidas que la conducirdn a su desapariciéon econd-
mica casi segura a corto o medio plazo (como dispone el
punto 9 de las Directrices).

En el caso del Valencia CF, como figura en sus declaracio-
nes financieras, durante el periodo 2007-2009 (que, en el
caso que nos ocupa es el decisivo, puesto que la primera
medida de ayuda estatal examinada se concedi6 en 2009),
su capital suscrito no desaparecid, sino que se mantuvo
estable. Sin embargo, la Comision sefiala que durante el
mismo periodo el patrimonio de la empresa era funda-
mentalmente negativo. En ocasiones anteriores (3), la Co-
misién concluyé que, cuando una empresa tiene un patri-
monio negativo, se supone a priori que se cumplen los
criterios del punto 10 a). El Tribunal General también
dictaminé en una sentencia reciente (}) que una empresa
con capital propio negativo puede considerarse empresa en
crisis a tenor de las Directrices de salvamento y reestruc-
turacion.

La Comisiéon sefiala por dltimo que el Valencia CF ha
incurrido en pérdidas considerables desde 2007, que au-
mentaron de 26,1 millones EUR en 2007 a 59,2 millones
EUR en 2009. El volumen de negocios también disminuy6
de 2008 a 2009. Ademds, el Valencia CF tenfa unos ele-
vados niveles de deuda, como puede verse en su ratio de
deuda/capital propio (que alcanzé, por ejemplo, un 73,5
en 2008).

Por otra parte, en 2011 y hasta junio de 2012, el Valencia
CF habia incrementado su volumen de negocios y presen-
taba ganancias. No obstante, no eran suficientes para per-
mitir el restablecimiento financiero de la empresa: de he-
cho, durante el mismo periodo, el nivel de beneficios de la
empresa se mantuvo muy bajo, como se puede comprobar
por sus margenes de beneficios, y su deuda se mantuvo en
niveles considerables.

Los elementos anteriores sugieren que también podria con-
siderarse que el Valencia CF estaba en crisis a tenor del
punto 11 de las Directrices, que establece que se podrd
considerar que una empresa estd en crisis «cuando estén

() DO C 244 de 1.10.2004, p. 2.

(%) Decision de la Comision en el asunto C 38/2007, Arbel Fauvet Rail,
DO L 238 de 5.9.2008, p. 27.

(}) Asuntos acumulados T-102/07 Freistaat Sachsen/Comision y T-
120/07 MB Immobilien y MB System/Comisi6n, Rec. 2010, p. II-
585.
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(26)

(27)

presentes los sintomas habituales [...] como el nivel cre-
ciente de pérdidas, la disminucién del volumen de nego-
cios, el incremento de las existencias, el exceso de capaci-
dad, la disminucién del margen bruto de autofinanciacién,
el endeudamiento creciente, el aumento de los gastos fi-
nancieros y el debilitamiento o desapariciéon de su activo
neton.

En consecuencia, la Comisién opina que podia conside-
rarse que el Valencia CF era una empresa en crisis en el
momento en que se concedieron las medidas en cuestion.

Segtin los datos financieros de 2011 disponibles en rela-
cién con el Hércules CF (véase el considerando 7), en
2011 tenfa un BAI negativo (-17,6 millones EUR) y pa-
trimonio negativo (-29,4 millones EUR). Estos elementos
sugieren que se podia considerar que el Hércules CF estaba
en crisis a tenor de los puntos 10 a) y 11 de las Direc-
trices, segtin el mismo andlisis que se aplica al Valencia CF
en los considerandos (19)-(23), en el momento en que se
le concedio la medida de 2011.

En cuanto al Elche CF, la Comision carece de sus datos
financieros, sin embargo, la informacién de que dispone
procedente de articulos de prensa indica que el Elche CF
presenta dificultades financieras, puesto que, al parecer, la
Generalitat Valenciana tiene dudas en cuanto a la viabili-
dad de este club, y también que este ultimo estd nego-
ciando un calendario de pagos del préstamo avalado por el
IVE. En consecuencia, la Comisién no puede descartar en
esta fase que también el Elche CF pueda ser considerado
empresa en crisis.

5.1.3. Existencia de una ventaja en las medidas 1, 2, 3 y 4

Puesto que todas las medidas implican avales ptiblicos, la
Comisién tiene en cuenta la Comunicacién de la Comisidn
relativa a la aplicacién de los articulos 87 y 88 del Tratado CE
a las ayudas estatales otorgadas en forma de garantia («Comu-
nicaciéon sobre la garantia») (¥), secciones 2.2 y 3.2. La
Comunicacién sobre la garantia establece que el cumpli-
miento de ciertas condiciones puede ser suficiente para que
la Comisién descarte la presencia de ayuda estatal, como
que el prestatario no se encuentre en una situacion finan-
ciera dificil y que la garantia no cubra mas del 80 % del
préstamo u otra obligacién financiera pendiente. No obs-
tante, cuando el prestatario no paga un precio por la
garantia que compense la asunciéon de riesgo, obtiene
una ventaja. Ademds, cuando el prestatario es una empresa
con dificultades econémicas, sin la garantia del Estado no
hubiera encontrado ninguna entidad financiera dispuesta a
concederle un préstamo del tipo que fuera.

En el asunto que nos ocupa, la Comision ignora cudl es el
valor de referencia para la comisién de aval correspon-
diente que podria encontrarse en el mercado financiero
para avales similares a los concedidos por el IVF. No obs-
tante, la comisién de aval anual del 0,5 % para la adqui-
siciéon de acciones del Valencia FC y del 1% para la ad-
quisicion de acciones del Hércules CF y el Elche CF no

(4 DO C 155 de 20.6.2008, p. 10.
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parecen, prima facie, reflejar el riesgo de impago de los
préstamos avalados, pues da la impresién de que el Valen-
cia FC, el Hércules CF y el Elche CF estaban en crisis en el
momento de la concesiéon de los avales en cuestiéon. De
hecho, aparte de los resultados econdémicos negativos del
Valencia CF, segin la informacién de que dispone la Co-
mision, facilitada por las autoridades espafiolas y los ar-
ticulos de prensa, al parecer también las ampliaciones de
capital al Hércules CF y al Elche CF se efectuaron para
solventar la falta de liquidez y de recursos de los benefi-
ciarios, visto que no pudieron atender el pago de sus
deudas debido a sus resultados econémicos negativos.

Ademds de haberse concedido a empresas aparentemente
en crisis, la Comision sefiala también que los avales cubren
el 100 % de los importes avalados. Esto sugiere que los
operadores del mercado no estdn dispuestos a correr con
el riesgo de insolvencia de los beneficiarios. Por tanto, la
Comisién duda de si los beneficiarios podrian obtener los
avales en cuestion a ese precio y con esas condiciones en
el mercado. Por otra parte, sin el aval publico, la Comisién
duda de que alguna entidad financiera estuviera dispuesta a
conceder a los beneficiarios un préstamo del tipo que
fuera.

Asi pues, habida cuenta de lo anterior, la Comisién con-
sidera en esta fase que los avales concedidos por el Estado
en 2008, 2010 y 2011 otorgaron una ventaja a las enti-
dades beneficiarias de los préstamos. En esta fase, la Co-
misién considera que las entidades que se beneficiaron
econémicamente en Gltima instancia de los préstamos ava-
lados por el Estado fueron los clubes de fiitbol Valencia
CF, Hércules CF y Elche CF, puesto que los préstamos y los
avales se concedieron para adquirir las acciones recién
emitidas por los clubes para incrementar su capital propio.
Puesto que las Fundaciones no parecen tener actividad
econdmica y son las accionistas mayoritarias de los clubes,
la decision de invertir en esas acciones no parece una
clasica decision de inversién para generar ingresos sino
mds bien un medio para financiar el incremento de su
capital propio. No obstante, dada la limitada informacién
que ha recibido la Comisién hasta la fecha, en esta fase no
puede descartarse que la Fundacién Valencia, la Fundacién
Hércules y la Fundacién Elche también se beneficiaran de
las medidas identificadas en lugar de ser meras intermedia-
rias, entre el Estado y los beneficiarios, de la concesion de
la ayuda.

5.1.4. Otras condiciones del articulo 107, apartado 1, del
TFUE

Para que una medida se considere ayuda a tenor del ar-
ticulo 107, apartado 1, del TFUE, debe ser concedida di-
recta o indirectamente con fondos estatales y debe ser
imputable al Estado. Segtn la jurisprudencia, los recursos
de una empresa pueden considerarse fondos estatales si,
mediante el ejercicio de su influencia dominante sobre
dicha empresa, el Estado puede orientar la utilizacion de
los recursos de esta (')

(") Asunto C-482/99 Republica Francesa/Comision (Stardust Marine)
Rec. 2002, p. 1-4397.

(1)

(32)

(35)

3

La Comisién sefiala, en primer lugar, que todas las medidas
examinadas fueron suscritas en su totalidad por el IVF.
Segtin la informacioén institucional que figura en el sitio
internet del IVF (2, el Instituto Valenciano de Finanzas fue
creado por la Ley de la Generalitat 7/1990, de 28 de
diciembre, como una entidad de Derecho publico sujeta
a la Generalitat, y tiene como finalidad actuar como prin-
cipal instrumento de la politica de crédito publico, asi
como contribuir al ejercicio de las competencias de la
Generalitat sobre el sistema financiero. El IVF es una enti-
dad financiera de Derecho ptiblico sujeta a la Generalitat
Valenciana y en el Consejo General y en la Comisién de
Inversiones del IVF también participan representantes de la
Generalitat. En la actualidad el IVF se encuentra adscrito a
la Conselleria de Hacienda y Administracion Publica (3).

Sobre la base de cuanto antecede, la Comisién observa que
el objetivo mismo de esta entidad estd estrechamente vin-
culado a la Administracion Piblica y a la ejecucion de las
decisiones de los poderes ptiblicos. La naturaleza publica
de las actividades de la empresa es un indicador esencial de
la imputabilidad al Estado de la conducta de una empre-
sa (¥, en particular en la medida en que el Estado la utilice
como vehiculo para la ejecucién de una politica (°) en
lugar de para la consecucién de un objetivo puramente
comercial (°). Espafia no ha presentado argumentos con
respecto a este indicador. Ademds, cabe sefialar que en el
Consejo General del IVF hay representantes de la Genera-
litat Valenciana (véase el considerando 9). Por consiguien-
te, sobre la base de lo anterior, la Comision considera en
esta fase que el Estado espafiol tenia una influencia clara y
directa sobre el IVF.

Sobre la base de las consideraciones anteriores, la Comi-
sion estima en esta fase que el Estado espafiol tenia una
influencia clara y directa sobre el IVF. Aparte del hecho de
que el Estado espafiol es el dnico accionista del IVF, se
constata ademds que en su Consejo General y en su Co-
misién de Inversiones también participan representantes de
la Generalitat Valenciana.

Ademds de lo anterior, la informaciéon publicada en la
prensa a la que ha tenido acceso la Comisién también
indica que la operacién en favor del Valencia CF, el Hér-
cules CF y el Elche CF tiene el apoyo de la Generalitat
Valenciana a través del IVF, para aliviar a estos tres clubes
de sus problemas y garantizar que sigan siendo de propie-
dad local.

Habida cuenta de todo lo anterior, la Comision opina que
las medidas concedidas por el IVF consisten en fondos
estatales y son imputables a Espaiia.

() http:[[www.ivf.gva.es/

() http://www.ivf.gva.es/p.aspx?pag=InformacionInstitudonal.
(*) Stardust Marine, apartado 56; Air France, apartado 58.
C)

%) Steinlike & Weinlig/Alemania, 78/76, sentencia de 22 de marzo de
1977, apartados 17-18.

(°) Mearle BV y otros/Hoofdbedrijfschap Ambachten, C-345/02, senten-
cia de 15 de julio de 2004, apartado 37.
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(36)

(37)

(39)

(40)

(41)

(42)

Por otra parte, las medidas estatales son selectivas, puesto
que benefician a empresas concretas de un sector. De
hecho, las medidas estatales en cuestién permitieron a la
Fundacién Valencia, la Fundacion Hércules y la Fundacién
Elche obtener préstamos y financiar asi la adquisicién del
Valencia CF, del Hércules CF y del Elche CF, mediante
ampliaciones de capital.

Por dltimo, la ventaja para un club que juega en primera
division de su liga nacional puede ademds afectar a la
competencia y el comercio entre Estados miembros. Estos
clubes luchan por estar en las competiciones europeas y
participan en los mercados de comercializacién y derechos
televisivos. Los derechos de radiodifusion, la comercializa-
cién y los patrocinios son fuentes de ingresos por los que
los clubes de primera division compiten con otros clubes
dentro y fuera de su propio pafs. Cuanto mds dinero
tienen los clubes para fichar jugadores estrella, mas éxitos
pueden conseguir en las competiciones deportivas, lo que
promete mads ingresos de las actividades mencionadas. Por
otra parte, la estructura de propiedad de los clubes es
internacional.

Por consiguiente, la Comision considera en esta fase que el
apoyo financiero estatal que otorgd una ventaja a los clu-
bes deportivos profesionales, Valencia CF, Hércules CF y
Elche CF, constituye ayuda estatal a tenor del articulo 107,
apartado 1, del TFUE.

5.2. Legalidad

La medidas identificadas se concedieron infringiendo las
obligaciones de notificacién y de suspension establecidas
en el articulo 108, apartado 3, del TFUE. Por tanto, la
Comisién considera en esta fase que las medidas que be-
nefician en dltima instancia al Valencia CF, al Hércules CF
y al Elche CF constituyen ayuda estatal ilegal.

5.3. Compatibilidad de la ayuda

La Comision debe evaluar si las medidas de ayuda antes
identificadas pueden considerarse compatibles con el mer-
cado interior. Segin la jurisprudencia del Tribunal, corres-
ponde al Estado miembro alegar posibles motivos de com-
patibilidad y demostrar que se retinen las condiciones de
dicha compatibilidad (*).

La Comisién evaluard si las medidas de ayuda pueden
considerarse compatibles con arreglo al articulo 107, apar-
tado 3, letra ), del TFUE, que permite las ayudas destina-
das a facilitar el desarrollo de determinadas actividades,
siempre que no alteren las condiciones de los intercambios
en forma contraria al interés comin.

En su evaluacion del concepto de «desarrollo de actividades
econdémicas» en el sector del deporte, la Comisién toma
debidamente en cuenta el articulo 165, apartados 1 y 2,
del TFUE, que disponen que la Unién contribuird a fomen-
tar los aspectos europeos del deporte, teniendo en cuenta

() C-364/90, Italia/Comision, apartado 20.

=

=

~

sus caracteristicas especificas, sus estructuras basadas en el
voluntariado y su funcién social y educativa.

Para su evaluacién de las medidas de ayuda con arreglo al
articulo 107, apartado 3, letra c), del TFUE, la Comisién ha
emitido diversos reglamentos, marcos, directrices y comu-
nicaciones relativas a las formas de ayuda y a las finalida-
des horizontales o sectoriales para las que se concede la
ayuda. Habida cuenta de la naturaleza de estas medidas y
de que los clubes de fatbol en cuestién parecian atravesar
dificultades financieras y de que la ayuda se concedié con
el objetivo de resolver esas dificultades, la Comisién cree
que procede evaluar si pueden ser de aplicacion los crite-
rios establecidos en las Directrices de salvamento y rees-
tructuracién de empresas en crisis. En esta fase, la Comi-
sién no ve ningun otro objetivo que pueda justificar la
ayuda con arreglo al articulo 107, apartado 3, letra ¢),
del TFUE.

En esta fase, sin embargo, la Comisién duda de que las
medidas de ayuda en cuestion puedan declararse compati-
bles con las Directrices de salvamento y reestructuracion,
ya que, segin parece, no cumplen varias de las condiciones
y principios de dichas Directrices.

La Comision sefiala, en primer lugar, que las condiciones
de las ayudas de salvamento y reestructuracion establecidas
en las secciones 3.1 y 3.2 de las Directrices no parecen
cumplirse. En particular, la seccién 3.1.1 de dichas Direc-
trices establece las condiciones para la prestacién de ayuda
de salvamento, entre otras «cuando se trate de una ayuda no
notificada, el Estado miembro debe transmitir a la Comisidn, en
el plazo de seis meses a partir de la primera ejecucion de la
ayuda, un plan de reestructuracion, un plan de liquidacion o la
prueba de que se ha reembolsado integramente el préstamo y/o
de que se ha puesto fin a la garantia». No obstante, las
autoridades espafiolas no han facilitado informacién sobre
si alguna de las medidas ha concluido. Tampoco se ha
comunicado a la Comisién un plan de reestructuracién o
de liquidacién, ni parecen haberse cumplido las condicio-
nes para la autorizacion de ayuda de reestructuracién con
arreglo a la seccién 3.2.2 de las Directrices, con respecto,
en particular, al restablecimiento de la viabilidad a largo
plazo (puntos 34 y ss.), prevencién de falseamientos inde-
bidos de la competencia (puntos 38 y ss.) y ayuda circuns-
crita al minimo: contribucién real exenta de ayuda (puntos
43 y ss.). Ademds, la Comision sefiala que el Estado parece
haber concedido medidas reiteradas en favor del Valencia
CF (en 2009 y 2013), cuando el club estaba en crisis. Por
tanto, la condicién establecida en la seccién 3.3 de las
Directrices («ayuda dnica») tampoco parece cumplirse, al
menos en el caso del Valencia CF.

Por dltimo, la Comisién subraya el hecho de que las au-
toridades espafiolas no han aportado argumentos en
cuanto a la posible compatibilidad de las medidas exami-
nadas como ayuda de reestructuracién o en virtud de
cualquier otra excepcién al articulo 107, apartados 2 y
3, del TFUE.

Sobre la base de lo anterior, en esta fase la Comision
alberga dudas sobre la compatibilidad de las diferentes
medidas con el mercado interior.
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6. DECLARACION DE LAS DUDAS DE LA COMISION

(48) En consecuencia, la Comisiéon no puede descartar que los
avales de 2009 y 2013, concedidos para garantizar prés-
tamos a la Fundacién Valencia, la Fundacién Hércules y la
Fundacién Elche para la adquisicion de acciones en una
ampliacion de capital del Valencia FC, del Hércules FC y
del Elche FC mediante inyecciones de capital, asi como los
incrementos de 2010 y 2013 del aval de 2009 que ga-
rantizaba el préstamo a la Fundacién Valencia, contengan
un elemento de ayuda estatal incompatible con el articu-
lo 107, apartado 3, letra c), del TFUE. Esto se basa en las
siguientes dudas sobre las que la Comision solicita a Es-
pafia que facilite informacion relevante y concisa.

(49) La Comisién duda de que el Valencia FC, el Hércules FC y
el Elche FC no fueran empresas en crisis cuando se con-
cedieron las medidas examinadas. Segtn la informacion de
que dispone la Comisién, al parecer las ampliaciones de
capital en cuestion se efectuaron para solventar la falta de
liquidez y de recursos de los beneficiarios, vistos sus re-
sultados econémicos negativos.

(50) La Comisién duda de que la comisién de aval anual del
0,5 % para el Valencia FC y del 1 % para el Hércules CF y
el Elche CF reflejen el riesgo de impago de los préstamos
avalados, dado que los beneficiarios parece que estaban en
crisis en el momento de la concesion de los avales en
cuestion.

(51

—

La Comisién duda de que el IVF concediera los avales en
cuestién conforme a criterios de mercado, en particular
tras examinar la situacion financiera y las perspectivas de
viabilidad de las entidades que en dltima instancia se be-
neficiaron de los préstamos. Esas entidades eran el Valencia
CF, el Hércules CF y el Elche CF, ya que los préstamos
avalados se emitieron y, de hecho se utilizaron, para finan-
ciar las ampliaciones de capital del Valencia CF, el Hércules
CF y el Elche CF.

(52) La Comisién duda de que las decisiones del IVF de conce-
der los avales en cuestion no estuvieran decisivamente
influenciadas por las autoridades espafiolas, puesto que el

IVF resulta ser parte integrante del Estado espaiiol y ade-
més, en su Consejo General hay representantes de la Ge-
neralitat Valenciana.

(53) La Comision tiene dudas sobre si la Fundacion Valencia, la
Fundacién Hércules y la Fundacion Elche pueden haberse
beneficiado también de las medidas identificadas en lugar
de ser meras intermediarias, entre el Estado y los benefi-
ciarios, de la concesién de la ayuda.

(54) La Comisién duda de que las medidas de ayuda examina-
das puedan declararse compatibles con las Directrices, ya
que, segiin parece, no cumplen varias de las condiciones y
principios de las mismas (véase el considerando 45).

Habida cuenta de las consideraciones expuestas, la Comision, en
el marco del procedimiento del articulo 108, apartado 2, del
Tratado de Funcionamiento de la Unién Europea, insta a Espafia
para que presente sus observaciones y facilite toda la informa-
cién pertinente para la evaluacion de la ayuda en un plazo de
un mes a partir de la fecha de recepcion de la presente. La
Comisién insta a sus autoridades para que transmitan inmedia-
tamente una copia de la presente carta a los beneficiarios po-
tenciales de la ayuda.

La Comision desea recordar a Espafia el efecto suspensivo del
articulo 108, apartado 3, del Tratado de Funcionamiento de la
Uni6én Europea y llama su atencién sobre el articulo 14 del
Reglamento (CE) n® 659/1999 del Consejo, que prevé que
toda ayuda concedida ilegalmente podrd recuperarse de su be-
neficiario.

Por la presente, la Comision comunica a Espafia que informard
a los interesados mediante la publicacion de la presente carta y
de un resumen significativo en el Diario Oficial de la Unién
Europea. Asimismo, informard a los interesados en los Estados
miembros de la AELC signatarios del Acuerdo EEE mediante la
publicacién de una comunicacién en el suplemento EEE del
citado Diario Oficial y al Organo de Vigilancia de la AELC
mediante copia de la presente. Se invitard a todos los interesa-
dos mencionados a presentar sus observaciones en un plazo de
un mes a partir de la fecha de publicacion de la presente.”
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AJUTOR DE STAT - SPANIA
Ajutor de stat SA.33754 (2013/C) (ex 2013/NN) — Real Madrid Club de Futbol

Invitatie de a prezenta observatii in temeiul articolului 108 alineatul (2) din Tratatul privind
functionarea Uniunii Europene

(Text cu relevantd pentru SEE)

(2014/C 69/08)

Prin scrisoarea din data de 18.12.2013, reprodusd in versiunea lingvistici autenticd in paginile care urmeazd
prezentului rezumat, Comisia a comunicat Spaniei decizia sa de a initia procedura stabilitd la articolul 108
alineatul (2) din Tratatul privind functionarea Uniunii Europene referitor la ajutorul/misura mentionatd

anterior.

Partile interesate isi pot prezenta observatiile in termen de o lund de la data publicdrii prezentului rezumat si

a scrisorii care urmeazd acestuia, la urmdtoarea adresa:

Commission Européenne

Direction générale de la concurrence
1049 Bruxelles/Brussel
BELGIQUE/BELGIE

Fax: +32 2 2961242
E-mail: stateaidgreffe@ec.curopa.cu

Aceste observatii vor fi comunicate Spaniei. Pistrarea confidentialititii privind identitatea partii interesate
care prezintd observatiile poate fi solicitatd in scris, precizdndu-se motivele care stau la baza solicitarii.

1. DESCRIEREA AJUTORULUI

Existd posibilitatea ca clubul de fotbal Real Madrid sd fi primit
ajutor de stat din partea Consiliului orasului Madrid, prin inter-
mediul unui acord intre aceste parti din data de 29 iulie 2011
(denumit in continuare ,acordul din 2011”). Acest acord are ca
obiectiv, printre altele, solutionarea unei probleme juridice
existente intre pdrti, legate de un schimb de bunuri imobile,
care a ficut obiectul unor acorduri incheiate intre acestea in
1996 si in 1998.

La 29 noiembrie 1996, Real Madrid a incheiat un acord cu
Consiliul orasului Madrid. Real Madrid a convenit si transfere
o parceld de teren situatd in zona Ciudad Deportiva si, in
schimb, Consiliul orasului Madrid s-a angajat si furnizeze
clubului un numir de parcele de teren care urmau si fie
stabilite la o datd ulterioara.

La 29 mai 1998, Real Madrid si Consiliul orasului Madrid au
incheiat un nou acord (denumit in continuare ,acordul din
1998”), cu scopul de a pune in aplicare acordul din 1996.
Consiliul orasului Madrid s-a angajat si furnizeze clubului de
fotbal Real Madrid mai multe parcele de teren, printre care si
parcela B-32, denumitd ,Las Tablas”. Valoarea parcelei ,Las
Tablas” a fost estimatd in anul 1998 la suma de 595 194 EUR.
Evaluarea a fost efectuatd chiar de administratia orasului Madrid.

Cu toate acestea, parcela de teren ,Las Tablas” nu a fost trans-
feratdi imediat deoarece, la moment incheierii acordului,
Consiliul orasului Madrid nu era incd proprietarul legal al
parcelei respective. Acordul prevedea, prin urmare, ca transferul
sd fie efectuat la sapte zile dupd inregistrarea Consiliului orasului
Madrid ca proprietar in registrul funciar spaniol (Registro de la
Propiedad del Proyecto de Compensacion). Aceastd inregistrare a fost
ficutd la 11 februarie 2003, insd transferul convenit cdtre Real
Madrid nu a avut loc.

In temeiul normelor urbanistice, parcela ,Las Tablas” a fost
afectatd, in anul 1997, utilizirii pentru activitdti sportive de
bazd. Partile la acordul din 1998 aveau cunostintd de aceastd
clasificare, dar au fost de pirere ci aceasta nu ar exclude un
transfer in proprietate privatd, in cazul in care utilizarea pentru
activititi sportive ar fi asiguratdi de Real Madrid. Cu toate
acestea, in anul 2003 Consiliul orasului Madrid isi schimbase
interpretarea legislatiei si considera cd parcela ,Las Tablas”
trebuia si fie clasificatd ca bun public si sd fie detinutd in
mod obligatoriu de o entitate publicd; prin urmare, aceasta nu
putea fi transferatd citre Real Madrid.

Acordul din 2011 abordeazd imposibilitatea de a transfera
proprietatea parcelei ,Las Tablas” citre club. Consiliul orasului
Madrid a presupus cd trebuie si ofere o compensatie clubului
Real Madrid pentru aceastd imposibilitate, sub forma unei sume
care reprezintd valoarea din anul 2011 a terenului care nu a fost
transferat. Valoarea din anul 2011 a proprietatii ,Las Tablas” a
fost stabiliti de administratia orasului Madrid la suma de
22 693 054,44 EUR. Pentru a oferi o compensatie clubului
Real Madrid, Consiliul orasului Madrid s-a angajat, printre
altele, sd transfere acestuia mai multe parcele din zonele
JMercedes Arteaga, Jacinto Verdaguer’, din cartierul Cara-
banchel. Evaluarea terenurilor a fost efectuatd de administratia
orasului Madrid.

Proprietdtile Mercedes Arteaga/Jacinto Verdaguer au fost trans-
ferate inapoi Consiliului orasului Madrid, trei luni mai tarziu. in
schimbul acestora, al unei alte parcele, precum si al unei sume
de 6,6 milioane EUR, clubul Real Madrid a primit un spatiu
situat in fata stadionului siu, Bernabeu, pe care urmeazd si
construiasci un centru comercial si un hotel. Comisia nu are
informatii cu privire la modul in care s-a desfdsurat evaluarea
zonei respective.
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2. EVALUAREA AJUTORULUI

2.1. Existenta unui ajutor in sensul articolului 107 alineatul
(1) din TFUE

Situatia specificd descrisd reprezintd, dupd toate probabilitdtile,
un ajutor de stat in sensul articolului 107 alineatul (1) din
TFUE. Real Madrid FC, in calitate de club sportiv profesionist
care desfisoard o activitate economicd, pare a beneficia de un
avantaj economic de pe urma faptului cd o parceld de teren,
care la momentul achizitiei a fost evaluatd la 595 194 EUR si a
cdrei valoare din registrele contabile este de 488 000 EUR, apare
13 ani mai tarziu in cadrul unei operatiuni de compensare a
datoriilor reciproce cu o valoare mai mare de 22 de milioane
EUR.

Potrivit autoritdtilor spaniole, din cauza imposibilitdtii juridice
de a-si indeplini obligatiile din acordul din 1998 in ceea ce
priveste transferarea parcelei de teren ,Las Tablas” citre Real
Madrid, administratia orasului Madrid a fost obligatd si
despagubeascd clubul pentru aceastd nerespectare a obligatiilor
cu o sumi corespunzitoare valorii actuale a parcelei de teren in
cauzd. In acest context, Comisia nu este convinsd cd transferul
terenului citre Real Madrid a fost intr-adevdr imposibil, avind in
vedere, de asemenea, posibilitatea de a revizui clasificarea
stabilitdi in planul urbanistic. De asemenea, rdmane in
continuare de aflat dacd la momentul incheierii acordului din
1998 aceastd imposibilitate exista deja sau nu. Acest lucru ar
conduce la consecinte juridice diferite in temeiul legislatiei
nationale.

In orice caz, cresterea remarcabild a presupusei valori a terenului
ridicd indoieli serioase. Piata imobiliard spaniold a crescut
considerabil dupd 1998, dar preturile proprietitilor imobiliare
au inceput sd scadd vertiginos deja din 2008. Clasificarea zonei
nu se modificase intre timp.

In plus, in cazul unui transfer de proprietiti imobiliare intre o
autoritate publicd si o parte privatd, ar trebui sd se garanteze ci
valoarea subiacenti a terenului este valoarea de piatd. In absenta
unei proceduri de licitatie, o estimare a wvalorii terenului,
efectuatd de un expert independent, ar putea servi acestui
scop. Cu toate acestea, nici acordul din 1998 si nici acordul
din 2011 nu au fost insotite de o evaluare independenta.

Prin urmare, este posibil ca valoarea presupusd a proprietdtii sd
fi fost fie mult prea redusd in 1998, fie mult prea ridicatd in
2011. In ambele cazuri, Real Madrid ar fi beneficiat de un
avantaj economic indus de aceastd tranzactie, care nu ar fi
justificat in conditiile pietei. Comisia ia in considerare, in cele
din urmi, posibilitatea ca evaluarea parcelelor de teren trans-
ferate cdtre Real Madrid prin acordul din 2011 si a spatiului din
fata stadionului si fi condus la un avantaj economic pentru
club.

Ca urmare, Real Madrid ar fi beneficiat de un avantaj provenit
din resurse de stat. Acest avantaj acordat unui club care joacd in
prima divizie nationald poate, de asemenea, avea un efect asupra
concurentei si asupra schimburilor comerciale dintre statele
membre. Acest sprijin oferit clubului sportiv profesionist Real
Madrid CF ar constitui ajutor de stat in sensul articolului 107
alineatul (1) din TFUE.

2.2. Compatibilitatea ajutorului

Comisia nu a adoptat orientdri cu privire la aplicarea normelor
privind ajutoarele de stat, continute in tratat, in cazul activi-
tatilor sportive profesioniste. De asemenea, Spania nu invocd
nicio misiune de serviciu public a cluburilor sportive profesio-
niste, care ar putea fi evaluatd in temeiul articolului 106
alineatul (2) din TFUE. Prin urmare, o evaluare trebuie sd se
bazeze direct pe articolul 107 alineatul (3) litera (c) din TFUE.
Conform acestei prevederi, ajutorul poate fi considerat
compatibil cu piata internd dacd acesta faciliteazd, in interesul
comun, dezvoltarea anumitor activititi economice.

Cu toate acestea, Comisia nu este in masurd si identifice un
obiectiv de interes comun care ar putea justifica acordarea spri-
jinului selectiv in favoarea unui actor foarte puternic dintr-un
sector economic foarte competitiv. In consecintd, Comisia nu
poate exclude faptul ¢ acordul din iulie 2011, incheiat intre
Consiliul orasului Madrid si Real Madrid, contine un ajutor de
stat care nu este compatibil cu articolul 107 alineatul (3) litera
(¢) din TFUE.

3. DECLARATIE PRIVIND INDOIELILE EXPRIMATE DE
COMISIE

Comisia are indoieli cu privire la imposibilitatea in care se gisea
Consiliul orasului Madrid de a transfera proprietatea parcelei
,Las Tablas” citre clubul Real Madrid. Acest lucru vizeazd
presupusa imposibilitate juridicd bazatd pe clasificarea atribuitd
parcelei respective in planul urbanistic; dacd imposibilitatea
exista incd din anul 1998, este indoielnic faptul cd aceasta
este imputabild Consiliului orasului Madrid. Aceasta priveste,
in egali mdisurd, imposibilitatea, pentru Consiliu, de a
modifica clasificarea respectiva.

Comisia se indoieste de faptul cd a fost stabiliti o valoare de
piatd pentru parcela ,Las Tablas”. Nici in 1998, nici in 2011 nu
a avut loc o evaluare independentd. Comisia are, de asemenea,
indoieli in ceea ce priveste conformitatea cu conditiile de piatd a
valorii proprietitilor care au fost transferate citre Real Madrid
prin acordul din 2011 si cu ocazia schimbului ulterior de
terenuri situate in jurul stadionului Bernabeu.

in conformitate cu articolul 14 din Regulamentul (CE) nr.
659/1999 al Consiliului, orice tip de ajutor ilegal poate fi
recuperat de la beneficiar.
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TEXTUL SCRISORII

,Por la presente, la Comision tiene el honor de comunicar a
Espafia que, tras haber examinado la informacion facilitada por
sus autoridades sobre la ayuda arriba indicada, ha decidido
incoar el procedimiento previsto en el articulo 108, apartado
2, del Tratado de Funcionamiento de la Unién Europea.

1. PROCEDIMIENTO

(1) En octubre y noviembre de 2011, articulos aparecidos en
la prensa e informacion detallada enviada por ciudadanos
llamaron la atencién de la Comisién sobre una presunta
ayuda estatal en favor del Real Madrid Club de Futbol (Real
Madrid), consistente en una ventajosa transmision inmobi-
liaria. El 20 décembre 2011, se pididé a Espafia que for-
mulara observaciones sobre la denuncia. Espafia envié in-
formacion el 23 décembre 2011 y el 20 février 2012. Tras
otra solicitud de informacién de 2 avril 2012, Espafia
envi6 informacién adicional el 18 juin 2012.

2. DESCRIPCION DE LA MEDIDA

(2) Segun la informacion de que dispone la Comisién, al pa-
recer el Ayuntamiento de Madrid concedié ayuda estatal al
Real Madrid mediante un Convenio firmado por las partes
el 29 juillet 2011 (Convenio de 2011) (*). El Convenio
pretende resolver una cuestion juridica pendiente entre
las partes relativa a un Convenio de 1991 y una permuta
de bienes inmobiliarios, objeto de convenios entre ellas en
1996 y 1998.

(3) El Real Madrid Club de Futbol es uno de los principales
clubes espafioles de fiitbol y baloncesto profesional. Es el
primer club de fatbol del mundo por ingresos, con un
volumen de negocios anual de 513 millones EUR (?). Es
uno de los pocos clubes que nunca ha descendido de la
méxima categoria del fatbol espafiol y que participa habi-
tualmente en la Liga Europea de Campeones (Champions

League).

(4) Con fecha de 20 décembre 1991, se firmé un Convenio
entre el Ayuntamiento de Madrid, la Gerencia Municipal de
Urbanismo del Ayuntamiento (en adelante, «GMU») y el
Real Madrid, para la remodelacién del Estadio Santiago
Bernabéu. En dicho Convenio, el Real Madrid se compro-
meti6, entre otras cosas, a construir un aparcamiento sub-
terrdneo. El Real Madrid incumpli6 esta obligacion.

(5) El 29 novembre 1996, el Real Madrid suscribi6 otro Con-
venio con la Gerencia Municipal de Urbanismo («<GMU>») y
con el Ayuntamiento de Madrid. El Real Madrid acepté la
permuta de una parcela de 30 000 m? en la Ciudad De-
portiva y, a cambio, el Ayuntamiento de Madrid se com-
prometié a entregar al Real Madrid diversos terrenos y
derechos de concesion de suelo publico que se determina-
rfan en un momento posterior.

(6) El 29 mai 1998, el Real Madrid y el Ayuntamiento de
Madrid suscribieron otro Convenio (%) (Convenio de 1998)
con el fin de ejecutar la permuta prevista en el Convenio

(") «Convenio de regularizacion de los compromisos derivados de los convenios
suscritos entre el Ayuntamiento de Madrid y el Real Madrid Club de Fitbol
de fechas 29 mai 1998 y 20 décembre 1991>.

(®) Deloitte Football Money League 2013. Deloitte UK, 30 janvier 2013.

(}) «Convenio de Ejecucién de la Permutan.

—_
~
~

de 1996. El Real Madrid cedié efectivamente las parcelas
ubicadas en la Ciudad Deportiva, como se habia acordado
en el Convenio de 1996, y, como contraprestacién, el
Ayuntamiento de Madrid se comprometia a entregar al
Real Madrid CF terrenos por el equivalente a sus obliga-
ciones con el club: las parcelas n°® 33 y 34, ubicadas en la
zona Julidn Camarillo Sur, y B-32, denominada «Las Ta-
blas», de una superficie de 70 815 m>.

A efectos de esta permuta, en 1998 el valor de «Las Ta-
blas» se estimé en 595 194 EUR. La valoracién la efectud
la administracién municipal, sobre la base del Real Decreto
1020/1993, que proporciona una técnica para determinar
el valor de las propiedades urbanas. En la contabilidad
anual del Real Madrid, la propiedad se contabilizé con
un valor de 488 000 EUR. Segtin las autoridades espafio-
las, en 1998 la valoracién de «Las Tablas» tuvo en cuenta
el nivel de desarrollo de la zona, en particular, el hecho de
que solo se habfa concluido la ordenacién urbana pero no
la urbanizacién de la zona y tampoco se habia comenzado
a edificar.

Posteriormente, el Ayuntamiento de Madrid entregd las
parcelas n° 33 y 34 de Julidn Camarillo. La parcela B-32
de «Las Tablas» no se entregd todavia porque, en el mo-
mento del Convenio, el Ayuntamiento de Madrid atin no
tenia la titularidad legal. Al parecer, la parcela estaba pen-
diente de un procedimiento de expropiacién. Sin embargo,
el Convenio estipulaba que la transmisién debia efectuarse
dentro de los siete dias siguientes a la inscripcion en el
Registro de la Propiedad del Proyecto de Compensacion. El
28 juillet 2000, el Ayuntamiento de Madrid adquirié la
titularidad legal de «Las Tablas». Posteriormente, el 11 fév-
rier 2003, «Las Tablas» quedd inscrita en el Registro de la
Propiedad a nombre del Ayuntamiento de Madrid. En prin-
cipio, desde ese momento, el Ayuntamiento de Madrid
estaba en condiciones de ceder efectivamente los derechos
de propiedad de esta parcela al Real Madrid, pero no lo
hizo.

Segtin las Normas Urbanisticas, «Las Tablas» estd afectada
para uso deportivo y calificada como «equipamiento de-
portivo basico». Esta restriccién deriva de la calificacion del
Plan Parcial del territorio «UZI 0.08 Las Tablas» de 28 jui-
llet 1995 y posteriormente del Plan General de Ordena-
cién Urbana de Madrid, que fue aprobado el 17 avril 1997
por el Ayuntamiento y la Comunidad de Madrid. Aunque
el Ayuntamiento modificé el Plan en 2001, la calificacion
de esta parcela sigui6 siendo la misma. La Ley 9/2001, de
17 juillet 2001, del Suelo de la Comunidad de Madrid,
adoptada por dicha Comunidad, establece en su articulo 64
que, desde el momento en que se aprobé el Plan General,
todos los terrenos, las instalaciones, las construcciones y
las edificaciones se vinculardn al destino que resulte de su
clasificacion y calificacion y al régimen urbanistico que
consecuentemente les sea de aplicacion.

Las partes del Convenio de 1998 conocian la calificacién
de «Las Tablas». Segtin las autoridades espafiolas, las partes
consideraban que la calificacion para uso deportivo de «Las
Tablas» no excluirfa su cesién a manos privadas. En 1998,
el Real Madrid tenia la intencién de construir infraestruc-
turas deportivas en estas instalaciones. El Ayuntamiento de
Madrid supuso que podria enajenarlas si el Real Madrid
garantizaba y respetaba la calificacién para uso deportivo
de la parcela.
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Sin embargo, en 2003, cuando el Ayuntamiento de Madrid
ya se habia registrado como propietario y, por tanto, es-
taba obligado a entregar la parcela, habfa cambiado su
interpretacién de la ley y consideraba que «Las Tablas»
debia tener calificacion de bien ptblico y ser propiedad
forzosamente de una entidad publica y, por lo tanto, no se
podia ceder al Real Madrid.

Segtin las autoridades espailolas, la Ley 9/2001, de 17 jui-
llet 2001, del Suelo de la Comunidad de Madrid, que
establecia que a todos los terrenos deberd dédrseles un
uso en funcién de su calificacion, exige también la obliga-
toriedad de la propiedad publica para un terreno calificado
como deportivo de caracter bdsico. La cesién a una entidad
privada quedarfa descartada porque la naturaleza publica
de la parcela (bien de naturaleza demanial) impediria su ena-
jenacion. Esto llev6 al Ayuntamiento de Madrid a consi-
derar que, al introducir la naturaleza demanial de la par-
cela, la Ley de 2001 origin6 una imposibilidad juridica de
cederla en 2003, lo que no podia haberse previsto cuando
se suscribi6 el Convenio en 1998.

No obstante, los elementos de la Ley a los que remiten las
autoridades espafiolas no dicen nada sobre la cuestion de
la posible propiedad publica o privada de los terrenos
calificados. Por tanto la propia Ley aparentemente no mo-
tiva un cambio de la situaciéon juridica en cuanto a la
posibilidad de ceder la parcela en cuestion. Segin la infor-
maci6n facilitada por Espafia, parece mds probable que la
jurisprudencia motivara un cambio en la interpretacién de
la situacién juridica. En 2004, un tribunal administrativo
aclar6 que la calificacién establecida en los planes urbanis-
ticos, como el Plan General de Ordenacién Urbana de
Madrid de 1997, impiden que una entidad privada sea la
propietaria legal de un terreno con la calificacion de «Las
Tablas» (). Al parecer, esta jurisprudencia no cambia una
situacion juridica sino que aclara la ya existente.

En cualquier caso, cuando el Real Madrid y el Ayunta-
miento de Madrid suscribieron el Convenio de 1998, su-
ponian que el terreno en cuestion podia cederse. Luego
resultd que esta interpretacion de la ley era cuando menos
controvertida y terminé por ser declarada errénea por la
jurisprudencia. Como consecuencia, «Las Tablas» no se en-
tregd al Real Madrid. Ni el club ni nadie mds hizo nunca
uso del terreno.

El Convenio de 2011, en primer lugar, determiné que,
como compensacion por el incumplimiento de su obliga-
cién contractual de 1991, el Real Madrid adeudaria al
Ayuntamiento  de  Madrid  una  cantidad  de
2812 735,03 EUR. En segundo lugar, aborda la cuestion
de la imposibilidad de ceder la parcela «Las Tablas» al club.
El Ayuntamiento de Madrid asume que tiene que resarcir al
Real Madrid por esta imposibilidad con una cantidad que
represente el valor actual (2011) del terreno no cedido. Por
tanto, las partes acordaron en el Convenio sustituir la
cesién de la parcela B-32 «Las Tablas» por la de otras
parcelas. Estas consisten en una manzana delimitada por
la calle Rafael Salgado, el Paseo de la Castellana y Concha
Espina de 3 600 m?, varios terrenos en la zona «Mercedes
Arteaga», «Jacinto Verdaguer», en el barrio de Carabanchel,

(") Sentencia de la Sala de lo Contencioso-Administrativo del Tribunal
Superior de Justicia de Madrid (Seccién 2a) de 6 octobre 2004.
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de 7 966 m? en total, y 3035 m? en la Ciudad Aeropor-
tuaria Parque de Valdebebas. La superficie conjunta se va-
lor6 en 19 972 348,96 EUR. La valoracién la hizo el
Ayuntamiento de Madrid, aparentemente sin una tasacién
de un perito independiente.

El valor del terreno de «Las Tablas» en 2011 lo tasé la
administracién de Madrid en 22 693 054,44 EUR, segiin
los mismos criterios generales para determinar el valor del
patrimonio municipal del suelo que ya se aplicaban en
1998, teniendo en cuenta la idéntica calificacion del te-
rreno y la situacion actual de esta parcela (?).

Sobre la base de los valores de los terrenos asi determina-
dos, el Convenio de 2011 pretendia liquidar las deudas
mutuas. Las partes afiadieron a la supuesta deuda para
con el Real Madrid de 22 693 054,44 EUR una cantidad
de 92 037,59 EUR en concepto de impuesto de bienes
inmuebles que el Real Madrid llevaba pagando desde
2002 por «Las Tablas». Ademds, dedujeron los
2 812 735,03 EUR de deudas pendientes del Real Madrid
descritas en el considerando 15. Esto daba un saldo a favor
del Real Madrid de 19 972 357,00 EUR, que se liquidaba
con el valor de las propiedades que compensaban por «Las
Tablas» de 19 972 348,96 EUR. El resultado era saldo neto
restante en favor del Real Madrid de 8,04 EUR.

Las propiedades Mercedes Arteaga/Jacinto Verdaguer, que
formaban parte de los activos inmobiliarios entregados al
Real Madrid CF por el Convenio de julio de 2011, fueron
objeto tres meses después de otra transaccion inmobiliaria
entre el Real Madrid y el Ayuntamiento. Esta transaccion
implica su devolucién, un pago de 6,6 millones EUR y la
cesién de un centro comercial al Ayuntamiento de Madrid.
Como contraprestacion, el Real Madrid recibird una super-
ficie de 5216 m? frente a su estadio en la que el club
construird un centro comercial mayor y un hotel, lo que
casi duplicaria su capacidad de edificar total en la zona. La
Comisién carece de datos sobre como se hizo la valora-
cién de los terrenos frente al Estadio Bernabéu. Tampoco
ha recibido explicaciones sobre las razones de por qué
unos terrenos que se habian entregado al Real Madrid se
devuelven pocos meses después. La Comisién toma nota
de que, segtin la prensa, el Ayuntamiento de Madrid mo-
dificé el Plan General de Ordenacion Urbana para permitir
el uso comercial de la zona frente al Estadio por el Real
Madrid.

3. EVALUACION DE LA AYUDA

3.1. Existencia de ayuda a efectos del articulo 107,
apartado 1, del TFUE

La situacién especifica descrita constituye ayuda estatal a
tenor del articulo 107, apartado 1, del TFUE, si apoya,
mediante fondos estatales, una determinada actividad eco-
ndémica, que obtiene asi una ventaja selectiva que podria
afectar a la competencia y el comercio entre Estados
miembros. El concepto de ayuda estatal abarca tanto el
gasto financiero como los ingresos no percibidos por
una autoridad publica en favor de las empresas.

(3) El Ministerio de Economia y Hacienda considera que el valor de

mercado de Las Tablas es incluso de 25 776 296 EUR.
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3.1.1. Los clubes deportivos pueden estar sujetos a las normas
de competencia

En primer lugar, las actividades que reciben ayuda tienen
que ser de naturaleza mercantil. Los clubes deportivos
profesionales pueden considerarse sociedades mercantiles.
Habida cuenta de los objetivos de la Unién Europea, el
deporte estd sujeto a la legislacion de competencia de ésta
en la medida en que constituye una actividad econdémi-
ca (1), y este es, sin duda, el caso del futbol o el baloncesto
profesional, que en particular participan y realizan activi-
dades de comercializacién a nivel internacional, como es el
caso del Real Madrid FC.

3.1.2. Existencia de una ventaja

Para determinar si el Real Madrid ha obtenido una ventaja
que no habria podido obtener en condiciones de mercado,
es necesario examinar si las diversas permutas de bienes
inmuebles descritas han aportado una ventaja econdémica
al club. Prima facie, el Real Madrid parece disfrutar de una
ventaja econémica por el hecho de que, una parcela, que
en el momento de su adquisicion se valoré en
595 194 EUR y se consigné en la contabilidad con un
valor de 488 000 EUR, trece afios mds tarde, en una ope-
racion para liquidar deudas mutuas, aparece con un valor
de mas de 22 millones EUR.

Segtin las autoridades espafiolas, debido a la imposibilidad
juridica de cumplir su obligacién con arreglo al Convenio
de 1998 de entregar la parcela de «Las Tablas» al Real
Madrid, el Ayuntamiento tuvo que compensar al club
por este incumplimiento con el valor real de la parcela
en cuestion. No estd claro si las condiciones en las que
el Real Madrid adquirié los terrenos frente al Estadio Ber-
nabéu reflejan las condiciones de mercado.

Esto plantea varias preguntas: i) ;Verdaderamente no era
posible entregar el terreno al Real Madrid? ¢Existia esa
imposibilidad cuando se suscribié el Convenio de 1998
o se produjo posteriormente? ii) De existir esa imposibili-
dad simpone la Ley espafiola una obligacién de compen-
sacion (esto incluye la cuestion de si la imposibilidad es
imputable a una de las partes)? ;Qué momento es rele-
vante para determinar el valor del bien? iii) En cualquier
caso, ¢se ha calculado correctamente el valor de «Las Ta-
blas» y de las otras parcelas en cuestion?

3.1.2.1. Imposibilidad de ceder los terrenos

Al parecer, en 1998 las partes supusieron que los terrenos
calificados como deportivos de cardcter bédsico podrian
cederse. Pero, como mdaximo a raiz de la sentencia de
2004, citada en el considerando 13, las autoridades espa-
flolas supusieron que, por razones juridicas, «Las Tablas»
no pueden cederse a una persona o entidad privada. Esta
imposibilidad juridica derivarfa de la calificacién del te-
rreno por la ordenacién urbana como afectado a uso de-
portivo de cardcter bésico. Esta calificacién la hicieron los
organismos responsables de la Comunidad de Madrid, el
Ayuntamiento y el Consejo de Gobierno.

() Asunto C-415/93 Bosman, apartado 73, asunto C-519/04 P Meca-
Medina y Majcen/Comision, apartado 22 y C-325/08 Olympique Lyon-
nais, apartado 23.

(25) Cabria preguntarse si verdaderamente existe esa imposibi-
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lidad, considerando que estos organismos probablemente
tienen la capacidad de revisar la calificacién de los planes
de urbanismo. Segtin la prensa, esta capacidad se demostr6
al modificar en noviembre de 2011 el Plan General de
Ordenacién Urbana de Madrid para permitir la recalifica-
cién de la zona entre el Bernabéu y el Paseo de la Caste-
llana. Las autoridades espafiolas no explican por qué no
contemplaron modificar la calificacion de «Las Tablas»,
dado que podria haber eximido al Ayuntamiento de obli-
gaciones por valor de 22 millones EUR y que el terreno
segufa vacio.

Suponiendo que la cesién fuera imposible, bien podria ser
que ya existiera esa imposibilidad cuando se suscribi6 el
Convenio de 1998. La calificacion del terreno era ya defi-
nitiva en 1997. Las autoridades espaiiolas alegan que, en
1998, supusieron que la cesién de los terrenos calificados
a manos privadas serfa posible - siempre y cuando se
destinaran a actividades deportivas. No se aclaré que no
serfa posible hasta una sentencia judicial posterior. La in-
formacion facilitada por Espafia no aclara si la imposibili-
dad es el resultado de un cambio real de la ley después de
1998 o si, como parece mds probable, el tribunal se limitd
a interpretar las normas juridicas que ya eran de aplicacion
en 1998. En ese caso, las partes solo erraron en la inter-
pretacion de la ley, lo que significa que ya en 1998 una
parcela calificada para uso deportivo de cardcter basico no
podia pasar de propiedad publica a privada, sin que esto
fuera imputable a alguna de las partes. Lo que sugerirfa
que el cumplimiento del Convenio de 1998 por lo que se
refiere a «Las Tablas» era ya imposible cuando se suscribi6
el Convenio.

3.1.2.2. Posibles consecuencias de la impo-
sibilidad de ceder «Las Tablas»

Esta imposibilidad original, por un error desconocido para
las partes, evidentemente no es imputable a ninguna de las
partes. La informacion facilitada por las autoridades espa-
fiolas sugiere que, en tal caso, las disposiciones de nulidad
del contrato en el Cédigo Civil (articulos 1300 a 1314) no
establecen una compensacién por dafios y perjuicios sino
mds bien una situacion en la que no surgieran las obliga-
ciones mutuas, incluida la restitucién de lo ya entregado
como contraprestacién del contrato. Por lo que se refiere a
la parte separable del Convenio de 1998 relativa a «Las
Tablas», el Ayuntamiento de Madrid todavia no ha cum-
plido nada que pueda ser devuelto (3). Por tanto, seguiria
existiendo la deuda original para con el Real Madrid a
cambio de la cual habria que haber entregado la parcela.
A esta deuda original légicamente habria que asignar un
valor que reflejara el valor que se atribuia a esta parcela en
1998. Es sorprendente que las autoridades espafiolas no
utilizaran este argumento para intentar evitar una deuda de
mds de 22 millones EUR.

Suponiendo que la imposibilidad de ceder el terreno no se
produjera hasta después de 1998, podria alegarse que serfa
imputable al Ayuntamiento de Madrid, que es el responsa-
ble de sus normas urbanisticas. Segiin las autoridades es-
pailolas, esto podria dar derecho a la parte del contrato a
la que debia entregarse el terreno a compensacién y dafios

(%) Restitucion de las prestaciones mismas es imposible porque el Ayun-

tamiento ha vendido los terrenos obtenidos de Real Madrid.
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y perjuicios. La compensacién consistirfa en el valor «ac-
tual» del terreno. El Convenio de 2011 establecié el valor
de «Las Tablas» en 2011. Sin embargo, no queda claro si la
deuda con arreglo al Derecho Civil espafiol debia basarse
en el valor en el momento en que debia hacerse la trans-
misién- dentro de los siete dias siguientes a la inscripcién
en el Registro de la Propiedad en 2003 — o en el momento
en que el acreedor decide a su discrecion reclamar dafios y
perjuicios. También parecerfa razonable que el momento
decisivo sea cuando se origina la obligaciéon. Segun las
condiciones del Convenio de 1998 esto ocurrié en
2003 (V).

3.1.2.3. Valor de «Las Tablas» y otras propiedades

Sea cual fuere el momento decisivo para determinar el
valor de «Las Tablas», el notable aumento del supuesto
valor del terreno suscita serias dudas. Es cierto que el
mercado inmobiliario espafiol subi6é considerablemente
después de 1998. Pero los bienes inmuebles cayeron en
picado ya en 2008. La calificacion de la zona no ha cam-
biado entretanto. Aunque estaba situada en una zona poco
desarrollada en 1998, el plan urbanistico ya se habia apro-
bado y esto ya se habria reflejado en una valoracién.

Una transmision inmobiliaria entre una autoridad publica
y una parte privada, o cualquier contrato que se base en el
valor de terrenos implicados en el contrato, puede suponer
una ventaja financiera para la parte privada. Para descartar
este riesgo, hay que garantizar que el valor subyacente de
los terrenos sea el valor de mercado. En cuanto a la venta
de terrenos por parte de las autoridades publicas, asi figura
explicitamente en la Comunicacién de la Comision relativa
a los elementos de ayuda en las ventas de terrenos y cons-
trucciones por parte de los poderes ptiblicos (). Una venta
sin licitacién incondicional requerirfa una tasacién del va-
lor de los terrenos por un perito independiente.

Como se describe en los considerandos 6 y 7, el Convenio
de 1998 de transferencia de «Las Tablas» al Real Madrid no
iba acompafiado de una tasacién independiente. Tampoco
con motivo del Convenio de 2011 hubo una tasacién
independiente que pueda demostrar de manera convin-
cente que el valor subyacente al Convenio reflejara un
precio de mercado. Para demostrar que el precio de «Las
Tablas» en 2011 es realista, las autoridades espafiolas pre-
sentaron informes de evaluacién de una tasacién inmobi-
liaria, con el elevado precio de parcelas supuestamente
comparables, afectadas por ejemplo a uso mixto y (tam-
bién privado) servicios sanitarios y fines educativos. Sin
embargo, la comparabilidad no es tal porque en estas
zonas habia ya edificios o parecfa al menos que podian
transmitirse a manos privadas y, por tanto, eran comercia-
lizables.

Para la determinacién de ambos valores en 1998 y 2011,
el Ayuntamiento de Madrid utilizé el mismo sistema de
valoracion y considerd las mismas restricciones del plan de
urbanismo para el terreno. La restriccién al uso deportivo
de cardcter bdsico probablemente sea una razén para re-
ducir las expectativas en su explotacion comercial. De he-
cho, la circunstancia de que al menos en 2011 el terreno

(") Segun el articulo 1100 del Cédigo Civil, en las obligaciones reci-
procas, desde que uno de los obligados cumple su obligacién, em-
pieza la mora para el otro.

() DO C 209 de 10.7.1997, p. 3.

(33)

(35)

(36)

ya no se podia ceder implicarfa mds bien un valor muy
inferior del mismo. En cualquier caso, no permite la com-
paracién con parcelas con otra calificacién y que se pue-
den ceder. Un denunciante sugiere que en el caso de te-
rrenos sin estas restricciones en la zona de «Las Tablas» los
precios de los bienes inmuebles aumentaron aproximada-
mente un 250 % entre 1998 y 2011. Suponiendo que el
valor alegado de «Las Tablas» en 1998 era de
595 194 EUR, como explican las autoridades espafiolas,
el incremento de valor hasta 2011 serfa de aproximada-
mente un 3 700 %.

Esto parece indicar que el supuesto valor del terreno es
demasiado alto en 2011, a menos que se pueda acreditar
que el supuesto valor del terreno era demasiado bajo en
1998. En ambos casos, el Real Madrid habria obtenido una
ventaja econdmica de la transaccion que no estarfa justifi-
cada en condiciones de mercado. La ventaja real depende-
ria de la diferencia entre el valor supuesto por las partes y
el precio de mercado que todavia estd por determinar.

Podria alegarse que, suponiendo que la ventaja para el Real
Madrid se originara en 1998, porque el terreno fue infra-
valorado en aquel momento, la ayuda entraria en el plazo
de prescripcion de diez afios con arreglo al articulo 15,
apartado 1, del Reglamento del Consejo n® 659/1999 por
el que se establecen disposiciones de aplicacion del articu-
lo 108 del Tratado de Funcionamiento de la Unién Euro-
pea (Reglamento de procedimiento) (}). Sin embargo, se-
gun el articulo 15, apartado 2, de dicho Reglamento, el
plazo de prescripcion se contard a partir de la fecha en que
se haya concedido la ayuda ilegal al beneficiario, y esa
concesion no se completé hasta que las partes acordaron
en 2011 aplicar o complementar finalmente los elementos
del Convenio de 1998. En cualquier caso, el Real Madrid
no se benefici del valor del terreno hasta 2011.

La Comisién considera, por tiltimo, la posibilidad de que la
valoracion de las parcelas entregadas al Real Madrid con-
forme al Convenio de 2011 y en la zona frente a su
Estadio pudieran dar lugar a una ventaja econdmica para
el club.

3.1.3. La ayuda cumple también las restantes condiciones del
articulo 107, apartado 1, del TFUE

Por otra parte, la medida estatal es selectiva puesto que
beneficia a una empresa concreta. Como resultado, el Real
Madrid disfruté de una ventaja que deriva de fondos esta-
tales, puesto que el Estado deja de percibir posibles ingre-
sos. La ventaja para un club que juega en primera divisién
de su liga nacional puede ademds afectar a la competencia
y al comercio entre Estados miembros. Estos clubes com-
piten por estar en las competiciones europeas y participan
en los mercados de comercializacion y derechos televisi-
vos. Los derechos de radiodifusion, la comercializacion y
los patrocinios son fuentes de ingresos por las que los
clubes de las ligas de primera division compiten con otros
clubes dentro y fuera de su propio pais. Cuanto més di-
nero tienen los clubes para fichar jugadores estrella, mds
éxito pueden conseguir en las competiciones deportivas, lo
que promete mds ingresos de las actividades mencionadas.
Por otra parte, la estructura de propiedad de los clubes es
internacional.

() DO L 83 de 27.03.1999, p. 1.
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(37) Por tanto, el apoyo financiero estatal que otorga una ven-
taja al club deportivo profesional Real Madrid CF cons-
tituye ayuda estatal a tenor del articulo 107, apartado 1,
del TFUE.

3.2. Compatibilidad de la ayuda

(38) El articulo 165 del TFUE destaca las caracteristicas especi-
ficas del deporte que debe tener en cuenta la Comision al
abordar asuntos en este sector, ya que el deporte cumple
una funcién educativa, de salud publica, cultural y recrea-
tiva. Por otra parte, la importancia econémica del deporte
no deja de crecer.

(39) La Comision no ha adoptado directrices sobre la aplicacion
de las normas sobre ayudas estatales del Tratado a las
actividades deportivas mercantiles. Espafia tampoco alega
una mision de servicio publico de los clubes deportivos
profesionales que pudiera evaluarse con arreglo al articu-
lo 106, apartado 2, del TFUE. Por consiguiente, la evalua-
ciéon debe estar basada directamente en el articulo 107,
apartado 3, letra c), del TFUE. Segun dicha disposicion,
una ayuda puede considerarse compatible con el mercado
interior si facilita, con arreglo al interés comtn, el desa-
rrollo de determinadas actividades o de determinadas re-
giones econdmicas.

(40) No obstante, la Comisién en este momento duda de que
haya un objetivo de interés comiin que pudiera justificar
una ayuda selectiva a un participante muy poderoso en un
sector econdémico extremadamente competitivo. Espafia
tampoco aduce argumentos que respalden la compatibili-
dad de la ayuda con arreglo al articulo 107, apartado 3,
letra c), del TFUE.

4. DECLARACION DE LAS DUDAS DE LA COMISION

(41) En consecuencia, la Comisién no puede descartar que el
Convenio de julio de 2011 de regularizacion por no haber
entregado el Ayuntamiento de Madrid la parcela de las
«Las Tablas» al Real Madrid comprenda un elemento de
ayuda estatal que no es compatible con el articulo 107,
apartado 3, letra ), del TFUE. Esto se basa en las siguientes
dudas sobre las que la Comisién solicita a Espafia que
facilite informacion relevante y concisa.

(42) La Comision duda de si realmente era imposible que el
Ayuntamiento de Madrid entregara la parcela de «Las Ta-

blas» al Real Madrid. Esto se refiere a la presunta imposi-
bilidad juridica sobre la base de la calificacion del suelo de
dicha parcela; si la imposibilidad ya existia en 1998, es
dudoso que sea imputable al Ayuntamiento de Madrid.
Ademds se refiere a la imposibilidad de que el Ayunta-
miento modificara dicha calificacién, con el fin también
de evitar la presunta elevada deuda para con el Real Ma-

drid.

(43) La Comision duda de que se haya determinado un valor de
mercado de la parcela «Las Tablas». Ni en 1998 ni en 2011
se efectué una tasacién independiente. La Comisién tam-
bién tiene dudas en cuanto a que sea conforme a mercado
el valor de los terrenos que se entregaron al Real Madrid
por el Convenio de 2011 y con motivo de la posterior
permuta de terrenos en las inmediaciones del Estadio Ber-
nabéu.

Habida cuenta de las consideraciones expuestas, la Comision, en
el marco del procedimiento del articulo 108, apartado 2, del
Tratado de Funcionamiento de la Unién Europea, insta a Espafia
para que presente sus observaciones y facilite toda la informa-
cién pertinente para la evaluacion de la ayuda en un plazo de
un mes a partir de la fecha de recepcion de la presente carta. La
Comision insta a las autoridades espafiolas para que transmitan
inmediatamente una copia de la presente carta al beneficiario
potencial de la ayuda.

La Comision desea llamar la atencion de Espaiia sobre el articu-
lo 14 del Reglamento (CE) n°® 659/1999 del Consejo, que prevé
que toda ayuda concedida ilegalmente podrd recuperarse de su
beneficiario.

Por la presente, la Comisién comunica a Espafia que informard
a los interesados mediante la publicacién de la presente carta y
de un resumen significativo en el Diario Oficial de la Unidn
Europea. Asimismo, informard a los interesados en los Estados
miembros de la AELC signatarios del Acuerdo EEE mediante la
publicacién de una comunicacién en el suplemento EEE del
citado Diario Oficial y al Organo de Vigilancia de la AELC
mediante copia de la presente carta. Se invitard a todos los
interesados mencionados a presentar sus observaciones en un
plazo de un mes a partir de la fecha de publicacién de la
presente carta.”
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AJUTOR DE STAT - SPANIA

Ajutor de stat SA.29769 (2013/C) (ex 2013/NN) — Ajutor de stat acordat anumitor cluburi sportive
profesioniste spaniole

Invitatie de a prezenta observatii in temeiul articolului 108 alineatul (2) din Tratatul privind
functionarea Uniunii Europene

(Text cu relevantd pentru SEE)

(2014/C 69/09)

Prin scrisoarea din data de 18 decembrie 2013, reprodusd in versiunea lingvisticd autenticd in paginile care
urmeazd prezentului rezumat, Comisia a comunicat Spaniei decizia sa de a initia procedura previzuti la
articolul 108 alineatul (2) din Tratatul privind functionarea Uniunii Europene referitor la ajutorul/misura
mentionatd anterior.

Partile interesate isi pot prezenta observatiile in termen de o lund de la data publicirii prezentului rezumat si
a scrisorii care urmeazd acestuia, la urmitoarea adresi:

Commission Européenne

Direction générale de la concurrence
1049 Bruxelles/Brussel
BELGIQUE/BELGIE

Fax: +32 2 2961242
E-mail: stateaidgreffe@ec.europa.eu

Aceste observatii vor fi comunicate Spaniei. Pastrarea confidentialititii privind identitatea pdrtii interesate
care prezintd observatiile poate fi solicitatd in scris, precizindu-se motivele care stau la baza solicitarii.

1. DESCRIEREA AJUTORULUI

Legea spaniold intitulatd ,ley del deporte” din 1990 (') a obligat
toate cluburile sportive profesioniste spaniole si se transforme
in societdti sportive cu raspundere limitatd. Obiectivul era acela
de a stabili, prin intermediul noilor societdti sportive cu
raspundere limitatd, un model de responsabilitate economici
si juridicd pentru cluburile care desfisoard activitdti profesio-
niste. ,A saptea dispozitie suplimentard” din aceastd lege a
scutit de aceastd obligatie cluburile de fotbal care inregistraserd
un sold pozitiv in decursul celor 4-5 ani anteriori. Nu a fost
mentionat niciun club in mod special, dar numai patru cluburi,
Real Madrid CF, Athletic Club Bilbao, Club Atlético Osasuna
(Navarra) si FC Barcelona au beneficiat de aceastd scutire si nu
s-au transformat in societdti sportive cu rdspundere limitatd.
Nicio altd echipd viabili din punct de vedere comercial nu
poate reveni la statutul de club.

Tratamentul fiscal aplicat cluburilor sportive se indeparteazi de
regimul fiscal aplicabil societdtilor sportive cu rdspundere
limitatd. Cluburile sportive se calificd, in calitate de entitdti
non-profit, pentru primirea unei scutiri partiale de la plata
impozitului pe profit, in conformitate cu articolul 9 alineatul
(3) litera (a) din legea spaniold privind impozitul pe profit (,Ley
del Impuesto sobre Sociedades”). Articolul 28 alineatul (2) din legea
respectivd prevede ca entitdtile scutite sd pliteascd un procent
redus, de 25 %, din impozitul pe profit aferent veniturilor lor
comerciale, in locul procentului general actual de 30 %.

Desi prin lege cele patru cluburi sunt considerate a fi entitdti
non-profit, acestea desfisoard, in calitate de cluburi din prima

(") Ley 10/1990, de 15 de octubre, del Deporte, BOE de 17 de Octubre
de 1990.

divizie, activitdti profesionale cu scop lucrativ, in concurentd cu
alte mari cluburi europene de fotbal profesionist.

2. EVALUAREA AJUTORULUI

2.1. Existenta unui ajutor in sensul articolului 107 alineatul
(1) din TFUE

Comisia este de parere cd situatia particulard a cluburilor
descrisd mai sus constituie ajutor de stat in sensul articolului
107 alineatul (1) din TFUE. Activitdtile cluburilor sportive profe-
sioniste care beneficiazd de ajutor sunt de naturd comerciald si,
desi acestea privesc domeniul sportiv, intrd sub incidenta legi-
slatiei UE privind concurenta.

Aplicarea unei rate reduse de impozitare constituie un avantaj,
sub forma unei pierderi de venit pentru stat. Acest lucru favo-
rizeazd in mod selectiv anumite intreprinderi in raport cu alte
intreprinderi care se afld intr-o situatie juridicd si de fapt
similard. Impozitarea diferentiatd este echivalentd cu un
avantaj selectiv, dacd aceasta constituie o abatere de la
sistemul de impozitare general sau de referintd si dacd aceasta
nu poate fi justificatd de logica sistemului fiscal.

Sistemul de impozitare de referingd comun atat cluburilor, cat si
societdtilor cu rdspundere limitatd este valoarea profitului net
obtinut de intreprindere la sfirsitul anului fiscal. Comisia a
comparat impozitarea profiturilor cluburilor de fotbal profe-
sionist din prima divizie cu impozitarea aplicatd altor intre-
prinderi care sunt supuse ratei normale de impozit pe profit.
Aceasta a constatat cd, prin derogare de la ratele de impozitare
normale aplicabile persoanelor juridice, venitul impozabil al
cluburilor este impozitat la o ratd mai micd decat cea aplicatd
societdtilor cu rdspundere limitatd. Prin urmare, cluburile sunt
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tratate in mod diferit si se bucurd de o ratd redusi de impo-
zitare, la care alte intreprinderi supuse platii impozitului pe
profit, cum ar fi societdtile sportive cu raspundere limitatd, nu
au acces.

Cu toate acestea, cluburile §i societdtile cu rdspundere limitatd
desfisoard o activitate economici identicd si se afli intr-o
situatie de piatd comparabild. Rata de impozitare preferentiald
aplicatd celor patru entitdti sportive in cauzd nu pare a fi justi-
ficatd de natura si de structura generald a sistemului fiscal (}). in
consecintd, cluburile si societtile cu rdspundere limitatd sunt
tratate in mod diferit, fird vreo justificare aparentd.

Avantajul oferit cluburilor care joacd in prima divizie nationald
poate avea, in plus, un efect asupra concurentei si asupra schim-
burilor comerciale intre statele membre. Prin urmare, sprijinul
financiar acordat cluburilor sportive profesioniste Real Madrid
CF, Athletic Club Bilbao, Club Atlético Osasuna (Navarra) si FC
Barcelona constituie un ajutor de stat in sensul articolului 107
alineatul (1) din TFUE.

3.2. Compatibilitatea ajutorului

Comisia nu a adoptat orientdri cu privire la aplicarea normelor
privind ajutoarele de stat in cazul activitdtilor sportive comer-

() A se vedea punctul 25 din Comunicarea Comisiei privind aplicarea
normelor privind ajutorul de stat in cazul misurilor referitoare la
impozitarea directd a activititilor economice (JO C 384, 10.12.1998,

p. 3).

ciale. Prin urmare, o evaluare trebuie sd se bazeze direct pe
articolul 107 alineatul (3) litera (c) din TFUE. in conformitate
cu aceastd dispozitie, ajutorul poate fi considerat compatibil cu
piata internd dacd acesta faciliteazd, in interesul comun,
dezvoltarea anumitor activititi economice.

Comisia nu este in mdsurd sd identifice un obiectiv de interes
comun care ar putea justifica, in conformitate cu articolul 107
alineatul (3) litera (c) din TFUE, sprijinul operational selectiv
acordat anumitor actori foarte puternici din cadrul unui sector
economic foarte competitiv.

3.3. Declaratie privind indoielile exprimate de Comisie

In consecintd, Comisia constati ci Spania acordd un ajutor
operational celor patru cluburi sportive, Real Madrid CF,
Athletic Club Bilbao, Club Atlético Osasuna (Navarra) si FC
Barcelona, fapt care nu poate fi justificat in temeiul articolului
107 alineatul (3) litera (c) din TFUE. Prin urmare, Comisia are
indoieli in ceea ce priveste compatibilitatea acestei masuri de
ajutor cu piata internd.

In conformitate cu articolul 14 din Regulamentul (CE) nr.
659/1999 al Consiliului, orice tip de ajutor ilegal poate fi
recuperat de la beneficiar.
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TEXTUL SCRISORII

,Por la presente, la Comision tiene el honor de comunicar a
Espafia que, tras haber examinado la informacién facilitada por
sus autoridades sobre la ayuda arriba indicada, ha decidido
incoar el procedimiento previsto en el articulo 108, apartado
2, del Tratado de Funcionamiento de la Unidén Europea.

1

®)

1. PROCEDIMIENTO

En noviembre de 2009, la Comision recibié una denuncia
sobre un posible trato preferente en lo referente al im-
puesto de sociedades a cuatro clubes deportivos esparioles:
Real Madrid CF, Athletic Club Bilbao, Club Atlético Osa-
suna (Navarra) y FC Barcelona, con respecto a las socieda-
des anénimas deportivas. El 15 de febrero, 12 de abril y
28 de septiembre de 2010, se pidié a Espafia que presen-
tara sus observaciones sobre la denuncia. Dichas observa-
ciones se recibieron el 23 de marzo y el 15 de diciembre
de 2010.

El 3 de mayo de 2010 y el 14 de marzo de 2011, el
denunciante presentd sus comentarios sobre las observa-
ciones formuladas por Espafia.

El 1 de octubre de 2012, la Comisién envié una carta a
todos los Estados miembros con el fin obtener una visién
de conjunto de la financiacion del fiitbol profesional en la
UE y el posible impacto de las normas sobre ayudas esta-
tales del Tratado sobre dicha financiacién. La Comision se
remiti6 a las denuncias que habia recibido de ciudadanos
de varios Estados miembros sobre presuntas medidas de
ayuda en favor de los clubes de fatbol profesional. Algunas
de estas medidas estarfan relacionadas con un trato fiscal
especial a ciertos clubes de futbol profesional. En su carta,
la Comisién subrayaba que los clubes de fiitbol profesional
no debfan recibir un trato excepcional en comparacioén
con otras empresas en lo referente a tributacion y pagos
a la Seguridad Social. Las autoridades espafiolas respondie-
ron a esta carta el 5 de diciembre de 2012. En su respues-
ta, abordaban en particular la cuestion del trato fiscal a los
clubes deportivos y las sociedades anénimas deportivas.

2. DESCRIPCION DE LA AYUDA

La «Ley del Deporte» de 1990 (') obligd a todos los clubes
deportivos profesionales espafioles a reconvertirse en so-
ciedades anénimas deportivas. La justificacién de la medida
era que muchos clubes habian estado mal gestionados
porque ni socios ni administradores asumian responsabili-
dad patrimonial alguna por las pérdidas que pudieran ge-
nerarse. El objetivo era establecer con la nueva sociedad
an6énima deportiva un modelo de responsabilidad econd-
mica y juridica para los clubes que desempefian actividades
profesionales, para aumentar sus posibilidades de buena
gestion.

El posible trato fiscal presuntamente preferente a los cua-
tro clubes deportivos espafioles, Real Madrid, Athletic Club

(") Ley 10/1990, de 15 de octubre, del Deporte, BOE de 17 de octubre
de 1990.

Bilbao, Club Atlético Osasuna (Navarra) y FC Barcelona,
que podria constituir ayuda estatal, se basaba en la «dis-
posicién adicional séptima» de la Ley del Deporte de 1990.
Dicha disposicién exime de la reconversiéon obligatoria a
aquellos clubes de fatbol que habian tenido un saldo po-
sitivo en los 4-5 ejercicios anteriores. Segun la exposicién
de motivos de la Ley, la exenci6n estd basada en el hecho
de que estos clubes han demostrado «una buena gestién
con el régimen asociativo» y no necesitaban el cambio. En
la ley y su exposicion de motivos no se dan otras justifi-
caciones. Podran mantener su actual estructura juridica de
club, salvo acuerdo contrario de sus asambleas (2).

(6) La ley no cita explicitamente por su nombre a los cuatro
clubes que se beneficiaron de la exencion, pero resultan ser
los tinicos que encajan en la descripcion. Estos clubes no
se reconvirtieron en sociedad anénima deportiva aunque
podrian haberlo hecho. La Ley espafiola del Deporte no
incluye un plazo para una posible reevaluacién de este
trato especifico. Asi pues, solo los cuatro equipos que
cumplian las condiciones en un principio tendrdn la op-
cion de beneficiarse de la condicién fiscalmente favorable
de «lub deportivo», independientemente de cémo evolu-
cione el estado financiero de los demas equipos. Los equi-
pos comercialmente viables tampoco pueden pasar a la
categoria de clubes.

(7) El trato fiscal a los clubes deportivos difiere del régimen
fiscal aplicable a las sociedades anénimas deportivas. Los
clubes deportivos se consideran entidades sin dnimo de
lucro, por lo que estdn parcialmente exentos del impuesto
sobre sociedades con arreglo al articulo 9(3)a) de la Ley
espafiola del Impuesto sobre Sociedades. Como resultado
de esta exencién parcial, el articulo 28(2) de la Ley del
Impuesto sobre Sociedades dispone que los clubes exentos,
en su calidad de entidades sin fines lucrativos, tributardn
por sus ingresos comerciales a un tipo reducido del 25 %
en lugar de al tipo general del 30 % (que era del 35 %
hasta 2006 y del 32,5 % en 2007).

(8) Aunque por ley los cuatro clubes se consideran entidades
sin dnimo de lucro, en realidad la mayoria de las activida-
des profesionales que desempefian son lucrativas. El Real
Madrid CF, por ejemplo, obtuvo de sus actividades unos
ingresos de mds de 512 millones EUR en la temporada
2011/2012. De estos ingresos, el 38 % procedia de la
venta de derechos de radiodifusion, mientras que el 36 %
estaba constituido por ingresos comerciales procedentes de
patrocinios y comercializacién (venta de articulos relacio-
nados con el club, como camisetas o bufandas) y licencias.
El 26 % restante son los denominados ingresos obtenidos
el dia del partido (venta de entradas y otros ingresos ge-
nerados en el estadio, cuotas de socios). De igual manera,
los ingresos de 483 millones EUR del FC Barcelona en

(®) «Los clubes que, a la entrada en vigor de la presente Ley, participen

en competiciones oficiales de cardcter profesional en la modalidad
deportiva del fitbol, y que en las auditorfas realizadas por encargo
de la Liga de Fuatbol Profesional, desde la temporada 1985-1986
hubiesen obtenido en todas ellas un saldo patrimonial neto de ca-
rdcter positivo, podrdn mantener su actual estructura juridica, salvo
acuerdo contrario de sus Asambleas....».
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(10)

(11)

(12)

2011/2012 proceden de actividades deportivas profesiona-
les: los derechos de radiodifusion, los ingresos comerciales
y los ingresos obtenidos el dia del partido representan el
41 %, el 34 % y el 25 %, respectivamente. Ambos clubes
llevan varios afios liderando la relaciéon de clubes que mi-
litan en las primeras divisiones europeas en cuanto a in-
gresos, seguidos del Manchester United y el Bayern de
Munich (). De los demds clubes espafioles, los tinicos
que estdn a veces entre los 20 primeros son el Atlético
de Madrid en 2010 (124 millones EUR) o el Valencia en
2011 (116 millones EUR).

Estas actividades generadoras de ingresos son de naturaleza
econdémica y se realizan en dura competicién con los
demds grandes clubes europeos de futbol profesional. Las
fuentes de ingresos estdn intimamente vinculadas y depen-
den del éxito de los equipos en las competiciones depor-
tivas. A su vez, el éxito depende en gran medida de los
fondos de que disponen los clubes para fichar a los me-
jores jugadores y entrenadores.

Espafia comunicé que [...] (¥). No obstante, segiin sus
informes anuales, las ganancias antes de impuestos del
Real Madrid fueron de 25 millones EUR en la temporada
2008/2009 y de 31 millones EUR en la temporada
2009/2010. En la temporada 2010/2011, segtin la prensa,
el club tuvo unos beneficios netos de 30 millones EUR, y
en el dltimo ejercicio financiero unos beneficios netos de
36,9 millones EUR (3). El FC Barcelona habia anunciado
unas ganancias de 8 millones EUR en el ejercicio finan-
ciero 2008/2009 pero para 2009/2010 anuncié una pér-
didas de 79,6 millones EUR. Estas cifras sugieren unos
ingresos imponibles considerables para 2009 y 2010, al
menos en el caso del Real Madrid. [...].

Segtin las autoridades espariolas, el Athletic Club Bilbao y
el Club Atlético Osasuna [...].

3. EVALUACION DE LA AYUDA

3.1. Existencia de ayuda a efectos del articulo 107,
apartado 1, del TFUE

La situacién especifica de los clubes descrita constituye
ayuda estatal a tenor del articulo 107, apartado 1, del
TFUE, si apoya, mediante fondos estatales, una determi-
nada actividad econdémica, que obtiene asi una ventaja
selectiva que podria afectar a la competencia y el comercio
entre Estados miembros. El concepto de ayuda estatal
abarca tanto el gasto financiero como los ingresos no
percibidos por una autoridad ptiblica en favor de las em-
presas.

(") Todas las cifras proceden de «Deloitte Football Money League», 15%
Edici6n, 2012.

(*) Informacién amparada por el secreto profesional, de conformidad
con la Comunicacion de la Comision relativa al secreto profesional
en las decisiones sobre ayuda estatal, DO n°® C 297 de 09.12.2003,

p. 6.
(%) El mds reciente en el Financial Times de 7 de septiembre de 2013.

(13)

(14

=

(16)

Las actividades que reciben ayuda tienen que ser de natu-
raleza mercantil. Los clubes deportivos profesionales pue-
den considerarse sociedades mercantiles. Habida cuenta de
los objetivos de la Unién Europea, el deporte estd sujeto a
la legislaciéon de competencia de ésta en la medida en que
constituye una actividad econdmica (%), y este es, induda-
blemente, el caso del fitbol profesional.

El articulo 107, apartado 1, del TFUE, requiere que se
examine si una medida estatal cumple la condiciéon de
selectividad al favorecer a determinadas empresas en rela-
cién con otras que se encuentren en una situacién factica y
juridica comparable, habida cuenta del objetivo perseguido
por el régimen en cuestion. En cuanto a los ingresos posi-
blemente no percibidos en forma de medidas fiscales, el
Tribunal de Justicia ha desarrollado una serie de criterios
para la aplicacién del articulo 107, apartado 1, del TFUE, y
en particular en lo que se refiere a la cuestién de si con-
ceden una ventaja selectiva (*).

Una imposicion diferenciada serfa prima facie selectiva si
constituyera una desviacion del sistema fiscal general o
de referencia. Una vez identificado el sistema fiscal de
referencia, debe evaluarse si la medida favorece a determi-
nadas empresas en relacién con otras que se encuentren en
una situacién fictica y juridica comparable, habida cuenta
del objetivo perseguido por el referido régimen, es decir, si
constituye una excepcion al sistema fiscal de referencia. Si
constituye una excepcién al sistema de referencia y favo-
rece a determinadas empresas, puede concluirse que la
medida es prima facie selectiva. Aunque una medida asi
puede estar justificada por la 16gica del sistema, solo pue-
den tenerse en cuenta razones inherentes al propio sistema
fiscal y no razones ajenas. Si la diferenciacion no puede
justificarse por la logica del sistema fiscal, equivaldria a una
ventaja selectiva.

En consecuencia, en primer lugar debe determinarse un
sistema fiscal de referencia comiin a los clubes y las so-
ciedades andnimas. Efectivamente, se encuentran en una
situacién féctica y juridica comparable, habida cuenta del
objetivo perseguido por el referido régimen: obtener ingre-
sos sobre la base de los beneficios de la sociedad. Esto
permite determinar si hay una desviacion selectiva con
respecto al régimen fiscal «xnormal». La base imponible es
un elemento crucial para determinar el sistema fiscal. En el
presente asunto, es el importe de los beneficios netos
obtenidos por la empresa a finales del ejercicio fiscal.
Por tanto, el régimen de sociedades espafiol es el sistema
de referencia relevante a efectos de determinar si el régi-
men fiscal es selectivo. Por consiguiente, es conveniente
comparar la tributacion de los clubes de fatbol que juegan
en la primera divisién de la liga de fitbol profesional con
la tributacién de otras empresas sujetas al tipo normal del
impuesto sobre sociedades.

(}) Asunto C-415/93 Bosman, apartado 73, asunto C-519/04 P Meca-

Medina y Majcen/Comisién, apartado 22 y C-325/08 Olympique
Lyonnais, apartado 23.

(%) El més reciente en su sentencia de 8 de septiembre de 2011 en los
asuntos C-78 y C-80/08, Ventajas fiscales para las cooperativas ita-
lianas.
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(17) En segundo lugar, hay que determinar si existe una dife-

rencia de trato entre ambas formas de sociedades. Me-
diante excepcién de los tipos impositivos normales aplica-
bles a las personas juridicas, los ingresos imponibles de los
clubes tributan a un tipo inferior al de las sociedades
andénimas. Por consiguiente, los clubes reciben un trato
diferente, puesto que disfrutan de un tipo impositivo re-
ducido al que no tienen derecho otras empresas sujetas al
impuesto de sociedades, como las sociedades an6nimas
deportivas.

(18) Asi pues, es necesario determinar si las exenciones fiscales

pueden favorecer a determinadas empresas en relacién con
otras comparables, habida cuenta del objetivo perseguido
por el régimen del impuesto sobre sociedades, es decir,
obtener ingresos sobre la base de los beneficios de la
sociedad. Los clubes, aunque estén considerados entidades
sin dnimo de lucro, y las sociedades andénimas, que reali-
zan una actividad econdmica idéntica, estdn en una situa-
ciéon comparable: existe un mercado para la actividad en
cuestion, la actividad estd organizada segin los principios
de mercado y debe ser considerada econdmica (!). Los
cuatro clubes participan en actividades econémicas de la
misma manera que las sociedades anénimas que son sus
competidores. A efectos de la evaluacién de la ayuda es-
tatal, lo decisivo no es si una determinada actividad estd
organizada por unos como actividad ducrativa» y por
otros como actividad «sin dnimo de lucro». El factor de-
terminante es si el apoyo se refiere a una actividad que estd
sujeta a la competencia en el mercado. Cualquier entidad
que ejerza una actividad econémica debe considerarse em-
presa, con independencia del estatuto juridico de dicha
entidad, sea 0 no sea una organizacién con dnimo de
lucro, o de su modo de financiacion (?). En cualquier caso,
los clubes de fiitbol no tienen prohibido legalmente obte-
ner beneficios y, de hecho, los obtienen. En consecuencia,
los clubes y las sociedades andénimas reciben un trato
diferente sin justificacién aparente.

~

Este trato diferente puede estar justificado por la naturaleza
y la estructura general del sistema fiscal (}). No obstante,
corresponde al Estado miembro que ha introducido tal
diferenciacién entre empresas en materia de cargas impo-
sitivas demostrar que estd efectivamente justificada por la
naturaleza y la estructura del sistema de que se trate (*).

=

Espafia alega que tales diferencias fiscales pueden estar
justificadas por la naturaleza y la estructura general del
sistema fiscal, con arreglo al punto 25 de la Comunicacion
relativa a la aplicacion de las normas sobre ayudas estatales
a las medidas relacionadas con la fiscalidad directa de las
empresas. El tipo impositivo menor estarfa justificado, ya

(") Conclusiones del Abogado General en el asunto C-205/03, Federa-
cién Espafiola de Empresas de Tecnologia Sanitaria (FENIN)/Comi-
sion, apartados 13 y 31.

Asunto C-41/90, Hofner y Elser/Macrotron GmbH, Rec. 1991, p. I-
1979, apartado 21.

Véase el punto 25 de la Comunicacién de la Comision relativa a la
aplicacién de las normas sobre ayudas estatales a las medidas rela-
cionadas con la fiscalidad directa de las empresas (DO C 384 de
10.12.1998, p. 3).

Sentencia del Tribunal General de 4.9.2009 en el asunto T-211/05,
Repiiblica Italiana/Comisién, apartado 125.

(22

(24

que los clubes beneficiarios son entidades sin dnimo de
lucro que no generan ni pueden generar beneficios.

N

No obstante, este argumento se resiente por el hecho de
que los clubes si obtienen beneficios. Por otra parte, el
objetivo perseguido por el régimen general es la imposi-
cién de los beneficios de la empresa. Hasta el momento,
Espafia no ha podido demostrar que la diferencia en
cuanto a la imposicién de los beneficios pueda ser cohe-
rente con este objetivo del sistema de referencia.

—

Espafia alega, ademds, que la diferencia estd justificada ya
que los clubes, a diferencia de las sociedades anénimas en
relacién con sus accionistas, no tienen por objetivo dis-
tribuir beneficios a los miembros del club. No obstante, si
el sistema impositivo de los beneficios de la empresa per-
mitiera distinguir dicha imposicién en funcién de si estos
beneficios se distribuyen a los propietarios o se mantienen
en la entidad, abogaria por un tipo impositivo sobre los
beneficios menor porque los beneficios distribuidos estardn
sujetos a imposicién otra vez a nivel de los accionistas
beneficiarios (°). En otras palabras, si asi fuera, estaria jus-
tificado un tipo impositivo superior para los clubes. En
consecuencia, una diferenciacion como la del presente
asunto se basa en objetivos que no son los perseguidos
por el régimen general, y la medida en cuestion debe
considerarse selectiva.

(23) En cualquier caso, un elemento agravante en el asunto que

nos ocupa es que la Ley del Deporte de 1990 sefialaba un
nimero limitado de beneficiarios. La ley introdujo una
distincién permanente basada en los resultados econdémi-
cos de los clubes en 1990, sin dar opcién a que se pu-
dieran incorporar otros clubes que no fueran esos cuatro, y
sin ninguna revisién posible de esa situacién que admita
con el tiempo también a otros clubes que gozan de una
buena gestion. Los cuatro clubes pudieron beneficiarse de
esta distinciéon hace décadas, en un momento determinado.
Si Espafia considerara que la entidad juridica de club no
era adecuada para las competiciones profesionales, se ha-
bria cambiado el sistema para todos los clubes, o se habria
permitido revisar periédicamente la situacién. Si el éxito
econémico durante cuatro temporadas consecutivas justi-
ficaba conservar la forma juridica de club, serfa razonable
que las sociedades an6nimas deportivas pudieran volver a
ser clubes tras cuatro temporadas con éxito.

=

Por otra parte, en cuanto a los motivos de esta diferencia
de trato, las diferencias en los resultados econémicos no
pueden justificar distinto trato por lo que se refiere a la
forma obligatoria de organizacion o la falta de opciones al
respecto. Las pérdidas no son intrinsecas a una forma

(>} Esto es acorde con la 16gica expuesta en la tercera frase del punto 25

de la Comunicacién de la Comision relativa a la aplicacion de las
normas sobre ayudas estatales a las medidas relacionadas con la
fiscalidad directa de las empresas (véase la nota a pie de pdgina
6), a la que remite Espafia: «<Ademds, por la naturaleza del sistema
fiscal también se puede justificar el hecho de que en el caso de
ciertas cooperativas que distribuyen a sus miembros todos sus be-
neficios (el subrayado es nuestro) estos no estén gravados como
tales, si se exige el pago del impuesto a sus miembros».
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determinada de organizacion. Asi pues, los resultados pro-
fesionales no son un criterio objetivo que justifique dife-
rentes bases imponibles o que impongan determinadas
formas de sociedad por un periodo indefinido.

(25) Por consiguiente, negar la libre eleccién en cuanto a la

forma de sociedad a todos los demds clubes, que por la
razén que fuera no reunian las condiciones en un deter-
minado momento, y sin posibilidad alguna de revisar o
revertir la situacion, no forma parte de la logica de ningtin
sistema fiscal y equivale a una ventaja selectiva para deter-
minados clubes (1).

(26) Un vistazo rdpido a las formas de sociedad de los equipos

deportivos en otros Estados miembros muestra que en la
UE los clubes de fatbol no estdn estructurados en modo
alguno de manera uniforme o similar. Algunos ordena-
mientos juridicos no prevén estructuras especificas relevan-
tes para los clubes deportivos. Como consecuencia, los
clubes de fatbol que juegan en alguna de esas jurisdiccio-
nes pueden adoptar cualquier estructura existente con arre-
glo a su legislacién (Austria, Bélgica, Bulgaria, Chipre, Re-
publica Checa, Estonia, Alemania, Hungria, Irlanda, Litua-
nia, Letonia, Paises Bajos, Polonia, Eslovaquia, Eslovenia, y
Reino Unido). Otros paises establecen estructuras juridicas
especificas para el deporte y hacen obligatoria la adopcion
de las mismas, al menos para quienes quieran participar en
la primera division del campeonato de liga de fitbol (Di-
namarca, Finlandia, Francia, Grecia, Italia, Portugal, Ruma-
nia, y Suecia). Sin embargo, en general los clubes pueden
elegir entre diferentes formas especificas de sociedad de-
portiva (club o sociedad anénima), o si no (Finlandia,
Francia, Italia), constituirse en sociedad anénima es obliga-
torio para todos sin excepcion (2).

(27) En cuanto a Navarra y el Pais Vasco, Espafia sefiala la

autonomia de estas regiones en materia fiscal. Ahora bien,
la Ley del Deporte fue adoptada para toda Espafia. Lo que
se estd examinando no son las distintas competencias re-
gionales en materia de legislacion fiscal, o el cardcter se-
lectivo de un régimen fiscal regional, sino el cardcter se-
lectivo de disposiciones nacionales del Derecho de socie-
dades en lo referente a las entidades de fitbol profesional.

(28) Como resultado, las cuatro entidades deportivas en cues-

=

tion disfrutan de un tipo impositivo preferente que no estd
justificado por la naturaleza del sistema fiscal. Esta ventaja
deriva de fondos estatales, puesto que el Estado deja de
percibir posibles ingresos fiscales. La ventaja para un club
que juega en la primera division de su liga nacional puede

(") Este razonamiento es similar al del Tribunal General en su sentencia

de 4.9.2009 en el asunto T-211/05, Repiblica Italiana/Comision,
apartado 120, que considerd selectiva una ventaja fiscal que tnica-
mente se reconocia a las empresas admitidas a cotizacioén oficial en
un mercado regulado durante un breve periodo, mientras que cual-
quier otra empresa quedaba excluida de los beneficios de ese régi-
men ya que no podian cumplir los requisitos para cotizar durante el
periodo cubierto por el régimen de ayudas.

Fuente: Swiss Institute of Comparative Law, Comparative Study of
the legal structures of football clubs and supporter’s organisations in
45 European jurisdictions, Lausanne, 2008, encargado por la UEFA.

(29)

(30)

(1)

(32)

ademds afectar a la competencia y al comercio entre Esta-
dos miembros y constituye ayuda de funcionamiento. Es-
tos clubes compiten por estar en las competiciones euro-
peas y participan en los mercados por la comercializacién
y los derechos televisivos. Los derechos de radiodifusion, la
comercializacién y los patrocinios son fuentes de ingresos
por las que los clubes de la liga de primera division com-
piten con otros clubes dentro y fuera de su propio pais.
Cuanto mds dinero tienen los clubes para fichar jugadores
estrella, mds éxito pueden conseguir en las competiciones
deportivas, lo que promete mds ingresos derivados de las
actividades mencionadas. Por otra parte, la estructura de
propiedad de los clubes es internacional.

Por tanto, el apoyo financiero estatal que otorga una ven-
taja a los clubes deportivos profesionales Real Madrid CF,
Athletic Club Bilbao, Club Atlético Osasuna (Navarra) y FC
Barcelona tendrd con toda probabilidad la capacidad de
falsear la competencia y afectar al comercio. Por consi-
guiente, constituye ayuda estatal a tenor del articulo 107,
apartado 1, del TFUE.

3.2. Compatibilidad de la ayuda

El articulo 165 del TFUE destaca las caracteristicas especi-
ficas del deporte que debe tener en cuenta la Comisién al
abordar asuntos en este sector, ya que el deporte cumple
una funcién educativa, de salud ptiblica, cultural y recrea-
tiva. Por otra parte, la importancia econdmica del deporte
no deja de crecer.

La Comisién no ha adoptado directrices sobre la aplicacion
de las normas sobre ayudas estatales del Tratado a las
actividades deportivas mercantiles. Espafia tampoco alega
una misioén de servicio publico de los clubes deportivos
profesionales que pudiera evaluarse con arreglo al articu-
lo 106, apartado 2, del TFUE. Por consiguiente, la evalua-
cién debe estar basada directamente en el articulo 107,
apartado 3, letra c), del TFUE. Segun dicha disposicion,
una ayuda puede considerarse compatible con el mercado
interior si facilita, con arreglo al interés comdn, el desa-
rrollo de determinadas actividades o de determinadas re-
giones econdmicas.

No obstante, la Comisién en este momento duda de que
haya un objetivo de interés comin que pudiera justificar
una ayuda de funcionamiento selectiva a participantes muy
poderosos en un sector econémico extremadamente com-
petitivo. Espafia tampoco aduce argumentos que respalden
la compatibilidad de la ayuda en virtud del articulo 107,
apartado 3, letra ¢), del TFUE.

4. DECLARACION DE LAS DUDAS DE LA COMISION

Por consiguiente, la Comisién considera en este momento
que Espaiia otorga ayuda de funcionamiento mediante un
tipo impositivo preferente a los cuatro clubes deportivos
(Real Madrid CF, Athletic Club Bilbao, Club Atlético Osa-
suna (Navarra) y FC Barcelona), que no puede justificarse
con arreglo al articulo 107, apartado 3, letra c), ni a
ninguna de las normas de aplicacién de dicho articulo.
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(34) El importe real de la ayuda desde el afio 2001 hasta la
fecha todavia estd por determinar.

(35) Asi pues, la Comision expresa sus dudas sobre la compa-
tibilidad de esta medida de ayuda con el mercado interior.

Habida cuenta de las consideraciones expuestas, la Comision, en
el marco del procedimiento del articulo 108, apartado 2, del
Tratado de Funcionamiento de la Unién Europea, insta a Espafia
para que presente sus observaciones y facilite toda la informa-
cién pertinente para la evaluacion de la ayuda en un plazo de
un mes a partir de la fecha de recepcion de la presente carta.
Esto incluye, en particular, informacién sobre el importe del
impuesto sobre sociedades que pagaron o debian pagar los
cuatro clubes en cuestién entre los afios 2001 y 2012. La
Comision insta a las autoridades espafiolas para que transmitan
inmediatamente una copia de la presente carta al beneficiario
potencial de la ayuda.

La Comision desea recordar a Espafia el efecto suspensivo del
articulo 108, apartado 3, del Tratado de Funcionamiento de la
Unién Europea y llamar su atencién sobre el articulo 14 del
Reglamento (CE) n°® 659/1999 del Consejo, que prevé que toda
ayuda concedida ilegalmente podrd recuperarse de su beneficia-
rio.

Por la presente, la Comision comunica a Espafia que informard
a los interesados mediante la publicacion de la presente carta y
de un resumen significativo en el Diario Oficial de la Unién
Europea. Asimismo, informard a los interesados en los Estados
miembros de la AELC signatarios del Acuerdo EEE mediante la
publicacién de una comunicacién en el suplemento EEE del
citado Diario Oficial y al Organo de Vigilancia de la AELC
mediante copia de la presente carta. Se invitard a todos los
interesados mencionados a presentar sus observaciones en un
plazo de un mes a partir de la fecha de publicaciéon de la
presente carta.”
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AJUTOR DE STAT - BELGIA

Ajutor de stat SA.20326 (2013/C) (ex 2012/NN) - Misuri de exonerare partiali de la plata
impozitului pe salarii in favoarea activititilor de cercetare si dezvoltare (C&D)

Invitatie de a prezenta observatii in temeiul articolului 108 alineatul (2) din Tratatul privind
functionarea Uniunii Europene

(Text cu relevantd pentru SEE)

(2014/C 69/10)

Prin scrisoarea din data de 4 decembrie 2013, reprodusd in versiunea lingvisticd autenticd in paginile care
urmeazd acestui rezumat, Comisia a comunicat Regatului Belgiei decizia sa de a initia procedura previzuti la
articolul 108 alineatul (2) din Tratatul privind functionarea Uniunii Europene privind masura mentionatd
anterior.

Pirtile interesate isi pot prezenta observatiile privind masura pentru care Comisia initiazd procedura in

termen de o lund de la data publicdrii prezentului rezumat si a scrisorii de mai jos, la adresa:

Commission européenne

Direction générale de la concurrence
Direction des aides d’Etat

1049 Bruxelles/Brussel
BELGIQUE/BELGIE

Fax +32 2 296 12 42

Aceste observatii vor fi comunicate Regatului Belgiei. Pistrarea confidentialitdtii privind identitatea partii
interesate care prezintd observatiile poate fi solicitatd in scris, precizandu-se motivele care stau la baza

solicitarii.

PROCEDURA

La 7 octombrie 2011, Comisia a lansat un exercitiu de
examinare a schemei de ajutoare N 649/2005 ,Misuri de
exonerare partiali de la plata impozitului pe salarii in
favoarea activitdtilor de cercetare si dezvoltare (C&D)”
[SA.20326 (2011/MX)]. Acest exercitiu a vizat temeiul juridic
aplicabil schemei mentionate si punerea in aplicare a acesteia.
Au fost selectate trei intreprinderi beneficiare (Movetis NV,
Actogenix NV si Zappware NV) care urmau sd faci obiectul
unei analize detaliate. Avand in vedere cd autoritdtile belgiene
nu au rispuns tuturor intrebdrilor Comisiei, la 26 octombrie
2012 s-a decis initierea unei proceduri oficiale de investigare cu
privire la acordarea de ajutoare de stat ilegale [SA.20326
(2012/NN)].

DESCRIERE

Schema de ajutoare instituie o scutire fiscald in favoarea noilor
intreprinderi inovatoare (Young Innovative Companies-YIC).
Aceastd mdsurd prevedea o scutire cu 50 % de la plata impo-
zitului pe salarii (impozit retinut la sursd, de citre toti angaja-
torii, din salariile angajatilor, si retransferat statului), in favoarea
intreprinderilor din categoria YIC care angajeazd personal
stiintific.

EVALUARE

Examinarea dosarului a evidentiat faptul cd temeiul juridic al
schemei nu contine nicio referingd la categoriile de activitati

de cercetare eligibile, astfel cum au fost definite in Regulamentul
364/2004. Autoritdtile belgiene s-au abtinut s adopte mdsuri
utile, necesare in vederea armonizdrii schemei cu dispozitiile
noului Regulament general de exceptare pe categorii de
ajutoare privind mdrimea, vechimea si caracterul inovator al
intreprinderilor beneficiare, si nu au notificat Comisiei nici
modificarea schemei incepand cu martie 2009 (mai precis, auto-
ritdtile belgiene au procedat la 0 majorare a nivelului exonerdrii
de la 50 la 75 % in martie 2009, fird si notifice acest nou
procent Comisiei), si nici prelungirea acesteia incepand cu iulie
2011, cand a expirat decizia de autorizare a Comisiei. Avand in
vedere aceste aspecte, autoritdtile belgiene au pus in aplicare
ajutoare de stat ilegale.

Comisia a constatat cd legislatia belgiand in materie de definire a
categoriilor de activititi de cercetare nu a fost modificatd pani
in 2013 in vederea includerii categoriilor de activitdti de
cercetare definite de normele europene (1).

in cadrul exercitiului de monitorizare s-a efectuat o examinare
preliminard a compatibilitdtii acestor ajutoare, insd informatiile
oferite de autorititile belgiene nu au permis inldturarea indo-
ielilor cu privire la compatibilitatea ajutoarelor. Aceste indoieli
au ca obiect patru elemente specifice: temeiul juridic aplicabil,
mdrimea, vechimea si sumele ajutoarelor acordate intreprin-

derilor beneficiare.

(") Aceastd modificare a fost introdusi prin Legea cu privire la
dispozitiile fiscale i financiare si la dispozitiile privind dezvoltarea
durabild, adoptatd la 17 iunie 2013 si publicatd in Monitorul belgian
din 28 junie 2013.
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In ceea ce priveste temeiul juridic, in timpul examinarii Comisia
a solicitat autoritdtilor belgiene informatii privind proiectele de
cercetare si dezvoltare realizate in cadrul schemei de ajutoare
mentionate si, in mod deosebit, privind categoria de activitati de
cercetare in contextul ,Cadrului pentru cercetare, dezvoltare si
inovare” in care se inscriu aceste proiecte. Autoritdtile belgiene
nu au oferit rdspunsuri care si confirme cd proiectele realizate
in cadrul schemei se inscriu efectiv in categoriile de activititi de
cercetare previzute de ,Cadrul pentru cercetare, dezvoltare si
inovare”.

Asadar, prin aceastd procedurd, Comisia invitd autorititile
belgiene sd 1i transmitd toate informatiile care permit stabilirea
categoriei de activitdti de cercetare in care se inscriu proiectele
respective, precum si toate informatiile privind calculul intensi-
tatilor ajutoarelor, in urma modificdrii schemei. Comisia invitd
autorititile belgiene sd confirme cd niciunul dintre ajutoarele
acordate nu a depdsit pragul de notificare individuald si cd s-
au respectat normele privind cumularea ajutoarelor.

Deoarece prin intermediul schemei au fost acordate ajutoare in
favoarea noilor intreprinderi inovatoare, verificarea compatibi-
litatii schemei a avut ca temei juridic punctul 5.4 din ,Cadrul
pentru cercetare, dezvoltare §i inovare” privind ajutoarele in
favoarea noilor intreprinderi inovatoare. Comisia a efectuat o
examinare prealabild a schemei din perspectiva criteriilor
prevazute de ,Cadrul pentru cercetare, dezvoltare si inovare”.

Referitor la mdrimea intreprinderilor eligibile, in cadrul exami-
ndrii, Comisia si-a exprimat indoielile cu privire la definitia
conceptului de ,intreprindere micd” pe care autorititile
belgiene au adoptat-o in cadrul punerii in aplicare a schemei.
In realitate, aceasta nu corespunde definitiei de ,intreprindere
micd” mentionatd la articolul 2 alineatul 2 din anexa I la Regu-
lamentul general de exceptare pe categorii de ajutoare. In mod
special, Comisia a invitat autorititile belgiene si ii transmitd
informatii cu privire la punerea in aplicare a dispozitiei
privind limita de 100 de angajati, a cdrei nerespectare ar duce
la neindeplinirea conditiilor stabilite pentru incadrarea in
categoria de intreprindere micd, deoarece acest prag nu este
prevazut in legislatia comunitard. Comisia invitd, prin urmare,
autoritdtile belgiene sd ii transmitd informatii cu privire la
mdrimea intreprinderilor beneficiare §i, in mod deosebit, cu

privire la acordarea ajutoarelor unor intreprinderi care ar avea
mai mult de 50 de angajati.

In ceea ce priveste conditia referitoare la vechimea intreprinde-
rilor, in cadrul examindrii, Comisia si-a exprimat indoielile cu
privire la respectarea acestei conditii de citre autorititile
belgiene, cu ocazia punerii in aplicare a schemei, in scopul de
a beneficia de calificativul de noud intreprindere inovatoare, in
sensul dispozitiilor ,Cadrului pentru cercetare, dezvoltare si
inovare”. Comisia invitd, prin urmare, autorititile belgiene si ii
transmitd informatii cu privire la vechimea intreprinderilor
beneficiare si, in mod deosebit, cu privire la acordarea
ajutoarelor unor intreprinderi care ar fi desfdsurat activitdti de
mai mult de sase ani (si de mai putin de zece ani).

In ceea ce priveste valoarea ajutoarelor, autorititile belgiene au
comunicat, in cadrul examindrii, lista intreprinderilor care bene-
ficiaserd de ajutoare in valoare de peste 200 000 EUR in 2009
si 2010. In cadrul examinirii, Comisia si-a exprimat indoielile
cu privire la respectarea de cdtre autoritdtile belgiene, cu ocazia
punerii in aplicare a schemei, a plafonului ajutoarelor previzut
de ,Cadrul pentru cercetare, dezvoltare si inovare”, avand in
vedere cd doud din cele trei intreprinderi, Movetis si Actogenix,
au depdsit pragul de un milion EUR pe durata celor doi ani sus-
mentionati. In plus, majorarea nivelului exonerdrii acordate
intreprinderilor, prin modificarea actului legislativ in 2009, are
drept consecintd o majorare a valorii totale a ajutoarelor in
favoarea intreprinderilor eligibile pentru a participa la aceastd
schema.

Comisia invitd, prin urmare, autorititile belgiene sd verifice
valoarea ajutoarelor acordate intreprinderilor beneficiare ale
schemei in cauzd, in special acordarea unor ajutoare in
valoare de peste un milion EUR citre alte intreprinderi bene-
ficiare in temeiul punerii in aplicare a schemei, si sd ii transmitd
toate informatiile utile care si ii permitd si stabileascd daci au
fost respectate pragurile previzute de ,Cadrul pentru cercetare,
dezvoltare si inovare”.

In conformitate cu articolul 14 din Regulamentul (CE) nr.
659/1999 al Consiliului, orice ajutor ilegal poate face obiectul
unei recuperdri de la beneficiarul acestuia.
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TEXTUL SCRISORII

JPar la présente, la Commission a l'honneur dinformer le
Royaume de Belgique qu'aprés avoir examiné les informations
fournies par vos autorités sur la mesure citée en objet, elle a
décidé d'ouvrir la procédure prévue a larticle 108, paragraphe
2, du traité sur le fonctionnement de I'Union européenne (ci-
apres «TFUE»).

1. PROCEDURE

(1) Par lettre du 7 octobre 2011, la Commission européenne
a informé les autorités belges de I'ouverture d’un exercice
de controle du Régime N 649/2005 — Mesures de
dispense partielle de précompte professionnel en faveur
de la R&D (ci-apres «le Régime»). Cet exercice, effectué
annuellement par les services de la Commission a pour
objectif de vérifier la base juridique et la mise en ceuvre
effective par les Etats membres dun échantillon de
mesures d’aides.

(2) Par courriers des 7 octobre 2011, 2 février 2012 et
6 janvier 2013, la Commission a demandé des informa-
tions sur la mise en ceuvre du Régime susmentionné. Elle
a notamment invité les autorités belges a leur communi-
quer la liste des entreprises ayant bénéficié d’une aide de
plus de 200 000 euros en 2009 et 2010. Dans son
courrier du 2 février 2012, la Commission a informé
les autorités belges de la sélection de trois bénéficiaires,
sur les douze mentionnés, pour un examen approfondi
des montants d’aides octroyés. Ces entreprises sont:

(a) Movetis NV, Veedijk, 2300, Turnhout, Belgique

(b) Actogenix NV, Technologiepark 4, 9052 Zwijnaarde,
Belgique

(c) Zappware NV, Via Media 4, 3500 Hasselt, Belgique

(3) Les autorités belges ont répondu par courriers des
17 novembre 2011, 2 mai, 4 juin 2012 et 23 mai 2013.

(4) Une réunion a également été organisée entre les services
de la Commission et les autorités belges le 13 juin 2013.

2. DESCRIPTION DE LA MESURE
2.1. Objectif de la mesure

(5) Le Régime N 649/2005 — Mesures de dispense partielle
de précompte professionnel en faveur de la R&D a été
approuvé par la décision de la Commission du 4 juillet
2006 (ci-apres «la Décision»).

(6) Le Régime autorisé prévoyait la mise en place de trois
types de mesures:

(a) La Mesure 1, intitulée «dispense pour l'emploi de cher-
cheurs affectés a des projets de recherche menés en parte-
nariat avec des universités ou hautes écoles», prévoyait une
dispense de précompte professionnel de 50 % en
faveur des entreprises payant les rémunérations des
chercheurs affectés a des projets de recherche menés
en exécution de conventions de partenariat conclues
avec des universités ou hautes écoles établies dans
IEspace économique européen (!). Le budget de la
mesure était estimé a 34 millions d’euros.

(") Voir le point 5 de la Décision du 4 juillet 2006.

(b) La Mesure 2, intitulée «dispense pour emploi de cher-
cheurs détenant certains diplomes», prévoyait une
dispense de précompte professionnel de 25 % en
faveur des entreprises payant les rémunérations des
chercheurs détenant certains diplomes scienti-
fiques (). Le budget de la mesure était estimé a 62
millions d’euros.

(c) La Mesure 3, intitulée «dispense en faveur des Young
Innovative Companies», prévoyait une dispense de
50 % de précompte professionnel en faveur des entre-
prises relevant de la catégorie des «Young Innovative
Companies (YIC)» (%) et payant les rémunérations de
leur personnel scientifique. Le budget de la mesure
était estimé a 20 millions d’euros.

(7) Le précompte professionnel est un impot, retenu a la
source par tout employeur sur les revenus qu'il attribue
a ses employés, et reversé a I'Etat. Les trois mesures
dispensent les entreprises en cause de reverser une
partie du précompte professionnel retenu sur certaines
rémunérations des chercheurs identifiés aux points (6a)
et (6b) et du personnel scientifique identifié au point (6¢)
ci-dessus.

(8) La Commission a considéré, dans sa Décision du 4 juillet
2006, que les mesures 1 et 2 étaient des mesures géné-
rales et ne constituaient donc pas des aides d’Etat au sens
de Tarticle 107, paragraphe 1, du TFUE.

(9) En revanche, la Mesure 3 en faveur des Young Innovative
Companies a été qualifiée daide d’Etat au sens de cet
article, et, aprés examen, considérée comme compatible
avec le marché intérieur, a la lumicére des critéres du
Reglement (CE) n® 70/2001, tel que modifié par le Reégle-
ment (CE) n°364/2004 (4.

(10

=

L'article 5 bis de ce reglement précise les regles applica-
bles aux aides a la recherche et au développement. La
Mesure 3 a été qualifiée d'aide a des projets de R&D, dont
les coiits éligibles sont les dépenses de personnel employé
pour un projet de recherche (°). Le seuil d'intensité d’aide
retenu, 35 %, est celui applicable aux projets de dévelop-
pement préconcurrentiel (°).

2.2. La mise en ceuvre de la mesure et le résultat de
I'exercice de controle

(11) L'instruction menée a mis en lumiere des irrégularités
concernant les dispositions du droit national portant
sur la mesure et la mise en ceuvre de la mesure.

(3 Voir le point 8 de la Décision du 4 juillet 2006.

(%) Voir le point 12 de la Décision du 4 juillet 2006.

() Reglement (CE) n°701/2001 de la Commission du 12 janvier 2001
concernant l'application des articles 87 et 88 du Traité CE aux aides
d’Etat en faveur des petites et moyennes entreprises, JO L 10 du
10.1.2001

(°) Voir point 26 de la Décision du 4 juillet 2006.

(%) Voir point 3(c) de l'article 5 bis du réglement n°364/2004 susmen-
tionné
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2.2.1. Examen des dispositions du droit national

(12

—

Au cours de l'exercice de controle, les autorités belges ont
été invitées a communiquer une copie des dispositions
portant sur le Régime, ainsi qu'une copie des textes de
droit dérivé mettant en ceuvre ce Régime.

(13) Les autorités belges ont indiqué que le Régime est
compris dans les articles 95/1, 275/3 et des Annexes
III bis et I ter du Code des impots sur les revenus de
1992.

—
—
S

=

L’Annexe III ter du CIR 1992 prévoit, a fins de vérifica-
tion du respect des cotts éligibles, que les entreprises
concernées doivent apporter «la preuve que la personne
concernée est bien, selon le cas, soit un chercheur, soit un
technicien de recherche, soit un gestionnaire de projets de
recherche et de développement» (Point III (e)).

(i) Absence d’adoption des modalités de vérification des
catégories de personnels bénéficiant de l'exemption

(15) Comme indiqué au point (28) de la Décision de la
Commission, il était prévu, en termes de contrdle, que
les bénéficiaires devaient notamment tenir a la disposi-
tion du service public fédéral des finances la preuve que
les travailleurs concernés sont bien selon le cas soit un
chercheur, soit un technicien de recherche, soit un
gestionnaire de projet de R&D, et sont bien affectés a
la réalisation d’un projet de recherche.

(16

=

L'examen des dispositions de droit national au cours de
l'exercice de contrdle a permis de constater qu'elles font
mention aux catégories de personnel pouvant bénéficier
de l'exemption, mais ne précisent pas les modalités de
vérification, par l'administration fiscale, de laffectation
des personnels pouvant bénéficier de l'exemption de
précompte, & un programme de R&D.

(i) Absence de mention des catégories de recherche

(17) La Commission a, au cours de l'exercice de controle,
souhaité vérifier que les projets aidés au titre de la
mesure respectaient bien les catégories de recherches
prévues par la réglementation communautaire.

(18) En effet, comme mentionné au point (25) de la Décision
de la Commission, les autorités belges s'étaient engagées a
faire mention explicite dans les documents administratifs
mettant en ceuvre le Régime d'une référence aux défini-
tions des catégories de recherche décrites a larticle 2,
points h), i) et j) du Reglement (CE) N° 364/2004 et
ce, afin de garantir la conformité des programmes aidés
avec les stades de R&D définis dans ce texte ().

(19) L'examen des dispositions du droit national, au cours de
I'exercice de contrdle, a permis de constater que celles-ci
n'ont fait aucune référence aux catégories de recherches
telles que prévues par la réglementation communautaire.

(20

=

En effet, la législation belge en matiere de définition des
catégories de recherche, a savoir les articles 95/1, 275/3

(") Les autorités belges s’étaient, notamment, particulierement engagées
a mentionner le fait que les prototypes développés dans le cadre des
programmes de recherche aidés n'avaient pas vocation a étre
commercialisés (Courrier du 16 mai 2006 enregistré le 22 mai
2006).

(22)

(23

(24

(26

(27

~

=

~

~

~

et des Annexes III bis et III ter du Code des impots, n'a
été modifiée qu'en 2013, afin de reprendre les définitions
des catégories de recherche de la réglementation euro-
péenne (3).

La Commission constate que la législation belge est
actuellement alignée a la réglementation européenne en
matiére de catégorisation des types de recherche. Toute
de méme, la Commission note que pour la période entre
la date de l'approbation du Régime le 4 juillet 2006 et
l'adoption de la législation en 2013, la catégorisation des
types de recherches mavait pas été prévue.

(iii) Absence de modification du Régime pour le mettre
en conformité avec les mesures utiles proposés par la
Commission

Suite a l'entrée en vigueur de 'Encadrement communau-
taire des aides d’Etat a la recherche, au développement et
a linnovation (ci-aprés« Encadrement R&D&D) (%), la
Belgique a accepté les mesures utiles proposées par la
Commission, et s'est engagée a mettre ses régimes exis-
tants d’aide a la R&D en conformité avec cet encadre-
ment avant 1 janvier 2008 ().

Il semble que la Belgique n'a pas respecté son engage-
ment de mettre le Régime en conformité avec I'encadre-
ment R&D&I avant 1 janvier 2008.

(iv) Absence de notification de la modification du taux
d’exemption de précompte professionnel

L'examen des textes a également révélé que la loi du
27 mars 2009 de relance économique, entrée en
vigueur le 17 avril 2009, a procédé a une augmentation
de 50 a 75% de la réduction fiscale applicable au
précompte professionnel en faveur des Young Innovative
Companies. De la méme maniere, la loi 17 juin 2013
portant des dispositions fiscales et financieres et des
dispositions relatives au développement durable, a
procédé a une augmentation de 75 a 80 % de ladite
réduction fiscale.

Cette modification du Régime n'a pas été notifiée a la
Commission.

2.2.2. Durée du Régime

Le paragraphe 16 de la Décision de la Commission
précise que «arrété royal d’exécution limitera la durée
initiale du régime a cinq ans. Il prévoira une évaluation
a cette échéance qui, en cas d'impact positif, permettra de
reconduire la mesure pour un terme identique de cing
ans». La Mesure en faveur des Young Innovative Companies
aurait dii arriver a échéance le 4 juillet 2011.

Les autorités belges ont indiqué que I'arrété royal mettant
fin au Régime n'avait pas été adopté. Le Régime est donc
toujours en vigueur. Sa reconduction a compter du
4 juillet 2011 n’a pas été notifiée a la Commission.

(®) Cette modification a eu lieu par la Loi portant des dispositions

fiscales et financieres et des dispositions relatives au développement
durable, adoptée le 17 juin 2013 et publiée au Moniteur belge du
28 juin 2013.

() JO C 323 du 30.12.2006, p. 1

(*) Lettre du Gouvernement de la Région Bruxelles-Capitale du 22 février
2008, lettre du Gouvernement de la Région wallonne 17 mars 2008
et lettre du Gouvernement de la Région flamande 3 juillet 2007.
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3. POSITION DES AUTORITES BELGES 4.3. Analyse de compatibilité
(28) Au cours de la procédure, les autorités belges ont 4.3.1. Base de l'analyse de la compatibilité de l'aide

(30)

(31)

(32)

(33)

reconnu n'avoir, ni modifié la base juridique pour y
inclure une référence aux catégories de recherche, ni
notifié la modification du Régime, considérant que
celle-ci avait été effectuée dans lesprit de la Décision
du 4 juillet 2006, ni sa prolongation a compter du
4 juillet 2011.

En outre, si les autorités belges ont bien produit des
informations relatives aux entreprises sélectionnées dans
I'échantillon soumis a un examen approfondi, elles n'ont
en revanche pas apporté d’explications convaincantes sur
la mise en ceuvre de la base juridique du Régime, ainsi
que sur sa conformité aux dispositions du nouveau regle-
ment n°800/2008 du 6 aoGt 2008 déclarant certaines
catégories d’aides compatibles avec le marché commun
en application des articles 87 et 88 du traité («Reglement
général d'exemption par catégories ou RGEC)» ().

4. ANALYSE

4.1. Existence d’'une aide d’Ftat au sens de lar-
ticle 107, paragraphe 1, du TFUE

Selon larticle 107, paragraphe 1, du TFUE, sont «incom-
patibles avec le marché intérieur, dans la mesure ol elles affec-
tent les échanges entre Etats membres, les aides accordées par
les Etats ou au moyen de ressources d’Ftat, sous quelque forme
que ce soit, qui faussent ou menacent de fausser la concurrence
en favorisant certaines entreprises ou certaines productions.

La qualification d'une mesure nationale en tant quaide
d’Ftat suppose donc que les conditions cumulatives
suivantes soient remplies, a savoir: (i) que la mesure en
question confére un avantage économique a son bénéfi-
ciaire (ii) que cet avantage ait une origine étatique (iii) que
cet avantage soit sélectif et (iv) que la mesure en cause
fausse ou menace de fausser la concurrence et soit
susceptible d’affecter les échanges entre Etats membres.

La dispense en faveur des Young Innovative Companies
constitue un avantage sélectif dans la mesure ou elle ne
vise que les entreprises répondant a la définition de Young
Innovative Company. Cet avantage sélectif étant fiancé au
moyen des ressources de IEtat, a potentiellement un
impact sur la concurrence et sur les échanges commer-
ciaux entre Etats membres.

Il convient de noter que la qualification d’aide du Régime
en faveur des Young Innovative Companies a été reconnue
dans la Décision de la Commission du 4 juillet 2006. (%)
Cette qualification d’aide du Régime en faveur des Young
Innovative Companies m'a pas été contestée par les autorités
belges dans le cadre de 'exercice de controle.

4.2. Légalité de l'aide

A la lumiere des éléments développés aux points (15) a
(29) ci-dessus, la Commission consideére la Belgique a mis
en ceuvre des aides illégales.

(") JO L 214 du 9 aott 2008, p. 3
(%) Voir point 21 de la Décision du 4 juillet 2006

(35

(36

(38

(39

(40

(41

)

)
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)
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Dans un premier temps, il convient d’analyser la compa-
tibilité du Régime avec le marché intérieur a la lumiere
du Reéglement (CE) n° 70/2001.

Etant donné quil sagit d'un régime existant d’aide a la
R&D et que la Belgique s'est engagée a mettre de tels
régimes en conformité avec l'encadrement communau-
taire des aides d'état a la recherche, au développement
et a I'innovation a partir du 1 janvier 2008, il est néces-
saire de apprécier la compatibilité du Régime a partir de
cette date a la lumiére de cet encadrement.

En outre, comme le Réglement (CE) n°® 70/2001 a été
remplacé par le Reglement (CE) n°® 800/2008, il convient
encore de vérifier si le Régime remplit les conditions
pour l'exemption par catégories sur base de ce dernier
réglement. Ceci est pertinent tant pour la période d’apres
lentrée en vigueur du Reglement (CE) n® 800/2008 le
29 aout 2008, aussi comme pour la période d'aupara-
vant, étant donné que larticle 44, paragraphe 1, prévoit
que le reglement s'applique aux aides individuelles accor-
dées avant son entrée en vigueur, si elles remplissent
toutes les conditions qu'il prévoit, a I'exception de l'ar-
ticle 9.

4.3.2. Compatibilité de l'side sur base du Reglement (CE)
n° 70/2001

Tel quindiqué aux les points (20) et (21), les autorités
belges n'ont pas adopté pour la période d’entre I'adoption
du Régime par la Décision du 4 juillet 2006 et la date
d’expiration du Réglement (CE) n® 70/2001, a savoir le
31 décembre 2008, des mesures afin d’adapter la 1égisla-
tion nationale aux définitions des catégories de
recherches prévues dans le Reglement (CE) n® 70/2001.

Vu ces éléments, la Commission a des doutes sur la
compatibilité du Régime avec le marché intérieur sur
base du Reglement (CE) n® 70/2001.

4.3.3. Compatibilité sur base de I'encadrement REDEI

Il convient d’examiner donc la compatibilité du Régime
sur le fondement des dispositions relatives aux aides en
faveur des projets de R&D (point 5.1 de I'Encadrement
R&D&]) et sur le fondement des dispositions relatives aux
aides aux jeunes entreprises innovantes (point 5.4 de
IEncadrement R&D&I), le Régime semblant s'adresser a
cette catégorie spécifique d’entreprises.

A. Aides en faveur des projets de RED (point 5.1 de IEn-
cadrement RED&I)

Le Régime ayant été approuvé sur la base des criteres du
Reglement n°70/2001 relatifs aux aides a la recherche et
au développement, la Commission a procédé a un
examen préliminaire de compatibilité du Régime sur le
fondement des dispositions du point 5.1 de I'Encadre-
ment R&D&I relatives aux aides en faveur des projets
de R&D.

Le point 5.1 de 'Encadrement R&D&I énonce les critéres
a respecter afin que les aides en faveur des projets de
R&D puissent étre déclarées compatibles avec le marché
intérieur.
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(43

(46

(47

=

=

-

(a) Le point 5.1.1 précise que «le volet subventionné du
projet de recherche doit relever intégralement dune ou
plusieurs catégories de recherche suivantes: recherche fonda-
mentale, recherche industrielle, développement expérimen-
tal»;

Cx

Le point 5.1.2 présente les montants d'intensité de
base des aides (25 % pour le développement expéri-
mental), montants qui peuvent étre majorés dans
certains cas, notamment lorsque l'aide est destinée a
des PME (point 5.1.3 (a));

(c) Le point 5.1.4 détaille les cotts admissibles;

(d) Le point 5.1.6 contient des dispositions spécifiques
relatives aux mesures fiscales;

(e) Les points 7.1 et 8 contiennent des dispositions rela-
tives aux seuils de notification individuels et au
respect des regles de cumul.

Au cours de lexercice de controle, la Commission a
interrogé les autorités belges sur les projets de R&D
effectués dans le cadre du Régime et plus particuliére-
ment sur la catégorie de recherche au sens de I'Encadre-
ment R&D&I dans laquelle ils s'inscrivent. Les autorités
belges n'ont pas apporté de réponse permettant de
confirmer que les projets mis en ceuvre dans le cadre
du Régime s'inscrivent bien dans les catégories de
recherches prévues par 'Encadrement.

La Commission a également émis des doutes sur le
respect du plafond d'intensité d'aide prévu par I'Encadre-
ment R&D&I a la suite de la modification du taux de
dispense en 2009. Elle a donc interrogé les autorités
belges sur les modalités de calcul des intensités d’aides.
Ces derniéres n'ont pas apporté de réponse permettant de
confirmer que l'augmentation du taux de dispense de
précompte professionnel respecte les plafonds d'intensité
d’aide prévus dans l'encadrement R&D&I

La Commission invite donc les autorités belges, dans le
cadre de la présente procédure, a transmettre toute infor-
mation permettant d’indiquer dans quelle catégorie de
recherche s'inscrivent les projets ainsi que toute informa-
tion sur le calcul des intensités d’aides a la suite de la
modification du Régime. Enfin, la Commission invite les
autorités belges a confirmer qu'aucune aide accordée
n'excédait les seuils de notification individuelle et que
les aides ont été accordées dans le respect des reégles de
cumul.

B. Aides en faveur des jeunes entreprises innovantes (point 5.4
de 'Encadrement RED&I)

Le Régime mettant en ceuvre des aides en faveur des
Young Innovative Companies, l'examen de sa compatibilité
a aussi été envisagé plus particulierement sur le fonde-
ment du point 5.4 de I'Encadrement R&D&I relatif aux
aides en faveur des jeunes entreprises innovantes. La
Commission a procédé a un examen préliminaire du
Régime a la lumiere des criteres prévus par I'Encadre-
ment.

La Décision du 4 juillet 2006, reprenant les dispositions
de larticle 275/3 du Code des Impdts 1992, définit, en
son point (12), la Young Innovative Company. Elle doit
remplir simultanément les conditions suivantes:

(48

=

(49

—

(51)

(52)

(a) elle est une petite société (au sens de larticle 15,
paragraphe 1, du code des sociétés);

(b) elle est constituée depuis moins de dix ans, au 1%
janvier de lannée dattribution de la dispense de
versement de précompte professionnel;

(c) elle n'est pas constituée dans le cadre d’'une concen-
tration, d’une restructuration, d’'une extension d’acti-
vité préexistante ou d’'une reprise de telles activités;

(d) elle a effectué des dépenses de R&D représentant au
moins 15 % du montant total des frais de la période
imposable précédente.

(i) La qualification de «petite entreprise»

Le point 5.4 (a) de 'Encadrement R&D&I dispose que «le
bénéficiaire est une petite entreprise (...)».

Larticle 15, paragraphe 1, du Code des sociétés définit les
petites sociétés comme «les sociétés dotées de la personnalité
juridique qui, pour le dernier {et l'avant-dernier} exercice cloturé,
ne dépassent pas plus d'une des limites suivantes:

— nombre de travailleurs

annuelle: 50

occupés, en moyenne

— chiffre d'affaires annuel, hors taxe sur la valeur ajou-
tée: 7 300 000 euros

— total du bilan: 3 650 000 sauf si le nombre de travail-
leurs occupés, en moyenne annuelle dépasse 100".

Les autorités belges ont confirmé que, pour pouvoir
prétendre a la qualification de «petite société», les entre-
prises doivent remplir deux des trois critéres mentionnés
supra.

Lors de l'exercice de controle, la Commission a émis des
doutes sur la qualification de «petite» entreprise retenue
par les autorités belges dans I'application du Régime. En
effet, celle-ci ne correspond pas a la définition de «petite
entreprise» qui figure a larticle 2, paragraphe de 2 de
annexe I du RGEC (). La Commission a plus particulie-
rement interrogé les autorités belges sur la mise en ceuvre
du seuil de 100 personnes au-dela duquel les conditions
fixées pour la qualification de petite société ne seraient
plus remplies, ce seuil n'étant pas prévu par les textes
communautaires.

La Commission invite donc les autorités belges a produire
des informations sur la taille des entreprises bénéficiaires
et plus particulierement sur l'octroi d'aides a des entre-
prises qui emploieraient plus de 50 personnes.

(i) La condition d'age

Le point 5.4 (a) de 'Encadrement précise que «e bénéfi-
ciaire est une petite entreprise dont la création remonte a moins
de six ans avant l'octroi de T'aide».

Pour pouvoir prétendre a la qualification de Young Inno-
vative Company, la Décision du 4 juillet 2006 précise que
les entreprises concernées doivent étre crées depuis
moins de dix ans.

(') «Dans la catégorie des PME, une petite entreprise est définie comme une

entreprise qui occupe moins de 50 personnes et dont le chiffre d'affaires
annuel ou le total du bilan annuel n'excéde pas 10 millions d'euros»
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(55)

(60)

(61)

(62)

(63)

Dans le cadre de l'exercice de controle, Commission a
émis des doutes sur le respect, par les autorités belges,
dans lapplication du Régime, de la condition d'dge pour
bénéficier de la qualification de jeune entreprise inno-
vante au sens des dispositions de I'Encadrement R&D&I

La Commission invite donc les autorités belges a produire
des informations sur l'age des entreprises bénéficiaires et
plus particulierement sur l'octroi d’aides a des entreprises
qui seraient agées de plus de six ans (et de moins de dix
ans).

(iii) Le montant d’aide

Le point 5.4 (c) de I'Encadrement R&D&I précise que
'aide n'excede pas un million deuros.

Dans le cadre de lexercice de contrdle, les autorités
belges ont communiqué la liste des entreprises ayant
bénéficié d'une aide supérieure a 200 000 euros en
2009 et 2010. Comme indiqué aux point (2) parmi les
douze entreprises mentionnées, la Commission a sélec-
tionné, a fins dexamen approfondi trois entreprises
(Movetis, Actogenix et Zappware). L'examen de ces docu-
ments a montré que deux des trois entreprises sélection-
nées, Movetis et Actogenix, ont dépassé le seuil d'un
million d’euros sur ces deux exercices.

En outre, l'augmentation du taux d'exemption accordé
aux entreprises, par la modification législative de 2009,
a pour conséquence une augmentation du montant d’aide
en faveur des entreprises éligibles au dispositif.

Dans le cadre de I'exercice de controle, la Commission a
émis des doutes sur le respect, par les autorités belges
dans l'application du Régime, du plafond d’aide prévu par
IEncadrement R&D&I.

La Commission invite donc les autorités belges a
procéder a une vérification des montants d’aides versés
a lensemble des entreprises bénéficiaires du régime, plus
particulierement sur loctroi d'aides supérieures a un
million deuros a dautres entreprises bénéficiaires au
titre de la mise en ceuvre du Régime et a lui fournir
toutes les informations utiles lui permettant d’apprécier
le respect des seuils prévus par I'Encadrement R&D&I.

Sur base des éléments dont dispose la Commission
actuellement, les aides versées par la Belgique dans le
cadre du Régime semblent incompatible avec le TFUE a
la lumiere du encadrement R&D&I.

4.3.4. Compatibilité sur base du Réglement n° 800/2008

Il convient finalement de déterminer si, a compter du 1¢
janvier 2009, les aides octroyées étaient en conformité
avec les dispositions du nouveau RGEC.

Or lexercice de controle mené par les services de la
Commission a révélé que le Régime n'a pas été modifié
a fins de mise en conformité avec le nouveau RGEC. Plus
précisément, les autorités belges n'ont pas intégré, dans la
base juridique du Régime, de référence aux catégories de
recherches définies a l'article 30, paragraphes 2, 3 et 4 du
RGEC.

(66)

(67)

(70)

4.3.5. Conclusion sur la compatibilité des aides

Les mesures nationales constituent un régime d’aides au
sens de larticle 107 du TFUE. Toutes, ou au moins une
partie des aides octroyées sur bas du Régime ont été
octroyées en violation de l'article 108, paragraphe 3, du
traité. Les aides semblent incompatibles avec le marché
intérieur a la lumiere du Reglement (CE) n® 70/2001, du
encadrement R&D&I, et du Reéglement (CE) n® 800/2008.

4.4. Quantification et récupération

Dans la mesure ot les doutes de la Commission sur
existence une aide d’Etat incompatible avec Ile
Iexist d de d’Etat ompatibl 1
marché intérieur ne seraient pas écartés, en vertu de
l'article 14, paragraphe 1, du réglement de procédure,
la Commission doit exiger, dans sa décision finale, que
la Belgique récupere les aides incompatibles, a moins que
a récupération ne soit a I'encontre d’'un principe généra
1 t soit a | tre d 1
de droit communautaire.

Larticle 15 du reglement de procédure dispose que les
pouvoirs de la Commission en matiere de récupération
de laide sont soumis a un délai de prescription de dix
ans. Le délai de prescription commence le jour ou l'aide
illégale est accordée au bénéficiaire, a titre d'aide indivi-
duelle ou dans le cadre d'un régime daide. Le Régime
d’aide ayant été autorisé a compter du 4 juillet 2006, le
délai de prescription ne s'applique pas dans le cas présent.

Pour mettre en application une décision de récupération,
il est nécessaire de quantifier 'avantage. La Commission
ne dispose pas dinformations précises concernant les
entreprises ayant bénéficié d’aides potentiellement incom-
patibles.

Dans le cadre de la présente procédure, la Commission
invite les autorités belges a leur fournir les informations
relatives aux catégories de recherches dans lesquelles
s'inscrivent les projets menés, au calcul des taux d'inten-
sité d’aide tels que prévus au point 5.1 de I'Encadrement
R&D&I, ainsi qu'a la taille, 'age et les montants d’aides
percus par l'ensemble des entreprises bénéficiaires (voir
points (45), (52), (56) et (61)).

La Commission invite également les parties intéressées a
soumettre des observations sur les aspects susmention-
nés, dans le contexte de l'ouverture de la procédure
formelle d’examen.

5. CONCLUSION

Sur la base des éléments mentionnés supra, la Commis-
sion a des doutes sur la compatibilité des aides versées
dans le cadre du Régime. Pour ce motif, elle a décidé
d'ouvrir la procédure formelle d'investigation, conformé-
ment a larticle 108, paragraphe 2, du TFUE. La Commis-
sion invite les autorités belges a présenter leurs observa-
tions et a fournir l'information nécessaire pour I'évalua-
tion de l'aide, et notamment celle demandée aux points
(45), (52), (56) et (61) dans un délai d'un mois a compter
de la date de réception de la présente. A défaut, la
Commission adoptera une décision sur la base des
éléments dont elle dispose.
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La Commission invite les autorités belges a transmettre immé-
diatement une copie de cette lettre aux bénéficiaires potentiels
de laide.

La Commission rappelle a la Belgique leffet suspensif de lar-
ticle 108, paragraphe 3, du traité sur le fonctionnement de
I'Union européenne et se réfere a larticle 14 du reglement
(CE) n° 659/1999 du Conseil qui prévoit que toute aide illégale
pourra faire I'objet d’une récupération auprés de son bénéfi-
ciaire.

Par la présente, la Commission avise le Royaume de Belgique
qu'elle informera les intéressés par la publication de la présente
lettre et d’'un résumé de celle-ci au Journal officiel de I'Union
européenne. Elle informera également les intéressés dans les
pays de I'AELE signataires de l'accord EEE par la publication
d'une communication dans le supplément EEE du Journal offi-
ciel, ainsi que lautorité de surveillance de T'AELE en leur
envoyant une copie de la présente. Tous les intéressés susmen-
tionnés seront invités a présenter leurs observations dans un
délai d'un mois & compter de la date de cette publication.”
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,Met dit schrijven stelt de Commissie het Koninkrijk Belgié
ervan in kennis dat zij, na onderzoek van de door uw autori-
teiten met betrekking tot de bovengenoemde steunmaatregel
verstrekte inlichtingen, heeft besloten de procedure van arti-
kel 108, lid 2, van het Verdrag betreffende de werking van de
Europese Unie (hierna "VWEU" genoemd) in te leiden.

1. PROCEDURE

(1) Bij brief van 7 oktober 2011 heeft de Europese Commissie
de Belgische autoriteiten ervan in kennis gesteld dat een
aanvang was gemaakt met een monitoringexercitie van
steunmaatregel N 649/2005 — Maatregelen houdende ge-
deeltelijke vrijstelling van bedrijfsvoorheffing voor O&O
(hierna "de regeling" genoemd). Deze exercitie, die elk
jaar door de diensten van de Commissie wordt uitgevoerd,
heeft ten doel de rechtsgrondslag en de doelmatige ten-
uitvoerlegging door de lidstaten van een steekproef van
steunmaatregelen te toetsen.

(2) Bij brieven van 7 oktober 2011, 2 februari 2012 en 6 ja-
nuari 2013 heeft de Commissie om inlichtingen verzocht
over de tenuitvoerlegging van bovengenoemde regeling. Zij
heeft de Belgische autoriteiten met name verzocht haar de
lijst mee te delen van de ondernemingen die in 2009 en
2010 meer dan 200 000 EUR aan steun hebben genoten.
In haar brief van 2 februari 2012 heeft de Commissie de
Belgische autoriteiten ervan in kennis gesteld dat van de
twaalf vermelde begunstigden er drie waren geselecteerd
voor een grondig onderzoek van de toegekende steun-
bedragen. Het betrof de volgende ondernemingen:

(a) Movetis NV, Veedijk, 2300, Turnhout, Belgié;

(b) Actogenix NV, Technologiepark 4, 9052 Zwijnaarde,
Belgié;

(c) Zappware NV, Via Media 4, 3500 Hasselt, Belgié.

(3) De Belgische autoriteiten hebben geantwoord bij brieven
van 17 november 2011, 2 mei 2012, 4 juni 2012 en
23 mei 2013.

(4) Op 13 juni 2013 heeft ook een vergadering plaatsgevon-
den tussen de diensten van de Commissie en de Belgische
autoriteiten.

2. BESCHRIJVING VAN DE MAATREGEL

2.1. Doel van de maatregel

(5) Steunmaatregel N 649/2005 — Maatregelen houdende ge-
deeltelijke vrijstelling van bedrijfsvoorheffing voor O&O is
goedgekeurd bij besluit van de Commissie van 4 juli 2006
(hierna "het besluit" genoemd).

(6) De goedgekeurde regeling voorzag in de invoering van drie
soorten maatregelen:

(a) bij maatregel 1 "Vrijstelling voor het tewerkstellen van
onderzoekers die in samenwerking met universiteiten of ho-

gescholen aan onderzoeksprojecten werken" werd een vrij-
stelling van 50 % van de bedrijfsvoorheffing verleend
aan ondernemingen die bezoldigingen uitbetalen aan
onderzoekers die aan onderzoeksprojecten werken ter
uitvoering van samenwerkingsovereenkomsten afgeslo-
ten met in de Europese Economische Ruimte geves-
tigde universiteiten of hogescholen (!). Het budget
van de maatregel was op 34 miljoen EUR geraamd;

=

bij maatregel 2 "Vrijstelling voor het tewerkstellen van
onderzoekers met bepaalde diploma’s" werd een vrijstelling
van 25 % van de bedrijfsvoorhefting verleend aan on-
dernemingen die bezoldigingen uitbetalen aan onder-
zoekers die bepaalde wetenschappelijke diploma’s heb-
ben (?). Het budget van de maatregel was op 62 mil-
joen EUR geraamd;

(c) bij maatregel 3 "Vrijstelling voor Young Innovative Com-
panies” werd een vrijstelling van 50 % van de bedrijfs-
voorheffing verleend aan vennootschappen die onder
de definitie van "Young Innovative Company (YIC)" (%)
vallen en die bezoldigingen aan hun wetenschappelijk
personeel uitbetalen. Het budget van de maatregel was
op 20 miljoen EUR geraamd.

—_
~
~

De bedrijfsvoorheffing is een belasting die door de werk-
gever aan de bron wordt ingehouden op de inkomsten die
hij aan zijn werknemers toekent en die in de Schatkist
wordt gestort. Overeenkomstig de drie bovenvermelde
maatregelen zijn de betrokken ondernemingen vrijgesteld
van doorstorting van een deel van de bedrijfsvoorheffing
welke zij inhouden op bepaalde bezoldigingen van de in
de punten 6, onder a) en b), bedoelde onderzoekers en van
het in punt 6, onder ¢), bedoelde wetenschappelijk per-
soneel.

=

In haar besluit van 4 juli 2006 was de Commissie van
oordeel dat de maatregelen 1 en 2 algemene maatregelen
waren en dus geen staatssteun in de zin van artikel 107,
lid 1, VWEU vormden

<

Maatregel 3 ten gunste van Young Innovative Companies
werd daarentegen wel als staatssteun in de zin van boven-
genoemde Verdragsbepaling beschouwd, maar werd, na
onderzoek, als verenigbaar met de interne markt aange-
merkt op basis van de criteria van Verordening (EG) nr.
70/2001, als gewijzigd bij Verordening (EG) nr.
364/2004 (4).

—_
—
(=]

=

In artikel 5 bis van deze verordening zijn de op de steun
voor onderzoek en ontwikkeling toepasselijke voorschrif-
ten vastgesteld. Maatregel 3 is bestempeld als steun voor
0&O-projecten waarvan de subsidiabele kosten de kosten
zijn voor personeel dat zich met een onderzoeksproject
bezighoudt (°). Het in aanmerking genomen steunintensi-
teitsplafond (35 %) is het plafond dat op preconcurrentiéle
ontwikkelingsprojecten van toepassing is (°).

1) Zie punt 5 van het besluit van 4 juli 2006.

)

%) Zie punt 8 van het besluit van 4 juli 2006.

%) Zie punt 12 van het besluit van 4 juli 2006.

) Verordening (EG) nr. 701/2001 van de Commissie van 12 januari
2001 betreffende de toepassing van de artikelen 87 en 88 van het
EG-Verdrag op staatssteun voor kleine en middelgrote ondernemin-
gen, PB L 10 van 10.1.2001, blz. 33.

(°) Zie punt 26 van het besluit van 4 juli 2006.

(%) Zie artikel 5 bis, lid 3, onder ¢), van Verordening (EG) nr. 364/2004.

(
(
(
(
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2.2. Tenuitvoerlegging van de maatregel en uitkomst
van de monitoringexercitie

(11) Het onderzoek heeft onregelmatigheden aan het licht ge-

12

13

17

18

—

=

=

=

=

~

=

bracht wat de op de maatregel betrekking hebbende bepa-
lingen van nationaal recht en de tenuitvoerlegging van de
maatregel betreft.

2.2.1. Onderzoek van de bepalingen van nationaal recht

Tijdens de monitoringexercitie is de Belgische autoriteiten
gevraagd een afschrift van de op de regeling betrekking
hebbende bepalingen toe te zenden, alsook een afschrift
van de teksten van het afgeleide recht waarbij deze rege-
ling ten uitvoer is gelegd.

De Belgische autoriteiten hebben meegedeeld dat de rege-
ling is opgenomen in de artikelen 95/1 en 2753 en de
bijlagen III bis en III ter van het Wetboek van de inkom-
stenbelastingen 1992 (hierna het "WIB 1992" genoemd).

Overeenkomstig bijlage III ter van het WIB 1992 moeten
de betrokken ondernemingen met het oog op de verificatie
van de inachtneming van de subsidiabele kosten "het bewijs
[leveren] dat de betrokken werknemer, naargelang het geval,
onderzoeker, onderzoekstechnicus of projectbeheerder inzake on-
derzoek en ontwikkeling is" (punt III (e)).

(i) Ontbreken van procedures en regels voor de controle
van personeelscategorieén die vrijstelling genieten

Zoals in punt 28 van het besluit van de Commissie is
aangegeven, is, wat de controles betreft, bepaald dat de
begunstigden aan de federale overheidsdienst financién
met name het bewijs moeten kunnen overleggen dat de
betrokken werknemer al naar gelang het geval een onder-
zoeker, een onderzoekstechnicus of een projectbeheerder
inzake onderzoek en ontwikkeling is en dat hij zich wel
degelijk met de verwezenlijking van een onderzoeksproject

bezighoudt.

Het in het kader van de monitoringexercitie verrichte on-
derzoek van de bepalingen van nationaal recht heeft uit-
gewezen dat daarin weliswaar melding wordt gemaakt van
de personeelscategorieén die vrijstelling kunnen genieten,
maar dat daarin niet wordt verwezen naar de onderzoeks-
categorieén, en evenmin wordt gepreciseerd hoe de belas-
tingdiensten nagaan of de personeelsleden die van de vrij-
stelling van de bedrijfsvoorheffing kunnen profiteren, zich
wel degelijk met een O&O-project bezighouden.

(i) Ontbreken van de vermelding van de onderzoekscate-
gorieén

In het kader van de monitoringexercitie wilde de Com-
missie nagaan of de met de maatregel ondersteunde pro-
jecten wel degelijk onder de in de EU-regelgeving vast-
gelegde onderzoekscategorieén vielen.

Zoals in punt 25 van het besluit van de Commissie is
vermeld, hadden de Belgische autoriteiten zich er immers
toe verbonden in de administratieve documenten met be-
trekking tot de uitvoering van de regeling een uitdrukke-
lijke verwijzing op te nemen naar de definities van de
onderzoekscategorieén zoals die in artikel 2, onder h), i)
en j), van Verordening (EG) nr. 364/2004 zijn omschreven

om te garanderen dat de gesteunde programma’s met de in
deze wetgevingstekst gedefinieerde O&O-fasen in overeen-
stemming zijn (1).

(19

—

Uit het in het kader van de monitoringexercitie verrichte
onderzoek van de bepalingen van nationaal recht is geble-
ken dat daarin niet wordt verwezen naar de onderzoeks-
categorieén zoals die in de EU-regelgeving zijn vastgelegd.

(20) De Belgische wetgeving waarin de onderzoekscategorieén
worden gedefinieerd, namelijk de artikelen 95/1 en 275/3
en de bijlagen III bis en Il ter van het WIB 1992, is
immers pas in 2013 gewijzigd om er de definities van
de onderzoekscategorieén vervat in de Europese regelge-
ving in op te nemen (3.

(21) De Commissie stelt vast dat de Belgische wetgeving thans
met de Europese regelgeving in overeenstemming is ge-
bracht wat de indeling in onderzoekscategorieén betreft.
Zij merkt evenwel op dat er in de periode tussen de goed-
keuring van de regeling op 4 juli 2006 en de aanneming
van de wetgeving in 2013 geen indeling in onderzoeks-
categorieén bestond.

(i) Geen wijziging van de regeling om deze met de door
de Commissie voorgestelde dienstige maatregelen in
overeenstemming te brengen

(22) Na de inwerkingtreding van de communautaire kaderrege-
ling inzake staatssteun voor onderzoek, ontwikkeling en
innovatie (hierna "het O&O&I-steunkader" genoemd) ()
heeft Belgi¢ met de door de Commissie voorgestelde dien-
stige maatregelen ingestemd en zich ertoe verbonden zijn
bestaande O&O-steunregelingen uiterlijk op 1 januari
2008 met dit steunkader in overeenstemming te bren-

gen (%).

(23) Het lijkt erop dat Belgi¢ zijn verbintenis om de regeling
voor 1 januari 2008 met het O&O&I-steunkader in over-
eenstemming te brengen, niet is nagekomen.

(iv) Niet-kennisgeving van de wijziging van het percentage
van de vrijstelling van de bedrijfsvoorheffing

(24) Uit onderzoek van de teksten is tevens gebleken dat het
voor Young Innovative Companies geldende percentage van
de vrijstelling van de bedrijfsvoorheffing krachtens de eco-
nomische herstelwet van 27 maart 2009, die op 17 april
2009 in werking is getreden, is verhoogd van 50 tot 75 %.
Dit percentage is vervolgens verder opgetrokken van 75
tot 80 % bij de wet van 17 juni 2013 houdende fiscale en
financiéle bepalingen en bepalingen betreffende de duur-
zame ontwikkeling.

(25) Deze wijziging van de regeling is niet bij de Commissie
aangemeld.

(") De Belgische autoriteiten hadden meer in het bijzonder toegezegd te

zullen vermelden dat de in het kader van de ondersteunde onder-
zoeksprogramma’s ontwikkelde prototypes niet voor commerciéle
docleinden mochten worden gebruikt (brief van 16 mei 2006, ge-
registreerd op 22 mei 2006).

(%) Deze wijziging is aangebracht bij de wet houdende fiscale en finan-
ciéle bepalingen en bepalingen betreffende de duurzame ontwikke-
ling, aangenomen op 17 juni 2013 en bekendgemaakt in het Bel-
gisch Staatsblad van 28 juni 2013.

() PB C 323 van 30.12.2006, blz. 1.

(*) Brief van de Brusselse Hoofdstedelijke Regering van 22 februari
2008, brief van de Waalse Regering van 17 maart 2008 en brief
van de Vlaamse Regering van 3 juli 2007.
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2.2.2. Looptijd van de regeling

In punt 16 van het besluit van de Commissie is het vol-
gende gepreciseerd: "De aanvankelijke duur van de regeling
zal krachtens het koninklijk besluit tot uitvoering ervan
worden beperkt tot 5 jaar. Na afloop van die periode zal
de regeling worden geévalueerd en ingeval de maatregel
positieve gevolgen heeft, kan hij worden verlengd met
een nieuwe termijn van 5 jaar". De maatregel ten voordele
van Young Innovative Companies had op 4 juli 2011 moeten
aflopen.

De Belgische autoriteiten hebben aangestipt dat het ko-
ninklijk besluit dat aan de regeling een einde maakt, niet
is vastgesteld. De regeling is derhalve nog steeds van
kracht. De verlenging ervan vanaf 4 juli 2011 is niet bjj
de Commissie aangemeld.

3. STANDPUNT VAN DE BELGISCHE AUTORITEITEN

In de loop van de procedure hebben de Belgische autori-
teiten erkend noch de rechtsgrondslag te hebben gewijzigd
om er een verwijzing naar de onderzoekscategorieén in op
te nemen, noch de wijziging in de regeling te hebben
aangemeld (omdat zij ervan uitgingen dat deze spoorde
met de geest van het besluit van 4 juli 2006), noch de
verlenging ervan vanaf 4 juli 2011 te hebben meegedeeld.

Bovendien hebben de Belgische autoriteiten weliswaar in-
formatie verstrekt over de geselecteerde ondernemingen
die deel uitmaakten van de steekproef die aan een grondig
onderzoek is onderworpen, maar daartegenover staat dat
zij geen overtuigende uitleg hebben gegeven over de ten-
uitvoerlegging van de rechtsgrondslag van de regeling, en
evenmin over de overeenstemming ervan met de bepalin-
gen van de nieuwe Verordening (EG) nr. 800/2008 van
6 augustus 2008 waarbij bepaalde categorieén steun op
grond van de artikelen 87 en 88 van het Verdrag met
de gemeenschappelijke markt verenigbaar worden ver-
klaard (hierna "de algemene groepsvrijstellingsverordening"
genoemd) (1).

4. ANALYSE

4.1. Bestaan van staatssteun in de zin van artikel 107,
lid 1, VWEU

Volgens artikel 107, lid 1, VWEU zijn "steunmaatregelen van
de staten of in welke vorm ook met staatsmiddelen bekostigd, die
de mededinging door begunstiging van bepaalde ondernemingen
of bepaalde producties vervalsen of dreigen te vervalsen, onver-
enigbaar met de interne markt, voor zover deze steun het han-
delsverkeer tussen de lidstaten ongunstig beinvloedt".

Om een nationale maatregel als staatssteun aan te kunnen
merken, moet dus aan elk van de volgende voorwaarden
zijn voldaan: i) met de betrokken maatregel wordt een
economisch voordeel aan de begunstigde ervan verleend,
ii) dit voordeel wordt door de overheid verleend, iii) dit
voordeel is selectief, en iv) de betrokken maatregel vervalst
de mededinging of dreigt deze te vervalsen en kan het
handelsverkeer tussen de lidstaten ongunstig beinvloeden.

() PB L 214 van 9.8.2008, blz. 3.

(32) De vrijstelling voor Young Innovative Companies is een se-

(34

(35

(36

=

=

=

=

—

=

lectief voordeel omdat zij alleen geldt voor ondernemingen
die onder de definitie van Young Innovative Company vallen.
Dit selectieve voordeel wordt met staatsmiddelen bekostigd
en zou gevolgen kunnen hebben voor de mededinging en
het handelsverkeer tussen lidstaten.

Er zij op gewezen dat in het besluit van de Commissie van
4 juli 2006 reeds is gesteld dat de regeling ten gunste van
de Young Innovative Companies als steun moet worden aan-
gemerkt (?). Tijdens de monitoringexercitie hebben de Bel-
gische autoriteiten geen bezwaren geuit tegen de stelling
dat de regeling ten gunste van de Young Innovative Com-
panies als steun moet worden beschouwd.

4.2. Rechtmatigheid van de steun

In het licht van de argumentatie in de punten 15 tot en
met 29 is de Commissie de mening toegedaan dat Belgié
onrechtmatige steun heeft verleend.

4.3. Onderzoek naar de verenigbaarheid

4.3.1. Uitgangspunten van het onderzoek naar de verenigbaar-
heid van de steun

In een eerste fase moet de verenigbaarheid van de regeling
met de interne markt worden onderzocht uit het oogpunt
van Verordening (EG) nr. 70/2001.

Aangezien het om een bestaande O&O-steunregeling gaat
en Belgi¢ heeft toegezegd om dergelijke regelingen vanaf
1 januari 2008 met de communautaire kaderregeling in-
zake staatssteun voor onderzoek, ontwikkeling en innova-
tie in overeenstemming te brengen, moet worden na-
gegaan of de regeling vanaf die datum uit het oogpunt
van genoemd steunkader met de interne markt verenigbaar
is.

Daar Verordening (EG) nr. 70/2001 door Verordening
(EG) nr. 800/2008 is vervangen, moet bovendien op
grond van laatstgenoemde verordening nog worden geveri-
fieerd of de regeling voldoet aan de voorwaarden om voor
een groepsvrijstelling in aanmerking te komen. Dat is niet
alleen relevant voor de periode na de inwerkingtreding van
Verordening (EG) nr. 800/2008 op 29 augustus 2008,
maar ook voor de aan die datum voorafgaande periode,
aangezien in artikel 44, lid 1, is bepaald dat de verorde-
ning van toepassing is op individuele steun die vooér de
inwerkingtreding ervan is verleend, indien de steun voldoet
aan de in de verordening vastgestelde voorwaarden, met
uitzondering van artikel 9.

4.3.2. Verenigbaarheid van de steun uit het oogpunt van Ver-
ordening (EG) nr. 70/2001

Zoals in de punten 20 en 21 is vermeld, hebben de Bel-
gische autoriteiten nagelaten om voor de periode tussen de
goedkeuring van de regeling bij besluit van 4 juli 2006 en
de datum van het verstrijken van de geldigheidsduur van
Verordening (EG) nr. 70/2001, namelijk 31 december
2008, maatregelen te nemen teneinde de nationale wetge-
ving aan te passen aan de definities van de onderzoeks-
categorieén zoals die in Verordening (EG) nr. 70/2001 zijn
vastgelegd

(?) Zie punt 21 van het besluit van 4 juli 2006.



7.3.2014

Jurnalul Oficial al Uniunii Europene

C 69/133

(39)

(40)

(41)

(42)

(44)

In het licht van het bovenstaande betwijfelt de Commissie
of de regeling uit het oogpunt van Verordening (EG) nr.
70/2001 verenigbaar is met de interne markt.

4.3.3. Verenigbaarheid uit het oogpunt van het O&O&I-steun-
kader

De verenigbaarheid van de regeling dient derhalve te wor-
den getoetst aan de bepalingen betreffende steun voor
0&O-projecten (punt 5.1 van het O&O&I-steunkader) en
aan de bepalingen betreffende steun voor innovatieve star-
ters (punt 5.4 van het O&O&I-steunkader), omdat de re-
geling voor deze specifieke categorie ondernemingen lijkt

bedoeld.

A. Steun voor O&O-projecten (punt 5.1 van het O&O&I-
steunkader)

Daar de regeling op basis van de criteria van Verordening
(EG) nr. 70/2001 met betrekking tot steun voor onder-
zoek en ontwikkeling is goedgekeurd, heeft de Commissie
op grond van punt 5.1 "Steun voor O&O-projecten” van
het O&O&I-steunkader een vooronderzoek ingesteld naar
de verenigbaarheid van de regeling.

In punt 5.1 van het O&O&I-steunkader worden de criteria
opgesomd waaraan moet worden voldaan opdat steun
voor O&O-projecten als verenigbaar met de interne markt
kan worden aangemerkt:

(@ in punt 5.1.1 is het volgende gepreciseerd: "Het ge-
steunde deel van het onderzoeksproject moet volledig binnen
één of meer van de volgende onderzoekscategorieén vallen:
fundamenteel onderzoek, industrieel onderzoek, experimentele
ontwikkeling";

(b) in punt 5.1.2 zijn de basissteunintensiteiten vermeld
(25 % voor experimentele ontwikkeling); deze kunnen
in sommige gevallen worden verhoogd, met name
wanneer de steun voor kmo's is bestemd (punt 5.1.3,
onder a));

() in punt 5.1.4 worden de in aanmerking komende kos-
ten nader omschreven;

(d) punt 5.1.6 bevat specificke bepalingen met betrekking
tot fiscale maatregelen;

(¢) de punten 7.1 en 8 bevatten bepalingen betreffende
respectievelijk de individuele aanmeldingsdrempels en
de inachtneming van de cumulatieregels.

Tijdens de monitoringexercitie heeft de Commissie de Bel-
gische autoriteiten gevraagd welke O&O-projecten in het
kader van de regeling zijn uitgevoerd, en meer in het bij-
zonder onder welke onderzoekscategorie in de zin van het
0&Og&l-steunkader deze projecten vallen. In de antwoor-
den van de Belgische autoriteiten wordt niet bevestigd of
de in het kader van de regeling uitgevoerde projecten wel
degelijk onder de onderzoekscategorieén vallen die in het
0&O0&I-steunkader zijn vermeld.

De Commissie heeft ook twijfels geuit ten aanzien van de
inachtneming van het in het O&O&I-steunkader vast-
gelegde steunintensiteitsplafond na de wijziging van het
vrijstellingspercentage in 2009. Zij heeft de Belgische au-
toriteiten dan ook gevraagd hoe de steunintensiteiten wor-
den berekend. In de antwoorden van de Belgische autori-
teiten wordt niet bevestigd of de in het O&O&I-steunkader

vastgelegde steunintensiteitsplafonds na de verhoging van
het percentage van de vrijstelling van de bedrijfsvoorhef-
fing nog in acht worden genomen.

In het kader van deze procedure verzoekt de Commissie de
Belgische autoriteiten dan ook alle gegevens te verschaffen
op grond waarvan kan worden uitgemaakt onder welke
onderzoekscategorie de projecten vallen, en tevens alle in-
lichtingen te verstrekken over de berekening van de steu-
nintensiteiten na de wijziging van de regeling. Ten slotte
verzoekt de Commissie de Belgische autoriteiten te beves-
tigen dat geen enkel steunbedrag hoger lag dan de indivi-
duele aanmeldingsdrempels en dat de cumulatieregels in
acht zijn genomen bij de toekenning van de steun.

B. Steun voor innovatieve starters (punt 5.4 van het O&0&I-
steunkader)

Ook het onderzoek naar de verenigbaarheid van de steun-
regeling ten behoeve van Young Innovative Companies is
meer specifiek uitgevoerd op grond van punt 5.4 van
het O&O&I-steunkader, dat betrekking heeft op steun
voor innovatieve starters. De Commissie heeft een voor-
onderzoek naar de regeling ingesteld op basis van de cri-
teria die in het steunkader zijn vastgesteld.

In punt 12 van het besluit van 4 juli 2006 zijn de bepa-
lingen van artikel 275/3 van het WIB 1992 overgenomen;
daarin wordt het begrip Young Innovative Company gedefi-
nieerd. Een Young Innovative Company moet aan alle vol-
gende voorwaarden voldoen:

(a) het gaat om een kleine vennootschap (in de zin van
artikel 15, lid 1, van het wetboek van vennootschap-

pen);

(b) ze bestaat sinds minder dan 10 jaar v66r 1 januari van
het jaar waarin de vrijstelling van doorstorting van
bedrijfsvoorheffing wordt toegekend;

() ze is niet opgericht in het kader van een concentratie,
een herstructurering, een uitbreiding van een vroegere
activiteit of een overname van dergelijke activiteiten;

(d) ze heeft uitgaven gedaan op het vlak van onderzoek en
ontwikkeling die minstens 15 % van de totale kosten
van het voorgaande belastbaar tijdperk vertegenwoor-
digen.

(i) Kwalificatie als "kleine onderneming"

In punt 5.4, onder a), van het O&O&I-steunkader is het
volgende bepaald: "de begunstigde onderneming is een kleine
onderneming [...]".

In artikel 15, lid 1, van het wetboek van vennootschappen
worden kleine vennootschappen als volgt gedefinieerd:
"vennootschappen met rechtspersoonlijkheid die voor het laatst
(en het voorlaatst) afgesloten boekjaar, niet meer dan één der
volgende criteria overschrijden:

— jaargemiddelde van het personeelsbestand: 50;

— jaaromzet, exclusief de belasting over de toegevoegde
waarde: 7 300 000 euro;

— balanstotaal: 3 650 000 euro tenzij het jaargemiddelde
van het personeelsbestand meer dan 100 bedraagt".
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(53)

(54)

(55)

(57)

De Belgische autoriteiten hebben bevestigd dat onder-
nemingen pas op de kwalificatie als "kleine vennootschap"
aanspraak kunnen maken als zij aan twee van de drie
bovenvermelde criteria voldoen.

Tijdens de monitoringexercitie heeft de Commissie twijfels
geuit ten aanzien van de kwalificatie als "kleine" onder-
neming die de Belgische autoriteiten in het kader van de
toepassing van de regeling hebben gehanteerd. Deze stemt
immers niet overeen met de definitie van "kleine onder-
neming" die in artikel 2, lid 2, van bijlage I bij de alge-
mene groepsvrijstellingsverordening (')  voorkomt. De
Commissie heeft de Belgische autoriteiten meer in het bij-
zonder gevraagd waarom boven een drempel van 100
personen niet meer aan de voorwaarden voor kwalificatie
als kleine vennootschap wordt voldaan, aangezien een der-
gelijke drempel niet in de EU-teksten voorkomt.

De Commissie verzoekt de Belgische autoriteiten dan ook
informatie over de omvang van de begunstigde onder-
nemingen te verschaffen, en meer in het bijzonder over
steun die is toegekend aan ondernemingen die meer dan
50 personen in dienst hebben.

(ii) Voorwaarde van de bestaansduur

In punt 5.4, onder a), van het steunkader wordt het vol-
gende gepreciseerd: "de begunstigde onderneming is een kleine
onderneming die minder dan zes jaar bestaat op het tijdstip dat
de steun wordt toegekend".

In het besluit van 4 juli 2006 is bepaald dat de betrokken
ondernemingen minder dan tien jaar moeten bestaan om
op de kwalificatie als Young Innovative Company aanspraak
te kunnen maken.

In het kader van de monitoringexercitie heeft de Commis-
sie twijfels geuit over het feit of de Belgische autoriteiten
zich bij de toepassing van de regeling hebben gehouden
aan de voorwaarde van de bestaansduur om voor de kwa-
lificatie als innovatieve starter in de zin van het O&O&I-
steunkader in aanmerking te komen.

De Commissie verzoekt de Belgische autoriteiten dan ook
informatie over de bestaansduur van de begunstigde on-
dernemingen te verschaffen, en meer in het bijzonder over
steun die is toegekend aan ondernemingen die meer dan
zes jaar (en minder dan tien jaar) bestaan.

(ili) Steunbedrag

In punt 5.4, onder c), van het O&O&I-steunkader is het

volgende bepaald: "de steun bedraagt niet meer dan 1 miljoen
EUR".

In het kader van de monitoringexercitie hebben de Belgi-
sche autoriteiten de lijst meegedeeld van ondernemingen
die in 2009 en 2010 meer dan 200 000 EUR aan steun
hebben genoten. Zoals in punt 2 is aangegeven, heeft de
Commissie uit de twaalf vermelde ondernemingen er drie
(Movetis, Actogenix en Zappware) geselecteerd om aan een

(") "Binnen de categorie kmo’s is een "kleine onderneming" een onderneming
waar minder dan 50 personen werkzaam zijn en waarvan de jaaromzet of
het jaarlijkse balanstotaal 10 miljoen EUR niet overschrijdt."

(59)

(60)

(62)

(63)

grondig onderzoek te onderwerpen. Het onderzoek van de
desbetreffende documenten heeft uitgewezen dat twee van
de drie geselecteerde ondernemingen (Movetis en Actoge-
nix) over die beide boekjaren meer dan 1 miljoen EUR aan
steun hebben ontvangen.

Bovendien heeft de verhoging van het percentage van de
aan de ondernemingen verleende vrijstelling als gevolg van
de wetswijziging van 2009 tot een toename geleid van het
steunbedrag voor ondernemingen die voor de regeling in
aanmerking komen.

In het kader van de monitoringexercitie heeft de Commis-
sie twijfels geuit over het feit of de Belgische autoriteiten
zich bij de toepassing van de regeling hebben gehouden
aan het in het O&O&I-steunkader vastgelegde steunpla-
fond.

De Commissie verzoekt de Belgische autoriteiten dan ook
over te gaan tot een verificatie van de steunbedragen die
aan alle begunstigde ondernemingen zijn gestort, en met
name van de steunbedragen van meer dan 1 miljoen EUR
die uit hoofde van de regeling aan andere begunstigde
ondernemingen zijn toegekend, en haar tevens alle dien-
stige inlichtingen te verstrekken, zodat zij kan beoordelen
of de in het O&O&I-steunkader vastgelegde steunplafonds
in acht zijn genomen.

Op grond van de informatie waarover de Commissie mo-
menteel beschikt, lijken de steunbedragen die Belgi¢ in het
kader van de regeling heeft uitgekeerd, uit het oogpunt van
het O&O&I-steunkader onverenigbaar met het VWEU.

4.3.4. Verenigbaarheid uit het oogpunt van Verordening (EG)
nr. 800/2008

Tot slot moet worden uitgemaakt of de vanaf 1 januari
2009 verleende steun in overeenstemming was met de
bepalingen van de nieuwe algemene groepsvrijstellingsver-
ordening.

Tijdens de monitoringexercitie van de diensten van de
Commissie is evenwel gebleken dat de regeling niet is
aangepast om deze met de nieuwe algemene groepsvrij-
stellingsverordening in overeenstemming te brengen. De
Belgische autoriteiten hebben meer in het bijzonder nage-
laten om in de rechtsgrondslag van de regeling een ver-
wijzing naar de in artikel 30, leden 2, 3 en 4, van de
algemene groepsvrijstellingsverordening omschreven on-
derzoekscategorieén op te nemen.

4.3.5. Conclusie ten aanzien van de verenigbaarheid van de
steun

De nationale maatregelen moeten worden aangemerkt als
een steunregeling in de zin van artikel 107 VWEU. Alle, of
althans een deel van de op basis van de regeling toege-
kende steun is verleend in strijd met artikel 108, lid 3, van
het Verdrag. De steun lijkt onverenigbaar met de interne
markt uit het oogpunt van Verordening (EG) nr. 70/2001,
het O&O&I-steunkader en Verordening (EG) nr. 800/2008.
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4.4. Kwantificering en terugvordering

(66) Indien de twijfels van de Commissie ten aanzien van het
feit of er al dan niet van met de interne markt onver-
enigbare staatssteun sprake is geweest, niet worden weg-
genomen, moet de Commissie krachtens artikel 14, lid 1,
van de procedureverordening in haar eindbesluit verlangen
dat Belgi¢ de onverenigbare steun terugvordert, tenzij de
terugvordering in strijd is met een algemeen beginsel van
het Gemeenschapsrecht.

A
>
-

In artikel 15 van de procedureverordening is bepaald dat
de bevoegdheden van de Commissie om steun terug te
vorderen na een termijn van tien jaar verjaren (de zoge-
noemde "verjaringstermijn"). Deze termijn gaat in op de
dag waarop de onrechtmatige steun als afzonderlijke steun
of in het kader van een steunregeling aan de begunstigde is
verleend. Aangezien de steunregeling vanaf 4 juli 2006 is
toegestaan, is de verjaringstermijn in het onderhavige geval
niet van toepassing.

(68) Om een terugvorderingsbesluit ten uitvoer te kunnen leg-
gen, moet het voordeel worden gekwantificeerd. De Com-
missie beschikt niet over nauwkeurige gegevens met be-
trekking tot de ondernemingen die mogelijk onverenigbare
steun hebben genoten.

(69

~

In het kader van deze procedure verzoekt de Commissie de
Belgische autoriteiten haar informatie te verschaffen over
de onderzoekscategorieén waaronder de uitgevoerde pro-
jecten vallen, over de berekening van de steunintensiteits-
percentages waarin punt 5.1 van het O&O&I-steunkader
voorziet, alsook over de omvang, de bestaansduur en de
ontvangen steunbedragen van alle begunstigde onder-
nemingen (zie de punten 45, 52, 56 en 61).

(70) De Commissie verzoekt tevens de belanghebbenden hun
opmerkingen over de bovengenoemde aspecten te maken
in de context van de inleiding van de formele onderzoeks-
procedure.

5. CONCLUSIE

(71) In het licht van de bovenvermelde elementen heeft de
Commissie twijfels ten aanzien van de verenigbaarheid
van de in het kader van de regeling toegekende steun.
Om die reden heeft zij besloten tot inleiding van de for-
mele onderzoeksprocedure van artikel 108, lid 2, VWEU.
De Commissie verzoekt de Belgische autoriteiten binnen
één maand vanaf de datum van ontvangst van dit schrijven
hun opmerkingen kenbaar te maken en alle voor de be-
oordeling van de steun benodigde informatie, en met
name de in de punten 45, 52, 56 en 61 gevraagde in-
lichtingen, te verstrekken. Bij uitblijven van een reactie zal
de Commissie een besluit nemen aan de hand van de
gegevens waarover zij beschikt.

De Commissie verzoekt de Belgische autoriteiten de potentiéle
begunstigde ondernemingen onverwijld een afschrift van dit
schrijven te doen tockomen.

De Commissie wijst Belgié op de schorsende werking van ar-
tikel 108, lid 3, van het Verdrag betreffende de werking van de
Europese Unie. Zij verwijst naar artikel 14 van Verordening (EG)
nr. 659/1999 van de Raad, volgens hetwelk elke onrechtmatige
steun van de begunstigde kan worden teruggevorderd.

Voorts deelt de Commissie het Koninkrijk Belgi€ mee dat zij de
belanghebbenden door de bekendmaking van dit schrijven en
van een samenvatting ervan in het Publicatieblad van de Europese
Unie in kennis zal stellen. Tevens zal zij de belanghebbenden in
de lidstaten van de EVA die partij zijn bij de EER-Overeen-
komst, door de bekendmaking van een mededeling in het
EER-Supplement van het Publicatieblad in kennis stellen, als-
mede de Toezichthoudende Autoriteit van de EVA door haar
een afschrift van dit schrijven toe te zenden. Alle boven-
genoemde belanghebbenden zal worden verzocht hun opmer-
kingen te maken binnen één maand vanaf de datum van deze
bekendmaking.”
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