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II

(Comunicdri)

COMUNICARI PROVENIND DE LA INSTITUTIILE, ORGANELE SI
ORGANISMELE UNIUNII EUROPENE

COMISIA EUROPEANA

Retragerea notificirii unei concentriri
(Cazul COMP/M.6564 - ARM|/Giesecke & Devrient/Gemalto/JV)
(Text cu relevantd pentru SEE)

(2012/C 204/01)

[Regulamentul (CE) nr. 139/2004 al Consiliului]

La data de 15 iunie 2012, Comisia Europeand a primit o notificare a unei concentrdri propuse intre ARM,
Giesecke & Devrient, Gemalto si JV. La data de 3 iulie 2012, partea (pirtile) care a(u) trimis notificarea a(u)
informat Comisia in legdturd cu retragerea notificarii sale/lor.
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IV

(Informari)

INFORMARI PROVENIND DE LA INSTITUTIILE, ORGANELE ST ORGANISMELE

UNIUNII EUROPENE

COMISIA EUROPEANA

Rata de schimb a monedei euro (')
11 iulie 2012
(2012/C 204/02)

1 euro =
Moneda Rata de schimb Moneda Rata de schimb
USD dolar american 1,2260 AUD dolar australian 1,1953
]PY yen Jap onez 97,14 CAD dolar canadian 1,2493
DKK coroana danezd 7,4363 HKD dolar Hong Kong 9,5070
GBP lira sterlin 0.78815 NZD dolar neozeelandez 1,5369
SEK coroana suedezi 8,5384 SGD dolar Singapore 1,5499
CHF franc elvetian 12010 KRW  won sud-coreean 1 398,56
) B ZAR rand sud-african 10,0655
ISK coroana islandeza
. CNY  yuan renminbi chinezesc 7,7828
NOK coroana norvegiand 7,4745
HRK kuna croata 7,4858
BGN leva bulgireascd 1,9558 o oL
IDR rupia indoneziand 11 558,92
CZK ha 25,3
coroana ceia 5395 MYR  ringgit Malaiezia 3,8944
HUF forint maghiar 288,75 PHP peso Filipine 51,288
LTL litas lituanian 3,4528 RUB rubla ruseasci 40,2341
LVL lats leton 06962 | THB  baht thailandez 38,864
PLN zlot polonez 41697 BRL real brazilian 2,4899
RON leu romanesc nou 4,5255 MXN  peso mexican 16,3330
TRY lira turceascd 2,2191 INR rupie indiand 68,2000

(") Sursa: rata de schimb de referingd publicatd de citre Banca Centrald Europeand.
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DECIZIA DE PUNERE IN APLICARE A COMISIEI

din 11 iulie 2012

privind finantarea programului de lucru pentru 2012 referitor la aplicatiile informatice in domeniul
sigurantei alimentelor, sindtitii animalelor, bunistirii animalelor si sindtitii plantelor

(2012/C 204/03)

COMISIA EUROPEANA,
avand in vedere Tratatul privind functionarea Uniunii Europene,

avand in vedere Regulamentul (CE, Euratom) nr. 1605/2002 al
Consiliului din 25 iunie 2002 privind regulamentul financiar
aplicabil bugetului general al Comunitdtilor Europene (')
(denumit in continuare ,regulamentul financiar”), in special
articolul 75,

avand in vedere Regulamentul (CE) nr. 882/2004 al Parla-
mentului European si al Consiliului din 29 aprilie 2004
privind controalele oficiale efectuate pentru a asigura verificarea
conformitdtii cu legislatia privind hrana pentru animale si
produsele alimentare si cu normele de sindtate animald si de
bundstare a animalelor (), in special articolul 66 alineatul (1)
litera (c) si alineatul (2),

avand in vedere Decizia 2009/470/CE a Consiliului din 25 mai
2009 privind anumite cheltuieli in domeniul veterinar (), in
special articolul 35 alineatul (2) si articolul 36 alineatul (2),

intrucat:

(1) In conformitate cu articolul 75 din regulamentul
financiar si cu articolul 90 alineatul (1) din normele de
aplicare, angajamentul cheltuielilor de la bugetul Uniunii
este precedat de o decizie de finantare care stabileste
elementele esentiale ale actiunii care implicd cheltuielile
si care este adoptatd de citre instituia competentd sau de
cdtre autorititile imputernicite de aceasta.

(2)  Regulamentul (CE, Euratom) nr. 2342/2002 al Comisiei
din 23 decembrie 2002 de stabilire a normelor de
aplicare a Regulamentului (CE, Euratom) nr. 1605/2002
al Consiliului privind regulamentul financiar aplicabil
bugetului  general al Comunititilor Europene (*)
(denumit in continuare ,normele de aplicare”) determinad
gradul de detaliere considerat suficient pentru a descrie
cadrul unei decizii de finantare.

(3) In conformitate cu articolul 53d din regulamentul
financiar, s-au obtinut elemente de probd care arati ci
organizatiile internationale care urmeazd a fi insircinate
de citre Comisie cu punerea in aplicare a fondurilor
Uniunii in gestiune comund aplicd, in materie de contabi-
litate, audit, control intern si achizitii publice, standarde
care oferd garantii echivalente standardelor acceptate la
nivel international.

(4 Articolul 50 alineatul (1) din Regulamentul (CE) nr.
178/2002 al Parlamentului European si al Consiliului
din 28 ianuarie 2002 de stabilire a principiilor si a
cerintelor generale ale legislatiei alimentare, de instituire

248, 16.9.2002, p. 1.
165, 30.4.2004, p. 1.
155, 18.6.2009, p. 30.
157, 10.6.1992, p. 10.
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a Autoritatii Europene pentru Siguranta Alimentard si de
stabilire a procedurilor in domeniul sigurantei produselor
alimentare (°) stabileste, sub forma unei retele, un sistem
de alertd rapidd pentru notificarea unui risc direct sau
indirect pentru sinitatea umand derivat din produsele
alimentare sau din hrana pentru animale si atribuie
Comisiei gestionarea acestei retele.

Articolul 20 din Regulamentul (CE) nr. 1924/2006 al
Parlamentului European si al Consiliului din 20 decembrie
2006 privind mentiunile nutritionale si de sdndtate
inscrise pe produsele alimentare (°) impune Comisiei si
instituie §i sd pdstreze un registru privind mentiunile
nutritionale si de sdndtate referitoare la produsele
alimentare.

Articolul 28 din Regulamentul (CE) nr. 1829/2003 al
Parlamentului  European i al Consiliului  din
22 septembrie 2003 privind produsele alimentare si
furajele modificate genetic () impune Comisiei sd intoc-
meascd §i si pastreze la dispozitia publicului un registru
al produselor alimentare si al furajelor modificate genetic.

Articolul 25 din Regulamentul (CE) nr. 1334/2008 al
Parlamentului European si al Consiliului din 16 decembrie
2008 privind aromele si anumite ingrediente alimentare
cu proprietdti aromatizante destinate utilizdrii in si pe
produsele alimentare si de modificare a Regulamentului
(CEE) nr. 1601/91 al Consiliului, a Regulamentelor (CE)
nr. 2232/96 si (CE) nr. 110/2008 si a Directivei
2000/13/CE (%) dispune cd Uniunea stabileste o listd de
substante aromatizante.

Articolul 31 alineatul (2) din Directiva 2001/18/CE a
Parlamentului European i a Consiliului din 12 martie
2001 privind diseminarea deliberatd in mediu a orga-
nismelor modificate genetic si de abrogare a Directivei
90/220/CEE a Consiliului (°) impune Comisiei sd stabi-
leascd unul sau mai multe registre in scopul inregistrarii
informatiilor cu privire la modificarile genetice din OMG-
uri care pot folosi la detectarea si identificarea produselor
specifice derivate din OMG-uri, pentru a facilita controlul
si inspectia de dupd comercializare.

Articolele 4-8 din Regulamentul (CE) nr. 258/97 al Parla-
mentului European si al Consiliului din 27 ianuarie 1997
privind alimentele si ingredientele alimentare noi (1)
impun punerea la dispozitie si intretinerea unei retele
intre statele membre ale UE si Comisia Europeand,
pentru un schimb rapid de date care si permitd
tratarea in conditii de sigurantd a informatiilor
confidentiale.

31, 1.2.2002, p. 1.
404, 30.12.2006, p. 9.

354, 31.12.2008, p. 34.
106, 17.4.2001, p. 1.
43,14.2.1997, p. 1.

) JO L
) JO L
) JO L 268, 18.10.2003, p. 1.
) JO L
) JO L
) JO L
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Articolul 2 alineatul (1) litera (i) si articolul 21 alineatul
(6) din Directiva 2000/29/CE a Consiliului din 8 mai
2000 privind masurile de protectie impotriva introducerii
in Comunitate a unor organisme ddundtoare plantelor
sau produselor vegetale si impotriva rispandirii lor in
Comunitate (') prevdd infiintarea unei retele pentru noti-
ficarea noilor aparitii de organisme daundtoare,
formularea de recomandiri pentru stabilirea orientdrilor
pentru inspectorii nationali in vederea desfasurarii
inspectiilor fitosanitare la import, precum si programe
destinate sd sporeascd cunostintele inspectorilor nationali.

Articolul 10 din Directiva 69/464/CEE a Consiliului din
8 decembrie 1969 privind combaterea rdiei negre a
cartofului (?), articolul 1 litera (a) si articolul 2 din
Directiva 93/85/CEE a Consiliului din 4 octombrie
1993 privind combaterea vestejirii bacteriene a cartofu-
lui (%), articolul 1 litera (a) si articolul 2 din Directiva
98/57|CE a Consiliului din 20 iulie 1998 privind
controlul Ralstonia solanacearum (Smith) Yabuuchi et al. (%)
si articolele 1, 4 si 8 din Directiva 2007/33/CE a
Consiliului din 11 iunie 2007 privind combaterea nema-
tozilor cu chisturi ai cartofului §i de abrogare a Directivei
69/465|CEE (°) stabilesc conditiile pentru combaterea
raiei negre a cartofului, vestejirii bacteriene a cartofului,
putregaiului brun al cartofului si nematozilor cu chisturi
ai cartofului, toate acestea constituind boli foarte
importante ale culturii de cartofi. Aceste dispozitii
impun 1in special cerinte stricte pentru realizarea de
anchete periodice pentru monitorizarea prezentei orga-
nismelor diundtoare mentionate anterior, precum si
obligatia de a comunica rezultatele acestora Comisiei.

Articolul 76 alineatul (1) litera (a) din Regulamentul (CE)
nr. 1107/2009 al Parlamentului European si al
Consiliului din 21 octombrie 2009 privind introducerea
pe piatd a produselor fitosanitare si de abrogare a Direc-
tivelor 79/117/CEE si 91/414/CEE ale Consiliului (%)
prevede finantarea dezvoltirii unei baze de date pentru
colectarea si stocarea tuturor informatiilor referitoare la
produsele de protectie a plantelor.

Articolul 5e din Directiva 68/193/CEE a Consiliului din
9 aprilie 1968 privind comercializarea materialului
pentru inmultirea vegetativd a vitei de vie (7) impune
Comisiei publicarea unui catalog comun al soiurilor
care intrd in sfera de aplicare a directivei.

Articolul 7 alineatul (6) din Directiva 2008/90/CE a
Consiliului din 29 septembrie 2008 privind comercia-
lizarea materialului de inmultire si plantare fructifer
destinat productiei de fructe (%) prevede ci se poate
decide stabilirea si publicarea unui catalog comun al soiu-
rilor.

Articolul 11 alineatul (1) din Directiva 1999/105/CE a
Consiliului din 22 decembrie 1999 privind comercia-
lizarea materialului forestier de reproducere prevede ci

169, 10.7.2000, p. 1.
323, 24.12.1969, p. 1.
259, 18.10.1993, p. 1.
235, 21.8.1998, p. 1.
156, 16.6.2007, p. 12.
309, 24.11.2009, p. 1.
93, 17.4.1968, p. 15.
267, 8.10.2008, p. 8.

Comisia poate publica o ,listd comunitard a materialului
de bazd autorizat pentru productia materialului forestier
de reproducere”.

Articolul 17 alineatul (1) din Directiva 2002/53/CE a
Consiliului din 13 iunie 2002 privind Catalogul comun
al soiurilor de plante agricole (°) si articolul 17 alineatul
(1) din Directiva 2002/55/CE a Consiliului privind
comercializarea  semintelor de legume ('%)  prevad
publicarea de citre Comisie a unui Catalog comun al
soiurilor de plante agricole si, respectiv, a unui Catalog
comun al soiurilor de specii de legume.

Articolul 36 alineatul (1) litera (a) din Regulamentul (CE)
nr. 396/2005 al Parlamentului European si al Consiliului
din 23 februarie 2005 privind continuturile maxime apli-
cabile reziduurilor de pesticide din sau de pe produse
alimentare si hrana de origine vegetald si animald
pentru animale si de modificare a  Directivei
91/414/CEE (') prevede stabilirea unei baze de date
consolidate a legislatiei Uniunii in materie de continuturi
maxime aplicabile reziduurilor de pesticide si punerea
informatiilor in cauzd la dispozitia publicului.

Articolul 8 din Directiva 96/23/CE a Consiliului din
29 aprilie 1996 privind misurile de control care se
aplicd anumitor substante si reziduurilor acestora in
animalele vii si in produsele obtinute de la acestea si
de abrogare a Directivelor 85/358/CEE si 86/469/CEE
si a Deciziilor 89/187/CEE si 91/664/CEE (12) prevede
constituirea unei baze de date pentru elaborarea
planurilor de monitorizare.

Articolul 6 alineatul (4) din Regulamentul (CE) nr.
999/2001 al Parlamentului European si al Consiliului
din 22 mai 2001 de stabilire a unor reglementari
pentru prevenirea, controlul §i eradicarea anumitor
forme transmisibile de encefalopatie spongiformi (%)
prevede o bazd de date in ceea ce priveste supravegherea
epidemiologicd a encefalopatiilor spongiforme bovine.

Articolul 10 din Regulamentul (CE) nr. 1333/2008 al
Parlamentului European si al Consiliului din 16 decembrie
2008 privind aditivii alimentari (') prevede exploatarea si
intretinerea de baze de date in legiturd cu procedura
comund de autorizare pentru aditivii alimentari.

Articolul 35 alineatul (1) din Decizia 2009/470/CE
dispune cd introducerea de sisteme de identificare a
animalelor si de notificare a bolilor poate beneficia de
asistentd financiard din partea Uniunii. Ar trebui acordatd
o contributie financiard din partea Uniunii pentru
gestionarea si imbundtdtirea sistemului de notificare a
bolilor animalelor (ADNS), in temeiul Deciziei
2005/176/CE a Comisiei din 1 martie 2005 de stabilire
a formei codificate si a codurilor privind notificarea
bolilor animalelor in aplicarea Directivei 82/894/CEE a
Consiliului (1%).

193, 20.7.2002, p. 1.
193, 20.7.2002, p. 33.
70, 16.3.2005, p. 1.

147, 31.5.2001, p. 1.
354, 31.12.2008, p. 16.
59, 5.3.2005, p. 40.

) JO L
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) JO L
) JO L 125, 23.5.1996, p. 10.
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) Jo L
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(22) Articolul 36 din Decizia 2009/470/CE prevede
contributia financiard a Uniunii pentru anumite sisteme
informatizate utilizate in cadrul comertului si importului
in interiorul Uniunii.

(23) Este necesar si se continue furnizarea de contributii
financiare pentru gizduirea, gestionarea si intretinerea
sistemului informatic veterinar integrat TRACES (Trade
Control and Expert System — Sistemul de control al
comertului si de expertizd) introdus prin Decizia
2003/24/CE a Comisiei din 30 decembrie 2002 privind
dezvoltarea unui sistem informatic veterinar integrat (1).

(24) In conformitate cu articolul 27 din Decizia
2009/470/CE, statele membre trebuie si introducd
cereri pentru programele de eradicare si de supraveghere
si rapoarte §i cereri de platd referitoare la programele
aprobate; dezvoltarea unui sistem online de depunere a
cererilor, a rapoartelor si a cererilor de platd ar facilita
gestionarea informatiilor.

(25)  Pentru a asigura coordonarea actiunilor si o punere in
aplicare eficientd a planului informatic al Directiei
Generale Sdndtate i Consumatori, programul de lucru
pentru 2012 privind aceste actiuni, impreuni cu
finantarea necesard, ar trebui aprobate prin prezenta
decizie unici.

(26)  Prezenta decizie constituie, de asemenea, o decizie de
finantare a cheltuielilor in contextul gestiondrii centra-
lizate indirecte sau al gestiunii comune in sarcina
bugetului Uniunii.

(27)  Prezenta decizie de finantare poate, de asemenea, acoperi
plata dobénzilor datorate pentru intdrzierea platii, in
temeiul articolului 83 din regulamentul financiar si al
articolului 106 alineatul (5) din normele de aplicare.

(28)  Mdsurile prevazute in prezenta decizie sunt conforme cu
avizul Comitetului permanent pentru lantul alimentar si
sdndtatea animald,

DECIDE:

Articolul 1

Se adoptd programul de lucru pentru 2012 privind actiunile
legate de crearea si de intretinerea aplicatiilor informatice in
domeniul sigurantei alimentelor, sdndtitii animalelor, bunastdrii
animalelor si sindtitii plantelor (denumit in continuare ,pro-
gramul de lucru”), astfel cum este stabilit in anexd. Adoptarea

() JO L 8, 14.1.2003, p. 44.

sa constituie o decizie de finantare in sensul articolului 75 din
regulamentul financiar.

Articolul 2

Contributia maximd autorizatd prin prezenta decizie pentru
punerea in aplicare a programului de lucru este fixatd la
6 856 000 EUR, urmand a fi finantatd prin liniile bugetare
urmitoare din bugetul general al Uniunii Europene pentru
2012:

(a) linia bugetard nr. 17 04 02 01: 4 989 000 EUR;
(b) linia bugetard nr. 17 04 04 01: 1 180 000 EUR;
(¢) linia bugetard nr. 17 04 07 01: 687 000 EUR.

Aceste credite pot acoperi, de asemenea, dobanzile datorate
pentru intarzierea platii.

Articolul 3

Executia bugetard a sarcinilor legate de actiunea mentionata la
punctul 2 din anexd poate fi incredintatd OIE, care aplicd
standarde care oferd garantii echivalente standardelor recu-
noscute la nivel international in materie de contabilitate, de
audit, de control intern si de achizitii publice.

Articolul 4

Modificirile cumulate ale creditelor alocate actiunilor specifice
vizate de programul de lucru care nu depisesc 10 % din
contributia maximd previzutd la articolul 2 din prezenta
decizie nu sunt considerate semnificative in sensul articolului
90 alineatul (4) din Regulamentul (CE, Euratom) nr. 2342/2002,
cu conditia ca acestea si nu afecteze semnificativ natura si
obiectivul programului de lucru.

Ordonatorul de credite poate adopta astfel de modificiri in
conformitate cu principiul bunei gestiuni financiare si al
proportionalitatii.

Adoptatd la Bruxelles, 11 iulie 2012.

Pentru Comisie
John DALLI

Membru al Comisiei
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ANEXA

Program de lucru pentru 2012 referitor la aplicatiile informatice in domeniul sigurantei alimentelor, sinatitii

3.1.

animalelor, bundstirii animalelor si sinititii plantelor

INTRODUCERE

Prezentul program de lucru contine misuri de punere in aplicare pentru anul 2012. Pe baza obiectivelor indicate,
alocarea bugetului si principalele actiuni sunt urmatoarele:

— pentru un grant (455 000 EUR) si achizitii (puse in aplicare in cadrul gestiondrii centralizate directe):
6 401 000 EUR.

ACTIUNE PUSA IN APLICARE IN CADRUL GESTIUNII COMUNE PRIN INTERMEDIUL UNUI ACORD
CU OIE

CONTRIBUTIE LA DEZVOLTAREA SI LA PUNEREA IN APLICARE A UNUI SISTEM DE INFORMARE CU PRIVIRE
LA BOLILE ANIMALELOR (ADIS)

Temei juridic

Articolul 35 alineatul (2) din Decizia 2009/470/CE a Consiliului

Linie bugetard

17 04 02 01

Suma estimatd

Intre 380 000 si 455 000 EUR
Contributia face obiectul unui acord scris cu OIE.

Entitatea responsabild cu punerea in aplicare

Organizatia Mondiald pentru Sinitatea Animalelor (OIE) este o organizatie interguvernamentald responsabild cu
imbunititirea sinititii animalelor la nivel mondial. in vederea imbunitatirii stirii de sinitate a animalelor la nivel
mondial si, prin urmare, in vederea reducerii riscului de boli ale animalelor in UE, este important ca abordarea UE
privind sdndtatea si bunistarea animalelor si fie comunicatd tuturor tdrilor membre ale OIE si ca UE, cu aceastd
ocazie, sd sprijine in mod activ conferintele si seminarele de formare profesionali organizate de OIE pentru
promovarea politicii UE privind sindtatea si bundstarea animalelor.

Comisia si OIE au semnat, la 7 junie 2010, un acord-cadru pe termen lung care stabileste dispozitiile administrative
si financiare pentru cooperarea lor (anexat la prezenta decizie), in virtutea caruia ,Acordul privind contributia Uniunii
Europene incheiat cu o organizatie internationald” (denumit in continuare ,Acordul standard privind contributia” sau
LASC”) se aplicd programelor si actiunilor la nivel mondial, regional si national administrate de OIE si finantate sau
cofinantate de Uniunea Europeand.

O evaluare aprofundatd si completd a fost efectuatd anterior de citre OIE pe baza unei ,evaludri pe patru piloni”.
Aceastd evaluare a stabilit cd OIE a aplicat, in materie de contabilitate, audit, control al calitdtii si proceduri de
achizitie, standarde care oferd garantii echivalente standardelor recunoscute la nivel international.

Obiectivul general si scopul actiunii

Dupd incheierea si validarea actualei faze-pilot a ADIS in 2012, o primd versiune a ADIS va fi pusd la punct in
vederea utilizdrii sale in conditii reale.

ACHIZITII PUBLICE

Proiecte informatice in sprijinul functionarii sistemului rapid de alerti pentru alimente si furaje (RASFF),

registrul aditivilor alimentari, materiale care intrd in contact cu alimentele, OMG-uri, alimente noi, arome si
mentiuni nutritionale si de sinatate

Actiunea care urmeazd s fie finantatd din acest buget are drept obiectiv finalizarea punerii in aplicare si intretinerea
sistemului de avertizare rapidd generald (Generic Rapid Alert System — GRAS); aceastd aplicatie informaticd a fost
introdusd in 2011, pentru a fi utilizatd de cea mai recentd versiune a sistemului rapid de alertd pentru alimente si
furaje, introdusd, de asemenea, in 2011. Utilizarea aceleiasi platforme informatice de diferitele sisteme de alertd
gestionate de Comisie faciliteazd schimbul de informatii intre aceste sisteme §i imbunititeste capacitatea de
gestionare din punct de vedere informatic.
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Pentru a dispune de o opinie informata asupra substantelor neautorizate si pentru a sprijini RASFF, este necesar s se
pastreze registre ale substantelor autorizate (aditivi, materiale care intrd in contact cu alimentele, alimente noi,
alimente si furaje modificate genetic, OMG-uri, arome ...).

Actiuni avute in vedere:
— contributie la intretinerea si la dezvoltarea RASFF: 200 000 EUR;

— dezvoltare suplimentard pentru imbundtitirea eficacitdtii aplicdrii sectoriale a RASFF, inclusiv a specificatiilor
aplicabile legaturilor sistemului extern: 308 000 EUR;

— registrul materialelor autorizate care intrd in contact cu alimentele (substante destinate utilizarii in materiale si
obiecte active si inteligente; procese de reciclare), alimente noi, alimente si furaje modificate genetic, OMG-uri,
aditivi alimentari, arome: 200 000 EUR;

— dezvoltarea unei noi versiuni a registrului de alimente noi (pe baza programelor informatice existente):
100 000 EUR;

— stabilirea unui registru al Uniunii privind mentiunile nutritionale si de sdnitate: 82 000 EUR;

— contributie la imbundtdtirea securitatii sistemelor informatice, la echipa de sprijin central, la gizduirea centrald si
la echipamentele informatice centrale necesare pentru functionarea si gestionarea aplicatiilor accesibile publicului:
390 000 EUR.

Temei juridic

Articolul 50 alineatul (1) din Regulamentul (CE) nr. 178/2002
Articolul 19 alineatul (1) din Regulamentul (CE) nr. 1829/2003
Articolul 28 din Regulamentul (CE) nr. 1924/2006

Articolul 25 din Regulamentul (CE) nr. 1334/2008

Articolul 31 din Directiva 2001/18/CE

Articolele 4-8 din Regulamentul (CE) nr. 258/97

Linie bugetard

17 04 02 01 — Suma: 1 280 000 EUR

Numdrul orientativ i tipul contractelor previzute

Contracte specifice intra muros in functie de volumul de timp si de resurse (Time & Means), pe baza contractelor-cadru
existente furnizate de DG DIGIT in cadrul cererilor de oferte ESP-DESIS 1I sifsau SANCO[2010/A4/001

Numir orientativ de contracte specifice: treisprezece

Obiectul contractelor previzute (dacd este posibil)

Dezvoltarea si Intretinerea sistemelor informatice, inclusiv gestionarea de proiecte, controlul calitatii, analiza activittii
economice, programarea si documentarea

Calendar orientativ pentru lansarea procedurii de achizifii publice

Contractele ar trebui semnate pand la sfarsitul primului semestru al anului 2012.

Punere in aplicare

Gestionare directd

Contract specific

Contracte specifice pe baza contractelor-cadru existente furnizate de DG DIGIT in cadrul cererilor de oferte ESP-
DESIS 1I sifsau a contractului-cadru SANCO/2010/A4/001

Proiecte informatice pentru sprijinirea punerii in aplicare a misurilor de protectie a plantelor, EUROPHYT

EUROPHYT este o aplicatie web care le permite statelor membre sd notifice interceptdrile loturilor neconforme cu
cerintele in materie de sinatate a plantelor. In cursul unei reuniuni a tuturor reprezentantilor statelor membre
responsabili de EUROPHYT, a fost adoptat un plan pentru reinnoirea interfetei. Sistemul EUROPHYT utilizeazd
resurse centrale si resurse provenite din aplicatia GRAS care trebuie furnizate si pistrate la zi. Baza de date privind
cerintele fitosanitare aplicabile importului de plante este in curs de elaborare si va fi finalizatd inainte de sfarsitul
anului.
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Actiunile de finantat din acest buget sunt:
— stabilirea unei liste comunitare a materialelor forestiere de reproducere: 100 000 EUR;

— dezvoltarea §i gizduirea unei baze de date privind cerintele fitosanitare aplicabile importului de plante:
100 000 EUR;

— finregistrarea cererilor privind produsele de protectie a plantelor: 100 000 EUR;

— dezvoltarea inregistrdrii tuturor transporturilor de plante: 200 000 EUR;

— culegere de date pentru monitorizarea materialelor de bazad autorizate aflate pe lista comunitard: 25 000 EUR;
— intretinerea evolutivd a aplicatieic EUROPHYT existente: 100 000 EUR;

— imbundtitirea interfetei pentru utilizatori a aplicatieic EUROPHYT: 150 000 EUR;

— gdzduirea aplicagiei EUROPHYT: 50 000 EUR;

— culegere de date in legdturd cu supravegherea si notificdrile aparitiilor de organisme daunitoare, in temeiul
Directivei 2000/29/CE a Consiliului si al Directivelor 93/85/CEE, 98/57/CE, 2007/33/CE: 60 000 EUR;

— contributie la echipa de sprijin central, la gizduirea centrald §i la echipamentele informatice centrale:
60 000 EUR;

— contributie la echipa de web centrald si la securitate: 65 000 EUR.

Temei juridic

Articolul 2 alineatul (1) litera (i) si articolul 21 alineatul (6) din Directiva 2000/29/CE
Articolul 10 din Directiva 69/464/CEE

Articolul 1 litera (a) si articolul 2 din Directiva 93/85/CEE

Articolul 1 litera (a) si articolul 2 din Directiva 98/57/CE

Articolele 1, 4 si 8 din Directiva 2007/33/CE

Articolul 66 alineatul (1) litera (c) si alineatul (2) din Regulamentul (CE) nr. 882/2004
Articolul 76 alineatul (1) litera (a) din Regulamentul (CE) nr. 1107/2009

Linie bugetard

17 04 04 01 — Suma: 1 010 000 EUR

Numdrul orientativ i tipul contractelor previzute
Contracte specifice intra muros in functie de volumul de timp si de resurse (Time & Means), pe baza contractelor-cadru
existente furnizate de DG DIGIT in cadrul cererii de oferte ESP-DESIS II

Numdr orientativ de contracte specifice: zece

Obiectul contractelor previzute (dacd este posibil)

Dezvoltarea si Intretinerea sistemelor informatice, inclusiv gestionarea de proiecte, controlul calitdtii, analiza activitatii
economice, programarea si documentarea

Calendar orientativ pentru lansarea procedurii de achizitii publice

Contractele ar trebui semnate pand la sfarsitul primului semestru al anului 2012.

Punere in aplicare

Direct de citre DG
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3.4.

Contract specific
Contracte specifice pe baza contractelor-cadru existente furnizate de DG DIGIT in cadrul cererilor de oferte ESP-
DESIS II si/sau SANCO/2010/A4/001

Proiecte informatice in sprijinul functiondrii cataloagelor comune de soiuri de plante agricole, de legume, de
vitd-de-vie si de plante fructifere si a listei comunitare a materialelor de bazi autorizate pentru productia
materialelor forestiere de reproducere

Aplicatia ,Cataloage comune” permite gestionarea cataloagelor de soiuri de plante agricole (Directiva 2002/53/CE) si
de legume (Directiva 2002/55/CE) ale ciror seminte nu sunt supuse niciunei restrictii de comercializare in Uniunea
Europeand, in Norvegia si in Islanda.

Utilizarea aplicatiei este prevdzutd, de asemenea, pentru catalogul de soiuri de viti-de-vie (Directiva 68/193/CEE),
pentru lista comunitard a materialelor de bazd autorizate pentru productia materialelor forestiere de reproducere
(Directiva 1999/105/CE) si pentru o listd comund a soiurilor de plante fructifere (Directiva 2008/90/CE).

O bazd de date prevede gestionarea acestor cataloage de citre Comisie, accesul statelor membre si schimbul
electronic de date intre statele membre, Comisie si Oficiul pentru Publicatii.

In 2012, intretinerea sistemului va fi asiguratd si functionalititile tehnologice vor fi actualizate pentru a adapta
sistemul la evolutiile mai recente in materie de publicare electronici.
Temei juridic

Articolul 5 litera (¢) din Directiva 68/193/CEE
Articolul 7 alineatul (6) din Directiva 2008/90/CE
Articolul 11 alineatul (1) din Directiva 1999/105/CE
Articolul 17 alineatul (1) din Directiva 2002/53/CE
Articolul 17 alineatul (1) din Directiva 2002/55/CE

Linie bugetard

17 04 04 01 — Suma: 50 000 EUR

Numdrul orientativ si tipul contractelor previzute

Contracte specifice intra muros in functie de volumul de timp si de resurse (Time & Means), pe baza contractelor-cadru
existente furnizate de DG DIGIT in cadrul cererilor de oferte ESP-DESIS 1I sifsau a contractului-cadru SANCO/2010/
A4/001

Numdr orientativ de contracte specifice: unul

Obiectul contractelor previzute (dacd este posibil)

Dezvoltarea i intretinerea sistemelor informatice, inclusiv gestionarea de proiecte, controlul calititii, analiza activitatii
economice, programarea si documentarea

Calendar orientativ pentru lansarea procedurii de achizitii publice

Contractul ar trebui semnat pand la sfarsitul primului semestru al anului 2012.

Punere in aplicare

Direct de citre DG

Contract specific

Contracte specifice pe baza contractelor-cadru existente furnizate de DG DIGIT in cadrul cererii de oferte ESP-DESIS
I

Baza de date privind reziduurile de pesticide

Regulamentul (CE) nr. 396/2005 prevede crearea si intreinerea unei baze de date consolidate a legislatiei comunitare
privind limitele maxime ale reziduurilor (LMR) de pesticide. Aceastd actiune are drept obiectiv punerea in aplicare a
dispozitiilor mentionate anterior, prin intermediul intretinerii si al imbunatitirii unei baze de date care va permite
introducerea datelor din statele membre si publicarea electronicd automatd prin stabilirea unui format de export
pentru Oficiul pentru Publicatii.
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Temei juridic

Articolul 36 alineatul (1) litera (a) din Regulamentul (CE) nr. 396/2005

Linie bugetard

17 04 04 01 — Suma: 120 000 EUR

Numdrul orientativ si tipul contractelor previzute

Contracte specifice intra muros in functie de volumul de timp si de resurse (Time & Means), pe baza contractelor-cadru
existente furnizate de DG DIGIT in cadrul cererilor de oferte ESP-DESIS II sifsau a contractului-cadru SANCO/2010/
A4/001

Numdr orientativ de contracte specifice: unul

Obiectul contractelor previzute (dacd este posibil)

Dezvoltarea si intretinerea sistemelor informatice, inclusiv gestionarea de proiecte, controlul calititii, analiza activitatii
economice, programarea si documentarea

Calendar orientativ pentru lansarea procedurii de achizitii publice

Contractul ar trebui semnat pand la sfarsitul primului semestru al anului 2012.

Punere in aplicare

Direct de citre DG

Contract specific

Contracte specifice pe baza contractelor-cadru existente furnizate de DG DIGIT in cadrul cererilor de oferte ESP-
DESIS 11 sifsau SANCO/2010/A4/001

3.5. Proiecte informatice in sprijinul punerii in aplicare a Regulamentului (CE) nr. 882/2004, a Directivei
96/23/CE a Consiliului, a Regulamentului (CE) nr. 999/2001 si a Regulamentului (CE) nr. 1333/2008

Actiunile de finantat din acest buget includ crearea si intretinerea instrumentelor informatice menite si asigure o
aplicare corectd a unei serii de noi cerinte aplicabile in cazul efectudrii de controale oficiale in domeniul legislatiei
privind hrana pentru animale si produsele alimentare de citre statele membre si de citre Comisie, pe de o parte,
sifsau s rispundd unor nevoi sau obligatii specifice in materie de control al produselor alimentare si al hranei pentru
animale, in conformitate cu temeiul juridic, pe de altd parte.

Actiunile se referd la imbundtdtirea si la sporirea capacititii bazelor de date pentru culegerea de date referitoare la
planurile de control nationale si la rezultatele controalelor oficiale, astfel incat Comisia si le poatd verifica confor-
mitatea si sd le monitorizeze evolutiile, pe de o parte, si la dezvoltarea de sisteme online pentru inregistrarea acestor
date, furnizate de citre statele membre sifsau de citre Comisie, pe de altd parte.

Actiunile sunt:

— punerea in aplicare, exploatarea si intretinerea bazelor de date legate de supravegherea epidemiologicd a ence-
falopatiei spongiforme bovine [articolul 6 alineatul (4) din Regulamentul (CE) nr. 999/2001], de procedura
comund de autorizare pentru aditivii alimentari [Regulamentul (CE) nr. 1333/2008], de planurile de monitorizare
a reziduurilor (articolul 8 din Directiva 96/23CE) si de rezultatele cantitative ale acestei monitorizari:
150 000 EUR;

— dezvoltarea continud a unui sistem informatic si intretinerea si evolutia unei infrastructuri specifice care va
permite impdrtdsirea, validarea §i monitorizarea datelor colectate de Comisie in legiturd cu punerea in
aplicare a legislatiei privind produsele alimentare si hrana pentru animale in statele membre si in tarile terte,
inclusiv a informatiilor colectate de Oficiul Alimentar §i Veterinar. Instrumentul informatic ar trebui s permitd
stabilirea unor ,profiluri de tard” care si faciliteze evaluarea planurilor de control transmise de autorititile
competente: 122 000 EUR;

— punerea in aplicare si intretinerea unui sistem complet si securizat pentru gestionarea si planificarea inspectiilor
Uniunii in conformitate cu Regulamentul (CE) nr. 882/2004, pentru gestionarea si stocarea rapoartelor de audit
si a documentelor conexe si pentru urmdrirea recomandarilor rezultate din auditurile de inspectie: 220 000 EUR;

— contributie la imbunititirea securitdtii sistemelor informatice, la echipa de sprijin central si la echipamentele
informatice centrale necesare pentru punerea in aplicare a tuturor sistemelor legate de actiunile mentionate
anterior: 195 000 EUR.
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Temei juridic

Articolul 8 din Directiva 96/23/CE

Articolul 6 alineatul (4) din Regulamentul (CE) nr. 999/2001

Articolul 10 din Regulamentul (CE) nr. 1333/2008

Articolul 66 alineatul (1) litera (c) si alineatul (2) din Regulamentul (CE) nr. 882/2004

Linie bugetard

17 04 07 01 — Suma: 687 000 EUR

Numdrul orientativ i tipul contractelor previzute

Contracte specifice intra muros in functie de volumul de timp si de resurse (Time & Means), pe baza contractelor-cadru
existente furnizate de DG DIGIT in cadrul cererilor de oferte ESP-DESIS 11, ITSS II si a contractului-cadru SANCO/
2010/A4/001

Numdr orientativ de contracte specifice: sapte

Obiectul contractelor previzute (dacd este posibil)

Dezvoltarea si intretinerea sistemelor informatice, inclusiv gestionarea de proiecte, controlul calititii, analiza activitatii
economice, programarea si documentarea

Calendar orientativ pentru lansarea procedurii de achizifii publice

Contractele ar trebui semnate pand la sfarsitul primului semestru al anului 2012.

Punere in aplicare

Direct de citre DG

Contract specific

Contracte specifice pe baza contractelor-cadru existente furnizate de DG DIGIT in cadrul cererilor de oferte ESP-
DESIS 11, ITSS I si SANCO/2010/A4/001

Sistemul de notificare a bolilor animalelor (ADNS)

Actiunea care urmeazd sd fie finantatd din acest buget are drept obiectiv finalizarea punerii in aplicare si intretinerea
sistemului de notificare a bolilor animalelor.

Actiuni avute in vedere:
— contributie la intretinerea si la dezvoltarea ADNS: 150 000 EUR;

— dezvoltare suplimentard pentru a imbunatdti eficacitatea si calitatea datelor hartilor privind epidemiile, inclusiv ale
hartilor care pot fi vizualizate si manipulate prin intermediul unui browser de internet: 100 000 EUR;

— servicii de gdzduire pentru a garanta disponibilitatea aplicatiei: 78 000 EUR;

— contributie la imbundtdtirea securitatii sistemelor informatice, la echipa de sprijin central, la gizduirea centrald si
la echipamentele informatice centrale necesare pentru functionarea si gestionarea aplicatiilor accesibile publicului:
255 000 EUR.

Temei juridic

Articolele 35 si 36 din Decizia 2009/470/CE a Consiliului

Linie bugetard

17 04 02 01 — Suma: 583 000 EUR

Numdrul orientativ si tipul contractelor previzute

Contracte specifice intra muros in functie de volumul de timp si de resurse (Time & Means), pe baza contractelor-cadru
existente furnizate de DG DIGIT in cadrul cererilor de oferte ESP-DESIS II sifsau a contractului-cadru SANCO/2010/
A4/001

Numdr orientativ de contracte specifice: patru
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Obiectul contractelor previzute (dacd este posibil)

Dezvoltarea si intretinerea sistemelor informatice, inclusiv gestionarea de proiecte, controlul calititii, analiza activitdtii
economice, programarea si documentarea

Calendar orientativ pentru lansarea procedurii de achizitii publice

Contractele ar trebui semnate pand la sfarsitul primului semestru al anului 2012.

Punere in aplicare

Direct de citre DG

Contract specific

Contracte specifice pe baza contractelor-cadru existente furnizate de DG DIGIT in cadrul cererilor de oferte ESP-
DESIS 11 si/sau SANCO[2010/A4/001

Sistemul de informare cu privire la bolile animalelor (ADIS)

Actiunea care urmeaza si fie finantatd din acest buget are drept obiectiv dezvoltarea interfetei si punerea in aplicare a
sistemului de informare cu privire la bolile animalelor.

Actiune avutd in vedere:

— contributie la sprijinirea securitdtii sistemelor informatice, la echipa de sprijin central, la gazduirea centrald si la
echipamentele informatice centrale necesare pentru functionarea si gestionarea aplicatiilor accesibile publicului:
75000 EUR.

Temei juridic
Articolele 35 si 36 din Decizia 2009/470/CE a Consiliului

Linie bugetard

17 04 02 01 — Suma: 75 000 EUR

Numdrul orientativ i tipul contractelor previzute

Contracte specifice intra muros in functie de volumul de timp si de resurse (Time & Means), pe baza contractelor-cadru
existente furnizate de DG DIGIT in cadrul cererilor de oferte ESP-DESIS II sifsau a contractului-cadru SANCO/2010/
A4/001

Numdr orientativ de contracte specifice: unul

Obiectul contractelor previzute (dacd este posibil)

Dezvoltarea si intretinerea sistemelor informatice, inclusiv gestionarea de proiecte, controlul calititii, analiza activitatii
economice, programarea si documentarea

Calendar orientativ pentru lansarea procedurii de achizitii publice

Contractele ar trebui semnate pand la sfarsitul primului semestru al anului 2012.

Punere in aplicare

Direct de citre DG

Contract specific

Contract specific pe baza contractelor-cadru existente furnizate de DG DIGIT in cadrul cererilor de oferte ESP-DESIS
Il sijsau SANCO/2010/A4/001

TRAde Control and Expert System (TRACES - Sistemul de control al comertului si de expertizi)
Actiunea care urmeazd si fie finantatd din acest buget are drept obiectiv imbundtatirea, intretinerea, sprijinirea si
punerea la dispozitie a sistemului TRACES.

Actiuni avute in vedere:

— 2380 000 EUR pentru gdzduirea, gestionarea si intretinerea sistemului informatic veterinar integrat TRACES
(Sistemul de control al comertului si de expertizd), sprijinul logistic destinat utilizatorilor TRACES, contributia la
serviciile centrale, comunicare, site-ul internet, securitatea si achizitionarea de licente de programe informatice
(inclusiv intretinerea si asistenta), semndtura electronici, gdzduirea aplicatiei;

— 80 000 EUR pentru sprijinirea sistemului de schimb pentru identificarea bovinelor.
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Temei juridic
Articolul 36 alineatul (2) din Decizia 2009/470/CE a Consiliului

Linie bugetard

17 04 02 01 — Suma: 2 460 000 EUR

Numdrul orientativ si tipul contractelor previzute

Contracte specifice intra muros in functie de volumul de timp si de resurse (Time & Means), pe baza contractelor-cadru
existente furnizate de DG DIGIT in cadrul cererilor de oferte ESP-DESIS II sifsau a contractului-cadru SANCO/2010/
A4/001

Numdr orientativ de contracte specifice: cincisprezece
Un memorandum de intelegere cu DG DIGIT pentru gazduire

Obiectul contractelor previzute (dacd este posibil)

Dezvoltarea si Intretinerea sistemelor informatice, inclusiv gestionarea de proiecte, controlul calitatii, analiza activitatii
economice, programarea si documentarea

Calendar orientativ pentru lansarea procedurii de achiziii publice

Contractele ar trebui semnate pand la sfarsitul primului semestru al anului 2012.

Punere in aplicare

Direct de citre DG

Contract specific

Contracte specifice pe baza contractelor-cadru existente furnizate de DG DIGIT in cadrul cererilor de oferte ESP-
DESIS 11 si/sau SANCO[2010/A4/001

Culegerea datelor pentru programele de eradicare si de control

Actiuni avute in vedere:

— 136 000 EUR pentru culegerea si tratarea datelor referitoare la aplicatiile programelor de eradicare/de supra-
veghere si pentru rapoartele si cererile de plata referitoare la programele aprobate in conformitate cu articolul 27
din Decizia 2009/470|CE.

Temei juridic
Articolul 27 din Decizia 2009/470/CE a Consiliului

Linie bugetard

17 04 02 01 — Suma: 136 000 EUR

Numdrul orientativ si tipul contractelor previzute

Contracte specifice intra muros in functie de volumul de timp si de resurse (Time & Means), pe baza contractelor-cadru
existente furnizate de DG DIGIT in cadrul cererilor de oferte ESP-DESIS II sifsau a contractului-cadru SANCO/2010/
A4/001

Numdr orientativ de contracte specifice: doud

Obiectul contractelor previzute (dacd este posibil)

Dezvoltarea si intretinerea sistemelor informatice, inclusiv gestionarea de proiecte, controlul calititii, analiza activitatii
economice, programarea si documentarea

Calendar orientativ pentru lansarea procedurii de achizitii publice

Contractul ar trebui semnat pand la sfarsitul primului semestru al anului 2012.

Punere in aplicare

Direct de citre DG

Contract specific

Contracte specifice pe baza contractelor-cadru existente furnizate de DG DIGIT in cadrul cererilor de oferte ESP-
DESIS I si/sau SANCO/2010/A4/001
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SINTEZA
. L Numér R, Suma in
Nr. Denumire Linie bugetard | estimat de Temei juridic EUR
contracte
1. | Contributie la dezvoltarea | 17 04 02 01 1 Articolul 35 alineatul (2) din Decizia 455 000
si la punerea in aplicare a 2009/470/CE
unui sistem de informare
cu privire la bolile
animalelor (ADIS)
2. | Proiecte informatice in 17 04 02 01 13 Regulamentele (CE) nr. 178/2002, 1280000
sprijinul functiondrii (CE) nr. 1924/2006, (CE) nr.
sistemului rapid de alertd 1829/2003, (CE) nr. 1334/2008,
pentru alimente si furaje Directiva 2001/18/CE, Regulamentul
(RASFF), registrul aditivilor (CE) nr. 258/97
alimentari, arome,
materiale care intrd in
contact cu alimentele,
OMGe-uri si alimente noi
3. | Proiecte informatice pentru | 17 04 04 01 10 Directivele 2000/29/CE, 69/464/CEE, | 1 010 000
sprijinirea punerii in 93/85/CEE, 98/57|CE si 2007/33/CE,
aplicare a masurilor de Regulamentele (CE) nr. 882/2004 si
protectie a plantelor, (CE) nr. 1107/2009
EUROPHYT
4. | Proiecte informatice in 17 04 04 01 1 Directivele 68/193/CEE, 2008/90/CE, 50 000
sprijinul functiondrii cata- 1999/105/CE, 2002/53/CE si
loagelor comune de soiuri 2002/55|CE
de plante agricole, de
legume, de vitd-de-vie si de
plante fructifere si a listei
comunitare a materialelor
de bazd autorizate pentru
productia materialelor
forestiere de reproducere
5. | Baza de date privind rezi- | 17 04 04 01 1 Regulamentul (CE) nr. 396/2005 120 000
duurile de pesticide
6. | Proiecte informatice in 17 04 07 01 7 Regulamentul (CE) nr. 882/2004, 687 000
sprijinul punerii in aplicare Directiva 96/23/CE a Consiliului,
a Regulamentului (CE) nr. Regulamentul (CE) nr. 999/2001,
882/2004, a Directivei Regulamentul (CE) nr. 1333/2008
96/23/CE a Consiliului, a
Regulamentului (CE) nr.
999/2001 si a Regula-
mentului (CE) nr.
1333/2008
7. | Sistemul de notificare a 17 04 02 01 4 Articolul 35 alineatul (2) din Decizia 583 000
bolilor animalelor (ADNS) 2009/470/CE a Consiliului
8. | ADIS 17 04 02 01 1 Articolul 35 alineatul (2) din Decizia 75000
2009/470/CE a Consiliului
9. | TRAde Control and Expert 17 04 02 01 15 Articolul 36 alineatul (2) din Decizia | 2 460 000
System (TRACES — Sistemul 2009/470/CE a Consiliului
de control al comertului si
de expertizd)
10. | Studii privind sdndtatea 17 04 02 01 2 Articolul 27 din Decizia 136 000
animald 2009/470/CE a Consiliului
TOTAL 55 6 856 000
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INFORMARI REFERITOARE LA SPATIUL ECONOMIC EUROPEAN

AUTORITATEA AELS DE SUPRAVEGHERE

Invitatie de a prezenta observatii in temeiul articolului 1 alineatul (2) partea I a Protocolului 3 la

Acordul intre statele AELS privind instituirea unei Autorititi de Supraveghere si a unei Curti de

Justitie, cu privire la ajutoare de stat, referitor la un posibil ajutor in favoarea AS Oslo Sporveier si
AS Sporveisbussene din Norvegia

(2012/C 204/04)

Prin Decizia nr. 123/12/COL din 28 martie 2012, reprodusd in versiunea lingvistici autenticd in paginile
care urmeazd acestui rezumat, Autoritatea AELS de Supraveghere a initiat procedura previzuti la articolul 1
alineatul (2) din partea I a Protocolului 3 la Acordul intre statele AELS privind instituirea unei Autoritdti de
Supraveghere si a unei Curti de Justitie. Autorititile norvegiene au fost informate prin intermediul unei copii
a deciziei respective.

Prin prezenta, Autoritatea AELS de Supraveghere trimite statelor AELS, statelor membre ale UE si partilor
interesate o notificare prin care le invitd s isi transmitd observatiile cu privire la mdsura in cauzi in termen
de o lund de la publicarea prezentei notificiri, la urmitoarea adresi:

EFTA Surveillance Authority
Registry

Rue Belliard/Belliardstraat 35
1040 Bruxelles/Brussel
BELGIQUE/BELGIE

Observatiile vor fi comunicate autorititilor norvegiene. Existd posibilitatea nedivulgirii identitdtii partii
interesate care prezintd observatiile, in urma unei solicitdri formulate in scris, in care se prezintd
motivele acestei cereri.

REZUMAT
Context

In Norvegia, sectorul transportului local cu autobuzul este reglementat de legea privind transportul
comercial din 2002 si de regulamentul privind transportul comercial din 2003. Atat legea privind trans-
portul comercial, ct si regulamentul privind transportul comercial au abrogat legislatia precedenti care era
in esentd similard. Acest cadru legislativ prevede inter alia un sistem de concesii necesare intreprinderilor
pentru a fi eligibile in cazul in care doresc sd li se atribuie executarea de servicii de transport public cu
autobuzul si conferd districtelor, precum Municipalitatea din Oslo, responsabilitatea de a compensa intre-
prinderile care opereazd pe rute neprofitabile. O astfel de compensatie poate fi acordati pentru a acoperi
diferenta dintre venitul obtinut din vinzarea de bilete si costul efectudrii serviciului.

In Oslo, dinainte de intrarea in vigoare a Acordului privind SEE, compensatia anuali se acorda concesio-
narilor pentru rutele neprofitabile in conformitate cu procedura bugetard a orasului. Compensatia se platea
sub forma unei sume anuale forfetare, care se baza pe costurile suportate in anii precedenti, avand in vedere
o varietate de factori de corectie. Incd din 2008, toate contractele pentru serviciile regulate de transport cu
autobuzul au fost atribuite intreprinderilor in urma unei licitatii publice. De atunci, nicio compensatie
precum cea descrisd mai sus nu a fost acordatdi AS Oslo Sporveier pentru serviciile regulate de transport
cu autobuzul.

AS Oslo Sporveier si, ulterior, filiala sa, AS Sporveisbussene, au fost insdrcinate sd furnizeze servicii regulate
de transport cu autobuzul in Oslo in conformitate cu dispozitiile descrise pe scurt mai sus, cu mult inainte
de intrarea in vigoare a Acordului privind SEE, pand in 2008.
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AS Oslo Sporveier a facut obiectul mai multor reorganizari incepand cu 1994. De exemplu, operarea
tuturor serviciilor de transport cu autobuzul, inclusiv a serviciilor comerciale de transport turistic, pe
langd serviciile regulate de transport cu autobuzul in Oslo, a fost subcontractatd, in 1997, filialei sale,
AS Sporveisbussene. Drept urmare, AS Oslo Sporveier si AS Sporveisbussene au incheiat un aga-numit acord
privind transportul, astfel incit AS Sporveisbussene si poatd deveni beneficiarul efectiv al compensatiei
anuale. Conform Acordului privind transportul, compensatia pentru serviciile regulate de transport cu
autobuzul a fost plititd in conformitate cu dispozitiile mentionate anterior. Autorititile norvegiene sustin
cd pe tot parcursul investigatiei — din 1994 pand in 2008 — au fost tinute evidente contabile separate pentru
activititile de serviciu public si cele comerciale in grupul Oslo Sporveier si cd activititile comerciale au fost
mereu facturate la preturile pietei pentru serviciile pe care le-au primit din activitdtile de serviciu public.

In 2004, Municipalitatea din Oslo — pe atunci actionar cu 98,8 % al AS Oslo Sporveier — a injectat capital in
valoare de 111 760 000 NOK pentru a acoperi subfinantarea fondurilor de pensii ale AS Sporveisbussene.
Subfinantarea a apdrut in perioada de dinainte de 1997 si a avut legdturd cu drepturile la pensie ale
angajatilor atat in serviciile de transport public, cat si in divizia de transport turistic a AS Oslo Sporveier.
AS Oslo Sporveier a fost obligatd si remedieze problema subfinantirii. Injectia de capital a fost solutia aleasd
de Municipalitatea din Oslo, in calitatea sa de proprietar, ca cel mai ieftin mijloc de realizare.

Evaluarea masurii
Prezenta ajutorului de stat

Autoritatea considerd cd atdt injectia de capital, cat si compensatiile plitite anual implicd ajutor de stat.

In ceea ce priveste injectia de capital pentru acoperirea subfinantarii fondurilor de pensii ale activitatii
comerciale, in momentul de fatd, autoritatea nu poate sd excludd faptul ci oferd un avantaj economic
pentru AS Oslo Sporveier, intrucit nu s-a prezentat nicio informatie din care si rezulte ci a fost acordati in
conformitate cu principiul investitorului in economia de piata.

In plus, in opinia preliminard a Autorititii atdit compensatia anuald, cat si injectia de capital pentru
acoperirea subfinantdrii aferentd fondurilor de pensii pentru serviciile publice (legate de costul care ar
putea constitui, de asemenea, baza pentru compensatia anuald) nu au fost calculate printr-o procedurd de
achizitii publice si nu sunt similare cu costul pe care l-ar fi avut o intreprindere bine gestionatd si care
dispune de echipamente adecvate. Prin urmare, al patrulea criteriu al jurisprudentei Altmark nu a fost
indeplinit si de aceea ambele metode constituie ajutoare de stat in sensul articolului 61 alineatul (1) din
Acordul privind SEE.

Natura ajutorului

In aceastd etapd, Autoritatea nu este in mdsurd si concluzioneze dacd ajutorul a fost acordat in cadrul unei
scheme de ajutor existente, care s-ar baza pe legea privind transportul comercial si pe regulamentul privind
transportul comercial, astfel cum au fost aplicate in Oslo inainte de intrarea in vigoare a Acordului privind
SEE. Trebuie remarcat faptul cd niciun alt ajutor nu a fost acordat incepand cu 2008 in conformitate cu
dispozitiile mentionate anterior. Presupunand ci o schemi de ajutor existent ar fi fost in vigoare inci din
1994, Autoritatea nu este in prezent in misurd sd stabileascd delimitarea exactd a schemei si nici sd
stabileasci dacd toate ajutoarele acordate au avut ca temei respectiva schemd. In plus, nu poate si
excludd faptul c¢i mdsurile reprezintd, cel putin intr-o mici mdasurd, in special cu privire la acoperirea
drepturilor de pensie referitoare la activittile comerciale, ajutor de stat ilegal si incompatibil.

Compatibilitatea ajutorului

In aceastd etapd, Autoritatea este de parere ci plitile efectuate pand in momentul incheierii, in 2008, a
concesiei acordate in mod direct si injectia de capital din 2004 pentru compensarea subfinantdrii fondului
de pensii ar putea fi in mare parte compatibile cu compensatia pentru serviciul public, conform articolului
49 din Acordul privind SEE. Evaluarea compatibilitdtii in decizia finald se va concentra asadar, in special
asupra existentei unei supracompensatii. In plus, ajutorul ar putea fi compatibil, cel putin partial, cu
articolul 61 alineatul (3) litera (c).

Concluzie

In lumina consideratiilor anterioare, Autoritatea a hotdrat si initieze procedura oficiald de investigare, in
conformitate cu articolul 1 alineatul (2) din Acordul privind SEE. Pirtile interesate sunt invitate s isi
prezinte observatiile in termen de o lund de la data publicirii prezentei notificiri in Jurnalul Oficial al
Uniunii Europene.
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EFTA SURVEILLANCE AUTHORITY DECISION
No 123/12/COL
of 28 March 2012
opening the formal investigation into potential aid to AS Oslo Sporveier and AS Sporveisbussene

(Norway)

THE EFTA SURVEILLANCE AUTHORITY (THE AUTHORITY’),

HAVING REGARD to the Agreement on the European Economic Area (the EEA Agreement)), in particular to
Articles 49 and 61 to 63 and Protocol 26,

HAVING REGARD to the Agreement between the EFTA States on the Establishment of a Surveillance
Authority and a Court of Justice (‘the Surveillance and Court Agreement’), in particular to Article 24,

HAVING REGARD to Protocol 3 to the Surveillance and Court Agreement (Protocol 3’), in particular to
Article 1 of Part I and Article 4(2) and (4) and Articles 6 and 13 of Part II,

HAVING REGARD to the consolidated version of the Authority’s Decision No 195/04/COL of 14 July 2004
on the implementing provisions referred to under Article 27 of Part II of Protocol 3 (the Implementing
Provisions Decision’) (1),

Whereas:

I. FACTS
1. Procedure
1.1. Administrative procedure leading to the Authority’s Decision No 254/10/COL

(1) By letter dated 11 August 2006, the Authority received a complaint from Konkurrenten.no AS (the
complainant’) alleging that the Norwegian authorities had granted State aid to AS Oslo Sporveis-
bussene (‘the complaint). The letter was registered by the Authority on 16 August 2006 (Event No
384017). By letter dated 17 August 2006 to the complainant, the Authority acknowledged the
receipt of the complaint (Event No 384134).

(2) By letter dated 7 September 2006, the Authority forwarded the complaint to the Norwegian au-
thorities and invited them to comment (Event No 387163). By letter dated 11 October 2006, the
Norwegian authorities replied to the information request. The letter was registered by the Authority
on 19 October 2006 (Event No 392725).

(3) By letter dated 20 October 2006, the complainant submitted further comments. The letter was
registered by the Authority on 23 October 2006 (Event No 394520).

(4) By letter dated 29 November 2006, the Authority requested further information from the Norwegian
authorities (Event No 394397). The Norwegian authorities replied by letter dated 11 January 2007.
The letter was registered by the Authority on 12 January 2007 (Event No 406541).

(5) By letter dated 19 June 2007, the Authority requested further information from the Norwegian
authorities (Event No 425271). The Norwegian authorities replied by letter submitted electronically
on 16 August 2007 (Event No 434326).

By e-mail dated 20 February 2008, the complainant submitted further information (Event No
466226).

(6) By letter submitted electronically on 2 April 2008, the Authority requested yet further information
from the Norwegian authorities (Event No 471926). The Norwegian authorities replied by letter
submitted electronically on 29 April 2008 (Event No 475480).

(7)  The complainant submitted further information by e-mails dated 25 May 2008 (Event No 478132),
2 June 2008 (Event No 479743), 9 July 2008 (Events No 489623 and 489626), 14 August 2008
(Event No 489591), 15 August 2008 (Event No 488527), 1 September 2008 (Event No 489591),
20 January 2009 (Event No 505210) and 22 January 2009 (Event No 505503).

(') Available at: http:/fwww.eftasurv.int/media/decisions/195-04-COL.pdf
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(10)

(1)

(13)

(14)

(15)

(16)

During the beginning of 2010, the Authority and the Norwegian authorities had informal contact
both via telephone and e-mail regarding the case. Information received by the Authority in this
context was consolidated in a letter submitted to the Authority electronically on 21 April 2010 by
the Norwegian authorities (Event No 554417).

On 21 June 2010, the Authority adopted Decision No 254/10/COL closing the case on the grounds
that the aid involved existing aid that was incompatible with Article 49 of the EEA Agreement and
Regulation (EC) No 1370/2007. However, as the existing aid measures had been terminated on
30 March 2008, the Authority concluded that no further measures were required. By letters dated
21 June 2010, the Authority forwarded copies of Decision No 254/10/COL to the Norwegian
authorities (Event No 558824) and the complainant (Event No 561949).

1.2. Judgment of the EFTA Court in Case E-14/10 Konkurrenten.no AS v EFTA Surveillance
Authority

By application lodged at the Registry of the EFTA Court on 2 September 2010, the complainant
brought an action for annulment of the Authority’s Decision No 254/10/COL.

On 22 August 2011, the EFTA Court rendered its judgment in Case E-14/10 Konkurrenten.no v EFTA
Surveillance Authority, annulling Decision No 254/10/COL in its entirety, for the following reasons.

Firstly, the Court found that the Decision was inadequately reasoned, in that the Authority had failed
to explain how the renewal of the concession, as of 1 January 2000, could be classified as part of an
existing aid scheme, or why it could not be considered to be a relevant alteration of that aid
scheme (2).

Secondly, the Court held that the Authority had infringed its obligation to open the formal inves-
tigation procedure in respect of aid granted during the period 1997-2000. It found that the
Authority could not exclude the possibility that AS Oslo Sporveier had received aid over and
above the losses associated with discharging the public service obligation, and that the Authority
indeed considered that such overcompensation was likely. Given that the Authority was unable, after
almost four years of investigation, to establish which parts of the aid were existing aid and which
parts were unlawful aid, the Authority should have opened the formal investigation procedure in
order to become, as far as possible, fully informed of the facts. The applicant’s plea addressing the
same issues with regard to the period 2000-2008 was also declared well founded (3).

Thirdly, the Court held that the Authority had failed to identify whether the capital injection only
concerned unfunded pension liabilities that arose in connection with the discharge of public service
obligations, or if it also covered other activities. As the Court could not review the Decision in
relation to the applicant’s claim that the capital injection did not correspond to a payment for
transport services provided, this amounted to a lack of reasoning (*).

1.3. Re-assessment of the complaint

The Authority commenced a reassessment of the complaint, and by e-mail dated 25 October 2011 to
the Norwegian authorities (Event No 613053) requested additional information. The Norwegian
authorities responded in a telephone conference on 28 October 2011. Additionally, the
Norwegian authorities provided further information in meetings in Oslo on 29 November 2011
and in Brussels on 9 December 2011 and 17 January 2012. By e-mails of 13 December 2011 (Event
No 621639) and 20 January 2012 (Event No 622816), the Norwegian authorities submitted further
information.

By letter dated 27 January 2012 (Event No 622888), the Authority requested further information
from the Norwegian authorities. The Norwegian authorities responded by letter dated 22 February
2012 (Events No 625908, 625916, 625949, 626065 and 626066) and e-mails of 5 March 2012
(Events No 627096 and 627097).

(?) Judgment, paras. 55-63.

() Ibid., paragraphs 76-80.
(*) Ibid., paragraphs 84-91.
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2. The content of the complaint

(17)  The complaint alleged that the following measures may involve unlawful State aid:

1. cross-subsidies between the four companies: AS Oslo Sporveier, AS Sporveisbussene, Arctic
Express AS and Sporveisbussenes Turbiler AS (%);

2. a capital injection of NOK 41 499 000 made in 2004 by AS Oslo Sporveier into AS Sporveis-
bussene;

3. a favourable tax position acquired in a non-competitive market, allowing AS Sporveisbussene to
avoid paying tax on profits; and

4. guarantees granted by AS Sporveisbussene to the benefit of its subsidiaries Arctic Express AS and
Sporveisbussenes Turbiler AS.

3. Background: Norwegian legislative framework on local scheduled bus transport
3.1. Commercial Transport Act 2002 and Commercial Transport Regulation 2003

(18) At present, the local bus transport sector is regulated by the Commercial Transport Act of 2002 (the
‘CTA)) (°) and the Commercial Transport Regulation of 2003 (the ‘CTR’) (). The CTA repealed and
replaced the Transport Act of 1976 (%). The CTR repealed and replaced two regulations (°).

(19) Based on the information submitted by the Norwegian authorities, the relevant provisions regulating
local bus transport, presented in the following, appear not to have been significantly altered since the
entry into force of the EEA Agreement in 1994.

3.2. Administrative responsibility of the counties

(20)  In Norway, the responsibility of providing local public transport services is conferred on the counties.
However, the counties are not under any obligation to offer such services.

(21)  The counties can either administer local bus transport services through their own organisation, or
through an administrative company ('°) set up by the county. The CTA provides that when the
county sets up an administrative company, the funds intended for the financing of the local bus
transport services will be allocated to that company (). The administrative companies can obtain the
bus transport services from a third party, or provide the services themselves.

3.3. Co-financing of local transport services by the State and counties

(22)  The counties partly finance the local transport services with tax revenue. In addition, under the CTA
the counties receive State funding by way of annual block grants ('?). The amount of the grants are
determined on the basis of the extent to which the counties need contributions from the State.
Therefore, the counties have to provide the Ministry of Transport with budgets, accounts and other
relevant information necessary to assess the need for contributions (13).

3.4. Concessions

(23)  Under the CTA, concessions are required to carry out remunerated bus transport services ('4).

Both a general and a special concession are needed for operators of scheduled passenger transport
services.

(°) References to the ‘Oslo Sporveier Group’ in this Decision will be used to refer to AS Oslo Sporveier and its

subsidiaries.
(6 Act of 21.6.2002 No 45 (e.if. 1.1.2003).
(7) Regulation of 26.3.2003 No 401 (e.if. 1.4.2003).
(®) Act of 4.6.1976 No 63 (e.if. 1.7.1977). Repealed and replaced by the CTA on 1.1.2003.
(°) Regulation of 12.8.1986 No 2170 (e.if. 1.1.1987) and Regulation of 4.12.1992 No 1013 (e.if. 1.1.1994). Both
repealed and replaced by the CTR on 1.4.2003.
In Norwegian: Administrasjonsselskap.
Article 23 CTA.

1
)

)

) Article 22(3) CTA.

)

)

( 0
(1
(12
&
(14

Article 22(4) CTA.
Articles 4 and 6 CTA.
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3.4.1. General concession for remunerated passenger transport

(24)  Undertakings providing passenger transport services for remuneration must have a general conces-
sion ('°). In order to obtain a general concession, the applicant must (i) provide a certificate of good
conduct, (i) have satisfactory financial means and abilities, and (iii) have satisfactory professional
qualifications ('%). General concessions are not time-limited (17).

3.4.2. Special concessions for scheduled passenger transport

(25) In addition to the general concession, any undertaking wishing to carry out scheduled passenger
transport for remuneration must have a special concession (*). There are two types of special
concessions: (i) area concessions; and (ii) route-specific concessions. The area concession is of a
residual nature, in that it permits its holder to operate scheduled bus transport services in the
entire area covered in so far as other route-specific concessions have not been granted for routes
in the area. The holder of a route-specific concession is the sole entity entitled to operate scheduled
bus transport on that route.

(26)  The special concession confers upon the concessionaire both a right and a duty to carry out the
transport service as set out in the concession ('°). When applying for a special concession, a proposal
for a transportation schedule and tariffs must be submitted (2%). Schedules and tariffs are subject to
the control of the counties. The counties can order changes in the schedules and tariffs (2!).

(27)  The special concessions can either be awarded (i) through tender procedures (granted for the period
determined in the tender procedure (?2), which in any event will not be for a longer period than 10
years (%)), or (i) directly, without the use of a tender (granted for a 10-year period) (*4).

3.5. Contracts

(28) To complement the concessions, the counties may enter into contracts with the concessionaires
about the provision of the public service. The counties are free to determine the form of these
contracts (2%).

3.6. Remuneration to the concessionaires

(29)  The counties are responsible for remunerating the concessionaires (2¢). Compensation is granted to
undertakings that operate unprofitable routes (i.e. where the revenue generated from the sale of
tickets does not cover the cost of operating the service).

(30)  According to the Norwegian authorities, under Article 22 of the CTA the county is under the
obligation to compensate the operators for the provision of the transport service on unprofitable
routes. The counties are free to determine the manner in which the concessionaires are to be
remunerated; the CTA and the CTR do not have any particular provisions on how the compensation
is to be provided.

(31)  The Authority understands that Article 22 of the CTA is read as allowing for compensation to cover
the cost of the public service minus the ticket revenue, and that compensation beyond that could not
be based on the CTA.

4. Organisation of the local scheduled bus transport in Oslo

(32)  As noted above, the responsibility of providing local scheduled public transport services is conferred
on the counties. Oslo Municipality is a county as well as a municipality. In the following, it is referred
to as Oslo Municipality.

rticle 4(1) CTA.

A )

Article 4(2) CTA and Chapter I of the CTR.

Article 27(1) CTA.

Article 6(1) CTA.

Article 25 CTR.

Articles 28 and 29 CTR. These are the requirements the Authority considers to be the most relevant for the purposes

of describing the national scheme, however, a number of other detailed requirements for a special concession are set

out in the CTR.

(") Articles 28(2) and 29(2) CTR.

() Article 27(2) CTR.

(*%) As stated in the preparatory works, Chapter 10.1 of Prop. 113 L (2009-2010).

(** Article 8 CTA. The possibility to tender the concessions was introduced by an amendment of the Transport Act of

1976 by Act of 11.6.1993 No 85 (e.if. 1.1.1994).

(*°) Article 22(5) CTA. The 1997 Transport Agreement between AS Oslo Sporveier and AS Sporveisbussene, discussed in
Section 1.4 below, is an example of such a contract.

(2%) Article 22(1) CTA.
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From before 1994, all public transport administration in Oslo was carried out by AS Oslo Spor-
veier (¥), as Oslo Municipality has delegated to the company the task of planning and administering
public transport in Oslo (*%). At the same time, AS Oslo Sporveier operated an in-house depart-
ment (?%) carrying out most (*°) of the scheduled bus transport in Oslo. This activity was carried out
on the basis of an area concession awarded on 16 November 1992, permitting AS Oslo Sporveier to
operate scheduled bus transport services in the entire Oslo grid in so far as other route-specific
concessions had not been granted.

(33)  The concession had been granted for a 10-year period, with retroactive effect from 1 January 1990.

(34)  Additionally, from 1994, AS Oslo Sporveier operated small-scale tour bus services outside its public
service remit.

(35)  On 23 April 1997, the bus department, including the small tour bus division, was separated from AS
Oslo Sporveier and transferred to a newly established company, AS Sporveisbussene. From then on
AS Sporveisbussene carried out the scheduled local bus transport in accordance with the concession
awarded to AS Oslo Sporveier.

(36)  The companies entered into a Transport Agreement, signed on 23 April 1997, and with retroactive
force with effect from 1 January 1997 (the Transport Agreement’). The Transport Agreement was
due to expire at the date of expiry of the existing concession (i.e. 31 December 1999), but it would
be prolonged automatically for one year at a time as long as AS Oslo Sporveier’s area concession
would be renewed. Under this Transport Agreement, AS Sporveierbussene assumed the public service
activities of AS Oslo Sporveier and received remuneration directly from AS Oslo Sporveier for these
services.

(37)  The area concession was renewed for another 10 years on 20 September 2001, with retroactive effect
from 1 January 2000.

(38) In 2001, Oslo Municipality decided that all scheduled bus transport in Oslo should be tendered out.
On this basis, scheduled bus transport was gradually put up for public tender in five lots during the
period 2003-2008. The respective contracts entered into force the year following that in which they
had been tendered out. The last lot was tendered in 2007, and the last contract entered into force on
30 March 2008.

(39)  Due to its residual nature, the scope of the area concession would be reduced in accordance with the
gradual tendering of the routes that once had been covered by the area concession. Thus, the area
concession awarded to AS Oslo Sporveier expired on 30 March 2008 (when all scheduled bus
transport in Oslo had been tendered out). As the concession lapsed, so did the Transport Agreement.

(40)  As set out above, in 1997 AS Sporveisbussene took over the small tour bus division from AS Oslo
Sporveier.

(41) In 2003, AS Sporveisbussene established a subsidiary, Nexus Trafikk AS, in order to participate in
tenders for operating scheduled bus transport routes in Oslo. In 2005, AS Sporveisbussene acquired
the company Arctic Express AS and its subsidiary Lavprisexpressen.no, engaged in airport express
services and regional bus transport. In 2006, the tour bus division was separated from AS Sporveis-
bussene into a newly established company, Sporveisbussenes Turbiler AS, owned 100 % by AS
Sporveisbussene.

(42)  From 1 July 2006 to 1 January 2007, the administration of the public transport in Oslo was
reorganised. A new company was established under the name AS Oslo Sporveier (the ‘new AS
Oslo Sporveier). The former AS Oslo Sporveier changed its name to Kollektivtransportproduksjon
AS (KTP). The administrative functions of the former AS Oslo Sporveier were transferred to the new
AS Oslo Sporveier.

Since 1934, Oslo Municipality has practica een the sole owner of AS Oslo Sporveier (wit 8,8 % ownershi
27 934, Osl pality has p lly b he sol f AS Oslo Sp h 98,8 % hip

until a reorganisation in July 2006. Following this reorganisation, a new company, Kollektivtransportproduksjon,
which is wholly owned by Oslo Municipality, became the 100 % owner of AS Oslo Sporveier.

(%%) According to the Norwegian authorities, Oslo Municipality was involved in all issues of commercial importance
relating to the carrying out of collective bus transport by AS Oslo Sporveier, including financial aspects of agree-
ments/contracts with subsidiaries (such as AS Sporveisbussene) or other third parties. Oslo Municipality was involved
via the management board of AS Oslo Sporveier.

(*%) Additionally, AS Oslo Sporveier had other departments operating i.a. underground, tram and ferry services.

(%% Three other operators, ING. M.O. Scheyens Bilcentraler A[S, Norgesbuss AS/Oslo and Follo Busstrafikk A[S also held
concessions for carrying scheduled bus transport on a few specified routes in Oslo. Norgesbuss AS/Oslo acquired
Follo Busstrafikk A/S in 1996 and with that took over its concessions.
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(43)  KTP retained the operative part of AS Oslo Sporveier and the ownership of AS Sporveisbussene. The
latter turned into a parent company with three subsidiaries. The subsidiaries were renamed (from
Nexus Trafikk to Unibuss AS; Sporveisbussenes Turbiler AS to Unibuss Tur AS; and Arctic Express
AS to Unibuss Ekspress AS).

5. Compensation for the public service obligation in Oslo
5.1. Administrative practice

(44)  As noted above, Oslo Municipality is responsible for compensating operators of public services it
wishes to establish or maintain within its region (3!).

(45) In Oslo, there is a common ticketing system that applies to all operators for bus, tram, underground
and ferry. The public service operators are not responsible for the ticketing system. The ticketing
system is the responsibility of KTP (formerly AS Oslo Sporveier), and the ticket prices are subject to
the control of Oslo Municipality.

(46)  The concessionaire is allowed to keep the ticket income generated by the operation of the scheduled
bus transport (32). When the ticket income is not sufficient to cover the cost of the operations, the
concessionaire is eligible for public service compensation from Oslo Municipality.

(47) In the late 1980s, a system of compensation in the form of annual grants of lump sums was
introduced. In essence, a lump sum that covered the difference between the estimated costs of
operating the public service in question and the income from sale of tickets was determined by
Oslo Municipality and the concessionaire. This was done as part of the general budget process in
Oslo Municipality. According to the Norwegian authorities, the budget process can be outlined as

follows:

January/February The City Government (Byrddet) decides the budget limits for the next year.

March The municipal departments and undertakings are informed of the budget limits
and the time limit for submission of budget proposals.

March/April The municipal undertakings deal with the budget of the following year.

May The municipal departments and undertakings submit their budget proposals
based on previous years income and costs, activity level, budget limits and
assumptions on future cost developments and efficiency gains.

June-August Discussions between the departments/undertakings and the responsible govern-
mental unit are carried out in order to clarify the budget and the activities
covered by it.

September The budget proposal is announced by the City Government.

October The different committees of the City Council (Bystyret) deal with the different
parts of the budget.

October/November The City Government proposes a revised budget.

December The budget is approved by the City Council.

(48)  According to the Norwegian authorities, this has been the administrative practice in Oslo Munici-
pality at least since 1994.

(49)  With regard to the compensation for the scheduled bus transport, the aim of the process was to
determine the amount of compensation necessary to cover the difference between the estimated costs
of operating the public service and the income from the sale of tickets.

(50) Based on the budget proposals (and possible amendments during the budget discussions in the City
Council), the compensation was granted by budget decisions within certain presumptions that were
specified in each decision, ie. to achieve certain efficiency gains and maintain the preceding year’s
transport services to the public. The decisions also contained certain goals with respect to, inter alia,
the volume of produced transportation services and costs per travel.

(1) Article 22 CTA.

(*?) All ticket revenue generated by direct sale on their own buses, plus a share of the ticket revenue stemming from AS
Oslo Sporveier, Stor-Oslo Lokaltrafikk and Norges Statsbaner.
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(51)

(53)

(54)

(55)

(56)

(57)

(58)

(61)

(62)

The assessment of the amount of compensation was based on the costs incurred in the preceding
years, corrected for efficiency gains, the development of the Norwegian consumer price index,
salaries, taxes, and laws and regulations that would affect the costs.

According to the Norwegian authorities, separate accounts were kept for the public service and
commercial activities (L.e. the tour bus service) carried out by AS Oslo Sporveier. According to the
Norwegian authorities, the cost of the commercial activities of AS Oslo Sporveier was not taken into
account for the calculation of the annual compensation for public services.

According to the Norwegian authorities, also under the Transport Agreement concluded in 1997,
which lapsed on 30 March 2008 when all public service contracts had been tendered and the area
concession itself lapsed, the calculation of the compensation was carried out on an annual basis in
accordance with the principles described above.

Thus, the public service compensation was determined in accordance with the same procedure. The
amount of public service compensation was determined on the basis of the difference between cost
and revenue on the public service and adjusted in accordance with the same correction factors
throughout the entire period under assessment, and separate accounts were kept for the public
service activities and the non-public service activities.

5.2. Introduction of a quality bonus/malus system

According to the Norwegian authorities, a quality bonus/malus system was agreed on by AS Oslo
Sporveier and AS Sporveisbussene and introduced before 2004. According to that system, the
performance of AS Sporveisbussene was assessed in accordance with the following criteria: (i) total
customer satisfaction; (i) punctuality; (i) level of safety and comfort; and (iv) the driver being
forthcoming.

AS Oslo Sporveier granted a quality bonus to AS Sporveisbussene of NOK 3,9 million in 2004. The
Authority is not aware of any other quality bonuses being granted.

5.3. Common cost and intra-group transactions

According to the Norwegian authorities, AS Sporveisbussene paid market prices for all services that
were provided by AS Oslo Sporveier.

Likewise, the Norwegian authorities maintain that the commercial activities of AS Oslo Sporveier and
AS Sporveisbussene and its subsidiaries were always charged market prices for all services provided
by AS Oslo Sporveier and AS Sporveisbussene (for example, the tour bus division paid market prices
for their use of office space, garage facilities and administration provided by the Oslo Sporveier
Group).

The Norwegian authorities have indicated that from 2004 onwards, [...] (*}) % of the overall costs
were levied from all subsidiaries for general overheads.

However, the Norwegian authorities have not submitted further information on the allocation of the
common costs, or whether such a particular allocation key was used for this purpose, or whether the
payment for the services that the commercial subsidiaries of AS Sporveisbussene received was done
on an arms-length basis and on market terms.

Furthermore, no explanations have been provided as to the rationale of introducing a ‘general
overhead fee’ in 2004, and if overheads were exclusively born by the public service activities
before that date.

5.4. Profitability of the public service

According to an overview of the annual results of the bus activities of AS Oslo Sporveier and AS
Sporveisbussene submitted by the Norwegian authorities, the average annual profit of the companies
was 0,49 % in the period from 1994 to 2008. This figure, however, includes commercial activities
from 2005 onwards. The average annual return for the period between 1994 and 2005, for which
the data submitted by the Norwegian authorities relates exclusively to the public service, was
1,98 % (4.

33) The exact figure is covered by the obligation of professional secrecy. It is in the range of 2 %-7 %.
( g y g p Y g

(**) Own calculation by the Authority.
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(63)

(64)

(65)

(66)

(67)

(68)

*)

(%)

)
%)

*)

6. Capital injection of 2 April 2004
6.1. The complaint

The complainant states that AS Oslo Sporveier transferred NOK 41 499 000 in new equity to AS
Sporveisbussene in 2004, and alleges that this transaction may have involved State aid as no private
market investor would inject capital in a loss-making company. The complainant furthermore
questions whether capital has been injected in order to fund new activities taking place in a
market exposed to competition.

The Norwegian authorities have confirmed that Oslo Municipality injected new capital into Oslo
Sporveier Group on 2 April 2004, and that this measure related to a one-time contribution to the
pension fund of the Group (Oslo Sporveiers Pensjonskasse) (*°) to cover an accumulated shortage of
funds in the existing pension fund accounts. The amount of this capital injection allocated to AS
Sporveisbussene was NOK 111 760 000. The Norwegian authorities have furthermore explained that
at the same time as the capital injection took place, AS Sporveisbussene changed accounting prin-
ciples for estimating future pension obligations with the result that from 2004 onwards such
obligations were recognised in their accounts (39).

Based on the information submitted by the Norwegian authorities, the Authority assumes that the
complainant, when referring to the transfer of NOK 41 499 000 in his correspondence with the
Authority, has compared the 2003 and 2004 accounts of AS Sporveisbussene, and deducted NOK
39 501 000 (total equity in 2003) from NOK 81 000 000 (total equity in 2004) (*). In this
Decision, the Authority will assess the actual capital injection of NOK 111 760 000, which is the
amount allocated to cover the pension obligations of AS Sporveisbussene (as opposed to NOK
41 499 000 referred to by the complainant).

The Norwegian authorities have submitted explanations regarding the rationale for this capital
injection, which relates to the pension liabilities of AS Sporveisbussene. These are summarised in
the following.

6.2. Mid-1990s shortfall in AS Oslo Sporveier Group’s pension fund and increased annual
compensation

The Norwegian authorities have explained that the Norwegian local authorities — and companies
owned or controlled by them — were obliged to provide their employees with an indexed pension
equal to 70 % or 66 % of their final salary upon retirement at the age of 67 ().

By the mid-1990s, it had become clear that the pension fund of the Oslo Sporveier Group was
underfunded. The underfunding had accumulated over several years as the payments of premiums to
the pension fund did not take adequate account of increased pension obligations resulting from
factors such as increases in the employees’ salaries, longer life expectancy, changes in expected rates
of disability etc. According to the Financial Supervisory Authority of Norway (Kredittilsynet), the
pension fund of AS Oslo Sporveier had a coverage of only 46,9 % per 31 December 1995.
Municipal pension funds with a coverage below 95 % must be increased with a minimum of
1,5% per year (*). Oslo Municipality, as its owner, was therefore legally obliged to cover the

Oslo Sporveiers Pensjonskasse was the pension fund for the employees of the Oslo Sporveier Group. The 2004

capital injection covered the underfunding related to the pension obligations of Oslo Sporvognsdrift AS, Oslo
T-banedrift AS, AS Oslo Sporveier and AS Sporveisbussene.

The Norwegian authorities have explained that prior to the 2004 capital injection, AS Sporveisbussene recorded its
pension obligations using the so-called ‘corridor solution’. Using this accounting method, the company amortised
adjustments in calculated pension obligations over a period of 10 years. The ‘corridor solution’ was based on the
assumption that there will be deviations every year between the long-term assumptions and realities and that, over
time, such differences will even out. In 2004, the Norwegian authorities decided to change the accounting method
used for recording pension obligations. Annual adjustments that included, in the accounts, all costs over the period of
assumed average employment were made. As a consequence, AS Sporveisbussene recorded in 2004 a reduction in
equity of NOK 80 934 000 (under the item ‘estimatavvik)), which reflects this change in accounting methods. These
changes resulted in an increase in the obligations recognised in the balance sheet and a corresponding reduction of
the equity capital of the company. This change in accounting principles did not have an impact on the amount of
capital needed to offset the underfunding of the pension fund, but rather explains some of the changes in the
accounts of AS Sporveisbussene from 2003 to 2004 to which the complaint referred.

Alternatively, the complainant might have deducted the share capital reduction of NOK 70 261 000 (as reported in
the accounts of 2004) from the actual capital injection, which amounted to NOK 111 760 000.

Given that Norwegian national insurance would provide a basic pension between 40 % and 50 %, the employer
provided the remaining part through either pension funds or life insurance companies. Oslo Sporveier Group
organised their pension fund as a municipal pension fund (Oslo Sporveiers Pensjonskasse), in accordance with
Chapter 7 of the Insurance Act of 10.6.2005 No 44.

Regulation of 19.2.1993 No 117, Section 28 A.
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underfunding of Oslo Sporveier Group (*°). Thus, as resolved by Decision of 23 December 1996, AS
Oslo Sporveier had to submit a plan on how to make up for the shortfall. Consequently, a payment
plan to eliminate the shortfall by 2020 was laid down. This plan was approved by the Financial
Supervisory Authority on 9 July 1997.

(69) In accordance with the payment plan, Oslo Municipality adjusted upwards the annual public service
compensation so as to cover the increased pension premiums.

6.3. Capital injection into Oslo Sporveiers Pensjonskasse

(70)  According to the Norwegian authorities, Oslo Municipality decided in 2003 to cover the pension
fund shortfall at Oslo Sporveier Group with a one-time payment. As a result, on 2 April 2004, AS
Oslo Sporveier injected NOK 802,5 million (*!) in Oslo Sporveiers Pensjonskasse to cover the current
total shortfall (+?). The capital injection covered the underfunding of the pension liabilities relating to
the employees of Oslo Sporvognsdrift AS, Oslo T-banedrift AS, AS Oslo Sporveier and AS Spor-
veisbussene.

(71)  The Norwegian authorities have explained that although Oslo Municipality was legally obliged to
cover the underfunding of Oslo Sporveier Group, it was not required to do so by a one-time
payment: it chose to do so as this solution would be more cost-efficient than adhering to the
existing amortisation plan. The annual amortised amount to service the underfunding was higher
than the finance costs needed to service a bank loan of the same size. Moreover, a one-time payment
was estimated to provide savings in the operating budget of approximately NOK 160 million, and
reduce the Group’s annual pension costs by NOK 60 million.

(72)  Of the NOK 802,5 million, NOK 111 760 000 went to cover the pension obligations of AS Spor-
veisbussene. According to the Norwegian authorities, the full amount was paid directly from AS Oslo
Sporveier to the Oslo Sporveiers Pensjonskasse and was not transferred as cash to AS Sporveis-
bussene. In the annual accounts of AS Sporveisbussene for 2004, the pension contribution of NOK
111 760 000 was recorded as an injection of new share capital.

6.4. Underfunding of the pension liabilities for the tour bus employees

(73)  According to the Norwegian authorities, a part of the capital injection transferred to AS Sporveis-
bussene covered pension liabilities for employees in the tour bus operation for the period 1994
(when the tour bus operations commenced) until 1 January 1997.

(74)  The Norwegian authorities have submitted calculations according to which approximately NOK
430 300 of the total capital injection was related to pension liability underfunding in the tour
bus division.

6.5. Change of pension funds to Vital Forsikring ASA

(750 The payment of NOK 111 760 000 also enabled AS Sporveisbussene to transfer its pension fund
from Oslo Sporveiers Pensjonskasse to Vital Forsikring ASA, a life insurance company. The change
took effect on 1 June 2004. Under the then applicable Norwegian law, all premiums intended to
cover the shortfall had to be paid in full, before AS Sporveisbussene could transfer its pension
obligations from one fund to another (*}).

7. Taxation of the Oslo Sporveier Group
7.1. Allegations of the complainant

(76)  The complainant has argued that AS Oslo Sporveier’s negative tax position has been used to reduce
the tax burden on AS Sporveisbussene. According to the complainant, favourable tax conditions in
the Oslo Sporveier Group could possibly have been used to avoid payment of tax on profits made in
a market wholly or partially exposed to competition. The basis for this complaint seems to be that
AS Sporveisbussene in the period 2000-2004, while having a profit before tax of approximately
NOK 54 796 000, only had a taxable income of NOK 2 027 000.

(77)  According to the Norwegian authorities, it seems that the complainant is referring to the taxation
rules regarding contributions between companies belonging to the same group (group contributions).
AS Sporveisbussene has apparently transferred parts of its profits thus avoiding the payment of
income tax on the amount transferred.

(*9) Not complying with this obligation could have had several legal consequences for Oslo Sporveier Group, for instance

it may have been declared bankrupt.

(*1) Of which NOK 800 million was transferred from Oslo Municipality.

(*?) The amount paid to Oslo Sporveiers Pensjonskasse was NOK 711 980 000 (NOK 90 519 282 (14,1 % of the total
amount NOK 802,5 million) was employment tax).

(*¥}) Act of 10.6.1988 No 39 (repealed), Article 8c-11 in conjunction with Article 8¢c-10 at paragraphs 1 and 3.
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(78)

(79)

(81)

(83)

(84)

7.2. The relevant provision of the Norwegian Tax Act

According to the Norwegian Tax Act (*#), every undertaking within a group shall be taxed as a single
taxable entity; there is no consolidation of groups of companies for tax purposes. However, under
certain conditions, the taxation rules permit income earned by the companies in the group to be
distributed within the group by way of so-called ‘group contributions’.

Group contributions are allowed (**) when the contributing company and the receiving company are
limited liability companies (*) and belong to the same group (¥). In addition, the parent company
has to own more than 90 % of the subsidiary, and hold an equivalent share of the votes (*8). A group
contribution may consist of money, working capital or other financial contributions (*’).

The group contributions are deductible for the granting company to the extent that the contribution
is covered by the taxable income of the contributor (*°). The receiving company, on the other hand, is
liable for paying taxes on the group contribution (*!). The contribution is considered as an income
for the receiving company in the same year as the granting company deducts the contribution in its
tax assessment. Provided that the recipient suffers a deficit, the contribution may be set off against
any losses, also those incurred in previous years.

II. ASSESSMENT
1. The presence of State aid
Article 61(1) of the EEA Agreement reads as follows:

‘Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States or
through State resources in any form whatsoever which distorts or threatens to distort competition by
favouring certain undertakings or the production of certain goods shall, in so far as it affects trade
between contracting parties, be incompatible with the functioning of this Agreement.’

The Authority will in the following assess whether the four alleged measures referred to in the
complaint constitute State aid within the meaning of Article 61 of the EEA Agreement. The
Authority will assess (i) whether there are State resources involved, (i) whether the alleged
measures confer an economic advantage on the relevant entities of the Oslo Sporveier Group, and
(itiy whether the alleged measures distort competition and have an effect on trade between the
contracting parties.

2. Alleged cross-subsidies — compensation for the public service and the 2004 capital
injection
2.1. Introduction

A preliminary assessment of the complaint concerning the alleged cross-subsidisation and the 2004
capital injection is set out below.

Concerning the complaint that cross-subsidisation has occurred between the public service activities
and the commercial activities of AS Oslo Sporveier, AS Sporveisbussene, Arctic Express AS and
Sporveisbussenes Turbiler AS, the Authority understands the allegation to be that compensation for
the provision of the local scheduled transport service has subsidised the commercial activities carried
out by the Oslo Sporveier Group.

It is evident that cross-subsidisation (in the sense of entailing incompatible State aid) can only occur if
the cross-subsidising undertaking receives State aid within the meaning of Article 61(1) of the EEA
Agreement. Thus, in respect of this part of the complaint, the Authority must first assess if the
financing measures, i.e. (i) the annual payments from Oslo Municipality granted to AS Oslo Sporveier
and AS Sporveisbussene (via AS Oslo Sporveier) as compensation for the provision of scheduled bus
services, and (ii) the 2004 capital injection, entail State aid.

(**) The Tax Act of 26.3.1999 No 14, Article 2-2.

(*%) Articles 10-2 to 10-4 of the Tax Act.
(*6) According to Article 10-1 of the Tax Act, the rules governing group contributions are applicable for ‘aksjeselskap,

allmennaksjeselskap samt likestilt selskap og sammenslutning’.

(*) As provided by Act of 13.6.1997 No 44, Articles 1-3 and 1-4.
(%) Article 10-4(1) of the Tax Act.
(*%) The actual payment does not necessarily need to take place in the same year as the income is made, provided that it

will be effected by a real transfer of wealth at a later date. Accordingly, it is sufficient that the granting company
undertakes an unconditional obligation to make the contribution.

(°9 Article 10-2(1) of the Tax Act.
(°1) Article 10-3(1) of the Tax Act.
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2.2. Presence of State resources

In order to constitute State aid within the meaning of Article 61(1) of the EEA Agreement, the aid
must be granted by the State or through State resources.

As a preliminary point, both local and regional authorities are considered to be equivalent to the
State (°2). Hence, Oslo Municipality is equivalent to the State for the purposes of the EEA State aid
rules.

In the present case it is clear that the State, in the capacity of Oslo Municipality, provided funding to
AS Oslo Sporveier for carrying out scheduled bus transport until 1997. For the period 1997-2008 it
is undisputed that AS Oslo Sporveier passed on the annual compensation to AS Sporveisbussene,
according to the terms of the Transport Agreement, which appears in essence to have formalised the
previous unwritten administrative practice of calculating the annual compensation (*3).

As regards the 2004 capital injection into AS Sporveisbussene to cover the underfunding of the
pension fund it is undisputed that the State, in the capacity of Oslo Municipality, contributed NOK
111 760 000 as capital for AS Sporveisbussene.

The Authority therefore comes to the preliminary conclusion that the 2004 capital injection and the
compensation to AS Oslo Sporveier, and then to AS Sporveisbussene (via AS Oslo Sporveier) for
carrying out bus transport services in Oslo were granted by the State and financed by State resources.

2.3. Economic advantage
2.3.1. Introduction

In order to constitute State aid within the meaning of Article 61(1) of the EEA Agreement, the
measure must confer an economic advantage on an undertaking, for example by relieving it of
charges that are normally borne from its budget.

The beneficiaries of any potential aid will be AS Oslo Sporveier and/or AS Sporveisbussene. That an
undertaking, or undertakings, will benefit from any economic advantage does not therefore raise any
doubts.

2.3.2. Compensation for scheduled bus transport in Oslo

As mentioned above, the compensation to AS Oslo Sporveier and AS Sporveisbussene for carrying
out bus transport services in Oslo constitutes — at least in part — compensation for costs incurred
by providing a public service. Such compensation does not entail an economic advantage if the
criteria established in the Altmark case-law of the European Court of Justice are met (*4).

Furthermore, as regards the 2004 capital injection, the Authority considers that AS Sporveisbussene
received the capital injection to cover the underfunding of pension obligations that had accrued
before 1997, and is at this stage of the view that the entire capital injection was used for this
purpose. It is also worth noting that whilst certain changes to the capital position of AS Sporveis-
bussene were recorded in the accounts, the full amount was paid directly from AS Oslo Sporveier to
the pension fund and was not transferred as cash to AS Sporveisbussene.

However, in order to determine whether the capital injection described above entailed an economic
advantage for AS Sporveisbussene, a distinction needs to be drawn between the capital that was
injected to remedy the underfunding of the pension accounts of the public service employees (‘public
service capital injection’), and the capital that covered the underfunding of the pension accounts of
the employees in the commercial arm of AS Sporveisbussene (‘commercial activities capital injection’).
As set out above, according to the Norwegian authorities, approximately NOK 430 300 of the 2004
capital injection appears to have been related to underfunding of pension accounts in the commercial
tour bus division.

Article 2 of Commission Directive 2006/111/EC on the transparency of financial relations between Member States

and public undertakings, O] L 318, 17.11.2006, p. 17, incorporated by means of Annex XV to the EEA Agreement.
As regards, in particular, the quality bonus from AS Oslo Sporveier to AS Sporveisbussene of NOK 3,9 million, the
Authority has not received information allowing it to exclude that the funds stem from State resources, or that the
payment is not imputable to the State. As Oslo Municipality is involved in all issues of commercial importance
relating to the provision of scheduled bus transport in the Oslo region, and AS Oslo Sporveier is a publicly-owned
company, it is likely that the transaction could be held to be imputable to the State and thus represent State resources
within the meaning of Article 61(1) of the EEA Agreement.

Case C-280/00 Altmark [2003] ECR 1-7747. See also Case T-289/03 BUPA [2008] ECR II-81.
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As for the public service capital injection, it does not relate to new costs but to costs accrued in the
past which had technically not been reflected in the general accounts of the company. However, these
liabilities were already present at the time of the capital injection, which seems to have been
necessary to make up for the shortfall in the pensions funds.

Therefore, the public service capital injection can be considered to form part of the cost that Oslo
Municipality had to bear in exchange for AS Oslo Sporveier and AS Sporveisbussene (via AS Oslo
Sporveier) providing the public service. Instead of injecting this capital, Oslo Municipality could have
paid out a higher annual public service compensation.

Thus public service capital injection constituted an integral part of the public service compensation
granted to AS Sporveisbussene, as it had been from the mid-1990s until the capital injection was
made (and as it would have been if carried out in accordance with the amortisation plan until 2020).

Exclusion of aid based on Altmark

In the Altmark judgment the European Court of Justice (the ‘Court of Justice’) held that compensation
for a public service does not constitute State aid when four cumulative criteria are met.

— First, the recipient undertaking must actually have public service obligations to discharge and such
obligations must be clearly defined.

— Second, the parameters on the basis of which the compensation is calculated must be established
in advance in an objective and transparent manner.

— Third, the compensation cannot exceed what is necessary to cover all or part of the costs incurred
in the discharge of the public service obligations, taking into account the relevant receipts and a
reasonable profit.

— Fourth, and finally, where the undertaking which is to discharge public service obligations is not
chosen pursuant to a public procurement procedure which would allow for the selection of the
tenderer capable of providing those services at the least cost, the level of compensation needed
must be determined on the basis of an analysis of the costs which a typical undertaking, well run
and adequately equipped, would have incurred (>).

The Authority will firstly examine the fourth criterion, namely whether the compensation was based
on a tender or on the basis of the costs of an efficient and well-run company.

Oslo Municipality paid an annual compensation to AS Oslo Sporveier for scheduled bus transport
services, which from 1997 was passed on to AS Sporveisbussene. However, with regards to the
routes operated under the area concession, neither AS Oslo Sporveier nor AS Sporveisbussene were
selected in a public procurement procedure. Hence, neither the compensation from Oslo Municipality
to AS Oslo Sporveier nor the compensation subsequently passed on from AS Oslo Sporveier to AS
Sporveisbussene were based on prices resulting from public tenders.

Furthermore, the Norwegian authorities have neither argued that (nor provided the Authority with
information enabling a verification of whether) the costs incurred by AS Oslo Sporveier or AS
Sporveisbussene correspond to the costs of a typical undertaking, well run and adequately
equipped. Therefore, the preliminary opinion of the Authority is that the fourth Altmark criterion
is not met.

On the basis of the above, the Authority considers at this stage that the scheduled bus transport
services carried out under the area concession in Oslo have, both in the case of AS Oslo Sporveier
and AS Sporveisbussene, therefore not been discharged in accordance with the fourth criterion of the
Altmark judgment. Consequently, as the Altmark criteria must be satisfied cumulatively for public
service compensation not to constitute State aid (°°), the Authority’s preliminary conclusion is that
the annual compensation, including the public service capital injection, confers an economic
advantage to AS Oslo Sporveier and AS Sporveisbussene.

(*’) Case C-280/00 Altmark [2003] ECR 1-7747, paragraphs 89-93.

(*6) Case C-280/00 Altmark [2003] ECR I-7747, paragraphs 94-95.
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2.3.3. The commercial activities capital injection

As set out above, approximately NOK 430 300 of the 2004 capital injection appears to have been
related to underfunding of pension accounts in the tour bus division. As this part of the injected
capital does not relate to public service cost, it cannot be assessed on the basis of Altmark. Thus,
according to settled case-law, it is necessary for the Authority to establish whether the recipient
undertaking, AS Sporveisbussene, received an economic advantage which it would not have obtained
under normal conditions (*). In doing so, the Authority has to apply the market economy investor
test (°®) which in essence provides that State aid is granted whenever a State makes funds available to
an undertaking which in the normal course of events would not be provided by a private investor
applying ordinary commercial criteria and disregarding other considerations of a social, political or
philanthropic nature (*).

It should be recalled that the initial amortisation plan was triggered by a decision of Norway’s
Financial Supervisory Authority requesting AS Oslo Sporveier to make up for the shortfall in its
pension fund. This meant that the owners of AS Oslo Sporveier and AS Sporveisbussene needed to
either remedy the underfunding in their business, or run the risk of their company becoming
insolvent.

In assessing whether the capital injection was done on conditions that would be acceptable to a
private investor, the Authority points out that a private ownerfinvestor in a similar situation — i.e.
with the options to either (a) inject fresh capital into the company, or (b) liquidate the company and
invest the same amount elsewhere, would choose strategy (a) only if it was globally more profitable
than strategy (b). The fact that the owner had made a previous investment is otherwise irrelevant in
this context (°°). This means that it is not sufficient to choose the ‘cheapest’ solution, which the
Norwegian authorities have submitted the capital injection was, in order to meet the market economy
investor benchmark, but that it is necessary to demonstrate an acceptable rate of future return for the
‘price of this cheapest solution’.

The Norwegian authorities have not, however, further substantiated their argument in this respect,
and have in particular not submitted any profitability forecasts that a market economy investor
would presumably have made.

Furthermore, none of the information submitted indicates that the Municipality of Oslo injected
further capital in this part of the business based on expectations of acceptable long-term profit.
Moreover, the Authority is not aware of then minority shareholder(s) of AS Oslo Sporveier having
contributed to remedy the underfunding — and a private shareholder surely would have requested
the other shareholders to either do so pro rata, or would have increased its stake.

For the above reasons, the Authority is at this stage uncertain whether the market economy investor
test is met with regard to the commercial activities capital injection.

3. Favouring certain undertakings or the production of certain goods

In order to constitute State aid within the meaning of Article 61(1) of the EEA Agreement, the aid
measure must be selective by favouring certain undertakings or the production of certain goods.

The Court of Justice has held that in order to determine whether a measure is selective, the question
is whether the undertaking(s) in question are in a legal and factual situation that is comparable to
other undertakings in the light of the objective pursued by the measure (°1).

In the present case, the annual compensation and the capital injection favoured AS Oslo Sporveier
andfor AS Sporveisbussene to the exclusion of other bus transport operators. Such other bus

(*7) Case C-39/94 SFEI v La Poste [2006] ECR 1-3547, at paragraph 60.

(*%) This principle is explained in the Authority’s guidelines Part IV Rules on public service compensation, State
ownership of enterprises and aid to public enterprises, Application of State aid provisions to public enterprises in
the manufacturing sector.

(*%) Cf. for example Opinion of Advocate General Jacobs, Joined Cases C-278/92, C-279/92 and C-280/92 Kingdom of
Spain v Commission [1994] ECR 1-4103, at paragraph 28. See also Case 40/857 Belgium v Commission (Boch) [1986]
ECR-2321, at paragraph 13; Case C-301/87 France v Commission (Boussac) [1990] ECR 1-307, at paragraphs 39-40;
Case C-303/88 Italy v Commission (Lanerossi) [1991] ECR [-1433, at paragraph 24.

(%%) Joined Cases T-228/99 and T-233/99 Westdeutsche Landesbank Girozentrale and Land Nordrhein-Westfalen v Commission
[2003] ECR 1I-435, at paragraph 222.

(61) Case C-143/99 Adria-Wien Pipeline and Wietersdorfer & Peggauer Zementwerke ECR [2001] [-8365, paragraph 41.
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operators operate scheduled bus transport services in Norway or elsewhere in the EEA and were
therefore in a similar legal and factual situation compared to AS Oslo Sporveier and AS Sporveis-
bussene. For these reasons, the Authority is of the preliminary view that these two measures are
selective.

4. Distortion of competition and effect on trade between Contracting Parties

In order to constitute State aid within the meaning of Article 61(1) of the EEA Agreement, the aid
measure must distort or threaten to distort competition and affect trade between contracting parties.
According to the EFTA Court case law, this requires the Authority to examine whether such aid is
liable to affect trade and to distort competition (°2).

Since before the entry into force of the EEA Agreement in Norway several undertakings have
provided scheduled bus services in Oslo, the Authority preliminarily concludes that the annual
compensation and the capital injection were liable to distort competition since then (¢3).

With respect to the effect on trade and the fact that the present case concerns a local market for bus
transport in Oslo, the Authority recalls that in the Altmark judgment, which also concerned regional
bus transport services, the Court of Justice held that

‘a public subsidy granted to an undertaking which provides only local or regional transport services
and does not provide any transport services outside its State of origin may none the less have an
effect on trade between Member States ... The second condition for the application of Article 92(1)
of the Treaty, namely that the aid must be capable of affecting trade between Member States, does
not therefore depend on the local or regional character of the transport services supplied or on the
scale of the field of activity concerned (¢4).".

This means that even if — as in the present case — only the local bus transport market (Oslo) is
concerned, public funding made available to one operator in such a local market is liable to affect
trade between contracting parties (°°). Consequently, the Authority considers that the annual compen-
sation and the capital injection were liable to affect trade between contracting parties.

5. Taxation of the Oslo Sporveier Group

The complainant has argued that AS Oslo Sporveier's negative tax position has been used to reduce
the tax burden on AS Sporveisbussene.

Based on the submissions of the Norwegian authorities, it appears to the Authority that the
complainant is referring to the taxation rules regarding contributions between companies
belonging to the same corporate group (‘group contributions).

The Authority observes that these rules are applicable to AS Oslo Sporveier and AS Sporveisbussene,
as the latter is a wholly-owned subsidiary of the former. Thus, AS Oslo Sporveier or any of its
subsidiaries could in principle offset taxable profits by distributing contributions within the group.

The Authority points out that the complainant seems to have taken issue with what appears to be an
application of the general Norwegian rules on corporate taxation. The Authority notes that the
complainant has neither alleged, nor submitted any information sustaining that the relevant tax
rules are drafted in a manner which could lead to State aid being granted to specific companies.

Moreover, and with more particular regard to the case at hand, it appears to the Authority that the
offsetting of taxable income by making a group contribution would not confer an economic
advantage on AS Sporveisbussene when it, as a condition of benefitting from the tax deductions,
was obliged to make a contribution to the group of the same amount as the tax base reduction
obtained in this manner. By transferring income, AS Sporveisbussene may avoid paying taxes on the
transferred amount, but the amount will not be at its disposal. Arguably, the benefit of not paying
taxes on an income which is no longer disposable does not produce any obvious effects resulting in
an economic advantage for that entity (although the situation may be different for the corporate
group as a whole).

(°?) Joined Cases E-5/04, E-6/04 and E-7/04, Fesil and Finnfjord and Others v EFTA Surveillance Authority [2005] EFTA

Court Report, 117 at paragraph 93.

(°3) Moreover, the Court of Justice observed in the Altmark judgment that since 1995 several EU Member States had
voluntarily opened-up certain urban, suburban or regional transport markets to competition from undertakings
established in other EU Member States, the risk to inter-Member State trade was not hypothetical, but real as the
market was open to competition (paragraphs 69 and 79).

(°4) Paragraphs 77 and 82 of the Altmark judgment.

(%) See also Case 102/87 France v Commission [1988] ECR 4067, paragraph 19; Case C-305/89 Italy v Commission [1991]
ECR 1-1603, paragraph 26.
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However, the Authority considers that it is in possession of insufficient facts and information
allowing it to assess the application of the Norwegian Tax Act to and by the Oslo Sporveier
Group, and to exclude without any doubt that in this case a potential economic advantage may
have indirectly been derived by AS Sporveisbussene, or the Oslo Sporveier Group, in a manner
incompatible with the State aid rules.

6. Alleged guarantees from AS Sporveisbussene to its subsidiaries

The Authority has asked the Norwegian authorities to clarify whether the subsidiaries of AS Spor-
veisbussene have benefitted from any guarantees granted by their owner, as alleged by the
complainant.

The Norwegian authorities have stated that no guarantees have been granted by AS Sporveisbussene,
and that its subsidiaries consequently have not benefitted from any guarantees from AS Sporveis-
bussene. The Authority is in possession of no information suggesting that this is incorrect.

In light of this, the Authority sees no reason to investigate further this part of the complaint.

7. Conclusion

The Authority preliminarily concludes that the annual compensation disbursed until 2008 and the
2004 capital injection of NOK 111760 000 in Oslo constitute aid within the meaning of
Article 61(1) of the EEA Agreement.

As regards the allegations concerning the taxation of AS Sporveisbussene, the Authority is, as
indicated above, unable to exclude without any doubt that a potential economic advantage may
have indirectly been derived by AS Sporveisbussene, or the Oslo Sporveier Group, in a manner
incompatible with Article 61(1).

The Authority sees no reason to investigate further the alleged guarantees from AS Sporveisbussene
to its subsidiaries.

8. Classification of the aid as existing or new

Regarding the allegation of potential cross-subsidisation, it is necessary in this context to firstly
determine if the aid in question is to be qualified as existing or new aid. Were the public service
compensation existing aid (i.e. granted under an existing aid scheme), the Authority could at most
request the Norwegian State to bring it in line with the State aid provisions of the EEA Agreement (if
the aid was deemed incompatible and the existing aid scheme in question still applicable). If, on the
other hand, the aid was considered as new aid, the consequence of its incompatibility would normally
be the recovery of the aid.

8.1. Introduction — the Court’s judgment

Article 1(b)(i) of Part II of Protocol 3 provides that ‘existing aid’ shall mean:

‘all aid which existed prior to the entry into force of the EEA Agreement in the respective EFTA
States, that is to say, aid schemes and individual aid which were put into effect before, and are still
applicable after, the entry into force of the EEA Agreement.’.

The Authority notes that AS Oslo Sporveier, at the time of the entry into force of the EEA
Agreement in Norway (1 January 1994), was compensated for carrying out scheduled bus
transport in Oslo in accordance with the provisions of the transport legislation and established
administrative practice (pre-dating the EEA Agreement), as described in detail above.

In the judgment in Case E-14/10 annulling the Authority’s Decision No 254/10/COL, the EFTA Court
stated the following on the question of the existing or new nature of the aid:

‘Whether the aid granted [...] constitutes “existing aid” [...] depends upon the interpretation of the
provisions of Protocol 3 SCA [...]

[...] to qualify as an “existing aid measure” under the EEA State aid rules, it must be part of an aid
scheme that was put into effect before the entry into force of the EEA Agreement (°9).".

(°6) Paragraphs 50-53.
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8.2. Aid scheme

Article 1(d) of Part IT of Protocol 3 provides that an aid scheme:

‘shall mean any act on the basis of which, without further implementing measures being required,
individual aid awards may be made to undertakings defined within the act in a general and abstract
manner and any act on the basis of which aid which is not linked to a specific project may be
awarded to one or several undertakings for an indefinite period of time andfor for an indefinite
amount;’.

Article 1(e) of Part II of Protocol 3 provides that individual aid:

‘shall mean aid that is not awarded on the basis of an aid scheme and notifiable awards of aid on the
basis of an aid scheme;.

This distinction is of particular importance in the context of existing aid, as Protocol 3 only provides
the Authority with a competence to keep under constant review existing systems of aid (cf. Article 1.1
of Part I of Protocol 3). Likewise, Section V of Part II of Protocol 3 only applies to existing aid
schemes (the terms ‘aid schemes’ and ‘systems of aid’ are to be treated as synonyms in the Authority’s
view (¢7)).

The Authority recalls that the Norwegian transport legislation in essence sets out the following key
parameters that are relevant for the aid measures at hand: (i) a system of co-financing of scheduled
bus transport services (from State and county); (ii) that the counties are responsible for administering
the scheduled bus transport services, control concessions, routes, schedules and ticket prices; and (iii)
a detailed concession system.

Moreover, according to the Norwegian authorities, Article 22 of the CTA entails that Oslo Munici-
pality is under the obligation to compensate the operators for the provision of the transport service
on unprofitable routes (where the revenue generated from the sale of tickets does not cover the cost
of operating the service). The Authority understands that the compensation aims to cover the gap
between the costs and the revenues (in the form of ticket sales).

Before the entry into force of the EEA Agreement, Oslo Municipality had chosen to provide
scheduled bus transport services under the relevant provisions of the CTA and CTR, compensating
unprofitable routes in accordance with the administrative practice described above. This continued
without interruption until the last directly awarded concession had run its course (on 30 March
2008).

Whether the system in Oslo as outlined above constitutes an aid scheme in accordance with the
definition of Article 1(d) of Part II of Protocol 3 depends on whether the legal framework for the
financing of scheduled bus transport in Oslo can be considered to be ‘an act on the basis of which,
without further implementing measures being required, individual aid awards may be made to
undertakings defined within the act in a general and abstract manner’.

The Authority notes that this definition was incorporated into the EEA Agreement in 2001 with the
insertion of Part II of Protocol 3. Prior to 2001, when Protocol 3 was brought in line with the
Procedural Regulation, there was no similarly precise definition in EEA law determining what an aid
scheme was. Moreover, the rationale for the concept of existing aid — in principle that of providing
EEA States and beneficiaries of State with some legal certainty regarding arrangements that predate
the entry into force of State aid control in their legal systems whilst providing the Authority with the
possibility of bringing such systems in line with EEA law — must in the Authority’s view be borne in
mind.

Furthermore, the Authority notes that the case-law of the European Courts does not provide detailed
guidance as regards the interpretation of this definition. The Authority has thus reviewed its own case
practice and that of the European Commission and found that existing ‘aid schemes’ were held to
encompass non-statutory customary law (°%) and administrative practice related to the application of

(¢7) Cf. Sinnaeve/Slot, The new Regulation on State aid Procedures, Common Market Law Review 36/1999, p. 1153,

footnote 28.

(%%) See the Authority’s Decision No 405/08/COL HFF (O] L 79, 25.3.2010, p. 40 and the EEA Supplement No 14,
25.3.2010, p. 20), Chapter 11.2.3.1, p. 23: ‘The State guarantee on all State institutions for all their obligations follows
from general unwritten rules of Icelandic public law predating the entry into force of the EEA Agreement. The
guarantee is applicable to all State institutions, regardless of when they are established, or of their activities, or
changes in those activities. This possible aid measure must be regarded as a scheme falling within the definition in
Article 1(d) in part II of Protocol 3 to the Surveillance and Court Agreement.



12.7.2012

Jurnalul Oficial al Uniunii Europene

C 204/33

statutory () and non-statutory law (7). In one case, the European Commission found that an aid
scheme relating to Anstaltslast and Gewdhrtrigerhaftung was based on the combination of an unwritten
old legal principle combined with widespread practice across Germany (7').

(139) Nevertheless, the Authority is at this stage in doubt as to whether the three criteria defining an ‘aid

scheme’ as provided for in Protocol 3 — (i) an act on the basis of which aid can be awarded; (ii)
requiring no further implementing measures; and (iii) defining the potential aid beneficiaries in a
general and abstract manner — are met.

As for the first criterion, the Authority notes that the CTA and the CTR are acts on the basis of
which Oslo Municipality could award aid.

(140) As for the second criterion, the Authority notes that the administration of any aid scheme requires a

certain decision-making process which can (but does not have to) lead to individual awards of aid
being made. However, an arrangement that would for example require, for individual aid to be
awarded, the adoption of further legislative measures, cannot be considered as an aid scheme.

(141) A mere ‘technical application’, as indicated above, of the provisions providing for the scheme would

thus not be an implementing measure (72). Moreover, the mere fact that a decision awarding aid
under an aid scheme has implications for the budget of the authority administering that scheme,
cannot, in the Authority’s view, mean that such decisions are to be regarded as implementing
measures.

(142) In a similar vein, considering acts of entrustment such as the award of a concession, for which the

CTA foresees a duration of 10 years, in the case at hand as an implementing measure would make it
ex ante impossible to set up an aid scheme for public service compensation under which aid to
several undertakings could be awarded, as any entrustment would then entail individual aid. A
concession — as any other act of entrustment — specifies one particular undertaking, and could
thus not relate to a group of undertakings, ‘defined in a general and abstract manner’.

(143) On the other hand, the Authority is of the view that ‘implementing measures’ should be understood

as entailing a certain degree of discretion, that could influence the amount, characteristics or
conditions under which the aid is granted to a significant degree. In particular, it would seem that
every scheme determines for which clearly defined purpose aid can be awarded. Thus, where a public
body for example has general powers allowing it to use different instruments to promote the local
economy, and grants several capital injections based on those general powers, this granting of capital
injections implies the use of considerable discretion as to the amount, characteristics or conditions
and purpose for which the aid is granted, and is hence not to be regarded as an aid scheme (7).

(144) In the case at hand, it is clear that no further legislative measures needed to be adopted for

compensation payments to AS Oslo Sporveier and AS Sporveisbussene to be made. The preliminary
opinion of the Authority is that the CTA and CTR arguably ringfenced the discretion of Oslo
Municipality, to the extent that they appear to have been applied by the Municipality, in line with
its administrative practice, in a way that did not allow for compensation in excess of cost for the
public service minus revenue. Moreover, the compensation was not based on discretionary budget
allocations. Oslo Municipality, after choosing to maintain the public service, was not free to decide
whether to cover the loss of AS Oslo Sporveier and AS Sporveisbussene or not. Oslo Municipality

(%%) See Commission Decision in Case E-45/2000 (Netherlands) Fiscal exemption in favour of Schiphol Group (O] C 37,

(70

(71

=

)

11.2.2004, p. 13).

From the Authority’s Decision No 491/09/COL Norsk Film group (O] C 174, 1.7.2010, p. 3 and the EEA
Supplement No 34, 1.7.2010, p. 1), Chapter IL.2 p. 8: ‘the yearly payments made by the Norwegian State since
the 1970s to Norsk FilmStudio AS[Filmparken AS for the production of feature films and to maintain an infra-
structure necessary for the production of films were based on an existing system of aid. The Authority considers that
in this case, where regular payments were consistently made over a very long period of time, the practice shows that
State support was an essential element in the financing of the company. The Authority considers on that basis that
the annual grants were made under an existing system of state aid within the meaning of Article 62 EEA. In that
case, the Authority opened the formal investigation into a payment of NOK 36 million that had been made in
addition to the regular payments and an alleged preferential tax measure. With Decision No 204/11/COL (not yet
published in the OJ, available online: http://www.eftasurv.int/state-aid/state-aid-register) the Authority closed the
procedure on the basis that the NOK 36 million payment was made on the basis of the existing aid scheme and
that the tax measure did not constitute State aid.

See Commission Decision in Case E-10/2000 (Germany) State guarantees for public banks in Germany (O] C 150,
22.6.2002, p. 6).

("?) See Commission Decision in Case E-4/07 (France) Charges aéroportuaires, paragraph 56 (O] C 83, 7.4.2009, p. 16).
(%) Cf. Commission Decision in Case C-6/08 (Finland) Public Commercial Property Aland Industrihus, (not yet published),

paragraphs 107-109 in particular.
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was obliged to do so, and did so, every year until 2008, in line with a routine procedure. It is also
evident that the compensation was and could only be granted for the purpose of financing local
scheduled bus transport in Oslo. The municipality could not have awarded aid for different purposes
on the basis of the provisions described above.

However, the Authority cannot, on the basis of the information provided, conclude that the
provisions and practice that set out how providers of scheduled bus services were to be remunerated
in Oslo is sufficiently precise and detailed. The Authority has doubts as to the exact extent of the
discretion enjoyed by Oslo Municipality, taking into account the administrative practice, in deter-
mining the amount of compensation for scheduled bus services.

As for the last criterion, the compensation system in Oslo applies to all concessionaires that have
been entrusted with providing bus services on unprofitable routes.

Consequently, in particular given the Authority’s doubts as regards the second criterion mentioned
above, the Authority cannot at this stage conclude that the financing of AS Oslo Sporveier and AS
Sporveisbussene, as described above, constitutes an aid scheme.

However, so as to address issues of law relevant for the final assessment of this case, the Authority
sets out its preliminary views below based on the assumption that public service compensation for
AS Oslo Sporveier and AS Sporveisbussene has been awarded on the basis of an aid scheme.

8.3. Existing aid due to the entry into force of the EEA Agreement

Article 1(b)(i) of Part II of Protocol 3 provides that existing aid encompasses all aid which existed
prior to the entry into force of the EEA Agreement in the respective EFTA States, that is to say, aid
schemes and individual aid which were put into effect before, and are still applicable after, the entry
into force of the EEA Agreement.

As described above, the provisions providing for the scheme have been in place since before the EEA
Agreement entered into force in Norway on 1 January 1994. As it appears that the market for local
bus transport was already exposed to some competition on that date, the Authority is of the
preliminary view that the scheme became an existing aid scheme on 1 January 1994.

8.4. Aid not granted on the basis of the provisions providing for the scheme
8.4.1. Judgment in Case E-14/10

In the judgment in Case E-14/10, the EFTA Court stated the following on the question of the existing
or new nature of the aid:

‘(...) what is relevant is whether the aid was granted in accordance with the provisions providing for
it.

(-..) in so far as the compensation payments were indeed used to finance the operation of non-
profitable scheduled bus services, the defendant (the Authority) may correctly have classified those
payments as existing aid.

However, (...) any aid granted to Oslo Sporveier in excess of the losses actually incurred in
connection with the services in question cannot be regarded to constitute, on the basis of that aid
scheme, existing aid (...) (4.

The Authority understands the judgment of the EFTA Court to mean that only payments made on
the basis of the existing aid scheme can be considered as existing aid disbursed under that scheme.
Payments not made on the basis of the provisions providing for the scheme cannot be protected by
the existing aid nature of that scheme (7).

Therefore, to determine whether the aid granted is existing or new, the Authority must assess
whether it was granted in accordance with the scheme providing for it.

The Authority’s preliminary view is that the scheme was based on the CTA, the CTR as applied in
Oslo in accordance with the established administrative practice.

(7% Paragraphs 73-76.

(7%) The same logic applies for schemes that have been approved by the Authority or the European Commission. See for
example Case C-47/91, Italy v Commission [1994] ECR-4635, paragraphs 25-26.
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The scheme only provided for cost coverage (the difference between cost and revenue) of the
unprofitable scheduled bus services that the concessionaires provided. This therefore is the
benchmark against which the Authority must assess the extent to which the measures covered by
the complaint have been made on the basis of the aid scheme.

In the following, the Authority assesses whether (i) the annual compensation and (ii) the 2004 capital
injection were granted on the basis of the provisions providing for the system of compensation.

8.4.2. Annual compensation

As set out above, the Authority is at this stage of the view that at least a large part of the
compensation that AS Oslo Sporveier and AS Sporveisbussene have received has been awarded in
line with the existing aid scheme, which provides in essence for loss coverage for the public service.
Such a scheme would appear to presuppose the separation of accounts, an appropriate allocation of
common costs and arms-length intra-group transactions for undertakings that in addition to
providing public services also engage in commercial activities. Complying with these principles
seems necessary to avoid that aid is granted outside the scheme.

According to the Norwegian authorities, market prices were paid for services that were provided
between the companies in the Oslo Sporveier Group.

However, aside from indicating that from 2004 onwards, [...] (®) % of the overall costs were levied
from all subsidiaries for general overheads, the Norwegian authorities have not submitted information
that would allow the Authority to conclude that the allocation of the common costs was done in
accordance with a particular allocation key, or that the payment for the services that the commercial
subsidiaries of AS Sporveisbussene received was done on an arms-length basis and on market terms.
Furthermore, no explanations have been provided as to the rationale of introducing a general
overhead fee in 2004, and if overheads were exclusively born by the public service activities
before that.

Thus, the Authority cannot, on the basis of the information provided, conclude that all payments to
AS Oslo Sporveier and AS Sporveisbussene were made on the basis of the provisions providing for
the aid.

In particular, the Authority has doubts as to whether the commercial activities carried out by the
Oslo Sporveier Group (the tour bus activities in particular), were financed by the annual public
service compensation in contravention of the provisions providing for the aid. The information
provided has not enabled the Authority to conclude that the annual payments were restricted to
cover only costs that could be covered in accordance with the legal framework of the scheme — in
other words, whether the annual compensation exceeded the difference between the costs and the
revenues of the public service.

8.4.3. 2004 capital injection

Turning to the 2004 capital injection, already since the mid-1990s, it was clear that the pension fund
of AS Oslo Sporveier was underfunded. Thus, a payment plan to remedy the fund’s shortfall by 2020
was implemented. In accordance with that plan, Oslo Municipality increased the public service
compensation to AS Oslo Sporveier in order for the compensation to cover all the costs incurred
by the provision of the public service.

In 2004, the remaining shortfall was covered by a capital injection of NOK 111 760 000. Although
it was not granted as part of the annual lump sum to AS Sporveisbussene, the payment appears to
mainly (") have been made on the basis of the existing aid scheme, in that it went to cover a cost
incurred whilst providing the public service.

As noted above, the CTA and the CTR do not have any particular provisions on how the conces-
sionaire is to be compensated for the public service, in practice, the compensation has simply been
awarded annually in the form of lump sums in accordance with the established administrative
practice. The EFTA Court has held (7®) that when an existing aid scheme does not have any particular
provisions on how the aid is to be provided, a divergence from the usual procedure cannot in and of

(76) The exact figure is covered by the obligation of professional secrecy. It is in the range of 2 %-7 %.

(”7) See below on the approximate amount of NOK 430 300 that went to cover non-PSO pension costs.
(78) Paragraph 87 of the judgment of the EFTA Court.
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itself, lead to the finding that the aid was not granted on the basis of that scheme. The fact that the
2004 capital injection was not made in accordance with the normal annual block grant procedure
cannot in and of itself entail that it was not made on the basis of the scheme.

As described above, Oslo Muncipality had since the mid-1990s increased the annual public service
compensation payments to cover a historic shortfall in the pension fund of the Oslo Sporveier Group
by 2020. These pension costs were predominantly (") linked to the public service which Oslo
Municipality was obliged to cover in accordance with their obligation to cover the cost of the
public service. Instead of continuing with the annual payments until 2020, it was decided that the
2004 capital injection should cover the remaining share of the underfunding, thus eliminating the
need for further annual payments to cover the historic underfunding.

On this basis, the Authority is of the preliminary opinion that the 2004 capital injection was largely
carried out in accordance with the provisions providing for the aid.

However, the Norwegian authorities have informed the Authority that the capital injection was not
restricted to cover the cost of the pensions related to the public service. The Norwegian authorities
have explained that the capital injection also covered pension obligations related to employees
engaged in commercial tour bus services and have calculated the amount of this compensation to
be approximately NOK 430 300.

As this portion of the compensation does not appear to have been disbursed on the basis of the
provisions providing for the aid, it appears that it cannot be held to be covered by the existing aid
scheme. Thus, the preliminary opinion of the Authority is that it represents new aid.

8.5. Alterations to existing aid

According to Article 1(b)(i) of Part II of Protocol 3, a measure that existed prior to the entry into
force of the EEA Agreement and was still in force afterwards is existing aid.

Further, Article 1(c) of Part II of Protocol 3 provides that ‘new aid’ is:

‘all aid, that is to say, aid schemes and individual aid, which is not existing aid, including alterations
to existing aid;.

In Namur, the Court of Justice stated the following:

[...] the emergence of new aid or the alteration of existing aid cannot be assessed according to the
scale of the aid or, in particular, its amounts in financial terms at any moment in the life of the
undertaking if the aid is provided under earlier statutory provisions which remain unaltered. Whether
aid may be classified as new aid or as alteration of existing aid must be determined by reference to
the provisions providing for it (3).

As set out in the factual description of the case above, there are a number of events that could
potentially be considered as altering the scheme and turning it into new aid.

8.5.1. 1997 internal reorganisation

In 1997, an internal reorganisation led the newly established entity AS Sporveisbussene to take over
the responsibility of carrying out the scheduled bus transport services previously provided by AS Oslo
Sporveier.

Purely formal or administrative changes to an aid scheme do not lead to the reclassification of
existing aid as new (®!). The question is whether this reorganisation brought with it a change to
the existing aid scheme involving new aid.

The Norwegian authorities have explained that, in essence, the change from AS Oslo Sporveier to AS
Sporveisbussene as the provider of the service was a change of a formal nature. By establishing AS
Sporveisbussene, AS Oslo Sporveier created a subsidiary for operating public bus services that it
formerly ran itself. AS Oslo Sporveier — in its position as the mother company — remained,

(7%) See below on the approximate amount of NOK 430 300 that went to cover non-PSO pension costs.

(30) Case C-44/93 Namur-Les Assurances du Crédit [1994] ECR 1-3829, paragraph 28.
(®1) See Article 4(1) of the Implementing Provisions Decision. See also the opinion of Advocate General Lenz in Namur
(cited above).
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(180)

(181)

(182)

however, the primary recipient of the compensation and holder of the concession, and simply
underwent an internal reorganisation that led to AS Sporveisbussene being in charge of providing
the services in accordance with the concession. For this it received compensation from its mother
company. The reorganisation did necessitate the conclusion of the Transport Agreement, which
however, as the Norwegian authorities have explained, did not substantially change the established
administrative practice relating to the financing of the public service. Additionally, the reorganisation
did not involve any changes to the CTA or CTR.

On this basis, the reorganisation of 1997 cannot be held to have involved a substantive change to
the aid scheme (3?). Consequently, the scheme remained in the Authority’s preliminary view an
existing aid scheme after the reorganisation.

8.5.2. Renewal of concession

With reference to the description of the scheme above, the Authority notes that it does not consider
the concession to form part of the provisions providing for the existing aid scheme. The concession,
granted for a duration of 10 years pursuant to the CTA, appears to be an act of entrustment. The
entrustment in essence determines the route(s) for which the concessionaire has a right and
obligation to provide a scheduled service. The Authority considers that an existing aid scheme will
not be altered by the grant or renewal of an act of entrustment under that scheme.

In any event, other than the temporal prolongation, no changes were made to the renewed
concession. AS Sporveisbussene simply continued, on the same terms, to carry out the public
service on behalf of AS Oslo Sporveier on the basis of the concession.

Therefore, the Authority does not consider the renewal of the concession as an alteration to the
existing aid scheme.

8.5.3. Introduction of a quality bonus/malus system

AS Oslo Sporveier introduced a new bonus/malus system some time before 2004. The Authority has
not received exact information on when this system was introduced. Nor has the Authority received
information on how the system was implemented in the contractual relationship between AS Oslo
Sporveier and AS Sporveisbussene. Thus, further information is necessary for the Authority to fully
assess the nature of the quality bonus and its relationship to the existing aid scheme.

The Authority is at this stage of the opinion that the quality bonus that AS Sporveisbussene received
in 2004 pursuant to the bonus/malus system could either form part of the compensation for the
public service, possibly constituting part of the reasonable profit that the company appears to have
been entitled to, or a change to the existing aid scheme. If so, this measure could constitute new

aid (%3).

8.6. Period subsequent to 30 March 2008

In the early 2000s, Oslo Municipality decided to tender all public service contracts for scheduled bus
transport in the Oslo region. By 30 March 2008, this process was brought to an end, thus AS Oslo
Sporveier's concession was without object, and all services were provided on the basis of tendered
contracts.

Therefore, from 30 March 2008 onwards, the new concessionaires have been remunerated on the
basis of the tendered contracts, and not in accordance with the system described above under which
aid had been granted to AS Oslo Sporveier and AS Sporveisbussene before.

9. Compatibility of the aid

As set out above, the Authority is of the preliminary view that a substantial part of the aid to AS
Oslo Sporveier (in the form of annual compensation and the 2004 capital injection) was granted
under an existing aid scheme. The Authority has furthermore come to the preliminary conclusion

(%2) This is supported by the conclusions drawn by the European Commission in similar cases, see the Commission

Decisions in Case NN 73/08 (Hungary) Sharing of loans between MAV Zrt. and MAV-TRAKCIO Zrt. (O] C 109,
13.5.2009, p. 5), at paragraphs 59-60 and Case E-14/05 (Portugal) Compensation payments to public service broadcaster
RTP (not published in the OJ) at paragraphs 78-80.

(%% Only changes affecting the substance of an existing scheme can transform that existing aid to new aid. Changes
severable from the existing aid will not affect the substance of that existing aid (Joined Cases T-195/01 and T-207/01
Government of Gibraltar v Commission [2002] ECR 1I-2309, paragraph 111).
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that the bonus/malus system introduced some time before 2004 may represent new aid. Moreover,
the Authority has preliminarily concluded that some of the aid was potentially granted outside the
aforementioned scheme and thus constitutes new aid.

The Authority notes that the Norwegian authorities have not submitted any arguments relating to the
compatibility of either the new or existing aid described above. In the absence of such information
and, in particular, without a detailed account of which costs formed the basis for the annual payment
negotiations and the methodology and justification for the allocation of common cost, the Authority
cannot take a final view on this matter.

However, it would appear to the Authority that the compensation payments for the public service, or
at least parts thereof, and the capital injection to offset the underfunding of the pension fund, or at
least parts thereof, could be compatible public service compensation under Article of the 49 EEA.
This provision cannot be applied directly (%) but only by virtue of Council Regulations, i.e. Regu-
lation (EEC) No 1191/69 (¥*) or Regulation (EC) No 1370/2007 (3%). An essential element in the
assessment under both regulations is to verify that aid in the form of public service compensation
only covers the cost of the public service (including a reasonable profit) and does not lead to
overcompensation.

Moreover, it also cannot be excluded at this stage that the aid measures under assessment, in
particular the capital injection to remedy the underfunded pension fund, could be compatible
under Article 61(3)(c) of the EEA Agreement.

Should any new aid have been granted that benefitted the commercial activities of the Oslo Sporveier
Group, the Authority does not at this stage envisage any provision in EEA State aid law that could
form the basis for deeming such aid compatible. As the Authority expresses solely a preliminary view
however, the Norwegian authorities are invited to submit arguments and information regarding the
compatibility of all State aid that was granted to the Oslo Sporveier Group, including (potential) aid
to the commercial activities.

10. Conclusion

Based on the information submitted by the complainant and the Norwegian authorities, the
Authority has come to the conclusion that the complainant’s allegations that guarantees provided
by AS Sporveisbussene may involve unlawful State aid are unfounded.

However, the Authority preliminarily considers that the three additional measures referred to by the
complainant — namely: (i) the annual compensation payments for scheduled bus services; (i) the
2004 capital injection; and (iii) an alleged favourable tax position benefiting AS Sporveisbussene —
may entail State aid in the meaning of Article 61(1) of the EEA Agreement. As regards the second
measure, the Authority has doubts whether (parts of) it might indeed have been granted in line with
the market economy investor principle.

As established above, the Authority moreover is at this stage of the view that most of the State aid
appears to have been granted on the basis of an existing aid scheme which entitled concessionaires
that provided public scheduled bus services in Oslo to a compensation which would cover the
difference between ticket revenue and cost for discharging the public service. However, the
Authority has doubts as to the precise delineation of that scheme, i.e. how exactly the costs, that
formed the basis for the annual negotiations on the compensation payment, were calculated, and
which costs were exactly taken into account. Given that the beneficiary is also engaged in commercial
activities, the Authority doubts at this stage if indeed costs that should have been borne by those
commercial activities were taken into account in the process of calculating the annual compensation.

Furthermore, and in line with the judgment of the EFTA Court, the Authority is of the view that any
aid not granted in line with the scheme would have to be qualified as new aid. It preliminarily
considers that the 2004 capital injection also covered underfunded pension funds of employees of
the commercial activities of the beneficiary. Moreover, it doubts whether the quality bonus described
above has been granted on the basis of the scheme, or whether it is a severable amendment to the
scheme involving new aid.

(®%) See Altmark (cited above), at paragraph 107.

(®%) Regulation (EEC) No 1191/69 on public service in transport by rail, road and inland waterway (O] L 156, 8.6.1969,
p. 8), incorporated in the EEA Agreement by means of Annex XIII to the EEA Agreement.

(®%) Regulation (EC) No 1370/2007 of the European Parliament and of the Council of 23 October 2007 on public
passenger transport services by rail and by road and repealing Council Regulations (EEC) Nos 1191/69 and 110770
(O] L 315, 3.12.2007, p. 1), incorporated in the EEA Agreement by means of Annex XIII to the EEA Agreement.
Regulation (EC) No 1370/2007 entered into force in Norway on 1 January 2011, see Regulation of 17.12.2010 No
1673.
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(191) Finally, if any new aid not in line with the scheme has been granted, the Authority has doubts as to
whether such aid would be compatible with the EEA Agreement, in particular Articles 49 and
61(3)(c) thereof.

(192) Consequently, and in accordance with Article 4(4) of Part II of Protocol 3, the Authority is obliged to
open the formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The
decision to open a formal investigation procedure is without prejudice to the final decision of the
Authority, which may conclude that the measures in question do not constitute aid, are existing aid
or new aid compatible with the functioning of the EEA Agreement.

(193) In light of the foregoing considerations, the Authority, acting under the procedure laid down in
Article 1(2) of Part I of Protocol 3, invites the Norwegian authorities to submit their comments, as
well as all documents, information and data needed to address the doubts of the Authority outlined
above, as well as all relevant information that will enable the Authority in consolidating its
preliminary views expressed in this Decision. In particular, it invites the Norwegian authorities to
comment, within one month of the date of receipt of this Decision, on:

a) the compliance of the commercial activities capital injection with the market economy investor
1% )
principle;

(b) the description of the potential existing aid scheme in this Decision;

(c) the costs that were taken into account for the calculation of the annual compensation, and
whether it can be excluded that costs of the commercial activities were taken into account for
this purpose;

(d) the distribution of common costs between the various activities and subsidiaries, and the
methodology for the pricing of services provided by the public service activities to the
commercial activities;

(e) a detailed description of the rules on group taxation, and their application to and by the Oslo
Sporveier Group;

(f) the nature and potential compatibility of the amounts paid under the bonus/malus system;

(2) how, should any of the above measures entail new aid, they could be considered compatible with
the EEA Agreement.

(194) The Authority requests the Norwegian authorities to immediately forward a copy of this Decision to
the potential recipients of the aid.

(195) The Authority must remind the Norwegian authorities that, according to Article 14 of Part II of
Protocol 3, any incompatible aid unlawfully granted to the beneficiaries will have to be recovered,
unless, exceptionally, such recovery would be contrary to a general principle of EEA law,

HAS ADOPTED THIS DECISION:

Article 1

The EFTA Surveillance Authority considers the allegation that guarantees provided by AS Sporveisbussene to
its subsidiaries may involve unlawful State aid are without object.

Article 2

The formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3 is opened into the
compensation for scheduled bus services in Oslo paid to AS Oslo Sporveier and AS Sporveisbussene during
the period 1 January 1994-30 March 2008, the capital injection paid by Oslo Municipality on 1 June 2004,
and the application of the group taxation rules to and by the Oslo Sporveier Group.

Article 3

The Norwegian authorities are invited, pursuant to Article 6(1) of Part Il of Protocol 3, to submit their
comments on the opening of the formal investigation procedure within one month from the notification of
this Decision.

Article 4

The Norwegian authorities are requested to provide within one month from notification of this Decision all
documents, information and data needed for assessment of the nature and compatibility of the aid
measures.
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Article 5

This Decision is addressed to the Kingdom of Norway.

Article 6

Only the English language version of this Decision is authentic.

Decision made at Brussels, 28 March 2012.

For the EFTA Surveillance Authority

Oda Helen SLETNES Sabine MONAUNI-TOMORDY
President College Member
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(Anunturi)

PROCEDURI ADMINISTRATIVE

OFICIUL EUROPEAN PENTRU SELECTIA PERSONALULUI
(EPSO)

ANUNT DE CONCURSURI GENERALE
(2012/C 204/05)

Oficiul European pentru Selectia Personalului (EPSO) organizeazd concursurile generale:

EPSO/AD|240/12 — Traducitori de limba estond (ET)

|AD[240]
EPSO/AD/241/12 - Traducitori de limba irlandezd (GA)
EPSO/AD|242/12 — Traducitori de limba letond (LV)

EPSO/AD/243/12 - Traducdtori de limba portugheza (PT)

Anunturile de concurs se publicd exclusiv in limbile estond, irlandezd, letond si portugheza in Jurnalul
Oficial C 204 A din 12 iulie 2012.

Puteti obtine informatii suplimentare pe site-ul EPSO: http://www.cu-careers.info
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PROCEDURI REFERITOARE LA PUNEREA IN APLICARE A POLITICII IN
DOMENIUL CONCURENTEI

COMISIA EUROPEANA

Notificare prealabild a unei concentriri

[Cazul COMP/M.6647 - Mitsubishi Corporation/Mitsubishi Electric Corporation/Mitsubishi Elevator
(Singapore)]

Caz care poate face obiectul procedurii simplificate

(Text cu relevantd pentru SEE)

(2012/C 204/06)

1. Ladata de 5 iulie 2012, Comisia a primit o notificare a unei concentrari propuse in temeiul articolului
4 din Regulamentul (CE) nr. 139/2004 al Consiliului ('), prin care intreprinderile Mitsubishi Corporation
(\MC”, Japonia) si Mitsubishi Electric Corporation (,MELCO”, Japonia) dobandesc, in sensul articolului 3
alineatul (1) litera (b) din Regulamentul privind concentririle economice controlul in comun asupra intregii
intreprinderi Mitsubishi Elevator Singapore Co. Ltd (,MESP”, Singapore), prin achizitionare de actiuni.

2. Activitdtile economice ale intreprinderilor respective sunt:

— MC este o societate comerciald multisectoriald cu activitdti in diferite ramuri industriale, indeosebi in
domeniul energiei, al metalelor, al echipamentelor, al produselor chimice, al produselor alimentare si al
mirfurilor de uz general;

— MELCO este activd in fabricarea si vinzarea de echipamente electrice si electronice folosite in sistemele
de energie si de electricitate, in automatizari industriale, in sistemele de informare si comunicare, in
dispozitive electronice si in electrocasnice;

— MESP este o societate inregistrati in Singapore, activd in furnizarea, distributia, instalarea si intretinerea
ascensoarelor si scdrilor rulante MELCO in Singapore. Activititile sale sunt limitate geografic la
Singapore.

3. In urma unei examiniri prealabile, Comisia constati ci tranzactia notificatd ar putea intra sub
incidenta Regulamentului (CE) privind concentrdrile economice. Cu toate acestea, nu se ia o decizie finald
in aceastd privintd. In conformitate cu Comunicarea Comisiei privind o procedurd simplificatd de tratare a
anumitor concentrdri in temeiul Regulamentului (CE) privind concentrérile economice (?), trebuie precizat cd
acest caz poate fi tratat conform procedurii previzute in Comunicare.

4. Comisia invitd partile terte interesate si 1i prezinte eventualele observatii cu privire la operatiunea
propusa.

Observatiile trebuie primite de cdtre Comisie in termen de cel mult 10 zile de la data publicarii prezentei.
Observatiile pot fi trimise Comisiei prin fax (+32 22964301), prin e-mail la adresa COMP-MERGER-
REGISTRY®ec.europa.eu sau prin postd, cu numdrul de referinti COMP/M.6647 — Mitsubishi
Corporation/Mitsubishi Electric Corporation/Mitsubishi Elevator (Singapore), la urmatoarea adresa:

European Commission
Directorate-General for Competition
Merger Registry

J-70

1049 Bruxelles/Brussel
BELGIQUE/BELGIE

(") JO L 24, 29.1.2004, p. 1 [,Regulamentul (CE) privind concentrarile economice”].
() JO C 56, 5.3.2005, p. 32 (,Comunicarea privind o procedurd simplificata”).
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Notificare prealabild a unei concentriri
(Cazul COMP/M.6651 - Goldman Sachs/William C. Young/Plastipak Holdings)
Caz care poate face obiectul procedurii simplificate

(Text cu relevantd pentru SEE)

(2012/C 204/07)

1. Ladata de 5 julie 2012, Comisia a primit o notificare a unei concentrari propuse in temeiul articolului
4 din Regulamentul (CE) nr. 139/2004 al Consiliului (!) prin care fondurile consiliate §i gestionate de grupul
Goldman Sachs Inc. (,Goldman Sachs”, SUA), si dl William C. Young dobandesc, in sensul articolului 3
alineatul (1) litera (b) din Regulamentul privind concentririle economice, controlul in comun asupra intre-
prinderii Plastipak Holdings, Inc. (,Plastipak ”, SUA), prin achizitionare de actiuni.

2. Activitdtile economice ale intreprinderilor respective sunt:

— 1in cazul intreprinderii Goldman Sachs: operatiuni de plasament globale, gestiunea valorilor mobiliare si
investitiilor;

— 1in cazul domnului William C. Young: persoand fizicd care controleazd o serie de intreprinderi;

— in cazul intreprinderii Plastipak: producdtor de rdsini de plastic, preforme si ambalaje din plastic,
efectueazd si operatiuni de reciclare pentru productia de materii prime din plastic reciclat dupd consum.

3. In urma unei examiniri prealabile, Comisia constatd ci tranzactia notificatd ar putea intra sub
incidenta Regulamentului (CE) privind concentrdrile economice. Cu toate acestea, nu se ia o decizie finald
in aceastd privintd. in conformitate cu Comunicarea Comisiei privind o procedurd simplificatd de tratare a
anumitor concentrdri in temeiul Regulamentului (CE) privind concentririle economice (?), trebuie precizat ci
acest caz poate fi tratat conform procedurii previzute in Comunicare.

4. Comisia invitd pdrtile terte interesate si ii prezinte eventualele observatii cu privire la operatiunea
propusd.

Observatiile trebuie primite de cdtre Comisie in termen de cel mult 10 zile de la data publicdrii prezentei.
Observatiile pot fi trimise Comisiei prin fax (+32 22964301), prin e-mail la adresa COMP-MERGER-
REGISTRY@ec.europa.cu sau prin postd, cu numdrul de referinti COMP/M.6651 — Goldman Sachs|
William C. Young/Plastipak Holdings, la urmatoarea adresa:

European Commission
Directorate-General for Competition
Merger Registry

J-70

1049 Bruxelles/Brussel
BELGIQUE/BELGIE

(") JO L 24, 29.1.2004, p. 1 [,Regulamentul (CE) privind concentririle economice”].
(3 JO C 56, 5.3.2005, p. 32 (,Comunicarea privind o procedurd simplificatd”).


mailto:COMP-MERGER-REGISTRY@ec.europa.eu
mailto:COMP-MERGER-REGISTRY@ec.europa.eu

C 20444

Jurnalul Oficial al Uniunii Europene

12.7.2012

Comunicarea Comisiei publicati in temeiul articolului 27 alineatul (4) din Regulamentul (CE) nr.
1/2003 al Consiliului in cazul COMP[39.654 — Codurile instrumentelor financiare ale Reuters

(Reuters Instrument Codes — RIC)
[notificatd cu numdrul C(2012) 4873]
(Text cu relevantd pentru SEE)

(2012/C 204/08)

1. INTRODUCERE

1. In conformitate cu articolul 9 din Regulamentul (CE) nr. 1/2003 al Consiliului din 16 decembrie

()

—
=

2002 (1, in cazurile in care Comisia intentioneazd si adopte o decizie care impune incetarea unei
incdlcdri, iar pdrtile In cauzd propun si isi asume angajamente pentru a rdspunde preocupdrilor
exprimate de Comisie in evaluarea sa preliminard, Comisia poate decide ca respectivele angajamente
sd devind obligatorii pentru intreprinderi. O astfel de decizie poate fi adoptatd pentru o perioadd
determinatd si concluzioneazd c¢i nu mai existd motive pentru actiunea Comisiei. In conformitate cu
articolul 27 alineatul (4) din regulamentul mentionat anterior, Comisia publicd un rezumat al cazului si
continutul esential al angajamentelor. Partile interesate isi pot prezenta observatiile in termenul stabilit
de Comisie.

2. REZUMATUL CAZULUI

. La 19 septembrie 2011, Comisia a adoptat o evaluare preliminard in sensul articolului 9 alineatul (1)

din Regulamentul (CE) nr. 1/2003. Evaluarea a avut ca obiect sectorul serviciilor de informatii finan-
ciare, mai precis piata fluxurilor consolidate de date in timp real (?). Aceasta s-a adresat intreprinderii
Thomson Reuters Corporation si societitilor aflate sub controlul siu direct sau indirect, inclusiv Reuters
Limited (Thomson Reuters). Comisia si-a exprimat ingrijorarea ci unele practici restrictive ale Thomson
Reuters in materie de acordare a licentelor cu privire la codurile instrumentelor financiare ale Reuters
(Reuters Instrument Codes — RIC) pot constitui o incilcare a articolului 102 din TFUE (3). Procedurile
impotriva Thomson Reuters au fost initiate la 30 octombrie 2009.

. In conformitate cu evaluarea preliminara:

(a) Thomson Reuters ocupd o pozitie dominantd pe piata mondiald a fluxurilor consolidate de date in
timp real (%);

(b) este posibil ca Thomson Reuters si fi abuzat de pozitia sa dominantd prin impunerea unor restrictii
clientilor sdi cu privire la utilizarea RIC. Thomson Reuters (a) interzice clientii sdi s utilizeze RIC in
scopul extragerii datelor din fluxurile consolidate de date in timp real provenite de la alti furnizori si
(b) impiedicd partile terfe sd creeze si sd asigure intretinerea tabelelor de corespondentd care
incorporeazd RIC si care ar permite sistemelor utilizate de clientii Thomson Reuters s inte-
ractioneze cu fluxuri consolidate de date in timp real provenite de la alti furnizori (°);

(c) se pare cd aceste restrictii creeazd obstacole considerabile in calea schimbarii furnizorului. Clientii
Thomson Reuters utilizeazd RIC pe scard largd in cadrul aplicatiilor lor, iar personalul care utilizeazd
aceste aplicatii s-a familiarizat cu sistemul de coduri RIC. Ca urmare a restrictiilor instituite de
Thomson Reuters, in cazul in care RIC a fost integrat in cadrul aplicatiilor, schimbarea furnizorului

JOL1, 4.1.2003, p. 1. Tncepénd cu data de 1 decembrie 2009, articolele 81 si 82 din Tratatul CE au devenit articolele

101 si, respectiv, 102 din TFUE. Cele doud serii de dispozitii sunt in esentd identice. In sensul prezentei comunicdri,
trimiterile la articolele 101 si 102 din TFUE ar trebui intelese ca trimiteri la articolele 81 si 82 din Tratatul CE, atunci
cand este cazul.

Prezentul caz se referd in mod specific la fluxurile consolidate de date in timp real si nu priveste datele in timp real
transmise prin intermediul terminalelor sau al fluxurilor directe. In plus, preocupdrile in ceea ce priveste concurenta se
limiteazd doar la datele de piatd in timp real, fird a include serviciile privind datele de referintd si datele de la sfarsitul
zilei.

Conform Thomson Reuters, RIC sunt coduri alfanumerice reprezentind mecanismul de extragere a datelor pe care
acesta l-a creat si il furnizeazd clientilor sdi ca parte integrantd a serviciilor de informatii financiare pe care le presteazi
in scopul identificdrii, navigdrii §i extragerii unui set structurat de date conexe din cadrul retelei sale de colectare si
distributie de date in timp real (retea de date integratd — IDN).

Investigatia privind piata a ardtat cd fluxurile directe furnizate clientilor, in mod direct, prin intermediul schimburilor
sau al sistemelor multilaterale de tranzactionare (MTF) fac parte dintr-o altd piatd de produse.

Thomson Reuters a afirmat ¢ nu isi impiedica clientii care utilizeaza fluxuri consolidate de date in timp real si caute
corespondente intre RIC si codurile altor furnizori, atit timp cit nu se utilizeazd baza de date sau tabelul de
corespondentd care rezultd din acestea pentru a extrage date de la un alt furnizor. Cu alte cuvinte, Thomson
Reuters nu interzice crearea de tabele de corespondentd ca atare, dar se opune utilizarii directe si indirecte a RIC
pentru a extrage date in timp real de la alti furnizori.
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implicd eliminarea RIC si recodarea acestor aplicatii in vederea inlocuirii lor cu un sistem de coduri
alternativ. Aceasta este o actiune dificild §i, adesea, excesiv de costisitoare. Opinia preliminard a
Comisiei este c3, intr-adevdr, Thomson Reuters si-a constrans clientii care au integrat RIC in
aplicatiile lor s utilizeze fluxurile consolidate de date in timp real. Prin urmare, alti furnizori de
fluxuri consolidate de date in timp real nu sunt in masurd si concureze efectiv cu Thomson Reuters
pe piata fluxurilor consolidate de date in timp real.

4. Un prim studiu de piatd cu privire la propunerea initiald de angajamente prezentatd de Thomson

Reuters a fost lansat la 14 decembrie 2011 (!). Participantii pe piatd au fost invitati si prezinte
observatii pand la 25 ianuarie 2012. In urma observatiilor primite in cadrul acestui prim test de
piatd, Thomson Reuters si-a revizuit in mod substantial propunerea de angajamente menite si
remedieze deficientele identificate de cdtre participantii pe piatd cu privire la preocuparile Comisiei in
materie de concurentd.

. Angajamentele revizuite diferd de cele anterioare in mai multe privinte. Principalele modificiri sunt

urmdtoarele:
(a) valoarea taxei pentru licenta RIC extinsd (,ERL”) este mai mic3;

(b) structura taxelor pentru ERL nu mai este legatd de nicio reducere existentd acordatd pentru fluxurile
consolidate de date in timp real ale Thomson Reuters, este mai putin complexd si mai transparentd;

(c) ERL poate fi utilizatd la nivel mondial de citre clientii care desfdsoard activititi care au efectiv un
caracter comercial in SEE (%);

(d) ERL acoperd codurile instrumentelor financiare ale Reuters (RIC) aferente instrumentelor financiare
extrabursiere (OTC) provenind dintr-o sursd unicd, sub rezerva consimtdmantului contribuitorului
relevant (cu exceptia cazului in care Thomson Reuters este singurul furnizor de date privind OTC la
momentul schimbdrii furnizorului);

(e) ERL acoperd interfetele umane ale aplicatiilor stocate pe servere (fird costuri suplimentare);

(f) in plus fatd de perioada initiald de 5 ani pe parcursul cireia este posibild abonarea la ERL, clientul
are posibilitatea de a-si prelungi abonamentul cu incd 2 ani, in schimbul achitdrii unei taxe
simbolice; si

() o licentd separatd va fi disponibild pentru dezvoltatorii terti, pentru a le permite acestora sd dezvolte
si sd intretind instrumente de facilitare a schimbdrii furnizorului care sunt oferite spre vinzare

clientilor.

3. CONTINUTUL PRINCIPAL AL ANGAJAMENTELOR REVIZUITE

. Thomson Reuters nu este de acord cu evaluarea preliminard efectuatd de Comisie. Cu toate acestea,

intreprinderea a prezentat o serie de angajamente, in temeiul articolului 9 din Regulamentul (CE) nr.
1/2003, pentru a rdspunde preocupdrilor Comisiei in ceea ce priveste concurenta. Angajamentele
propuse de Thomas Reuters (denumite in continuare ,angajamentele”) sunt rezumate in cele ce
urmeazd. O versiune neconfidentiald a acestor angajamente este publicatd integral in limba englezd
pe site-ul internet al Directiei Generale Concurentd din cadrul Comisiei Europene la adresa:

http://ec.europa.eu/competition/index_en.html

. Conform angajamentelor, se propune clientilor actuali si viitori ai serviciului RT (}) (o ERL) furnizat de

Thomson Reuters, o licentd care le conferd drepturi suplimentare in materie de utilizare a sistemului de
coduri RIC in scopul schimbdrii furnizorilor de fluxuri de date consolidate in timp real. Aceastd licentd

" JO C 364, 14.12.2011, p. 21.
() In sensul angajamentelor, SEE include, de asemenea, Elvetia.
(®) Thomson Reuters isi comercializeazd oferta de fluxuri consolidate de date de piatd in timp real, utilizabile la nivelul

intregii intreprinderi, sub numele de ,servicii in timp real Thomson Reuters” — Thomson Reuters Real-time Service
(;servicii RT” — cunoscute anterior sub numele de Reuters Datascope Real-Time Service, adici RDRT) in scopul utilizarii
acestora in cadrul aplicatiilor stocate pe servere. In sensul domeniului de aplicare al angajamentelor, definitia serviciilor
RT a fost extinsd pentru a include toate celelalte licente de date in timp real ale Thomson Reuters, utilizabile la nivelul
intregii intreprinderi, in cadrul aplicatiilor stocate pe servere. De asemenea, operatorii umani vor fi in masurd sd
utilizeze in continuare RIC in interfetele software pentru utilizatori in combinatie cu aplicatiile stocate pe servere in
scopul accesdrii, vizualizdrii si validdrii datelor de la un alt vanzitor de fluxuri consolidate de date in timp real pentru
a facilita schimbarea furnizorului fird costuri suplimentare. Aplicatiile care sunt in prezent furnizate in cadrul
licentelor Thomson Reuters pentru uz individual, destinate terminalelor (si nu pentru utilizarea la nivelul intregii
intreprinderi), nu intrd in domeniul de aplicare al angajamentelor propuse.
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ar permite clientilor, in schimbul achitdrii unei taxe lunare, sd utilizeze RIC pentru a extrage date
financiare in timp real din fluxuri consolidate de date in timp real provenind de la concurentii
Thomson Reuters in scopul inlocuirii unora sau tuturor aplicatiilor stocate pe serverele lor cu alte
aplicatii alternative puse la dispozitie de furnizori de fluxuri consolidate de date. in plus, Thomson
Reuters ar oferi detindtorilor de licente ERL actualiziri periodice si in timp util cu privire la RIC
relevante, inclusiv, dacd este cazul, informatiile necesare legate de RIC (si anume, loc de tranzactionare
in cauzd, sursd, cod oficial, monedi si/sau descriere). ERL nu aduce atingere drepturilor de utilizare in
ceea ce priveste RIC pe care clientii le detin deja in temeiul relatiei lor contractuale curente cu Thomson
Reuters.

. Angajamentele se referd la (i) clientii care vor trece in mod partial sifsau in totalitate de la fluxurile

consolidate de date in timp real ale Thomson Reuters la un alt flux consolidat de date in timp real si (ii)
clientii care se vor abona la un flux consolidat de date in timp real pus la dispozitie de o parte tertd, in
plus fatd de serviciul RT furnizat de Thomson Reuters, fard a renunta la serviciile acestuia din urma (de
exemplu, ca solutie de rezervd in cazul unor intreruperi cauzate de situatii de urgentd sau pentru a
permite testarea functionalitdtilor si a fiabilitdtii noilor fluxuri consolidate de date in timp real).

. In cazul unei inlocuiri partiale, Thomson Reuters se angajeazd sd nu isi discrimineze clientii care trec la

altfalti furnizor(i) de fluxuri consolidate de date in timp real, in ceea ce priveste conditiile de furnizare a
serviciilor RT ale Thomson Reuters. Clientii care utilizeazd ERL in scopul inlocuirii in totalitate a
serviciilor Thomson Reuters nu sunt obligati sd se aboneze la nicio altd licentd sau alt serviciu oferit
de citre Thomson Reuters.

Clientii vor avea posibilitatea de a se abona la ERL pentru o perioad de 5 ani. In plus, clientii care nu
s-au abonat la ERL in aceastd perioadd initiald de 5 ani pot achizitiona o optiune de abonare la ERL in
schimbul achitarii unei taxe administrative de 150 USD pe lund. Aceastd optiune trebuie exercitatd in
termen de 2 ani dupd expirarea perioadei initiale de abonare de 5 ani (prin urmare, oferind clientilor
posibilitatea de a se abona la ERL pe parcursul unei perioade de 7 ani). La incheierea abonamentului,
licenta extinsd este acordatd clientilor pe termen nelimitat, cu conditia achitdrii taxei aferente.

Miésura corectivd s-ar aplica tuturor codurilor RIC asociate in mod direct pretului pentru un anumit
instrument financiar sau valorii unui indice previzut in cadrul serviciului RT al Thomson Reuters, in
consecintd, printre altele, (i) datelor bursiere si celor rezultate din sisteme multilaterale de tranzactionare
(MTF); si (i) instrumentelor tranzactionate extrabursier care nu sunt cotate la bursd sau in cadrul MTF.
RIC legate de instrumentele tranzactionate extrabursier in cazul cdrora Thomson Reuters extrage datele
de la un singur contribuitor care este identificabil prin intermediul RIC (,RIC provenite dintr-o sursd
unicd”) sunt incluse la cererea clientilor, sub rezerva consimtdmantului contribuitorului in cauzi. Sunt
excluse RIC al ciror continut nu poate fi obtinut decat de la Thomson Reuters, atit timp cat contri-
buitorul nu pune continutul la dispozitia furnizorului concurent de fluxuri consolidate de date in timp
real la care trece clientul.

Mai mult, Thomson Reuters va furniza informatiile necesare pentru a facilita clientilor sii posibilitatea
de a cduta in timp util corespondente intre RIC si codurile altor furnizori.

Licenta propusd poate fi utilizatd la nivel mondial in cadrul aplicatiilor stocate pe servere cu conditia ca
clientul sd desfisoare activititi care sd aibd efectiv un caracter comercial in SEE.

Taxele lunare pentru ERL pe care Thomson Reuters intentioneazd si le aplice au caracter progresiv si
depind de numarul de coduri RIC pentru care un client doreste si obtind o licentd in vederea extragerii
de date de la un concurent. Pentru primele 50 000 de RIC, un client va trebui si pliteascd lunar 0,01
USD pentru fiecare RIC. Ulterior, cu cat va creste numdrul RIC pentru care un client doreste sd obtind
licentd (1), cu atdt va scidea taxa plititd pentru fiecare RIC. Baremul taxelor contine, de asemenea, un
comision lunar minim de 750 USD.

in cazul unui numir de RIC cuprins intre 50 001 si 500 000, taxa pentru fiecare RIC va fi de 0,005 USD; intre

500 001 si 3 000 000 de RIC, taxa va fi de 0,002 USD, iar in cazul a peste 3 000 001 de RIC, taxa va fi de 0,001
USD. Taxele cresc in functie de inflatia la nivel general.
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Taxele acoperd drepturile suplimentare de utilizare a sistemului de coduri RIC si costurile serviciilor care
urmeazd si fie furnizate de Thomson Reuters clientilor sii, in temeiul angajamentelor. Conform
Thomson Reuters, nivelul taxei reprezintd o foarte micd parte a pretului fluxurilor consolidate de
date in timp real furnizate de Thomson Reuters pentru acelasi domeniu de aplicare §i pentru aceeasi
utilizare a RIC care fac obiectul unei licente. Pentru detalii privind baremul taxelor ERL vi rugim si
consultati versiunea neconfidentiald a angajamentelor publicatd pe site-ul internet al Directiei Generale
Concurenta (anexa III).

De asemenea, angajamentele permit dezvoltatorilor terti s3 dezvolte si sd intretind instrumente pentru
schimbarea furnizorului (si anume, tabele de corespondentd) in numele clientilor. Dezvoltatorii terti
eligibili (excluzdnd orice vanzitor de date de piatd) pot utiliza si pastra RIC in instrumentele pentru
schimbarea furnizorului pe care le dezvoltd pentru o varietate de clienti in schimbul achitirii unei taxe
lunare de licenta.

Drepturile dezvoltatorilor terti mentionate anterior sunt incluse intr-o licentd separatd dedicatd exclusiv
acestora, care este atasatd la angajamentele propuse ca anexa II. Dezvoltatorii terti trebuie sd plateascd
aceleasi taxe ca si clientii, insd taxele lor lunare sunt limitate la maximum 3 750 USD, iar licenta face
obiectul unei taxe lunare de minimum 250 USD. Dezvoltatorii terti pot obtine sprijin din partea altor
vanzatori de fluxuri consolidate de date in timp real pentru a stabili corespondenta cu codurile acestora
din urmi §i se pot angaja in campanii de publicitate comune destinate potentialilor clienti.

4. INVITATIA DE A PREZENTA OBSERVATII

Comisia intentioneazd, in urma studiului de piatd, sd adopte o decizie in conformitate cu articolul 9
alineatul (1) din Regulamentul (CE) nr. 1/2003 prin care sd declare cd angajamentele revizuite rezumate
anterior si publicate pe site-ul internet al Directiei Generale Concurentd au caracter obligatoriu. In cazul
in care angajamentele suferd modificdri substantiale, va fi lansat un nou studiu de piatd.

In conformitate cu articolul 27 alineatul (4) din Regulamentul (CE) nr. 1/2003, Comisia invitd partile
terte interesate sd isi prezinte observatiile cu privire la angajamente.

Observatiile ar trebui, de preferint3, si fie motivate si si prezinte faptele relevante. in cazul in care
identificati o problemd privind orice aspect din cadrul angajamentelor propuse, vd rugdm sd sugerati o
solutie posibili.

Termenul pentru prezentarea observatiilor este de maximum patru sdptdmani de la data publicdrii
prezentei comuniciri. Pirtile interesate sunt invitate sd prezinte o versiune neconfidentiald a obser-
vatiilor lor, din care secretele de afaceri si alte pasaje confidentiale si fie eliminate si inlocuite, conform
cerintelor, cu un rezumat neconfidential sau cu mentiunea ,secret de afaceri” sau ,confidential”.

Observatiile pot fi trimise Comisiei, cu numdrul de referintd ,Cazul COMP[39.654 — RIC”, fie prin
e-mail (COMP-GREFFE-ANTITRUST®@ec.europa.eu), fie prin fax (+32 22950128) sau prin postd, la
urmdtoarea adresi:

European Commission
Directorate-General for Competition
Antitrust Registry

1049 Bruxelles/Brussel
BELGIQUE/BELGIE
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Pretul abonamentelor in 2012
(fara TVA, inclusiv cheltuieli de transport pentru expediere simpla)

Jurnalul Oficial al UE, seriile L + C, numai versiunea tiparita 22 de limbi oficiale ale UE 1200 EUR pe an
Jurnalul Oficial al UE, seriile L + C, versiunea tiparita + DVD, editie | 22 de limbi oficiale ale UE 1310 EUR pe an
anuala

Jurnalul Oficial al UE, seria L, numai versiunea tiparita 22 de limbi oficiale ale UE 840 EUR pe an
Jurnalul Oficial al UE, seriile L + C, DVD, editie lunara (cumulat) 22 de limbi oficiale ale UE 100 EUR pe an
Supliment la Jurnalul Oficial (seria S — Anunturi de achizitii publice), | Multilingv: 23 de limbi 200 EUR pe an
DVD, editie saptaméanala oficiale ale UE

Jurnalul Oficial al UE, seria C — Anunturi de concurs Limba& (limbi) in functie de 50 EUR pe an

concurs

Abonamentul la Jurnalul Oficial al Uniunii Europene, care apare in limbile oficiale ale Uniunii Europene, este
disponibil Tn 22 de versiuni lingvistice. Jurnalul Oficial cuprinde seriile L (Legislatie) si C (Comunicari si informari).

Pentru fiecare versiune lingvistica se incheie un abonament separat.

in conformitate cu Regulamentul (CE) nr. 920/2005 al Consiliului, publicat in Jurnalul Oficial L 156
din 18 iunie 2005, care prevede ca, temporar, institutile Uniunii Europene nu au obligatia de a redacta toate
actele n irlandeza si nici de a le publica in aceasta limba, Jurnalele Oficiale publicate in limba irlandeza se
comercializeaza separat.

Abonamentul la Suplimentul Jurnalului Oficial (seria S — Anunturi de achizitii publice) cuprinde toate cele 23 de
versiuni lingvistice oficiale intr-un singur DVD multilingv.

La cerere, abonamentul la Jurnalul Oficial al Uniunii Europene confera dreptul de a primi diverse anexe ale
Jurnalului Oficial. Abonatilor li se semnaleaza aparitia anexelor printr-un aviz catre cititori inclus in Jurnalul
Oficial al Uniunii Europene.

Distribuire si abonamente
Abonamente la diverse periodice destinate vanzarii, precum abonamentul la Jurnalul Oficial al Uniunii Europene,
pot fi contractate prin agentiile noastre de vanzari.
Lista agentiilor de vanzari este disponibila la adresa:

http://publications.europa.eu/others/agents/index_ro.htm

EUR-Lex (http://eur-lex.europa.eu) ofera acces direct si gratuit la dreptul Uniunii Europene. Acest
site permite consultarea Jurnalului Oficial al Uniunii Europene, inclusiv a tratatelor, a legislatiei, a
jurisprudentei si a actelor pregatitoare ale legislatiei.

Pentru mai multe informatii despre Uniunea Europeana, consultati: http://europa.eu

Oficiul pentru Publicatii al Uniunii Europene
2985 Luxemburg
LUXEMBURG
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