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INFORMAÇÕES DAS INSTITUIÇÕES, ÓRGÃOS E ORGANISMOS DA UNIÃO 
EUROPEIA 

COMISSÃO EUROPEIA 

Taxas de câmbio do euro (1) 

5 de fevereiro de 2020 

(2020/C 40/01) 

1 euro =   

Moeda Taxas de câmbio 

USD dólar dos Estados Unidos  1,1023 

JPY iene  120,94 

DKK coroa dinamarquesa  7,4728 

GBP libra esterlina  0,84444 

SEK coroa sueca  10,5450 

CHF franco suíço  1,0717 

ISK coroa islandesa  138,10 

NOK coroa norueguesa  10,1173 

BGN lev  1,9558 

CZK coroa checa  25,055 

HUF forint  335,76 

PLN zlóti  4,2491 

RON leu romeno  4,7734 

TRY lira turca  6,5975 

AUD dólar australiano  1,6299 

Moeda Taxas de câmbio 

CAD dólar canadiano  1,4644 

HKD dólar de Hong Kong  8,5572 

NZD dólar neozelandês  1,7006 

SGD dólar singapurense  1,5202 

KRW won sul-coreano  1 302,97 

ZAR rand  16,2246 

CNY iuane  7,6858 

HRK kuna  7,4568 

IDR rupia indonésia  15 036,47 

MYR ringgit  4,5382 

PHP peso filipino  55,961 

RUB rublo  69,0320 

THB baht  34,133 

BRL real  4,6614 

MXN peso mexicano  20,4923 

INR rupia indiana  78,4330   

(1) Fonte: Taxas de câmbio de referência publicadas pelo Banco Central Europeu. 
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INFORMAÇÕES RELATIVAS AO ESPAÇO ECONÓMICO EUROPEU 

ÓRGÃO DE FISCALIZAÇÃO DA EFTA 

Decisão n.o 085/19/COL, de 4 de dezembro de 2019, tendo em vista dar início a uma investigação 
formal sobre um eventual auxílio estatal concedido à Remiks Group no que respeita a serviços de 

gestão de resíduos (processo n.o 84370) 

Convite à apresentação de observações nos termos do Protocolo n.o 3, parte I, artigo 1.o, n.o 2, do 
Acordo entre os Estados da EFTA relativo à criação de um Órgão de Fiscalização e de um Tribunal de 

Justiça, em matéria de auxílios estatais 

(2020/C 40/02) 

Pela decisão acima referida publicada, reproduzida na língua que faz fé nas páginas seguintes ao presente resumo, o Órgão 
de Fiscalização da EFTA notificou as autoridades norueguesas da sua decisão de dar início ao procedimento previsto no 
Protocolo n.o 3, parte I, artigo 1.o, n.o 2, do Acordo entre os Estados da EFTA relativo à criação de um Órgão de 
Fiscalização e de um Tribunal de Justiça, quanto à medida de auxílio acima referida. 

Órgão de Fiscalização da EFTA 
Registo 
Rue Belliard, 35 
1040 Bruxelles/Brussel 
BELGIQUE/BELGIË 
registry@eftasurv.int 

As observações serão comunicadas às autoridades norueguesas. As partes interessadas que apresentem observações podem 
solicitar, por escrito, o tratamento confidencial da sua identidade, devendo justificar esse pedido. 

Resumo 

Procedimento 

(1) Em 16 de agosto de 2016, o Órgão de Fiscalização recebeu uma denúncia apresentada pela organização comercial 
«Norsk Industri». 

(2) Na sequência de pedidos nesse sentido, o Órgão de Fiscalização recebeu informações das autoridades norueguesas 
em 5 de outubro de 2016, 28 de fevereiro, 20 de março, 22 de agosto, 31 de outubro e 20 de novembro de 2017 e 
em 5 de março de 2018. 

Descrição das medidas 

(3) Os alegados beneficiários do auxílio são a Remiks Miljøpark AS, a Remiks Næring AS e a Remiks Produksjon AS. 

(4) A Remiks Miljøpark AS é detida a 99,99 % pelo município de Tromsø. A Remiks Miljøpark AS detém 100 % da 
Remiks Næring AS e da Remiks Produksjon AS. 

(5) A Remiks Miljøpark AS detém, igualmente, 100 % da Remiks Huholdning AS. No entanto, a empresa presta, 
exclusivamente, serviços para o município de Tromsø, não estando ativa no mercado. As aquisições da Remiks 
Husholdning AS são imputáveis ao município. 

(6) Entre o início de 2010 e 1 de fevereiro de 2017, o município de Tromsø adquiriu serviços de recolha de resíduos à 
Remiks Næring AS para os seus próprios resíduos industriais. 
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(7) No início de 2010, o município de Tromsø, com base no seu controlo indireto, incumbiu a Remiks Husholdning 
AS de efetuar a recolha dos resíduos domésticos no município, tarefa que a empresa efetua ainda atualmente. Em 
1 de fevereiro, o município de Tromsø encarregou a Remiks Husholdning AS de efetuar igualmente a recolha dos 
resíduos industriais do próprio município, tarefa que a empresa efetua ainda atualmente. A Remiks Husholdning 
AS efetua estes serviços, em nome do município, com base nos custos efetuados, o que significa que é 
compensada com base na totalidade dos custos, sem incluir os lucros. A Remiks Husholdning AS assegura a 
recolha dos resíduos mas adquire os serviços de tratamento de resíduos necessários à sua cofilial Remiks 
Produksjon AS. 

(8) Em 2010 e 2012, no quadro da criação da Remiks Group, o município de Tromsø transferiu capital, dívida, bens 
móveis e bens imóveis para a sua sociedade-mãe Remiks Miljøpark AS. 

(9) A decisão diz respeito a três medidas: (i) a aquisição, pelo município de Tromsø, de serviços de recolha de resíduos 
à Remiks Næring AS, (ii) a aquisição, pela Remiks Husholdning AS, de serviços de tratamento de resíduos à Remiks 
Produksjon AS e (iii) as transações entre o município de Tromsø e a Remiks Group efetuadas em 2010 e 2012. 

Apreciação das medidas 

(10) No que se refere às medidas (i) e (ii), o Órgão de Fiscalização tem dúvidas sobre se o município de Tromsø e a 
Remiks Husholdning AS, respetivamente, pagaram o preço de mercado pelos serviços adquiridos. No que se 
refere à medida (iii), o Orgão de Fiscalização tem dúvidas sobre se as transações entre o município de Tromsø e a 
Remiks Group foram efetuadas em condições de mercado, em conformidade com o princípio do operador numa 
economia de mercado. 

(11) Se se verificar que as medidas constituem um auxílio estatal, isto significa que não foi cumprida a obrigação, 
estipulada no Protocolo n.o 3, parte I, artigo 1.o, n.o 3, do Acordo entre os Estados da EFTA relativo à criação de 
um Órgão de Fiscalização e de um Tribunal de Justiça, de notificar o auxílio ao Órgão de Fiscalização antes da sua 
entrada em vigor. Esse auxílio estatal seria, por conseguinte, ilegal. 

(12) As autoridades norueguesas não apresentaram argumentos que demonstrem que as medidas em causa, na medida 
em que constituem auxílios estatais, podem ser consideradas compatíveis com o funcionamento do Acordo EEE. O 
Órgão de Fiscalização tem, por conseguinte, algumas dúvidas quanto à compatibilidade das três medidas. 

Decision No 085/19/COL of 4 December 2019 to open a formal investigation into potential state aid granted to 
the Remiks Group related to waste handling services 

1. Summary 

(1) The EFTA Surveillance Authority (the «Authority») wishes to inform Norway that, having assessed a complaint 
relating to (i) Tromsø municipality’s purchase of waste collection services from Remiks Næring AS, (ii) Remiks 
Husholdning AS’ purchase of waste treatment services from Remiks Produksjon AS, and (iii) transactions from 
Tromsø municipality to the Remiks Group in 2010 and 2012 (the «measures»), the Authority has doubts as to 
whether the measures constitute state aid within the meaning of Article 61(1) of the EEA Agreement, and as to 
the compatibility of the measures with the EEA Agreement. Therefore, the Authority is required to open a formal 
investigation procedure (1). 

(2) The complainant has also submitted a separate complaint about alleged violations of the public procurement rules. 
This decision, however, concerns the state aid complaint only, and remains without prejudice to the ongoing 
investigation concerning public procurement handled by the Authority’s Internal Market Affairs Directorate (2). 

(3) The Authority has based its decision on the following considerations. 

2. Procedure 

(4) By letter dated 16 August 2016, Norsk Industri, the Federation of Norwegian Industries, (the «complainant») 
lodged a complaint against the measures (3). 

(1) Reference is made to Article 4(4) of Part II of Protocol 3 to the Agreement between the EFTA States on the Establishment of a 
Surveillance Authority and a Court of Justice. 

(2) Case No 78085. 
(3) Document No 814858. 
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(5) The Norwegian authorities submitted comments to the complaint on 5 October 2016 (4). The Authority requested 
further information from the Norwegian authorities on 18 January 2017 (5), which was provided by letters dated 
28 February (6) and 20 March 2017 (7). 

(6) The Authority provided the complainant with a preliminary view on the complaint by letter dated 24 May 
2017 (8). The Authority received further information from the complainant on 22 June 2017 (9), and from the 
Norwegian Authorities on 22 August 2017 (10). 

(7) By letter dated 31 August 2017, the Authority requested further information from the Norwegian authorities (11). 
By letters dated 31 October and 20 November 2017, the Norwegian authorities replied to the information 
request (12). 

(8) By letter dated 16 January 2018, the Authority requested further information from the Norwegian authorities (13), 
and the Norwegian authorities provided information by letter dated 5 March 2018 (14). 

(9) The complainant sent additional information by emails of 14 December 2016; 15 September and 13 November 
2017; and 12 January, 31 January and 22 May 2018 (15). 

3. Background 

3.1 Historical development 

(10) In Norway, waste handling services are regulated by the Pollution Control Act (16). The Act makes a distinction 
between household waste, which is all waste from the municipalities’ households, and industrial waste, which is 
the waste from public and private enterprises. 

(11) Up until 2009, Tromsø municipality organised its waste management services in-house through municipal units 
and enterprises. In 2009, the municipal council decided to organise the municipality’s waste management in a 
group of limited liability companies (17). This was done to put an «arm’s length» between the municipality and the 
activities exposed to competition (18). 

(12) In June 2009, the municipal council converted the municipal enterprise Tromsø Miljøpark KF (19), which had 
previously performed waste management services for Tromsø municipality, into Remiks Miljøpark AS (20). In 
December 2009, three subsidiaries were established under Remiks Miljøpark AS (21): Remiks Husholdning AS 
(«Remiks Husholdning»), Remiks Næring AS («Remiks Næring») and Remiks Produksjon AS («Remiks 
Produksjon»). Collectively the companies are referred to as the «Remiks Group». 

(4) Document No 821154. 
(5) Document No 840687. 
(6) Document No 844198. 
(7) Document No 848555. 
(8) Document No 854974. 
(9) Document No 862433. 
(10) Document No 870978. 
(11) Document No 870978. 
(12) Documents No 880582 and 884931. 
(13) Document No 882703. 
(14) Document No 901145. 
(15) Documents No 831575, 873959, 882172, 896066, 895954 and 914528. 
(16) Forurensningsloven, LOV-1981-03-13-6. 
(17) Attachments 2, 3 and 4b to letter dated 3.5.18, Documents No 901215, 901211 and 901203; Tromsø municipality’s letter dated 31 

de outubro de 2017, Document No 880582, and Attachment 7 to the letter, Document No 880592. 
(18) Preparatory papers from Tromsø municipality’s administration to the municipality council, Attachment 2 to letter dated 5.3.18, 

Document No 901215. 
(19) A municipal enterprise (in Norwegian: kommunalt foretak, shortened KF) is an administrative branch of the central municipality, and 

not a separate legal entity. Municipal enterprises are regulated by the Local Government Act chapter 11. 
(20) Tromsø municipality’s letter, dated 31 de outubro de 2017, Document No 880582, and Attachments 6 and 7 to the letter, Documents 

No 880590 and 880592. 
(21) Letter from Tromsø municipality, dated 5 de março de 2018, Document No 901145, and Attachment 4 to the letter, Document No 

901219, and Tromsø municipality’s letter dated 31 de outubro de 2017, Document No 880582 and Attachment 7 to the letter, 
Document No 880592. 
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3.2 Transactions involving the Remiks Group in 2010 and 2012 

(13) On 23 June 2010, Tromsø municipal council made the formal decision to transfer the capital and liabilities that 
were left in the municipal enterprises Tromsø Miljøpark KF and Remiks Tromsø KF to Remiks Miljøpark AS (22). 
The transactions involved movables, capital, liabilities, and real estate, including the waste handling facility 
Remiks Miljøpark (the same name as the parent company) where the Remiks Group companies have their 
business. The assets were converted into share capital in Remiks Miljøpark AS (23). 

(14) In 2012, Tromsø municipal council decided to transfer real estate and a loan to Remiks Miljøpark AS, in addition 
to adjusting the value of the real estate transferred in 2010 (24). In both the preparatory paper (25) and the 
decision (26), Tromsø municipality specified a requirement for a 9 % return on the investment. 

3.3 The current company structure 

(15) Per November 2019, the Remiks Group is organised as follows (27): 

— Remiks Miljøpark AS is the parent company in the Remiks Group. It is owned 99,99 % by Tromsø 
municipality and 0,01 % by Karlsøy municipality (28). It provides services and rents out property to its 
subsidiaries. 

— Remiks Husholdning is owned 100 % by Remiks Miljøpark AS. Until 2017, it only collected household waste 
for Tromsø municipality. As of 1 February 2017, it also collectes Tromsø municipality’s own industrial waste. 

— Remiks Næring is owned 100 % by Remiks Miljøpark AS. Remiks Næring specialises in the collection of 
industrial waste, and offers such services on the market. Until 1 February 2017, it had an agreement with 
Tromsø municipality for the collection of Tromsø municipality’s own industrial waste. 

— Remiks Produksjon is owned 100 % by Remiks Miljøpark AS. It provides waste treatment services on the 
market, primarily to its sister companies. 

(16) Below is an illustration of the Remiks Group’s structure:   

3.4 Household waste 

(17) The Norwegian Pollution Control Act, section 27a, first paragraph, defines household waste as waste from private 
households, including large objects such as furniture, etc. 

(22) Attachment 8a to Tromsø municipality’s letter dated 5 de março de 2018, Document No 901189. The transfers were decided on in 
2010, but backdated to the establishment of Remiks Miljøpark AS in 2009. 

(23) Attachments 4, 4c and 8a to Tromsø municipality’s letter dated 5 de março de 2018, Documents No 901219, 901205 and 901189. 
(24) Letter from Tromsø municipality, dated 5 de março de 2018, Document No 901145, and attachments 8, 8b, 8c, 8d and 9 to the letter, 

Documents No 901183, 901181, 901177, 901179 and 901175. 
(25) In Norwegian: saksfremlegg. 
(26) Attachment 9 to the letter from Tromsø municipality, dated 5 de março de 2018, Document No 901175. 
(27) Based on information obtained at www.purehelp.no 21 de novembro de 2019. 
(28) The 0,01 % ownership by Karlsøy municipality seems to be related to intentions that Tromsø and Karlsøy would cooperate on waste 

handling, but this seems not to have materialised. See letter from Tromsø municipality, dated 5 de março de 2018, Document No 
901145. 
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(18) Under the Pollution Control Act, sections 29 and 30, the municipalities are obliged to collect and have facilities to 
treat household waste (29). The costs associated with the waste management are to be covered by a fee, levied on the 
inhabitants (30). The municipal waste fee are to be calculated based on a self-cost principle; covering the total costs 
of collecting and handling the waste on behalf of the municipality, without generating a profit for the municipality, 
in accordance with the Waste Regulation, chapter 15 (31). 

(19) When Tromsø municipality reorganised its waste handling services and established the Remiks Group in 2010, by 
way of its control in Remiks Husholdning it instructed Remiks Husholdning to collect the household waste on 
behalf of the municipality, based on the self-cost principle. Remiks Husholdning collects and sorts the waste. 
However, it purchases the waste treatment services, consisting of incineration, depositing and recycling, from its 
sister company Remiks Produksjon. 

3.5 Industrial waste 

(20) The Norwegian Pollution Control Act, section 27a, second paragraph, defines industrial waste as waste from public 
and private enterprises and institutions. 

(21) The Norwegian Pollution Control Act does not oblige the municipalities to organise the collection or handling of 
industrial waste. Any operator can therefore offer these services on the market. However, all producers of 
industrial waste are obliged to ensure the proper disposal and handling of their waste. Tromsø municipality, 
as a producer of industrial waste, is therefore obliged to ensure the proper collection and treatment of its own 
industrial waste, produced by the different municipal units (kindergartens, hospitals, nursing homes, municipal 
offices, etc.) (32). 

(22) Before 2010, Tromsø municipality ensured the collection of its own industrial waste through a municipal 
enterprise (33). When Tromsø municipality reorganised its waste handling services and established the Remiks 
Group, Remiks Næring took over the collection of the municipality’s own industrial waste (34). Therefore, the 
agreements for the services were not tendered out or renegotiated. From 2010, Remiks Næring merely continued 
to provide the same services to the municipality as the municipal enterprise had done before the reorganisation. 
The only thing that changed was the invoicing system, from internal and centralised to external and decentralised. 
This meant that each municipal unit (municipal offices, kindergarten, etc.) paid for the service from their budget, 
and Remiks Næring treated them as individual customers (35). 

(23) Because of this continuation of the collection services, Remiks Næring and Tromsø municipality never entered into 
a formal contract for the waste collection services (36). The Norwegian authorities have described the arrangement 
as an unwritten framework agreement where each municipal unit decided its need for waste collection, and was 
invoiced separately (37). The Authority will refer to the arrangement between Tromsø municipality and Remiks 
Næring, regarding the collection of industrial waste, simply as an agreement. 

(24) In 2016, Tromsø municipality decided to terminate the agreement with Remiks Næring, and concluded a new 
framework agreement with Remiks Husholdning for the collection of the municipality’s industrial waste, starting 
1 February 2017. The agreement was awarded directly, and based on a self-cost principle, meaning that the 
compensation covers the full costs, but no profits (38). 

(25) Remiks Husholdning foresaw a total price for the services in 2017 of approximately NOK 8,2 million. This was 
NOK 3,2 million less than the combined total price all the individual municipal units paid to Remiks Næring in 
2016 (39). 

(29) This means that any private operator needs an explicit permission from the municipality, in order to provide the service. 
(30) The Pollution Control Act, section 34. The fees can be secured through a statutory charge pursuant to the Mortgage Act (panteloven, 

LOV-1980-02-08-2). 
(31) The Waste Regulation (avsfallsforskriften, FOR-2004-06-01-930), chapter 15. 
(32) The Pollution Control Act, section 32, first paragraph. 
(33) Letter from Tromsø municipality, dated 5 de março de 2018, Document No 901145. 
(34) Letter from Tromsø municipality, dated 5 de março de 2018, Document No 901145. 
(35) Letter from Tromsø municipality, dated 5 de março de 2018, Document No 901145. 
(36) Letter from Tromsø municipality, dated 5 de março de 2018, Document No 901145. 
(37) Letter from Tromsø municipality, dated 5 de março de 2018, Document No 901145, and letter of 31 de outubro de 2017, Document 

No 880582. 
(38) Letter from Tromsø municipality, dated 5 de março de 2018, Document No 901145, and attachment 16 to the letter, Document No 

901161. 
(39) This is based on calculations conducted by the complainant in letter from the complainant dated 22.6.17, Document No 862433. 
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4. Measures covered by the complaint 

(26) The complainant has complained about three separate measures: 

(27) First, alleged overpayment under the agreement between Tromsø municipality and Remiks Næring for collection 
of industrial waste for the period running from 2010 until 1 February 2017. 

(28) Second, alleged overpayment in relation to Remiks Husholdning’s purchase of waste treatment services from its 
sister company Remiks Produksjon. This agreement has been in force since the establishment of Remiks 
Husholdning in 2010 and is ongoing. 

(29) Third, certain transactions from Tromsø municipality to the Remiks Group in 2010 and 2012, which allegedly 
were not conducted on market terms. 

5. Presence of state aid 

5.1 Introduction 

(30) Article 61(1) of the EEA Agreement stipulates that: 

«Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States or through State 
resources in any form whatsoever which distorts or threatens to distort competition by favouring certain 
undertakings or the production of certain goods shall, in so far as it affects trade between Contracting Parties be 
incompatible with the functioning of this Agreement.» 

(31) The qualification of a measure as aid within the meaning of this provision therefore requires the following 
cumulative conditions to be met: (i) the measure must be granted by the State or through state resources; (ii) it 
must confer an advantage on an undertaking; (iii) favour certain undertakings (selectivity); and (iv) threaten 
to distort competition and affect trade. 

5.2 Presence of state resources 

5.2.1 Introduction 

(32) For the measure to constitute aid, it must be granted by the State or through state resources. State resources include 
all resources of the public sector, including resources of intra-state entities (decentralised, federated, regional or 
other) (40). 

(33) The transfer of state resources may take many forms, such as direct grants, loans, guarantees, direct investment in 
the capital of companies and benefits in kind. A positive transfer of funds does not have to occur; waiving revenue 
that would otherwise have been paid to the state constitutes a transfer of state resources (41). 

5.2.2 Tromsø municipality’s purchase of industrial waste collection services 

(34) The remuneration Tromsø municipality paid to Remiks Næring for the collection of industrial waste came from 
the budget of Tromsø municipality, as does the remuneration which Remiks Husholdning is currently receiving 
for the same services. The remuneration therefore constitutes state resources. 

5.2.3 Remiks Husholdning’s purchase of waste treatment services from Remiks Produksjon 

(35) The notion of state aid as expressed in Article 61(1) of the EEA Agreement is to be interpreted widely, therefore it 
covers not only aid granted directly via the state budget but also compulsory contributions imposed by state 
legislation. Measures financed through parafiscal charges or compulsory contributions imposed by the State and 
managed and apportioned in accordance with the provisions of public rules imply a transfer of state resources, 
even if not administered by the public authorities (42). 

(40) See the Authority’s Guidelines on the notion of state aid («NoA») (OJ L 342, 21.12.2017, p. 35), and EEA Supplement No 82, 21 de 
dezembro de 2017, p. 1, para. 48. 

(41) NoA, para. 51. 
(42) See NoA, para. 58; Decision No 306/09/COL of 8 de julho de 2009 on the Norwegian Broadcasting Corporation, section 1.2.1, and 

judgment in Italy v Commission, 173/73, EU:C:1974:71, para. 16. 
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(36) Remiks Husholdning is financed through the waste fee, which is fixed in accordance with the principles laid down 
in section 34 of the Pollution Control Act and chapter 15 of the Waste Regulation. The fee is collected by the 
municipality and disbursed via the municipal budget (43). Thus, the public authorities determine both the size and 
use of the fee. Further, its legal basis and the way it is collected indicates that it is under the permanent control of 
public authorities. The fee must therefore be considered to constitute state resources. This Assessment is in line 
with the Authority’s conclusion in its decision on the financing of municipal waste collectors in Norway in 
2013 (44). 

(37) Further, it must be considered whether Remiks Husholdning’s purchase of waste treatment services from Remiks 
Produksjon is imputable to Tromsø municipality. That is, whether Tromsø municipality must be regarded as 
having been involved in the adoption of the measures (45). 

(38) Remiks Husholdning is indirectly owned by Tromsø municipality and subject to public law, such as the public 
procurement rules (46). The purchase of waste treatment services from Remiks Produksjon is conducted under the 
control and instruction of Tromsø municipality, in accordance with the Pollution Control Act. Furthermore, as 
Remiks Husholdning has been granted an exclusive right to collect the household waste by Tromsø municipality 
it is not subject to competition on the market, but rather operating under a monopoly (47). 

(39) Based on this, Remiks Husholdning’s purchase of waste treatment services from Remiks Produksjon appears 
imputable to Tromsø municipality, so as to constitute state resources for the purposes of Article 61(1) EEA. 

5.2.4 The transactions involving the Remiks Group in 2010 and 2012 

(40) If public authorities or public undertakings provide goods or services at a price below market rates, or invest in an 
undertaking in a manner that is inconsistent with the market economy operator («MEO») principle, this implies 
foregoing state resources (as well as the granting of an advantage) (48). 

(41) Therefore, if the transactions from Tromsø municipality to the Remiks Group in 2010 and 2012 were not 
conducted on market terms, state resources within the meaning of Article 61(1) of the EEA might have been 
involved. 

5.3 Undertaking 

(42) Only advantages granted to «undertakings» are subject to state aid law. The concept of an undertaking covers any 
entity that engages in an economic activity regardless of its status and the way it is financed. Hence, the public or 
private status of an entity, or the fact a company is partly or wholly publicly owned, has no bearing on whether or 
not the entity is an «undertaking» (49). 

(43) An activity is economic in nature where it consists in offering goods and services on a market (50). The assessment 
of the activity must be based on the factual evidence, and the question is whether there is a market for the services 
concerned (51). In this regard, it is relevant to consider whether the entities receive compensation for the services, at 
what level, and whether they face competition from other undertakings (52). 

(44) Remiks Næring has, since its establishment in 2010, been providing services for collection of industrial waste for 
remuneration in competition with other undertakings. Based on this, Remiks Næring appears to engage in 
economic activity so as to constitute an undertaking. 

(45) Remiks Produksjon offers waste treatment services. The services are offered on the market for remuneration and in 
competition with other providers. Remiks Produksjon thus appears to engage in economic activity so as to 
constitute an undertaking. 

(43) The fifth paragraph of section 34 of the Pollution Control Act. 
(44) Decision No 91/13/COL of 27 de fevereiro de 2013, on the financing of municipal waste collectors, para. 26. 
(45) Judgment in France v Commission, C-482/99, EU:C:2002:294, para. 52. 
(46) Letter from Tromsø municipality, dated 5 de março de 2018, Document No 901145. 
(47) Letter from Tromsø municipality, dated 5 de março de 2018, Document No 901145. See also NoA, para. 43. 
(48) NoA, para. 52. 
(49) Judgment in Congregación de Escuelas Pías Provincia Betania, C-74/16, EU:C:2017:496, para. 42. 
(50) NoA, section 2.1. 
(51) Judgment in Havenbedrijf Antwerpen and Maatschappij van de Brugse Zeehaven v Commission, T-696/17, EU:T:2019:652, para. 56. 
(52) Case E-29/15 Sorpa [2016] EFTA Ct. Rep. 825, paras 51–64. 
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(46) In relation to the transfers from Tromsø municipality to the Remiks Group in 2010 and 2012, the Group must be 
considered to form one economic unit (53). An entity which, owning controlling shareholdings in a company, 
actually exercises that control by involving itself directly or indirectly in the management thereof must be 
regarded as taking part in the economic activity carried on by the controlled undertaking (54). 

(47) The subsidiaries in the Remiks Group are fully owned by Remiks Miljøpark AS, and the Authority does not have 
any indications that Remiks Miljøpark AS is not involved in the management of its fully owned subsidiaries. The 
Authority has preliminarily concluded that both Remiks Næring and Remiks Produksjon undertake economic 
activity (see immediately above). With this, it is also the Authority’s preliminary conclusion that the Remiks 
Group, as one economic unit, constitutes an undertaking for the purposes of the application of state aid rules, 
in so far as it is engaged in the economic activities of Remiks Næring and Remiks Produksjon (55). 

5.4 Advantage 

5.4.1 Introduction 

(48) The qualification of a measure as state aid requires that it confers an advantage on the recipient. An advantage, 
within the meaning of Article 61(1) of the EEA Agreement, is any economic benefit that an undertaking could not 
have obtained under normal market conditions (56). 

(49) The measure constitutes an advantage not only if it confers positive economic benefits, but also in situations where 
it mitigates charges normally borne by the budget of the undertaking. This covers all situations in which economic 
operators are relieved of the inherent costs of their economic activities (57). 

(50) Economic transactions carried out by public bodies are considered not to confer an advantage on the counterpart 
of the agreement, and therefore not to constitute aid, if they are carried out in line with normal market 
conditions (58). This is assessed pursuant to the MEO principle (59). Therefore, when public authorities purchase 
a service, it is generally sufficient, to exclude the presence of an advantage, that they pay market price. 

(51) Whether a transaction is in line with market conditions can be established on the basis of a generally accepted, 
standard assessment methodology, relying on the available objective, verifiable and reliable data, which should be 
sufficiently detailed and should reflect the economic situation at the time at which the transaction was decided, 
taking into account the level of risk and future expectations (60). 

5.4.2 Tromsø municipality’s purchase of waste collection services from Remiks Næring 

5.4.2.1 I n troduct ion 

(52) According to the MEO principle, the decision to carry out a transaction must have been taken on the basis of 
economic evaluations comparable to those which, in similar circumstances, a rational MEO (with characteristics 
similar to those of the public body concerned) would have carried out to determine the profitability or economic 
advantage of the transaction (61). When examining compliance with the principle it is only the information known 
at the time of the decision which is relevant (62). 

(53) The purchase of the services through a competitive tender is only one of several methods for ensuring that a 
transaction does not confer an advantage within the meaning of Article 61(1) of the EEA Agreement. To establish 
whether a transaction is in line with market conditions, that transaction can be assessed in the light of the terms on 
which comparable transactions carried out by comparable private operators have taken place in comparable 
situations (benchmarking) (63) or through a qualified financial assessment (64). 

(54) Below, the Authority examines the different lines of reasoning that the complainant has brought forward in 
support of its assertion that Remiks Næring has been overcompensated. 

(53) NoA, para. 11. 
(54) Judgment in AceaElectrabel Produzione v Commission, C-480/09 P, EU:C:2010:787, para. 49. 
(55) NoA, para. 11. 
(56) NoA, para. 66. 
(57) NoA, para. 68. 
(58) Judgment in SFEI and others, EU:C:1996:285, C-39/94, paras 60–62. 
(59) NoA, para. 76. 
(60) NoA, para. 101. 
(61) NoA, para. 79. 
(62) NoA, para. 78. 
(63) NoA, paras 98–100. 
(64) NoA, paras 101–105. 
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5.4.2.2 Ben chma r ki ng  

(55) The complainant alleges that Tromsø municipality has paid disproportionally more than Bodø municipality for 
similar waste collection services in the same period. 

(56) The complainant states that Tromsø municipality in 2016 paid to Remiks Næring five times what Bodø 
municipality paid to Retura Iris AS for collection of industrial waste. Both Tromsø and Bodø are municipalities in 
the North of Norway, located by the coast, and with a road network interrupted by fjords. The complainant argues 
that the two municipalities are comparable in size and population density. While there are 5 100 people working 
in Tromsø municipality at 160 municipal locations, there are 3 100 people working in Bodø municipality, at 100 
locations. On that basis, the complainant argues that the price paid in Tromsø should not exceed a price which is 
proportionally higher (approximately 60–65 % higher) than that paid in Bodø for similar services (65). 

(57) The Norwegian authorities argue that the agreements in Tromsø and Bodø are different in both size and nature, 
and that the agreement with Bodø municipality therefore cannot serve as an appropriate benchmark. The 
municipality of Tromsø has paid a fixed price for waste collection services, based on the size of the bins, 
regardless of the actual weight. Thus, Remiks Næring carried the risk of the municipality disposing of more waste 
than budgeted for. The fixed price also covered additional services such as picking up waste that had fallen outside 
of the bins and additional bags placed next to the bins – in addition to educating the public, raising climate and 
environmental awareness (66). The municipality of Bodø had an agreement where it paid a price based on the 
actual weight of waste collected, which means the municipality carried the risk of disposing of more waste than 
budgeted for. Thus, the scope of and risk allocation under the two agreements are different. 

(58) Further, the Norwegian authorities argue that the difference in geography, the population density, and municipal 
locations, including the number of municipal employees, justify different prices for the collection of industrial 
waste in Tromsø and Bodø. 

(59) Based on the above, it is the Authority’s preliminary conclusion that benchmarking against Bodø municipality is 
not an appropriate way to evaluate the market price for the waste collection services (67). 

5.4.2.3 N e go t ia t in g  a  bet ter  pr ice  

(60) The complainant argues that the municipality of Tromsø is the largest purchaser of waste collection services in the 
area concerned, and that it therefore should have been able to negotiate a better price (68). 

(61) An advantage, within the meaning of Article 61(1) of the EEA Agreement, is any economic benefit, which an 
undertaking could not have obtained under normal market conditions (69). To establish whether a transaction 
complies with market conditions, the transaction can be assessed in the light of the terms under which 
comparable transactions carried out by a comparable private operator would have taken place in a comparable 
situation (70). 

(62) The Norwegian authorities have provided documentation indicating that a number of private undertakings have 
purchased comparable products at the same or a higher price than Tromsø municipality (71). However, it is not 
clear whether the list includes the majority of Remiks Næring’s other customers, or only a smaller selection. The 
Authority invites the Norwegian authorities to provide further information on the proportion of other customers 
that have purchased comparable products to a price equal to or higher that paid by Tromsø municipality. 

5.4.2.4 I n cre a se  i n  rem un er a t ion  dur ing  the  contract  per iod  

(63) The complainant further points out that the total compensation paid to Remiks Næring for the relevant services 
increased from NOK 7,7 million in 2010 to NOK 11,4 million in 2016, so almost 50 % over six years. 

(65) The Complaint, dated 15 de agosto de 2016, Document No 814858, and Annexes IV–VII to the complaint, Documents No 818909– 
818911. 

(66) Letter from Remiks Group, dated 30 de outubro de 2017, Document No 880602. 
(67) See also the Authority’s letter dated 24 de maio de 2017, Document No 854974. 
(68) Letter from the complainant, dated 15 de dezembro de 2016, Document No 831575. 
(69) NoA, para. 66. 
(70) NoA, para. 98. 
(71) Letter from Remiks Næring, dated 29 de setembro de 2016, Document No 821156. 
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(64) The Norwegian authorities have provided documentation showing that the number of inhabitants and municipal 
employees has increased in the same period, and that the municipality has made several investments in new 
municipal buildings and units, which has led to an increase in the production of waste. The increase 
in remuneration to Remiks Næring is also mirrored in a corresponding increase in operating expenditure (72). 

(65) The Authority, however, has doubts as to whether the information provided can explain a 50 % increase in price 
over a period of six years. The Authority therefore invites the Norwegian authorities to provide further 
information on the basis for the increases in the total remuneration paid. 

5.4.2.5 D i f fe re n ce  co mpa re d  to  th e  p r ice  budgeted  by  Remik s  H usholdning  for  2017 

(66) As of 1 February 2017, Tromsø municipality terminated the agreement with Remiks Næring, and instructed 
Remiks Husholdning to collect the municipal industrial waste on an in-house basis, at a price not exceeding the 
costs (self-cost). Remiks Husholdning estimated budget for 2017 was NOK 8,2 million, which is NOK 3,2 million 
less than the NOK 11,4 million that Remiks Næring received for the services in 2016. 

(67) The complainant argues that, provided the costs for the waste collection services were the same in 2016 and 2017, 
Remiks Næring would have had a profit of NOK 3,2 million for the services it provided in 2016. This would entail 
a margin on these services of 30 %, which is considerably higher than the market standard, which the complainant 
estimates at 0–8 % (73). 

(68) The Norwegian authorities argue that the services provided by Remiks Næring under the 2016 agreement and the 
services provided by Remiks Husholdning under the 2017 agreement are materially different. Under the 
agreement with Remiks Næring, Tromsø municipality had a fixed price agreement whereby Remiks Næring 
carried the risk of the municipality disposing of more waste than budgeted for (74). Under the self-cost agreement 
with Remiks Husholdning, Tromsø municipality entered into an agreement based on the actual weight disposed, 
which means that the municipality carries the risk of disposing of more waste than budgeted for. The Norwegian 
authorities argue that the allocation of risk under the two agreements is thus not comparable, and justifies 
different prices. 

(69) Further, the Norwegian authorities argue that Remiks Husholdning has been able to take advantage of synergies 
and efficiency gains when coordinating the collection of industrial waste with the collection of household waste, 
leading to lower overall costs. It is also argued that Remiks Husholdning is currently at its most efficient, and 
therefore able to take full advantage of its resources. In the view of the Norwegian authorities, this justifies the 
difference in price between the remuneration paid to Remiks Næring in 2016 and Remiks Husholdning’s budget 
for 2017. 

(70) While the Norwegian authorities have provided explanations seeking to justify the difference in remuneration in 
2016 and 2017, the Authority has not been provided with documentation underlying these explanations. The 
Authority therefore invites the Norwegian authorities to provide documentation evidencing the efficiency gains 
and synergies said to justify the difference. 

5.4.2.6 C o n c l us ion 

(71) Based on the above, the Norwegian authorities have not at present time provided sufficient evidence showing that 
the price paid to Remiks Næring for collection of industrial waste, complies with the MEO principle. 

(72) In light of the above, and in particular in light of the absence of sufficient evidence supporting that the price paid 
for the collection of industry waste in the period from 2010 to 1 February 2017 was determined in line with 
normal market conditions, the Authority has formed the preliminary view that Remiks Næring may have received 
an advantage, within the meaning of Article 61(1) of the EEA Agreement. 

(72) Letter from Tromsø Municipality, dated 5 de março de 2018, Document No 901145. 
(73) Letter from the complainant, dated 13 de novembro de 2017, Document No 882862. 
(74) Further explained in section 7.4.2.2. 
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5.4.3 Remiks Husholdning’s purchase of waste treatment services from Remiks Produksjon 

(73) The Norwegian authorities argue that it is impossible for Remiks Husholdning to purchase waste treatment 
services from any other undertaking than Remiks Produksjon. The reason being that for Remiks Husholdning to 
purchase waste treatment services from such a third party, the waste that goes through Remiks Husholdning’s 
optical sorting machine would have to be transported out of Remiks Miljøpark, through Remiks Produksjon’s 
business area. Remiks Produksjon has not consented to allowing third parties to enter its business area, let alone 
transport waste through it. This explains why Remiks Husholdning has been purchasing waste treatment services 
from Remiks Produksjon without tendering out the services (75). 

(74) The complainant intimates that the purchase of these services, without a tender, has led to Remiks Husholdning 
paying a price above market price for waste treatment services. 

(75) The Norwegian authorities argue that the services Remiks Husholdning purchase from Remiks Produksjon are 
provided on market terms and in accordance with the arm’s length principle in the Limited Liability Companies 
Act, section 3-9 (76). 

(76) In determining an appropriate price for Remiks Husholdning’s purchase of waste treatment services from Remiks 
Produksjon, the two parties looked at the price Remiks Næring paid to Remiks Produksjon for waste treatment 
services. Remiks Husholdning and Remiks Næring considered that the services Remiks Husholdning purchased 
were comparable in type and volume to those purchased by Remiks Næring, and that the costs for treating 
household and industrial waste are similar. 

(77) The Authority is, however, not convinced that the prices paid by another company in the same group is an 
appropriate benchmark for establishing market price. 

(78) In light of the above, and in particular in light of the absence of evidence supporting that the compensation paid to 
Remiks Produksjon did not lead to overcompensation, the Authority has formed the preliminary view that Remiks 
Produksjon may have received an advantage within the meaning of Article 61(1) of the EEA Agreement. 

(79) The Authority invites the Norwegian authorities to provide documentation to substantiate that the compensation 
paid to Remiks Produksjon in line with normal market conditions (77). 

5.4.4 Transactions to the Remiks Group in 2010 and 2012 

(80) The complainant argues that Tromsø municipality did not require a sufficient return on the transactions from 
Tromsø municipality to the Remiks Group in 2010 and 2012. 

(81) With the establishment of the Remiks Group in 2010, Tromsø municipality transferred (a) capital, (b) debt, (c) 
movables and (d) real estate to the Remiks Group (78). The assets were converted into share capital. The 
preparatory paper drafted for the purpose of the transactions (79) underlined the importance of complying with 
the MEO principle. However, it is not clear how the municipality actually ensured compliance with the principle. 

(82) In 2012, Tromsø municipality transferred (a) real estate and (b) debt to Remiks Miljøpark AS, in addition to (c) 
adjusting the value of the real estate transferred in 2010 (80). The Tromsø municipal board decided to require a 9 
% return. The preparatory paper prepared for the purpose of the transactions underlined the need to determine an 
appropriate level of return on the basis of the MEO principle. The preparatory paper included a discussion on 
whether the fact that only 40 % of the Remiks Group’s activities are conducted in a competitive market, while 
the remaining 60 % are activities for which the municipality cannot obtain a profit, is relevant for the MEO 
principle, but does not seem to reach a conclusion on this point (81). The preparatory paper found a 9 % return 
appropriate (82), but did not set out the economic assessment explaining why. 

(75) Letter from Tromsø municipality, dated 5.3.18, Document No 901145. 
(76) Lov om aksjeselskaper, LOV-1997-06-13-44. 
(77) NoA, para. 74. 
(78) Attachment 8a to letter dated 5 de março de 2018, Document No 901189. 
(79) Attachments 4, 4a, 4b and 4c to the letter from Tromsø municipality dated 5 de março de 2018, Documents No 901219, 901213, 

901203 and 901205. 
(80) Attachment 9 to letter dated 5 de março de 2018, Document No 901175. 
(81) The same assessment is included in the preparatory paper in relation to the 2010 transfer, Attachment 4 to the letter from Tromsø 

municipality dated 5 de março de 2018, Document No 901219. 
(82) Attachments 8, 8b, 8c, 8d to letter dated 5.3.18, Documents No 901183, 901181, 901177 and 901197. 
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(83) The complainant further argues that the 9 % level of return set in 2012 was determined based on only 40 % of the 
Remiks Group’s turnover originating from the group’s commercial activities (Remiks Næring and Remiks 
Produksjon). According to the complainant, the division between commercial and non- commercial activity 
shifted, and in 2016, 58 % of the turnover was linked to the commercial activities in Remiks Næring and Remiks 
Produksjon (83). Allegedly, as the conditions for setting the relevant rate of return changed, Tromsø municipality 
should have adjusted the level of return (84). 

(84) Whether a transaction complies with the MEO principle must be examined on an ex ante basis, having regard to the 
information available at the time the transactions were decided. The relevant evidence is the information which 
was available, and the developments which were foreseeable, at the time when the investment decision was 
made (85). 

(85) The question is therefore whether, based on the information available at the time, a rational market economy 
operator (with characteristics similar to Tromsø municipality) would have carried out similar transactions. 

(86) In relation to the transactions referred to in paragraph (81) above, the Authority invites the Norwegian authorities 
to provide further information on the transfers and how these comply with the MEO principle. 

(87) In relation to the transactions referred to in paragraph (82) above, the Authority invites the Norwegian authorities 
to provide documentation for, and further elaborate on, the assessments forming the basis for an assessment of 
compliance with the MEO principle, and the relevant level of return. 

5.5 Selectivity 

(88) To be characterised as state aid within the meaning of Article 61(1) of the EEA Agreement, the measure must also 
be selective in that it favours «certain undertakings or the production of certain goods». Not all measures which 
favour economic operators fall under the notion of aid, only those which grant an advantage in a selective way to 
certain undertakings, categories of undertakings or to certain economic sectors. 

(89) The purchase of services from Remiks Næring and Remiks Produksjon are specific transactions benefitting the two 
undertakings respectively. 

(90) Similarly, the transfers to the Remiks Group are specific transactions benefitting the company group. 

(91) Accordingly, the alleged measures must be considered selective in the sense of Article 61(1) of the EEA Agreement. 

5.6 Effect on trade and distortion of competition 

(92) In order to constitute state aid within the meaning of Article 61(1) of the EEA Agreement, the measures must be 
liable to distort competition and affect trade between EEA States. 

(93) Measures granted by the State are considered liable to distort competition when they are liable to improve the 
position of the recipient compared to other undertakings with which it competes. A distortion of competition 
within the meaning of Article 61(1) of the EEA Agreement is generally found to exist when the State grants a 
financial advantage to an undertaking in a liberalised sector where there is, or could be, competition (86). 

(94) Public support may be liable to distort competition even if it does not help the recipient undertaking to expand or 
gain market share. It is enough that the aid allows it to maintain a stronger competitive position than it would have 
had if the aid had not been provided (87). 

(95) To the extent that the relevant measures have not been carried out in line with normal market conditions, they 
have conferred an advantage on the relevant undertakings which may have strengthened the undertakings’ 
position compared to other undertakings competing with them. 

(83) Note that some of the revenues in Remiks Produksjon stem from treating household waste from Remiks Husholdning. The 
complainant has not explained whether or how this affects the calculations. 

(84) The complainant’s letter dated 22 de maio de 2018, Document No 914528. 
(85) Judgment in Commission v EDF, C-124/10 P, EU:C:2012:318, paras 83–85 and 105; judgment in France v Commission, C-482/99, EU: 

C:2002:294, paras 71–72. 
(86) NoA, para. 187. 
(87) NoA, para. 189. 
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(96) The measures must also be liable to affect trade between EEA States. Where state aid strengthens the position of an 
undertaking compared with other undertakings competing in intra-EEA trade, this is assumed to have effect on 
trade between EEA States (88). 

(97) The Authority has previously found that public support to waste collection services in Norway is liable to distort 
competition and affect trade between EEA States (89). Waste collection and treatment is increasingly an 
international industry. In 2017, Norway exported 1,7 million tons of waste (90). The practice of tendering out 
waste services also means that undertakings from other EEA States can compete for waste handling contracts in 
other municipalities (91). 

(98) The competitive situation is also highlighted in one of the preparatory papers in relation to the establishment of 
the Remiks Group in 2010. The paper notes an increasing number of undertakings competing on the markets for 
collection and handling of industrial waste, and highlights that the competition includes both national companies 
and companies with international owners (92). 

(99) Thus the Authority cannot exclude that the measures are liable to distort competition and affect trade within the 
EEA. 

5.7 Conclusion 

(100) Based on the information provided by the Norwegian authorities and the complainant, the Authority cannot 
exclude that the measures described above may entail state aid within the meaning of Article 61(1) of the EEA 
Agreement. 

6. Procedural requirements 

(101) Pursuant to Article 1(3) of Part I of Protocol 3 to the Agreement between the EFTA States on the Establishment of a 
Surveillance Authority and a Court of Justice («Protocol 3»): «The EFTA Surveillance Authority shall be informed, in 
sufficient time to enable it to submit its comments, of any plans to grant or alter aid. […] The State concerned shall 
not put its proposed measures into effect until the procedure has resulted in a final decision.» 

(102) The Norwegian authorities did not notify the measures before putting them into effect. The Authority therefore 
concludes that, if the measures constitute state aid, the Norwegian authorities will not have respected their 
obligations pursuant to Article 1(3) of Part I of Protocol 3. 

7. Compatibility of the aid measure 

(103) The Norwegian authorities have not provided any arguments substantiating why the measures, if they were to 
constitute state aid, should be considered compatible with the functioning of the EEA Agreement. The Authority 
has also not identified any clear grounds for compatibility. 

(104) Thus, if the measures constitute state aid, the Authority has doubts as to their compatibility with the functioning of 
the EEA Agreement 

8. Conclusion 

(105) As set out above, the Authority has doubts as to whether the measures constitute state aid within the meaning of 
Article 61(1) of the EEA Agreement, and as to their compatibility with the functioning of the EEA Agreement. 

(106) Consequently, and in accordance Article 4(4) of Part II of Protocol 3, the Authority hereby opens the formal 
investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The decision to open a formal 
investigation procedure is without prejudice to the final decision of the Authority, which may conclude that 
the measures do not constitute state aid, or are compatible with the functioning of the EEA Agreement. 

(88) Judgment in Eventech, C-518/13, EU:C:2015:9, para. 66. 
(89) Decision No 91/13/COL of 27 de fevereiro de 2013, on the financing of municipal waste collectors, para. 41. 
(90) Report from the Nordic Competition Authorities, Competition in the waste management sector, section 3.2.4: 

https://konkurransetilsynet.no/wp-content/uploads/2018/08/Nordic-Report-2016-Waste-Management-Sector.pdf 
(91) Judgment in Altmark, C-280/00, EU:C:2003:415, paras 78–79. 
(92) Preparatory paper 29 de abril de 2009, attachment 2 to letter dated 5 de março de 2018, Document 901215. The Authority’s office 

translation. 
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(107) The Authority, acting under the procedure laid down in Article 1(2) of Part I of Protocol 3, invites the Norwegian 
authorities to submit, by 6 January 2020, their comments and to provide all documents, information and data 
needed for the assessment of the measures in light of the state aid rules. 

(108) The Norwegian authorities are requested to immediately forward a copy of this decision to the Remiks Group. 

(109) If this letter contains confidential information which should not be disclosed to third parties, please inform the 
Authority by 13 December 2019, identifying the confidential elements and the reasons why the information is 
considered to be confidential. In doing so, please consult the Authority’s Guidelines on Professional Secrecy in 
State Aid Decisions (93). If the Authority does not receive a reasoned request by that deadline, you will be deemed 
to agree to the disclosure to third parties and to the publication of the full text of the letter on the Authority’s 
website: http://www.eftasurv.int/state-aid/state-aid-register/.  

For the EFTA Surveillance Authority 

Bente ANGELL-HANSEN 

President 
Responsible College Member 

Frank J. BÜCHEL 

College Member 
Högni KRISTJÁNSSON 

College Member 
Carsten ZATSCHLER 

Countersigning as Director, 
Legal and Executive Affairs     

(93) OJ L 154, 8.6.2006, p. 27 and EEA Supplement No 29, 8 de junho de 2006, p. 1. 
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Decisão n.o 86/19/COL, de 5 de dezembro de 2019, tendo em vista dar início a uma investigação 
formal sobre um alegado auxílio estatal concedido a Gagnaveita Reykjavíkur 

Convite à apresentação de observações nos termos do Protocolo n.o 3, Parte I, artigo 1.o, n.o 2, do 
Acordo entre os Estados da EFTA relativo à criação de um Órgão de Fiscalização e de um Tribunal de 

Justiça em matéria de auxílios estatais. 

(2020/C 40/03) 

Pela decisão acima referida, reproduzida na versão linguística que faz fé nas páginas seguintes ao presente resumo, o Órgão 
de Fiscalização da EFTA notificou as autoridades islandesas da sua decisão de dar início ao procedimento previsto no 
Protocolo n.o 3, Parte I, artigo 1.o, n.o 2, do Acordo entre os Estados da EFTA relativo à criação de um Órgão de 
Fiscalização e de um Tribunal de Justiça no que se refere à medida acima referida. 

As partes interessadas poderão apresentar observações sobre a medida em causa no prazo de um mês a contar da data de 
publicação do presente convite, enviando-as para o seguinte endereço: 

Órgão de Fiscalização da EFTA 
Registo 
Rue Belliard, 35 
1040 Bruxelles/Brussel 
BELGIQUE/BELGIË 
registry@eftasurv.int 

As observações serão comunicadas às autoridades islandesas. As partes interessadas que apresentem observações podem 
solicitar, por escrito, o tratamento confidencial da sua identidade, devendo justificar esse pedido. 

Resumo 

Procedimento 

Em 26 de outubro de 2016, o Órgão de Fiscalização recebeu uma denúncia da parte da empresa islandesa de 
telecomunicações Síminn hf. relativamente a um alegado auxílio estatal concedido pela Orkuveita Reykjavíkur («OR») à sua 
filial Gagnaveita Reykjavíkur («GR»). O Órgão de Fiscalização recebeu informações e observações adicionais do autor da 
denúncia, por cartas e mensagens de correio eletrónico de 23 de novembro de 2016, 16 de janeiro de 2017, 28 de março 
de 2017, 1 de janeiro de 2018, 20 de abril de 2018, 21 de setembro de 2018, 26 de março de 2019 e 13 de setembro de 
2019. 

Na sequência da apresentação de pedidos nesse sentido, o Órgão de Fiscalização recebeu informações das autoridades 
islandesas, por cartas de 7 de fevereiro de 2017, 22 de junho de 2017, 25 de maio de 2018 e 4 de junho de 2019. 

Descrição das medidas 

A denúncia diz respeito aos investimentos efetuados pela OR em redes de banda larga, a partir de 1999, ano em que foi 
criada a antecessora da GR, a Lina.Net, até ao presente. No entanto, a denúncia diz respeito principalmente ao período 
com início em 1 de janeiro de 2007, na sequência da criação da GR. Refere-se especificamente a alegados auxílios estatais 
concedidos pela OR à GR por diversos meios, tais como injeções de capital e empréstimos em condições que não as de 
mercado. 

A OR foi criada em 1 de janeiro de 1999, enquanto empresa pública, através de uma decisão do Conselho Municipal de 
Reiquiavique, que tinha por objetivo fundir as operações dos serviços de eletricidade e de aquecimento, propriedade do 
município. A OR é detida por três municípios islandeses: (I) o município de Reiquiavique (93,5 %), (ii) o município de 
Akranes (5,5 %) e (iii) o município de Borgarbyggð (1 %). O Conselho Municipal de Reiquiavique nomeia cinco membros 
do conselho de administração da OR e um é nomeado pelo Conselho Municipal de Akranes. 

A GR é uma empresa de telecomunicações criada em 2007 enquanto entidade jurídica independente a fim de cumprir os 
requisitos da Administração dos Correios e das Telecomunicações da Islândia («PTA») no que respeita à separação entre as 
operações concorrenciais e as operações não concorrenciais da OR. A GR é detida a 100 % pela OR De acordo com os 
seus estatutos, o objetivo da GR consiste na exploração de uma rede de telecomunicações e de transmissão de dados. 

A GR é um operador registado (serviços e transmissão de dados) ao abrigo da Lei n.o 81/2003 sobre as Comunicações 
Eletrónicas («Lei CE»). O artigo 36.o da Lei CE visa assegurar que as operações de telecomunicações competitivas não sejam 
subvencionadas por receitas provenientes de operações protegidas por direitos exclusivos ou por outros meios. 
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Em conformidade com o artigo 36.o da Lei CE, a PTA garante que as receitas provenientes de setores não competitivos não 
subsidiem operações no setor concorrencial das telecomunicações. A PTA está, por conseguinte, encarregada de examinar 
os investimentos da OR no mercado das telecomunicações e as relações comerciais entre a GR e a OR. Estas investigações 
podem ser lançadas por iniciativa da PTA ou na sequência de denúncias apresentadas por partes interessadas. A GR é 
igualmente obrigada a notificar à PTA a adoção de quaisquer medidas específicas. 

Entre 2006 e 2019, a PTA adotou nove decisões formais relativas à separação financeira entre a OR e da GR. As 
investigações levadas a cabo pela PTA incluíram um exame do plano de negócios da GR, que tem que ser renovado 
anualmente, em conformidade com os dados financeiros efetivos. No quadro deste exame a PTA verifica, por exemplo, se a 
taxa de rentabilidade para o investidor (OR) está em conformidade com o mercado das telecomunicações em geral, analisa a 
estrutura de capital e verifica se os preços estão em conformidade com as condições de mercado entre a OR e a GR. 

Em três casos, a PTA detetou infrações concretas ao artigo 36.o da Lei CE. Em dois desses casos, a PTA exigiu a eliminação 
das medidas em causa mas, no terceiro caso, não o fez. 

As autoridades islandesas afirmam que a OR agiu em conformidade com o teste do operador numa economia de mercado 
(«OEM») em todas as suas relações com a GR, e que esta última não beneficiou de qualquer auxílio. A este respeito, as 
autoridades islandesas sublinham que todas as medidas contestadas no que se refere às relações financeiras entre a OR e a 
GR foram avaliadas pela PTA com base no disposto no artigo 36.o da Lei CE. De acordo com as autoridades islandesas, o 
teste aplicado pela PTA é comparável ao critério aplicado pelo Órgão de Fiscalização para determinar se uma medida está 
em conformidade com as condições de mercado (ou seja, o teste do operador numa economia de mercado). As 
autoridades islandesas referiram igualmente que o Órgão de Fiscalização já rejeitou as alegações do autor da denúncia no 
que se refere aos investimentos da OR na Lina.net na sua Decisão n.o 300/11/COL de 5 de outubro de 2011. 

Apreciação das medidas 

Tendo em conta, nomeadamente, o estatuto jurídico da OR, o acordo de parceria da empresa e a composição do seu 
Conselho de Administração, o Órgão de Fiscalização não pode excluir que as medidas sejam imputáveis ao Estado e que 
impliquem a transferência de recursos estatais se e na medida em que confiram vantagens à GR. 

Além disso, muito embora a GR não venda os seus próprios serviços através da sua rede de fibra ótica, faculta, a todos os 
fornecedores de serviços de telecomunicações interessados, acesso a uma rede neutra e aberta. O Órgão de Fiscalização 
considera que o fornecimento de acesso à rede a um preço fixo a terceiros prestadores de serviços constitui uma atividade 
económica e que, por conseguinte, a GR parece operar como uma empresa na aceção do artigo 61.o, n.o 1, do Acordo EEE. 

Segundo o ponto de vista do Órgão de Fiscalização, a título preliminar e tendo em conta a prática decisória da PTA 
conforme ao disposto no artigo 36.o da Lei CE sobre o financiamento da GR e o nível de controlo envolvido na avaliação 
das várias medidas, o teste aplicado pela PTA em conformidade com o artigo 36.o garante, de um modo geral, que todas as 
transações entre a GR e a OR, ou outras empresas associadas, sejam efetuadas em condições de mercado. A abordagem da 
PTA pode não ser idêntica à da avaliação baseada num operador em condições de mercado que seria efetuada pelo Órgão 
de Fiscalização em conformidade com as regras em matéria de auxílios estatais do EEE mas, não obstante, garante o 
mesmo resultado, ou seja, evita transações que não respeitem as condições de mercado. O Órgão de Fiscalização considera, 
por conseguinte, a título preliminar, que a PTA efetua uma avaliação equivalente à avaliação efetuada pelo Órgão de 
Fiscalização baseada num operador em condições de mercado. 

Sempre que a PTA deteta infrações ex post ao disposto no artigo 36.o da Lei CE, ou seja, quando descobre que uma 
determinada transação não foi efetuada em condições de mercado, tem poderes para dar instruções às partes para 
eliminarem eventuais vantagens potenciais através da adoção das medidas adequadas. No entanto, para que a PTA possa 
exigir a recuperação dos montantes decorrentes de uma vantagem, a medida incompatível deve ser claramente definida e 
incontestável, e dizer respeito, por exemplo, a uma quantia pecuniária concreta, a uma cláusula num acordo de 
empréstimo, etc. Além disso, quando a PTA exigiu a recuperação dos montantes decorrentes das vantagens concedidas à 
GR, não estipulou que esses montantes deveriam ser recuperados com juros. 

Em três casos, a PTA detetou infrações concretas ao artigo 36.o da Lei CE. Em dois desses casos, a PTA exigiu a eliminação 
das medidas em causa mas, no terceiro caso, não o fez. O Órgão de Fiscalização considerou que as medidas avaliadas pela 
PTA nesses casos tinham conferido, à GR, vantagens que não teria podido obter em condições normais de mercado. Além 
disso, os montantes decorrentes dessas vantagens não haviam sido totalmente recuperados junto da GR. 
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Por conseguinte, o Órgão de Fiscalização considera, a título preliminar, que a GR beneficiou de uma vantagem na aceção do 
artigo 61.o, n.o 1, do Acordo EEE devido ao facto de: (i) não pagar juros de mercado sobre uma vantagem obtida graças à 
suspensão temporária dos pagamentos de juros, (ii) receber, indiretamente, fundos da OR para a instalação de uma rede de 
cabo de fibra ótica no município de Ölfus, (iii) beneficiar de empréstimos a curto prazo da OR e, (iv) incluir, nos acordos de 
empréstimo da OR com mutuantes privados, uma condição relativa à continuação da participação maioritária da OR na 
GR. 

O Órgão de Fiscalização considera, a título preliminar, que estas medidas são seletivas, uma vez que são medidas individuais 
que apenas dizem respeito à GR. Além disso, afigura-se que as medidas são suscetíveis de falsear a concorrência e afetar as 
trocas comerciais no interior do EEE. 

Se as medidas constituem um auxílio estatal, isto significa que não foi cumprida a obrigação, estipulada no Protocolo n.o 3, 
parte I, artigo 1.o, n.o 3, do Acordo entre os Estados da EFTA relativo à criação de um Órgão de Fiscalização e de um 
Tribunal de Justiça, de notificar o auxílio ao Órgão de Fiscalização antes da sua entrada em vigor. Esse auxílio estatal seria 
ilegal. 

As autoridades islandesas não apresentaram argumentos que demonstrem que as medidas em causa, na medida em que 
constituem auxílios estatais, podem ser consideradas compatíveis com o funcionamento do Acordo EEE. O Órgão de 
Fiscalização tem, por conseguinte, algumas dúvidas quanto à compatibilidade das quatro medidas. 

Decision No 86/19/COL of 5 December 2019 to open a formal investigation into alleged state aid granted to 
Gagnaveita Reykjavíkur 

1 Summary 

(1) The EFTA Surveillance Authority («the Authority») wishes to inform the Icelandic authorities that some measures 
covered by the complaint related to Gagnaveita Reykjavíkur («GR») might entail state aid within the meaning of 
Article 61(1) of the EEA Agreement. Furthermore, the Authority has doubts concerning the compatibility of these 
measures with the functioning of the EEA Agreement. Therefore, the Authority is required to open a formal 
investigation procedure into these measures (*) (1). 

(2) The Authority has based its decision on the following considerations. 

2 Procedure 

(3) By a letter dated 26 October 2016 (2), Síminn hf. («the complainant») made a complaint regarding alleged state aid 
granted by Orkuveita Reykjavíkur («OR») to its subsidiary GR. By letter dated 7 November 2016, the Authority 
acknowledged receipt of the complaint (3). By email of 23 November 2016, the complainant submitted further 
information (4). 

(4) By letter dated 28 November 2016 (5), the Authority forwarded the complaint and the additional information 
received to the Icelandic authorities, and invited them to submit information and observations. By email dated 16 
January 2017, the Authority received additional information from the complainant (6). By letter dated 7 February 
2017, the Icelandic authorities submitted their comments to the Authority (7).The complainant submitted further 
information by email of 28 March 2017 (8). 

(5) On 7 June 2017, the Authority discussed the complaint with the Icelandic authorities at the annual package meeting 
in Reykjavík. On 22 June 2017, the Icelandic authorities provided the Authority with copies of various decisions of 
the Post and Telecom Administration in Iceland («PTA»), concerning the financing of GR (9). 

(6) On 25 September 2017, the Authority met with the complainant, at its request, in Reykjavík. On 1 January 2018, 
the complainant submitted further comments (10). 

(*)  The information in square brackets is covered by the obligation of professional secrecy. 
(1) Reference is made to Article 4(4) of Part II of Protocol 3 to the Agreement between the EFTA States on the Establishment of a 

Surveillance Authority and a Court of Justice. 
(2) Document No 825150, and Annexes 1–43 (Document Nos 825151, 825152, 825152, 825153 and 825156). 
(3) Document No 825249. 
(4) Document No 827877. 
(5) Document No 828509. 
(6) Document No 835622 and three attachments (Document Nos 835623, 835624 and 835625). 
(7) Document Nos 840228 and 840229, and Annex 1 (Document No 840230). 
(8) Document No 850420. 
(9) Document No 862626 and eight attachments (Document Nos 862628, 862635, 862639, 862641, 862645, 862648, 862651 and 

862655). 
(10) Document No 892188. 
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(7) By letter dated 13 March 2018 (11), the Authority informed the complainant about its preliminary assessment that 
the financing of GR did not raise concerns concerning potential state aid within the meaning of Article 61(1) of the 
EEA Agreement. By letter dated 20 April 2018 (12), the complainant submitted its response to the Authority’s 
preliminary assessment. 

(8) By letter dated 27 April 2018 (13), the Authority forwarded the complainant’s response and additional information 
received to the Icelandic authorities, and invited them to submit their observations. By letter dated 25 May 
2018 (14), the Icelandic authorities submitted their comments. 

(9) On 6 June 2018, the Authority discussed the complaint with the Icelandic authorities and received a presentation 
from the PTA at the annual package meeting in Reykjavík (15). By letter dated 21 September 2018 (16), the 
complainant submitted further information. 

(10) By letter dated 26 March 2019 (17), the Authority received additional information concerning new developments 
from the complainant. On 29 April 2019, the Authority requested additional information and clarifications from 
the Icelandic authorities (18). By letter dated 4 June 2019 (19), the Icelandic authorities replied to the information 
request and provided the requested information and clarifications. Finally, the complainant submitted additional 
comments and information by letter dated 13 September 2019 (20).The complaint 

2.1 The complainant - Síminn hf. 

(11) The complainant is a telecommunications company which provides communication solutions to private and 
corporate clients in Iceland. It offers a range of services, such as: (i) mobile services on its 2G/3G/4G network, (ii) 
fixed line telephony, (iii) fixed broadband, and (iv) television. The complainant also offers communications and IT 
solutions for companies of all sizes. The complainant’s subsidiary, Míla ehf., owns and operates a telecommu
nications network covering the entire country, which builds mostly on fibre optic cables, but also on copper lines 
and microwave connections. Míla sells its services at a wholesale level to companies with a telecommunications 
licence in Iceland. 

2.2 Scope of the complaint 

(12) The complaint concerns OR’s investments in fixed broadband from 1999, when GR’s predecessor Lina.Net was 
established, until today. However, the complaint predominantly concerns the period from 1 January 2007 onwards, 
following the establishment of GR. In particular, the complaint concerns alleged state aid granted by OR to GR 
through various means, such as capital injections and lending that was not on market terms. 

(13) Moreover, the complaint concerns the terms of loans GR has obtained from […]. According to the complainant, the 
interest rates on GR’s loans are not on market terms that reflect the credit risk inherent in an undertaking such as 
GR, with a very high debt to EBITDA ratio (21). The complainant maintains that the interest rates offered to GR are 
directly connected to its ownership, as no market lender would have offered GR such rates without a direct link to 
its public ownership. 

2.3 Arguments brought forward by the complainant 

(14) The complainant maintains, in general terms, that GR’s activities represent a political rather than a commercial 
project. It alleges that the company has been operated with a view to enhance competition on the telecommu
nications market, and that a private investor would not have acted in the same way as OR, when providing loans 
and capital injections to GR. The complainant moreover alleges that OR has provided GR with several capital 
injections and loans to finance their operations, which have not been on market terms, as well as more favourable 
access to OR infrastructure than other market players could receive. 

(11) Document No 882024. 
(12) Document No 910552 and Annexes 1 and 2 (Document No 910554). 
(13) Document No 911001. 
(14) Document No 915072. 
(15) Document No 919903. 
(16) Document Nos 931137, 931138 and 931139. 
(17) Document No 1060941. 
(18) Document No 1066345. 
(19) Document No 1073306 and Annexes 1–5 (Document Nos 1073308, 1073310, 1073312, 1073314 and 1073316). 
(20) Document No 1087462 and Annexes 1–5 (Document Nos 1087456–1087460). 
(21) Earnings before interest, tax, depreciation and amortization (EBITDA) is a measure of a company’s operating performance. 
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(15) According to the complainant, a major part of the alleged unlawful state aid has been in the form of interest rates for 
loans granted by OR to GR, which have not corresponded to market terms. Furthermore, after the majority of GR’s 
loans were gradually replaced by loans financed by private lenders (with full replacement at the end of 2017), the 
interest rates have continued to not correspond to normal market conditions, as OR has provided lenders with a 
guarantee that it would maintain its majority ownership of GR. The complainant considers that this must be 
considered as state aid that is incompatible with the functioning of the EEA Agreement. 

(16) The complainant puts forward that the assessment performed by the PTA under Article 36 of the Electronic 
Communications Act is substantially different from the assessment conducted by the Authority under the state aid 
rules. According to the complainant, the application of the said rule by the PTA has consisted in assessing the 
return on equity. It seems that PTA has not made a detailed comparison with other market investors. The focus has 
rather been on assessing the financing generally, concentrating on whether the measures provide a direct loss for 
OR, as opposed to assessing whether the financing would have been provided by an investor operating on the 
market. 

3 Description of the measures 

3.1 Background 

3.1.1 OR – Orkuveita Reykjavíkur 

(17) OR was established on 1 January 1999 as a public undertaking with the decision of the City Council of Reykjavík to 
merge the operations of the electricity and heat utilities owned by the city. A year later, the water utility was also 
incorporated into the new company. The company was operated on the basis of Regulation No 793/1998, issued 
by the Ministry of Industry and the City Council of Reykjavik, with reference to legislative Act No 38/1940 on the 
Reykjavik Heating Utility, and the Power Act No 58/1967. OR currently provides the following services through its 
three subsidiaries: electricity (Orka Náttúrunar), geothermal water for heating, cold water, sewage services (Veitur) 
and fibre-optic data connections (GR). 

(18) On 1 December 2001, OR merged with a utility company owned by several small municipalities in the western part 
of Iceland. After the merger, the City of Reykjavík owns 93,5 % of the company, the municipality of Akranes owns 
5,5 % and the municipality of Borgarbyggð 1 %. Five members of the board of directors are appointed by the City 
Council of Reykjavík and one is appointed by the Municipality Council of Akranes (22). OR currently operates as a 
public partnership company, sameignarfélag (23), on the basis of Act No 136/2013 on OR (24) and Regulation No 
297/2006 (25). 

3.1.2 GR – Gagnaveita Reykjavíkur 

(19) GR is a telecommunications company established in 2007 as an independent legal entity, in order to comply with 
the requirements of the PTA on separation between the competitive and non-competitive operations of OR. GR is 
fully owned by OR. The purpose of GR, according to its articles of association, is the operation of a telecommu
nication and data transmission network. It provides wholesale access to its fibre optic network, for a number of 
retail service providers that operate in the residential and businesses markets with different fixed broadband and 
data transmission services. GR also offers services on the household market, where it charges end-users directly for 
the use of the access network. 

(20) OR began investing in the telecommunications market in 1999, when it established the subsidiary Lina.Net, with the 
purpose of providing general telecommunication services with emphasis on data transmission and internet 
connections in urban areas in Iceland. Its operations were later expanded into the setting up of an electronic 
telecommunications network using fibre optic cables. The Authority investigated several capital injections into Lina. 
Net during the years 1999–2001 in its Decision No 300/11/COL and found that they were in line with the actions of 
a private investor such that no state aid was granted (26). 

(21) Lina.Net invested considerable sums in its fibre optic networks and, since 2007, GR has continued to expand the 
network. In total, the investments between 2002 and 2010 amounted to around ISK 8 billion. 

(22) https://www.or.is/um-or/skipulag-og-stjornhaettir/stjorn/. 
(23) https://www.rsk.is/fyrirtaekjaskra/leit/kennitala/5512983029. 
(24) https://www.althingi.is/lagas/nuna/2013136.html. 
(25) https://www.reglugerd.is/reglugerdir/allar/nr/297-2006. 
(26) OJ C 10, 12.1.2012, p. 6 and EEA Supplement No 2, 12 de janeiro de 2012, p. 4. 
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3.2 National legal basis 

(22) GR is a registered operator (data transmission and service) (27) under the Electronic Communications Act No 
81/2003. Article 36 of the Electronic Communications Act, on separation of concession activities from electronic 
communications activities, provides: 

«Electronic communications undertakings or consolidations operating public communications networks or publicly 
available electronic communications services, which enjoy special or exclusive rights in sectors other than electronic 
communications, must keep their electronic communications activities financially separate from other activities as if 
they were two separate undertakings. Care shall be taken to ensure that competitive operations are not subsidised by 
activities enjoying exclusive rights or protected activities». (emphasis added) 

(23) According to the legislative proposal (frumvarp) of the Electronic Communications Act, Article 36 is meant to ensure 
that competitive telecommunication operations are not subsidised through income from operations that are 
protected by exclusive rights or by other means (28).The proposal also makes it clear that the provision is applicable 
regardless of the undertaking’s market share and regardless of whether the telecommunications operations are 
carried out within the same undertaking or by a separate legal entity which it controls (29). 

3.3 The PTA’s monitoring role 

3.3.1 General 

(24) The PTA operates according to the Act on Post and Telecom Administration No 69/2003, which implements the 
provisions of the EU’s regulatory framework for electronic communications (30). As a supervisory authority, the 
PTA, inter alia, ensures, in accordance with Article 36 of the Electronic Communications Act, that revenues 
stemming from non-competitive sectors do not subsidise operations in the competitive telecommunications sector. 
Therefore, the PTA is entrusted with scrutinising OR’s investments in the telecommunications market and the 
business relations between GR and OR. Such investigations can start at the PTA’s own initiative or through 
complaints from interested parties. GR is also obligated to notify specific measures, such as increase in share 
capital (31), to the PTA to obtain prior approval and interested parties can be parties to such cases, if they 
demonstrate that they have a legitimate interest in the result of the case (32). 

(25) An interested party can challenge decisions of the PTA before the Rulings Committee for Electronic 
Communications and Postal Affairs (33). This includes decisions taken on the basis of Article 36 of the Electronic 
Communications Act (34). 

(26) The following is a brief summary of the PTA’s main decisional practice concerning OR’s investments in the 
telecommunications market and the business relations between GR and OR to which the complainant has referred. 

3.3.2 OR’s purchase of the fibre-optic network from Lina.Net 

(27) In October 2002, OR purchased the fibre-optic network from Lina.Net for ISK 1 758 811 899. In early 2003, after 
the enactment of the Electronic Communications Act, the PTA sent OR an inquiry regarding how the company 
intended to fulfil the conditions for separation of activities stipulated by Article 36 of the Electronic 
Communications Act (35). 

(27) Based on a general authorisation to operate telecommunication networks and services in accordance with Art. 4 of The Electronic 
Communications Act No 81/2003, see https://www.pfs.is/english/telecom-affairs/registration-and-licences/. 

(28) Submitted to Parliament in the 128 parliamentary session 2002–2003; http://www.althingi.is/altext/128/s/0960.html. 
(29) Ibid. 
(30) The framework is made up of a package of primarily five Directives and two Regulations: Framework Directive 2002/21/EC (OJ L 

108, 24.4.2002, p. 33); Access Directive 2002/19/EC (OJ L 108, 24.4.2002, p. 7); Better Regulation Directive 2009/140/EC (OJ L 
337, 18.12.2009, p. 37); Authorisation Directive 2002/20/EC (OJ L 108, 24.4.2002, p. 21); the Universal Service Directive 
2002/22/EC (OJ L 108, 24.4.2002, p. 51); the Regulation on Body of European Regulators for Electronic Communications (BEREC) 
(OJ L 337, 18.12.2009, p. 1); and the Regulation on roaming on public mobile communications networks (OJ L 172, 30.6.2012, p. 
10). 

(31) PTA Decision No 14/2010 of 21 de maio de 2010. 
(32) PTA Decision No 20/2013 of 10 de outubro de 2013. 
(33) Article 13 of the Act on The Post and Telecom Administration No 69/2003. 
(34) See for example Ruling of the Ruling Committee of 17 July 2006 in Case No 8/2006. 
(35) PTA Decision of 13 de novembro de 2006, p. 1. 
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(28) In the ensuing PTA procedure, the PTA requested two expert reports , from the two consultancies KPMG and 
Rafhönnun (36), on the fair market value of the Lina.Net fibre-optic network (37). Both reports concluded that there 
was no indication that the purchase price was below market value. Moreover, the audit firm KPMG analysed certain 
parts of the operational and financial separation (38). The PTA accepted the results of the expert reports. 

3.3.3 The establishment and financing of GR as a separate legal entity 

(29) As part of the aforementioned procedure, the PTA required OR to submit a business plan for the operations of the 
fibre-network and telecommunication services, demonstrating an adequate rate of return on the investment. KPMG 
performed a due diligence review of the business plan and determined that the rate of return on the investment was 
appropriate. Moreover, the PTA instructed OR to fulfil the following conditions (39): 

(i) Separation of accounts. The PTA instructed OR to establish a separate entity, entrusted with the telecommu
nications operations, which should keep separate accounts in line with established corporate practices. 

(ii) Prepare a foundation balance sheet (stofnefnahagsreikningur), comprising the telecommunication assets (valued at 
an appropriate market price) as well as the liabilities that stemmed from the financing of the telecom operations 
of OR (with the reservation that if the terms were more favourable than market terms, the new entity would 
have to compensate OR for any difference). 

(iii) Arm’s-length terms should apply to all dealings between the new entity and OR. 

(30) On 1 January 2007, in accordance with instructions of the PTA described above, OR established the private limited 
liability company GR as a new legal entity. 

(31) On 8 March 2007, a framework agreement was concluded between OR and GR, setting out the terms of the 
investment and the opening balance sheet of GR. OR transferred assets to GR. GR provided payment in the form of 
a loan and issuing share capital to OR. The interest rate to be paid by GR to OR on its loan principal over a payback 
period of […] years was based on the […] plus a margin of […] basis points, and was linked to the exchange rates of 
several foreign currencies. According to the consulting firm Deloitte, the loan agreement contained normal market 
practice terms, comparable to agreements concluded between private undertakings, as regards the event of default, 
the provision of information to the lender, and other covenants. Deloitte submitted a declaration in accordance 
with Article 5 of the Act on Private Limited Companies No 138/1994 (40), dated 7 March 2007, on the value of the 
assets, and concluded that they had been valued at a fair price. The terms of the loans were also reviewed and 
approved by the PTA (41). 

(32) On 21 May 2010, the PTA issued Decision No 14/2010, concerning the financial separation between OR and GR. In 
its Decision, the PTA confirmed that GR had to obtain prior approval from the PTA for any increase in share capital 
on behalf of OR or related companies. The PTA also noted that it would only approve such measures if they were on 
arm’s-length terms and if they did not entail the subsidisation of competitive operations (42). 

(33) Following the financial crisis in Iceland in 2008, the ISK devalued considerably, and GR became unable to fulfil its 
commitments under the loan agreement. An agreement was made with OR on temporary suspension of interest 
payments. The PTA was informed and subsequently intervened. The PTA required that the suspension of payments 
be revoked on the grounds that it did not comply with the required arm’s-length terms (43). GR complied and paid 
instalments and accrued interests in full. 

3.3.4 GR’s rate of return and the share capital increase of December 2008 

(34) In December 2008, OR increased its share of GR’s capital. On 22 December 2010, the PTA adopted Decision No 
39/2010, concerning the share capital increase and GR’s rate of return on capital. 

(36) Attachments contained in Document No 862628. 
(37) PTA Decision of 13 de novembro de 2006, p. 5. 
(38) PTA Decision of 13 de novembro de 2006, p. 16. 
(39) PTA Decision of 13 de novembro de 2006, p. 15–23. 
(40) Article 5 of the Act (available in English here) concerns the special provisions that a Memorandum of Association should contain. 

According to section 5 in paragraph 2 there should be attached to the Memorandum of Association a report containing «a 
declaration to the effect that the specific valuables correspond at least to the agreed remuneration, including the nominal value of the 
shares to be issued plus a conceivable surcharge on account of overprice; the remuneration must not exceed the amount at which 
these valuables may be credited in the Company’s accounts». 

(41) PTA Decision No 32/2008 of 30 de dezembro de 2008. 
(42) PTA Decision No 14/2010 of 21 de maio de 2010, p. 15. 
(43) PTA Decision No 25/2010 of 7 de setembro de 2010. 
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(35) With this Decision, the PTA noted that the operations of GR went according to the initial business plan in the year 
2007. GR’s equity ratio was approximately 52 % at the end of 2007 and the company made a profit of ISK 120 
million that year. The financial crisis of 2008 hit the company hard and in spite of increasing operating revenues, 
the losses of 2008 were close to ISK 3 billion, almost solely attributable to the devaluation of the ISK, which caused 
the debt of the company to increase. 

(36) To urgently restore the viability of GR, OR decided to increase the share capital before the end of 2008. The capital 
was increased by ISK 1,2 billion, setting an equity ratio of 23 %. The PTA Decision states that in absence of the 
share capital increase, «practically all equity would have been wiped out», due to the financial collapse and sharp 
devaluation of the operating currency whilst the liabilities were all linked to foreign currency rates (44). 

(37) Furthermore, the PTA observed that in 2008 OR and GR had contacted private lenders with the intention to finance 
further investment in ongoing projects (45). The financial markets, however, were completely frozen by the end of 
the year. The Icelandic authorities maintain that, as an investor, OR inevitably had to invest further, in order to 
protect its significant initial investment (46). 

(38) The PTA highlighted that OR’s decision to increase the share capital had to be considered not only from its 
perspective as GR’s owner, but also as GR’s largest creditor. The PTA noted that creditors of several telecommu
nication companies had acquired them following the financial crisis, and either converted debts to equity or 
restructured loans. Moreover, the PTA found that GR’s updated business plans convincingly demonstrated a 
satisfactory level of profitability for a telecommunication company in a competitive market, within a reasonable 
timeframe, and that there was a normal correlation between the profitability and the owner’s contribution (47). 

3.3.5 The conversion of debt into equity in 2014 

(39) Like many companies in Iceland, GR needed to reorganize its financial affairs after the financial crisis of 2008. OR’s 
application for permission to increase the share capital of GR in July and August 2013 was the subject of PTA’s 
Decision No 2/2014 of 24 March 2014. The reorganisation involved: (i) a conversion of ISK 3,5 billion of debt into 
equity, and (ii) that GR would enter the financial markets to refinance all remaining debt owed to OR. Finally, OR 
intended to dispose of a large portion of its shares post-refinancing. 

(40) The PTA accepted that the debt conversion would not increase the total financing of GR by OR, since it only changed 
the composition of the financing. The PTA also recognised that the conversion would change the equity ratio of GR 
from 22 % to 52 %, thereby leaving the ratio at the same level as GR’s main competitor, Míla (48). The PTA also 
assessed the initial business plan of GR, and determined that it was credible. The cash flow analysis demonstrated 
that if the devaluation of the operating currency had not hit the company in 2008, there would not have been a 
need for refinancing. Moreover, the PTA’s financial analysis confirmed that the rate of return for the investor and 
the weighted average cost of capital (WACC) of GR were in conformity with the general benchmark set by the 
PTA (49). 

(41) Míla intervened in the procedure before the PTA. The PTA rejected all the objections from Míla. The PTA adopted its 
Decision No 2/2014 on 24 March 2014, and the debt conversion was finalized in early April 2014. In June 2014, 
Míla initiated a court case against the PTA, GR and OR, requesting the courts to annul the PTA’s decision (50). The 
District Court of Reykjavík dismissed the case on 26 February 2015, and the Supreme Court confirmed the ruling 
of the District Court by judgment of 27 March 2015 (51). 

3.3.6 The implementation of GR’s financial separation for 2016–2017 

(42) On 20 March 2019, the PTA adopted Decision No 3/2019, concerning the implementation of GR’s financial 
separation for 2016–2017, and whether it was in compliance with Article 36 of the Electronic Communications 
Act (52). 

(44) PTA Decision No 39/2010 of 22 de dezembro de 2010, p. 21. 
(45) PTA Decision No 39/2010 of 22 de dezembro de 2010, p. 21. 
(46) Document No 840229, p. 8. 
(47) PTA Decision No 39/2010 of 22 de dezembro de 2010, p. 24 and 26. 
(48) PTA Decision No 2/2014 of 24 de março de 2014, p. 35. 
(49) PTA Decision No 2/2014 of 24 de março de 2014, p. 40–42. 
(50) According to Article 13, paragraph 4, of the Act on the Post and Telecom Administration No 69/2003, a party can decide to avoid the 

Ruling Committee and appeal a decision of the PTA directly to the District Court within 3 months from the time they are aware of the 
decision. 

(51) Supreme Court of Iceland judgment of 27 de março de 2015 in Case No 219/2015. 
(52) PTA Decision No 3/2019 of 20 de março de 2019. 
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(43) The PTA concluded that the financial separation between OR and GR had been in accordance with Article 36 of the 
Electronic Communications Act in the years 2016 and 2017, except for short-term lending to GR from a shared 
cash pool by OR and GR. The PTA found that these loan arrangements between OR and GR infringed an earlier 
PTA decision from 13 November 2006, as well as PTA Decision No 14/2010, since there was no loan agreement 
concluded between OR and GR reflecting the conditions that prevailed on the market for such loans (53). 

(44) The PTA also commented on conditions in GR’s loan agreements with private lenders, relating to OR’s continuing 
majority ownership of GR. The loan agreements in question had included special conditions that if the ownership 
of OR in GR went below 50% then the lender was authorised to demand repayment, terminate the loan agreement, 
or declare the loan immediately due. Such a provision has been included in GR’s loan agreements with private 
lenders since OR’s loan financing of GR was replaced by private lenders, starting in 2014 and eventually being 
completely replaced by the end of 2017 (54). 

(45) The PTA noted that by including these provisions, private lenders connected the ownership of OR to the loan 
agreements, in order to minimise the probability of default (55). The PTA considered that such arrangements could 
lead to more advantageous loan terms and more access to loan capital than other comparable telecommunication 
undertakings and, therefore, distort competition (56). Moreover, the PTA considered that this provision in the loan 
agreements constituted a connection between OR and GR that was not in accordance with the financial separation 
imposed in order to ensure that the two acted as unrelated parties (57). 

(46) The PTA concluded that measures were required to ensure an efficient financial separation between OR and GR, in 
accordance with Article 36 of the Electronic Communications Act. The PTA decided that: 

a) OR’s lending to GR from a shared cash pool, without a loan agreement reflecting market conditions, infringed 
the PTA Decision of 13 November 2006 and, therefore, also Article 36 of the Electronic Communications Act. 

b) GR’s debt from the shared cash pool was not to, at any given time, exceed ISK […]. 

c) GR was to obtain prior authorisation from the PTA for any loans from OR, or any other undertaking within the 
company group. GR shall submit an application to the PTA along with the necessary documents, e.g. a draft loan 
agreement, an appropriate business plan, a calculation of the profitability requirements, as well key social 
security numbers and the acceptance of other landers. Such a credit increase was to be in line with standard 
separation of accounts, and was to entail that competitive operations are not subsidised by activities enjoying 
exclusive rights. 

d) New loan agreements with private lenders could not contain a provision stipulating that if the ownership of OR 
in GR goes below 50 % then the lender is authorised to declare the loan immediately due. 

(47) On 4 October 2019, following an appeal from GR, the Rulings Committee for Electronic Communications issued 
Ruling No 2/2019, confirming the decision of the PTA. 

3.3.7 Other cases 

(48) In addition to the decisions referred to above, the PTA adopted a decision in 2013, under Article 36 of the Electronic 
Communications Act, to temporarily allow GR to extend its loan agreement with OR (58). 

(49) Moreover, in 2014, Míla complained to the PTA about certain measures relating to an agreement GR had concluded 
with Ölfus Municipality, which included funds indirectly deriving from OR. The funds had initially been paid by OR 
into the Ölfus Revegetation Fund («ÖRF») in connection with OR’s geothermal power plant project in the 
municipality. OR had joint control of the ÖRF together with representatives from the municipality. In 2014, the 
ÖRF decided to use its funds to finance GR’s rollout of a fiber optic network in Ölfus Municipality. After assessing 
the measures, the PTA found that they were contrary to Article 36 of the Electronic Communications Act, and 
instructed GR to undertake certain measures to ensure that it did not obtain an advantage from the funds deriving 
from OR (59). 

(53) PTA Decision No 3/2019 of 20 de março de 2019, paragraphs 372–373. 
(54) PTA Decision No 3/2019 of 20 de março de 2019, paragraph 375. 
(55) PTA Decision No 3/2019 of 20 de março de 2019, paragraph 353. 
(56) PTA Decision No 3/2019 of 20 de março de 2019, paragraph 353. 
(57) PTA Decision No 3/2019 of 20 de março de 2019, paragraph 354. 
(58) PTA Decision No 26/2013 of 1 de novembro de 2013. 
(59) PTA Decision No 11/2015 of 2 de junho de 2015. 

PT Jornal Oficial da União Europeia C 40/24                                                                                                                                            6.2.2020   



4 Comments by the Icelandic authorities 

(50) The Icelandic authorities point out that the Authority has already dismissed allegations by the complainant as 
regards OR’s investments in Lina.Net in its Decision No 300/11/COL of 5 October 2011 (60). 

(51) The Icelandic authorities maintain that in all its relations with GR, OR has acted in accordance with the market 
economy operator («MEO») test, and that no aid has been granted to GR. In that regard, the Icelandic authorities 
highlight that all of the measures complained of concerning the financial relations between OR and GR, have been 
assessed by the PTA on the basis of Article 36 of the Electronic Communications Act. According to the Icelandic 
authorities, the test applied by the PTA is comparable to the criterion applied by the Authority when determining 
whether a measure is on market terms (i.e. the MEO test). 

(52) The Icelandic authorities have confirmed that GR’s current investments are financed with cash provided by its 
operating activities and loans from […]. According to the Icelandic authorities, these loans do not constitute state 
aid in any way, and nor do they indicate that state aid has been extended to GR by its owner, as it is clear that the 
loans from […] to GR were solely based on commercial motives. They state that the loans are fully in line with 
normal market terms. 

5 Presence of state aid 

(53) Article 61(1) of the EEA Agreement reads as follows: 

«[…] any aid granted by EC Member States, EFTA States or through State resources in any form whatsoever which 
distorts or threatens to distort competition by favouring certain undertakings or the production of certain goods 
shall, in so far as it affects trade between Contracting Parties, be incompatible with the functioning of this 
Agreement.» 

(54) The qualification of a measure as aid within the meaning of this provision therefore requires the following 
cumulative conditions to be met: (i) the measure must be granted by the state or through state resources; (ii) it must 
confer an advantage on an undertaking; (iii) favour certain undertakings (selectivity); and (iv) be liable to distort 
competition and affect trade. 

5.1 Presence of state resources 

(55) The measure must be granted by the state or through state resources. The transfer of state resources may take many 
forms, such as direct grants, loans, guarantees, direct investment in the capital of companies and benefits in kind. A 
positive transfer of funds does not have to occur; foregoing state revenue is sufficient. Waiving revenue which would 
otherwise have been paid to the state constitutes a transfer of state resources. 

(56) The state, for the purpose of Article 61(1) of the EEA Agreement, covers all bodies of the public administration, 
from the central government to the city or the lowest administrative level. Resources of public undertakings may 
also constitute state resources within the meaning of Article 61(1) of the EEA Agreement because the state is 
capable of directing the use of these resources (61). For the purposes of state aid law, transfers within a public group 
may also constitute state aid if, for example, resources are transferred from the parent company to its subsidiary (62). 
However, the measure must be imputable to the state. 

(57) The mere fact that a measure is taken by a public undertaking is not per se sufficient to consider it imputable to the 
state. However, it does not need to be demonstrated that, in a particular case, the public authorities specifically 
incited the public undertaking to take the measure in question (63). Therefore, the imputability to the state of a 
measure taken by a public undertaking may be inferred from a set of indicators arising from the circumstances of 
the case and the context in which the measure was taken (64). Among the relevant indicators set out by the Court of 
Justice are: 

— the fact that the body in question could not take the contested decision without taking into account the 
requirements of the public authorities; 

(60) Reply from the Icelandic authorities, dated 7 de fevereiro de 2017, pages 2 and 3. Document No 840228. 
(61) The Authority’s Guidelines on the notion of state aid («NoA») (OJ L 342, 21.12.2017, p. 35), and EEA Supplement No 82, 21 de 

dezembro de 2017, p. 1, paragraph 49. 
(62) Judgment in SFEI and others, C-39/94, EU:C:1996:285, paragraph 62. 
(63) NoA, paragraph 41. 
(64) Judgment in France v Commission (Stardust Marine), C-482/99, EU:C:2002:294, paragraph 55. 
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— the nature of the undertaking’s activities and the extent to which the activities were exercised on the market in 
normal conditions of competition with private operators; 

— the intensity of the supervision exercised by the public authorities over the management of the undertaking, and 
the degree of control which the state has over the public undertaking; and 

— any other indicator showing an involvement by the public authorities in the adoption of the measure, or the 
unlikelihood of their not being involved, having regard to the compass of the measure, its content or the 
conditions which it contains. 

(58) The Authority will therefore need to assess, in light of the aforementioned indicators, whether OR, in its dealings 
with GR, was acting as an autonomous entity, free of any influence from its owners, or whether its actions are 
imputable to the Icelandic authorities, i.e. the City of Reykjavík and the municipalities of Akranes and Borgarbyggð. 

(59) As noted in paragraph (18) above, OR operates as a public partnership company on the basis of Act No 136/2013 
on OR (65) and Regulation No 297/2006 (66). OR is therefore distinct from private companies which are subject to 
ordinary company law. OR’s annual accounts are also reflected in the City of Reykjavík’s consolidated financial 
statements (67). 

(60) The Board of OR consists of six members, five appointed by the Reykjavík City Council and one by the Municipality 
Council of Akranes. Currently, three board members are politicians who also serve as either City Council or 
Municipal Council representatives. According to OR’s partnership agreement, the Board is responsible for the 
company’s affairs between owner’s meetings and should monitor the company’s direction, organisation and that its 
operations are in good shape and in accordance with the ownership policy. The Board sets an overall policy and 
future vision for OR and adopts decisions concerning major matters within the limit of the ownership policy. 
Before adopting unusual or important decisions or policy decisions, the Board must consult with the owners of OR. 
The same applies to similar decisions regarding subsidiaries (such as GR). The Board is also responsible for recruiting 
OR’s Director, drafting his/her job description and his/her eventual employment termination (68). 

(61) OR produces and sells electricity in a liberalised market open to competition. The company also has legal obligations 
to provide utility services (heating and water) and carries out other projects in the municipalities of its owners as well 
as other municipalities (69). Those utility services have since 2014 been carried out by OR’s subsidiary, Veitur, in 
order to comply with the Electricity Act, which prohibits cross subsidisation between utility activities, as well as 
between activities enjoying exclusive rights and competitive operations (70). According to OR’s ownership policy, 
the company’s administrative practices shall reflect professionalism, efficiency, prudence, transparency and 
responsibility. The Board is responsible for adopting the company’s policies concerning dividends, risk 
management, purchasing, etc. (71). 

(62) Although it appears that OR’s owners have taken steps to separate its public utility services and its competitive 
operations, in order to ensure that the latter are operated in line with commercial practices on the market, with 
OR’s management being somewhat autonomous in its decision making process, there are nevertheless elements to 
indicate that the public authorities may influence the company’s strategy and decisions. As noted above, the Board 
sets OR’s policies in various fields and must approve the company’s major decisions, which in some instances 
requires consulting with OR’s owners. It appears that many of the measures complained of concern major 
investments, loan guarantees and loan transactions between OR and GR, which may have been subject to the 
Board’s scrutiny and approval. The Board, as noted above, is politically appointed, and currently half of the board 
members also serve as City or Municipal Council representatives. This arrangement has been evaluated by the 
Enquiry Committee on Orkuveita Reykjavíkur, which in its 2012 report noted that this arrangement could lead to a 
lack of professional knowledge and experience on the Board, and that its work could be characterised by political 
conflict and disunity (72). 

(63) In light of the legal status of OR, the composition of its Board and the general circumstances described above, the 
Authority is unable to exclude that the measures are imputable to the State and that they entail the transfer of state 
resources, if and to the extent they confer advantages on GR. 

(65) https://www.althingi.is/lagas/nuna/2013136.html. 
(66) https://www.reglugerd.is/reglugerdir/allar/nr/297-2006. 
(67) See for example: https://reykjavik.is/sites/default/files/ymis_skjol/skjol_utgefid_efni/city_of_ reykjavik_-_financial_statements_2018. 

pdf. 
(68) https://www.or.is/um-or/skipulag-og-stjornhaettir/stjorn/. . 
(69) See Article 2 of OR’s ownership policy: https://www.or.is/um-or/skipulag-og-stjornhaettir/eigendastefna/, 
(70) Article 16 of the Electricity Act No 65/2003. 
(71) See Article 6 of OR’s ownership policy: https://www.or.is/um-or/skipulag-og-stjornhaettir/eigendastefna/. . 
(72) See Report of the Enquiry Committee on Orkuveita Reykjavíkur, page 73, https://rafhladan.is/handle/10802/5777. 
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(64) Against this background, the Icelandic authorities are invited to comment on the issue of imputability. 

5.2 Conferral of an advantage on an undertaking 

5.2.1 General 

(65) The qualification of a measure as state aid requires that it confers an advantage on the recipient. An advantage, 
within the meaning of Article 61(1) of the EEA Agreement, is any economic benefit, which an undertaking could 
not have obtained under normal market conditions. 

5.2.2 Does GR constitute an undertaking? 

(66) The EU Courts have consistently defined undertakings as entities engaged in an economic activity, regardless of their 
legal status and the way in which they are financed (73). Consequently, the public or private status of an entity or the 
fact that an entity is partly or wholly publicly owned has no bearing as to whether or not that entity is an 
«undertaking» within the meaning of state aid law (74). 

(67) Economic activities are activities consisting of offering goods or services on a market (75). Conversely, entities that are 
not commercially active in the sense that they are not offering goods or services on a given market do not constitute 
undertakings. A single entity may carry out a number of activities, both economic and non-economic, provided that 
it keeps separate accounts for the different funds that it receives, so as to exclude any risk of cross-subsidisation of its 
economic activities by means of public funds received for its non-economic activities (76). 

(68) As described in paragraph (19) above, GR was established on 1 January 2007, and its role is to provide Icelandic 
households and businesses access to high quality services on an open access network (77). GR operates a telecommu
nications and data transmission network and it provides wholesale access to its fibre optic network for a number of 
retail service providers that operate in supplying homes and businesses with different fixed broadband and data 
transmission services. GR also offers services on the household market, where it charges end-users directly for the 
use of the access network. 

(69) Although GR does not sell its own services in the retail market, it offers neutral and open network access to all 
interested telecommunications providers. The Authority considers that the provision of network access for a fixed 
price to third-party service providers and households constitutes an economic activity. Consequently, GR appears to 
operate as an undertaking within the meaning of Article 61(1) of the EEA Agreement (78). 

(70) Any advantage involved in the transactions between OR and GR will therefore have been conferred upon an 
undertaking. 

5.2.3 PTA’s monitoring and decisional practice 

(71) The measures complained of, concerning the financial relations between OR and GR, have, as described in Section 
3.3 above, all been assessed by the PTA on the basis of Article 36 of the Electronic Communications Act. 

(72) The Icelandic authorities maintain that the test applied by the PTA is comparable to the test applied by the Authority 
when determining whether a measure is on market terms (i.e. the MEO test). 

(73) It is the Authority’s preliminary view, considering the decisional practice of the PTA under Article 36 of the 
Electronic Communications Act on the financing of GR and the level of scrutiny involved in the assessment of the 
various measures, that the test applied by the PTA under Article 36 generally ensures that all transactions between 
GR and OR, or other related companies, are on market terms. 

(73) Judgments in Pavlov and others, C-180/98 to C-184/98, EU:C:2000:428, paragraph 74, and Cassa di Risparmio di Firenze and others, C-
-222/04, EU:C:2006:8, paragraph 107; Case E-5/07 Private Barnehagers Landsforbund [2008] EFTA Ct. Rep. 62, paragraph 78. 

(74) Judgment in Congregación de Escuelas Pías Provincia Betania v Ayuntamiento de Getafe, C-74/16, EU:C:2017:496, paragraph 42. 
(75) Judgment in Cassa di Risparmio di Firenze and Others, C-222/04, EU:C:2006:8, paragraph 108; and Case E-29/15 Sorpa [2016] EFTA Ct. 

Rep. 825, paragraph 72. 
(76) Judgment in Congregación de Escuelas Pías Provincia Betania, C-74/16, EU:C:2017:496, paragraph 51. 
(77) See https://www.ljosleidarinn.is/gagnaveita-reykjavikur. 
(78) See the Authority’s Decision No 444/13/COL, The Deployment of a Next Generation Access network in the municipality of Skeiða- and 

Gnúpverjahreppur (OJ C 66, 6.3.2014, p. 6) and EEA Supplement No 82, 21 de dezembro de 2017, p. 1, paragraph 56. 
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(74) The PTA’s approach may not be identical to the MEO assessment that would be carried out by the Authority under 
the EEA state aid rules, but it nonetheless ensures the same outcome, i.e. it prevents transactions that are not on 
market terms. Therefore, at this stage the Authority is of the preliminary view that the PTA provides an assessment 
similar to the Authority’s MEO assessment. The enforcement of Article 36 of the Electronic Communications Act 
by the PTA thus appears to effectively prevent GR from obtaining an advantage from its dealings with OR and 
when infringements are found the PTA has the competence to order the clawback of any advantages. However, 
there are instances where the PTA has either not ordered the full clawback of advantages with interest, or not 
ordered clawback at all. 

(75) An advantage, within the meaning of Article 61(1) of the EEA Agreement, is any economic benefit which an 
undertaking would not have obtained under normal market conditions, i.e. in the absence of state intervention, 
thereby placing it in a more favourable position than its competitors (79). 

(76) Generally, when examining this question, the Authority applies the MEO test (80), whereby the conduct of states or 
public authorities, when selling or leasing assets, is compared to that of private economic operators (81). 

(77) The purpose of the MEO test is to assess whether the state has granted an advantage to an undertaking by not acting 
like a private market economy operator with regard to a certain transaction, e.g. loan agreements or the sale of 
asset (82). In order to fulfil the test, the public authority must disregard public policy objectives and instead focus on 
the single objective of obtaining a market rate of return or profit on its investments and a market price for the sale or 
lease of assets (83). This assessment must take into account any special rights or obligations attached to the asset 
concerned, in particular those that could affect the market value. 

(78) It follows from this test that an advantage is present whenever a state makes funds available to an undertaking, 
which, in the normal course of events, would not be provided by a private investor applying ordinary commercial 
criteria and disregarding other considerations of a social, political or philanthropic nature (84). 

(79) The PTA, as described above, has examined the strategy and financial prospect of the relevant measures, in order to 
determine whether the financing of the operations of GR has been carried out in line with normal market 
conditions. In its assessment, the PTA has considered independent expert reports and drawn comparisons with 
other, private operators in the same market. The PTA’s assessment is normally carried out on an ex ante basis. 
However, there are also examples of the PTA having carried out an ex post assessment of the financial separation 
between OR and GR, as well as individual measures. 

(80) More precisely, from 2006 until 2019, the PTA adopted nine formal decisions regarding the financial separation of 
OR and GR. The PTA did not make formal comments for the years 2013–2015. The PTA’s investigations included a 
review of GR’s business plan, which must be renewed annually, in accordance with actual financial data. In its review, 
the PTA e.g. checks whether the rate of return for the investor (OR) is in conformity with the telecom market in 
general, and looks at the capital structure and whether transactions between OR and GR are on market terms. 

(81) GR has been obliged to submit to the PTA, on an annual basis, detailed operational and economic information, 
together with its revised business plans and profitability requirements. Whenever necessary, the PTA has requested 
additional data and has assessed whether the operations were in line with market terms and, if not, whether there 
was a reason for taking action. 

(82) In a letter from the PTA to the complainant, dated 6 September 2018, the PTA confirmed that it does not have legal 
powers to perform a cost analysis of the prices OR sets for renting out its facilities. The complainant has argued that 
because of this, the PTA’s assessment of the financial separation cannot replace that of the Authority, when assessing 
possible state aid. 

(79) Judgments in SFEI and Others, C-39/94, EU:C:1996:285, paragraph 60, and Spain v Commission, C-342/96, EU:C:1999:210, paragraph 
41. 

(80) NoA, chapter 4.2. 
(81) For the application of the MEO test, see Case E-12/11 Asker Brygge [2008] EFTA Ct. Rep. 536, and judgment in Land Burgenland, C-

-214/12 P, C-215/12 P and C-223/12 P, EU:C:2013:682. 
(82) NoA, paragraph 133. 
(83) Judgment in Land Burgenland, C-214/12 P, C-215/12 P and C-223/12 P, EU:C:2013:682. 
(84) See for example, the Opinion of Advocate-General Jacobs in Spain v Commission, C-278/92, C-279/92 and C-280/92, EU:C:1994:112, 

paragraph 28. See also judgments in Belgium v Commission, 40/85, EU:C:1986:305, paragraph 13, France v Commission, 301/87, EU: 
C:1990:67, paragraphs 39–40, and Italy v Commission, 303/88, EU:C:1991:136, paragraph 24. 
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(83) It is the preliminary view of the Authority that even though the PTA does not have the legal basis to perform a cost 
analysis of OR’s prices, the PTA has other ways to ensure that OR’s pricing practices for renting out facilities are on 
market terms. Article 36 of the Electronic Communications Act obliges OR to ensure equality in pricing when 
renting out facilities to related and unrelated companies. Furthermore, OR is obliged to ensure that competitive 
operations are not subsidised by activities enjoying exclusive rights or protected activities. The PTA then enforces 
these obligations. As the PTA explains in its letter to the complainant, it did in fact open an investigation into OR 
pricing practices for renting out facilities, and concluded that OR’s pricing was in full conformity with Article 36 of 
the Electronic Communications Act (85). 

(84) The PTA has found that in order to ensure that the effectiveness of Article 36 of the Electronic Communications Act 
is guaranteed, the concept of «subsidy» should be understood in a broad sense, so as to include any measures from 
OR, both direct and indirect, which potentially provide GR with an advantage that its competitors on the market do 
not enjoy. The PTA has also noted that its monitoring role, pursuant to Article 36, is comparable to the Authority’s, 
when it comes to assessing whether an advantage within the meaning of Article 61(1) of the EEA Agreement is 
present (86). 

(85) It is the Authority‘s preliminary view that there is an efficient system in place in Iceland that entails an assessment 
similar to the MEO test. Consequently, Article 36 of the Electronic Communications Act sets up a system under 
which the PTA can ensure that GR’s operations are not subsidised through income from OR’s operations. 

(86) It follows from the test that an advantage is present whenever OR makes funds available to GR, which, in the normal 
course of events, would not be provided by a private investor applying ordinary commercial criteria. The PTA can 
conduct a formal investigation on its own initiative or based on a complaint. If a transaction is not in conformity 
with Article 36 of the Electronic Communications Act, the PTA can instruct the parties to eliminate any advantage 
through the adoption of relevant measures set forth in an administrative decision by the PTA. The decisions are 
challengeable before the Rulings Committee for Electronic Communications and Postal Affairs and the Courts. 

(87) The Icelandic authorities have explained that the PTA’s monitoring role is primarily focused on an ex ante assessment 
of GR’s business plans, financing, profitability requirements, loan arrangements, etc., with the PTA imposing 
conditions and obligations when necessary in order to ensure financial separation between OR and GR, and that 
the latter’s competitive operations are not subsidised by the mother company (87). 

(88) Where the PTA ex post finds an infringement of Article 36 of the Electronic Communications Act, i.e. where it finds 
that a particular transaction was not on market terms, it can instruct the parties to eliminate any potential advantage 
through the adoption of relevant measures. The advantage is then recovered from the beneficiary in accordance with 
national law (88). 

(89) However, for the PTA to order an advantage clawed back, the incompatible measure must be clearly defined and be 
incontestable, e.g. a particular monetary sum, a condition in a loan agreement, etc. (89). Moreover, when the PTA 
has ordered advantages granted to GR to be clawed back, it has not required those advantages to be recovered with 
interest. 

(90) As described in Section 4.3 above, there are three examples of the PTA having established concrete infringements of 
Article 36 of the Electronic Communications Act. In two of those cases, the PTA ordered that the measures be 
clawed back. In the third case, the PTA did not order any clawback. 

(91) The first case, described in paragraph (33) above, concerned a temporary suspension of interest payments on loans 
provided by OR to GR (90). The PTA concluded that this temporary suspension had been in breach of the 
requirement imposed by the PTA concerning arm’s-length terms in transactions between OR and GR. Moreover, the 
PTA found that the suspension of interest payments had provided GR with an advantageous subsidy. Considering the 
facts of this case, the nature of transactions, as well as the PTA’s assessment, the Authority is also of the preliminary 
view that the measure provided GR with an advantage that it would not have obtained under normal market 
conditions. 

(85) Document No 931139. 
(86) PTA Decision No 3/2019 of 20 de março de 2019, paragraphs 338–340. 
(87) Document No 1073308. 
(88) Judgment in Eesti Pagar, C-349/17, EU:C:2019:172, paragraph 89. 
(89) Document No 1073308. 
(90) PTA Decision No 25/2010 of 7 de setembro de 2010. 
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(92) The PTA ordered GR to pay back the suspended interest payments, however, it did not order the company to pay 
back interest on those suspended payments (91). In order to effectively recover an unlawful advantage at national 
level, the beneficiary must be ordered to pay interest for the whole of the period in which it benefitted from that 
aid. The interest must at least be equivalent to that which would have been applied if the beneficiary had had to 
borrow the amount on the market at the time (92). Although GR has paid back the market interest it was obliged to 
pay in the first place, it has not been required to pay back market interest on the advantage it obtained through the 
temporary suspension of interest payments. Therefore, the full advantage has not been adequately clawed back. 

(93) The second case, briefly described in paragraph (49) above, concerned funds deriving from OR and used to finance 
GR’s fiber optic cable project in Ölfus Municipality (93). The PTA concluded that the transfer of funds from ÖRF (but 
deriving from OR) to GR had amounted to a cross-subsidy between OR’s protected geothermal activities and GR’s 
competitive operations. Having considered the facts of the case and the PTA’s assessment, the Authority takes the 
preliminary view that ÖRF’s financing of the fibre optic cable network was not on market terms and therefore 
provided GR with an advantage. 

(94) The PTA ordered GR to undertake appropriate measures to repay the funds it received from ÖRF, although it did not 
stipulate how GR should go about this. Nevertheless, the PTA suggested that GR could either repay the funds to 
Ölfus Municipality or that the municipality could obtain an appropriate share in the project proportional to its 
investment. The Authority does not have information concerning how GR reacted to the PTA’s proposals and 
which measures it adopted following the decision. At this stage, it is therefore not clear to the Authority whether 
the advantage has been fully clawed back from GR. 

(95) Finally, in its latest decision concerning the implementation of GR’s financial separation for 2016–2017 (see Section 
4.3.6 above), the PTA found two infringements of Article 36 of the Electronic Communications Act (94): 

(i) The first infringement concerned OR’s lending to GR from a shared cash pool, without a loan agreement 
reflecting market conditions. 

(ii) The second infringement concerned conditions in GR’s loan agreements with private lenders relating to OR’s 
continuing majority ownership of GR. Such provisions had been included in GR’s loan agreements with private 
lenders, since OR’s loan financing of GR was replaced by private lenders, starting in 2014 and eventually being 
completely replaced at the end of 2017. The PTA found that by including these provisions, private lenders 
connected the ownership of OR to the loan agreements, in order to minimise the probability of default (95). The 
PTA considered that such arrangements could lead to more advantageous loan terms and more access to loan 
capital than other comparable telecommunications undertakings and, therefore, distort competition (96). 

(96) The Authority, considering the benchmarks applied by the PTA and its detailed assessment of these measures, takes 
the preliminary view that these two measures provided GR with an advantage that it would not have obtained under 
normal market conditions. Due to proportionality considerations, the PTA did not order the clawback of the 
aforementioned advantages. 

5.2.4 Preliminary conclusions 

(97) Based on the above considerations, it is the Authority’s preliminary view that GR has obtained an advantage within 
the meaning of Article 61(1) of the EEA Agreement, which it could not have obtained under normal market 
conditions, by: (i) not paying market interest on the advantage it obtained through a temporary suspension of 
interest payments, (ii) receiving funds indirectly from OR for the layout of a fibre optic cable network in Ölfus 
Municipality, (iii) receiving short-term lending from OR, and (iv) through the inclusion of a condition in GR’s loan 
agreements with private lenders on OR’s continued majority ownership in GR. 

5.3 Selectivity 

(98) To be characterised as state aid within the meaning of Article 61(1) of the EEA Agreement, the measure must also be 
selective in that it favours «certain undertakings or the production of certain goods». Not all measures which favour 
economic operators fall under the notion of aid, but only those which grant an advantage in a selective way to 
certain undertakings, categories of undertakings or to certain economic sectors. 

(91) PTA Decision No 25/2010 of 7 de setembro de 2010. 
(92) Judgment in Eesti Pagar, C-349/17, EU:C:2019:172, paragraph 142. 
(93) PTA Decision No 11/2015  of 2 de junho de 2015. 
(94) PTA Decision No 3/2019 of 20 de março de 2019. 
(95) PTA Decision No 3/2019 of 20 de março de 2019, paragraph 353. 
(96) PTA Decision No 3/2019 of 20 de março de 2019, paragraph 353. 
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(99) The potential aid measures at issue, i.e. (i) not paying market interest on the advantage GR obtained through a 
temporary suspension of interest payments, (ii) receipt of funds indirectly from OR for the layout of a fibre optic 
cable network in Ölfus Municipality, (iii) short-term lending from OR to GR, and (iv) the inclusion of a condition in 
GR’s loan agreements with private lenders on OR’s continued majority ownership in GR, are individual measures 
addressed only to GR. The measures therefore appear to be selective within the meaning of Article 61(1) of the EEA 
Agreement. 

5.4 Effect on trade and distortion of competition 

(100) The measures must be liable to distort competition and affect trade between the Contracting Parties to the EEA 
Agreement. 

(101) According to CJEU case law, it is not necessary to establish that the aid has a real effect on trade between the 
Contracting Parties to the EEA Agreement and that competition is actually being distorted, but only to examine 
whether the aid is liable to affect such trade and distort competition (97). Furthermore, it is not necessary that the 
aid beneficiary itself is involved in intra-EEA trade. Even a public subsidy granted to an undertaking, which provides 
only local or regional services and does not provide any services outside its state of origin, may nonetheless have an 
effect on trade if such internal activity can be increased or maintained as a result of the aid, with the consequence 
that the opportunities for undertakings established in other Contracting Parties are reduced (98). 

(102) GR is active in deploying a fibre network infrastructure in a market which can be entered directly or through 
financial involvement by participants from other EEA States. In general, the markets for electronic communications 
services (including the wholesale and the retail broadband markets) are open to trade and competition between 
operators and service providers across the EEA. 

(103) Therefore, it is the Authority’s preliminary view that the measures are liable to distort competition and affect trade 
between the Contracting Parties to the EEA Agreement. 

5.5 Conclusion 

(104) Based on the information provided by the Icelandic authorities and the complainant, the Authority has formed the 
preliminary view that the measures, i.e. (i) not paying market interest on the advantage GR obtained through a 
temporary suspension of interest payments, (ii) receipt of funds indirectly from OR for the layout of a fibre optic 
cable network in Ölfus Municipality, (iii) short-term lending from OR to GR, and (iv) the inclusion of a condition in 
GR’s loan agreements with private lenders on OR’s, fulfil all criteria in Article 61(1) of the EEA Agreement and 
therefore constitute state aid. 

6 Procedural requirements 

(105) Pursuant to Article 1(3) of Part I of Protocol 3 to the Agreement between the EFTA States on the Establishment of a 
Surveillance Authority and a Court of Justice («Protocol 3»): «The EFTA Surveillance Authority shall be informed, in 
sufficient time to enable it to submit its comments, of any plans to grant or alter aid. …. The State concerned shall 
not put its proposed measures into effect until the procedure has resulted in a final decision.» 

(106) The Icelandic authorities did not notify the potential aid measures to the Authority. It is therefore the Authority’s 
preliminary view that the Icelandic authorities have not respected their obligations pursuant to Article 1(3) of Part I 
of Protocol 3. The granting of the potential aid therefore appears to be unlawful. 

7 Compatibility 

(107) Having reached a preliminary conclusion that the measures might constitute unlawful aid, the Authority must assess 
whether they would be compatible with the functioning of the EEA Agreement. 

(108) The Authority can declare state aid compatible with the functioning of the EEA Agreement under its Articles 59(2) 
and 61(3)(c) provided that certain compatibility conditions are fulfilled. 

(97) Case E-6/98 Norway v ESA [1999] EFTA Ct. Rep. 76. 
(98) See for example judgments in Eventech, C-518/13, EU:C:2015:9, paragraph 66, Libert and others, C-197/11 and C-203/11, EU: 

C:2013:288, paragraph 77, Friulia Venezia Giulia, T-288/97, EU:T:2001:115, paragraph 41. 
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(109) It is for the Icelandic authorities to invoke possible grounds for compatibility and to demonstrate that the conditions 
for compatibility are met (99). However, the Icelandic authorities have not provided any arguments substantiating 
why the measures should be considered compatible with the functioning of the EEA Agreement. In particular, no 
arguments supporting the conclusion that the aid is targeted at a well-defined objective of common interest have 
been presented. Furthermore, the Icelandic authorities have not presented evidence suggesting that GR has been 
entrusted with a public service obligation. The Authority has also not identified any clear grounds for compatibility. 

(110) To the extent that the measures constitute state aid, the Authority therefore has doubts as to their compatibility with 
the functioning of the EEA Agreement 

8 Conclusion 

(111) As set out above, the Authority has formed the preliminary view that the measures fulfil all criteria in Article 61(1) 
of the EEA Agreement and therefore appear to constitute state aid. The Authority furthermore has doubts as to 
whether the measures are compatible with the functioning of the EEA Agreement. 

(112) Consequently, and in accordance with Article 4(4) of Part II of Protocol 3, the Authority hereby opens the formal 
investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The decision to open a formal 
investigation procedure is without prejudice to the final decision of the Authority, which may conclude that the 
measures do not constitute state aid or are compatible with the functioning of the EEA Agreement. 

(113) The Authority, acting under the procedure laid down in Article 1(2) of Part I of Protocol 3, invites the Icelandic 
authorities to submit, by 6 January 2020 their comments and to provide all documents, information and data 
needed for the assessment of the measures in light of the state aid rules. 

(114) The Icelandic authorities are requested to immediately forward a copy of this decision to OR. 

(115) If this letter contains confidential information which should not be disclosed to third parties, please inform the 
Authority by 13 December 2019, identifying the confidential elements and the reasons why the information is 
considered to be confidential. In doing so, please consult the Authority’s Guidelines on Professional Secrecy in State 
Aid Decisions (100). If the Authority does not receive a reasoned request by that deadline, the Icelandic authorities will 
be deemed to agree to the disclosure to third parties and to the publication of the full text of the letter on the 
Authority’s website: http://www.eftasurv.int/state-aid/state-aid-register/ and in the Official Journal of the European 
Union and the EEA Supplement thereto. 

(116) Finally, the Authority will inform interested parties by publishing a meaningful summary of it in the Official Journal 
of the European Union and the EEA Supplement thereto. All interested parties will be invited to submit their 
comments within one month of the date of such publication. The comments will be communicated to the Icelandic 
authorities. 

For the EFTA Surveillance Authority  

Bente ANGELL-HANSEN 

President 
Responsible College Member 

Frank J. BÜCHEL 

College Member 
Högni KRISTJÁNSSON 

College Member 
Carsten ZATSCHLER 

Countersigning as Director, 
Legal and Executive Affairs     

(99) Judgment in Italy v Commission, C-364/90, EU:C:1993:157, paragraph 20. 
(100) OJ L 154, 8.6.2006, p. 27 and EEA Supplement No 29, 8 de junho de 2006, p. 1. 
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V 

(Avisos) 

PROCEDIMENTOS JURISDICIONAIS 

TRIBUNAL DE JUSTIÇA DA EFTA 

TRIBUNAL DA EFTA ACÓRDÃO DO TRIBUNAL 

de 13 de novembro de 2019 

no Processo E-2/19 

D e E 

(livre circulação de pessoas – adaptações setoriais para o Listenstaine – Direito de residência – Direito de residência 
derivado de membros da família – Diretiva 2004/38/CE) 

(2020/C 40/04) 

No processo E-2/19, D e E – PEDIDO apresentado ao Tribunal de Justiça pelo Tribunal Administrativo do Principado do 
Listenstaine (Verwaltungsgerichtshof des Fürstentums Liechtenstein), nos termos do artigo 34.o do Acordo entre os Estados da 
EFTA relativo à criação de um Órgão de Fiscalização e de um Tribunal de Justiça, quanto à interpretação da Diretiva 
2004/38/CE do Parlamento Europeu e do Conselho, de 29 de abril de 2004, relativa ao direito de livre circulação e 
residência dos cidadãos da União e dos membros das suas famílias no território dos Estados-Membros, como adaptada ao 
Acordo sobre o Espaço Económico Europeu, o Tribunal, composto por Páll Hreinsson, presidente e juiz-relator, Bernd 
Hammermann e Ola Mestad, juízes ad hoc, proferiu em 13 de novembro de 2019, um acórdão com o seguinte teor: 

As adaptações setoriais previstas nos anexos V e VIII do Acordo EEE, nomeadamente o ponto III, não privam um membro 
da família de um nacional do EEE que disponha de um título de residência válido e resida no Listenstaine do direito de 
acompanhar ou de se juntar a esse nacional do EEE no Listenstaine, com base no artigo 7.o, n.o 1, alínea d), da Diretiva 
2004/38/CE, mesmo que o referido título de residência não tenha sido emitido com base no sistema previsto nas 
adaptações setoriais.   
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PROCEDIMENTOS RELATIVOS À EXECUÇÃO DA POLÍTICA COMERCIAL 
COMUM 

COMISSÃO EUROPEIA 

Aviso da caducidade iminente de certas medidas anti‐dumping 

(2020/C 40/05) 

1. Tal como previsto no artigo 11.o, n.o 2, do Regulamento (UE) 2016/1036 do Parlamento Europeu e do Conselho, de 8 
de junho de 2016, relativo à defesa contra as importações objeto de dumping dos países não membros da União 
Europeia (1), a Comissão anuncia que, a menos que seja dado início a um reexame em conformidade com o procedimento 
abaixo indicado, as medidas anti‐dumping a seguir referidas caducarão na data mencionada no quadro infra. 

2. Procedimento 

Os produtores da União podem apresentar um pedido de reexame, por escrito. Esse pedido tem de conter elementos de 
prova suficientes de que a caducidade das medidas teria como resultado provável a continuação ou reincidência do 
dumping e do prejuízo. Caso a Comissão decida reexaminar as medidas em questão, os importadores, os exportadores, os 
representantes do país de exportação e os produtores da União terão, então, a oportunidade de completar, refutar ou 
comentar as questões expostas no pedido de reexame. 

3. Prazos 

Os produtores da União podem apresentar um pedido de reexame, por escrito, com base no acima exposto, endereçado à 
Comissão Europeia, Direção‐Geral do Comércio (Unidade H‐1), CHAR 4/39, B‐1049 Bruxelas (2), que deverá ser recebido 
em qualquer momento a partir da data de publicação do presente aviso e até três meses, o mais tardar, antes da data 
indicada no quadro infra. 

4. O presente aviso é publicado em conformidade com o disposto no artigo 11.o, n.o 2, do Regulamento (UE) 
2016/1036.                                                              

Produto País(es) de origem 
ou de exportação Medidas Referência Data de 

caducidade (1) 

Determinados 
produtos lami
nados planos, de 
grãos orientados, 
de aço ao silício, 
denominado 
«magnético» 

República Popu
lar da China 
Japão 
República da Co
reia 
Federação da Rús
sia 
Estados Unidos da 
América 

Direito 
anti‐dum
mping 

Regulamento de Execução (UE) 2015/1953 da 
Comissão, de 29 de outubro de 2015, que institui 
um direito anti‐dumping definitivo relativo às im-
portações de determinados produtos laminados 
planos, de grãos orientados, de aço ao silício, de-
nominado «magnético», originários da República 
Popular da China, do Japão, da República da Co-
reia, da Federação da Rússia e dos Estados Unidos 
da América 
(JO L 284 de 30.10.2015, p. 109) 

31.10.2020 

(1) A medida caduca à meia‐noite do dia referido na presente coluna.   

(1) JO L 176 de 30.6.2016, p. 21. 
(2) TRADE‐Defence‐Complaints@ec.europa.eu 
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PROCEDIMENTOS RELATIVOS À EXECUÇÃO DA POLÍTICA DE 
CONCORRÊNCIA 

COMISSÃO EUROPEIA 

Notificação prévia de uma concentração 

(Processo M.9714 — Viacom/beIN/Miramax) 

Processo suscetível de beneficiar do procedimento simplificado 

(Texto relevante para efeitos do EEE) 

(2020/C 40/06) 

1. Em 29 de janeiro de 2020, a Comissão recebeu a notificação de um projeto de concentração nos termos do artigo 4.o 

do Regulamento (CE) n.o 139/2004 do Conselho (1). 

Esta notificação diz respeito às seguintes empresas: 

— Viacom International Inc. («Viacom», EUA), pertencente à ViacomCBS Inc., 

— beIN Media Group, LLC («beIN», Catar), pertencente à beIN Corporation, 

— MMX Media Finance, LLC («Miramax», EUA), atualmente sob o controlo exclusivo da beIN. 

A Viacom e a beIN adquirem, na aceção do artigo 3.o, n.o 1, alínea b), e do artigo 3.o, n.o 4, do Regulamento das 
Concentrações, o controlo conjunto da Miramax. 

A concentração é efetuada mediante aquisição de ações. 

2. As atividades das empresas em causa são as seguintes: 

— Viacom: empresa de comunicação social e de entretenimento com projeção mundial, 

— beIN: empresa de entretenimento, ativa, nomeadamente, no setor da comunicação social desportiva, 

— Miramax: empresa de entretenimento produtora e distribuidora de filmes e emissões de televisão. 

3. Após uma análise preliminar, a Comissão considera que a operação notificada pode estar abrangida pelo âmbito de 
aplicação do Regulamento das Concentrações. Reserva-se, contudo, o direito de tomar uma decisão definitiva sobre este 
ponto. 

De acordo com a Comunicação da Comissão relativa a um procedimento simplificado para o tratamento de certas 
concentrações nos termos do Regulamento (CE) n.o 139/2004 do Conselho (2), o referido processo é suscetível de 
beneficiar do procedimento previsto na comunicação. 

4. A Comissão solicita aos terceiros interessados que lhe apresentem as suas eventuais observações sobre o projeto de 
concentração em causa. 

As observações devem ser recebidas pela Comissão no prazo de 10 dias a contar da data da presente publicação, indicando 
sempre a seguinte referência: 

M.9714 — Viacom/beIN/Miramax 

As observações podem ser enviadas à Comissão por correio eletrónico, por fax ou por correio postal. Utilize os seguintes 
elementos de contacto: 

(1) JO L 24 de 29.1.2004, p. 1 («Regulamento das Concentrações»). 
(2) JO C 366 de 14.12.2013, p. 5. 
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Endereço eletrónico: COMP-MERGER-REGISTRY@ec.europa.eu 

Fax +32 22964301 

Endereço postal: 

Comissão Europeia 
Direção-Geral da Concorrência 
Registo das Concentrações 
1049 Bruxelas 
BÉLGICA   

PT Jornal Oficial da União Europeia C 40/36                                                                                                                                            6.2.2020   



Notificação prévia de uma concentração 

(Processo M.9719 — Fairfax Financial Holdings Limited/OMERS Administration 
Corporation/Riverstone Barbados Limited) 

Processo suscetível de beneficiar do procedimento simplificado 

(Texto relevante para efeitos do EEE) 

(2020/C 40/07) 

1. Em 30 de janeiro de 2020, a Comissão recebeu a notificação de um projeto de concentração nos termos do artigo 4.o 

do Regulamento (CE) n.o 139/2004 do Conselho (1). 

Esta notificação diz respeito às seguintes empresas: 

— Fairfax Financial Holdings Limited («FFHL», Canadá), 

— Kingston Infrastructure Holdings Inc. («Kingston», Canadá), controlada pela OMERS Administration Corporation 
(«OMERS», Canadá), 

— Riverstone Barbados Limited («Riverstone», Barbados). 

A FFHL e a Kingston adquirem, na aceção do artigo 3.o, n.o 1, alínea b), e do artigo 3.o, n.o 4, do Regulamento das 
Concentrações, o controlo conjunto da totalidade da Riverstone. 

A concentração é efetuada mediante aquisição de ações. 

2. As atividades das empresas em causa são as seguintes: 

— A FFHL é uma SGPS ativa no setor dos seguros e resseguros patrimoniais e de danos e na gestão de investimentos 
conexos. 

— A OMERS administra o regime de reforma primário do sistema de reforma dos trabalhadores municipais do Ontário e é 
agente fiduciário dos fundos de pensões. Gere uma carteira mundial diversificada de ações e obrigações, bem como 
investimentos imobiliários, em participações privadas e em infraestruturas. 

— A Riverstone dedica-se à gestão de atividades e carteiras de seguros em liquidação. 

3. Após uma análise preliminar, a Comissão considera que a operação notificada pode estar abrangida pelo âmbito de 
aplicação do Regulamento das Concentrações. Reserva-se, contudo, o direito de tomar uma decisão definitiva sobre este 
ponto. 

De acordo com a Comunicação da Comissão relativa a um procedimento simplificado para o tratamento de certas 
concentrações nos termos do Regulamento (CE) n.o 139/2004 do Conselho (2), o referido processo é suscetível de 
beneficiar do procedimento previsto na comunicação. 

4. A Comissão solicita aos terceiros interessados que lhe apresentem as suas eventuais observações sobre o projeto de 
concentração em causa. 

As observações devem ser recebidas pela Comissão no prazo de 10 dias a contar da data da presente publicação, indicando 
sempre a seguinte referência: 

M.9719 — FFHL/OMERS/Riverstone 

As observações podem ser enviadas à Comissão por correio eletrónico, por fax ou por correio postal. Utilize os seguintes 
elementos de contacto: 

Endereço eletrónico: COMP-MERGER-REGISTRY@ec.europa.eu 

Fax +32 22964301 

Endereço postal: 

Comissão Europeia 
Direção-Geral da Concorrência 
Registo das Concentrações 
1049 Bruxelas 
BÉLGICA   

(1) JO L 24 de 29.1.2004, p. 1 («Regulamento das Concentrações»). 
(2) JO C 366 de 14.12.2013, p. 5. 
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OUTROS ATOS 

COMISSÃO EUROPEIA 

Publicação de uma comunicação relativa à aprovação de uma alteração normalizada do caderno de 
especificações de uma denominação do setor vitivinícola a que se refere o artigo 17.o, n.os 2 e 3, do 

Regulamento Delegado (UE) 2019/33 da Comissão, 

(2020/C 40/08) 

A presente comunicação foi publicada nos termos do artigo 17, n.o 5, do Regulamento Delegado (UE) 2019/331 (1) da 
Comissão 

COMUNICAÇÃO DA APROVAÇÃO DE UMA ALTERAÇÃO NORMALIZADA 

«Coteaux d’Ancenis» 

PDO-FR-A0928-AM01 

Data da comunicação: 12 de novembro de 2019 

DESCRIÇÃO E MOTIVOS DA ALTERAÇÃO APROVADA 

1. Área geográfica 

A área geográfica é alterada do seguinte modo: «Todas as etapas da produção têm lugar na área geográfica aprovada 
pelo Institut National de l’Origine et de la Qualité na reunião da comissão nacional competente, em 
28 de setembro de 2011. O perímetro desta área, à data de aprovação do caderno de especificações pela comissão 
nacional competente, abrange o território dos seguintes municípios, com base no Code officiel géographique de 2018: 

— Departamento de Loire-Atlantique: Ancenis, Carquefou, Le Cellier, Couffé, Divatte-sur-Loire (apenas para o 
território do município delegado de Barbechat), Ligné, Loireauxence (apenas para o território do município 
delegado de Varades), Mauves-sur-Loire, Mésanger, Montrelais, Oudon, Saint-Géréon, Thouaré-sur-Loire e Vair-sur-
-Loire. 

— Departamento de Maine-et-Loire: Mauges-sur-Loire (apenas para o território do município delegado de La 
Chapelle-Saint-Florent) e Orée d’Anjou (apenas para os territórios dos municípios delegados de Bouzillé, 
Champtoceaux, Drain, Landemont, Liré e La Varenne). 

Os mapas da área geográfica podem ser consultados no sítio Internet do Institut national de l’origine et de la qualité». 

Alteração textual: a nova lista de entidades administrativas tem em conta as fusões ou outras alterações das zonas 
administrativas efetuadas depois da aprovação do caderno de especificações. Para reforço da segurança jurídica, as 
referências a esta lista reportam-se ao Code officiel géographique em vigor, publicado anualmente pelo INSEE. 

Refere-se, ainda, a disponibilização, no sítio Internet do INAO, dos mapas da área geográfica para melhor informar o 
público. 

O ponto 6 do documento único relativo à área geográfica é alterado em conformidade. 

2. Superfície parcelar delimitada 

No capítulo 1, parte IV, ponto 2, o termo «delimitada» é substituído por «de produção»; 

Trata-se de uma alteração textual que não modifica a área parcelar delimitada. 

O documento único não é afetado por esta alteração. 

(1) JO L 9 de 11.1.2019, p. 2. 
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3. Área de proximidade imediata 

No capítulo 1, parte IV, ponto 3, a lista de municípios passa a ter a seguinte redação: 

— Departamento de Loire-Atlantique: La Boissière-du-Doré, La Chapelle-Heulin, Divatte-sur-Loire (apenas para o 
território do município delegado de Chapelle-Basse-Mer), Gorges, Haute-Goulaine, Le Landreau, Le Loroux-
-Bottereau, Maisdon-sur-Sèvre, Mouzillon, La Remaudière, Saint-Julien-de-Concelles e Vallet. 

— Departamento de Maine-et-Loire: Montrevault-sur-Èvre (apenas para o território dos municípios delegados de 
Puiset-Doré e de Saint-Rémy-en-Mauges), Orée d’Anjou (apenas para o território dos municípios delegados de 
Saint-Laurent-des-Autels e Saint-Sauveur-de-Landemont) e Sèvremoine (apenas para o território do município 
delegado de Tillières). 

Alteração textual: a nova lista de entidades administrativas tem em conta as fusões ou outras alterações das zonas 
administrativas efetuadas depois da aprovação do caderno de especificações. 

O ponto 9 do documento único relativo às condições complementares é alterado em conformidade. 

4. Encepamento 

Os vinhos tintos e rosados podem agora ser produzidos com cabernet franc como casta secundária. 

A cabernet franc é uma casta histórica da zona geográfica e da denominação, que confere estrutura ao vinho sem alterar 
as suas características típicas, ficando, de certa forma assegurada a produção, já que a casta não é tão sensível ao gelo 
nem às doenças criptogâmicas como a gamay. 

O documento único não é afetado por esta alteração. 

5. Lotação 

— Acrescenta-se o ponto seguinte ao capítulo 1, parte V: 

«2 – Normas de proporção na exploração 

A percentagem da casta secundária é igual ou inferior a 10 % do encepamento. 

A conformidade do encepamento é avaliada, por cor, na totalidade das parcelas da exploração que produz o vinho 
da denominação de origem controlada». 

— No capítulo 1, parte IX, acrescenta-se a alínea a): 

«a) – Lotação 

Os vinhos tintos ou rosados provêm da lotação de uvas ou de vinhos nas mesmas proporções previstas para o 
encepamento na exploração». 

Com a inclusão da variedade cabernet franc foi necessário acrescentar uma norma sobre o encepamento e a lotação, 
limitando a percentagem desta casta a 10 % 

O documento único não é afetado por esta alteração. 

6. Embalagem 

Na parte IX, ponto 2, alterou-se o período de conservação dos resultados das análises efetuadas aos lotes embalados, 
que passa de 6 para 12 meses, de modo a garantir um controlo mais eficaz. 

O documento único não é afetado por esta alteração. 

7. Circulação entre armazenistas autorizados 

No capítulo 1, parte IX, ponto 4, suprime-se a alínea b), relativa à data a partir da qual é autorizada a circulação dos 
vinhos entre armazenistas autorizados. 

O documento único não é afetado por esta alteração. 

8. Relação com a área geográfica 

A relação foi revista, tendo-se atualizado o número de municípios em causa (16 em vez de 22). 

O ponto 8 do documento único relativo à relação com a área geográfica é alterado em conformidade. 

9. Medida transitória 

Foram suprimidas do caderno de especificações as medidas transitórias que expiraram. 

O documento único não é afetado por esta alteração. 
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10. Rotulagem 

Acrescenta-se à parte XII a seguinte alínea c): «Pode indicar-se nos rótulos dos vinhos que beneficiam da denominação 
de origem controlada o nome de uma unidade geográfica menor, desde que: 

— se trate de um lugar registado no cadastro; 

— o nome em causa conste da declaração de colheita. 

As dimensões dos carateres do nome do lugar registado no cadastro não podem ultrapassar, tanto em altura como em 
largura e espessura, metade da dimensão dos carateres que compõem o nome da denominação de origem controlada. 
O nome do lugar registado no cadastro deve figurar no mesmo campo visual do nome da denominação de origem 
controlada». 

O ponto 9 do documento único relativo às condições complementares é alterado em conformidade. 

11. Declaração prévia da afetação de parcelas 

No capítulo 2, parte I, ponto 1, é eliminado o período de renovação automática de 5 anos, a fim de evitar omissões 
problemáticas. A renovação automática mantém-se apenas quando não há alterações comunicadas pelo operador. 

O documento único não é afetado por esta alteração. 

12. Declaração de reivindicação 

A declaração de reivindicação passa a ser enviada, não até 10, mas até 31 de dezembro. 

O documento único não é afetado por esta alteração. 

13. Declaração prévia de transação de um vinho não embalado 

No capítulo 2, parte II, ponto 3, primeiro parágrafo, antes do termo «transação» acrescenta-se o termo «primeira», 
seguindo-se a «transação» a expressão «primeiro lote do ano em questão ou primeira colocação no mercado dos 
vinhos destinados ao consumo». 

O documento único não é afetado por esta alteração. 

14. Declaração prévia de embalagem 

Acrescenta-se um travessão ao capítulo 2, parte II, ponto 4: 

«– a data previsível da embalagem» 

O documento único não é afetado por esta alteração. 

15. Declaração de desclassificação 

No capítulo 2, parte II, ponto 6, a expressão «no prazo de um mês» é substituída por «até 15 de dezembro»; 

O documento único não é afetado por esta alteração. 

16. Registo vitivinícola 

O capítulo 2, parte II, ponto 1, é alterado do seguinte modo: 

«1 – Registo vitivinícola 

a) - Qualquer operador que cultive vinhas aptas à produção da denominação de origem controlada deve criar, até 1 de 
junho do ano da vindima, um registo com indicação das parcelas em que renuncia à produção da denominação de 
origem controlada e onde não pretende aplicar as condições de produção às vinhas da mesma denominação. 

O órgão de tutela e gestão pode solicitar aos operadores o envio de cópia desse registo. 

b) Qualquer operador abrangido por uma ou mais medidas transitórias deve pôr à disposição do órgão de tutela e 
gestão e do organismo de controlo autorizado um inventário das parcelas em causa, indicando: 

— a referência cadastral da parcela; 

— a medida transitória em causa». 

O documento único não é afetado por esta alteração. 
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17. Registo de adega 

No capítulo 2, parte II, ponto 2, o termo «caderno» é substituído por «registo». Acrescenta-se ainda que as desclassi
ficações são indicadas no registo. 

O documento único não é afetado por esta alteração. 

18. Pontos fundamentais a verificar 

O capítulo 3 foi revisto para garantir a coerência entre os cadernos de especificações da região de Nantes dos pontos 
principais a verificar. 

O documento único não é afetado por esta alteração. 

DOCUMENTO ÚNICO 

1. Nome do produto 

Coteaux d’Ancenis 

2. Tipo de indicação geográfica 

DOP – Denominação de Origem Protegida 

3. Categorias de produtos vitivinícolas 

1. Vinho 

4. Descrição do(s) vinho(s) 

Vinhos tintos 

São vinhos tranquilos. 

Apresentam as seguintes características analíticas: 

— Título alcoométrico volúmico natural mínimo: 10,5 % 

— Título alcoométrico volúmico total máximo após enriquecimento: 12,5 % 

— Teor de acidez total: entre 57,1 e 102,1 miliequivalentes por litro 

— Teor máximo de acidez volátil: 13,3 miliequivalentes por litro 

— Teor de açúcares fermentescíveis (glucose e frutose): igual ou inferior a 3 gramas por litro 

— Teor máximo de ácido málico: igual ou inferior a 0,3 gramas por litro. Nos vinhos tintos, conclui-se a fermentação 
malolática. 

O teor total de dióxido de enxofre e o título alcoométrico total adquirido dos vinhos tintos respeitam as regras 
estabelecidas na legislação da União. 

Os vinhos tintos têm aspeto brilhante. Vão do vermelho-cereja ao vermelho-granada. O nariz é, não raro, dominado 
por aromas de frutos vermelhos e, por vezes, notas de especiarias. Distinguem-se habitualmente pela elegância dos 
taninos, que conferem ao vinho suavidade e brandura no palato, e por uma certa frescura.                                                              

Características analíticas gerais 

Título alcoométrico total máximo (% vol.)  

Título alcoométrico adquirido mínimo (% vol.)  

Acidez total mínima  

Acidez volátil máxima (miliequivalentes por litro)  

Teor máximo total de dióxido de enxofre (miligramas por 
litro)    
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Vinhos brancos 

São vinhos tranquilos. 

Apresentam as seguintes características analíticas: 

— Título alcoométrico volúmico natural mínimo: 11,5 % 

— Título alcoométrico volúmico total máximo após enriquecimento: 13,5 % 

— Teor de acidez total: entre 57,1 e 112,3 miliequivalentes por litro 

— Teor máximo de açúcares fermentescíveis (glucose e frutose): entre 20 e 40 miliequivalentes por litro 

Os vinhos brancos, de um amarelo que traduz a magnificência, desenvolvem, regra geral, notas aromáticas intensas 
que lembram frutos maduros ou exóticos. As regras relativas às normas analíticas garantem, de um modo geral, o 
equilíbrio destes vinhos no palato. O caráter redondo conferido pelos açúcares fermentescíveis contrapõe-se à 
frescura característica dos vinhos da região do Loire.                                                              

Características analíticas gerais 

Título alcoométrico total máximo (% vol.)  

Título alcoométrico adquirido mínimo (% vol.) 10 

Acidez total mínima  

Acidez volátil máxima (miliequivalentes por litro) 13,3 

Teor máximo total de dióxido de enxofre (miligramas por 
litro)    

Vinhos rosados 

São vinhos tranquilos. 

Apresentam as seguintes características analíticas: 

— Título alcoométrico volúmico natural mínimo: 10 % 

— Título alcoométrico volúmico total máximo após enriquecimento: 12 % 

— Teor de acidez total: entre 57,1 e 102,1 miliequivalentes por litro 

— Teor máximo de acidez volátil: 10,2 miliequivalentes por litro 

— Teor máximo de açúcares fermentescíveis (glucose e frutose): igual ou inferior a 4 gramas por litro 

O teor total de dióxido de enxofre e o título alcoométrico total adquirido dos vinhos rosados respeitam as regras 
estabelecidas na legislação da União. 

Os vinhos rosados apresentam cor clara, do rosa-claro ao rosa-salmão. Os seus aromas finos e discretos evocam 
frescura, apresentando, em geral, notas frutadas. Na boca, estes vinhos caracterizam-se geralmente pela sua leveza e 
frescura e um toque de vivacidade.                                                              

Características analíticas gerais 

Título alcoométrico total máximo (% vol.)  

Título alcoométrico adquirido mínimo (% vol.)  

Acidez total mínima  

Acidez volátil máxima (miliequivalentes por litro)  

Teor máximo total de dióxido de enxofre (miligramas por 
litro)    

5. Práticas vitivinícolas 

a. Práticas enológicas essenciais 
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Pr á t ica  de  cu l t iv o  

As vinhas apresentam uma densidade mínima na plantação de 6000 pés por hectare. 

A distância entre as linhas é igual ou inferior a 1,60 m e a distância entre dois pés de videira de uma mesma linha pode 
variar de 0,90 m a 1,10 m. 

As vinhas são podadas com um máximo de 12 olhos francos por pé: 

— quer em poda curta (Royat, taça, palmeta); 

— quer em poda Guyot simples. 

A poda é concluída antes de 31 de maio do ano da colheita. 

Na fase fenológica de «vingamento», o número de ramos frutíferos do ano por pé é inferior ou igual a 10. 

Prát i ca  eno ló gic a  espe c í f ic a  

É proibida a utilização de carvões enológicos, por si sós ou misturados com outras substâncias em preparados, na 
produção de vinhos rosados. 

As técnicas subtrativas de enriquecimento são autorizadas para os vinhos tintos e a taxa de concentração parcial 
máxima em relação aos volumes utilizados é fixada em 10 %. 

Os vinhos não excedem, após o enriquecimento, o título alcoométrico volúmico total seguinte: vinhos brancos 13,5 %, 
vinhos rosados 12 % e vinhos tintos 12,5 %. 

Para além das disposições acima descritas, as práticas enológicas devem respeitar todos os requisitos previstos na 
legislação da União e no Code rural et de la pêche maritime. 

b. Rendimentos máximos 

Vinhos brancos 

55 hectolitros por hectare 

Vinhos tintos e rosados 

66 hectolitros por hectare 

6. Área geográfica delimitada 

Todas as fases da produção têm lugar na área geográfica aprovada pelo Institut National de l’Origine et de la Qualité na 
reunião da comissão nacional competente, em 28 de setembro de 2011. O perímetro desta área, à data de aprovação 
do caderno de especificações pela comissão nacional competente, abrange o território dos seguintes municípios, com 
base no Code officiel géographique de 2018: 

— Departamento de Loire-Atlantique: Ancenis, Carquefou, Le Cellier, Couffé, Divatte-sur-Loire (apenas para o 
território do município delegado de Barbechat), Ligné, Loireauxence (apenas para o território do município 
delegado de Varades), Mauves-sur-Loire, Mésanger, Montrelais, Oudon, Saint-Géréon, Thouaré-sur-Loire e Vair-sur-
-Loire. 

— Departamento de Maine-et-Loire: Mauges-sur-Loire (apenas para o território do município delegado de La 
Chapelle-Saint-Florent) e Orée d’Anjou (apenas para os territórios dos municípios delegados de Bouzillé, 
Champtoceaux, Drain, Landemont, Liré e La Varenne). 

7. Principais castas 

Gamay T 

Pinot gris G 

8. Descrição da(s) relação(ões) 

Descrição dos fatores naturais que contribuem para a relação. 

A área geográfica abrange as duas margens do Loire, a meio caminho entre as cidades de Nantes e Angers. As vinhas 
situam-se sobretudo nas encostas sobranceiras ao rio e, ocasionalmente, também nas vertentes dos vales secundários. 
Plantadas em socalcos nas encostas, em geral a 20 e 80 metros de altitude, destacam-se claramente na paisagem dos 
planaltos circundantes, destinados à policultura e pecuária. A área geográfica abarca o município de Ancenis, 
compreendendo o território de 16 municípios dos departamentos de Loire‐Atlantique e Maine-et-Loire. 
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As vinhas são cultivadas sobre antigas formações metamórficas do maciço Armoricano, constituídas principalmente 
por xistos, micaxistos e gnaisses. Estas rochas duras deram origem a solos siliciosos e frequentemente pedregosos, 
muito pouco profundos nas encostas, outrora sujeitas à erosão do Loire. Conforme a prática corrente, a superfície 
parcelar delimitada para a colheita de uvas é estritamente constituída por parcelas situadas nas encostas, tradicional e 
predominantemente, cultivadas com vinha, caracterizadas por solos sãos e pouco profundos, moderadamente férteis, 
com reservas hídricas limitadas. Estes solos secam e aquecem rapidamente. 

A área geográfica goza de clima oceânico temperado. O Loire contribui para que se faça sentir a influência do mar no 
interior, tanto mais que, na região de Ancenis, o rio tem a mesma orientação que os ventos dominantes. A temperatura 
média anual é de cerca de 11,5 °C, com invernos amenos e verões frescos. A precipitação, de cerca de 700 mm por 
ano, está bem repartida ao longo do ano, embora haja um défice de água significativo no verão. A área geográfica é, 
muitas vezes, seca e ventosa no início do outono, antes das grandes marés equinociais. 

Descrição dos fatores humanos que contribuem para a relação 

A vinha cultiva-se desde tempos imemoriais, tendo-se difundido sobretudo na região de Ancenis a partir do século XI, 
com a criação de numerosos priorados ao longo do Loire. Os dízimos sobre os produtos da vinha atestam a intensa 
produção vitícola nas margens do rio durante a Idade Média. O porto de Ancenis depressa adquire uma importância 
central no comércio e no transporte de vinhos da região. Em 1573, Carlos IX autoriza a criação de quatro escritórios 
de intermediação especializados em vinhos no porto de Ancenis, que passam a dez em 1584. Durante o reinado de 
Luís XVI, a cidade conta regularmente com cerca de 20 navios que participam no comércio do vinho. 

A partir do século XVII, regista-se um aumento de produção de vinhos brancos meio-doces em Ancenis, graças à 
introdução da casta pinot gris G. O vinho proveniente desta casta começa progressivamente a designar-se «Malvoisie». 
Mais tarde aparecerão outras castas, como a gamay T, introduzida em meados do século XIX. O comércio do vinho 
atingiu então o seu apogeu. Os vinhos eram expedidos para Paris via Orléans, ou para a Europa do Norte e a Bretanha 
via Nantes. 

Após a crise da filoxera, a vinha é reconvertida e adotam-se definitivamente as castas e os modos de condução ainda 
vigentes, nomeadamente, a densidade de plantação de 6000 a 7000 plantas por hectare. A produção de vinhos 
rosados secos e de tintos passa a predominar sobre a dos vinhos brancos meio-doces «Malvoisie». A criação, em 1907, 
da cooperativa vitícola no distrito de Ancenis reflete a continuidade do dinamismo vitícola local. As normas de 
produção estabelecidas pelos produtores após a Segunda Guerra Mundial permitem, em 1954, o reconhecimento da 
denominação de origem de vinho delimitado de qualidade superior «Coteaux d’Ancenis». 

Em 2009, a vinha abarcava 180 hectares, explorados por cerca de 30 produtores, com uma produção anual média 
superior a 10 000 hectolitros, 45 % dos quais vinhos rosados, 38 % tintos e 17 % brancos. Os vinhos brancos, de um 
amarelo que traduz a magnificência, desenvolvem, regra geral, notas aromáticas intensas que lembram frutos maduros 
ou exóticos. As regras relativas às normas analíticas garantem, de um modo geral, o equilíbrio destes vinhos no palato. 
O caráter redondo conferido pelos açúcares fermentescíveis contrapõe-se à frescura característica dos vinhos da região 
do Loire. 

Os vinhos tintos têm aspeto brilhante. Vão do vermelho-cereja ao vermelho‐granada. O nariz é, não raro, dominado 
por aromas de frutos vermelhos e, por vezes, notas de especiarias. Distinguem-se pela elegância dos taninos, que 
conferem ao vinho suavidade e brandura no palato, e por uma certa frescura. 

Os vinhos rosados apresentam cor clara, do rosa-claro ao rosa-salmão. Os seus aromas finos e discretos evocam 
frescura, apresentando, em geral, notas frutadas. Na boca, estes vinhos caracterizam-se geralmente pela sua leveza e 
frescura e um toque de vivacidade. A área geográfica situa-se entre as vinhas das regiões de Nantes e de Angers, nas 
margens do Loire, uma importante via de comunicação. Os produtores de «Coteaux d’Ancenis» souberam tirar partido 
desta dupla influência, estabelecendo itinerários técnicos de produção adaptados ao seu ambiente natural. 

As encostas da área geográfica, moldadas pelo Loire nas formações metamórficas do maciço Armoricano, apresentam, 
geralmente, solos com elevada capacidade de aquecimento, drenagem natural rápida e reservas hídricas limitadas, que 
favorecem a maturação das uvas, razão pela qual se desenvolveu, desde a Idade Média, uma viticultura comercial ativa 
em torno do porto de Ancenis. Além disso, o clima da área geográfica, embora marcado pela influência oceânica, 
apresenta, com frequência, no final do verão e no início do outono, um período seco e ventoso. O contexto natural e 
as paisagens abertas das margens do Loire explicam, em grande medida, o desenvolvimento da produção de vinhos 
tintos e rosados na região. Os solos pobres e ácidos das parcelas delimitadas para a colheita de uvas são 
particularmente adequados para a casta  
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gamay T. Limitam o vigor conhecido desta variedade e explicam porque razão, embora introduzida tardiamente, 
suplantou as variedades tintas existentes. A gestão das vinhas, através de métodos adequados de condução e o 
controlo dos rendimentos permitem que os vinhos tintos exprimam todos os seus aromas e ainda que os vinhos 
rosados revelem as suas notas frutadas e delicadas. 

O clima permite ainda a vindima de uvas saudáveis em plena maturação, ideais para a produção de vinhos brancos 
meio-doces, favorecendo igualmente a rápida aclimatação da frágil casta pinot gris G. As temperaturas amenas de 
verão da área geográfica contribuem significativamente para preservar a finura dos aromas e garantir a característica 
frescura dos vinhos, limitando a deterioração dos ácidos orgânicos presentes nos bagos da uva. Conhecidos 
localmente como «Malvoisie», estes vinhos, verdadeiramente originais, são um produto emblemático do património 
vitícola local. 

Organizados em cooperativas desde o início do século XX, os produtores têm trabalhado constantemente para 
melhorar a qualidade dos produtos. O reconhecimento do vinho «Coteaux d’Ancenis» como denominação de origem 
controlada, juntamente com a reorientação da superfície parcelar delimitada para as melhores encostas, a redução do 
encepamento a duas castas (gamay T e pinot gris G) e a adoção de normas de produção mais restritivas, garantem uma 
forte tipicidade do produto vitivinícola. 

9. Outras condições essenciais (embalagem, rotulagem, outros requisitos) 

Quadro jurídico de referência: 

Legislação nacional 

Tipo de condição adicional: 

Derrogação da produção na área geográfica delimitada 

Descrição da condição: 

A zona de proximidade imediata, definida por derrogação, para a vinificação e elaboração dos vinhos, é constituída 
pelo território dos seguintes municípios, com base no Code officiel géographique de 2018: 

— Departamento de Loire-Atlantique: La Boissière-du-Doré, La Chapelle-Heulin, Divatte-sur-Loire (apenas para o 
território do município delegado de Chapelle‐Basse-Mer), Gorges, Haute-Goulaine, Le Landreau, Le Loroux-
-Bottereau, Maisdon-sur-Sèvre, Mouzillon, La Remaudière, Saint-Julien-de-Concelles e Vallet. 

— Departamento de Maine-et-Loire: Montrevault-sur-Èvre (apenas para o território dos municípios delegados de 
Puiset-Doré e Saint-Rémy-en-Mauges), Orée d’Anjou (apenas para o território dos municípios delegados de Saint-
-Laurent-des-Autels e Saint-Sauveur-de-Landemont) e Sèvremoine (apenas para o território do município delegado 
de Tillières). 

Quadro jurídico de referência: 

Legislação nacional 

Tipo de condição adicional: 

Disposições adicionais sobre a rotulagem 

Descrição da condição: 

O nome da denominação de origem controlada pode ser complementado pela denominação geográfica «Val de Loire», 
em conformidade com as regras fixadas para a utilização desta denominação no caderno de especificações. 

O nome da denominação de origem controlada pode ser complementado pela denominação em uso «Malvoisie», de 
acordo com as regras fixadas para a utilização desta denominação no caderno de especificações. Esta denominação 
está reservada aos vinhos brancos tranquilos. 

As menções facultativas que, nos termos das disposições da União, podem ser regulamentadas pelos Estados-
-Membros, são inscritas nos rótulos em carateres de dimensão igual ou inferior, tanto em altura como em largura e 
espessura, ao dobro dos carateres que compõem o nome da denominação de origem controlada. 

As dimensões dos carateres da denominação geográfica «Val de Loire» e da denominação «Malvoisie» são iguais ou 
inferiores, tanto em altura como em largura e espessura, a dois terços das dimensões dos carateres que compõem o 
nome da denominação de origem controlada. 

Quadro jurídico de referência: 

Legislação nacional 

Tipo de condição adicional: 

Disposições adicionais sobre a rotulagem 

Descrição da condição: 

Os rótulos dos vinhos que beneficiam da denominação de origem controlada podem incluir o nome de uma unidade 
geográfica menor, desde que: 
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— se trate de um lugar registado no cadastro; 

— o nome em causa conste da declaração de colheita. 

As dimensões dos carateres do nome do lugar registado no cadastro não podem ultrapassar, tanto em altura como em 
largura e espessura, metade da dimensão dos carateres que compõem o nome da denominação de origem controlada. 
O nome do lugar registado no cadastro deve figurar no mesmo campo visual do nome da denominação de origem 
controlada. 

Hiperligação para o caderno de especificações 

https://info.agriculture.gouv.fr/gedei/site/bo-agri/document_administratif-0569c539-0b4c-4402-9b68-c63cca20f36f   
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Aviso às empresas que tencionem colocar hidrofluorocarbonetos a granel no mercado da União 
Europeia em 2021 

(2020/C 40/09) 

1. O presente aviso destina-se a qualquer empresa que pretenda declarar a colocação de hidrofluorocarbonetos a granel 
no mercado da União em 2021, em conformidade com o artigo 16.o, n.os 2 e 4, do Regulamento (UE) 
n.o 517/2014 do Parlamento Europeu e do Conselho (1) (adiante designado por «Regulamento»). 

2. Entende-se por «hidrofluorocarbonetos» as substâncias indicadas no anexo I, secção 1, do Regulamento e as misturas 
que contenham quaisquer das seguintes substâncias: 

HFC-23, HFC-32, HFC-41, HFC-125, HFC-134, HFC-134a, HFC-143, HFC-143a, HFC-152, HFC-152a, HFC-161, 
HFC-227ea, HFC-236cb, HFC-236ea, HFC-236fa, HFC-245ca, HFC-245fa, HFC-365mfc, HFC-43-10mee. 

3. Qualquer colocação destas substâncias no mercado, exceto para as utilizações referidas no artigo 15.o, n.o 2, alíneas a) 
a f), do Regulamento ou numa quantidade total inferior a 100 toneladas de equivalente de CO2 por ano, está sujeita a 
limites quantitativos, no âmbito do regime de quotas estabelecido nos artigos 15.o e 16.o, bem como os anexos V e VI 
do Regulamento. 

4. Para introduzirem HFC em livre prática, os importadores devem ser titulares de um registo válido como importadores 
de HFC no portal F-Gas e no sistema de licenciamento de HFC (2), em conformidade com o Regulamento de Execução 
(UE) 2019/661 da Comissão (3). Este registo é considerado uma licença obrigatória para importação. O mesmo é 
necessário para a exportação de HFC (4). 

5. Os importadores devem ser especificados como «Destinatário» (casa n.o 8) no Documento Administrativo Único 
(DAU). Os importadores são fortemente incentivados a especificar as quantidades de HFC em equivalentes de CO2 no 
momento da introdução em livre prática diretamente no DAU (casa n.o 44), uma vez que tal pode facilitar 
grandemente o desalfandegamento das suas mercadorias e o seu cumprimento do Regulamento (UE) n.o 517/2014. 

6. Em conformidade com o anexo VI do Regulamento, a soma das quotas atribuídas com base nos valores de referência é 
subtraída da quantidade máxima disponível para 2021, a fim de determinar a quantidade a atribuir a partir desta 
reserva. 

7. Todos os dados apresentados pelas empresas, quotas e valores de referência são armazenados no portal F-Gas e 
sistema de licenciamento de HFC eletrónico. Todos os dados do portal F-Gas e do sistema de licenciamento de HFC, 
incluindo quotas, valores de referência e dados comerciais e pessoais, serão tratados de forma confidencial pela 
Comissão Europeia. 

8. As empresas que pretendam obter quotas a partir desta reserva devem seguir o procedimento descrito nos pontos 9 a 
12 do presente aviso. 

9. Em conformidade com os artigos 16.o, n.o 2, e 17.o, n.o 1, do Regulamento, a empresa precisa de ter um perfil válido de 
produtor e/ou importador de hidrofluorocarbonetos no portal F-Gas e sistema de licenciamento de HFC eletrónico, 
aprovado pela Comissão em conformidade com o Regulamento de Execução (UE) 2019/661. Para assegurar o devido 
tratamento do pedido de registo, incluindo a eventual necessidade de informações adicionais, esse pedido deve ser 
apresentado o mais tardar um mês antes do início do período de declaração, ou seja, antes de 14 de março de 2020 
(ver ponto 10). As candidaturas recebidas após esse prazo podem não ser objeto de uma decisão final sobre o pedido 
de registo antes do final do período de declaração (ver ponto 10). Para as empresas ainda não inscritas, estão 
disponíveis no sítio Web da DG CLIMA orientações sobre o registo (5). 

10. A empresa deve fazer uma declaração de quantidades previstas para 2021 no portal F-Gas e sistema de licenciamento 
de HFC, no período de declaração, de 14 de abril a 14 de maio de 2020, 13h00 CET. 

(1) Regulamento (UE) n.o 517/2014 do Parlamento Europeu e do Conselho, de 16 de abril de 2014, relativo aos gases fluorados com efeito 
de estufa e que revoga o Regulamento (CE) n.o 842/2006 (JO L 150 de 20.5.2014, p. 195). 

(2) Registo eletrónico de HFC criado em conformidade com o artigo 17.o do Regulamento (UE) n.o 517/2014: 
https://webgate.ec.europa.eu/ods2/resources/domain 

(3) Regulamento de Execução (UE) 2019/661 da Comissão, de 25 de abril de 2019, destinado a garantir o bom funcionamento do registo 
eletrónico de quotas para colocação de hidrofluorocarbonetos no mercado (JO L 112 de 26.4.2019, p. 11). 

(4) Ver também artigo 1.o, n.o 2, do Regulamento de Execução (UE) 2017/1375 da Comissão (JO L 194 de 26.7.2017, p. 4). 
(5) https://ec.europa.eu/clima/sites/clima/files/f-gas/docs/guidance_document_en.pdf 
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11. A Comissão só considerará válidas as declarações que receber até 14 de maio de 2020, 13h00 CET e que estejam 
devidamente preenchidas e sem erros. 

12. Com base nessas declarações, a Comissão atribuirá as quotas às referidas empresas, em conformidade com o artigo 
16.o, n.os 2, 4 e 5, e com os anexos V e VI do Regulamento. 

13. O artigo 7.o do Regulamento de Execução (UE) 2019/661 estabelece que, para efeitos da atribuição de quotas para 
colocação de hidrofluorocarbonetos no mercado nos termos do artigo 16.o, n.o 5, do Regulamento (UE) 
n.o 517/2014, todas as empresas com o mesmo ou os mesmos beneficiários efetivos devem ser consideradas um 
único declarante, em conformidade com o artigo 16.o, n.os 2 e 4, do Regulamento. 

14. A Comissão informará cada empresa sobre a quota total atribuída para 2021 através do portal F-Gas e sistema de 
licenciamento de HFC. 

15. Por si sós, a inscrição no portal F-Gas e sistema de licenciamento de HFC e/ou uma declaração da intenção de colocar 
hidrofluorocarbonetos no mercado em 2021 não conferem direito de colocar hidrofluorocarbonetos no mercado 
em 2021.   
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