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II
(Mededelingen)

MEDEDELINGEN VAN DE INSTELLINGEN, ORGANEN EN INSTANTIES VAN
DE EUROPESE UNIE

EUROPESE COMMISSIE

Besluit om geen bezwaar aan te tekenen tegen een aangemelde concentratie
(Zaak M.9419 — PSP/Welltower/SRG/Senior Housing Property)
(Voor de EER relevante tekst)

(2019/C 284/01)

Op 24 juli 2019 heeft de Commissie besloten zich niet te verzetten tegen bovenvermelde aangemelde concentratie en
deze verenigbaar met de interne markt te verklaren. Dit besluit is gebaseerd op artikel 6, lid 1, onder b), van Verorde-
ning (EG) nr. 139/2004 van de Raad (‘). De volledige tekst van het besluit is slechts beschikbaar in het Engels en zal
openbaar worden gemaakt na verwijdering van eventuele bedrijfsgeheimen. De tekst is beschikbaar:

— op de website Concurrentie van de Commissie, afdeling Fusies (http://ec.europa.eu/competition/mergers/cases/). Deze
website biedt verschillende hulpmiddelen om individuele concentratiebesluiten op te zoeken, onder meer op: naam
van de onderneming, nummer van de zaak, datum en sector;

— in elektronische vorm op de EUR-Lex-website (http://eur-lex.europa.eu/homepage.html?locale=nl) onder document
nr. 32019M9419. EUR-Lex biedt onlinetoegang tot de communautaire wetgeving.

(') PBL 24 van 29.1.2004, blz. 1.

Besluit om geen bezwaar aan te tekenen tegen een aangemelde concentratie
(Zaak M.9381 — Carlyle/Mubadala/CEPSA)
(Voor de EER relevante tekst)
(2019/C 284/02)

Op 25 juli 2019 heeft de Commissie besloten zich niet te verzetten tegen bovenvermelde aangemelde concentratie en
deze verenigbaar met de interne markt te verklaren. Dit besluit is gebaseerd op artikel 6, lid 1, onder b), van Verorde-
ning (EG) nr. 139/2004 van de Raad ('). De volledige tekst van het besluit is slechts beschikbaar in het Engels en zal
openbaar worden gemaakt na verwijdering van eventuele bedrijfsgeheimen. De tekst is beschikbaar:

— op de website Concurrentie van de Commissie, afdeling Fusies (http://ec.ecuropa.eu/competition/mergers/cases/). Deze
website biedt verschillende hulpmiddelen om individuele concentratiebesluiten op te zoeken, onder meer op: naam
van de onderneming, nummer van de zaak, datum en sector;

— in elektronische vorm op de EUR-Lex-website (http://eur-lex.europa.eu/homepage.html?locale=nl) onder document
nr. 32019M9381. EUR-Lex biedt onlinetoegang tot de communautaire wetgeving.

(') PBL 24 van 29.1.2004, blz. 1.


http://ec.europa.eu/competition/mergers/cases/
http://eur-lex.europa.eu/homepage.html?locale=nl
http://ec.europa.eu/competition/mergers/cases/
http://eur-lex.europa.eu/homepage.html?locale=nl
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IV

(Informatie)

INFORMATIE AFKOMSTIG VAN DE INSTELLINGEN, ORGANEN EN
INSTANTIES VAN DE EUROPESE UNIE

EUROPESE COMMISSIE

Wisselkoersen van de euro (')
21 augustus 2019
(2019/C 284/03)

1 euro =
Munteenheid Koers Munteenheid Koers

USD US-dollar 1,1104 CAD Canadese dollar 1,4761
JPY Japanse yen 118,24 HKD Hongkongse dollar 8,7072
DKK Deense kroon 7,4564 NZD  Nieuw-Zeelandse dollar 1,7308
GBP Pond sterling 091545 |SGD Singaporese dollar 1,5354
SEK Zweedse kroon 10,6983 KRW  Zuid-Koreaanse won 1335,79
CHF Zwitserse frank 1,0875 ZAR Zuid-Afrikaanse rand 16,8573
ISK slandse kroon 138,10 CNY Chinese yuan renminbi 7,8438

HRK Kroatische kuna 7,3830
NOK Noorse kroon 9,9263 ] )

IDR Indonesische roepia 15 808,76
BGN Bulgaarse lev 19558 MYR  Maleisische ringgit 4,6387
CZK Tsjechische koruna 25,794 PHP Filipijnse peso 57.941
HUF Hongaarse forint 327,31 RUB Russische roebel 73,1897
PLN  Poolse zloty 43529 | THB  Thaise baht 34,173
RON Roemeense leu 4,7280 BRL Braziliaanse real 4,4621
TRY Turkse lira 6,3462 MXN  Mexicaanse peso 21,8446
AUD  Australische dollar 1,6337 INR Indiase roepie 79,4655

(") Bron: door de Europese Centrale Bank gepubliceerde referentiekoers.
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INFORMATIE OVER DE EUROPESE ECONOMISCHE RUIMTE

TOEZICHTHOUDENDE AUTORITEIT VAN DE EVA

Besluit nr. 052/19/COL van 10 juli 2019 tot inleiding van de formele onderzoeksprocedure ten
aanzien van Farsund Vekst (zaak 83835)

Uitnodiging om opmerkingen te maken overeenkomstig artikel 1, lid 2, van deel I van Protocol 3
bij de Overeenkomst tussen de EVA-Staten betreffende de oprichting van een Toezichthoudende
Autoriteit en een Hof van Justitie over staatssteunkwesties

(2019/C 284/04)

Door middel van het bovengenoemde besluit, dat na deze samenvatting in de authentieke taal is weergege-
ven, heeft de Toezichthoudende Autoriteit van de EVA de Noorse autoriteiten in kennis gesteld van haar
besluit tot inleiding van de procedure van artikel 1, lid 2, van deel 1 van Protocol 3 bij de Overeenkomst
tussen de EVA-Staten betreffende de oprichting van een Toezichthoudende Autoriteit en een Hof van Justi-
tie ten aanzien van de bovengenoemde steunmaatregel.

Belanghebbenden kunnen hun opmerkingen over de betrokken maatregel binnen één maand vanaf de
datum van de bekendmaking indienen bij:

Toezichthoudende autoriteit van de EVA
Griffie

Belliardstraat 35

1040 Brussel

BELGIE

De opmerkingen zullen ter kennis van de Noorse autoriteiten worden gebracht. Een belanghebbende die
opmerkingen maakt, kan, met opgave van redenen, schriftelijk verzoeken om vertrouwelijke behandeling
van zijn identiteit.

Samenvatting
Procedure

1)  De Autoriteit heeft op 16 april 2018 een klacht ontvangen.

2)  Naar aanleiding van verzoeken heeft de Autoriteit informatie van de Noorse autoriteiten ontvangen bij brieven van
21 juni 2018, 6 december 2018 en 6 maart 2019 en bij videoconferentie op 10 januari 2019.

Beschrijving van de maatregel(en)

3)  De begunstigde van de vermeende steun is Glastad Farsund AS (“Glastad”), die optreedt via Farsund Vekst AS en
andere dochterbedrijven die volledig in handen zijn van Glastad.

4)  In 2010 planden de gemeente Farsund (“de gemeente”) en Glastad de bouw van woningen en commercieel vast-
goed in Farsund, Noorwegen. De gemeente en Glastad besloten de volgende locaties in Farsund te bebouwen:
i) Nordkapp gnr. 1 bnr. 199 m. fl (“perceel Nordkapp”) en ii) Farey gnr. 3, bnr. 80 & 49 en een deel van gnr. 3
bar. 23 (“perceel Fargy”).

5) In 2011 sloten de gemeente en Glastad een aandeelhoudersovereenkomst waarbij Farsund Vekst AS werd opge-
richt. Beide partijen hadden elk 50 % van de aandelen van Farsund Vekst AS in handen. Diezelfde dag verleende de
gemeente Farsund Veste AS optieovereenkomsten voor de percelen Nordkapp en Fargy. De optieprijzen voor de
koop van beide percelen werden vastgesteld op basis van een waardering uit 2010.

6)  De optieovereenkomst voor het perceel Nordkapp gaf Farsund Vekst AS het exclusieve recht om hier onmiddellijk
te starten met de bouw van een winkelcentrum. Het bedrijf zou het perceel dan later kunnen kopen voor 25
miljoen NOK. Begin 2015 werd duidelijk dat Farsund Vekst AS geen gebruik kon maken van de koopoptie voor
het perceel Nordkapp, aangezien het bedrijf de totaalprijs van 25 miljoen NOK niet in één keer kon betalen. Toch
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was Farsund Vekst AS toen al begonnen met de bouw van het winkelcentrum. Daarom kwam de gemeente over-
een dat Farsund Vekst AS officieus gebruikt mocht maken van de koopoptie. Het bedrijf betaalde daarvoor 8,5
miljoen NOK voor het deel van het perceel waarop het winkelcentrum reeds gebouwd was. In oktober 2015 werd
de koopoptie voor het perceel Nordkapp officieel in drie delen verdeeld. De prijs van ieder deel werd gebaseerd op
de waardering van 2010 voor het volledig perceel. Farsund Vekst AS heeft nog geen gebruik gemaakt van de twee
resterende delen van de koopoptie Nordkapp.

7)  De optie Farpy geeft Farsund Vekst AS het exclusieve recht op de bebouwing en herbestemming van dit perceel.
Ook heeft het bedrijf een koopoptie voor een bedrag van 10,5 miljoen NOK, die 18 maanden geldig is vanaf de
dag van herbestemming. In 2015 kwam de gemeente overeen om de optie Fargy te wijzigen door 500 m? grond
toe te voegen voor de bouw van een openbaar recreatiepark. Farsund Vekst AS kreeg eveneens het recht om het
perceel aan een lagere prijs te kopen, op voorwaarde dat er minder dan 2 400 m? van gebruikt zou worden. De
gemeente zelf heeft echter niet het recht om een hogere prijs te vragen bij een groter gebruik van het perceel. In
september 2018 keurde de gemeente een nieuw herbestemmingsplan goed, maar tegen dat plan is beroep aangete-
kend door de provinciegouverneur van Agder, die de zaak nog steeds in behandeling heeft. Farsund Vekst AS heeft
nog geen gebruik gemaakt van de optie Fargy. Uit de informatie waarover de Autoriteit beschikt, is het niet duide-
lijk of het beroep gevolgen heeft voor de vervaldatum van de optie.

8)  In 2015 besloot de gemeente al haar aandelen (50 %) in Farsund Vekst AS te verkopen aan Glastad. De prijs werd
vastgesteld op 21 miljoen NOK, gebaseerd op het totale aandelenkapitaal van Farsund Vekst AS. Glastad heeft deze
som nooit aan de gemeente overgemaakt. In plaats daarvan kwamen beide partijen overeen dat het recht om een derde
en vierde verdieping op het dak van het winkelcentrum te bouwen, verkocht zou worden aan de gemeente. Dat recht
lag oorspronkelijk bij Farsund Vekst AS, het bedrijf dat de gemeente net aan Glastad ging verkopen. De gemeente en
Glastad kwamen een prijs overeen van 23,5 miljoen NOK. De gemeente stemde er dan ook mee in om het verschil van
2,5 miljoen NOK uit te betalen aan Glastad (23,5 miljoen NOK min 21 miljoen NOK = 2,5 miljoen NOK).

Beoordeling van de maatregel(en)

9)  De Autoriteit betwijfelt of de bovengenoemde maatregelen in overeenstemming zijn met het beginsel van de
marktdeelnemer handelend in een markteconomie. Het afsluiten van optieovereenkomsten kan als staatssteun wor-
den aangemerkt, indien de uiteindelijke verkoopprijs van het onderliggend onroerend goed onder de marktprijs
ligt. De Autoriteit merkt op dat Farsund Vekst AS dankzij deze opties de evolutie kan volgen van de vastgoedprij-
zen in de loop van de jaren. De overeengekomen prijzen werden gebaseerd op een waardering van de percelen in
2010. Zelfs al zijn de prijzen gelijk aan de marktprijs van 2011, dan nog vraagt de Autoriteit zich af of de markt-
prijs slechts overeenstemt met de prijs van het onderliggend onroerend goed. De Autoriteit meent dat dit zou
betekenen dat Farsund Vekst AS de opties gratis gekregen heeft.

10) Het voorlopige standpunt van de Autoriteit is dat de opticovereenkomsten (ongeacht of er al dan niet gebruikt
werd gemaakt van de koopopties) hun een eigen waarde hadden in 2011, wanneer de overeenkomsten werden
gesloten. Uit de documenten en verklaringen die de Autoriteit dusver heeft ontvangen, blijkt dat Farsund Vekst AS
niet voor deze opties heeft betaald.

11) De verkoop van de aandelen in Farsund Vekst AS en van deel 1 van het perceel Nordkapp, de waardering van het
dak van het winkelcentrum en de verlenging van de optieovereenkomsten vonden allemaal plaats tussen maart en
oktober 2015. Naast andere factoren wijst dit geringe tijdsverschil tussen de transacties erop dat ze aan elkaar
gekoppeld zijn en samenvallen met het moment waarop de gemeente uit het project stapte. Na de verkoop van
aandelen in Farsund Vekst AS was de gemeente normaal gezien verplicht om het dakgedeelte later te kopen voor
23,5 miljoen NOK (voor dit gedeelte gold op dat moment reeds een nieuwe waardering). De aandelen in Farsund
Vekst AS hebben echter nooit een individuele waardering gekregen. De overeengekomen prijs weerspiegelde
slechts de helft van het aandelenkapitaal van Farsund Vekst AS op dat moment, maar de optieovereenkomsten, het
halfafgewerkt winkelcentrum en het dakgedeelte waren niet gewaardeerd. Daarom betwijfelt de Autoriteit of een
andere marktdeelnemer een overeenkomst zou hebben gesloten onder gelijkaardige voorwaarden als de gemeente.

12) Ten slotte lijkt het erop dat de projectontwikkelingssector in beginsel en in de praktijk openingen biedt voor han-
delsverkeer binnen de EER. Het winkelcentrum in het perceel Nordkapp heeft al internationale bedrijven aange-
trokken, zoals Intersport, Cubus, Clas Ohlson en Burger King. Op basis hiervan kan de Autoriteit niet uitsluiten
dat de maatregelen de mededinging kunnen vervalsen en gevolgen kunnen hebben voor het handelsverkeer binnen
de EER.

13) Als de maatregelen staatssteun vormen, is de verplichting van artikel 1, lid 3, van deel I van Protocol 3 bij de
Overeenkomst tussen de EVA-staten betreffende de oprichting van een Toezichthoudende Autoriteit en een Hof
van Justitiec om de steun bij de Autoriteit aan te melden alvorens deze te implementeren niet in acht genomen.
Dergelijke staatssteun zou derhalve onwettig zijn.

14) De Noorse autoriteiten hebben geen argumenten aangevoerd om de maatregelen, voor zover zij staatssteun vor-
men, als verenigbaar met de werking van de EER-Overeenkomst te kunnen beschouwen. De Autoriteit betwijfelt of
de maatregelen verenigbaar zijn.
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Decision No 052/19/COL of 10 July 2019 to open a formal investigation into Farsund Vekst

1. Summary

(1)  The EFTA Surveillance Authority (‘the Authority”) wishes to inform the Norwegian authorities that it has con-
cerns that measures related to the development of the Nordkapp and Fargy areas in Farsund municipality in Vest-
Agder county might entail state aid pursuant to Article 61(1) of the EEA Agreement, and has doubts as to the
compatibility of the measures with the EEA Agreement. Therefore, the Authority is required to open a formal
investigation procedure (!).

(2)  The Authority has based its decision on the following considerations.

2. Procedure

(3) By letter dated 16 April 2018 (?), the Authority received a complaint alleging that Farsund Municipality (“the
Municipality”) in Norway has granted unlawful state aid to Glastad Farsund AS and its wholly owned subsidiaries
Farsund Vekst AS and Nordkapp Utvikling AS.

(4) By letter dated 18 April 2018 (*), the Authority forwarded the complaint to the Norwegian authorities and invited
them to comment on it. By letter dated 21 June 2018 (%), the Norwegian authorities responded.

(5) By letter dated 10 October 2018 (), the Authority requested information from the Norwegian authorities. By
letter dated 6 December 2018 (€), the Norwegian authorities responded.

(6) By letter dated 26 November 2018 (), the Norwegian authorities forwarded supplementary information from the
complainant to the Authority (*). By letter dated 13 December 2018, the Authority invited the Norwegian author-
ities to comment on the supplementary information and requested a meeting to discuss the case. On 10 January
2019, a videoconference was held between the Authority and the Norwegian authorities. By letter dated 6 March
2019 (), the Norwegian authorities provided their comments on the supplementary information from the
complainant (*°).

(7) By email dated 21 May 2019, the complainant submitted further information on the market value of a plot of
land in the Fargy area ().

3. Description of the measures
3.1.  Background

(8)  In 2010, the Municipality and Glastad Farsund AS (“Glastad”) planned the development of housing and commer-
cial real estate in Farsund, Norway. The Municipality and Glastad decided to develop certain areas in Farsund
Municipality; (i) Nordkapp, located in gnr. (*) 1 bar. (**) 199 m.fl. (**) (“the Nordkapp area”) and (i) Farey, located
in gnr. 3, bnr. 80 & 49 and part of gnr. 3 bar. 23 (“the Fargy area”).

(9)  On 21 December 2010, a valuation of the areas was made by a real estate agency located in Kristiansand,
Neringsmegleren Sedberg & Hodne AS (*%). The Nordkapp area was valued at NOK 25 million and the Fargy area
at NOK 10,5 million. The valuation took into account estimated preparation costs and future use of the areas.
The valuation was based on the assumption that the areas would be rezoned in the near future and that they
would be ready for construction. The valuation of the Nordkapp area estimated that the reclamation of land
needed to complete the plot would cost around NOK 12 million.

() Reference is made to Article 4(4) of Part II of Protocol 3 to the Agreement between the EFTA States on the Establishment of
a Surveillance Authority and a Court of Justice.
Document No 909653.
Document No 909644.
Document No 1045487.
Document No 932210.
Document No 1042409.
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(10) Regarding the preparation costs, the Municipality engaged one of Norway’s largest consulting engineering and
architectural firms, Asplan Viak, to assess how much it would cost to fill out the property at Nordkapp. Asplan
Viak estimated that the cost of filling out the property would be NOK 12 million excluding VAT, and this cost
estimate was used in the assessment from Nearingsmegleren. Asplan Viak assumed that inexpensive mass from
the nearby area Rassevika could be used. However, it turned out that the expected quantity of masses from
Rossevika was not available when the municipality needed it. The municipality acknowledges having spent
approximately NOK 15,8 million including VAT on landfills in the Nordkapp area (*°).

(11) On 27 May 2011, a shareholders’ agreement was entered into between the Municipality and Glastad, establishing
Farsund Vekst AS. The two parties each owned 50 % of the shares of Farsund Vekst AS (V). On the same day, the
Municipality concluded option agreements with Farsund Vekst AS for the Nordkapp area (“the Nordkapp option”)
and the Farpy area (“the 2011 Fargy option”).The prices in the options for acquiring the areas were set according
to the valuation from 2010.

3.2.  The Nordkapp option

(12) The Nordkapp option (') provided Farsund Vekst AS with the exclusive right to start immediately the construc-
tion of a shopping mall in the Nordkapp area and then buy the land for NOK 25 million within a period of
18 months. The Nordkapp area is about 16 300 m? and zoned for housing and commercial real estate. The area
was not measured and the agreement states that a deviation of +/-10% should not result in a change in the
agreed option price. According to the agreement, deviations beyond this provide a basis for revising the agreed
price according to the price per square meter.

(13) According to the Nordkapp option, Farsund Vekst AS must develop 200 parking spaces for public use free of
charge to replace the parking spaces already located in the Nordkapp area.

(14) On 22 November 2012, five days before it was set to expire, Farsund Vekst AS let the Municipality know that it
intended to make use of the option (**). However, no actual payment took place at that time, since Farsund Vekst
AS could not afford to buy all of the Nordkapp area.

(15) Early 2015, it was clear that Farsund Vekst AS could not afford to make use of the entire Nordkapp option at
a total price of NOK 25 million all at once. At that time, Farsund Vekst AS had already started to build the
shopping centre. On 10 March 2015, the Municipality agreed to allow Farsund Vekst AS to informally exercise
the Nordkapp option by paying NOK 8,5 million for the area already covered by the shopping centre (*). On
14 October 2015, the Nordkapp option was formally divided into 3 parts (“Nordkapp part 1/2/3”) (*!). The price
for each part was based on the 2010 valuation for the whole Nordkapp area.

(16) Nordkapp part 1 was valued at NOK 8,5 million. The option provided Farsund Vekst AS with the exclusive right
to buy the land under the shopping centre in the Nordkapp area. As previously stated, on 10 March 2015, Far-
sund Vekst AS, through its wholly owned subsidiary Nordkapp Utvikling AS, exercised Nordkapp part 1 for NOK
8,5 million (*2).

(17) Nordkapp part 2 was valued at NOK 9 million. The option provides Farsund Vekst AS with the exclusive right to
buy the remaining land already reclaimed in the Nordkapp area. The option covers just over 1/3 of the whole
Nordkapp area. Even before exercising the option, Farsund Vekst AS is allowed to make use of the parking spaces
in the area, but the 200 parking spaces they must develop shall be available before the Municipality completes its
construction on the rooftop of the shopping centre (see paragraph (25) below). The option is not time limited,
but must be exercised before the Municipality starts construction on the rooftop of the shopping centre. Nord-
kapp part 2 has not been exercised yet.

(18) Nordkapp part 3 is valued at NOK 7,5 million. The option provides Farsund Vekst AS with the exclusive right to
buy the west end of the Nordkapp area (the area that has not been reclaimed). The option covers approximately
1/3 of the whole Nordkapp area and shall be reclaimed in accordance with the original Nordkapp option. Nord-
kapp part 3 is not limited in time and has not been exercised yet.

(**) Document No 1057574 (attachment 23).
(") Document No 1045487 (attachment 2).
(**) Document No 909656.

(*) Document No 1042409 (attachments 6-7).
(*) Document No 1057574 (attachment 14).
(*") Documents No 909658 &1042409.

(**) Document No 1057574 (attachment 14).
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3.3. The 2011 Faroy option

(19) The 2011 Fargy option (**) provided Farsund Vekst AS with the exclusive right to work on the development and
rezoning of the Fargy area and to buy it for NOK 10,5 million. The option had to be used within a period of
18 months, starting on the day the area would be rezoned.

(20) The Farpy area allowed for approximately 1 900 m? of industrial real estate, the area was not measured and the
agreement states that a deviation of +/- 10 % should not result in a change in the agreed option price. The agree-
ment further states that deviations beyond +[- 10 % provided basis for revising the agreed price according to the
price per square meter.

(21) Farsund Vekst AS did not exercise the 2011 Fargy option before it was amended in 2015.

3.4.  The 2015 Faray option

(22) On 14 October 2015, the Municipality agreed to amend the 2011 Fargy option (*). The amended 2011 Fargy
option (“the 2015 Fargy option”) is different as it concerns a larger area than the 2011 Farpy option and a price
adjustment mechanism was introduced. The 2015 Fargy option provides Farsund Vekst AS with the exclusive
right to buy the Fargy area for NOK 10,5 million, based on the assumption that a new zoning plan will allow for
a minimum utilisation of 2400 m2 According to the Norwegian authorities, the additional area (500 m?
(1900 m? vs 2 400 m2)) is supposed to be developed as a recreational park for public use.

(23) Farsund Vekst AS has a right to require a reduced price if utilisation will be below 2 400 m2. There is no corre-
sponding right for the Municipality to require a higher price for a higher utilisation.

(24) The 2015 Farpy option has the same time limit as the 2011 Farpy option (18 months starting on the day the
area would be rezoned). A new zoning plan was adopted by the Municipality in September 2018, but has been
appealed to the County Governor of Agder, who still considers the case. Farsund Vekst AS has not yet exercised
the 2015 Fargy option. Based on the information available to the Authority, it is not clear whether the appeal has
any implications for the date of expiry of the option.

3.5. The sale of shares in Farsund Vekst AS

(25) On 17 September 2015, the Municipality decided to sell all its shares (50 %) in Farsund Vekst AS (¥). At that
time, the first and second floor of the shopping centre was commenced, but not completed. On 14 October
2015, it was decided that Glastad would buy the shares (¥). The price was set to NOK 21 million, based on the
total equity capital of Farsund Vekst AS (¥). Glastad never transferred the funds to the Municipality. Instead, the
parties agreed that the rights to build a third and a fourth floor on the rooftop of the shopping centre (a right
held by Farsund Vekst AS, the company that the Municipality was in the process of selling to Glastad) should be
sold to the Municipality. On 7 August 2015, Neeringsmegleren Saedberg & Hodne AS valued the right to develop
the rooftop at NOK 8 million (if developed solely as a commercial property) or NOK 42,5 million (with
a maximum capacity of apartments) (**).The Municipality and Glastad agreed to a purchase price of NOK
23,5 million. Hence, the Municipality agreed to pay the difference of NOK 2.5 million (NOK 23,5 million minus
NOK 21 million equals NOK 2,5 million) to Glastad.

(26) Today, almost four years later, the Municipality has not made use of the acquired right to construct.

4. The complaint
4.1. The alleged aid measures

(27) The complainant alleges that the Municipality has granted unlawful state aid to Glastad and its wholly owned
subsidiaries Farsund Vekst AS and Nordkapp Utvikling AS through the following measures connected to the
development of the Nordkapp and Fargy areas.

a. By providing option agreements for the Nordkapp and Fargy areas that have no price adjustment mechanism
in case of future price increases and where the Municipality is not compensated for the options.

b. By selling Nordkapp part 1 at a price below market price.

c. By selling the Municipality owned shares in Farsund Vekst AS at a price below market price.

ocument No 1042409 (attachment 4).

ocument No 909657.

ocuments No 909661 and 1042409 (attachments 1 and 2).
ocument No 909659.

ocument No 1045487 (attachments 4-7).

ocument No 909660.

vhvivivlwhw)
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4.2.  The value of the Nordkapp area

(28) The complainant argues that the 2010 valuation from Naringsmegleren Sedberg & Hodne AS of the Nordkapp
area that provides an estimation of NOK 12 million in preparation costs and a total price of NOK 25 million is
not representative of the market price. The complainant notes that a better indication of the value of the Nord-
kapp area can be found in the court ruling of Lister District Court from 19 November 2011 (*) (the “Lister Dis-
trict Court ruling”) (*°). The Lister District Court ruling sets the redemption cost for land No 1, unit No 787 and
789, which were absorbed by the larger property covered by the Nordkapp option. According to the com-
plainant, the ruling indicates that the value of the Nordkapp area is approximately NOK 69 million. Further, the
ruling, as well as the memos and meeting minutes from the Municipality show that the Municipality’s costs of
preparing the Nordkapp area have been upwards of NOK 42,5 million (NOK 19 million in property purchases
and NOK 23,5 million in preparations costs (*!)).

4.3, The value of the land covered by Nordkapp part 1

(29) The complainant states that the sale of Nordkapp part 1 constitutes state aid as the relevant area accounts for
more than 1/3 of the whole Nordkapp area, while the purchase price was based on a third of the valuation from
2010 without adjustment to market developments. Furthermore, the current use of the land covered by Nord-
kapp part 2 is now a roundabout outside the shopping centre, providing access to the centre’s parking lot.

4.4.  The value of the land covered by the 2011 Faray option

(30) The complainant notes that the Faroy area is a west-facing property, on the seafront in Farsund inner harbour. It
is within walking distance of the old city centre and the new shopping centre at Nordkapp. The island of Fargy
has traditionally been one of the most exclusive residential areas in the municipality. A rough calculation based
on the principles used in the Lister District Court ruling, and applying an increase of 20 % to account for the
more valuable location, provides a price per square meter of NOK 10 200 per m2. Based on this calculation, the
stipulated Fargy area of 1 900 m? in 2011 should have been valued at NOK 19,4 million.

4.5.  The value of the land covered by the 2015 Faray option

(31) The complainant notes that the 2015 Fargy option increased the size of the Fargy area, but the purchase price
was still based on the valuation from 2010 without adjustment to market rates. The price set in the 2015 Faroy
option, NOK 10,5 million, is based on a minimum utilisation of 2 400 m? housing. This gives a square meter
price of NOK 4 375 per m2. The complainant argues that this deviates from market terms since it gives the bene-
ficiary a right to a reduced price if utilisation is below 2 400 m?, without a corresponding right for the Munici-
pality to require a higher price for higher utilisation.

(32) The complainant notes that the current zoning proposal provides an utilisation of around 3 000 m?, which
means that Glastad will receive the extra square meters for free if the zoning plan is confirmed and the option is
exercised.

(33) Furthermore, the complainant notes that the current zoning proposal includes two outriggers for moorings for
small boats. These outriggers can provide space for at least 36 boats in total. Such berths are usually sold sepa-
rately from residential units and there is no mechanism in the 2015 Fargy option to compensate for it. As an
indication of value, berths further from the city centre have a current price of NOK 130 000 each (*)). Assuming
construction costs of around NOK 500 000 for two outriggers and necessary anchoring, etc., this indicates
a profit on berths alone of at least NOK (36 x 130 000 — 500 000 =) 4 180 000.

4.6.  The value of the shares in Farsund Vekst AS

(34) The complainant argues that the sale of the municipally owned shares in Farsund Vekst AS constitutes state aid.
The complainant notes that the Municipality did not look for any other buyers, the purchase price for the shares
was not based on a neutral assessment as it seems to be based solely on equity capital (not taking into account
the value of options and properties held in the company, development potential etc.). The complainant further
notes that the price that the Municipality paid for the rooftop (NOK 23,5 million) is higher than 50 % of the total
company value (NOK 21 million). This indicates that either the shares in Farsund Vekst AS were sold far below
market value, or the rooftop was severely overpriced. Either way, the difference means that the private party
received a significant and uncompetitive advantage.

(*) Lister District Court ruling No 11-061831SKJ-LIST [2011].

(*%) Document No 1040143 (attachment 3).

(*") Document No 1040143 (attachments 4-5).

(*) https://www.finn.no/boat/dock/available/ad. htmlrfinnkode=142829167.
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5. Comments from the Norwegian authorities
5.1.  The position of the Norwegian authorities

(35) According to the Norwegian authorities, none of the above-mentioned measures involves state aid, since the
Municipality acted in line with the market economy operator (‘MEQ”) principle and all the prices reflect market
value.

5.2.  General comments on the option agreements

(36) In terms of compensating for the value of the options, the Norwegian authorities note that it is not common that
a municipality is compensated for options. The Norwegian authorities stress that an option holder is a high-risk
taker and must pay large sums to develop the area.

(37) The Norwegian authorities are also of the opinion that it is uncommon to include a price adjustment mechanism
in contracts like the ones in question. When the options were granted it was deemed difficult to determine
a mechanism that would be reasonable. The parties therefore did not include such a clause in the option
agreements.

(38) Furthermore, the Norwegian authorities note that according to the Nordkapp option, Farsund Vekst AS is obli-
gated to develop 200 parking lots for free public use. This is an expense Farsund Vekst AS must pay alone, which
consequently can be considered compensation to the Municipality in addition to the purchase price itself.

5.3.  General comments on the amendments to the option agreements in 2015

(39) The Norwegian authorities note that the amendments to the option agreements in 2015 were only to formalize
what was previously decided regarding the partition of the Nordkapp area into three options and the develop-
ment of a recreational park in the Fargy area, not to change the main terms of the original agreement, price
included.

(40) The Norwegian authorities confirm that the 2015 Fargy option includes a larger area than the 2011 Fargy
option, without a corresponding increase in price. The reason for this is that the additional area will be a recre-
ational park for the public and will not be rezoned in the future. The Norwegian authorities are of the opinion
that this area has no financial value for Farsund Vekst AS. On the contrary, this entails significant commitments
for Farsund Vekst AS, since it is obligated to invest a significant amount to upgrade the area, in order to offer its
use to all residents and visitors in the Municipality.

(41) The Norwegian authorities add that the parties discussed whether there should be a corresponding right for the
Municipality to require a higher price for higher utilisation. This proposal was rejected for mainly two reasons.
First, if the Municipality were given this right, it would have been an incentive for it to regulate as much as
possible for its own gain. It was not desirable to incentivise the Municipality’s administrative authority in this
way. Second, the Norwegian authorities stress that private undertakings must be allowed to make good deals with
public authorities without this constituting state aid. That is a part of the negotiations and the conclusion of an
agreement. The Norwegian authorities are therefore of the opinion that this is not in itself a deviation from mar-
ket terms which leads to state aid.

5.4.  The value of the Nordkapp area

(42) The Norwegian authorities are of the opinion that the valuation of the Nordkapp area carried out in 2010 gives
a qualified, independent and best estimate of the value of the property at that time, and that there has been no
price increase in the following years.

(43) The Norwegian authorities state that the Nordkapp area was valued at NOK 25 million in 2010. The valuation
was conducted based on generally accepted market indicators and valuation standards. This valuation formed the
basis for the option agreement. In other words, the Municipality acted as any other commercial player in the
market would have.

(44) In 2006, the Municipality obtained a valuation of the Nordkapp area from the assessor Jan P. Svendsen, who
assessed the value of the area to be NOK 700 per m? (). The valuation from Nearingsmegleren in 2010 con-
cluded with a value of approximately NOK 1050 per m?2, which is 33 % higher than the estimated value by Jan
P. Svendsen five years earlier. This is a significantly higher increase than the general price increase in these five
years, and a solid indication that Naeringsmegleren’s assessment was not too low.

(**) Document No 1057574 (attachment 6).
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(47)

(51)

The complainant has referred to a valuation of the properties No 787 and 789, which were expropriated by the
Municipality in 2011. The Norwegian authorities are of the opinion that a comparison with these properties
cannot be made just because they are in the same area as Nordkapp. First, the Municipality has obtained
a separate valuation for the Nordkapp area, which is a more specific assessment than the valuation of the other
two properties. Second, the private parties obtained the valuations submitted in the Lister District Court ruling
for these properties. It must be assumed that these parties wanted the highest possible price for the properties.
Furthermore, the Lister District Court ruling was not published until one year after the valuation of Nordkapp
and was thus in any case not available at the time of the valuation of Nordkapp.

In conclusion, the Norwegian authorities state that the Municipality obtained a price estimate from a professional
consultancy firm and based its decision on the best available estimate. There is always a risk of additional costs,
and this cannot be used as an indication of illegal state aid. A private company would, under the same circum-
stances, have had to accept a similar risk in a project of this nature.

5.5.  The division of the Nordkapp option and the exercise of Nordkapp part 1

The Norwegian authorities note that the price for Nordkapp part 1 is not only related to the size, but also to the
permitted use of the area. Nordkapp part 1 makes up a larger area than the two other options, but the risk of
building there is much higher than for the other areas. Building the two first floors of a commercial building is
high risk, expensive and difficult. It is much cheaper and involves less risk building the two next floors with
mainly apartments on top of the existing building. Therefore, despite the fact that Nordkapp part 2 constitutes
a smaller area; it has a higher value than Nordkapp part 1.

The Municipality was, and still is, of the opinion that this solution benefitted the Municipality and furthered
a responsible and rational development of the Nordkapp area. It was important for the Municipality to make sure
that progress of the development was viable and appropriate considering its importance for Farsund as a whole.

5.6.  The value of the Faroy area

The Norwegian authorities agree that Fargy is a good location, but state that Neeringsmegleren considered this in
the price assessment. With regard to the valuation as such, Castelar Holding AS, which has the same owners as
Glastad, bought three properties (land No 3, units No 23, 65 and 84) only a few hundred meters from the actual
property at Fargy in 2009. Selvaaggruppen, which, according to the Norwegian authorities, has been an active
nationwide property developer and investor for more than 60 years, sold the properties. The properties bought
by Castelar Holding AS included a fully zoned housing project, where approximately 40 apartments, with associ-
ated berths and parking garages, could be built. The total usable floor area was about 6 300 m2 (**). The total cost
for these properties were NOK 8,25 million, i.e. a cost of NOK 206 250 per planned unit, and NOK 1 310 per
usable floor area of apartments (**).

The current zoning plan for the Fargy area allows for 26 units in sizes varying from 60 to 200 m2, and totalling
2770 m? of usable floor area. Based on the option price of NOK 10,5 million this implies a cost of NOK
403 846 per unit, and NOK 3790 per usable floor area of apartments. The valuation performed by
Neringsmegleren and the option price is consequently significantly higher than the market price paid by Glastad
for comparable properties a few years earlier.

In addition, all the zoning risks lie with the option holder and the option holder pays for all costs of getting the
property zoned. Glastad has so far spent NOK 1,9 million on zoning work. As of today, the Municipality owns
the land with existing buildings, and the Municipality receives the rent from the buildings.

The Norwegian authorities state that the above supports the Municipality’s view that the agreed price for the
Fargy area, as assessed by Naringsmegleren, is at least at market value.

5.7.  The sale of shares in Farsund Vekst AS

According to the Norwegian authorities, the price reflects that there was, in their view, only one potential buyer
of the shares — the other shareholder. There were no other known prospective buyers at that time willing to
purchase a 50 % stake of the company — with a half-finished shopping centre with uncertain prospects and major
guarantee commitments. On the other hand, the Municipality had an overall desire not to lose large amounts by
selling the shares, and did not want to sell it for less than paid-in capital.

(**) The Norwegian term used in the supporting documents for usable floor area is bruksareal (BRA).
(**) Document No 1057574 (attachments 25-26).
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(54) The Municipality and Glastad made an overall assessment of the project and its value, with special emphasis on
the fact that the object for sale was shares and not a property. The Municipality was, and still is, of the opinion
that it was unrealistic to expect that any other private investors would have taken upon itself these obligations
and responsibility at a higher price than Glastad was willing to do, at that time.

(55) The Norwegian authorities explain that the rooftop is a regulated area ready for construction. The rooftop could
be used for apartments, which are of higher value than the commercial area on the first and second floor of the
centre. In other words, the Municipality’s potential related to the rooftop, implies a small risk compared to own-
ing shares in Farsund Vekst AS.

6. Presence of state aid

(56) Article 61(1) of the EEA Agreement reads as follows:

“Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States or through
State resources in any form whatsoever which distorts or threatens to distort competition by favouring certain
undertakings or the production of certain goods shall, in so far as it affects trade between Contracting Parties be
incompatible with the functioning of this Agreement.”

(57) The qualification of a measure as aid within the meaning of this provision therefore requires the following cumu-
lative conditions to be met: (i) the measure must be granted by the state or through state resources; (ii) it must
confer an advantage on an undertaking; (iii) favour certain undertakings (selectivity); and (iv) be liable to distort
competition and affect trade.

6.1.  Presence of state resources

(58) For a measure to constitute aid, it must be granted by the state or through state resources. State resources include
all resources of the public sector, including resources of intra-state entities (decentralised, federal, regional, munic-
ipal or other), see the Authority’s Guidelines on the notion of state aid (‘NoA”) (*¢).

(59) The transfer of State resources may take many forms, such as direct grants, loans, guarantees, direct investment in
the capital of companies and benefits in kind. A positive transfer of funds does not have to occur; waiving rev-
enue that would otherwise have been paid to the state constitutes a transfer of state resources (*').

(60) If the Municipality sells the land and/or the shares below its market price, it will forego income. In such circum-
stances, the beneficiaries should have paid more and therefore there is a transfer of resources from the
Municipality.

(61) For these reasons, the Authority considers that if the transactions did not take place in accordance with market
conditions, state resources within the meaning of Article 61(1) of the EEA Agreement would be involved.

6.2. Advantage
6.2.1. Introduction

(62) The qualification of a measure as state aid requires that it confers an advantage on the recipient. An advantage,
within the meaning of Article 61(1) of the EEA Agreement, is any economic benefit that an undertaking could
not have obtained under normal market conditions (*%).

(63) The measure confers an advantage not only if it confers positive economic benefits, but also in situations where it
mitigates charges normally borne by the budget of the undertaking. This covers all situations in which economic
operators are relieved of the inherent costs of their economic activities (**).

(*) OJL 342,21.12.2017, p. 35 and EEA Supplement No 82, 21.12.2017, p. 1, para. 48.
(*”) NoA, para. 51.
(*®) NoA, para. 66.
(**) NoA, para. 68.
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(71)

Economic transactions carried out by public bodies are considered not to confer an advantage on the counterpart
of the agreement, and therefore not to constitute aid, if they are carried out in line with normal market condi-
tions. This is assessed pursuant to the market economy operator principle (‘MEOP”) (*).

The conclusion of option agreements can qualify as state aid if the eventual sale of the underlying property is
below market price. If the option agreements, as such, cannot be said to comply with the MEOP, the Authority
will assess whether the property was transferred at market value when the sale takes place (*!).

6.2.2. The Nordkapp and the 2011 Faray options

The Nordkapp and the 2011 Farey options both provide Farsund Vekst AS with the exclusive right to buy the
areas and fixe the price for a later transfer.

The original Nordkapp option was limited to 18 months and expired on 27 November 2012. However, the Nord-
kapp option in fact has no clear time limit. On 22 November 2012, Farsund Vekst AS sent an email to the
Municipality saying that they will make use of the option (*3). But no actual sale took place at that time, since
Farsund Vekst AS could not afford to buy the entire Nordkapp area. On 10 March 2015, Farsund Vekst AS
bought Nordkapp part 1 (*). On 14 October 2015, the Nordkapp option was formally divided into three parts.
According to the Norwegian authorities (*), Farsund Vekst AS has the exclusive right to buy Nordkapp part 2
until the Municipality decides to start building on the roof area of the shopping centre (“the rooftop”), and there
is no time limit on their right to buy Nordkapp part 3.

This enables Farsund Vekst AS to observe the development of property prices over the years, before deciding
whether to buy.

The agreed price in the Nordkapp and the 2011 Fargy options is based on a valuation of the areas made in
2010. Even if the prices represent the market price in 2011, the Authority questions whether the market value
only corresponds to the value of the underlying properties. In the Authority’s view, that would entail that Farsund
Vekst AS got the Nordkapp and the 2011 Fargy options for free.

The Authority notes that the Nordkapp area was used as a public parking space before the Nordkapp option was
concluded. The fact that Glastad has to provide 200 parking spaces for public use therefore cannot be considered
as a payment for the option since the construction of a shopping mall must include parking spots for its
customers.

The Nordkapp and the 2011 Fargy options prevent the Municipality from selling the areas to other buyers, and
thus ties up capital for which the Municipality could have found alternative uses or received interest. Further-
more, it enables Farsund Vekst AS to actively approach the Municipality, in order to reregulate the areas for pur-
poses that would increase the market value. Moreover, the Municipality would not receive any payment in case of
no subsequent sale

In the Authority’s preliminary view, the Nordkapp- and the 2011 Farey options themselves, independently of
whether they were exercised or not, had a value in 2011, when the agreements were concluded. From the docu-
mentation and explanations the Authority has received so far, there is no information that Farsund Vekst AS paid
for the options.

For these reasons, the Authority has doubts that a market economy operator would have entered into such option
agreements, on similar conditions as the Municipality, without requiring remuneration for the option and the
favourable conditions as such. By simply requiring a remuneration corresponding to the value of the property in
2011, the Municipality runs the risk of granting state aid later if property prices should increase (*).

6.2.3. The 2015 Faroy option

The agreed price in the 2015 Fargy option is based on a valuation of the Fargy area made in 2010. Even if the
price represented the market price in 2010, the Authority questions whether the market value of the 2015 Fargy
option only corresponds to the value of the underlying property in 2010. In the Authority’s preliminary view,
that would entail that Farsund Vekst AS got the 2015 Farpy option for free. When the 2011 Fargy option was
amended, five years had passed from the valuation of the area, current zoning proposals included higher utiliza-
tion and a new shopping mall was about to open close by.

The Norwegian authorities explain that the additional land area will not be rezoned in the future. It is not clear to
the Authority how the Norwegian authorities can assert that so clearly.

The Authority further notes that the additional area for a recreational park provided in the 2015 Fargy option is
located in front of a plot that is owned by a shareholder of Glastad. The area could therefore have a higher value
for him than anyone else.

*) NoA, para. 76.
) Case E-12/11 Asker Brygge [2012] EFTA Ct. Rep. 536, para. 64.

+) Document No 1057574 (attachment 14).
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Document No 1042409.

(
(
(*)) Document No 1042409 (attachments 6-7).
(
*)
(**) Asker Brygge, paras. 12, 50 and 59.
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(77) The 2015 Farey option provides Farsund Vekst AS with the right to a reduced price if utilisation will be below
2 400 m? of housing, without a corresponding right for the Municipality to require a higher price for higher
utilisation.

(78) For these reasons, at this stage the Authority has doubts as to whether a private market economy operator would
have entered into such an agreement.

6.2.4. The sale of Nordkapp part 1

(79) On 10 March 2015, Farsund Vekst AS bought Nordkapp part 1, through its subsidiary Nordkapp Utvikling AS,
for NOK 8,5 million (*). The price was based on approximately one third of the valuation for the whole Nord-
kapp area made in 2010.

(80) On the basis of the Nordkapp option, Farsund Vekst AS had already started building the shopping mall in the
Nordkapp area before making use of the option. Because Farsund Vekst AS could not afford to buy the entire
Nordkapp area, the Municipality decided to allow Farsund Vekst AS to buy only the part that was already covered
by the shopping mall.

(81) At that time, five years had passed from the valuation and Nordkapp part 1 comprised more than a third of the
entire Nordkapp area. Furthermore, the Norwegian authorities pointed out that the valuation from
Neringsmegleren in 2010 estimated a value of approximately NOK 1 050 per m?2, which is 33 % higher than the
estimated value by Jan P. Svendsen five years earlier. This is an indication of price increases for the area and the
Norwegian authorities have not provided clear reasoning why the property prices did not increase between 2010
and 2015.

(82) For these reasons, at this stage the Authority doubts that a market economy operator would have entered into
such an agreement on similar conditions as the Municipality, without requesting a new valuation for each part of
the Nordkapp area.

6.2.5. The sale of shares in Farsund Vekst AS

(83) When applying the MEO test, it is useful to distinguish between situations in which the transaction’s compliance
with market conditions can be directly established through transaction-specific market data and situations in
which, due to the absence of such data, the transaction’s compliance with market conditions must be assessed on
the basis of other available methods (*).

(84) A transaction’s compliance with market conditions can be directly established through transaction-specific market
information in the following situations (*):

(a) where the transaction is carried out pari passu by public entities and private operators; or

(b) where it concerns the sale and purchase of assets, goods and services (or other comparable transactions) car-
ried out through a competitive, transparent non-discriminatory and unconditional tender procedure.

(85) If a transaction has not been realised through a tender, or if the intervention of the public bodies is not pari passu
with that of private operators, this does not automatically mean that the transaction does not comply with mar-
ket conditions. In such cases compliance with market conditions can still be assessed through (i) benchmarking or
(ii) other assessment methods (**).

(86) When the Municipality sold its shares in Farsund Vekst AS in October 2015, there was no tender procedure and
no effort was made to find any other buyer than Glastad.

(87) The sale of the shares in Farsund Vekst AS, the sale of Nordkapp part 1, the valuation of the roof area of the
shopping mall and the renewal of the option agreements were all done in March to October 2015. Among other
factors, this closeness in time indicates that the transactions are all inter-connected and together form the Munici-
pality’s exit from the whole project. However, even though the sale of the shares in Farsund Vekst AS involved an
obligation for the Municipality to later buy the roof area for NOK 23,5 million (which was subject to a new
valuation around the same time), no independent valuation of the shares in Farsund Vekst AS was obtained. The
agreed purchase price reflected half of Farsund Vekst AS’ equity at the time of the sale, but no value was placed
on the option agreements, the half-finished shopping mall or the roof area.

(*) Document No 1057574 (attachment 14).
(*) NoA, para. 83.
(*%) NoA, para. 84.
(*) NoA, para. 97.



Publicatieblad van de Europese Unie 22.8.2019

(89)

(91)

(92)

(93)

(94)

(96)

(97)

For these reasons, at this stage the Authority doubts that a market economy operator would have entered into
such an agreement on similar conditions as the Municipality, without requesting an independent valuation of
their share in Farsund Vekst AS.

6.3.  Selectivity

To be characterised as state aid within the meaning of Article 61(1) of the EEA Agreement, the measure must be
selective in that it favours “certain undertakings or the production of certain goods”. Not all measures that favour
economic operators fall under the notion of aid, but only those that grant an advantage in a selective way to
certain undertakings, categories of undertakings or to certain economic sectors.

There is only one possible beneficiary undertaking for the measures under assessment, i.e. Glastad and its wholly
owned subsidiaries Farsund Vekst AS and Nordkapp Utvikling AS. The measures are thus selective.

6.4.  Effect on trade and distortion of competition

In order to constitute state aid within the meaning of Article 61(1) of the EEA Agreement, the measures must be
liable to distort competition and affect trade between EEA States.

Measures granted by the state are considered liable to distort competition when they are liable to improve the
competitive position of the recipient compared to other undertakings with which it competes. A distortion of
competition within the meaning of Article 61(1) of the EEA Agreement is generally found to exist when the state
grants a financial advantage to an undertaking in a liberalised sector where there is, or could be, competition (*°).

Public support is liable to distort competition even if it does not help the recipient undertaking to expand or gain
market share. It is enough that the aid allows it to maintain a stronger competitive position than it would have
had if the aid had not been provided (*!).

The Authority notes that the owner of Glastad is an active investor in Scandinavia, the UK and in the US (*?). The
shopping centre in the Nordkapp area attracts international operators like Intersport, Cubus, Clas Ohlson and
Burger King (). Furthermore, other developers of shopping centres like Olav Thon Group (*) and Klepierre (*°)
are examples of real estate developers that have shopping centres in their portfolio and are active in EEA trade.
The Authority therefore cannot exclude that such real estate developers could have been interested in this project.

To the extent that the transactions have not been carried out in line with normal market conditions, they have
conferred an advantage on the beneficiaries, which may have strengthened their position compared to their com-
petitors’ active in the real estate- and property development market. The business of developing real estate is in
principle and in practice open to intra-EEA trade (°°). Where state aid strengthens the position of an undertaking
as compared with other undertakings competing in intra-EEA trade, the latter must be regarded as affected by the
aid (7).

On this basis, the Authority cannot exclude that the measures are liable to distort competition and have an effect
on intra-EEA trade.

6.5. Conclusion

For the above-mentioned reasons, at this stage the Authority has doubts as to whether or not the transactions
concerning the Nordkapp and Fargy areas and involving Farsund Vekst AS, Glastad and Nordkapp Utvikling AS
entail the grant of state aid.

7. Procedural requirements

Pursuant to Article 1(3) of Part I of Protocol 3 to the Agreement between the EFTA States on the Establishment
of a Surveillance Authority and a Court of Justice (‘Protocol 3”): “The EFTA Surveillance Authority shall be
informed, in sufficient time to enable it to submit its comments, of any plans to grant or alter aid. .... The State
concerned shall not put its proposed measures into effect until the procedure has resulted in a final decision.”

*%) NoA, para. 187.
°!) NoA, para. 189.
*2) See Glastad’s investment portfolio: https://www.glastad.no/investment-portfolio/.
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See further information about the Olav Thon Group here: http://www.olavthon.no/English/.
See further information about Klepierre here: http:/fwww.klepierre.com/en/portfolio/scandinavia/norway].

(

(

(

(**) See stores located in the shopping centre: https:/[famfi.no/kjopesentre/amfi-farsund/butikker/.

(

(*)

(*) See section 1.4 of the Authority’s Decision No 232/11/COL on the notification of the sale of land at Nesgyveien 8, gnr. 32 bnr. 17 in

the municipality of Asker (O] L 323, 22.11.2012, p. 32, and EEA Supplement No 65, 22.11.2012, p. 56).
(*) Judgment in Eventech, C-518/13, EU:C:2015:9, para. 66.
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(99) The Norwegian authorities did not notify the measures to the Authority. The Authority therefore concludes that,
if the measures constitute state aid, the Norwegian authorities have not respected their obligations pursuant to
Article 1(3) of Part I of Protocol 3.

8. Compatibility of the aid measures

(100) The Norwegian authorities have not provided any arguments substantiating why the measures, if they were to
constitute state aid, should be considered compatible with the functioning of the EEA Agreement. The Authority
also has not identified any clear grounds for compatibility.

(101) If the measures constitute state aid, the Authority has doubts as to their compatibility with the functioning of the
EEA Agreement.

9. Conclusion

(102) As set out above, the Authority has doubts as to whether the measures constitute state aid within the meaning of
Article 61(1) of the EEA Agreement.

(103) The Authority also has doubts as to whether the measures are compatible with the functioning of the EEA
Agreement.

(104) Consequently, and in accordance Article 4(4) of Part Il of Protocol 3, the Authority hereby opens the formal
investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The decision to open a formal investi-
gation procedure is without prejudice to the final decision of the Authority, which may conclude that the mea-
sures do not constitute state aid or that they are compatible with the functioning of the EEA Agreement.

(105) The Authority, acting under the procedure laid down in Article 1(2) of Part I of Protocol 3, invites the Norwegian
authorities to submit, by 12 August 2019 their comments and to provide all documents, information and data
needed for the assessment of the measures in light of the state aid rules.

(106) The Norwegian authorities are requested to immediately forward a copy of this decision to the potential aid
recipients.

(107) The Authority informs the Norwegian authorities that it will publish a meaningful summary of this decision in
the Official Journal of the European Union. All interested parties will be invited to submit their comments within
one month of the date of such publication. The comments will be communicated to the Norwegian authorities.

For the EFTA Surveillance Authority

Bente ANGELL-HANSEN Frank J. BUCHEL Hogni KRISTJANSSON
President College Member College Member
Responsible College Member
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Mededeling van de Toezichthoudende Autoriteit van de EVA — Aanstelling en beéindiging
dienstverband van raadadviseur-auditeurs

(2019/C 284/05)

Met ingang van 15 juli 2019 heeft de Toezichthoudende Autoriteit van de EVA de heer Michael Sdnchez Rydelski, amb-
tenaar van de Toezichthoudende Autoriteit van de EVA, aangesteld tot raadadviseur-auditeur in de zin van Besluit van de
Toezichthoudende Autoriteit van de EVA nr. 442/12/COL van 29 november 2012 betreffende de functie en het mandaat
van de raadadviseur-auditeur in bepaalde mededingingsprocedures ().

Het dienstverband van de heer Caspar Ebrecht krachtens Besluit nr. 497/15/COL van 16 december 2015 betreffende de
aanstelling van nieuwe raadadviseur-auditeurs in bepaalde mededingingsprocedures, is beéindigd.

De heer Craig Simpson blijft in functie als raadadviseur-auditeur bij de Toezichthoudende Autoriteit van de EVA.

(") PBL 190 van 11.7.2013, blz. 93, en EER-Supplement nr. 40 van 11.7.2013, blz. 3.
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v

(Bekendmakingen)

GERECHTELJJKE PROCEDURES

EVA-HOF

Verzoek van het Fiirstliches Landgericht van 29 maart 2019 om advies van het EVA-Hof in de zaak
Gable Insurance AG in Konkurs

(Zaak E-3[19)
(2019/C 284/06)

Bij schrijven van 29 maart 2019 van het Firstliches Landgericht (Prinselijke Rechtbank) is bij het EVA-Hof een verzoek
ingediend, dat bij de griffie van het Hof is binnengekomen op 29 maart 2019, om een advies in de zaak Gable Insu-
rance AG in Konkurs, betreffende onderstaande vragen:

1. De eerste vraag betreft de interpretatie van de term “schuldvordering uit hoofde van verzekering” in artikel 268,
lid 1, onder g), van Richtlijn 2009/138/EG.

a) Aan de hand van welke criteria dient te worden bepaald of niet alle elementen van de schuld bekend zijn?

b) Moet een schuldvordering, ten minste in beginsel, zijn ontstaan, zijn toegelaten en/of zijn ingediend v66r de ope-
ning van een insolventieprocedure (of bij wijze van alternatief, v66r de annulering van de verzekeringsovereen-
komsten als gevolg van de opening van een liquidatieprocedure) om als een schuldvordering uit hoofde van verze-
kering te worden behandeld? Indien niet, rijst de volgende vraag:

¢) Voorziet Richtlijn 2009/138/EG in een tijdsbeperking voor de mogelijkheid van het ontstaan van schuldvorderin-
gen uit hoofde van verzekering na de opening van de insolventieprocedure, teneinde te voorkomen dat het opstel-
len van de eindafrekening en de uitbetaling aan de schuldeisers voortdurend worden uitgesteld omdat constant
nieuwe schuldvorderingen worden ingediend, of bij wijze van alternatief, wat bepaalt Richtlijn 2009/138/EG over
onbepaalde schulden van dat type?

d) Betekent het zinsdeel “... of annulering...” dat alleen [door een verzekeringsonderneming] verschuldigde premies
als gevolg van de annulering van een overeenkomst v66r de opening van de liquidatieprocedure beschouwd wor-
den als schuldvorderingen uit hoofde van verzekering of betreft het ook schuldvorderingen uit hoofde van verze-
kering wanneer de verzekeringsonderneming de premie verschuldigd is als gevolg van de annulering van een
overeenkomst na de opening van de liquidatieprocedure?

2. De tweede vraag betreft de interpretatie van de term “liquidatieprocedure” in artikel 268, lid 1, onder d), van
Richtlijn 2009/138/EG.

Moet deze bepaling aldus worden uitgelegd dat een gerechtelijk akkoord met betrekking tot (individuele) schuldvorde-
ringen uit hoofde van verzekering ook mogelijk is onafhankelijk van of in strijd met nationale procedureregels inzake
liquidatieprocedures, en zo ja, aan welke specifieke vereisten van de richtlijn moet worden voldaan om een akkoord
te kunnen bereiken?

3. De derde vraag betreft de verhouding tussen artikel 275, lid 1, onder a), en artikel 274, lid 2, onder g), van
Richtlijn 2009/138/EG.

Verzet artikel 275, lid 1, onder a), zich tegen een nationale regel ter uitvoering van artikel 274, lid 2, onder g), met
andere woorden inzake de indiening, verificatie en toelating van schuldvorderingen, die ertoe leidt dat schuldeisers
ongelijk worden behandeld?
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PROCEDURES IN VERBAND MET DE UITVOERING VAN HET
GEMEENSCHAPPELIJK MEDEDINGINGSBELEID

EUROPESE COMMISSIE

Voorafgaande aanmelding van een concentratie
(Zaak M.9514 — Bain Capital Investors/Kantar)
Voor de vereenvoudigde procedure in aanmerking komende zaak
(Voor de EER relevante tekst)
(2019/C 284/07)

1. Op 16 augustus 2019 heeft de Commissie een aanmelding van een voorgenomen concentratie in de zin van
artikel 4 van Verordening (EG) nr. 139/2004 van de Raad ontvangen (').

Deze aanmelding betreft de volgende ondernemingen:
— Bain Capital Investors LLC (Bain Capital Investors, Verenigde Staten);
— Kantar Group (Kantar, Verenigd Koninkrijk), die onder zeggenschap staat van WPP plc (WPP, Verenigd Koninkrijk).

Bain Capital Investors verkrijgt zeggenschap in de zin van artikel 3, lid 1, onder b), van de concentratieverordening over
het geheel van Kantar.

De concentratie komt tot stand door de verwerving van aandelen.
2. De activiteiten van de betrokken ondernemingen zijn:

— Bain Capital Investors: wereldwijde private-equitybeleggingsonderneming die investeert in ondernemingen in ver-
schillende bedrijfstakken, met name IT, gezondheidszorg, detailhandel en consumentengoederen, communicatie,
financiéle diensten en be- en verwerkende industrie;

— Kantar: wereldwijde activiteiten op het gebied van data, onderzoek, adviesverlening en analyse, waaronder de aanbie-
ding van diensten op het gebied van marktonderzoek, audimetrie, marketing en communicatie.

3. Op grond van een voorlopig onderzoek is de Commissie van oordeel dat de aangemelde transactie binnen het
toepassingsgebied van de concentratieverordening kan vallen. Ten aanzien van dit punt wordt de definitieve beslissing
echter aangehouden.

Er zij op gewezen dat deze zaak in aanmerking komt voor de vereenvoudigde procedure zoals uiteengezet in de mede-
deling van de Commissie betreffende een vereenvoudigde procedure voor de behandeling van bepaalde concentraties
krachtens Verordening (EG) nr. 139/2004 van de Raad (3.

4.  De Commissie verzoekt belanghebbenden haar hun eventuele opmerkingen over de voorgenomen concentratie
kenbaar te maken.

Deze opmerkingen moeten de Commissie uiterlijk tien dagen na de datum van deze bekendmaking hebben bereikt. De
volgende referentie moet altijd worden vermeld:

M.9514 — Bain Capital Investors/Kantar

(') PBL 24 van 29.1.2004, blz. 1 (“de concentratieverordening”).
(® PBC 366 van 14.12.2013, blz. 5.
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Opmerkingen kunnen per e-mail, per fax of per post aan de Commissie worden toegezonden. Gelieve de onderstaande
contactgegevens te gebruiken:

E-mail: COMP-MERGER-REGISTRY@ec.europa.eu
Fax +32 22964301

Postadres:

Europese Commissie

Directoraat-generaal Concurrentie

Griffie voor concentraties

1049 Brussel
BELGIE



mailto:COMP-MERGER-REGISTRY@ec.europa.eu







ISSN 1977-0995 (elektronische uitgave)
ISSN 1725-2474 (papieren uitgave)

Bureau voor publicaties van de Europese Unie
2985 Luxemburg
LUXEMBURG




	Inhoud
	Besluit om geen bezwaar aan te tekenen tegen een aangemelde concentratie (Zaak M.9419 — PSP/Welltower/SRG/Senior Housing Property) (Voor de EER relevante tekst.) (2019/C 284/01)
	Besluit om geen bezwaar aan te tekenen tegen een aangemelde concentratie (Zaak M.9381 — Carlyle/Mubadala/CEPSA) (Voor de EER relevante tekst.) (2019/C 284/02)
	Wisselkoersen van de euro 21 augustus 2019 (2019/C 284/03)
	Besluit nr. 052/19/COL van 10 juli 2019 tot inleiding van de formele onderzoeksprocedure ten aanzien van Farsund Vekst (zaak 83835) — Uitnodiging om opmerkingen te maken overeenkomstig artikel 1, lid 2, van deel I van Protocol 3 bij de Overeenkomst tussen de EVA-Staten betreffende de oprichting van een Toezichthoudende Autoriteit en een Hof van Justitie over staatssteunkwesties (2019/C 284/04)
	Mededeling van de Toezichthoudende Autoriteit van de EVA — Aanstelling en beëindiging dienstverband van raadadviseur-auditeurs (2019/C 284/05)
	Verzoek van het Fürstliches Landgericht van 29 maart 2019 om advies van het EVA-Hof in de zaak Gable Insurance AG in Konkurs (Zaak E-3/19) (2019/C 284/06)
	Voorafgaande aanmelding van een concentratie (Zaak M.9514 — Bain Capital Investors/Kantar) — Voor de vereenvoudigde procedure in aanmerking komende zaak (Voor de EER relevante tekst.) (2019/C 284/07)

