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Toelichting

Bij besluit van 22 december 1994' hechtic de Raad van de Europese Unie zijn
goedkeuring aan de Slotakte waarin de resultaten zijn neergelegd van de multilateralc
handelsbesprekingen in het kader van de Uruguay-ronde, die eind december 1993 werd
afgesloten. Bij dit besluit werd door de Raad de Overeenkomst van Marrakesh tot
oprichting van de Wereldhandelsorganisatie goedgekeurd, alsmede de daarmee verband
houdende overeenkomsten, waaronder de Algemene Overeenkomst betreffende de handel
in diensten, de ministeriéle verklaringen en besluiten (onder andere het Ministerieel Besluit
betreffende  onderhandelingen over basistelecommunicatie), de bijlage inzake
telecommunicatie en de bijlage betreffende onderhandelingen over basistelecommunicatie.

Het Ministerieel Besluit inzake basistelecommunicatiediensten stelde dat in het kader van
de Algemene Overeenkomst betreffende de handel in diensten (GATS) op vrijwillige basis
onderhandelingen dienden te worden aangegaan met het oog op de geleidelijke
liberalisering van de handel in telecommunicatienetwerken en -diensten. Overeenkomstig
het besluit diende de eerste onderhandelingsbijeenkomst uiterlijk op 16 mei 1994 te

worden gehouden, en dienden de onderhandelingen uiteriijk op 30 april 1996 te worden
afgerond.

Op 30 april 1996 werden het Vierde Protocol bij de Algemene Overeenkomst betreffende
de handel in diensten en het daarmee verband houdende besluit door de Raad voor de
Handel in Diensten van de WTO goedgekeurd. Aan het Vierde Protocol werden 34 lijsten
van verbintenissen gehecht, waarmee 48 WTO-leden zijn vertegenwoordigd, alsmede één
lijst van vrijstellingen op grond van artikel II (meestbegunstiging). Overeenkomstig het
Besluit inzake verbintenissen op het gebied van basistelecommunicatie kunnen de lijst van
verbintenissen en de bijlage betreffende vrijstellingen, die aan het vierde Protocol zijn
gehecht, worden aangevuld of gewijzigd gedurende de periode van 15 januari tot en met
15 februari 1997. Tevens werd een Groep Basistelecommunicatie opgericht voor overleg
over de tenuitvoerlegging van deze bepaling.

Op 15 februari 1997 meldde de Groep Basistelecommunicatie aan de Raad voor de
Handel in Diensten van de WTO dat 55 lijsten van verbintenissen waren ingediend,
waarmee 69 WTO-leden waren vertegenwoordigd, en dat door negen regeringen lijsten
van vrijstellingen op grond van artikel II (meestbegunstiging) waren ingediend. De
verbintenissen op het gebied van basistelecommunicatie waren op 15 februari 1997 door
de volgende WTO-leden bevestigd: Antigua en Barbuda, Argentini€, Australi€,
Bangladesh, Belize, Bolivia, Brazili¢, Brunei Darussalam, Bulgarije, Canada, Chili,
Colombia, Dominica, Dominicaanse Republiek, Ecuador, El Salvador, Filipijnen, Ghana,
Grenada, Guatemala, Hongarije, Hongkong, IJsland, India, Indonesié, Israél, Ivoorkust,
Jamaica, Japan, Korea, Maleisié, Marokko, Mauritius, Mexico, Nieuw-Zeeland,
Noorwegen, Pakistan, Papoea-Nieuw-Guinea, Peru, Polen, Roemeni€, Senegal,
Singapore, Slowakije, Sri Lanka, Thailand, Trinidad en Tobago, Tsjechi¢, Tunesi€,
Turkije, Verenigde Staten van Amerika, Venezuela, Zuid-Afrika en Zwitserland. Lijsten
van vrijstellingen voor meestbegunstigde naties werden bevestigd door Antigua en
Barbuda, Argentini¢, Bangladesh, Brazili¢, India, Pakistan, Sri Lanka, Turkije en de
Verenigde Staten van Amerika. Deze landen zullen het Vierde Protocol bij de GATS
ondertekenen als juridisch instrument waaraan hun nieuwe lijsten van verbintenissen en
vrijstellingen met betrekking tot meestbegunstiging zullen worden gehecht.
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De Raad machtigde de Commissie in zijn conclusies van 30 april 1996 om haar
goedkeuring te hechten aan het besluit van de Raad voor de Handel in Diensten tot
goedkeuring van het Vierde Protocol bij de GATS en het besluit betreffende
verbintenissen op het gebied van basistelecommunicatie. Op 14 februari 1997 machtigde
de Raad de Commissie tevens om namens de Europese Gemeenschap en haar lidstaten bij
de WTO de definitieve lijst van verbintenissen in te dienen, die na de afronding van de
interne procedures nog definitief moet worden aanvaard.

De onderhandelingen werden derhalve definitief afgesloten op 15 februari 1997.

De aan het Vierde Protocol bij de Algemene Overeenkomst betreffende de handel in
diensten te hechten afzonderlijke lijsten van verbintenissen hebben een technische controle
ondergaan en zijn door de Raad voor de Handel in Diensten van de WTO goedgekeurd in
Genéve op ... 1997.

Het Protocol staat tot en met 30 november 1997 voor de betrokken leden open voor
aanvaarding door middel van ondertekening of anderszins.

De onderhandelingen werden gevoerd aan de hand van de richtsnoeren die de Raad op 14
juni 1995 had vastgesteld.

De bij de Overeenkomst van 30 april 1996 tot stand gekomen verbintenissen, zowel voor
markttoegang als voor nationale behandeling, met de wijzigingen die voor 15 februari
1997 zijn aangemeld, vertegenwoordigen 93% van de wereldhandel in
basistelecommunicatiediensten. WTO-leden uit alle continenten zijn verbintenissen
aangegaan ten aanzien van alle subsectoren van de basistelecommunicatiediensten. Deze
verbintenissen treden onmiddellijk in werking of worden gefaseerd ingevoerd. De meeste
lijsten bevatten voorts ook verbintenissen met betrekking tot reguleringsprincipes. De
Europese Gemeenschap en haar lidstaten hebben een essentiéle bijdrage geleverd tot de
succesvolle afsluiting van de onderhandelingen inzake basistelecommunicatiediensten. De
overeenkomst betekent voor de telecommunicatie-bedrijfstak in de EU een grotere
rechtszekerheid en voorspelbaarheid dan voorheen het geval was. Zij komt ten goede aan
zowel de gehele Europese bedrijfstak als de Europese consumenten en legt een reéle basis
voor verdere marktopenstelling in de toekomst.

De Commissie beveelt daarom aan dat de Raad van de Europese Unie zijn goedkeuring
hecht aan bijgaand besluit betreffende de goedkeuring van de resultaten van de
WTO/GATS-onderhandelingen over basistelecommunicatiediensten.



Voorstel voor een

Besluit van de Raad

betreffende de goedkeuring namens de Europese Gemeenschap, voor
zover het aangelegenheden die onder haar bevoegdheden vallen betreft,
van de resultaten van de WTQ-onderhandelingen over
basistelecommunicatiediensten

DE RAAD VAN DE EUROPESE UNIE,

Gelet op het Verdrag tot oprichting van de Europese Gefneenschap, inzonderheid op de

artikelen 57, 66, 90,99, 100, 100 A en 113, juncto artikel 228, Iid 2, en artikel 228, lid 3,
eerste alinea,

Gezien het voorstel van de Commissie,
Gezien het advies van het Europees Parlement,

Overwegende dat de Overeenkomst van Marrakesh tot oprichting van de
Wereldhandelsorganisatie, de daarmee verband houdende overeenkomsten, de ministeriéle
verklaringen en besluiten (onder andere het Ministerieel Besluit betreffende
onderhandelingen over basistelecommunicatie), de bijlage inzake telecommunicatie en de

bijlage betreffende onderhandelingen over basistelecommunicatie bij besluit van de Raad
van 22 december 1994 werden goedgekeurd’;

Overwegende dat de verbintenissen op het gebied van basistelecommunicatiediensten
waarover de Commissie namens de Europese Gemeenschap en haar lidstaten heeft
onderhandeld, over het algemeen een bevredigend en evenwichtig resultaat vormen;

Overwegende dat de Raad de Commissie op 30 april 1996 heeft gemachtigd om namens
de Europese Gemeenschap en haar lidstaten haar goedkeuring te hechten aan het Besluit
van de Onderhandelingsgroep voor Basistelecommunicatie en de Raad voor de Handel in
Diensten van de WTO tot goedkeuring van het Vierde Protocol bij de Algemene
Overeenkomst betreffende de handel in diensten alsmede het Besluit van de Raad voor de
Handel in Diensten betreffende verbintenissen op het gebied van basistelecommunicatie;

"Overwegende dat de Raad de Commissie op 14 februari 1997 heeft gemachtigd om

namens de Europese Gemeenschap en haar lidstaten de definitieve lijst van verbintenissen
bij de WTO in te dienen,

Overwegende dat de Gemeenschap niet alleen bevoegd is om internationale
overeenkomstente sluiten wanneer deze bevoegdheid haar door het Verdrag uitdrukkelijk
is verleend, maar dat deze ook kan voortvloeien uit andere bepalingen van het Verdrag en
uit besluiten die overeenkomstig die bepalingen door instellingen van de Gemeenschap zijn
vastgesteld;

Overwegende dat de lidstaten, wanneer communautaire regels zijn vastgesteld ter
verwezenlijking van de doelstellingen van het verdrag, niet buiten het kader van de
gemeenschappelijke instellingen verbintenissen mogen aangaan die deze regels kunnen
aantasten of de reikwijdte ervan kunnen wijzigen;
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Overwegende  dat een  aantal verbintenissen op het gebied van
basistelecommunicatiediensten op grond van artikel 113 van het Verdrag onder de
- bevoegdheid van de Gemeenschap valt; dat voorts andere verbintenissen op het gebied
van basistelecommunicatiediensten van invioed zijn op communautaire regels die
krachtens de artikelen 57, 66, 90, 99, 100 en 100 A zijn vastgesteld, en derhalve
uitsluitend door de Gemeenschap kunnen worden aangegaan,

Overwegende dat de toepassing van artikel 100 van het Verdrag als rechtsgrond voor dit
besluit tevens is gerechtvaardigd door de omstandigheid dat voornoemde verbintenissen
op het gebied van basistelecommunicatiediensten naar alle waarschijnlijkheid van invioed
zullen zijn op Richtlijn 90/434/EEG van de Raad van 23 juli 1990 betreffende de
gemeenschappelijke fiscale regeling voor fusies, splitsingen, inbreng van activa en
aandelenruil met betrekking tot vennootschappen uit verschillende lidstaten? en Richtlijn
90/435/EEG van de Raad van 23 juli 1990 betreffende de gemeenschappelijke fiscale
regeling voor moedermaatschappijen en dochterondernemingen uit verschillende
lidstaten?, welke richtlijnen op artikel 100 van het Verdrag zijn gebaseerd;

Overwegende dat op de Overeenkomst tot oprichting van de Wereldhandelsorganisatie en
de Protocollen bij de Algemene Overeenkomst betreffende de handel in diensten, gezien
hun aard, niet rechtstreeks in de rechtbanken van de Gemeenschap of de lidstaten een
beroep kan worden gedaan,

BESLUIT:

Artikel 1

1. Het Vierde Protocol betreffende basistelecommunicatiediensten bij de Algemene
Overeenkomst betreffende de handel in diensten wordt goedgekeurd namens de
Europese Gemeenschap, ten aanzien van de onderdelen ervan die onder de
bevoegdheid van de Europese Gemeenschap vallen.

2. De tekst van het Vierde Protocol is aan dit besluit gehecht, evenals de volgende
teksten:

- de lijst van specifieke verbintenissen van de Gemeenschap en haar lidstaten, deze
maakt deel uit van de verbintenissen waarover op 15 februari 1997 in WTO-
verband overeenstemming is bereikt;

— het beshuit van de Raad voor de Handel in Diensten inzake verbintenissen op het
gebied van telecommunicatiediensten; en

— het rapport van de Groep Basistelecommunicatie van 15 februari 1997 aan de
Raad voor de Handel in Diensten.

3. De Voorzitter van de Raad wordt gemachtigd de persoon aan te wijzen die bevoegd
is tot ondertekening van het Vierde Protocol bij de Algemene Overeenkomst
betreffende de handel in diensten, teneinde de Europese Gemeenschap te binden ten
aanzien van de onderdelen ervan die onder de bevoegdheid van de Europese
Gemeenschap vallen.

Gedaan te Brussel,
Voor de Raad

De Voorzitter

PB nr. L 225 van 20.8.1990, blz. 1.
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FOURTH PROTOCOL TO THE
GENERAL AGREEMENT ON TRADE IN SERVICES

Members of the World Trade Organization (hereinafter referred to as the "WTO") whose
Schedules of Specific Commitments and Lists of Exemptions from Article 11 of the General Agreement
~on Trade in Services concerning basic telecommunications are annexed to this Protocol (hereinafter
referred to as " Members concerned"),

Having carried out negotiations under the terms of the Ministerial Decision on Negotiations
on Basic Telecommunications adopted at Marrakesh on 15 April 1994,

Having regard to the Annex on Negotiations on Basic Telecommunications,

Agree as follows:

1. Upon the entry into force of this Protocol, a Schedule of Specific Commitments and a List
of Exemptions from Article II concerning basic telecommunications annexed to this Protocol relating
to a Member shall, in accordance with the terms specified therein, supplement or modify the Schedule
of Specific Commitments and the List of Article II Exemptions of that Member.

2. This Protocol shall be open for acceptance, by signature or otherwise, by the Members concerned
until 30 November 1997.

3. The Protocol shall enter into force on 1 January 1998 provided it has been accepted by all
Members concerned. If by 1 December 1997 the Protocol has not been accepted by all Members
concerned, those Members which have accepted it by that date may decide, prior to 1 January 1998,
on its entry into force.

4, This Protocol shall be deposited with the Director-General of the WTO. The Director-General
of the WTO shall promptly furnish to each Member of the WTO a certified copy of this Protocol and
notifications of acceptances thereof.

5. This Protocol shall be registered in accordance with the provisions of Article 102 of the Charter
of the United Nations. '

Done at Geneva this fifteenth day of April one thousand nine hundred and ninety-seven, in
a single copy in the English, French and Spanish languages, each text being authentic, except as otherwise
provided for in respect of the Schedules annexed hereto.




EUROPEAN COMMUNITIES AND THEIR MEMBER STATES

hedule of Specifi mmitmen

(This is authentic in English, French and Spanish)
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THE EUROPEAN COMMUNITIES AND THEIR MEMBER STATES - SCHEDULE OF SPECIFIC COMMITMENTS

Modes of supply: 1) Cross-border supply 2) Consumption abroad 3) Commercial presence 4) Presence of natural persons

(S

Sector or subsector Limitations on market access Limitations on national treatment Additiopal commitments

2.C Telecommunications
services

Telecommunications services
are the transport of electro-
magnetic signals - sound, data
image and any combinations
thereof, excluding
broadcasting'. Therefore,
commitments in this schedule
do not cover the economic
activity consisting of content
provision which require
telecommunications services
for its transport. The provision
of that content, transported via
a telecommunications service,
is subject to the specific
commitments undertaken by
the European Communities
and their Member States in
other relevant sectors.

§31e1S JsqUIS]N pue sapunwo)) ueadoing

The European Communities
and their Member States
undertake additional
commitments as contained in
the attachment, all parts of
which are equally binding.

All sub-sectors

xBroadc:asl'mg is defined as the uninterrupted chain of transmission required for the distribution of tv and radio programme signals to the general public, but does not cover contribution links between operators.




Cross-border supply 2) Consumption abroad
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3) Commercial presence 4)  Presence of natural persons

Marles of supply: 1)

o)

Sector or subsector

Limitations on market access

Limitations on national treatment

Additional commitments

1)

2)

FIN : The general horizontal requirements
for legal entities in GATS/SC/33 shall not
apply to the teleccommunications sector

except as :

- half of the founders, half of the
members of the board of directors and
the managing director must have
permanent residence in the European
Economic Area. If the founder is a
legal person, it must have residence in
the EEA.

None except for:

P: basic services can be supplied only by
companies established in Portugal.

GR: access through S.A. and the company
must be exclusively engaged in the supply

of telecommunication services.

None

FIN : The general horizontal requirements for
legal entities in GATS/SC/33 shall not apply to
the telecommunications sector. Requirements
concerning the Aland islands shall continue to

apply.

1) None

2) None

B: Licensing conditions may
address the need to guarantee
universal service, including
through financing, in a
transparent,
non-discriminatory and
competitively neutral manner
and will not be more
burdensome than necessary.
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Modes of supply: 1)

Cross-border supply 2)

Consumption abroad

3)

Commercial presence 4)

Presence of natural persons

Sector or subsector

Limitations on market access

Limitations on national treatment

Additional commitments

3)

4)

None except for(") :

GR: access through S.A. and the company
must be exclusively engaged in the supply
of telecommunication services.

‘P : The direct or indirect participation of

natural persons, who are non-nationals of
EC Member States or non-EC companies
or firms in the capital of companies
supplying basic telecommunications
services cannot exceed 25%.

F : Indirect: none. Non-EC natural or
juridical persons may not hold directly
more than 20% of the shares or voting
rights of companies authorised to establish
and operate radio-based infrastructure for
the provision of telecommunications
services to the general public. For the
application of this provision, companies or
firms legally established according to the
laws of a Member State of the EC are
considered EC juridical persons.

Unbound except as indicated in the
horizontal section.

3)

4

None

Unbound except as indicated in the
horizontal section.

P: The Govermnment of
Portugal has the intention of
presenting to the Parliament
draft legislation aiming at
removing partially the present
limitations on foreign equity
participation in the capital of
companies supplying basic
telecommunication services no
later than in 1998. In case of
approval, the new legislation
will be bound no later than in
1999.

(*)Foomote for clarification purposes: Some EC Member States maintain public participation in certain telecommunication operators. EC Member States reserve their rights to maintain such public participation

in the future. This is not a market access limitation. In Belgium, government participation and voting rights in Belgacom are freely deter

21 March 1991 on the reform of govemnment-owned economic enterprises.

d under legisiative powers as is presently the case under the

law of )
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Modes of supply: 1)

Cross-border suppty 2)
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Sector or sub-sector

Limitations on market access

Limitations on national treatment

Additional commitments

Domestic and international

Domestic and international
services provided using any
network technology, on a
facilities based or resale basis,
for public and non-public use,
in the following market
segments (these correspond to
the following CPC numbers:
7521, 7522, 7523, 7524**,
7525, 7526 and 7529**,
broadcasting is excluded):

a. Voice telephone services

b. Packet switched data
transmission services

¢. Circuit-switched data
transmissions services

d.  Telex services
e. Telegraph services

f.  Facsimile services

1) None except for:2

E: none, except that the liberalisation calendar
will be as follows: one additional nation-wide
licence in January 1998; full liberalisation as
from 30.11.19983,

IRL: None except for public voice telephony and
facilities-based services where none as of
1 January 2000.

P: None, except for public voice telephony,
telex and telegraph where none as from 1
January 2000, and facilities-based services where
none as from 1 July 1999.

GR: None except for publicvoice telephony and
facilities-based services where none as of
1 January 2003.

h

None

2 ] uxembourg has requested a delayed date for the liberalisation of telecommunications until 1.1.2000. The EC decision on this request is still pending.

3Apptications for further licences to be received as from 1 August 98.
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Cross-border supply 2)

Limitations on imarket sccess

Counsumption abroad

3) Conunercial presence 4)

Presence of natural persons

Limitatious on national treatment

Additional com;nitmcnts

Leased circuit services

2)

3

4)

None

None except for:*

E: none, except that the liberalisation
calendar will be as follows: one additional
nation wide licence in January 1998; full
liberalisation as from 30.11.1998°.

IRL: None except for public voice
telephony and facilities-based services
where none as of 1 January 2000.

P: None, except for public voice
tzlephony, telex and telegraph where none
as from 1 January 2000 and facilities-based
services where none as from 1 July 1999.

GR: None except for public voice
telephony and facilities-based services
where none as of 1 January 2003.

Unbound except as indicated in the
honizontal section.

2)

3)

4)

Noue

None

Unbound except as indicated in the
honzontal section.

5;\';;““%110“1 for further licences to be received as from 1 August 98.

4 1 uxembourg har requested & delayed dste for the {iberalisation of telecommunications until 1.1.2000. The EC decision on this request is still pending.

b

§9181$ JRQUISA pue Ssaiunwwoy) veadoinyg




Cross-border supply 2) Consumption abroad
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3) Commercial prosence 4)
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Modes of supply: 1)

Sector or sub-sector

Limitations on market access

Limitations on national trestment

2dditienn] commitrnnte

o. Other services:

Mobile and personal
communications services

and systems

1)

2)
)

4)

None except for:

IRL, P: international interconnection of

mobile networks with other mobile or fixed [

networks where none as of 1.1.1999.

None
None except for:
IRL, P: international interconnection of

mobile networks with other mobile or fixed
networks where none as of 1.1.1999.

Unbound except as indicated in the
horizontal section.

1

2)
3)

4)

None

None

None

Unbound cxcept as indicated in the
horizontal section.
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ADDITIONAL COMMITMENT BY THE EUROPEAN COMMUNITIES
AND THEIR MEMBER STATES

S5COP%:

Thz fellowing are definitions and principles on the regulatory framework for the basic telecommunicationg
serviczs underpinning the market access commitments by the European Communities and their Member
States.

DEFINITIONS:

User m2an service consumer and service suppliers.

Esseatiad facilities mean facilitiss of a public telecommunications transport network and service that
a) are 2xzlusively or pradominantly provided by a sing/le or limited number of suppliers; and

b) cannot feasibly be economically or technically substituted in order to provide a service.

Amaisrsupplieris a supplier which has the ability to materially affect the terms of participation (having
regard te price and supply) in the relevant market for basic telecommunications services as a result

LR

of:

1) control over essential facilities; or

b) use of its position in the market.

1. COMPETITIVE SAFEGUARDS:

i.1, 2reventicn of anti-compsatitive practices in telecommunications:

Appropriate maasures shall be maintained for the purpose of preventing suppliers who, alone or together,
are 3 major supplier from engaging in or continuing anti-competitive practices.

1.2, Jafegua-ds:

The anti-competitive practices referred to above shall include in particular:

2 engagzing in anti-compatitive cross-subsidization,;
0) using information obtained from competitors with anti-competitive results; and
<) not making available to other services suppliers on a timely basis technical information about

essential facilities and commercially relevant information which are necessary for them to provide

services.
2. INTERCONNECTION:

2.1.  This szction applies to linking with suppliers providing public telecommunications transport
networks or services in order to allow the users of one supplier to communicate with users of another
supplier and te access services provided by another supplier.
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Huropean Communities and Member States

7.2. Interconnection to be ensured:

within the limits of permitted market access, intercontieciion with a meior suppiier will be ensured |
2t any techniczlly feasible peint in the network. Such interconnection is previded®:

2) under non-discriminatory ierms, conditions (including technicai standards and specificaticiis)
and rates and of a quality no less favourable ilian that provided for its own like services or
for like services of non-affiliated service suppliers or for its subsidiaries or other zffiliates”;

[ in 2 timely fashion, on terms, conditione (including technical standerds and specifications) and
cost-criented rates that are transparent, reasoneble, naving regerd (¢ ceonomic fezsibility, and
sufficiently unbundled sc that the supplier necd not pay for netwerk conipenents or facilities
tha( it does not require for the service to be provided; and

¢ upen reguest, 2t peints in addition to the network fermiratizn poinis offered t¢ the mejority
cf users, subject to charges that reflect the cost of construction of nzcessary addivional facilities.

2.3, Public aveailabilitv of the nrocedures for interccnnecticn negotiations

The procedures applicable for interconnection (o a2 mgjor supplier will be mace publicly available.

L, Transparency of interconnection arrangements:

o is ensured thet & mzjor supplier will make putlicly evailable cither its interconnection agrecments
i ¢ reference interccinection offer. )

2.5, Interconncction : digpute settlement:

4 service supplier requesting interconnection with @ mejor supplier will have recourse, cither :
2) at any time or

) after a reasonable period of time which has been made publicly known to an independent
domestic body, whicl may be 2 regulatery body as referred to in paragrapl: £ below, to rescive
disputes regerding appropricte terms, conditions and rates for intercornection within a reascnable
period of time, to the extent that these have not been esteblislied previously.

‘Supplicrs of services or networks not genesally available o the public, such as closed user graups, have guaranteed rights to connect
with the public teleccommunications trznsport network or sen ices on terms, conditions and rates which are non-d iscriminatory, transparent
and cost-oriented. Such terms, conditions and rates may, however, vary from the terms, conditions and ratcs applicable to interconnection
between public telecommunications networks or services.

"Different terms, conditions and ratcs may be set in the Community for operators in different markct segments, on the Lasis of
non-discriminatory and transparent national licensing provisions, where such differences can be objectively justified because thesc services
are not considered "like services”.

It



European Communities and Member States

3. UNIVERSAL SERVICE:

Any Member has the right to define the kind of universal service obligation it wishes to maintain
Such obligations will not be regarded as anti-competitive per se, provided they are administered iy
2 transparent, non-discriminatory and competitively neutral manner and are not more burdensome thap
nzcessary for the kind of universal service defined by the Member.

1. PUBLIC AVAILABILITY OF LICENSING CRITERIA:

Where a licence is required, the following will be made publicly available:

2) all the licensing criteria and the period of time normally required to reach a decision concerning
an application for a licence and

b) the terms and conditions of individual licences.

The rzasons for the denial of a licence will be made known to the applicant upon request.

5. INDEPENDENT REGULATORS:

The rzgulatory body is separate from, and not accountable to, any supplier of basic telecommunications
sarvices. The decisions of and the procedures used by regulators shall be impartial with respect to
all market participants.

6. ALLOCATION AND USE OF SCARCE RESOURCES:

Any procedures for the allocation and use of scarce resources, including frequencies, numbers and
rights of way, will be carried out in an objective, timely, transparent and non-discriminatory manner.

The current state of allocated frequency bands will be made publicly available, but detailed identification
of fraguencizs allocated for specific government uses is not required.

1
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DLCIZION O COMMITMENTS I BASIC TELECCMMURNICATIONS

The Council for Trade in Services,
Having regard to the Annex on Negotiztions cn Bagic Telecommunications,

Having regard to the results of the negotiations conducted under the terms of the Decision on
Negotiations on Basic Telecommunications adopicd al Marrakesk on 15 April 1994,

Acting upern the final Report of the Negotiating Group on Basic Telecommmnications,

Decides as follows:

. To adept the exi of the “"Fourth Protocol to the Genera! Agreemcnt on Trade in Services®

(kereinafier referied o as the Protocel} and (o wlie note of the Schiedules of Conunitments ang Lists
of Exemptions from Article I listed in the Attachment o the final Repo:t of the Negotiating Group
on Basic Telecommunicatione,

~ 4. . . . . - . -

2. Commencing tmmediately and continving until the date of enuy into force of the Protocol”
IMembers concerned shall, to the fullest extent consistent with their exicting legistation and regulaticns,
not take measures which wetld be inconsistent with their undertzkings resulting from these negotiatic s,

3. During the period from 1§ Jauuary to 15 Febraary 1997, a Member whiclt has a Scheduie
of Commitments Znnexed o the Pretacol, may supplement ar modify such Schedule or its List of
Article 11 Exemptions. Any such IMember which has no( aunexed ta the Protocol z List of Article I
Excimptions may subniit such a list during the seme period. '

4. A Group on basic telecommunications reporiing to the Council for Trade in Services shali conducr
consultations on the implementation of paragraph 3 above commeuncing its work no tater than S0 days
from the adoption of the Decision.

5. Tlie Council for Trade in Services shall monitor the acceptance of the Protocal by Members
concerned and shall, at the request of a Member, examine any concerns raised regarding the application
of paragraph 2 above.

6. Members of the World Trade Organization which have not annexed to the Pretocal Schedules
of Commitments or Lists of Exemptions from Article Il may submit, for approval by the Council,
Schedules of Comumitments and Lists of Exemptions from Article T relating to basic telecommunications
prior to 1 January 1998.
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WORLD TRADE

15 February 1997
ORGANIZATION

(97-0675)

Group on Basic/Tclecommunications

REPORT OF THE GROUP ON BASIC TELECOMMUNICATIONS

1. This report is made in accordance with paragraph 4 of the Decision on Commitments in Basic
Telecommunications, adopted by the Council for Trade in Services on 30 Apri 1996 (S/L/19). In
paragraph 1 of this Decision, the Council also adopted the text of the Fourth Protocol to the General
Agreement on Trade in Services and took note of the Schedules of Commitments and Lists of Exemptions

from Article II listed in the Amachment to the final Report of the Negotiating Group on Basic
Telecommunications (S/NGBT/18).

2. The Decision on Commitments on Basic Telecommunications established the Group on Basic
Telecommunications to "conduct consultations on the irmplementation of paragraph 3 of the Decision".
Paragraph 3 states that "during the period from 15 January to 15 February 1997, a Member which
has a Schedule of Commitments annexed to the Protocol, may supplernent or modify such Schedule
or its List of Article II Exemptions™ and that "any such Member which has not annexed to the Protocol
a List of Aricle II Exemptions may submit such a list during the same period”.

3. Atthe Group’s first meeting in July 1996, participants suggested that the principal issues before
the GBT included the desirability of improving the quarttity and quality of Schedules offered, and the
need to address certain issues which had been left unresolved in April. Subsequently, the Group
‘sponsored frequent réunds of bilateral negotiations on offers and regularly included discussion of
outstanding issues in its meetings. In November participants began submitting revised draft offers
of commuments on basic telecommunications for consideration. The Group's Report to the Council
on Trade in Services (§/GBT/2). which formed part of the Report to the Singapore Ministerial
Conference, recommended that Ministers “stress their commitment to bring the negotiations on basic
telecommunications to a successful conclusion by 15 February 1997, urge ali WTO Members to strive
for significant. balanced and non-discriminatory liberalization commitments on basic telecommunications
by that date and recopnize the unportance of resolving the principal 1ssues before the GBT". The
Declaration adopted by Ministers in Singapore (WT/MIN(96)/DEC) contained a commitment to-"achieve
a successful conclusion to the negatiations on basic telecommunications in February 1997". Ministers
also stated “We are determined to obtain a progressively higher level of liberalization in services on
a murtually advantageous basis with appropriate flexibility for individual developing country members,
as envisaged in the agreement. in the continuing negotiations and those scheduled to begin no later
than 1 January 2000. In this context. we look forward to full MFN agreements based on improved
market access commitments and national treaument”.

4. In its discussions on outstanding issues. the Group considered the following mauers: ways
to ensure accurate scheduling of commitments - particularly with respect 10 supply of services over
satellites and 1o the management of radio spectrum; potenual anti-competitive distortion of trade in
international services; the status of intergovernmemal satellite organizations in relation to GATS

provisions; and the extent 10 which basic telecommunications commitments include transport of video
and/or broadcast signals within their scope.
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S. The Chairman issued notes reflecting his understanding of the position reached in discussion
of the scheduling of comniitments and management of radio spectrum. The first such Note set out a
number of assumptions applicable to the scheduling of commiunents and was intended to assist in
ensuring the transparency of commitments (S/GBT/W/2/Rev.1 of 16 January 1997). The second
addressed the allocation of radio spectrum, suggesting that the inclusion of references ta the availabiliry
of spectrum in schedules was unnecessary and that such references should be deleted (SIGBT/W/3
of 3 February 1997). These Notes are artached to this Repert.

6. By 15 February 1997 the total number of schedules submitied had reached 55 (counting as
one the offer of the European Communities and their Member States). Nine governments had submitted
tists of Article I1 Exemptions.

¥. The Group noted that five countries had tsken Article I exemptions in respect of the application
of differential accounting rates to services and service suppliers of cther Members. In the light of
the fact that the accounting rate system established under the Intermational Telecommunications
Regulations is the usual method of terminating infernational eraffic and by its nature involves differential
rates, and in order 1o avoid the submission of further such exemptions, it is the understanding of the
Group that:

- the application of such accounting rates would nat give rise to action by Members under
dispute setlement under the WTO; and

- that this understanding will be reviewed not later than the commencement of the further
Round of negotiaiions on Services Commitments due to begin nor later than ! January
2000.

. The Group alsc recalled paragraph 6 of the Decision of 30 April, which stated thar Members
of the World Trade Ocganization which have not annexed to the Protacol Schedules of Commitments
or Lists of Exemptions from Aricle Il may submit, for approval by the Council, Schedules of
Commitments and Lists of Exemptions from Article II relating to basic telecommunications prior
1 January 1998.

9. At its meeting of 15 February 1997, the Group adopted this report and the attached list of the
Schedules of Commitments and Lists of Anticle Il Exemptions, which, in accordance with paragraph 3
of the Decision on Commitments in Basic Telecommunications, will be attached to the Fourth Protocol
to the General Agreement on Trade in Services in replacement of those attached on 30 April 1996.
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WORLD TRADE

16 January 1997 .

ORGANIZATION

(97-0173)

Group on Basic Telecommugications

Note by the Chairman

Revisi

It has been suggested by a number of delegarions that it might be helpful to produce a brief
and simple note on assumprions applicable to the scheduling of commitments in basic telecoms. The
purpose of the artached note is 1o assist delegarions in ensuring the transparency of their commitments
and 1o promaote a better understanding of the meaning of commitments. This note is not intended to
have or acquire any binding legal starus.

NOTES FOR SCHEDULING BASIC TELECOM SERVICES COMMITMENTS

I Unless otherwise noted in the sector column, any basic telecom service listed in the sector
column:

(a) encorhipasses local. long distance and international services for public and non-public
use; '

M) may be provided on a facilities-basis or by resale: and
(c) may be provided through any means of technology (e.g.. cable!, wireless, satellites).

2. Subsector (g) —private leased circuit services — involves the ability of service suppliers to sell
or jease any rype of network capacity for the supply of services listed in any other basic telecom service
subsector unless otherwisé noted in the sector column. This would include capacity via cable, satellite
and wireless network.

3. fn view of points | and 2 above, it should not be necessary to list cellular or mobile services
as a separate subsector. However. a number of Members have done so, and a number of offers have
commitments only in these subsectors. Therefore. in order to avoid extensive changes in schedules.
it would seem appropriate for Members 10 maintain separate entries for these subsectors.

'Including all types of cable.
21



WORLD TRADE

3 February 1997
ORGANIZATION
(97-0415)
Group on Basic Telecommunications Originzl: English

CHAIRMAN'S NOTE

Marke! Access Limitarions on Spectrum Avaiiabilin'»

Many Members have entries in the market access colurmn of their schedules indicating thar
commitments are “subject lo availability of specoum/frequency” or similar worcicg. In light of the
physical nature of spectrum and the constraints inherent in its use, it is understandztle that Members
may have sought to rely on these words to adequately protect legitimzie spectrurm manzgement policies.
There is, however, doubt that words such as “subject to availability of spectrum/frequency” as listed
in the market access column of many Members' schedules 2chieve that objective.

Spectrum/frequency management 1S nat, per se, a measure which nceds to be listed under
Article XV]. Furthermore under the GATS each Member has die right to exercise spectrum/{regquency
management. which may affect the number of service suppliers, provided that this is done in accordance
with Article V1 and other reievant provisions of the GATS. This includes the ability o 2llocate frequency
- bands taking into accoumt existing and furure needs. Also, Members which have made additional
commitment in line with the Reference Paper on regulatory principies are bound by its paragraph 6.

Therefore. words such as “subject 1o availability of spectrum/frequency” are unnecessary and
should be deleted from Members® schedules.
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