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KOMISIJAS ZINOJUMS

par Padomes 2001. gada 12. marta Direktivu 2001/23/EK par dalibvalstu tiesibu aktu
tuvinasanu attieciba uz darbinieku tiesibu aizsardzibu uznémumu, uznémeéjsabiedribu

vai uzpémumu vai uznémeéjsabiedribu dalu ipasnieka mainas gadijuma

IEVADS

Padomes 2001. gada 12. marta Direktiva 2001/23/EK par dalibvalstu tiesibu aktu
tuvinasanu attieciba uz darbinieku tiesibu aizsardzibu uznémumu, uznémeéjsabiedribu
vai uzpémumu vai uzpéméjsabiedribu daju ipa$nieka mainas gadijuma' kodificé
Padomes Direktivu 77/187/EEK?, kura grozijumi izdariti ar Padomes
Direktivu 98/50/EK°. Saskana ar 7.bpantu, ko ieviesa ar Direktivu 98/50/EK,
»Komisija iesniedz Padomei §is direktivas noteikumu ietekmes analizi lidz
2006. gada 17. julijam. Ta ierosina jebkadus grozijumus, kas lickas vajadzigi”. Sis
pants ir kluvis par Direktivas 2001/23/EK 10. pantu. Sa zinojuma mérkis ir analizgt
direktivas noteikumus, nemot véra iegiito pieredzi un jo ipasi Tiesas judikattiru, ka
ar1 dalibvalstu un socialo partneru atbildes uz Komisijas nosiitito aptauju (skat.
I pielikumu), lai ta varétu izteikt priekSlikumus par iesp&jamiem grozijumiem.
Komisijas dienesti 2007. gada sagatavos siku zinojumu par direktivas istenoSanu
katra no divdesmit piecam dalibvalstim.

Direktiva, kas pamatojas uz EK Liguma 94. pantu, ir paredz€ta darba némeéju
aizsardzibai darba dev€ja mainas gadijuma, jo ipasi lai nodroSinatu darba peémeju
tiesibu aizsardzibu. Ta vadas no konstatéjuma, ka dalibvalstis ir atSkiribas darba
némgeju aizsardzibas joma, un uzsver So atskiribu iesp&jamo ietekmi uz ieksgja tirgus
darbibu. Tapéc §1 aizsardziba ir jasaskano. Sadas saskano$anas mérkis ir divkarss:
nodroSinat salidzinamu darba néméju tiesibu aizsardzibu dazadas dalibvalstis un
vienlaikus tuvinat no Siem aizsardzibas noteikumiem izrietoSos Kopienas uzpémumu
pienakumus.

Tiesa vairakas reizes ir uzsverusi, ka direktivas noteikumi jauzskata par obligatiem,
tada nozimé, ka no tiem nedrikst atkapties darba pe€méjiem nelabvéliga nozime.
Tadgjadi darba n€mgjs nevar atteikties no tiesibam, ko tam pieskir $1 direktiva, un §is
tiesibas pat ar darba némgja piekriSanu nedrikst ierobezot, pat ja $adas piekriSanas
rezultata radusas ne@rtibas tieck kompens€tas ar tadam priekSrocibam, kas vinu
visuma nenostada neizdevigaka situacija.

Pamatojoties uz direkttvu, Iidz 2006. gada 31. augustam tika pienemti 44 Tiesas
spriedumi, no kuriem 40 attiecas uz prejudicialiem jautdjumiem. Trisdesmit no Siem
spriedumiem bija saistiti ar direktivas pieméroSanas jomu un jo T1paSi ar
Ipasumtiesibu nodoSanas jeédzienu. Direktiva 98/50/EK S§is jédziens tiek precizéts,

OV L 82,22.3.2001., 16. Ipp.

OV L 61, 5.3.1977., 26.1pp. ST direktiva ir viens no pasakumiem, kas paredzeéti EEK 1974. gada
21. janvara socialas ricibas programma.

OV L 201, 17.7.1998., 88. Ipp.
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2.1.

2.1.1.

2.1.2.

2.2

2.2.1.

pamatojoties uz Tiesas apjomigo judikatiiru. Tas, Skiet, skaidro, kad€] péc 2001. gada
17. julija (direktivas transpon€sanas termins) ir bijis tikai viens spriedums attieciba
uz TpaSumtiesibu nodoSanu.

DARBIBAS JOMA (1. UN 2. PANTS)
Darbibas joma attieciba uz personam
Attiecigas struktiiras

Direktiva attiecas uz uzp€mumu, uzpéméjsabiedribu vai uzpémumu vai
uznéméjsabiedribu dalu Ipaumtiesibu nodosanu. Sos jédzienus var apvienot viena
visparigaka ,,saimnieciskas vienibas” jédziena, kas §is direktivas mérkiem ir jasaprot
ka organizg&ta resursu sagrupéSana mérktiecigas saimnieciskas darbibas veikSanai.

No saimnieciskas darbibas viedokla galvenais elements, kas raksturo saimniecisko
vienibu ka uznp€mumu vai uznémejsabiedribu, ir tas saimnieciska darbiba jeb fakts,
ka ta piegada preces vai sniedz pakalpojumus tirgii. Valsts parvaldes iestazu darbiba
neietilpst §1s direktivas piemérosanas joma.

Ipasumtiesibu nodoSana saistiba ar jiras kugiem direktiva nav ietverta. Tomer
divpadsmit dalibvalstis (skat. I pielikuma 1.5.jautajumu) noteikumi, ar kuriem
transpong $o direktivu, tick pieméroti attieciba uz juras kugiem.

Aizsargatie darba némeéji

,Darba nemejs” ir katra persona, kuru ka darba némeju aizsarga attiecigas valsts
darba tiesibas. Visi darba neéméji ir aizsargati, tostarp darba neéméji, kas noslégusi
ligumu uz noteiktu laiku vai nepilna darba laika darba némé;ji.

Darbibas sféra

Lai var€tu notikt TpaSumtiesibu pareja, ir jaievéro $adi divi nosacijumi: a) janotiek
darba dev€ja mainai un b) parnemtajai vienibai ir jasaglaba sava identitate.

Darba devéja maina

Ir janotiek izmainam liguma attiecibas juridiskai vai fiziskai personai, kas ir atbildiga
par darbibas turpinaSanu un uzpemas darba dev€ja pienakumus attieciba uz
ekonomiskas vienibas darba néméjiem.

Uzpeémuma 1paSumtiesibu pareja nenotiek, ja lielaka uznémuma akciju dala maina
ipasSnieku vai ja notiek lielakas akcionaru dalas maina, jo nemainas darba devéja
juridiska persona. Komisija uzskata, ka direktivas parskatiSana ar meérki ietvert
nodoSanas jédziena kontroles mainu, ka tas paredzéts Eiropas Arodbiedribu
konfederacijas prieksSlikuma (skat. Ipielikuma 4.jautdjumu) paslaik nav
attaisnojama. Lai arT kontroles parieSana var izsaukt izmainas uznémuma, faktiski
darba némegju juridiska situacija attieciba pret darba dev€ju nemainas. Jebkura
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2.2.2.

2.3.

gadijuma saskana ar Direktivu 2002/14/EK” par §im izmainam tiks veikta attieciga
inform&Sana un konsultacijas.

Identitates saglabdasana

Identitates saglabasana nozimé, ka jaunais darba devejs turpina ieprieks€jas darbibas
un patur iepriek$€jo personalu, vadibu, darba organizaciju, darba metodes vai
pieejamos darbibas resursus. Valstu tiesas var izlemt, vai nodoSana ir vai nav
notikusi, nemot vera 1pasus interpretacijas krit€rijus:

— uznémuma vai uznémeéjsabiedribas veids;

— vai tiek nodotas Tpasumtiesibas uz tadiem materialiem elementiem ka €kas vai
kustamais TpaSums;

— nematerialo elementu vertiba nodoSanas bridr;

— vai jaunais darba devgjs nodarbinas lielako dalu no darba néméjiem;

— vai tiek nodotas Tpasumtiesibas uz klientiem;

— lidzibas pakape starp veiktajam darbibam pirms un p&c ipaSumtiesibu nodosanas;
— vajadzibas gadijuma darbibas partrauksanas periods.

Tomer visi Sie elementi ir tikai dal&ji kop€jas novertéSanas aspekti, un tapec tos
nevar nemt vera atseviski.

Irijas iestades ir ierosindjuas parskatit TpaSumtiesibu nodoSanas jédzienu, lai
noskaidrotu direktivas piem&roSanu attieciba uz darbibas eksternalizaciju, proti,
viena uznémuma funkcijas vai pakalpojuma pieskirSanu citam uzgémumam.

Komisija uzskata, ka direktiva sniegtais TpaSumtiesibu nodoSanas jédziens Tiesas
interpretacija ir pietickami plass, lai pilditu ta galveno mérki — darba péméju
aizsardzibu darba dev&ja mainas gadijuma dazados eksternalizaciju gadijumos, kas
var rasties divdesmit piecu dalibvalstu situacijas. Tapéc Komisija uzskata, ka $a
jédziena parskatiSana paslaik nav attaisnojama.

Teritoriala pieméroSana

So direktivu pieméro, ,,ja un ciktal uzp@mums, uznéméjsabiedriba vai uzpémuma vai
uznéméjsabiedribas dala, kuru TpaSumtiesibas tiek nodotas, atrodas Liguma darbibas
=%

teritorija” (1. panta 2. punkts) vai Eiropas Ekonomiskas zonas dalibvalsti (Norvégija,
Islande, Lihtensteina) (Eiropas Ekonomikas zonas liguma’ 68. pants).

Komisija un dazas dalibvalstis (skatit Ipielikuma 1.1.-1.4.jautajumus) ir
konstatgjusas, ka valstu pasakumu pieme&roSana, lai Tstenotu parrobezu ipaSumtiesibu
nodosanas direktivu, var radit problémas, kuras direktiva nespgj atrisinat. Direktiva

Eiropas Parlamenta un Padomes 2002. gada 11. marta Direktiva 2002/14/EK, ar ko izveido vispargju
sisteému darbinieku informésanai un uzklausiSanai Eiropas Kopiena, OV L 80, 23.3.2002., 29. Ipp.
OV L 1,3.1.1994., 3. Ipp.
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3.1.

3.2.

3.3.

pretéji Komisijas 1974. gada priekSlikumam nav sniegti noteikumi likumu koliziju
gadijumos. Tomeér dazos no Siem noteikumiem tiek 1pasi sniegta norade uz
piemérojamam valsts tiestbam: piemé&ram, darba néméja jédziens (2. panta 1. punkta
d) apakSpunkts) vai darba liguma definicija (2. panta 2. punkts). Lai izskatitu dazus
parrobezu TpaSuma tiesibu nodosanas aspektus ar1 Tiesa ir izmantojusi atsauces uz
dalibvalstu tiesibu aktiem. Visbeidzot direktiva dalibvalstim pielauj vairaku variantu
izveli. Lai gan starptautiskds privattiesibas un jo ipa$i Romas konvencija® var sniegt
risingjumus attiecitba uz individualo darba attiecibu situaciju starpvalstu
TpaSumtiesibu nodosSanas gadijuma, sadu nodosanu kolektivais aspekts (kolektivie
ligumi, darba neéméju parstavju aizsardziba, informe&Sanas un konsultéSanas
pienakums) netiek risinats. Tapéc Komisija uzskata, ka direktiva varétu 1pasi izskatit
jautdjumu par starpvalstu nodosanam.

DARBA NEMEJU TIESIBU AIZSARDZIBA (3.-5. PANTS)
Tiestbu un pienakumu nodosana ipaSumtiesibu parmantotajam

Ipasumtiesibas nododosas personas tiesibas un pienakumi, kas izriet no darba liguma
vai darba attiecibam, kas pastav Ipasumtiesibu parejas diena, sakara ar ipaSumtiesibu
nodoSanu pariet ipaSumtiesibu parmantotajam.

So tiesibu un pienakumu nodo3ana notick automatiski kopa ar uznémuma nodosanu,
un tas nedrikst biit paredz&tas nododosai personai vai Ipasumtiesibu sanéméjam, vai
darba néméju piekrisanai, tomér neskarot atseviska darba néméja tiesibas partraukt
savas darba attiecibas ar ipasumtiesibu sanéméju.

Ipasumtiesibu nodoS$ana attiecas uz visam darba péméja tiesibam, kas minétas
3. panta 1. punkta un uz kuram neattiecas 3. panta 4. punkta paredzetie iznémumi
(skat. turpmak 3.4. punktu).

Ipasumtiesibas nododo$as un sanemo3as personas iespéjama solidara atbildiba

Principa 1paSumtiesibas nododoS$a persona tiek atbrivota no darba devgja
pienakumiem ar nodoSanas aktu, nepaklaujot So juridisko efektu iesaistito darba
némeju piekriSanai. Tomér dalibvalstis var noteikt, ka persona, kas nodod
Ipasumtiesibas, un IpaSumtiesibu sanémeéjs péc to nodosanas dienas ir solidari
atbildigi par pienakumiem, kuri ir izriet no darba liguma vai darba attiecibam, kas
pastav TpaSumtiesibu parejas diena. Cetrpadsmit dalibvalstu tiesibu aktos ir noteikta
Sada personas, kas nodod ipaSumtiesibas, un TpasSumtiesibu saneéméja solidaritate
(skat. I pielikuma 2.1. jautajumu).

Piemérojamais kolektivais ligums

Direktivas 3. panta 3. punkta ir paredz€ts, ka pec Tpasumtiesibu parejas to saneémgejs
turpina ievérot tos pasus kolektiva liguma noteikumus un nosacijumus, kas saskana
ar ligumu attiecas uz personu, kas nodod 1pasumtiesibas, Iidz kolektiva liguma
izbeigSanai vai termina beigam, vai Iidz bridim, kad st3jas speka cits kolektivais

1980. gada Romas konvencija par tiesibam, kas piemérojamas ligumsaistibam, (konsolidéta versija),
OV C27,26.1.1998., 34.-46. Ipp.
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34.

3.5.

ligums. Dalibvalstis drikst ierobezot darba tadu attiecibu saglabasanas periodu, kas
izriet no kolektiva Iiguma ar nosacijumu, ka tas nav mazaks par vienu gadu. Katra
gadfjuma S§is peédgjais ierobezojums tiek piemérots tikai tad, ja gada laika péc
IpaSumtiesibu parejas neiestdjas neviena no iepriek§Sminétajam situacijam. Desmit
dalibvalstis ir izmantojusas So perioda ierobezoSanas iesp&ju (skat. I pielikuma
2.2. jautajumu).

Ipasumtiesibu sanéméjam ir saisto§s tikai kolektivais ligums, kas ir speka
ipaSumtiesibu parejas bridi; direktiva neaizsarga hipotétiskus ieguvumus no
kolektivo ligumu turpmakas attistibas.

Paslaik Komisija neuzskata, ka ir vajadzigs tads direktivas skaidrojums, kadu to
ierosina Slovakijas Republikas iestades, lai nemtu véra situaciju, kad 1paSumtiesibu
nodosanas rezultata biitu japieméro vairaki kolekfivie ligumi. Sadas situacijas
noslédzot jaunu kolektivo ligumu, ka tas paredzéts 3. panta 3. punkta, darba
attiecibas tiktu vienadotas.

Direktivas nepiemérosSana pabalstiem, kas pieskirti arpus ar likumu
noteiktajam socialas droSibas sistemam

Ja vien dalibvalstis nenosaka citadi, tad ipasSumtiesibu pareju nepieméro darba
néméju tiesibam uz vecuma, invaliditates vai apgadnieka zaud&uma pabalstu
saskana ar uzp@muma vai starpuznémumu papildu pensiju programmam arpus
dalibvalstu normativajos aktos paredz€tas sociala droSibas sist€mas. Tapéc personas,
kas nodod 1pasumtiesibas, pienakumi, kas pamatojas uz likuma neparedz€tu sist€ému,
netiek nodoti. Trispadsmit dalibvalstis §is tiesibas tiek nodotas lidzigi ka jebkuras
citas tiesibas tapéc, ka tas ir 1pasi ietvertas, vai tapec, kas tas nav 1pasi izslégtas.
Turklat Komisija konstate, ka dazas dalibvalstis to, kas nav 1pasi ieklauts, uzskata par
izslégtu (skat. I pielikuma 2.3. jautajumu).

Tapeéc ir jaatzime, ka 2005. gada 20. oktobr1 Komisija iesniedza priekSlikumu
Eiropas Parlamenta un Padomes direktivai par papildu pensijas tiesibu parvedamibas
uzlabosanu’. Sis priekslikums patlaban tiek apspriests starpiestazu liment.

Grozijumi darba apstaklos

Ta ka 1paSumtiesibu sane€mejs aizstaj personu, kas nodod 1paSumtiesibas, attieciba uz
tiesibam un pienakumiem, kas izriet no darba attiecibam, direktiva IpaSumtiesibu
sanémé&jam neaizliedz mainit darba attiecibas, ciktal piemérojamie valsts likumi
atlauj $adu mainu situacijas, kas nav saistitas ar uzn€muma IpaSumtiesibu nodosanu.

Ja darba ligums vai darba attiecibas ir izbeigtas tapec, ka IpaSumtiesibu pareja saistas
ar butiskam darba apstaklu izmainam par sliktu darba némé&jam, tad darba devgjs ir
atbildigs par darba liguma vai darba attiecibu izbeigSanu. Valsts tiesas pienakums ir
noteikt, vai TpaSumtiesibu sanémeéja piedavatais darba ligums biitiski maina darba
apstaklus par sliktu darba némeéjiem.

Komisija neuzskata par vajadzigu paSlaik piepemt Apvienotas Karalistes
priekslikumu ieklaut iesp&ju darba dev&jam ar darba némeja piekriSanu grozit darba

7

COM (2005) 507, galiga redakcija.

LV



LV

3.6.

3.7.

3.8.

ligumu, lai saskanotu darba apstaklus starp jau esoSajiem darbiniekiem un
darbiniekiem, ko skarusi IpaSumtiesibu pareja, ar nosacljumu, ka Sie grozijumi
visuma nepasliktina So darba némé&ju darba apstaklus. Komisija uzskata, ka $adu
saskanosanu var veikt, izmantojot kolektivos ligumus, jo to noslégSana piedalas
darba né€m¢éju parstavji, tadeéjadi nodrosSinot pienacigas garantijas darba némejiem, ko
skarusi paSumtiesibu pareja.

Aizsardziba pret atlaiSanu

Uzpémuma, uzp€méjsabiedribas vai uzn€muma vai uznéméjsabiedribas dalas
IpaSumtiesibu nodoSana pati par sevi nevar biit par pamatu atlaiSanai, ko veic
persona, kura nodod 1pasumtiesibas, vai IpaSumtiesibu sanéméjs, bet Sis noteikums
nenoverS atlaiSanu, ko izraisa darbasp€ka izmainas ekonomisku, tehnisku vai
organizatorisku iemeslu d&]. Tapéc direktiva aprobezojas aizliegt tikai tadu atlaiSanu,
kuras vienigais pamatojums ir IpasSumtiesibu nodosana.

Dalibvalstim ir tiesibas ierobezot direktivas darbibas jomu attieciba uz atlaiSanu un
nepaplasinat paredz€to aizsardzibu attieciba uz ,.konkrétu kategoriju darbiniekiem,
uz kuriem neattiecas dalibvalstu normativie akti vai prakse attieciba uz aizsardzibu
pret atlaiSanu”. Tikai Cetras dalibvalstis izmanto So iesp&ju (skat. I pielikuma
2.4. jautajumu).

Darba némgji, kurus neilgi pirms uzpémuma paSumtiesibu nodoSanas nelikumigi
atlaidusi persona, kura nodod ipaSumtiesibas, un kurus nav piepémis darba
TpaSumtiesibu sanémgejs, ir tiesigi atsaukties uz §is atlaiSanas nelikumigumu.

Darba neémeéja tiesibas izbeigt darba attiecibas ar ipaSumtiesibu sanémeéju

Direktivas mérkis ir aizsargat darba némeju tiesibas darba devéja mainas gadijuma,
dodot tiem iespju turpinat stradat IpaSumtiesibu sanéméja laba tados paSos
apstaklos, par kadiem tie vienojas ar personu, kas nodod ipasuma tiesibas. Tomer tas
meérkis nav garantét liguma turpinasanu ar personu, kas nodod pasuma tiesibas, ja
darba n€mgjs nevéelas turpinat stradat Ipasumtiesibu sanéméejam. Pienemot, ka darba
némejs brivpratigi nolemj neturpinat ligumsaistibas vai darba attiecibas ar
Ipasumtiesibu sanéméju, dalibvalstu pienakums ir pienemt [émumu attieciba uz $o
ligumu vai darba attiectbam. Sada gadijuma dalibvalstis var jo Tpasi paredzét, ka par
darba Iiguma vai attiecibu izbeigSanu atbildigs ir vai nu darba né€mgjs, vai darba
devgjs. Tas arl var noteikt, ka ligums vai darba attiecibas ir japatur personai, kas
nodod Tpasuma tiesibas.

IpaSumtiesibu nodo$ana saistiba ar maksatnespgjas procediiru

Lai garant€tu maksatnesp&jigo uzpnémumu izdzivosanu, direktivas 5. pants atlauj
dalibvalstim zinamu elastigumu.

Principa direktivas 3. un 4. pantu nepieméro atklatam maksatnespg&jas procediiram,
kas saktas noliika veikt TpaSumtiesibas nododosas personas aktivu realizaciju un
atrodas kompetentas valsts iestades uzraudziba. Ja Sie divi panti ir piem&rojami
maksatnespgjas procedirai kompetentas valsts iestades uzraudziba, dalibvalstis
saskana ar 5. panta 2. punktu var paredzgt, a) ka TpaSumtiesibas nododosas personas
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3.9.

paradus nenodod TpaSumtiesibu sanémé&jam saskana ar S$aja panta sniegtajiem
noteikumiem vai b) ka zinamos apstaklos var mainit darba némeéja darba apstaklus.

Ja pret personu, kas nodod ipasumtiesibas, uzsakta bankrota procediira, vienpadsmit
dalibvalstis pieméro valsts noteikumus par Tpasumtiesibu nodoSanas direktivas 3. un
4. panta transponéSanu. SeSas dalibvalstis izmanto iesp&jas, ko sniedz 5. panta
2. punkts (skat. Ipielikuma 2.6. un 2.7.jautajumu). Attieciba uz So noteikumu
praktisko nozimi dalibvalstim nav informacijas, kas liecinatu par to, par cik pieaudzis
izglabto maksatnesp&jigo uzpémumu skaits $o izn@mumu piemé&roSanas gadijuma
(skat. I pielikuma 2.8. jautajumu).

IpaSumtiesibu nodoSana, ja persona, kas nodod IpaSumtiesibas, ir nopietnas
ekonomiskas krizes situacija

kuros bija definéta nopietnas ekonomiskas krizes situacija, kas atbilda 5. panta
3. punkta noteikumiem un, pamatojoties uz kuru varetu likumigi atlaut veikt
grozijumus darba apstaklos, ka tas noteikts 5. panta 2. punkta b) apakSpunkta. Tomér
Komisija uzskata, ka Italijas tiesibu akti parsniedz $adu vienkarSu darba apstaklu
grozijumu, jo ta izslédz krizes situacija esoSu uzpémumu darba né€méjus no
direktivas 3. un 4. panta priekSrocibam. Tapéc Komisija ir nolémusi dot Italijai
iespeju iesniegt apsveérumus par So jautajumu saskana ar EK 226. pantu (parkapums
Nr. 2005/2433). Tapéc zinojuma izstradasana par $a noteikuma darbibas sekam, ka
tas paredz€ts 5. panta 3. punkta otraja dala, nav pamatota.

DARBA NEMEJU PARSTAVJU PIENAKUMU SAGLABASANA (6. PANTS)

Direktivas 6. panta mérkis ir nodroSinat attiecigo personu parstavibas statusa un
aizsardzibas nepartrauktibu. Attieciba uz parstavibas pienakumu nodroSinasanu, ir
janem vera, ka ja ipasumtiesibu nodosanas gadijuma uznéméjsabiedriba saglaba savu
autonomiju, proti, ta turpina pastavét ka atseviska uznémeéjdarbibas vieniba un to nav
absorbg&jusi kompleksaka struktiira, tad ir jasaglaba ipasSumtiesibu nodosanas skarto
darba néméju parstavju vai parstavibas statuss un pienakumi, ka tas noteikts
dalibvalstu tiesibu aktos. Tomer Sie noteikumi netiek piemeroti, ja saskana ar valsts
tiesibu aktiem ir izpilditi nepiecieSamie nosacijumi darba peméju parstavibas
izveidei.

Ja TpaSumtiesibu parejas skarto darba néméju parstavjiem pilnvaru laiks izbeidzas
Ipasumtiesibu nodoSanas rezultata, ,,parstavji bauda aizsardzibu, ka to paredz
dalibvalstu normativie un administrativie akti un prakse”.

INFORMACIJA UN KONSULTACIJAS (7. PANTS)

Personai, kas nodod ipaSumtiesibas, un TipaSumtiesibu sane@méjam, jasniedz
attiecigajiem TIpasumtiesibu parejas skarto darbinieku parstavjiem noteikta
informacija. Pienakums informé@t ir vispargjs, bet pienakums sniegt konsultacijas ir
ierobezots. Tas ir spéka tad, ja persona, kas nodod Tpasumtiesibas, vai Tpasumtiesibu
sanémgéjs paredz veikt pasakumus attieciba uz darbiniekiem, pieméram, stradajosSo
skaita samazinaSanu. Konsultacijam janotiek ar mérki ,,panakt vienosanos”.
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Dalibvalstim ir javeic visi vajadzigie pasakumi, lai darba pémé&ju parstavji tiktu
noziméti informacijas un konsultacijas noluka, ka paredzets 7.panta. Tomer
direktiva atstaj dalibvalstim ricibas brivibu, lai defin€tu darba néme&ju parstavibas
izveides noteikumus.

Pienakumus informét un sniegt konsultaciju pieméro neatkarigi no ta, vai lémumu,
kas izraisa IpaSumtiesibu pareju, pienem darba devejs vai uznémums, kas kontrolé
darba deveju.

Dalibvalstis var ierobezot iepriekSminétos pienakumus, attiecinot tos tikai uz tiem
uznémumiem vai uzpéméjsabiedribam, kuru darba npeémé&ju skaits atbilst
nosacfjumiem, lai iev€letu vai ieceltu kolegialu strukttiru, kas parstav darba némgjus.
Tikai Cetras dalibvalstis izmanto So iesp&ju (skat. I pielikuma 3.2. jautajumu).

Katra gadijuma, ja uzn€muma vai uznéméjsabiedriba nav darba néméju parstavju,
tad Sie darba némé;ji ieprieks ir jainforme.

Francijas iestades uzskata, ka neskatoties uz informaciju, kas sniedzama darba
néméju parstavjiem, darba devéjam — IpasSumtiesibu sanémejam, ir jaorganiz€ darba
néméju individuala informe&Sana par visiem likumiem, kas tiks pieméroti péc
IpaSumtiesibu nodosanas. Tomér Komisija uzskata, ka pasreiz€jais informé&Sanas
pienakums ir pietickams, lai palidz&tu darba neéméjiem aizstavet savas tiesibas, un
vienlaikus tas neapgriitina darba devE€us ar parak lieliem ierobezojumiem.
Neskatoties uz to, dalibvalstis vajadzibas gadijuma var paplasinat So pienakumu
valsts Itmeni saskana ar direktivas 8. pantu. Tapéc Komisija uzskata, ka $a jédziena
parskatiSana paslaik nav attaisnojama.

SECINAJUMS

Gandriz trisdesmit gadus peéc Direktivas 77/187/EEK pienemsanas Komisija uzskata,
ka direktivai joprojam ir svariga loma darba néméju tiesibu aizsardziba. Ar So tekstu
daudzu tadu dalibvalstu tiesibu sist€mas, kuras nepastavéja darba ligumu
saglabasanas princips, tas tika ieviests, neskatoties uz darba devgja juridiskas
personas mainu. ParskatiSana, kas tika veikta 1998. gada, turklat deva iesp&ju, no
vienas puses, preciz€t Ipasuma nodosanas jédzienu, izmantojot Eiropas Kopienu
Tiesas plaSo judikatiiru un, no otras puses, atstat dalibvalstim zinamu elastigumu
dazu noteikumu piemé&roSana, proti, personas, kas nodod Tpasuma tiesibas,
maksatnespéjas gadijuma.

Ta ka direktiva bija noteikts vajadzigais lidzsvars starp darba néméja aizsardzibu un
brivibu turpinat saimniecisku darbibu, ta liela méra padarija no sociala viedokla
pienemamaku lielu skaitu no parstrukturé$anas darbibam Eiropa.

Tomér Komisija uzskata, ka ar noliiku direktiva neskarot jautajumu par parrobezu
Ipasuma tiesibu nodoSanu un tomér paredzot piem@roSanu TpaSuma nodoSanai
gadijumos, kad uzp€mums, kura ipaSumtiesibas tiek nodotas, atrodas Liguma
darbibas teritorija, var radit nedrosibas sajiitu darba dev€jos un darba neémgjos.
Turklat Komisija uzskata, ka ES paplasinaSana un iek$g€ja tirgus nostiprinaSana, un
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parrobezu darbibas globalizacija un atvieglinasana, izmantojot regulas par Eiropas
uznéméjsabiedribu® un par Eiropas kooperativo sabiedribu’ vai direktivu par
parrobezu apvienoianos'’, ir faktori, kas var veicinat IpaSumtiesibu parrobezu
nodoSanas fenomenu. Tapéc Komisija uzskata, ka direktivu varétu grozit, lai
paskaidrotu $o jautajumu un tadgjadi veicinatu acquis communautaire uzlaboSanu.
Tapéc Komisija ir paredz€jusi apspriesties ar socialajiem partneriem saskana ar
Liguma 138. panta 2. punktu.

Padomes 2001. gada 8. oktobra Regula (EK) Nr.2157/2001 par Eiropas uzpéméjsabiedribas (SE)
statitiem (OV L 294, 10.11.2001., 1. Ipp.).

Padomes 2003. gada 22.julija Regula (EK) Nr. 1435/2003 par Eiropas uznéméjsabiedribas (SEC)
statiitiem (OV L 207, 18.8.2003., 1. Ipp.).

Eiropas Parlamenta un Padomes 2005. gada 26. oktobra Direktiva 2005/56/EK par kapitalsabiedribu
parrobezu apvienoSanos (OV L 310, 25.11.2005., 1. Ipp.).
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Technical annex

Overview of the replies to the questionnaire on Directive 2001/23/EC of 12 March 2001
on the approximation of the laws of the Member States relating to the safeguarding of
employees' rights in the event of transfers of undertakings, businesses or parts of
undertakings or businesses

11
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Do the national measures adopted in your country to implement the Directive

Questions 1.1 | apply to transfers of undertakings from your country to another Member State or
and 1.2 to another country of the EEA (Article 1(2))? / to countries outside the EEA
(Article 1(2))?
They apply to any employer subject to the 1968 Law on Collective Agreements.
Belgium In the case of cross-border transfers only the party located in Belgium will be
subject to Belgian law.
They apply to all labour law relationships subject to the Labour Code. Changes of
Czech place of work in connection with transfers involve termination of the employment
Republic relationship for organisational reasons with three months' notice and entitlement to
severance pay.
Denmark Yes, if the conditions are met for the employees concerned.
Germany Yes, provided German law is applicable under private international law.
Estonia Yes, provided the employment contract is concluded under Estonian law.
Greece The business to be transferred must be situated within the EU.
Spain Yes. The starting point is the Rome Convention. The applicable law will depend
pal on the time of transfer: before or after the change of place of work.
France In principle yes, but account should be taken of possible mobility clauses.
Ireland Yes. They are not specifically excluded.
Italy Yes, to the countries where the Rome Convention applies.
Cyprus Yes, no special exclusion.
Latvia Yes.
Lithuania Yes.
Luxembourg Yes, they apply to undertakings located in Luxembourg.
Yes. Hungary's provisions apply to all employment relationships on the basis of
Hungary which work is performed in Hungary and also to work performed temporarily
abroad.
Malta Yes, they apply to undertakings situated in the EEA.
Netherlands Yes, there is no special exclusion.
Austria Yes, but not outside Austria. Territoriality principle.
Poland No specific provisions. Need to use international private law.
Portugal Yes, by virtue of the Rome Convention.
Yes. Labour law applies to employment relationships between employers that
Sloveni have their registered office or residence in Slovenia and workers employed by
ovenia them. It also applies to employment relationships between foreign employers and
workers that are based on an employment contract in Slovenia.
Slovak Yes, no special exclusion
Republic ’ )
Finland No specific provision.
Sweden Not explicitly addressed. It would be for the ECJ to rule.
United . . . . .
. Yes, to transfers of businesses situated in the UK immediately before the transfer.
Kingdom
Iceland They Act apply to all countries of the EEA, to the Faeroe Islands and to member
celan states of the Convention establishing the European Free Trade Association.
They do not make a difference between transfers of undertakings from
Liechtenstein Liechtenstein to another EEA Member State or to countries outside the EEA.
For cross-border transfers § 1173a Art. 43 ff ABGB and the regulations of the
IPRG have to be considered.
The issue of cross border transfers not explicitly addressed in the national rules or
Norway

in the preparatory works.
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Question 1.3

Are the provisions of the Directive suitable for the cross-border transfers
mentioned in points 1.1 and 1.2?

There should be no major problems in case of transfers within the EEA. Possible

Belgium problems in the case of non-EEA countries.
Czech . Yes.
Republic
Denmark Yes.
Germany Yes.
Estonia No problems detected so far.
Greece Yes.
Spai The problems raised by the Directive are general (not specific to cross-border
pain transfers) and stem from the diversity of situations that can arise.
France No. The absence of express provisions on conflict of law creates problems.
Ireland No. Greater clarity is needed about the applicable law, jurisdiction and
enforcement.
Italy The Rome Convention suffices.
Cyprus No.
Latvia No problems detected so far.
Lithuania Yes.
Luxembourg | Yes.
Hungary No problem so far.
Malta No obstacle to application of the national rules implementing the Directive.
Netherlands No practical experience.
Austria Yes.
Poland Yes. The Rome Convention suffices.
Portugal The Rome Convention applies.
Slovene labour law does not cover enforcement of rights in case of cross-border
Slovenia transfers. It would be necessary to apply the rules of the different legal systems
involved.
Slovak . No.
Republic
Finland The Directive should state that it applies to cross-border situations.
Sweden No practical experience.
United There would intrinsically be greater difficulties in enforcing rights against foreign-
Kingdom based transferees.
No particular problems or conflicts that have arisen in connection with these
Iceland . .
specific provisions
Liechtenstein | Yes
As long as there is no court cases on cross border transfers in Norway, we do not
know the effects of the provisions in the Directive (or the Norwegian
implementation of the Directive). A discussion should be based on the eventual
Norway

problems that do occur in practice. Therefore Norway sees the need for a study of
the effects of the Directive when it comes to protection of workers in the case of
cross border transfers.
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Question 1.4

Do you consider that cross-border transfers from your country or to your country
are increasing in number or are likely to increase in number?

Belgium They are likely to increase.

lclz[eﬁll;)lic Likely to increase.

Denmark Increase expected.

Germany Likely to increase.

Estonia The employers' confederation has predicted an increase.

Greece Currently no cases.

Spain Likely to increase.

France No information available.

Ireland Increase expected.

Italy No specific information available.

Cyprus Not likely to increase due to the geographical characteristics of the island.

Latvia No information available.

Lithuania No information available.

Luxembourg | No such trend has been noted.

Hun gary No data on transfers. Stabilisation of the number . of foreign companies in
Hungary. Increase in the number of Hungarian companies abroad.

Malta No data available.

Netherlands No.

Austria Likely to increase.

Poland No cases reported. Difficult to speculate.

Portugal No cases reported.

Slovenia Likely to increase.

IS;:;SEHC Likely to increase.

Finland Likely to increase.

Sweden No statistics available.

Ul.llted No statistics available, but likely to increase.

Kingdom

Iceland No significant changes have been noted.

Liechtenstein | There are no statistics concerning cross-border transfers.

Norway In Norway there are no specific statistics on "transfers of undertakings" available.
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Question 1.5

Do the national measures adopted in your country to implement the Directive
apply to seagoing vessels (Article 1(3))?

Belgium No.

Czech . Yes

Republic

Denmark No.

Germany Yes

Estonia Yes

Greece No.

Spain Yes

France No.

Ireland No.

Italy Yes, except for possible specific rules in the Navigation Code.

Cyprus No.

Latvia No.

Lithuania Yes

Luxembourg | No.

Hungary Yes

Malta No.

Netherlands No.

Austria Yes

Poland Yes

Portugal Yes

Slovenia No.

Slovak . No.

Republic

Finland Specific provisions in force.

Sweden Yes.

United Yes, b}lt there are limitations if a UK-registered §hip situated in the UK
) immediately before the transfer ceases to be UK-registered as a result of the

Kingdom transfer.

Iceland No.

Liechtenstin | 0 e i ™ 7 A TC)

Norway No.
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Do your national provisions provide for joint liability from transferor and
transferee in respect of obligations which arose before the date of transfer from a

Question 2.1 contract of employment or an employment relationship existing on the date of the
transfer (Article 3(1))?
Belgium Yes, except debts from supplementary pension schemes.
Czech . No.
Republic
Denmark No.
German Yes, for debts which arose before the transfer and are due to be met within one
ermany year after the transfer.
. Yes, for debts which arose before the transfer and are due to be met within one
Estonia
year after the transfer.
Greece Yes.
Spain Yes, for 3 years after the transfer (or 4 years in the case of social security debts).
F Yes, except in the cases of insolvency proceedings and of successive contracts
rance without any direct contractual link between transferor and transferee.
Ireland No.
Italy Yes.
Cyprus No, only by agreement between transferor and transferee.
Latvia No.
Lithuania No. Only subsidiary responsibility for three years.
Luxembourg | Yes.
Hungary Yes, provided claims are enforced within one year after the transfer.
Malta No.
Netherlands Yes, for one year after the transfer.
Austria Yes.
Only for transfers of parts of undertakings. Not for transfers of whole
Poland -
undertakings.
Portugal Yes, for one year after the transfer.
Sloveni Only for claims made prior to the transfer and claims due to termination of
ovenia contracts.
Slovak
. No.
Republic
Finland Yes.
Sweden Yes, except insolvency situations or old-age, invalidity or survivors' benefits.
United No, except: a) compensation for failure to consult or inform and b) in the case of
Kingdom public employers, liabilities for injuries or disease which arose before the transfer.
Iceland Yes.
Liechtenstein | Yes.
Norway Yes.
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Do your national provisions implementing Article 3(3) limit the period for

Question 2.2 observing, following the transfer, the terms and conditions agreed in a collective
agreement? If the reply is yes, please indicate the period.

Belgium No.

Czech . No.

Republic

Denmark No.

Germany Yes: one year.

Estonia No.

Greece No.

Spain No.

France Yes: one year plus three months' notice.

Ireland No.

Italy No.

Cyprus Minimum period for observing any collective agreement is one year.

Latvia Provisions of any collective agreement cannot be amended to the detriment of the

& employee for one year.

Lithuania No, except in bankruptcy proceedings.

Luxembourg | No.

Hungary Yes: one year.

Malta No.

Netherlands No.

Austria Yes: one year.

Poland Yes: one year.

Portugal Yes: one year.

Slovenia Yes: one year.

Slovak . No.

Republic

Finland No.

Sweden Yes: one year.

United

. No.

Kingdom

Iceland No.

Liechtenstein | Yes: One year.
Yes. According to Section 16-2, 2™ paragraph, the transferee must observe the
terms and conditions agreed to in a collective agreement prior to the transfer,
unless the transferee explicitly declares in writing within three weeks of the
transfer, that he does not want to be bound by the agreement. However, the

Norway

transferred workers are entitled to keep their individual conditions of employment
that arise from the collective agreement agreed to by the transferor, until the
collective agreement expires, or a new collective agreement is entered into by the
transferee and the transferred employees.
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Does the transfer of rights and obligations under the national provisions
implementing paragraphs 1 and 3 of Article 3 apply in relation to employees'

Question 2.3 rights to old-age, invalidity or survivors' benefits under supplementary company
or inter-company pension schemes outside the statutory social security schemes
(Article 3(4)(a))?
Belgium No: specifically excluded unless there is a collective agreement to the contrary.
Czech Those schemes are not regulated by legislation in the Czech Republic. At present
. there is only legislation on supplementary pension schemes with a State
Republic contribution.
Denmark No, not specifically included.
Germany Yes.
Estonia Yes: no specific rules.
Greece Yes.
Spain Yes: specifically included.
France Yes.
Ireland No, not specifically included.
Italy Yes: all rights are transferred.
Cyprus No.
Latvia Yes, not specifically excluded.
Lithuania Yes, if they are part of a collective agreement.
Luxembourg | No, not specifically included.
H No. The supplementary pension funds regulated in Hungary are not company or
ungary inter-company pension schemes since they are not linked to employment.
Malta Yes.
Netherlands Yes, unles§ the transferee itself operates a pension scheme, in which case it can
choose which of the two.
. Yes, but the transferee has the right to object to the transfer sufficiently in
Austria
advance.
Poland Yes.
Portugal Yes. Since they may be established by collective agreement, they are transferred
in the same way.
Slovenia No, there is no regulation on this matter.
Slovak i
. No. They are not organised/managed by the employer.
Republic Y g seany oy
. Yes, they are considered employment benefits that are transferred just like all
Finland . I
other rights and obligations.
No. However, if they are established in a collective agreement they are transferred
Sweden :
in the same way.
United No, but if there is a transfer the transferee has to provide a minimum level of
Ki pension provision to employees who were entitled to participate in a scheme run
ngdom by the transferor.
Iceland No.
Liechtenstein | No.
Yes, they are transferred to the new employer. However, the transferee has the
option of applying existing pension schemes to the transferred employees after the
transfer. In situations where the pension schemes cannot be transferred (e.g.
Norway

transfers from public to private sector, where membership in the State pension
fund cannot be upheld), the transferee is obliged to ensure that the transferred
workers' are covered by another group pension scheme.
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Has the possibility laid down in the second subparagraph of Article 4(1)'" been

Question 2.4 used in your country? If the reply is yes, in which way?
Belgium No.
Czech . No.
Republic
Denmark No.
Germany No.
Estonia No.
Greece No.
Spain Yes: for senior managers.
France No.
Ireland No.
Italy No.
Cyprus No.
Latvia No.
Lithuania No.
Luxembourg | No.
Hungary Yes: for fixed-term employment contracts.
Malta No.
Netherlands No.
Austria No.
Poland No.
Portugal No.
Slovenia No.
Slovak . No.
Republic
Finland No.
Yes: for managers, relatives of the employer, employees working in the
Sweden employer's household and employees who are employed for work with special
employment support or in sheltered employment.
United Yes: for employees who do not have one year's qualifying service with their
Kingdom employer.
Iceland No.
Liechtenstein | No.
Norway No.

The transfer of the undertaking, business or part of the undertaking or business shall not in itself
constitute grounds for dismissal by the transferor or the transferee. This provision shall not stand in the
way of dismissals that may take place for economic, technical or organisational reasons entailing

changes in the workforce.

Member States may provide that the first subparagraph shall not apply to certain specific categories of
employees who are not covered by the laws or practice of the Member States in respect of protection

against dismissal.
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Do your national provisions implementing Articles 3 and 4 apply to transfers of

Question 2.5 undertakings where the transferor is the subject of bankruptcy proceedings or any
analogous insolvency proceedings mentioned in Article 5(1)?
. Not in cases of bankruptcy ("faillite"), but they apply in cases of pre-bankruptcy
Belgium ("concordat judiciaire").
Czech . Ves.
Republic
Denmark Yes.
Germany Yes.
Estonia Yes, if the trustee transfers employment contracts.
Greece No.
Spain Yes.
France th i.n cases of ~administration ("re.dressement judiciai.re") or receivership
("liquidation judiciaire") but they apply in cases of preservation ("sauvegarde").
Ireland No.
Italy No.
Cyprus No.
Latvia No.
Lithuania Yes. However, the administrator can dismiss employees.
Luxembourg | Yes.
Hungary Yes.
Malta No.
Netherlands No.
Austria No.
Poland Yes
Portugal Yes
Slovenia No.
Slovak
. No.
Republic
Finland No, unless the transferor and transferee were under the same control.
Sweden No.
United
. Yes.
Kingdom
Iceland No.
Liechtenstein | No.
Norway No.
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Has the possibility laid down in Article 5(2)(a)'* been used in your country? If the

Question 2.6 reply is yes, in which way?

Belgium Yes. It is provided for in Article 8 bi's of (;o.llective agreement (CCT) No 32 bis in
cases of pre-bankruptcy ("concordat judiciaire").

lclz:)(l:ll;)lic No. Normal rules on transfers apply.

Denmark No. Normal rules on transfers apply.

Germany Yes, through Court interpretations of national law.

Estonia No.

Greece No.

Spain Yes

France Yes

Ireland No.

Italy No.

Cyprus No.

Latvia No.

Lithuania No. Normal rules on transfers apply.

Luxembourg No. Normal rules on transfers apply.

Hungary No. Normal rules on transfers apply.

Malta No.

Netherlands No.

Austria No.

Poland Yes. The pl.lI'ChaSCI‘ of a ‘t.)ank.rupt company purchases it free of liabilities and is
not responsible for the obligations of the bankrupt.

Portugal No. Normal rules on transfers apply.

Slovenia No.

Slovak . No.

Republic

Finland No.

Sweden No.

Ililillifge(;iom Yes, for certain pre-existing debts.

Iceland No.

Liechtenstein | No.

Norway No.

Where Articles 3 and 4 apply to a transfer during insolvency proceedings which have been opened in
relation to a transferor (whether or not those proceedings have been instituted with a view to the
liquidation of the assets of the transferor) and provided that such proceedings are under the supervision
of a competent public authority (which may be an insolvency practitioner determined by national law) a

Member State may provide that:

(a) notwithstanding Article 3(1), the transferor's debts arising from any contracts of employment or
employment relationships and payable before the transfer or before the opening of the insolvency
proceedings shall not be transferred to the transferee, provided that such proceedings give rise, under
the law of that Member State, to protection at least equivalent to that provided for in situations covered
by Council Directive 80/987/EEC of 20 October 1980 on the approximation of the laws of the Member

States relating to the protection of employees in the event of the insolvency of their employer.
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Has the possibility laid down in Article 5(2)(b)" been used in your country? If the

Question 2.7 reply is yes, in which way?
Belgium Yes. It is provided for in Article 8 bi's of (;o.llective agreement (CCT) No 32 bis in
cases of pre-bankruptcy ("concordat judiciaire").
Czech . No.
Republic
Denmark No.
Yes: the insolvency administrator can give notice of dismissals in view of the

Germany transfer.
Estonia No.
Greece No.
Spain Yes
France No.
Ireland No.
Italy Yes, through use of the possibility granted by Article 5(3).
Cyprus No.
Latvia No.
Lithuania Nothing stops parties from concluding a collective agreement to this effect.
Luxembourg | Yes.
Hungary No. Normal rules on transfers apply.
Malta No.
Netherlands No.
Austria No.
Poland No.
Portugal No. Normal rules on transfers apply.
Slovenia No.
Slovak . No.
Republic
Finland No.
Sweden No.
United

. Yes.
Kingdom
Iceland No.
Liechtenstein | No.
Norway No.

Where Articles 3 and 4 apply to a transfer during insolvency proceedings which have been opened in
relation to a transferor (whether or not those proceedings have been instituted with a view to the
liquidation of the assets of the transferor) and provided that such proceedings are under the supervision
of a competent public authority (which may be an insolvency practitioner determined by national law) a

Member State may provide that:

(b) the transferee, transferor or person or persons exercising the transferor's functions, on the one hand,
and the representatives of the employees on the other hand may agree alterations, in so far as current
law or practice permits, to the employees' terms and conditions of employment designed to safeguard
employment opportunities by ensuring the survival of the undertaking, business or part of the

undertaking or business.
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Do you consider that the number of insolvent undertakings that have survived in

Question 2.8 your country has increased thanks to the use of the derogations provided for in
Article 5(2)?

Belgium No information available.

Czech . NA.

Republic

Denmark N.A.

Germany The legislation in place was already in force in Germany before. Therefore no
change has been noted.

Estonia N.A.

Greece N.A.

Spain No information available, but it appears to have been useful.

France N.A.

Ireland N.A.

Italy Yes, but there are no specific data.

Cyprus N.A.

Latvia N.A.

Lithuania N.A.

Luxembourg | No information available.

Hungary N.A.

Malta N.A.

Netherlands N.A.

Austria N.A.

Poland No information available.

Portugal N.A.

Slovenia N.A.

Slovak . NA.

Republic

Finland N.A.

Sweden N.A.

Elillitge(;lom Too early to say. Changes have only just been introduced.

Iceland N.A.

Liechtenstein | N.A.

Norway N.A.
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Has the possibility laid down in Article 7(3)" been used in your country? If the

Question 3.1 reply is yes, in which way?

Belgium No.

Czech . No.

Republic

Denmark No.

Germany Yes

Estonia No.

Greece No.

Spain No.

France No.

Ireland No.

Italy No.

Cyprus No.

Latvia No.

Lithuania No.

Luxembourg No. No such recourse to an arbitration board is provided for in Luxembourg.
Hungary No. There is no such arbitration board.

Malta No.

Netherlands No.

Austria No.

Poland No. No such recourse to an arbitration board is provided for in Poland.
Portugal No. No such recourse to an arbitration board is provided for in Portugal.
Slovenia No.

Slovak . No.

Republic

Finland No.

Sweden No.

Ul.llted No.

Kingdom

Iceland No.

Liechtenstein | No.

Norway No. The Norwegian legislation does not provide for any such arbitration board.

Member States whose laws, regulations or administrative provisions provide that representatives of the
employees may have recourse to an arbitration board to obtain a decision on the measures to be taken in
relation to employees may limit the obligations laid down in paragraphs 1 and 2 to cases where the
transfer carried out gives rise to a change in the business likely to entail serious disadvantages for a

considerable number of the employees.

The information and consultations shall cover at least the measures envisaged in relation to the

employees.

The information must be provided and consultations take place in good time before the change in the

business as referred to in the first subparagraph is effected.
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Has the possibility laid down in Article 7(5)" been used in your country? If the

Question 3.2 reply is yes, in which way?
Belgium No.
Czech . No.
Republic
Denmark No.
Germany Yes: undertakings with more than 20 employees.
Estonia No.
Greece No.
Spain No limit for informaFion purposes. For consultation purposes in certain
circumstances: undertakings with more than 6 employees.
France Yes.
Ireland No.
Italy No.
Cyprus No.
Latvia Consultajtions tgke place only with employees' representatives (who are elected in
undertakings with more than 5 workers).
Lithuania No.
Luxembourg | No.
Hungary No.
Malta Yes: undertakings with more than 20 employees.
Netherlands No.
Austria No.
Poland No.
Portugal No.
Slovenia No.
Slovak . No.
Republic
. Yes: the Act on Cooperation within Undertakings applies to enterprises with at
Finland least 30 employees.
Sweden No.
Ul.llted No.
Kingdom
Iceland No.
Liechtenstein | No.
Norway No.

Member States may limit the obligations laid down in paragraphs 1, 2 and 3 to undertakings or
businesses which, in terms of the number of employees, meet the conditions for the election or

nomination of a collegiate body representing the employees.
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Questions 4.1

Do you consider that any provision in the Directive needs clarification or
improvement? If the reply is yes, please specify which provisions and the

and 4.2 problems encountered.
Do you have any concrete drafting proposal to overcome the problems identified?
Belgium No.
Czech . No.
Republic
Denmark No.
Germany
The Estonian Employers' Confederation considers that the broad range of possible
Estoni interpretations of Article 1 of the Directive cause legal uncertainty and court
Stonia actions. The Confederation of Estonian Trade Unions sees no need to amend the
Directive.
Greece No.
Spain No.
F In addition to the information due to employees' representatives, each employee
rance should be informed by the transferee about his or her rights after the transfer.
Yes. The Directive does not address the issue of outsourcing. The exclusions
arising as a result of application of the principles of the Siizen ECJ ruling are
Ireland unfair and particularly victimise low-paid workers. It is essential that measures be
introduced to recognise that the work performed by a worker is an economic asset
with potential to generate profit.
Italy
Cyprus No.
Latvia No.
Lithuania No.
Luxembourg | No.
Hungary No.
Malta No.
Netherlands No.
Austria No.
Poland No.
Portugal The issue of cross-border transfers creates doubts.
Slovenia No.
Yes, it is necessary to clarify Article 3(3) of the Directive in cases where several
legal regimes under several collective agreements are transferred to an acquirer
Slovak (transferee employer) and each of the collective agreements will have come into
. force on a different date. Is this a case of employee discrimination by the acquirer
Republic (transferee employer)? Does the collective agreement grant the most favourable
conditions to employees, e.g. after three undertakings are merged if applicable to
all employees of a newly established (merged) undertaking?
Finland Yes. Cross-border application of the Directive could be clarified.
Swed No. Possible problems and solutions could be discussed within the Group of
weden Experts.
The UK Government considers that Article 3(1), as interpreted by the ECJ and the
UK courts, places unnecessary and unhelpful restrictions on employers and
employees preventing them from agreeing to vary employment contracts where
the purpose of the variation is to harmonise the terms and conditions of
transferring employees with those of employees already employed by the
United transferee. Because such harmonisation is not currently permissible, transferees
Kingdom are required to operate at least two sets of terms and conditions following a

transfer. And because some transferees (especially those providing contract
services to employers) can be involved in many transfers, there is scope for three
of more sets of terms and conditions to apply across a group of employees doing
the same or similar jobs.
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The following new second subparagraph should be inserted in Article 3(1):

“This Article shall not prevent the employer and his employee whose contract of
employment is, or will be, transferred from agreeing a variation of that contract by
reason of such transfer, provided the sole or principal purpose of the variation is to
effect harmonisation and provided the employee is no worse off overall as a result.
“Harmonisation” means a measure intended to increase uniformity in the terms
and conditions of employees, or prospective employees, of the transferee.”

The existing second subparagraph of Article 3(1) would then become the third
subparagraph.

UEAPME

No.

ETUC

Some of the measures safeguarding employees' rights provided for in the
Directive (Articles 3(1), 3(2), 6 and 7) should be extended to cases of change of
ownership through share purchases.

Iceland

The provisions are generally clear. It is up to the courts to interpret the provisions
if problems or conflicts arise.

Liechtenstein

For the moment, there is no need for clarification or improvement.

Norway

Norway first of all sees the need for more information of the practical problems
with cross border transfers. A discussion should be based on the problems that do
occur in cases in practical life, and especially what kind of solutions the social
partners tend to reach through negotiations instead of going to court. Norway
therefore welcomes the result/report from the Commission of the effect of the
Directive. Hopefully the report will identify eventually problems and/or needs for
clarifications or improvements that might be of interest to discuss in the group of
experts in order to find possible solutions.
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