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2.1.

IEVADS

Ar So Zalo gramatu Eiropas Komisija aicina visas ieinteres€tas personas izteikt savu
viedokli par jautdjumiem saistiba ar paterétaju acquis parskatiSanu, vélakais lidz
15/05/2007 iestitot atbildes (ar atzimi “Response to the Green Paper on the Review of
Consumer Acquis” ,,Atbilde uz Zalo gramatu par paterétaju acquis parskatiSanu”) uz
Sadu adresi.

European Commission

Directorate-General Health and Consumer Protection
Rue de la Loi 200

1049 Brussels

Belgium

vai pa e-pastu: SANCO-B2@ec.europa.cu.

Atbildes un apsvérumi tiks publicéti Eiropas Komisijas Veselibas un paterétaju
aizsardzibas generaldirektorata timekla vietng, ja respondenti skaidri nepazinos par
pretéju nostaju. Komisija izskatis iesniegtas atbildes un 2007. gada pirmaja pusgada
publicés to kopsavilkumu. Pamatojoties uz §is aptaujas rezultatiem, Komisija
nolems, vai ir vajadziga likumdoSanas iniciativa. Jebkura tiesibu akta priekslikuma
bis ieklauts ietekmes novertejums.

PRIEKSVESTURE
ParskatiSanas mérkis un statuss

Komisija 2004. gada uzsaka patérétaju acquis parskatiSanu' ar mérki sasniegt labaku
regulgjumu, vienkarSojot un papildinot esoSos reglamentgjoSos noteikumus.
ParskatiSanas process ir sniegts 2004. gada zinojuma par Eiropas ligumtiesibam un
acquis parskatiSanu: turpmaka virziba®.

Sis patérétaju acquis parskatiSsanas process aptver astonas direktivas, kas paredzétas
patérétaju aizsardzibai’. Sis parskatiSanas vispargjais mérkis ir patérétajiem izveidot
1stu iek$gjo tirgu, atrodot pareizo saméru starp augstu paterétaju aizsardzibas Iimeni
un uznémumu konkur€tsp&ju, vienlaikus nodroSinot stingru subsidiaritates principa
ievéroSanu. Bitu labi, ja p&c §1s aptaujas varétu ES paterétajiem teikt: ,,Lai kura ES
valsti jus atrastos un lai ko jiis pirktu: jiisu pamattiesibas nemainas”. Tas ir saskana ar
Komisijas pieeju, ko ta sniegusi pazinojuma ,Pilsonu programma — Eiropas
efektivitates nodro§inaganai™. Citiem vardiem sakot, patérétaju uzticibu iek3gja tirgi

COM(2004) 651, galiga versija, OV C 14, 20.1.2005., 6. Ipp.

COM(2004) 651, galiga versija, OV C 14, 20.1.2005., 6. Ipp.

Uzskaititas 11 pielikuma. Jaatgadina, ka ta sauktais ,,paterétaju acquis” neaptver visus ES patérétaju
aizsardzibas tiesibu aktus. Nesen piepemta ,Negodigas komercprakses direktiva”, pieméram, nav
ietverta paterétaju acquis. Turklat daudzi noteikumi, kas paredzg&ti pat€rétaju aizsardzibai, ir atrodami
tados ES tiesibu aktos, kas attiecas uz atseviskdm nozar&€m, piem&ram, tiesibu akti e-komercijas joma,
finan$u pakalpojumu joma.

COM(2006) 211 galiga redakcija.
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ir javeicina, nodroSinot visa ES augstu patérétaju aizsardzibas Iimeni. Patérétajiem
janodroSina vienadas tiesibas un iesp€ja izmantot vienadus tiesiskas aizsardzibas
lidzeklus gadijumos, kad jarisina problémas.

Ir janodroSina, lai uzp€mumi, jo Ipasi MVU, varétu balstities uz paredzamaku
normativo vidi un vienkarSakiem ES noteikumiem, un tadg€jadi samazinatu savas
izmaksas, kas saistitas ar atbilstibas iev@roSanu, un plasaka nozimé, atvieglotu
tirdzniecibu visa ES, neatkarigi no valsts, kura tie ir registréti.

Paterétaju acquis parskatiSana sniedz vienreiz&ju iesp&ju modernizét spéka esosas
patérétaju aizsardzibas direktivas, lai vienkarSotu un uzlabotu gan uznéméjdarbibas
veicgju, gan paterétaju normativo vidi, un vajadzibas gadijuma paplaSinatu
patérétajiem paredze€to aizsardzibu. Tas pilniba atbilst uzdevumam modernizet
iek3gjo tirgu. Sim nolikam tiek parskafits direktivu kopums un katra direktiva
atseviski, lai noteiktu triikumus normativos un nepilnibas, kas attiecas uz kopumu, ka
ar1 problémas, kas raksturigas atseviskam direktivam. Ka paredzets pirmaja gada
progresa zinojuma’, §1 Zala gramata noslédz parskatiSanas diagnostikas posmu un
apkopo Komisijas sakotn&jos iegiitos datus un aicina ieinteres€tas personas paust
savu viedokli par dazam pateérétaju acquis parskatiSanas iesp&jam.Komisijas iegiitie
dati pamatojas uz $adam darbibam:

— SalidzinoSa analize par to, ka dalibvalstis pieméro direktivas, tostarp tiesu
praksi un administrativo praksi’.

— Komisija 2005. gada decembri izveidoja pastavigu darba grupu no dalibvalstu
ekspertiem. Konkrétu direktivu parskatiSanai 2006. gada tika veltitas tris
sanaksmes.

— Ieinteres€to personu darbseminari notika 2006. gada pirmaja puse, saistiba ar
vienotas atskaites sistémas izveidi ligumtiesibas’. Sajos darbseminaros galveno
uzmanibu veltija ligumtiesibu jautajumiem, kas ir tieSi saistiti ar paterétaju
acquis parskatisanu®.

— Petijumi par patérétaju un uzpémumu attiecksmi pret pastavosajiem tiesibu
aktiem paterétaju aizsardzibas joma, un $adas atticksmes ietekme uz parrobezu
tirdzniecibu’.

Komisijas pirmais gada progresa zinojums par Eiropas ligumtiesibam un acquis parskatisanu, COM
(2005) 456, galiga redakcija.

ES paterétaju tiesibu salidzino$a analize 2006. gada beigas tiks publicéta Veselibas un patérétaju
aizsardzibas generaldirektorata timekla vietné.

Skatit Komisijas zinojumu par Eiropas ligumtiesibam un acquis parskatiSanu: turpmaka virziba,
COM(2004) 651, galiga redakcija un Komisijas Pirmo gada progresa zinojumu par Eiropas
ligumtiesibam un acquis parskatisanu, COM (2005) 456, galiga redakcija.

Apspriesto jautdjumu skaita bija $adi: preu pardoSana paterétajiem (tostarp tiesa razotaja saistibas),
negodigi liguma noteikumi, prasiba sniegt informaciju pirms patérétaju ligumu noslégsanas, patérétaju
atteikuma tiesibas un paterétaju tiesibas uz zaudgjumu atlidzibu. Skatit Otro gada progresa zinojumu
par vienotas atskaites sist€mas izveidi [...], kas Iidz 2006. gada beigam tiks public€ts Veselibas un
patérétaju aizsardzibas generaldirektorata timekla vietné.

Eirobarometra aptauja par patérétaju aizsardzibu ieksgja tirgd, kas veikta no 2006. gada februara lidz
martam, publicéta 2006. gada septembri. http://ec.europa.eu/consumers/topics/eurobarometer 09-
2006_en.pdf)
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2.2

Turklat Komisija izveért€ja, ka dazadas parskatamas direktivas ir transponétas
dalibvalstis. Ir publicéti zinojumi par to, ka tiek ieviestas direktivas par vienibas cenu
noradisanu'® un talpardofanu''; tuvakaja laika tiks publicéti istenoSanas zinojumi
attieciba uz direktivu par patérina prec¢u pardoSanu un garantijam (,,Precu pardosanas
direktiva”), ka art uz aizliegumu direktivu.

Bez tam tiks veikta visu ieinteres€to personu aptauja par Ipasajam problémam, uz
kuram noradija Komisija, parskatot direktivu par kompleksiem celojumiem un
direktivu par ligumiem, kas noslégti arpus uzpémuma telpam. Sis problémas tiks
risinatas darba dokumentos, kurus publicés Veselibas un patérétaju aizsardzibas
generaldirektorata timekla vietné. Saistiba ar ilgtermina tarisma produktiem
Komisija konstatgja vairakas problémas, kuras biitu jarisina nekavéjoties. Tapéc
Komisija ir uzsakusi darbu pie priekSlikuma par dallaika Tpasuma tiesibu direktivas
parskatisanu'?.

Saistiba starp parskatiSanu un paréjiem Kopienas tiesibu aktiem

Nemot véra to, ka patérétaju acquis aptver loti plasu jautdjumu loku un ka tas
parklajas ar citam iek$€ja tirgus direktivam (piem., e-tirdzniecibas direktiva), ir
javeic saistiba ar Zalo gramatu planoto pasakumu ietekmes noveért€jums tadas jomas
ka e-tirdznieciba vai intelektuala TpaSuma tiesibas. Jo 1pasi saistiba ar Zalo gramatu
veiktajiem pasakumiem nevajadzétu skart ieks€ja tirgus klauzulas darbibu, kas
noteikta e-tirdzniecibas direktivas 3. panta.

St parskati$ana neietekmés Kopienas noteikumus par tiesibu normu koliziju. Saja
joma Komisija ir iesniegusi divus priekSlikumus regulam: prieksSlikumu regulai par
tiesibam, kas piemé&rojamas arpusligumiskam saistibam (Rome II) un priekslikumu
regulai par tiesibam, kas piemérojamas ligumsaistibam (Rome I). Saja pedéja mingta
priekSlikuma ir ieklauts noteikums, kura attieciba uz pat€rétaju ligumiem paredzeta
kolizijas norma, kas nosaka, ka pie zinamiem nosacijumiem ir japieméro tikai
paterétaja parastas dzivesvietas tiesibu akti.

Saskana ar Balto gramatu par finanSu pakalpojumu politiku (2005.-2010.) Komisija
ir uzsakusi vairakas iniciativas finanSu pakalpojumu joma, jo T1pasi finanSu
pakalpojumu mazumtirdzniecibas joma. Nemot véra konsultaciju procesa rezultatus,
Komisija izskatis, cik liela méra iesp&jamo kontroles likumdoSanas darbibu varétu
piemérot finanSu pakalpojumiem. Tadg€jadi iesp&jams biitu jaizsledz turpmako
likumdoSanas pasakumu vai to dalas piem&rosana finansu joma.

Sis Zala gramatas merkis ir apkopot visu ieintereséto personu uzskatus par patérétaju
acquis parskatiSanas iesp&jamo politisko risinajumu izveli, ka ar1 par vairakiem
Ipasiem jautajumiem.

Pieejams http://ec.europa.eu/consumers/cons_int/safe_shop/price_ind/index_en.htm
Pieejams http://ec.europa.eu/consumers/cons_int/safe_shop/dist_sell/index_en.htm

Skatit Komisijas konsultaciju dokumentu par dallaika ipaSuma tiesibu direktivu

http://ec.europa.eu/consumers/cons_int/safe shop/timeshare/consultation_paper010606 en.doc.
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3.1.

3.2

GALVENIE JAUTAJUMI
Jaunas norises tirgia

Lielaka dala no direktivam, kas ietilpst patérétaju acquis, ir drizak normativas neka
uz principiem balstitas. Lielaka dala no tam vairs pilniba neatbilst prasibam Sodienas
tirgos, kam raksturiga strauja attistiba. Tas ir jo 1paSi svarigi saistiba ar ciparu
tehnologijas un ciparu tehnologijas pakalpojumu pieaugoso nozimi (piem., miizikas
lejupladésana), kuros jautajums par lietotaju tiesibam vél nav atrisinats, pretstata
tirdzniecibai ar kermeniskam lietam.

Tehnologijas attistibas rezultata rodas jauni Iidzekli darfjumu veikSanai starp
uzn@méjiem un paterétajiem; Sie lidzekli nav paredzeti patérétaju tiesibu aizsardzibas
likumdosanas aktos. So tendenci labi raksturo izsoles tie§saisté. Pieméram
talpardoSanas direktiva, kuru izstradaja pirms e-tirdznieciba kluva populara, dod
dalibvalstim iesp&ju nepiemerot tas noteikumus attieciba uz izsolém. Ka apstiprinajas
valstu tiesibu aktus novertéjot, nevienada §is normativas iesp&jas pielietoSana
dalibvalstis rada sadrumstalotibu un ir izraisijusi patérétaju siidzibu pieaugumu
attiecibd uz §im izsolém tieSsaists’. Ta ka patérina precu pardosSanas direktiva
neattiecas uz programmatiru un datiem, uznémeéjdarbibas veicgji varétu meginat
izvairities no atbildibas par $adu izstradajumu iesp&jamiem bojajumiem/neatbilstibu,
ieklaujot gala lietotaja licences noligumos (EULA) tadas klauzulas, kas liedz
patérétajiem izmantot tiesiskas aizsardzibas lidzeklus saistiba ar neatbilstibu un
zaud&jumu radisanu'®.

Noteikumu sadrumstalotiba

Pasreizgjo ES paterétaju tiesibu aizsardzibas likumdoSanas aktu sadrumstalotibu var
raksturot divgjadi. Pirmkart, paSreizgjas direktivas lauj dalibvalstim pienemt
stingrakus noteikumus savos likumdosSanas aktos (minimala saskanoSana), un
daudzas dalibvalstis So iesp&ju ir izmantojusas, lai nodroSinatu augstaku patérétaju
aizsardzibas Itmeni. Otrkart, daudzi jautajumi dazadas direktivas tiek reguléti
pretruniga veida vai arl nemaz netiek pieminéti. ParskatiSanas sakotngja faze
uznémé&ju un paterétaju ieinteres€tas personas veérsa uzmanibu uz vairakiem
piemériem, kad normativa sadrumstalotiba radijusi problémas. Sie pieméri ir sniegti
I pielikuma. Atskiribas uzn€mumiem parasti rada ar atbilstibu saistitas papildu
izmaksas, tostarp izmaksas par atbilstoSu juridisko palidzibu, izmaksas par
informacijas un reklamas izdevumu vai ligumu nomainu, vai neatbilstibas gadijuma
iespéjams arf ar tiesasanos saistitas izmaksas. So faktu uznémumi bieZi min ka vienu
no iemesliem, kas neveicina parrobezu uznémeéjdarbibas uzsaksanu. Lai gan tikai 19
% no ES mazumtirgotajiem' veic tirdzniecibu un reklamé sevi vismaz viena cita ES
dalibvalsti, 48 % no uznémumiem ir gatavi veikt parrobezu tirdzniecibu. Ne mazak
ka 55 % no mazumtirgotajiem, kas véletos veikt parrobezu tirdzniecibu, papildu

Skatit Komisijas pazinojumu par to, ka tiek Tstenota Direktiva 1997/7EK par pardosanu no attaluma.
Sikaku informaciju par paterétaju problémam EULA sakara skatit Vacijas paterétaju biedribu
federacijas (vzbv) zinojumu timek]a vietné
http://www.vzbv.de/mediapics/anlage pm _digitale medien 06 2006 _copy.pdf.

Eirobarometra 186. zibensaptauja 2006. gada oktobrT par uzpémumu atticksmi pret parrobezu
tirdzniecibu un patérétaju aizsardzibu. So aptauju lidz 2006. gada beigam pilniba publicés Veselibas un
paterétaju aizsardzibas generaldirektorata timekla vietné.
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3.3.

izmaksas, kas saistitas ar atbilstibas nodroSinasanu dazadu valsts likumiem, kuri
nosaka darfjumus ar patérétajiem, uzskata par loti lielam vai diezgan lielam. 43 % no
visiem ES mazumtirgotajiem uzskata, ka patérétaju aizsardzibas likumu saskanoSanai
biitu pozitiva ietekme uz to parrobezu tirdzniecibu un uz to parrobezu tirgdarbibas
budzetu.

Ir pat gadijumi, kad uzpemgjdarbibas veicgji atsakas pardot patérétajiem citas
dalibvalstis: nesen veikta Eirobarometra'® aptauja liecina, ka 33 % no patérétajiem ir
zinojusi par gadijumiem, kad uzpémumi ir atteikuSies pardot vai piegadat preces vai
pakalpojumus, ja patérétajs nedzivo uznémuma atrasanas valsti.

UzticeSanas trakums

Saskana ar iepriekSmin€to Eirobarometra aptauju 26 % no ES patérétajiem iepérk
preces un izmanto tadu uzpémumu pakalpojumus, kas ir registréti citas ES
dalibvalstis'’. Lai ari talpardosana klist aizvien popularaka, tikai 6% ir pirkusi no
citas dalibvalsts uzn€muma, izmantojot internetu'®. Viens no iemesliem ir tas, ka ne
mazak ka 45% no paterétajiem trikst palavibas, iepérkoties interneta no
uznémumiem, kas atrodas arzemés (viena no dalibvalstim $is skaitlis bija pat 73 %).
To ar1 apstiprina fakts, ka 44 % no personam, kam majas ir pieejams internets, ir
veiku$i iepirkumus paSmaju e-tirdzniecibas uzpeémumos, kamér tikai 12 % —
parrobezu e-tirdzniecibas uznémumos. Kopuma var teikt, ka 56 % no patérétajiem
uzskata, ka ieperkot preces vai izmantojot pakalpojumus no citu valstu uzgémumiem,
pastav lielaks risks, ka tie neievéro paterétaju aizsardzibas likumus. 71 % no
aptaujatajiem uzskata, ka problémas, kas saistitas ar stidzibam, precu atpakal
atgrieSanu, cenu samazinajumiem, garantiju, u.c., ir grutak atrisinat, ja iepérkas
uznémumos, kas registréti citas dalibvalstis. 65 % — uzskata, ka preci, kas nopirkta,
izmantojot pardoSanu no attaluma, uzteikuma termina laika ir grutak atgriezt atpakal
piegadatajam, kas atrodas cita dalibvalsti.

Minimalas saskanosSanas rezultata iegiitiem atSkirigiem noteikumiem var bt
negativa ietekme uz iekS$€jo tirgu. Viens no iemesliem, kapéc patérétaji nelabprat
veic parrobezu pirkumus, ir tas, ka vini nejiitas parliecinati, ka aizsardzibas limenis,
kas viniem ir nodroSinats pasSu valsti, ar1 tiks piemérots, veicot parrobezu pirkumus.
Piem&ram, uzteikuma termina ilgums parrobezu pardoSanai no attaluma dazadas
dalibvalstis atsSkiras; tas patérétajos rada nedroSibas sajiitu. Tas pats attiecas uz
atteikuma tiestbu izmantosSanas kartibu un precu atpakal atgrieSanas izmaksam.

IESPEJAMIE TURPMAKIE RISINAJUMI

Pirmaja 2005. gada progresa zinojuma par Eiropas ligumtiesibam un acquis
parskatianu'® Komisija noteica divas galvends stratégijas patérétaju acquis

Aptauju veica no 2006. gada februara I1dz martam. Aptauja ir pilniba publicéta Veselibas un patérétaju
aizsardzibas generaldirektorata majas lapa.

Sis skaitlis attiecas un parrobezu pirkumiem periodd no 2005. gada februara/marta Iidz 2006. gada
februarim/ martam.

To patéretaju skaits, kas ieperkas citas dalibvalstis, izmantojot internetu, svarstas no tikai 1 % Griekija,
Ungarija un Slovakija Iidz 28 % Luksemburga, kam seko Danija ar 19 %.

COM(2005) 456 galiga redakcija.
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4.1.

4.2.

parskatiSanai: vertikald pieeja — pastavoSo direktivu individuala parskatiSana, vai
parsvara horizontala pieeja — viena vai vairaku pamatinstrumentu piepemsana, lai
regulétu acquis visparéjos aspektus, ko vajadzibas gadijuma papildina nozares
noteikumi.

Parveidojot So parskatiSanu konkr&tos politiskos priekslikumos, Komisija ripigi
izskatis sadu priekslikumu ietekmi, tostarp ietekmi uz uznémejdarbibu.

I variants: vertikala pieeja

Izmantojot vertikalo pieeju, eso$as direktivas varétu grozit atsevisSki un padarit tas
piemérotakas tirgum un tehnologijas attistibai. Varétu noverst atsevisku direktivu
trikumus un var€tu sniegt risindjumus So direktivu IpaSajam iezimém. Teoretiski
varétu likvidét neatbilstibas starp dazadam direktivam. Tomér $ada pieeja prasitu
daudz vairak laika un nesniegtu vienkarsosanas efektu, ko var ieglt, izmantojot
horizontalo pieeju. Veicot dazadas likumdoSanas procediras, ES bitu atkartoti
jaatgriezas pie viena un ta paSa jautdjuma. Komisijai arl biitu japarliecinas, vai
dalibvalstis ir konsekventi transpong&jusas vienu un to pasu noteikumu kopumu katrai
direktivai. Tiesibu aktu apjoms nesamazinatos, jo vieni un tie pasi kopgjie jédzieni
joprojam atrastos dazadas direktivas un tiktu reglamenteti saskana ar Stm direktivam.
Tomeér tas lautu nemt véra katras jomas specifiku, jo tiktu uzlaboti un vajadzibas
gadijuma atjauninati esosSie tiesibu akti.

Il variants: jaukta pieeja (horizontalais instruments vajadzibas gadijuma
papildinats ar vertikaliem pasakumiem)

Tiesibu akti paterétaju aizsardzibas joma lidz Negodigas komercprakses direktivas
(,NKP”)* pienemsanai 2005. gadd galvenokart balstijas uz vertikalu pieeju, kas
konkrétam problémam piedavaja pasus risinajumus. Tomér $adas pieejas rezultata ir
izveidojusies neviendabiga normativa vide. Saistiba starp dazadiem instrumentiem
dazreiz nav skaidra, jo nav pietickami saskanota juridiska terminologija, ka ari
attiecigie noteikumi. Piem&ram, ja dallaika paSumu pardod ar slieks$pa darfjumu, nav
skaidrs kuri no slickipa darfjumu un dallaika pa§uma direktivas®' dazadajiem
informacijas un atteikuma noteikumiem ir japiemero.

Ar NKP direktivu sakas integréta, ,,horizontala”, pieeja.

Ir vairaki jautdjumi, kas ir kopgji visam direktivam, kuras veido dalu no patérétaju
acquis. Tadu pamatjeédzienu definicijas, ka patérétajs un uzpéméjdarbibas veicéjs,
uzteikuma termina ilgums un siki izstradati noteikumi par atteikuma tiesibu
izmanto$anu, ir jautdjumi, kas ir nozimigi vairakam direktivam. Sos kopgjos
jautajumus varétu izpemt no esos$ajam direkttvam un sistematiski sakartot horizontala
instrumenta. Kopa ar negodigu noteikumu direktivas noteikumiem, nemot vera tas
horizontalo raksturu, tie varétu veidot instrumenta vispargjo dalu, jo tie attiecas uz
visiem patérétaju ligumiem. Cita $ada horizontala instrumenta dala varétu regulét
pardoSanas ligumu, kas ir viens no visizplatitakajiem un visvairak lietotajiem
patérétaju ligumiem. Tapéc precu pardosSanas direktiva bitu jaieklauj horizontalaja
instrumenta. Sada pieeja vienkarSotu un racionalizétu patérétaju acquis saskana ar
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Direktiva 2005/29/EK.

ST situacija ir risinata EKT Travel Vac, Lieta C-423/97.
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4.3.

4.4.

labaka reguléjuma principiem®’. Ar dokumentu parstrades procediras palidzibu ta
pilniba vai dalgji atceltu paSreiz speka esoSas patérétaju direktivas un tadejadi
samazinatu acquis apjomu.

Horizontalais instruments vajadzibas gadijuma biitu japapildina (,,jaukta pieeja”) ar
vairakiem vertikaliem pasakumiem (piem., dallaika direktivas parskatiSana, lai
risinatu tadas 1pasas problémas ka dallaika definicija).

I1I variants: ,,nav legislativas darbibas”

Gan horizontala, gan vertikala pieeja ir saistita ar likumdoSanas pasakumiem. Ja
netiktu veikti likumdoSanas pasakumi, tad, dalibvalstim piemé&rojot minimalas
saskanoSanas noteikumus, pasreiz&ja normativa sadrumstalotiba saglabatos vai pat
palielinatos. Turpinatos neatbilstiba starp dazadam direktivam.

Horizontala instrumenta iespéjamais apjoms

Ja izmanto II variantu, ir jaizanaliz€ tads svarigs jautajums ka horizontala
instrumenta apjoms. Izmantojot jaukto pieeju, iesp&jams risinajums biitu pienemt
pamatinstrumentu ar plaSu piemé&roSanas jomu, ko varétu piemérot gan iekSzemes,
gan parrobezu darfjjumiem. Viens instruments visiem paterétaju ligumiem raditu
normativas vides ievérojamu vienkarSoSanu gan paterétajiem, gan uzn€mumiem.
Tomér tajos gadijumos, kad pastav ipaSi nozares noteikumi (pieméram, tadi ka
finansu pakalpojumu un apdroSinasanas nozar€s), tos turpinas piemerot, ja vien nav
noradits citadi. Piem&ram, tadi ir noteikumi, kas reglament€ atcelSanas periodu un
patérétaja definiciju finansu pakalpojumu nozare™.

Alternativa pieeja butu izstradat horizontalu instrumentu, kas piemérojams vienigi
parrobezu ligumiem. Tada gadijuma biitu jasniedz parrobezu liguma definicija
(piem., visi distances ligumi, ko noslégusi patérétajs un uznémejdarbibas veicgjs no
divam dazadam dalibvalstim). Ta rezultata paterétaji saskarsmé ar citas valsts
uznémejdarbibas veic€ju varétu giit labumu no vienotas aizsardzibas visa ES. No
vienas puses, $ads alternativs risinajums var€tu uzlabot paterétaju uzticéSanos
parrobezu tirdzniecibas operacijam, bet no otras puses, tas varétu palielinat
likumdoSanas sadrumstalotibu, liekot paterétajiem un uzpeméjdarbibas veicgjiem
izmantot dazadus tiesibu aktu kopumus atkariba no ta, vai darfjjums ir iek§zemes vai
parrobezu. Tas arT samazinatu horizontala instrumenta reglamentgjoso vértibu.

Cita alternativa biitu horizontals instruments, kas skartu tikai iepirkSanos no
attaluma, neatkarigi no ta, vai ta ir iekSzemes, vai parobezu iepirkSanas, un kas
aizstatu direktivu par pardosanu no attaluma. Tas var€tu radit vienotu noteikumu
kopumu distances Iigumiem. Tada gadijuma galvenais trukums biitu tas, ka distances
ligumiem un nepastarpinatiem ligumiem tiktu pieméroti atSkirigi nosacijumi, tad€jadi
likumdoSanas sadrumstalotiba piecaugtu, un regulas vertiba samazinatos.

22
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Patérétaju acquis parskats ir sniegts nepartrauktaja vienkarSoSanas programma, kas pievienota
Komisijas 2005. gada 25. oktobra pazinojumam par vienkarSosanu. COM (2005) 535 — Kopienas
Lisabonas programmas ievie$ana — normativas vides vienkarSoSanas stratégija.

Piem., 35.pants un III pielikums Parstradatajai dzivibas apdroSinasanas direktivai 2002/83/EK;
31. pants Tre$aja nedzivibas apdro§inasanas direktiva 92/49/EEK.
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4.5.

SaskanoSanas pakape

Neatkarigi no varianta, kas izvélets acquis parskatiSanai, ir janolemj par vajadzigo
saskanoSanas pakapi.

Speka esosas patérétaju aizsardzibas direktivas, uz kuram attiecas parskatiSana,
pamatojas uz minimalu saskanoSanu, t.i., tajas ir klauzulas, saskapa ar kuram
dalibvalstim ir atlauts izmantot augstaku aizsardzibas [imeni neka noteikts direktivas.
Daudzas dalibvalstis ir izmantojusas So iesp&ju, pieméram, paredzot garakus
uzteikuma terminus neka minimalie laikposmi, kas noteikti direktiva par pardoSanu
no attaluma, direktiva par ligumiem, kas noslégti arpus uzp€muma telpam, un
dallaika direktiva.

Tadgjadi paterétaji nevar biit parliecinati, ka, parrobezu pirkumus veicot, vini sanems
tadu pasu aizsardzibas limeni ka mitnes valsti, turpretim uzné€mumi var atturéties no
savu izstradajumu un pakalpojumu piedavasanas visa ES, jo katra dalibvalsti pieméro
citus noteikumus.

Lai atrisinatu So problému, viena iesp&ja biitu parskatit paterétaju acquis, lai to
pilniba saskanotu. Tas nozimétu to, ka neviena dalibvalsts nevar piemérot stingrakus
noteikumus par tiem, kas paredz&ti Kopienas méroga. Pilniga saskanoSana ne tikai
izraisttu minimalas saskanosanas klauzulu atcelSanu, bet arT noziméetu to, ka ir jaatcel
normativas iespé&jas, ko dalibvalstim sniedz dazi noteikumi direktivas attieciba uz
ipaSiem aspektiem, ka rezultata dazas dalibvalstis patérétaju aizsardzibas limenis
mainttos.

Piem@ram, 5. panta direktiva par patérina pre¢u pardoSanu ir paredzeta pardevéjam
obligatas likumigas garantijas termina reguléSanas iesp&ja, kas dod dalibvalstim
iespgju noteikt, ka ja paterétajs velas izmantot savas tiesibas, tam ir jainformé
pardevéjs divu ménesu laika no neatbilstibas konstatésanas dienas. Sadas iespéjas
dalibvalstim vairs nebiis. TransponéSanas parbaudes rada, ka daudzas dalibvalstis
izmanto §1s normativas iesp&jas. Balstoties uz pilnigas saskanoSanas pieeju, biis
jaizvélas viens no risindjumiem, pieméram, atcelt vai visparinat pienakumu noteikta
laikposma zinot pardev&jam par neatbilstibu.

Tomér nemot vera to, ka visos aspektos saskanosanu veikt biis griti, un lai izvairitos
no ta, ka atkal tiek raditas barjeras ieksgja tirgh, saskanoSanas pieeju katra gadijuma
atseviSki var€tu papildinat ar klauzulu, kas paredz savstarpgju atziSanu attieciba uz
ierosinata tiesibu akta konkrétiem aspektiem, kuri nav pilniba saskanoti.

Tapeéc cita iesp€ja biitu minimalas saskanoSanas apvienoSana ar savstarpgjas
atziSanas klauzulu. Tada gadijuma, dalibvalstim paliktu iesp&ja savos valsts tiesibu
aktos ieviest stingrakus pat€rétaju aizsardzibas noteikumus, bet tas vairs nedrikstetu
attiecinat savas stingrakas prasibas uz uzpémumiem, kas ir registréti citas ES
dalibvalstis, lai tad€jadi neraditu neattaisnojamus ierobezojumus precu brivai apritei
vai iesp€jai brivi sniegt pakalpojumus.

Visbeidzot, cita iesp&ja bltu minimalas saskanosanas apvienosana ar izcelsmes valsts
principu. Sads variants nozimétu, ka dalibvalsts saglabatu iesp&ju ieviest stingrakus
patérétaju aizsardzibas noteikumus valsts tiesibu aktos, bet citas dalibvalstis
registrétajiem uznémumiem biitu jaievero tikai sava valst spéka esosie noteikumi.
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4.6.

Tomer ar Sos variantu palidzibu normativo vidi nevarétu vienkarSot un racionalizet.
Nevarétu likvidét normativo sadrumstalotibu un tas negativo ietekmi uz paterétaju
uztic€Sanos ieks€jam tirgum. Bez noteikuma, kas nosaka, ka japiemero tigotaja valsts
tiesibu akti, parrobezu tiesas procesa kompetentam tiesnesim (parasti tas ir
galamérka valsts tiesnesis), biitu sistematiski jasalidzina paterétaja valsts tiesibas ar
izcelsmes valsts tiestbam. Turklat vinam biitu janosaka, vai galamérka valsts tiesibu
akti aizsardzibas limena nodroSinajuma zina ir stingraki par tirgotaja valsts tiesibu
aktiem, un, ja S§is atSkiribas rezultatad konstat€tu nepamatotus ierobezojumus,
stingrakos noteikumus nevajadzétu piemérot. Sada apgritino$a prodeciira
nepaaugstinatu juridisko noteiktibu.

Abi ming&tie varianti nesniegtu risinadjumu, kas nodro§inatu Liguma paredz€to augsto
Kopienas paterétaju aizsardzibas Iimeni.

I pielikuma apliikotie jautajumi apsprieSanai

I pielikuma ir sniegts apsprieSanai paredzeto aspektu un jautajumu saraksts. Lielaka
dala no jautajumiem attiecas uz transversaliem horizontaliem aspektiem; tos var
risinat jauktas pieejas konteksta. Vertikalajai pieejai, kas attiecas uz atseviskam
direktivam, nav vajadzigs plass aspektu vai jautdjumu saraksts; tie ir apliikoti saistiba
ar Komisijas organizétam dazadam konsultacijam, ka tas raksturots Zalas gramatas
2.1. punkta.

Minétas parskatiSanas rezultata ir raduSies vairaki transversali jautajumi. Sie
jautajumi atspogulo normativos trilkumus un pat€rétaju aizsardzibas acquis
nepilnibas. Lielaja vairakuma gadijumu, par kuriem dazadas uznémeéju un paterétaju
ieinteresétas personas zinoja Komisijai, problemas bija radusas tapéc, ka tika
izmantotas minimuma klauzulas un dalibvalstu normativas iespgjas.

Sie jautajumi ir iedaliti divas grupas; Jautajumi, kas ir kopigi visam acquis (piem.,
patérétaja definicija) vai ar1 vairak neka vienai direktivai (piem., atteikuma tiesibas),
un jautajumi, kas attiecas tikai uz pardoSanas Iigumu, kas neapSaubami ir
visizplatitakais paterétaju ligums.

Komisija uzskata, ka tadi pirmas grupas jautajumi, ka patérétaja un uznémejdarbibas
veicgja konsekventa definicija, ir loti svarigi, jo ar to palidzibu var precizak noteikt
acquis apjomu.

Daudz talejosaka ir varbiit€ja iesp&ja ieviest vispargjo godpratibas un godiga
darfjuma principu ligumu darfjumos. Sadu principu ieklaujot, tas darbotos ka
droSibas tikls, tas noverstu turpmako normativo aktu trukumus un nodro$inatu acquis
pret izmainam nakotng.

Vairaki jautajumi attiecas uz direktivu par negodigiem noteikumiem, kas ir vieniga
direktiva, kas attiecas uz visiem paterétaju ligumu veidiem gan saistiba ar precém,
gan pakalpojumiem. So jautdjumu praktisko nozimi raksturo ievérojamais skaits
stidzibu par ligumu noteikumiem®*, kuras sanémusi Eiropas patérétaju centri. Tapéc
Komisija vélas ar1 risinat jautajumu par to, vai direktiva paredzeta aizsardziba nebiitu

Eiropas patérétaju centri zino, ka 10 % no 2005. gada iesttitajam siidzibam attiecas uz negodigiem
noteikumiem.
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japaplasina ta, lai taja ietvertu ari noteikumus, par kuriem ir bijuSas atseviSkas
apspriesanas.

Tiek apliikotas ari atteikuma tiesibas, kas ir tipisks aizsardzibas Iidzeklis un ko
vairakas direktivas sniedz patérétajam, un §a lidzekla izmantoSanas nosacijumi.

Tiek apliikots arT jautajums par visparéju ligumu tiesiskas aizsardzibas Iidzeklu
ievieSanu, tostarp par vispargjam tiesibam uz zaud€umu atlidzibu. Ja acquis
neparedz visparejus lidzeklus, patérétaja aizsardziba vairs nav pilniga; ari So
jautajumu varétu risinat minétaja konteksta.

PreCu pardoSanas jautajuma svarigi ir noskaidrot un, iesp&jams, paplasinat darbibas
jomu, lai tad@jadi tiktu aptvertas arT nematerialas preces, tadas ka programmatiira un
dati. Dazi citi jautajumi attiecas uz tadiem pamatjédzieniem ka piegade, riska
nodoSana un tiesiskas aizsardzibas lidzeklu hierarhija. Visbeidzot tiek aplikots
jautajums par iesp€jamo razotaja tiesas atbildibas ievieSanu un tirdzniecibas garantiju
saturu.

I pielikuma atseviski raksturoti §adi jautajumi:

1 Vispar€ja likumdosanas pieeja

2 Horizontala instrumenta darbibas joma

3 SaskanosSanas pakape

4.1 Terminu ,,patérétajs” un ,,uznéméejdarbibas veicgjs” definicijas

4.2 Patéretaji, kas darbojas ar starpnieka palidzibu

43 Vispargjas klauzulas ievieSana par godpratibu un godigumu darijumos

4.4.1 Darbibas jomas paplaSinasana liguma noteikumu negodiguma
noveért§jumam attiecinot to uz noteikumiem, par kuriem ir bijusas
atseviskas vienoSanas

4.5 Negodigu noteikumu saraksta tiesiskas sekas

4.6 Negodiguma noveért€§juma parbaudes apjoms: liguma cena un Iiguma
priekSmets

4.7 Noteikumu iek]ausana par ligumiskajam sekam informacijas nesniegSanas
gadijuma

4.8.1 Uzteikuma terminu ilguma saskanoSana

4.8.2 Noteikumu saskanoSana par atteikuma tiesibu izmantoSanu

4.8.3 Paterétajam uzlikto izmaksu saskanosSana, ja izmantotas atteikuma tiesibas

4.9 Visparé€jo tiesiskas aizsardzibas Iidzeklu ievieSana

4.10 Tiestbu uz zaudejumu atlidzibu ievieSana

5.1 Piem@roSanas jomas paplasinaSana, ieklaujot cita veida ligumus

5.2 Lietotas preces, ko pardod atklatas izsol&s

53 Piegades definicija

54 Riska nodoSana

552 Termini saistiba ar neatbilstibas noteikSanu

12
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5.53 Ipasi noteikumi par atkartotiem defektiem

554 Ipass noteikums par lietotam precém

5.6 PieradiSanas pienakums

5.7 Grozijumi kartiba, kada izmantojami tiesiskas aizsardzibas Iidzekli

5.8 PazinoSana par neatbilstibu

5.9 Tie$a razotaja atbildiba par neatbilstibu

5.10.1 | Standartnoteikumu ievieSana attieciba uz tirdzniecibas garantijas saturu
5.10.2 | Tirdzniecibas garantijas parvedamiba

5.10.3 | Ipasu elementu tirdzniecibas garantijas

6 Citi jautajumi

13
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PIELIKUMS I

ISSUES FOR CONSULTATION

When answering the questions below, contributors are encouraged to motivate their
answers. It should be noted that all options indicated are non-exhaustive; other
solutions may also be put forward.

General Legislative Approach

As indicated in section 4 above, there are different alternatives available to
reviewing the consumer legislation.

Al jautajums: Kura, jusuprat, ir vislabaka pateretaju tiestbu aktu
parskatiSanas pieeja?

1. variants. Vertikala pieeja, kura ietilpst atsevisku direktivu parskatiSana.
2. variants. Jaukta pieeja, kura apvienota pamatinstrumenta pienemsana, kas risina
tadus horizontalos jautajumus, kas ir butisks visiem patérétaju ligumiem, un speka

esoSo nozaru direktivu parskatiSana péc vajadzibas.

3. variants. L.1dz§ingja situacija: parskatiSana nenotiek.

Scope of a Horizontal Instrument

Section 4.4 above highlights different options as to the scope of a possible
horizontal instrument. One option would be to adopt a framework instrument
with broad coverage, applicable to both domestic and cross-border transactions.
Alternatively, the horizontal instrument could cover cross-border contracts
only. A third alternative would be to limit the scope of application of the
instrument to distance contracts concluded cross-border and domestically.

A2 jautajums: Kadai butu jabut iespéjama horizontala instrumenta darbibas
jomai?

1. variants. Horizontalais instruments attiecas uz visiem paterétaju ligumiem,
neatkarigi no ta, vai tie ir saistiti ar iek§zemes vai parrobezu darjjumiem.

2. variants. Tas attiecas vienigi uz parrobezu ligumiem.

3. variants. Tas attiecas vienigi uz distances ligumiem, neatkarigi no ta, vai tie
noslégti pari robezai, vai iekSzeme.

Degree of Harmonisation

Section 4.5 above discusses the degree of harmonisation that future consumer
protection legislation should be based on. Current legislation allows Member
States to adopt more stringent national rules through the use of minimum
clauses. The resulting fragmentation of rules may create internal market
barriers and deter consumers from shopping cross-border. Full harmonisation

14
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4.

4.1

could represent an option for addressing this problem. A second option would
be to keep the minimum harmonisation approach. Minimum harmonisation, as
indicated above, could be combined with a mutual recognition clause or with
the country of origin principle. However, this option would not simplify and
rationalise the regulatory environment. Regulatory fragmentation would
continue to exist and its negative effects on consumers' confidence in the
internal market would not be removed.

A3 jautajums: Kadam butu jabut parskatito direktivu/jauna instrumenta
saskanoS$anas Iimenim?

1. variants. Parskatito tiesibu aktu pamata ir pilniga saskanoSana, kas papildinata ar
jautajumiem, kuri nav pilniba saskanoti ar savstarpg€jas atzisanas klauzulu.

2. variants. Parskatito tiesibu aktu pamata ir minimala saskanoSana apvienojuma ar
savstarpgjas atziSanas klauzulu vai ar izcelsmes valsts principu.

Horizontal Issues

Definition of "consumer' and "professional’’

Currently the directives do not have coherent definitions of the concepts of
“consumer” and “professional”, although these are fundamental concepts for the
application of the consumer acquis. There is no serious justification in terms of the
specific purposes of the relevant directives. The uncertainty this causes is aggravated
by the fact that the Member States use the minimum clause to extend the vague
definitions in different ways. Several stakeholders advocate strongly in favour of
consistent definitions of consumer and professional to avoid confusion. In this
respect it is also important to ensure coherence with definitions used in other areas of
Community legislation.

For instance, the Directive on Doorstep Selling defines consumer as a natural person
who is acting for purposes “which can be regarded as outside his trade or
profession”. The Directive on Price Indications refers to any natural person “who
buys a product for purposes that do not fall within the sphere of his commercial or
professional activity” and the Unfair Contract Terms Directive refers to “purposes
which are outside his trade, business or profession”.

Differences between Member States can be noted for example when it comes to
individuals buying a product to be used both privately and professionally, e.g. when
a doctor buys a car and occasionally uses it to visit his patients. Several Member
States have granted natural persons acting for purposes which fall primarily outside
their trade, business or profession the same protection as consumers. In addition
some businesses, such as individual entrepreneurs or small businesses may
sometimes be in a similar situation as consumers when they buy certain goods or
services which raises the questions whether they should benefit to a certain extent
from the same protection provided for to consumers. During the review the widening
of the definitions to cover transactions for mixed purposes should be considered.

9% ¢¢ 9% ¢¢

Similarly the professional is referred to variously as “trader”, “seller”, “supplier” etc,
depending on the directive. The definitions vary as well: The Distance Selling
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4.2

Directive, for instance, defines the “supplier” as “any natural or legal person who ...
is acting in his commercial or professional capacity”, whereas the Unfair Contract
Terms Directive refers to a “seller or supplier” as a natural or legal person who “is
acting for purposes relating to his trade, business or profession, whether publicly or
privately owned”. To overcome the current inconsistencies the notion of
“professional” could replace the variety of terms in the existing Directives and apply
to all persons who are not deemed to be consumers.

B1 jautajums: Ka bitu jadefineé pamatjédzieni ,patérétajs” un
»uznémejdarbibas veicéjs”?

1. variants. Tiek veikta paSreiz€jo definiciju saskanoSana acquis, nemainot to
saturu. Pateretaji tiek definéti ka fiziskas personas, kuru ricibas noliiki nav saistiti
ar to nodarboSanos, uznémeéjdarbibu vai profesiju. Uzpemejdarbibas veicgji tiek
defingti ka (juridiskas vai fiziskas) personas, kuru ricibas noliki ir saistiti ar to
nodarbosanos, uznémejdarbibu vai profesiju.

2. variants. Jeédzieni ,,paterétajs” un ,,uznéméjdarbibas veicgjs” tiek paplasinati, lai
tajos ieklautu fiziskas personas, kuru ricibas noliki galvenokart nav saistiti
(pateretajs) vai galvenokart ir saistiti (uznémejdarbibas veicgjs) ar to nodarbosanos,
uznémejdarbibu vai profesiju.

Consumers acting through an intermediary

A consumer is not protected by the acquis when his/her contractual counterpart is
another private person. The same goes for the case when an individual is represented
by a commercial agent, broker or any other intermediary. A practical example of this
is when a car dealer sells a second-hand car on behalf of one consumer to another
consumer. It has been argued that in these cases consumers need similar protection as
in an ordinary business-to-consumer contract since the other party will benefit from
the professional expertise of the intermediary and some Member States have chosen
to extend consumer protection to these situations.

However, it may be very difficult to establish clear criteria as to when the role of the
intermediary is so strong as to warrant consumer protection. There may be a risk of
unforeseen and negative knock-on effects on markets on which private persons trade
with private persons.

Against applying consumer protection rules to private sellers it could also be argued
that a private person might not realise that contracting a professional as her or his
intermediary will put her or him in a position equivalent to a professional. On the
other hand, a consumer who concludes a contract with a professional acting as
intermediary for a private person may be more in need of protection than his
contractual counterpart.

It should be noted that the notion of intermediary would not include trading
platforms for sellers and consumers, e.g. on the Internet, where the platform provider
is not involved in the conclusion of the contract. The role of intermediaries in
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4.3

electronic commerce, including search engines and auction platforms, is currently
being examined in a different context and therefore not covered by this review™.

B2 jautajums: Vai ligumi privatpersonu starpa butu jauzskata par patérétaju
Iigumiem, ja viens no dalibniekiem rikojas, izmantojot profesionalu
starpnieku?

1. variants. L1dz8ingja situacija: paterétaju aizsardziba nav attiecinama uz
paterétaju savstarpgjiem ligumiem, ja viens dalibnieks Iiguma noslégsanai izmanto
profesionalu starpnieku.

2. variants. Paterétaju Iigumu definicija tiek ieklautas tadas situacijas, kuras viens
dalibnieks rikojas, izmantojot profesionalu starpnieku.

The concepts of good faith and fair dealing in the Consumer Acquis

The consumer acquis on contract law does not include a general duty to deal fairly or
to act in good faith. A general clause referring to the concept of (un-)fairness exists
in Article 5 of Directive on Unfair Commercial Practices, which concerns marketing
practices, but which does not apply to contracts®®. Article 3 (1) of Directive
93/13/EEC on Unfair Terms in Consumer Contracts constitutes a general clause
referring to “(un-) fairness” and contains a definition of that term for the purposes of
the Directive.

The main advantage of an overarching general clause for consumer contracts in the
horizontal instrument would be the creation of a tool which would provide guidance
for the interpretation of more specific provisions and would allow the courts to fill
gaps in the legislation by developing complementary rights and obligations. It could
therefore provide a safety net for consumers and create certainty for producers by
filling gaps in legislation. In addition, a general provision may also be a useful tool
when interpreting clauses contained in offers or contracts and it may as well respond
to the criticism that certain directives or provisions are not time-proof. A general
provision could be built round the phrase “good faith and fair dealing”. This includes
the idea that they show due regard to the interests of the other party, considering the
specific situation of certain consumers.

The disadvantage of such a general clause is that it does not encompass precisely the
rights and obligations imposed on each party. Its interpretation may vary from
Member State to Member State.

If included, such a general principle should apply from the negotiation phase to the
execution of the contract, including remedies. It would also prevent the emergence of
the kind of problems encountered with the current consumer protection directives,
due to legislation being overtaken by technological and market developments.
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Conclusions will be announced in the Second Report on the application of the Directive 2000/31, to be
adopted in 2008.

Article 5 of the Directive on Unfair Commercial Practices outlaws marketing practices which - contrary
to the requirement of professional diligence — can adversely affect the economic behaviour of
consumers.

17

LV



LV

4.4

C jautajums: Vai horizontalaja instrumenta butu jaieklauj visparejs
uznémeéjdarbibas veicéja pienakums rikoties saskapa ar godpratibas un
godiga darijuma principiem?

1. variants. Horizontalais instruments paredz, ka saskanpa ar ES patérétaju ligumu
tiesibu aktiem uzpemejdarbibas veicgjiem jarikojas godpratigi.

2. variants. Tiek saglabata 11dz§ingja situacija: vispargjas klauzulas nav.

3. variants. Tiek pievienota vispar&ja klauzula, kas attiecas gan uz uznéméjdarbibas

veicgjiem, gan paterétajiem.

The scope of application of the EU rules on unfair terms

4.4.1 Extension of the scope to individually negotiated terms

4.5

The Directive on unfair contract terms currently applies to non-negotiated terms
only, i.e. contractual clauses which the consumer has had no possibility to influence
during the negotiation process. In practice, the Directive is in most cases applicable
to pre-formulated contract terms used in mass transactions. In reality consumers
often have only a very limited possibility to influence the content of a clause even if
it theoretically is open to negotiations. A number of Member States have specific
rules on the (un-)fairness of individually negotiated terms.

If it is decided to include individually negotiated terms, the test of unfairness could
be reformulated so that it ensures that the competent authorities will take into
account the actual ability of individual consumers to influence the terms of the
contract. Alternatively, this test could be restricted to the list of terms annexed to the
directive.

In the absence of specific rules, the unfairness of negotiated terms would be assessed
under the principle of good faith (see 4.3).

D1 jautajums: Cik liela meéra sodiSanai par negodigiem liguma noteikumiem
biitu jaattiecas ari uz tadiem noteikumiem, par kuriem vienoSanas panakta
individuali?

1. variants. Direktivas par negodigiem noteikumiem pieméroSanas mérogs tiek
paplasinats, ieklaujot noteikumus, par kuriem vienosanas panakta individuali.

2. variants. Noteikumiem, par kuriem vienoSanas panakta individuali, biitu
piemé&rojams tikai direktivai pievienotais noteikumu saraksts.

3. variants. L1dz§ingja situacija — Kopienas noteikumi ar1 turpmak bis attiecinami
vienigi uz neapstridamiem vai ieprieks definétiem noteikumiem.

List of unfair terms

The rationale behind the list attached to the current Directive on unfair contract terms
is to provide guidance to the Member States as to what contractual terms can be
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4.6

challenged under the unfairness test. As the list has a purely indicative character, it
may lead to divergent application in Member States.

It should be considered whether a term included in a list of unfair terms of a
horizontal instrument should be considered unfair in all circumstances (black list) or
unfair unless the examination of the specific circumstances of the contract (including
any individual negotiation) shows the contrary (i.e. a rebuttable presumption of
unfairness — grey list). These two options could also be combined, i.e. some terms
would be considered unfair in all circumstances while other terms are presumed to be
unfair. That option has been considered by the CFR researchers.

A comitology mechanism could be included in the horizontal instrument in order to
update the list of terms.

D2 jautajums: Kadam bitu jabut ikviena negodigu liguma noteikumu
saraksta statusam, kas ieklaujami horizontala instrumenta?

Ve —e

2. variants. Attieciba uz daziem Iiguma noteikumiem tiek noteikts atspekojams
pienémums par negodigumu (pel€kais saraksts). Sis variants apvieno norades un
elastibu attieciba uz godiguma novertgjumu.

3. variants. Tiek izveidots tadu noteikumu saraksts — iesp&jams, daudz 1saks neka
pasreizgjais saraksts — kas tiek uzskatiti par negodigiem jebkuros apstaklos
(melnais saraksts).

4. variants. 1. un 2. varianta kombinacija: dazi noteikumi tiek pilniba aizliegti, bet
uz pargjiem noteikumiem biitu attiecinama atspékojams pien€émums par
negodigumu.

Scope of the unfairness test

Under the Directive on Unfair Terms a non-negotiated contractual term is considered
unfair if, contrary to the requirement of good faith, it causes a significant imbalance
in the parties’ rights and obligations arising under the contract, i.e. the unfairness
test. According to this test, the assessment of the unfair nature of the terms relates
neither to the definition of the main subject matter of the contract nor to the adequacy
of the price (as far these terms are expressed in plain intelligible language).

National laws typically allow the aggrieved party to avoid the contract only where he
or she has had little choice as to whether to conclude the contract and the situation
has been exploited by the contractual counterpart through charging an exorbitant
price. An example of this would be where a consumer whose car breaks down in the
middle of a rural area at night may agree to pay a disproportionate price for the
repair.

Especially if the scope of the directive were to be extended to negotiated terms, the
question arises as to whether the unfairness test should be widened to assess all core
terms of a contract, including the main subject matter of the contract and the
adequacy of the price.
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4.7

4.8

D3 jautajums: Vai direktiva par negodigiem noteikumiem ietverta
negodiguma novértéjuma mérogs biitu japaplasina?

1. variants. Negodiguma novert€§juma mérogs tiek paplasinats, lai ietvertu liguma
galvena priekSmeta definiciju un cenas piemérotibu.

2. variants. L1dz8ingja situacija — negodiguma novertejums tiek saglabats sava
lidzsingja veida.

Information requirements

Several Directives impose obligations on professionals to provide consumers with
information before, at or after the conclusion of the contract. Failure to comply with
these obligations is however regulated in an incomplete and inconsistent way. In
several cases no remedies are available when information duties are ignored by
professionals. Even an extension of the cooling-off periods for failure to provide
information, as it is provided for in the Distance Selling and Timeshare Directives,
may not be sufficient since the consumer loses his right to withdraw from the
contract within three months. Consumer organisations quote the lack of information
as one of the main problems in relation to distance selling, whereas business
stakeholders deplore the complexity of the current situation.

The Commission is of the opinion that although the horizontal instrument should not
cover the existence and the content of the information requirements, considering the
varying purposes of consumer information in the different vertical directives, it could
encompass provisions on the failure to fulfil information requirements. One
possibility is that the horizontal instrument would provide for an extension of the
cooling-off period for failure to comply with information requirements. Another
solution would be to combine such an extension of the cooling—off period with
general remedies for the most serious breaches of information duties (e.g. no
information on price and address of the professional).

E jautajums: Kadam jabut ligumiskajam sekam, ja netiek ievérotas patérétaju
acquis prasibas par informéSanu?

1. variants. Uzteikuma terminS ka vienads tiesiskas aizsardzibas lidzeklis
gadijumos, kad netiek ievérotas prasibas par informeSanu, tiek pagarinats,
piem&ram, I1dz tris méneSiem.

2. variants. Tiek paredzeti dazadi tiesiskas aizsardzibas lidzekli par dazadu
inform&Sanas pienakumu parkapsanu: dazi parkapumi pirms liguma noslégsanas
vai liguma noslégsanas laika ir pamats tiesiskas aizsardzibas lidzeklu izmantoSanai
(piem&ram, nepareiza informacija par produkta cenu varétu patérétajam dot tiesibas
anulét ligumu), bet cita veida neinforméSana tiek apliikota savadak (piemeram,
pagarinot uzteikuma terminu vai neizmantojot nekadas Iigumsankcijas).

3. variants. 11dz$ingja situacija: informacijas nesniegSanas ligumiskas sekas

dazadiem ligumu veidiem arT turpmak tiek reglament&tas atskirigi.

Right of withdrawal
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4.8.1 The cooling-off periods

The Directives on Timeshare, Doorstep Selling and Distance Selling give consumers
the right to withdraw from the contract within a certain period. There are significant
divergences in relation to the length of these periods, and as to the beginning and
calculation of the periods (in calendar or working days). Such differences may be
confusing for consumers and can create legal uncertainty in case of overlaps between
Directives”'.

The horizontal instrument could provide for common rules on the time frames for all
types of contracts for which a right of withdrawal exists, so as to increase legal
certainty.

An alternative could be to group the directives into two categories, attaching to each
of them a specific withdrawal period. The reason for this would be that different
directives grant consumers a right to withdrawal for different reasons, e.g. to allow
consumers to compare the price and quality of the products ordered in a door step
situation with alternative offers or to allow consumers to see the product ordered at a
distance.

Whichever of the two alternatives is chosen, the Commission is of the view that all
periods should be uniformly counted in calendar days rather than working days to
increase legal certainty. The concept of working days is differently interpreted by the
Member States and varying national holidays may cause uncertainties for consumers
and businesses.

F1 jautajums: Vai uzteikuma terminu ilgums biitu jasaskano visa pateretaju
acquis?

1. variants. Visiem gadijumiem, kuros patérétaju direktivas pieskir patérétajiem
tiesibas atteikties no Iiguma, tiek paredzets viens uzteikuma termins, pieméram, 14
kalendaras dienas.

2. variants. Tiek noteiktas divas direktivu kategorijas, un katrai tiek paredzéts
konkréts  uztetkuma  termin$ (piemeram, 10 kalendaras dienas
izn@sajumtirdzniecibas un distances ligumiem, bet 14 kalendaras dienas — dallaika
Ipasuma ligumiem).

3. variants. LidzSingja situacija: uzteikuma termini paterétdju acquis netiek
saskanoti; tos reglament€ nozares tiesibu aktos.

4.8.2 The modalities of exercising the right of withdrawal

The modalities of exercising the right of withdrawal are currently regulated
differently across the consumer acquis. There are also significant differences in the
Member States’ transposition of the directives. In some countries consumers may
choose how to notify the seller (e.g. by sending an email or simply by returning the
good to the seller), whereas in others the consumer is obliged to use a certain

. See e.g. the case C-423/97 Travel Vac, where the ECJ found that the Doorstep Selling Directive was

applicable to a timeshare contract.
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procedure such as registered mail. Clarifying the rules on how to return products
could increase consumer confidence in cross-border transactions. A recent
Eurobarometer survey shows that, in relation to distance selling, 65 % of consumers
consider that there are more problems with returning a good during the cooling off
period when it was bought cross-border.

To clarify and simplify matters, the provisions on the modalities of exercising the
right of withdrawal could be harmonised in the horizontal instrument.

F2 jautajums: Ka biitu jaisteno atteikuma tiesibas?

1. variants. 11dz$ingja situacija: dalibvalstim jabiit iesp&jai brivi noteikt atteikuma
pazinojuma veidu.

2. variants. Tiek noteikta vienota procedira pazinojumam par atteikumu visa
patérétaju acquis.

3. variants. Tiek izslégtas visas oficialas prasibas pazinosanai par atteikumu.
Tadgjadi paterétajs var atteikties no liguma jebkada veida (tostarp, atdodot atpakal
preces).

4.8.3 The contractual effects of withdrawal

The effect on the contract when the consumer exercises his or her right of withdrawal
is regulated differently for different types of contract in the acquis. The Doorstep
Selling Directive provides only that withdrawal releases consumers from any
obligations under the cancelled contract. Other legal effects are to be determined by
national law. The Directive on Distance Selling provides instead that when the right
of cancellation is exercised, the seller is obliged to reimburse the sums paid by the
consumer free of charge as soon as possible and in any case within 30 days. The only
charge that may be made to the consumer is the direct cost of returning the goods.

The horizontal instrument could harmonise the provisions on the effects of
withdrawal. The rule that consumers should not bear any costs when exercising their
right of cancellation could be spelled out more clearly and made general whereby the
option for Member States to impose charges on consumers in the event of
cancellation could be removed. In addition, the horizontal instrument could provide
for a general time limit by which the professional would have to reimburse
consumers who exercise their right to withdraw, as it is currently the case in respect
of contracts concluded at a distance.

F3 jautajums: Kadas izmaksas biitu jasedz patérétajam, ja izmantotas
atteikuma tiesibas?

1. variants. Sp€ka eso$as normativas iespgjas tiek likvidétas — tadgjadi
patérétajiem, istenojot savas anul€Sanas tiesibas, nerastos nekadas izmaksas.

2. variants. Tiek visparinatas pasreiz€jas iespejas: tadgjadi atteikuma tiesibu
istenoSanas gadijuma patérétajiem izmaksas neatkarigi no liguma veida ir vienadas.

3. variants. L1dz§ingja situacija: tiek saglabatas Sibriza normativas iespéjas.
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4.9

General contractual remedies

The acquis does not provide for a general set of remedies available to consumers for
all consumer contracts. Existing remedies are limited to particular types of contracts.
The Directive on Sale of Consumer Goods for example, grants consumers some
remedies, but not all of those remedies apply to all consumer contracts. The absence
of general remedies at EU level creates a deficit in consumer protection.

According to a recent Eurobarometer survey, 71 % of consumers consider it harder
to resolve problems such as complaints, returns, price reductions and guarantees
when shopping cross-border. Common EU-wide remedies in the horizontal
instrument could contribute to addressing this problem. However, this would not
tackle the problems faced by consumers concerning the enforcement of rights against
a person established in another country. Reduction of the price and termination of a
contract could be construed as remedies of general application. Also the introduction
of a general right to withhold performance in case of breach of a consumer contract
could be considered. Under this option, if the consumer has not yet performed his or
her obligations (typically the payment of the price) — the professional who is in
breach of the contract cannot enforce his rights against the consumer until he
performs correctly.

G1 jautajums: Vai horizontalajam instrumentam japaredz paterétajam
pieejami visparéeji tiesiskas aizsardzibas lidzekli?

1. variants. L1dz8ingja situacija: speka esoSajos tiesibu aktos paredzeti tiesiskas
aizsardzibas lidzekli, kas paredz€ti konkrétiem ligumu tipiem (t.i., pardosanas).
Vispargjos ligumu tiesiskas aizsardzibas lidzek]us reglament€ valstu tiesibu akti.

2. variants. Tiek paredzets vispar&ju ligumu tiesisko aizsardzibas lidzeklu kopums,
kas ir pieejams patérétajam jebkura patérétaju liguma parkapianas gadfjuma. Sie
tiesiskas aizsardzibas lidzekli ietver: patérétaja tiesibas izbeigt ligumu, pieprasit
cenas samazinajumu un atteikties no izpildes.

4.10 General right to damages

In addition to the right to withhold performance and the right to reduction of price
and termination of contract, the horizontal instrument could foresee a general right to
damages for breach of a consumer contract. At the moment, the issue of damages is
not regulated in the Community acquis, the only exception being the Package Travel
Directive. The relationship between domestic rules on damages and the remedies
provided for by the specific directives is unclear. Different solutions are possible.
The horizontal instrument could merely introduce a general right to damages for
consumers or it could specify that these damages should cover only purely economic
damages or both economic and moral losses as in the Package Travel Directive.

G2 jautajums: Vai horizontalajam instrumentam bitu japieSkir patérétajiem
visparéjas tiesibas uz kompensaciju par l[iguma parkapsanu?

1. variants. L1dz§ingja situacija: jautdjumu par liguma kompensacijam regul€ valstu
tiesibu akti, iznemot gadijumus, kad to regulé Kopienas acquis (pieméram,
kompleksie tiirisma braucient).
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5.

5.1

2. variants. Pat€rétajiem tiek paredz€tas vispargjas tiesibas uz kompensaciju —
patérétaji var pieprasit kompensaciju par visiem liguma parkapumiem neatkarigi no
parkapuma veida un Iiguma rakstura. Dalibvalstis izlemj to, kada veida zaud&jumus
varétu kompensét.

3. variants. Paterétajiem tiek paredz&tas vispargjas tiesibas uz kompensaciju un tiek
paredzets, ka §1 kompensacija sedz vismaz tiri ekonomiskos (materialos)
zaud@jumus, kas paterétajam radusies parkapuma rezultata. Dalibvalstis tad var
brivi reglamentét nematerialos zaud&jumus (pieméram, moralo kaitgjumu).

4. variants. Tiek ieviestas vispargjas paterétaju tiesibas uz kompensaciju, un tiek
paredzets, ka §1 kompensacija sedz gan tiri ekonomiskus (materialus) zaud&jumus,
gan moralo kaitgjumu.

Specific rules applicable to Consumer Sales
Types of contracts to be covered

The Directive on Consumer Sales applies to sales contracts. It does not apply to any
other type of contract involving the supply of goods, except for goods to be
manufactured in the future. Therefore a consumer who hires a car is not protected by
its provisions. Likewise, as the supply of digital content is not covered by the
Directive, a consumer who downloads music from the Internet is not protected either.
This is a potential consumer protection lacuna. If the horizontal instrument were to
cover these types of contracts, consumers would enjoy the same protection against
lack of conformity regardless of the legal nature of the contract.

The lack of coverage of contracts for the supply of software and data (so called
“contracts providing digital content”) is a particularly important problem. With the
increase in digital content consumption, questions of liability (e.g. when software
damages hardware) and guarantee from defects will grow in importance. Several
consumer complaints point, for instance, to problems with music downloaded from
the internet or used in MP3 players, software and digital content to be used in mobile
phones (e.g. ring tones). An extension of the coverage of consumer protection rules
to such situations would allow consumers to make use of remedies for non-
conformity and obtain damages. Such an extension of the scope of the Directive may,
however, require specific rules since digital content is usually licensed rather than
sold to the consumers.

H1 jautajums: Vai noteikumiem par precu pardoSanu paterétajam biitu
jaattiecas uz citiem ligumu veidiem, saskapa ar kuriem paterétajiem tiek
piegadatas preces vai tiek sniegti digitala satura pakalpojumi?

1. variants. L1dz8ingja situacija: t.i., piemerosana attiecas uz plasa pat€rina precu
pardosanu, iznemot preces, kas vél jasarazo.

2. variants. Darbibas joma tiek paplasinata, lai ietvertu citus ligumu veidus,
saskana ar kuriem patérétajam piegada preces (piem&ram, automasinu Trésana).

3. variants. Noteikumu darbibas joma tiek paplasSinata, lai ietvertu citus ligumu
veidus, saskana ar kuriem paterétajam tiek sniegti digitala satura pakalpojumi
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5.2.

5.3

(piem&ram, tieSsaistes miizika).

4. variants. 2. un 3. varianta kombinacija.

Second-hand goods sold at public auctions

Under Article 1 (3) of the Directive, Member States may provide that the definition
of consumer goods does not cover “second-hand goods sold at public auctions where
the consumer has the opportunity to attend the sale in person”. This exemption is a
source of uncertainty both for businesses and consumers. A horizontal instrument
could define the notion of “public auctions” in order to remove this uncertainty;
having said this it may be necessary to follow a specific and different approach for
on-line auction.

H3 jautajums: Vai noteikumi par precu pardoSanu paterétajiem bitu
attiecinami uz lietotam precém, ko pardod atklatas izsoles?

1. variants. Ja.

2. variants. N&, Sadas preces tiek izslégtas no Kopienas noteikumu darbibas jomas.

General obligations of a seller — delivery and conformity of goods

According to a recent Eurobarometer survey, 66 % of consumers perceive that
delivery in the context of cross-border sales may cause more problems than for
domestic sales. Adding rules on delivery should increase legal certainty and thereby
consumer confidence.

The Directive on Sale of Consumer Goods provides that the seller must deliver goods
which are in conformity with the sales contract. However, it does not define the
notion of delivery. This is unfortunate, since the moment of delivery is the starting
point for time limits for the exercise of fundamental consumer rights, e.g. remedies
for glson-conformity. The concept of delivery is also important for the passing of the
risk™.

The Directive does not provide for remedies against lack of delivery, late or partial
delivery. Regulating such questions in the horizontal instrument would require a
definition of delivery.

The horizontal instrument could clarify whether delivery means that the consumer
has materially received the goods (i.e. the consumer has acquired physical possession
of the good, for example by collecting the ordered car from the dealer) or whether it
is sufficient that the goods are put at the consumer’s disposal (e.g. the dealer informs
the consumer that the ordered car has arrived at his garage and is ready to be picked
up). The horizontal instrument could also provide that, as a default rule, delivery
takes place when the consumer acquires physical possession of the good. The parties
would remain free to agree otherwise.

See point 5.5 in this annex.
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5.5

I1 jautajums: Ka butu definéjama piegade?

1. variants. Piegade nozimé to, ka paterétajs faktiski sanem preces (t.i., preces tiek
atdotas paterétajam).

2. variants. Piegade nozimé, ka preces tiek nodotas paterétaja riciba liguma
noteiktaja laika un vieta.

3. variants. Piegdde parasti nozimé, ka paterétajs preces fiziski parpem sava
valdijuma, tom@r puses var vienoties citadi.

4. variants. L1dz§ingja situacija: jédziens ,,piegade” netiek definéts.

The passing of risk in consumer sales

An issue connected to the definition of delivery is whether the horizontal instrument
should regulate the passing of risk in consumer sales, i.e. the question of the point at
which the professional bears the risk and the cost of any deterioration or destruction
of the good and when this risk passes to the consumer, e.g. in a situation where a
good is damaged or destroyed while in transit from the seller to the consumer. At the
moment, the issue is regulated differently in the Member States. In some Member
States the risk passes to the buyer at the time of the conclusion of the contract while
in others property does not pass with the conclusion of the sales contract but with the
delivery.

The passing of the risk could be linked to the moment of delivery. Depending on the
definition of delivery, this could be at the time when the consumer acquires physical
possession of the good or at an earlier stage.

12 jautajums: Ka prefu pardoSana patérétajam bitu jareglamenté riska
nodosSana?

1. variants. Riska nodoSanu reglamenté Kopienas limeni un to saista ar piegades
bridi.

2. variants. L1dz8ingja situacija: riska nodoSanu reglamente dalibvalstis, tadejadi

radot atSkirigus risinajumus.

Conformity of goods

5.5.1 Introduction

The duty of the seller to deliver goods in conformity with the contract is the
cornerstone of the Directive on Consumer Sales. The Directive establishes a
presumption that goods are in conformity with the contract if they fulfil a series of
conditions which are considered to be implied by the contract (e.g. that the goods are
fit for the purposes for which goods of the same type are normally used).

5.5.2 Extension of time limits

Under the directive, the seller is liable for any lack of conformity which existed at
the time of delivery and becomes apparent within two years from that moment (legal
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guarantee). The Directive does not regulate the suspension or interruption of the two-
year period in the event of repair, replacement or negotiations between seller and
consumer. Some Member States have introduced specific rules on the extension of
the period during which the seller is liable while the seller is trying to cure the defect,
whereas others have not introduced such rules. This has led to significant
divergences among national laws impeding cross border trade. A horizontal
instrument could provide that the duration of the legal guarantee is extended for a
period corresponding to the time during which the consumer was not able to use the
goods because some remedy was being performed.

J1 jautajums: Vai horizontalajam instrumentam butu japagarina termini, kas
attiecas uz neatbilstibu, par periodu, kura laika tika izmantoti tiesiskas
aizsardzibas lidzekli?

1. variants. 1.1dz8ingja situacija: nekas netiek mainits.
2. variants. Ja. Horizontalais instruments paredz, ka juridiskas garantijas darbibas

laiks tiek pagarinats par periodu, kura laika patérétajs nevargja lietot preces, jo tika
izmantoti tiesiskas aizsardzibas Iidzekli.

5.5.3 Recurring defects

It may happen that defects which became apparent within two years from delivery re-
appear after the expiry of the legal guarantee, even though they have been repaired.
In these cases, consumers are left with goods which were already defective at the
moment of delivery, but for which any further repair is at the expense of the
consumers. Some Member States have introduced specific rules to deal with
recurring defects.

A horizontal instrument could provide that when the seller repairs the goods during
the period of the legal guarantee, the guarantee is automatically extended to cover
any future re-emergence of the same defect for a period to be specified since repair.
The issue of recurring defects could also be relevant in the context of remedies,
possibly justifying a consumer’s claim for replacement instead of another repair.

J2 jautajums: Vai garantija biitu automatiski japagarina preu remonta
gadijuma, lai to var attiecinat uz atkartotiem defektiem?

1. variants. 1.1dz8ingja situacija: garantija netiek pagarinata.

2. variants. Juridiskas garantijas darbibas laiks tiek pagarinats par periodu, ko
nosaka peéc remonta, lai ietvertu tada pasa defekta atkartosanos turpmak.

5.5.4 Second-hand goods

Member States may currently provide that, in case of second-hand goods, the seller
and the consumer may agree on a shorter time period for the liability of the seller,
provided this period is not less than one year. Varying conditions in different
Member States cause legal uncertainty.

This could be corrected by eliminating the possibility for the seller and the consumer
to agree on a shorter time period of liability. This should not create any
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5.6

disproportionate burden on professionals since they would only remain responsible
for those defects which already existed at the moment of delivery®.

Another option could be to allow professionals and consumers throughout Europe to
agree on a shorter period for the seller’s liability for lack of conformity.

J3 jautajums: Vai vajadzigi ipaSi noteikumi par lietotam precem?

1. variants. Horizontalaja instrumenta netiek ieklauta neviena atkape par lietotam
precém: pardev€js un paterétajs nevar vienoties par saku periodu atbildibai par
lietotu precu defektiem.

2. variants. Horizontalaja instrumenta tiek ieklauti konkr&ti noteikumi par lietotam
precém: pardevejs un paterétajs var vienoties par 1saku periodu atbildibai par lietotu

precu defektiem (bet ne 1saku par vienu gadu).

Burden of proof

The Directive establishes a rebuttable presumption that any lack of conformity which
becomes apparent within six months from delivery shall be presumed to have existed
at the time of delivery. However, such presumption does not apply when it is
incompatible with the nature of the goods or the nature of the lack of conformity.

The Commission has been informed that it is difficult to apply a system with a
rebuttable presumption that can only be used when it is compatible with the nature of
the goods and the defects. Once the six-month period has passed, consumers have to
prove a fact (the existence of the defect at the time of delivery) which is extremely
difficult to establish without access to relevant technical data and/or specialised
assistance. Even during the first six months it is in each case necessary to examine
whether the consumer can actually invoke the presumption and obtain the reversal of
the burden of proof. This way the reversal of the burden of proof serves de facto as a
limitation of the legal guarantee™.

The Commission wonders if the present regime should not be changed. A horizontal
instrument could provide that the professional would have to prove that the defects
did not exist at the time of delivery since the seller is better placed than the consumer
to access relevant data (e.g. by contacting the producer) and provided that the
consumer acts in good faith. In any case the reversal of the burden of proof applies
only if compatible with the nature of the goods and of the defects. The seller would,
therefore, still be able to escape this reversal of the burden of proof in case of normal
wear and tear.

J4 jautajums: Kam biitu jauzliek pienakums pieradit to, ka defekti bija jau
piegades bridi?
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In addition, as it is mentioned below, the presumption that the defects which become apparent within
six months from delivery were already existent at that moment only applies if it is not incompatible
with the nature of the goods and the nature of the defects. These rules ensure an adequately
differentiated treatment of second hand goods vis-a-vis new products.

For instance in some Member States, after the six months period, consumers are forced by the sellers to
prove the existence of the defect at the moment of delivery by producing expensive technical reports.
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5.7

1. variants. 11dzSingja situacija: pirmo seSu méneSu laika uznéméejdarbibas
veic€jam ir japierada, ka piegades bridi defekta nebija.

2. variants. Uznémgjdarbibas veic€jam visa juridiskas garantijas darbibas laika ir
japierada, ka piegades bridi defekta nebija, ja tas ir savienojams ar precu un defektu
raksturu.

Remedies

5.7.1 Introduction

In the context of consumer sales, remedies should lead to the fulfilment of

consumers’ reasonable expectations in relation to the contract. However, the

Directive provides for remedies only in the case of non-conformity and not other
kinds of breaches of contract, e.g. when the goods are not delivered at all. Consumers
perceive the existing rules as unsatisfactory. Approximately 70 % of consumers state

that when buying goods cross-border it is harder to resolve problems such as returns
or price reduction in comparison with the domestic situations.

As mentioned in point 4.9 in this annex, the horizontal instrument might provide for

some general remedies, which would apply to any breaches of consumer contracts.

The remaining, sale-specific remedies (repair and replacement) could continue to be

available only in case of non-conformity of the goods.

5.7.2  The order in which remedies may be invoked

Currently the Directive provides for a particular order in which remedies may be

invoked. Reduction of price or termination of contract can only be invoked if repair
and replacement are impossible or disproportionate. The Commission has been
informed that it is difficult for consumers to assess whether a professional’s claim

that a particular remedy would be disproportionate is right or not.

A horizontal instrument could allow consumers to choose freely amongst the
available remedies in case of wrong performance. However, to limit the economic
burden on the professional, termination of contract would remain available only in
case of non-performance and breaches that are so serious as to give consumers

reasonable grounds to refuse correct performance.

Alternatively, the horizontal instrument could maintain the current sequence of
remedies, with some amendments. For instance, it could provide that the reduction of
the price is available immediately as an alternative to repair and replacement, while
at the same time altering the conditions under which the consumer can “move” from
these first-line remedies to the termination of contract (e.g. in the case of recurring

defects).

K1 jautajums: Vai patéretajam jabut iesp€jai brivi izveleties jebkuru no
pieejamajiem tiesiskas aizsardzibas Iidzekliem?

1. variants. Li1dzs8ingja situacija: patérétajiem ir pienakums vispirms pieprasit
preces remontu/aizstaSanu, bet cenas samazinajumu vai liguma izbeigSanu prasit
tikai tad, ja nav iesp&jams izmantot citus tiesiskas aizsardzibas lidzeklus.
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5.9

2. variants. Paterétajam ir iesp&ja brivi izveleties jebkuru no pieejamajiem tiesiskas
aizsardzibas lidzekliem jau no pasa sakuma. Tacu liguma izbeigSana ir iesp&jama
tikai noteiktos apstak]os.

3. variants. Patérétajiem ir pienakums vispirms pieprasit preces remontu/aizstaSanu
val cenas samazinajumu, un vingi var prasit izbeigt Iigumu tikai tad, ja nav
iesp&jams izmantot Sos tiesiskas aizsardzibas lidzeklus.

Notification of the lack of conformity

The Directive allows Member States to provide that the consumer must inform the
seller of the lack of conformity within a period of no less than two months from the
moment of discovery in order to benefit from his rights. Most Member States have
made use of this option, some of them waiving this obligation only in certain
circumstances. The horizontal instrument should eliminate the existing divergences,
which cause confusion for consumers and businesses.

K2 jautajums: Vai paterétajiem butu jazino pardevéjam par neatbilstibu?
1. variants. Tiek noteikts pienakums pazinot pardevéjam par jebkadu defektu.

2. variants. Tiek noteikts pienakums pazinot konkrétos apstaklos (piemeram, ja
pardevégjs rikojies pretruna ar godpratibas prasibu vai ir bijis rupji nolaidigs).

3. variants. Pienakums noteikta laika posma informét tiek atcelts.

Direct producers’ liability for non-conformity

A number of Member States have introduced various forms of direct liability of
producers. These differ considerably as to the conditions and modalities. The
horizontal instrument may address these divergences by introducing rules on the
direct liability of producers (e.g. the introduction on an EU wide producer’s liability)
so that consumers would be able to request certain remedies directly from the
manufacturer (and possibly from the importer) throughout the EU. This would
eliminate possible internal market barriers and would favour especially consumers
buying cross-border. A more detailed analysis can be found in the Report on the
implementation of the Consumer Sales Directive.

The issue of producers’ liability in the context of the review of the acquis is limited
to situations where a good is not in conformity with the consumer contract, e.g. the
product does not have the quality or characteristics that the consumer is entitled to
expect. Liability for damage caused by the defectiveness of a product, i.e. death,
personal injuries or destruction of any item of property other than the defective
product itself, is regulated by the Product Liability Directive and falls outside the
scope of the review” .

L jautajums: Vai horizontalajam instrumentam biitu jaievie§ raZotaju tieSa
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Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and
administrative provisions of the Member States concerning liability for defective products.
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atbildiba par neatbilstibu?

1. variants. L1dz8ingja situacija: ES Iimeni netiek ieviesti noteikumi par raZotaju
tieSu atbildibu.

2. variants. Razotaju tieSu atbildibu ievieS saskana ar iepriek§ aprakstitajiem
nosacijumiem.

5.10 Consumer Goods Guarantees (Commercial guarantees)

On top of the rights conferred upon consumers by legislation, sellers or producers
may offer consumers additional rights on a voluntary basis (a so-called commercial
guarantee). They can, for example, grant consumers certain rights in case the goods
do not meet the specifications set out in the guarantee statement and in associated
advertising.

5.10.1 Content of the commercial guarantee

The directive does not address the question of what happens if the guarantee
statement omits to inform the consumer on the content of the guarantee. It has been
stated that the current situation may mislead consumers who rely on such vague
statements without checking whether they are actually granted any additional rights.

A horizontal instrument could remedy this situation by providing a default content of
a guarantee setting out basic rights which the guarantee holder should have if these
are not spelled out in the guarantee document. These may include a right to
replacement or repair if goods are not in conformity with the contract. If the duration
of the commercial guarantee is not indicated it could apply to the estimated life-span
of the goods. It would have to be EU-wide. Finally, the costs of invoking and
performing the guarantee would be borne by the guarantor.

M1 jautajums: Vai horizontalam instrumentam biitu japaredz tirdzniecibas
garantijas standarta saturs?

1. variants. Lidz§ingja situacija: horizontalaja instrumentad netiek ieklauti
standartnoteikumi.

2. variants. Tiek ieviesti tirdzniecibas garantiju standartnoteikumi.

5.10.2 The transferability of the commercial guarantee

The directive does not regulate the issue of the transferability of the commercial
guarantee to subsequent buyers. This is important for consumers who intend to re-
sell a product as well as for subsequent buyers who would like the products still to be
covered by the commercial guarantee especially in the context of a cross-border
transaction.

The horizontal instrument may address this problem by providing that a guarantee
would benefit also subsequent buyers of a product. Such a rule could have a
mandatory or default character (i.e. the seller would be able to limit the
transferability of the guarantee in certain circumstances).
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M2 jautajums: Vai horizontalam instrumentam bitu jareglamente iespéja
nodot tirdzniecibas garantiju?

1. variants. 11dz$ingja situacija: Kopienas noteikumi nereglament€ iesp&ju nodot
tirdzniecibas garantiju.

2. variants. Tiek ieviests obligats noteikums par garantijas automatisku nodosanu
turpmakajiem pirc&jiem.

3. variants. Horizontalais instruments paredz garantijas nodoSanu ka
standartnoteikumu, t.i., garantétajs var izslégt vai ierobezot iesp&ju nodot
tirdzniecibas garantiju.

5.10.3 Commercial guarantees for specific parts

In the case of complex goods (e.g. cars) producers offer commercial guarantees
limited to specific parts. The horizontal instrument could make sure that consumers
are clearly informed on which parts are covered by a particular guarantee. If such
information is not provided the limitation would be without any effect.

M3 jautajums: Vai horizontalajam instrumentam bitu jareglamenté tadas
tirdzniecibas garantijas, kas attiecas tikai uz konkretu elementu?

1. variants. L1dz§ingja situacija: horizontalais instruments nereglament€ iesp&ju
sniegt tadu tirdzniecibas garantiju, kas paredzeta konkrétam elementam.

2. variants. Horizontalais instruments paredz tikai pienakumu informét.

3. variants. Horizontalais instruments ieklauj pienakumu informe&t un paredz, ka
garantija automatiski attiecas uz visam liguma min&tajam preceém.

6. Other issues

In this document stakeholders are consulted on a number of issues that have been
identified as important in the context of the review of the consumer acquis. The
Commission welcomes information and suggestions on any other matter deemed to
be pertinent and relevant to overall objectives of the review.

N jautajums: Vai ir citas problemas vai jomas saistiba ar paterétaju
aizsardzibu, kas biitu plasak pétamas vai risinamas ES limeni?
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