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2.1.

IVADAS

Sia Zaliaja knyga Europos Komisija kvietia visus suinteresuotuosius asmenis
iSsakyti savo nuomong apie ivardintas Vartotoju acquis persvarstymo problemas.
Nuomong galima pareiksti atsakymus siunciant iki 15/05/2007 Siuo adresu (ant voko
pazyméti: ,, Response to the Green Paper on the Review of Consumer Acquis“): ...

Commission européenne

Direction générale de la santé et de la protection des consommateurs
rue de la Loi, 200

1049 Bruxelles

Belgique

Arba e. pastu: SANCO-B2@ec.europa.eu

Jei respondentai aiskiai nenurodys, kad tam prieStarauja, atsiliepimai ir pastabos bus
paskelbti Europos Komisijos Sveikatos ir vartotojy apsaugos generalinio direktorato
tinklavietéje. Komisija iSnagrinés atsiystas nuomones ir paskelbs juy santrauka
pirmojoje 2007 m. pus¢je. Remdamasi konsultacijos rezultatais Komisija spres, ar
biitina imtis naujo teisés akto priémimo iniciatyvos. Bus atlieckami visy teisés akty
pasiiilymy poveikio vertinimai.

PAGRINDINIAI FAKTAI
Persvarstymo tikslas ir statusas

2004 m. Komisija, sieckdama geresnio reglamentavimo tiksluy supaprastinant ir
uzbaigiant galiojan¢ia reglamentavimo sistema, pradéjo Vartotoju acquis
persvarstyma . Persvarstymas pateiktas 2004 m. Komunikate ,,Europos sutar¢iy teisé

. . e . . )
ir acquis perzitira: tolesni veiksmai“.

Persvarstyme aptariamos astuonios direktyvos, kuriomis ginamos vartotojy teisés".
Svarbiausias persvarstymo tikslas — sukurti realia vartotojy vidaus rinka, kurioje buty
sickiama nustatyti tinkama pusiausvyra tarp aukSto vartotoju apsaugos lygio ir
imoniy konkurencingumo, tuo paciu uztikrinant griezta subsidiarumo principo
laikymasi. Idealiausiu atveju, pasibaigus persvarstymui, ES vartotojams bty galima
teigti: ,,Néra jokio skirtumo kurioje ES valstybéje jiis esate arba perkate: jiisuy
pagrindinés teisés yra vienodos“. Tai atitinka poziiir;, kurio Komisija laikési
komunikate ,,Pilie¢iy darbotvarké. Siekiant rezultaty Europai“’. Kitaip tariant,
vartotojy pasitikéjimas vidaus rinka turi biiti skatinamas uztikrinant auksta apsaugos

COM(2004) 651 galutinis, OL C 14, 2005 1 20, p.6.

COM(2004) 651 galutinis, OL C 14, 2005 1 20, p.6.

ISvardytos II priede. Svarbu atkreipti démesi, kad paprastai terminas ,,Vartotoju acquis* nereiskia visy
ES vartotojy apsaugos teisés akty. Pavyzdziui, neseniai priimta Nesaziningos komercinés praktikos
direktyva nepriklauso Vartotoju acquis. Be to, dauguma nuostaty, kuriomis siekiama apsaugoti
vartotojus, nustatomos konkreciy sektoriy ES teisés aktuose, pavyzdziui, elektroninés komercijos,
finansiniy paslaugy srityse.

COM (2006) 211 galutinis.
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lygi visoje ES. ISkilus problemoms vartotojai turéty turéti galimybe pasikliauti
lygiavertémis teisémis ir imtis lygiaverciy teisé€s gynimo priemoniy.

Mes taip pat privalome uztikrinti, kad imonés, visy pirma MV], galéty vykdyti savo
veikla labiau nusp¢jamomis reglamentavimo salygomis ir vadovaudamosi
paprastesnémis ES taisyklémis, kad biity sumazintos tvarkos laikymosi sanaudos ir
apskritai, kad jos galéty laisviau prekiauti visoje ES, nesvarbu, kur jos biity
1sisteigusios.

Vartotoju acquis persvarstymas gali suteikti unikalia proga modernizuoti galiojancias
vartotoju direktyvas, siekiant supaprastinti ir tobulinti profesionaly ir vartotoju
reglamentavimo aplinka, o prireikus pagerinti arba praplésti vartotojams sitiloma
apsauga. Tai visiskai atitinka vidaus rinkos modernizavima. Siuo tikslu direktyvos
svarstomos kartu ir atskirai, siekiant nustatyti joms visoms bendras reglamentavimo
spragas ir trikumus bei atskiroms direktyvoms biidingas problemas. Kaip numatyta
Pirmojoje metinéje pazangos ataskaitoje’, §ia Zaliaja knyga baigiamas tiriamasis
persvarstymo etapas, apibendrinami pradiniai Komisijos rezultatai ir kvie¢iama
iSreikSti nuomong dél vartotoju acquis persvarstymo galimybiy. Komisijos iSvados
padarytos remiantis §ia veikla:

— Atlikta lyginamoji analiz¢, kaip nagrin¢jamos direktyvos taikomos valstybése
narése, iskaitant teismy ir administracing praktikaf.

— 2005 m. gruodzio mén. Komisija isteigé nuolating darbo grupe, sudaryta i
valstybiy nariy eksperty. 2006 m. buvo surengti trys konkreciy direktyvuy
persvarstymui skirti susitikimai.

— Per pirmaji 2006 m. pusmeti buvo surengti keli praktiniai suinteresuotyjy
asmeny seminarai, organizuoti dirbant su Bendra sutarciy teisés pagrindy
sistema’. Siuose praktiniuose seminaruose pagrindinis démesys buvo skiriamas
sutarCiy teisés klausimams, tiesiogiai susijusiems su Vartotoju acquis
persvarstymu’®.

— Atlikti tyrimai apie vartotoju ir imoniy poziiri | galiojan¢ius vartotoju
apsaugos teisés aktus ir ju poveiki tarptautinei prekybai’.

Be to, Komisija ivertino, kaip valstybés narés jvairias persvarstomas direktyvas
perkélé { savo nacionaling teise. Buvo paskelbtos Prekiy kainy zyméjimo'® ir

Komisijos Pirmoji metiné Europos sutarCiy teisés ir acquis persvarstymo pa angos ataskaita, COM
(2005) 456 galutinis.

Palyginamaja  EB vartotoju ~ teisés analiz¢  galima  rasti Sioje tinklavietéje:
http://ec.europa.eu/consumers/cons_int/safe _shop/acquis/index_en.htm.

Zr. Komisijos komunikata ,,Europos sutar¢iy teisé ir acquis perzitra: tolesni veiksmai*, COM (2004)
651 galutinis, ir Komisijos Pirmaja meting Europos sutariy teisés ir acquis persvarstymo paZangos
ataskaita, COM (2005) 456 galutinis.

Nagrinétos temos: vartojimo prekiy pardavimas (jskaitant tiesioging gamintojo atsakomybg),
nesaziningos sutar¢iy salygos, isipareigojimai dél informacijos suteikimo vartotoju sutartyse pries
pasirasant sutartj, vartotojo teisés atsisakyti sutarties ir vartotojo teisés dél patirty nuostoliy atlyginimo.
Zr. Antraja meting Bendros pagrindy sistemos paZangos ataskaita, kuri 2007 m. bus skelbiama
Sveikatos ir vartotojy apsaugos generalinio direktorato tinklavietéje.

Eurobarometro apklausa apie vartotojy apsauga vidaus rinkoje, atlikta 2006 m. vasario ir kovo mén.,
paskelbta 2006 m. rugséjo mén. (http://ec.europa.eu/consumers/topics/eurobarometer 09-2006_en.pdf)
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2.2

Nuotolinés prekybos'' direktyvy igyvendinimo ataskaitos; netrukus bus paskelbtos
Prekiy pardavimo ir susijusiy garantijy direktyvos (Vartojimo prekiy pardavimo
direktyva) ir Draudimy ginant vartotoju interesus direktyvos igyvendinimo
ataskaitos.

Be atlikto darbo bus konsultuojamasi su suinteresuotosiomis Salimis dél konkreciy
problemy, kurias Komisija nustat¢é persvarstydama Kelioniy pakety ir
I$nesiojamosios prekybos direktyvas. Sie klausimai bus nagrinéjami darbo
dokumentuose, kurie bus paskelbti Sveikatos ir vartotoju apsaugos generalinio
direktorato tinklavietéje. Komisija iSskyré keleta su ilgalaikiais turizmo produktais
susijusiy problemy, kurias reikiai skubiai spresti. Todél Komisija pradéjo rengti
pasiiilyma dél direktyvos dél teisés tam tikru laiku naudotis nekilnojamaisiais
daiktais persvarstymo pasitilyma'?.

Persvarstymo ir kity Bendrijos teisés akty rySys

Atsizvelgiant 1 placia vartotoju acquis taikymo sritj ir { tai, kad ji i§ dalies sutampa su
kitomis vidaus rinkos direktyvomis, reikés jvertinti visy siilomy su Zaliaja knyga
susijusiy tolesniy darby poveiki tokioms sritims kaip, pavyzdziui, elektroninei
prekybai arba intelektinés nuosavybés teiséms. Ypac reikéty atkreipti démesi, kad
tolesnis darbas, susijes su Zaliaja knyga, nepriestarauty Elektroninés prekybos
direktyvos vidaus rinkos veikimo salygai.

Persvarstymas neturés itakos Bendrijos teisés normy kolizijos taisykléms. Sioje
srityje Komisija pateiké du reglamenty pasiiilymus: reglamento dél istatymo,
taikomo nesutartiniams isipareigojimams (Roma II) pasiiilyma ir reglamento dél
istatymo, taikomo sutartiniams jsipareigojimams (Roma I) pasiiilyma. Pastarajame
pasiiilyme yra nuostata, kuria sitiloma koliziné norma dél vartotojuy sutarciy, kuriose
remiantis tam tikromis salygomis taikoma tik vartotojo iprastinés gyvenamosios
vietos teisé.

Atsizvelgdama 1 tai, kas buvo paskelbta Baltojoje knygoje dél finansiniy paslaugy
politikos (2005-2010 m.), Komisija imasi {vairios iniciatyvos finansiniy paslaugy
sektoriuje, ypa¢ mazmeniniy finansiniy paslaugy sektoriuje. Atsizvelgdama 1
konsultacijos rezultatus Komisija svarstys, kokiu mastu toliau parengti teisés aktai
bus taikomi finansinéms paslaugoms. Todél gali buti, kad visi arba dalis tolesniy
teisés akty finansiniam sektoriui turés buti netaikomi.

Sia Zaliaja knyga siekiama suZinoti visy suinteresuotyjy $aliy nuomone apie galimus
Vartotoju acquis persvarstymo politikos variantus, taip pat keleta kity konkreciy
klausimu.

http://ec.europa.eu/consumers/cons_int/safe_shop/price_ind/index_en.htm
http://ec.europa.eu/consumers/cons_int/safe_shop/dist_sell/index_en.htm

Zr. Komisijos konsultacini dokumenta dél direktyvos dél teisés tam tikru laiku naudotis
nekilnojamaisiais daiktais:
http://ec.europa.eu/consumers/cons_int/safe _shop/timeshare/consultation_paper010606 en.doc
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3.1.

3.2.

PAGRINDINIAI KLAUSIMAI
Rinkos raida

Dauguma direktyvy, kurios sudaro Vartotoju acquis, yra norminio pobiidzio, o ne
grindZiamos principais. DidZioji ju dalis nebegali visapusiskai patenkinti Siandieniniy
greitai besikeiian¢iy rinkos poreikiy. Tai ypa¢ svarbu, kai skaitmeninés
technologijos ir skaitmeninés paslaugos (pvz., muzikiniy {raSy parsisiuntimas
internetu), dél kuriy kyla priestaringy klausimy, susijusiy su vartotoju teisémis,
palyginti su prekyba fizinémis prekémis, igauna vis didesng svarba.

Technologiju plétra sudaro salygas naujiems imoniy ir vartotojy sandoriams, kuriems
netaikomi vartotojy teisés aktai. Geras §io reiSkinio pavyzdys — aukcionai internete.
Pavyzdziui, Nuotolinés prekybos direktyva, parengta iki dabartinés elektroninés
prekybos plétros, valstybéms naréms leidziama netaikyti reikalavimy aukcionams.
Kaip patvirtinta vertinant nacionalinius jstatymus, valstybéms naréms skirtingai
pasinaudojus $ia reglamentavimo pasirinkimo teise, atsiranda skirtumy ir dé¢l to
daugéja vartotoju skundu dél tokiy aukciony internete'’. Programinés irangos ir
duomeny pasalinimas 1§ Vartojimo prekiy pardavimo direktyvos taikymo srities, gali
paskatinti profesionalus méginti i§vengti atsakomybés uz galimus nuostolius ir (arba)
tokiy produkty neatitikima reikalavimams pasinaudojant galutinio vartotojo
licencijos sutartyse (GVLS) numatytomis salygomis, pagal kurias vartotojai negali
naudotis teisés gynimo priemonémis dél neatitikimo reikalavimams ir reikalauti

nuostoliy atlyginimo'*.

Taisykliy skirtumai

Galiojancios ES vartotojy apsaugos taisyklés i§ esmes skiriasi dviem aspektais. Visy
pirma, dabartinémis direktyvomis valstybéms naréms leidziama nacionalinéje teis€je
priimti grieztesnes taisykles (minimalus derinimas) ir daugelis valstybiy nariy,
sieckdamos uztikrinti auksStesnj vartotoju apsaugos lygi, pasinaudojo tokia galimybe.
Antra, dauguma klausimy direktyvose reglamentuojami nenuosekliai arba néra
1Sspresti.  Pradiniame persvarstymo etape verslui ir vartotojams atstovaujantys
suinteresuotieji asmenys nurodé keleta problematisky reglamentavimo skirtumuy
pavyzdziy. Jie nagrinéjami I priede. D¢l skirtumy imonés dazniausiai patiria
papildomy tvarkos laikymosi iSlaidy, iskaitant susijusiy teisiniy konsultacijy,
informacijos, rinkodaros medziagos arba sutarCiy keitimo iSlaidas ir bylinéjimosi
i$laidas, jei nesilaikoma nustatytos tvarkos. Tai imonés daznai nurodo kaip vieng i$
daugelio priezasc¢iy, kodél verslas nevykdomas tarptautiniu mastu. Nors 19 % ES
mazmenininky "’ prekiauja ir reklamuojasi bent vienoje i$ kity ES Saliy, 48 % imoniy
yra pasirengusios prekiauti tarptautiniu mastu. Net 55 % maZmenininky, kurie
suinteresuoti tarptautiniu pardavimu, mano, kad papildomos skirtingy nacionaliniy

Zr. Komisijos komunikata dél Direktyvos 1997/7EC dél vartotojy apsaugos, susijusios su nuotolinés
prekybos sutartimis, jgyvendinimo.

Daugiau informacijos apie vartotoju problemas dél GVLS, galima rasti Vokietijos vartotoju
organizacijy federacijos (vzbv) tinklavietéje adresu:
http://www.vzbv.de/mediapics/anlage pm_digitale medien 06 2006 copy.pdf.

2006 m. spalio mén. atlikta apklausa Flash Eurobarometer 186 dél verslo imoniy poZiiirio i tarptauting
prekyba ir vartotojy apsauga. Visa apklausa bus paskelbta Sveikatos ir vartotojy apsaugos generalinio
direktorato tinklavietéje.
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3.3.

istatymuy, reguliuojanciy vartotoju sandorius, laikymosi sanaudos yra labai svarbios
arba gana svarbios. 43 % visy ES mazmenininky mano, kad vartotoju apsaugos
istatymu derinimas turéty teigiama poveiki ju tarptautinei prekybai ir ju tarptautinés
prekybos biudZzetui.

Netgi pasitaiko atvejy, kai profesionalai atsisako parduoti kity valstybiu nariy
klientams: paskutinéje Eurobarometro apklausoje'® 33 % vartotojy teigé, kad verslo
imonés atsisaké parduoti arba pristatyti prekes arba paslaugas, nes vartotojas buvo
kitos Salies gyventojas.

Pasitikéjimo stoka

Pagal pirmiau minéta Eurobarometro apklausa, 26 % ES vartotoju pirko prekes ir
paslaugas i§ versly imoniy, isteigtu kitose ES valstybése narése' . Nors nuotoliné
prekyba didéja, internetu i§ kitos Zalies tiekéjo pirko tik 6 %.'* Viena i§ priezaséiu
yra tai, kad net 45 % vartotojuy maziau pasitiki perkant internetu i§ uzsienyje esanciy
imoniy (vienoje valstybéje nar¢je Sis skaiCius sieké 73 %). Ta toliau patvirtina faktas,
kad 44 % i$ visy, galéjusiy naudotis internetu namuose, pirko vietingje elektroninés
prekybos rinkoje, ir tik 12 % pirko tarptautin¢je elektroninés prekybos rinkoje.
Bendrai kalbant, 56 % vartotoju mané, kad perkant prekes ir paslaugas i§ kity
valstybiy nariy imoniy, jmonés yra maziau linkusios laikytis vartotoju apsaugos
istatymuy. 71 % buvo isitiking, kad perkant i§ kitos valstybés narés imoniy sunkiau
spresti tokias problemas kaip skundai, grazinimai, kainy sumazinimai, garantijos ir
pan. 65 % man¢, kad perkant i§ kitos valstybés narés tiekéjo yra sudétingiau grazinti
nuotolinés prekybos biidu isigyta produkta per pasirinkimo laikotarpi.

Skirtingos taisyklés, atsiradusios dél minimalaus derinimo, gali turéti neigiamos
itakos vidaus rinkai. Viena i§ priezasCiy, dél kuriy vartotojai nenoriai perka
tarptautinés prekybos rinkoje yra ta, kad jie negali buiti uztikrinti, jog jiems perkant
kitoje Salyje galios toks pat apsaugos lygis, kaip ir juy valstyb¢je. Pavyzdziui,
valstybése narése skiriasi tarptautinés nuotolinés prekybos pasirinkimo laikotarpis, o
tai kelia neaiSkumuy vartotojams. Tq pati galima pasakyti ir apie sutarties atsisakymo
teises ir prekés grazinimo iSlaidy klausimy sprendimo biuidus.

GALIMI PASIRINKIMAI ATEITYJE

2005 m. pirmojoje metinéje Europos sutarciy teisés ir acquis persvarstymo pazangos
ataskaitoje'’ Komisija jvardijo dvi pagrindines vartotojy acquis persvarstymo
strategijas: taikant vertikalyji metodq galiojancios direktyvos perzitrimos atskirai ir
labiau horizontaly metodq, kuriuo priimama viena ar daugiau pagrindiniy priemoniy,
skirty reglamentuoti bendruosius acquis aspektus, kurie prireikus gali biiti papildyti
sektoriaus taisyklémis.

Apklausa buvo atlikta 2006 m. vasario ir kovo mén. Visa apklausa skelbiama Sveikatos ir vartotoju
apsaugos generalinio direktorato tinklavietéje.

Sis skaicius rodo pirkima tarptautiniu mastu nuo 2005 m. vasario ir kovo mén. iki 2006 m. vasario ir
kovo mén.

Vartotojuy, perkanciy internetu i kity valstybiy nariy, skaicius yra nevienodas: nuo 1 % Graikijoje,
Vengrijoje ir Slovakijoje, iki 28 % Liuksemburge, po to Danijoje — 19 %.

COM (2005) 456 galutinis.
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4.1.

4.2.

Komisija, persvarstymo rezultatus formuodama | konkrecius politinius pasitilymus,
iSsamiai iSnagrinés tokiy pasiiilymy poveiki, iskaitant ir poveiki verslui.

I variantas: vertikalusis metodas

Taikant vertikalyji metoda, galiojancios direktyvos galéty biiti kei¢iamos atskirai,
siekiant jas pritaikyti prie rinkos ir technologiniy pokyc¢iu. Taip buty galima paSalinti
atskiroms direktyvoms biidingus triikumus ir spresti konkrecias ju problemas. Galéty
biiti panaikinti atskiry direktyvu skirtumai. Taciau toks metodas uztrukty kur kas
ilgiau ir juo nebuty galima supaprastinti taip, kaip taikant horizontalyji metoda.
Atlikdama {vairias teisines procediras ES turéty spresti tas pacias problemas.
Komisija taip pat turéty uztikrinti, kad tas pats kiekvienos direktyvos klausimas biity
nuosekliai perkeliamas { valstybiu nariy nacionaling teisg. Teisés aktuy apimtis
nesumazety, o ivairiose direktyvose toliau biity paliekamos ir reglamentuojamos tos
pacios bendros savokos. Taciau taip butuy galima atsizvelgti i kiekvienos srities
specifiSkuma tobulinant galiojancius teisés aktus, o prireikus juos persvarstant.

I variantas: miSrusis metodas (horizontalioji priemoné prireikus derinama su
vertikaliaisiais veiksmais)

Kol 2005 m. nebuvo priimta NesaZiningos komercinés praktikos direktyva®,
vartotojuy apsaugos teisés aktai buvo daugiausiai rengiami taikant vertikalyji metoda,
siekiant pateikti konkrecius konkre€iy problemy sprendimus. Taciau taikant toki
metoda atsirado reglamentavimo skirtumy. Kartais néra aiSkus skirtingy priemoniy
rySys, nes teisiné¢ terminologija, kaip ir susijusios nuostatos, néra pakankamai
suderintos. Pavyzdziui, jei teis¢ tam tikru laiku naudotis nekilnojamaisiais daiktais
parduoda iSneSiojamosios prekybos atstovas, neaisku, kuria informacijq ir sutarties
atsisakymo nuostatas, nurodytas ISneSiojamosios prekybos direktyvoje ir direktyvoje
deél teisés tam tikru laiku naudotis nekilnojamaisiais daiktais®', taikyti.

Labiau integruotas ,horizontalus“ metodas buvo pradétas taikyti priémus
Nesaziningos komercinés praktikos direktyva.

Yra keletas klausimuy, kurie biuidingi visoms vartotoju acquis dali sudaran¢ioms
direktyvoms. Kelioms direktyvoms svarbiy klausimy pavyzdziai yra pagrindiniy
savoky kaip ,vartotojas® ir ,,profesionalas® apibréztys, pasirinkimo laikotarpiu
trukmé ir atsisakymo teisés galimybés. Sie bendri klausimai galéty buti paimti i3
galiojan¢iy direktyvy ir sistemingai reglamentuojami horizontaliojoje priemonéje.
Kartu su Nesaziningy salygu direktyva, atsizvelgiant { jos horizontalyji pobidj, jos
galéty sudaryti bendraja priemonés dali, nes jos biity taikomos visoms vartotoju
sutartims. Antraja horizontaliosios priemonés dalimi bity galima reglamentuoti
pirkimo-pardavimo sutartj, kuri yra dazniausiai pasitaikanti ir daugiausiai apimanti
vartotojuy sutartis. Todel Vartojimo prekiy pardavimo direktyva biity jtraukta {
horizontaligja priemong. Tokiu metodu biity galima supaprastinti ir racionalizuoti
vartotuju acquis pagal geresnio reglamentavimo principus”. Naujaja redakcija baty
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Direktyva 2005/29/EB.

Sis atvejis nagrinéjamas ETT byloje Travel Vac, byla C—423/97.

Vartotyjy acquis persvarstymas iSdéstytas Testinéje supaprastinimo programoje, pridétoje prie 2005 m.
spalio 25 d. Komisijos komunikato dél supaprastinimo. COM (2005) 535 — Igyvendinant Bendrijos
Lisabonos programa: reglamentavimo aplinkos supaprastinimo strategija.
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4.3.

4.4.

visiSkai arba i§ dalies panaikintos galiojancios vartotyju direktyvos ir sumazinta
acquis apimtis.

Prireikus, horizontaliaja priemong turéty papildyti tam tikras vertikaliyju veiksmuy
skaiCius (pvz., perziuréeti direktyva dél teisés tam tikru laiku naudotis
nekilnojamaisiais daiktais, siekiant i$spresti konkrecias jos problemas, pavyzdziui,
Hteises tam tikru laiku naudotis nekilnojamu daiktu® apibrézti), — ,miSrusis
metodas*®.

IIT variantas: ,,jokiy teisiniy veiksmy*“

Tiek horizontaliajam, tiek vertikaliajam metodui reikalingi teisiniai veiksmai.
Nesiimant jokiy teisiniy veiksmy dabartiniai reglamentavimo skirtumai islikty arba
padidéty valstybéms naréms naudojantis minimalaus derinimo salygomis. Atskiros
direktyvos toliau likty nesuderintos.

Galima horizontaliosios priemonés taikymo sritis

Jei bus pasirinktas Il-asis variantas, bus svarbu nusprgsti dél horizontaliosios
priemonés taikymo srities. Taikant misryji metoda, galimas sprendimas bty priimti
daug apimancia pagrinding priemong, kuri biity taikoma vidaus ir uZsienio
sandoriams. Viena priemoné visoms vartotoju sutartims supaprastinty vartotoju ir
imoniy reglamentavimo aplinka. Taciau ten, kur galioja konkrecios sektoriaus
taisyklés (pavyzdziui, finansiniy paslaugy arba draudimo sektoriuose), jos ir toliau
vyraus, jei nebus nurodyta kitaip. Siy taisykliy pavyzdziai yra nuostatos, kuriomis
reglarrgntuojamas atSaukimo terminas, ir vartotojy apibréztis finansiniy paslaugy
srityje”.

Kaip alternatyva buty galima pradéti taikyti tik tarptautinéms sutartims skirta
horizontaligja priemong. Tada reikéty apibrézti tarptautiniy sutarCiy savoka (pvz.,
visos nuotolinés sutartys, sudarytos tarp vartotojo ir profesionalo i§ dviejuy skirtingy
Saliy). Tokiu atveju su uzsienio profesionalais sandorius sudarantys vartotojai buty
vienodai apsaugoti visoje ES. Tokia alternatyva i§ vienos pusés padidinty vartotoju
pasitikéjima tarptautine prekyba, taciau kita vertus gali padaugéti teisiniy skirtumu,
priver¢ian¢iy vartotojus ir profesionalus laikytis skirtingy taisykliy rinkiniy,
priklausomai nuo to, ar sandoris sudarytas tarptautiniu ar vietiniu mastu. Taip pat
sumazeéty horizontaliosios priemonés geresnio reglamentavimo verte.

Kita alternatyva galéty biiti horizontalioji priemoné, taikoma tik nuotoliniam
pirkimui (tarptautiniam arba vietiniam), kuri pakeisty Nuotolinés prekybos direktyva.
Taip biity sukurtas vienody nuotoliniy sutar¢iy taisykliy rinkinys. Vélgi pagrindinis
trakumas buty tai, kad nuotoliniams ir tiesioginiams sandoriams biity taikomos
skirtingos salygos ir taip didéty teisiniai skirtumai ir mazéty geresnio
reglamentavimo verté.

23

Pvz., pakeistos Direktyvos 2002/83/EB dé¢l gyvybés draudimo 35 straipsnis ir III priedas; Tre€iosios ne
gyvybés draudimo direktyvos 92/49/EEB 31 straipsnis.
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4.5.

Derinimo lygis

Nepriklausomai nuo pasirinktos acquis persvarstymo galimybés, reikéty taip pat
nuspresti dél derinimo lygio.

Dabartinés vartotojy apsaugos direktyvos, kurios $iuo metu yra persvarstomos, yra
suderintos minimaliai, t. y. jose yra numatytos salygos, pagal kurias valstybéms
naréms leidziamas aukStesnis apsaugos lygis, nei tas, kuris numatytas direktyvose.
Dauguma valstybiy nariy pasinaudojo Sia galimybe, t. y. nustaté ilgesnj pasirinkimo
laikotarpi, nei numatyta Nuotolinés prekybos ir ISneSiojamosios prekybos
direktyvose bei direktyvoje dél teisés tam tikru laiku naudotis nekilnojamaisiais
daiktais.

Todél vartotojai negali buti isitiking, kad jiems perkant uzsienyje bus toks pat
apsaugos lygis, prie kurio jie yra iprate savo Salyje, o imones nuo prekybos savo
produktais ir paslaugomis visoje ES gali atbaidyti skirtingos kiekvienoje Salyje
taikomos taisykles.

Vienas Sios problemos sprendimy biidy buty perzitréti vartotoju acquis siekiant
visiSko suderinamumo. Tai reikSty, kad né viena valstybé naré¢ negaléty taikyti
grieztesniy taisykliy, nei ty, kurios yra nustatytos Bendrijos lygmeniu. Siekiant
visiSkai suderinti reikty ne vien tik panaikinti minimalaus derinimo salygas; taip pat
reikéty panaikinti kai kuriose direktyvy nuostatose valstybéms naréms numatytas
reglamentavimo pasirinkimo galimybes dél konkreciy aspekty ir tai galéty pakeisti
vartotoju apsaugos lygi kai kuriose valstybése narése.

Pavyzdziui, reglamentuojant pardavéjo teisinés pareigos dél garantijos terminus
Direktyvos dél vartojimo prekiy pardavimo 5 straipsnyje, valstybéms naréms
suteikiama galimybé nustatyti, kad siekdamas pasinaudoti savo teise, vartotojas
privalo informuoti pardaveja apie neatitikima per dviejy ménesiy laikotarpi nuo tos
dienos, kai pastebéjo neatitikima. Valstybés narés nebeturéty tokiy pasirinkimo
galimybiy. Patikrinus, kaip valstybés narés perkélé direktyvas { nacionaling teisg,
buvo patvirtinta, kad didelis valstybiy nariy skaifius pasinaudojo tokiomis
reglamentavimo galimybémis. Remiantis visiSko derinimo metodu, reikés rinktis i§
skirtingy sprendimu, pavyzdziui, paSalinant arba apibendrinant j{sipareigojima
pranesti pardavejui apie neatitikima per nustatyta laiko tarpa.

Vis délto, atsizvelgiant | tai, kad gali buti sunku pasiekti visiSka visu aspekty
suderinima ir siekiant iSvengti pakartotiny kliti¢iy vidaus rinkoje, derinimas
kiekvienu konkreCiu atveju galéty biiti papildytas abipusio pripazinimo salyga tam
tikriems aspektams, kuriems taikomi sitilomi teisés aktai, bet kurie néra suderinti iki
galo.

Todél kitas variantas galéty biiti minimalus derinimas, taikomas kartu su abipusio
pripazinimo salyga. Siuo atveju valstybéms naréms biity palikta galimybé jvesti
grieztesnes vartotojuy apsaugos taisykles nacionalingje teis¢je, taCiau jos negaléty
taikyti grieztesniu reikalavimy kitose valstybése narése isteigtoms verslo imonéms
taip, kad bty nepagristai apribojamas laisvas prekiy jud¢jimas arba laisve teikti
paslaugas.
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4.6.

Galiausiai, dar vienas variantas buity minimalus derinimas ilgainiui taikomas kartu su
kilmés Salies principu. Pasirinkus toki derini valstybéms naréms likty galimybé savo
nacionalinéje teiséje ivesti grieztesnes vartotoju apsaugos taisykles, taciau kitose
valstybése narése isisteigusios imonés turety laikytis tik gimtojoje Salyje taikomy
taisykliy.

Taciau pasirinkus tokius variantus nebiity supaprastinta ir racionalizuota
reglamentavimo aplinka. Toliau iSlikty reglamentavimo skirtumai, o ju neigiama
itaka vartotojuy pasitikejimui vidaus rinkoje nebiity paSalinta. Negaliojant taisyklei,
pagal kuria prekybininko teisés aktai nustatomi kaip taikytini teisés aktai, teiséjas,
kurio kompetencijai priklauso nagrinéti tarptauting byla (t.y. paprastai paskirties
Salies teis€jas), turéty nuolat lyginti vartotojo Salies teisés aktus su kilmés Salies
teisés aktais. Po to jam reikéty ivertinti, kiek paskirties Salies teisés aktai neatitinka
prekybininko Salyje teikiamos apsaugos, ir jeigu tuo skirtumu nepgristai apribojama,
nutraukti grieztesnius reikalavimus. Tokia sunki ir nepatogi tvarka nepadidinty
teisinio aiSkumo.

Ir Siais dviem variantais nebiity pateiktas sprendimas, kuriuo bity uZztikrinama
Sutartyje numatyta auksto lygio vartotojy apsauga.

I priede pateikiama konsultacija

I priede pateikiamas konsultacijoms siiilomy problemy ir klausimy sarasas. Dauguma
klausimy yra susije su kompleksinémis arba horizontaliosiomis problemomis, kurias
biity galima iSspresti taikant miSryji metoda. Vertikaliajame metode, kuriame
atsizvelgiama | konkrecias direktyvas, nereikalingas iSpléstas problemuy arba
klausimy sarasas; jie buvo aptarti jvairiose Komisijos organizuotose konsultacijose,
kaip apra$yta Zaliosios knygos 2.1. punkte.

Persvarstymo metu iskilo daug kompleksiniy klausimy. Sie klausimai parodo
reglamentavimo trikumus ir vartotojy apsaugos spragas, esancias acquis. Daugeliu
atveju, 1 kuriuos ivairlis vartotojus ir imones atstovaujantys suinteresuotieji asmenys
atkreip¢ Komisijos démesi, problemos kyla dél to, kad valstybés narés taiko
minimalaus derinimo salygas ir naudojasi reglamentavimo pasirinkimo galimybémis.

Tokios problemos skirstomos 1 dvi kategorijas: problemos, bendros visai acquis
(pvz., ,vartotojo* apibrézimas) arba bendros daugiau nei vienai direktyvai (pvz.,
teis¢ atsisakyti) ir problemos, biidingos pardavimo sutarciai, kuri vartotoju sutartyse
pasitaiko dazniausiai.

Kalbant apie pirmaja grupg, Komisija mano, kad nuoseklus savokuy ,,vartotojas* ir
»profesionalas* apibrézimas yra svarbus, nes taip buty galima tiksliau apriboti acquis
taikymo sritj.

Dar veiksmingiau biity priimti bendra saziningumo ir saZiningai atliekamy sutartiniy
sandoriy principa. [traukus toki principa, jis veikty kaip apsauginis tinklas, pasalinty
bet kokius biisimus reglamentavimo trikumus ir uztikrinty, kad acquis ateityje
neprarasty savo galios.

Keletas problemy yra susijusios su Nesaziningy salygu sutartyse direktyva, kuri yra
vienintel¢ direktyva, taikoma visoms vartotoju sutarciy rasims, kurios taikomos
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prekéms ir paslaugoms. Praktiné tokiy problemuy reikSmé yra akivaizdi, kadangi
didelé Europos vartotoju centrams adresuoty skundy dalis yra susijusi su sutarciy
squgomis”. Tokiomis aplinkybémis Komisija, be kity dalyky, noréty suzinoti, ar
direktyvos suteikiama apsauga turéty biiti taikoma ir salygoms, dél kuriy buvo
derétasi atskirai.

Taip pat nagrinéjamos tokios problemos, kaip atsisakymo teis¢, kuri yra dazniausiai
taikomas vartotojo teisés gynimo budas keliose direktyvose, ir Sios galimybés

salygos.

Bendry sutarciy teisés gynimo buduy ivedimas, iskaitant apibendrinta teis¢ buti
atlygintam uz patirtus nuostolius yra taip pat aptariamas. Neturint bendry teisés
gynimo biidy acquis, atsirasty vartotoju apsaugos trikumas, kurj esant tokioms
aplinkybéms reikéty Salinti.

Kalbant apie prekiy pardavima, kai kurie svarbiis klausimai yra susij¢ su taikymo
srities aiSkumu ir galimu praplétimu, siekiant itraukti nematerialigsias prekes,
pavyzdziui, programing iranga ir duomenis. Kai kurie kiti klausimai skirti
pagrindinéms savokoms, pavyzdZiui pristatymui, rizikos perémimui ir teis€s gynimo
biidy hierarchijai. Galiausiai aptariamas galimas tiesioginés gamintojo atsakomybés
tvedimas ir prekybiniy garantijy turinys.

I priede atskirai pateikiamos Sios problemos:

1 Bendras teisinis modelis

2 Horizontaliosios priemonés taikymo sritis

3 Derinimo lygis

4.1 ,»Vartotoju* ir ,,profesionaly* apibrézimai

4.2 Vartotojai, veikiantys per tarpininkus

4.3 Bendros saziningumo ir saziningai atliekamy sandoriy salygos sukiirimas

4.4.1 Nesaziningumo patikrinimo taikymas salygoms, dél kuriy buvo derétasi
atskirai

4.5 Nesaziningy salygy saraso teisinés pasekmes

4.6 Nesaziningumo patikrinimo taikymo sritis: kaina ir sutarties dalykas

4.7 Sutarties pasekmeés nesuteikus informacijos

4.8.1 Pasirinkimo laikotarpiy trukmés derinimas

4.8.2 Sutarties atsisakymo teisés klausimy sprendimo biidy derinimas

483 Sutarciy atsisakiusiy vartotojy patiriamy iSlaidy derinimas

49 Bendry sutarties teisés gynimo budy jvedimas

4.10 Teisés dél nuostoliy atlyginimo jvedimas

5.1 Kity sutarties rasiy taikymo srities praplétimas

5.2 Naudotos prekés, parduodamos vieSuosiuose aukcionuose

Pagal Europos vartotojuy centry duomenis, 2005 m. 10 % pateikty skundy buvo susijg¢ su nesaziningomis
salygomis.
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53 Pristatymo apibréZzimas

54 Rizikos perdavimas

552 Neatitikimy ribos

5.5.3 Speciali taisyklé dél pasikartojanciy defekty

5.54 Speciali taisyklé dél naudoty prekiy

5.6 Iroding¢jimo pareiga

5.7 Tvarkos, pagal kuria pasitelkiami teisés gynimo budai, keitimas
5.8 PraneSimas apie neatitikima reikalavimams

5.9 Tiesioginé gamintojo atsakomybe dél neatitikimo reikalavimams
5.10.1 | Standartiniy prekybinés garantijos turinio taisykliy ivedimas
5.10.2 | Prekybinés garantijos perdavimo galimybés

5.10.3 | Prekybinés garantijos specialioms dalims

6 Kiti klausimai
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3.

ANNEX I

ISSUES FOR CONSULTATION

When answering the questions below, contributors are encouraged to motivate their
answers. It should be noted that all options indicated are non-exhaustive; other
solutions may also be put forward.

General Legislative Approach

As indicated in section 4 above, there are different alternatives available to reviewing
the consumer legislation.

Al Kklausimas. Koks, Jusy nuomone, yra geriausias metodas perzitréti
vartotojams skirtus teisés aktus?

1 variantas. Vertikalusis metodas, kai direktyvos perziiirimos atskirai.

2 variantas. MiSrusis metodas, kai priimta pagrindine priemone sprendziamos visoms
vartotoju sutartims bendros horizontaliosios problemos, o prireikus derinama su
galiojanciy sektoriaus direktyvy perziiiréjimu.

3 variantas. Status quo: perzitréjimas nereikalingas.

Scope of a Horizontal Instrument

Section 4.4 above highlights different options as to the scope of a possible horizontal
instrument. One option would be to adopt a framework instrument with broad
coverage, applicable to both domestic and cross-border transactions. Alternatively,
the horizontal instrument could cover cross-border contracts only. A third alternative
would be to limit the scope of application of the instrument to distance contracts
concluded cross-border and domestically.

A2 klausimas. Kokia turéty biuiti galimos horizontaliosios priemonés taikymo
sritis?

1 variantas. Turéty biiti taitkoma visoms (vietiniy ar tarptautiniy sandoriy) vartotoju
sutartims.

2 variantas. Turéty buti taikoma tik tarptautinéms sutartims.

3 variantas. Turéty buti taikoma tik nuotolinéms sutartims, neatsizvelgiant i tai, ar
jos sudaromos tarptautiniu ar vietiniu lygmeniu.

Degree of Harmonisation

Section 4.5 above discusses the degree of harmonisation that future consumer
protection legislation should be based on. Current legislation allows Member States
to adopt more stringent national rules through the use of minimum clauses. The
resulting fragmentation of rules may create internal market barriers and deter
consumers from shopping cross-border. Full harmonisation could represent an option
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for addressing this problem. A second option would be to keep the minimum
harmonisation approach. Minimum harmonisation, as indicated above, could be
combined with a mutual recognition clause or with the country of origin principle.
However, this option would not simplify and rationalise the regulatory environment.
Regulatory fragmentation would continue to exist and its negative effects on
consumers' confidence in the internal market would not be removed.

A3 Kklausimas. Koks turéty biti perziarimy direktyvy (arba naujosios
priemonés) derinimo lygis?

1 variantas. Perziuréti teisés aktai bty visiSkai suderinti, o ne visiSkai suderinti
klausimai biity papildomi abipusio pripazinimo salyga.

2 variantas. Perziuréti teisés aktai biity suderinti minimaliai, kartu taikant abipusio
pripazinimo salyga arba kilmes Salies principa.

4. Horizontal Issues
4.1  Definition of ""consumer' and "professional"”

Currently the directives do not have coherent definitions of the concepts of
“consumer” and “professional”, although these are fundamental concepts for the
application of the consumer acquis. There is no serious justification in terms of the
specific purposes of the relevant directives. The uncertainty this causes is aggravated
by the fact that the Member States use the minimum clause to extend the vague
definitions in different ways. Several stakeholders advocate strongly in favour of
consistent definitions of consumer and professional to avoid confusion. In this
respect it is also important to ensure coherence with definitions used in other areas of
Community legislation.

For instance, the Directive on Doorstep Selling defines consumer as a natural person
who is acting for purposes “which can be regarded as outside his trade or
profession”. The Directive on Price Indications refers to any natural person “who
buys a product for purposes that do not fall within the sphere of his commercial or
professional activity” and the Unfair Contract Terms Directive refers to “purposes
which are outside his trade, business or profession”.

Differences between Member States can be noted for example when it comes to
individuals buying a product to be used both privately and professionally, e.g. when
a doctor buys a car and occasionally uses it to visit his patients. Several Member
States have granted natural persons acting for purposes which fall primarily outside
their trade, business or profession the same protection as consumers. In addition
some businesses, such as individual entrepreneurs or small businesses may
sometimes be in a similar situation as consumers when they buy certain goods or
services which raises the questions whether they should benefit to a certain extent
from the same protection provided for to consumers. During the review the widening
of the definitions to cover transactions for mixed purposes should be considered.

9% ¢¢ % C¢

Similarly the professional is referred to variously as “trader”, “seller”, “supplier” etc,
depending on the directive. The definitions vary as well: The Distance Selling
Directive, for instance, defines the “supplier” as “any natural or legal person who ...
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4.2

is acting in his commercial or professional capacity”, whereas the Unfair Contract
Terms Directive refers to a “seller or supplier” as a natural or legal person who “is
acting for purposes relating to his trade, business or profession, whether publicly or
privately owned”. To overcome the current inconsistencies the notion of
“professional” could replace the variety of terms in the existing Directives and apply
to all persons who are not deemed to be consumers.

B1 klausimas. Kaip turéty buti apibréZtos vartotojo ir profesionalo sagvokos?

1 variantas. Galiojantys acquis apibréZimai turéty biti suvienodinti nekeiiant ju
taikymo srities. Vartotojai buty apibréziami kaip fiziniai asmenys, siekiantys tiksly,
kurie nesusij¢ su ju prekyba, verslu ar profesija. Profesionalai buty apibréziami
kaip asmenys (juridiniai arba fiziniai), siekiantys tiksly, susijusiu su ju prekyba,
verslu arba profesija.

2 variantas. Vartotojo ir profesionalo savokos biity prapléstos siekiant itraukti
fizinius asmenis, kurie siekia tikslu, pirmiausiai nesusijusiy su ju prekyba, verslu
arba profesija (vartotojas) arba pirmiausiai susijusiu su ju prekyba, verslu ir
profesija (profesionalas).

Consumers acting through an intermediary

A consumer is not protected by the acquis when his/her contractual counterpart is
another private person. The same goes for the case when an individual is represented
by a commercial agent, broker or any other intermediary. A practical example of this
is when a car dealer sells a second-hand car on behalf of one consumer to another
consumer. It has been argued that in these cases consumers need similar protection as
in an ordinary business-to-consumer contract since the other party will benefit from
the professional expertise of the intermediary and some Member States have chosen
to extend consumer protection to these situations.

However, it may be very difficult to establish clear criteria as to when the role of the
intermediary is so strong as to warrant consumer protection. There may be a risk of
unforeseen and negative knock-on effects on markets on which private persons trade
with private persons.

Against applying consumer protection rules to private sellers it could also be argued
that a private person might not realise that contracting a professional as her or his
intermediary will put her or him in a position equivalent to a professional. On the
other hand, a consumer who concludes a contract with a professional acting as
intermediary for a private person may be more in need of protection than his
contractual counterpart.

It should be noted that the notion of intermediary would not include trading
platforms for sellers and consumers, e.g. on the Internet, where the platform provider
is not involved in the conclusion of the contract. The role of intermediaries in
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4.3

electronic commerce, including search engines and auction platforms, is currently
being examined in a different context and therefore not covered by this review™.

B2 klausimas. Ar privadiy asmeny tarpusavyje sudaromos sutartys turéty buti
laikomos vartotyjy sutartimis, jei viena i§ Saliy naudojasi profesionalaus
tarpininko paslaugomis?

1 variantas. Status quo: Vartotojy apsauga nebiity taikoma sutartims, sudaromoms
tarp vartotojo ir vartotojo, jei viena Salis sudarydama sutartj naudojasi
profesionalaus tarpininko paslaugomis.

2 variantas. Vartotoju sutar¢iy savoka buty taikoma ir tada, kai viena Salis
naudojasi profesionalaus tarpininko paslaugomis.

The concepts of good faith and fair dealing in the Consumer Acquis

The consumer acquis on contract law does not include a general duty to deal fairly or
to act in good faith. A general clause referring to the concept of (un-)fairness exists
in Article 5 of Directive on Unfair Commercial Practices, which concerns marketing
practices, but which does not apply to contracts®®. Article 3 (1) of Directive
93/13/EEC on Unfair Terms in Consumer Contracts constitutes a general clause
referring to “(un-) fairness” and contains a definition of that term for the purposes of
the Directive.

The main advantage of an overarching general clause for consumer contracts in the
horizontal instrument would be the creation of a tool which would provide guidance
for the interpretation of more specific provisions and would allow the courts to fill
gaps in the legislation by developing complementary rights and obligations. It could
therefore provide a safety net for consumers and create certainty for producers by
filling gaps in legislation. In addition, a general provision may also be a useful tool
when interpreting clauses contained in offers or contracts and it may as well respond
to the criticism that certain directives or provisions are not time-proof. A general
provision could be built round the phrase “good faith and fair dealing”. This includes
the idea that they show due regard to the interests of the other party, considering the
specific situation of certain consumers.

The disadvantage of such a general clause is that it does not encompass precisely the
rights and obligations imposed on each party. Its interpretation may vary from
Member State to Member State.

If included, such a general principle should apply from the negotiation phase to the
execution of the contract, including remedies. It would also prevent the emergence of
the kind of problems encountered with the current consumer protection directives,
due to legislation being overtaken by technological and market developments.
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Conclusions will be announced in the Second Report on the application of the Directive 2000/31, to be
adopted in 2008.

Article 5 of the Directive on Unfair Commercial Practices outlaws marketing practices which - contrary
to the requirement of professional diligence — can adversely affect the economic behaviour of
consumers.
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4.4

C Kklausimas. Ar horizontaliojoje priemonéje reikéty numatyti esminj
profesionaly jsipareigojima veikti pagal saZiningumo ir saZiningai atliekamy
sandoriy principg?

1 variantas. Horizontaliojoje priemonéje biity reikalaujama, kad vadovaujantis ES
vartotoju sutarCiy teise profesionalai turéty elgtis saZiningai.

2 variantas. Biity paliktas status quo: bendrosios salygos neblity numatyta .

3 variantas. Biity numatyta bendroji salyga, kuri biity taikoma profesionalams ir

vartotojams.

The scope of application of the EU rules on unfair terms

4.4.1 Extension of the scope to individually negotiated terms

4.5

The Directive on unfair contract terms currently applies to non-negotiated terms
only, i.e. contractual clauses which the consumer has had no possibility to influence
during the negotiation process. In practice, the Directive is in most cases applicable
to pre-formulated contract terms used in mass transactions. In reality consumers
often have only a very limited possibility to influence the content of a clause even if
it theoretically is open to negotiations. A number of Member States have specific
rules on the (un-)fairness of individually negotiated terms.

If it is decided to include individually negotiated terms, the test of unfairness could
be reformulated so that it ensures that the competent authorities will take into
account the actual ability of individual consumers to influence the terms of the
contract. Alternatively, this test could be restricted to the list of terms annexed to the
directive.

In the absence of specific rules, the unfairness of negotiated terms would be assessed
under the principle of good faith (see 4.3).

D1 klausimas. Kaip nesaZiningy sutarties salygy kontrolés priemonés galéty
biiti taip pat taikomos salygoms, dél kuriy buvo derétasi atskirai?

1 variantas. Nesaziningy salyguy direktyvos taikymo sritis biity praplésta ir taikoma
salygoms, dé¢l kuriy buvo derétasi atskirai.

2 variantas. Atskirai suderétoms salygoms bty taikoma tik prie Sios direktyvos
pridétas salygu sarasas.

3 variantas. Status quo: Bendrijos taisyklés biity toliau taikomos tik i§ anksto
suformuluotoms arba nesuderétoms salygoms.

List of unfair terms

The rationale behind the list attached to the current Directive on unfair contract terms
is to provide guidance to the Member States as to what contractual terms can be
challenged under the unfairness test. As the list has a purely indicative character, it
may lead to divergent application in Member States.
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4.6

It should be considered whether a term included in a list of unfair terms of a
horizontal instrument should be considered unfair in all circumstances (black list) or
unfair unless the examination of the specific circumstances of the contract (including
any individual negotiation) shows the contrary (i.e. a rebuttable presumption of
unfairness — grey list). These two options could also be combined, i.e. some terms
would be considered unfair in all circumstances while other terms are presumed to be
unfair. That option has been considered by the CFR researchers.

A comitology mechanism could be included in the horizontal instrument in order to
update the list of terms.

D2 klausimas. Koks turéty biiti j horizontaliajg priemong jtraukty nesaZiningy
sutarties salygu saraSy statusas?

1 variantas. Status quo: Palikti dabartini orientacini sarasa.

2 variantas. Kai kurioms sutarties salygoms biity taikoma paneigiama
nesaziningumo prielaida (pilkasis saraSas). Tada vertinant sazininguma bty
derinamos nuorodos ir lankstumo principas.

3 variantas. Buty parengiamas salygy, kurios visais atvejais laikomos
nesaziningomis, sarasas (juodasis sarasas) — tikriausiai daug trumpesnis, nei
dabartinis sarasas.

4 variantas. 2 ir 3 varianty derinys: kai kurios salygos buty visiskai uzdraustos, o
likusioms biity taitkoma paneigiama nesaziningumo prielaida.

Scope of the unfairness test

Under the Directive on Unfair Terms a non-negotiated contractual term is considered
unfair if, contrary to the requirement of good faith, it causes a significant imbalance
in the parties’ rights and obligations arising under the contract, i.e. the unfairness
test. According to this test, the assessment of the unfair nature of the terms relates
neither to the definition of the main subject matter of the contract nor to the adequacy
of the price (as far these terms are expressed in plain intelligible language).

National laws typically allow the aggrieved party to avoid the contract only where he
or she has had little choice as to whether to conclude the contract and the situation
has been exploited by the contractual counterpart through charging an exorbitant
price. An example of this would be where a consumer whose car breaks down in the
middle of a rural area at night may agree to pay a disproportionate price for the
repair.

Especially if the scope of the directive were to be extended to negotiated terms, the
question arises as to whether the unfairness test should be widened to assess all core
terms of a contract, including the main subject matter of the contract and the
adequacy of the price.

D3 klausimas. Ar turéty biuti praplésta Nesaziningy salygy direktyvos
nesaziningumo patikrinimo taikymo sritis?

1 variantas. Nesaziningumo patikrinimas biity pradétas taikyti pagrindinio sutarties
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4.7

4.8

dalyko apibrézimui ir kainos adekvatumui.

2 variantas. Status quo — nesaziningumo patikrinimas likty nepakeistas.

Information requirements

Several Directives impose obligations on professionals to provide consumers with
information before, at or after the conclusion of the contract. Failure to comply with
these obligations is however regulated in an incomplete and inconsistent way. In
several cases no remedies are available when information duties are ignored by
professionals. Even an extension of the cooling-off periods for failure to provide
information, as it is provided for in the Distance Selling and Timeshare Directives,
may not be sufficient since the consumer loses his right to withdraw from the
contract within three months. Consumer organisations quote the lack of information
as one of the main problems in relation to distance selling, whereas business
stakeholders deplore the complexity of the current situation.

The Commission is of the opinion that although the horizontal instrument should not
cover the existence and the content of the information requirements, considering the
varying purposes of consumer information in the different vertical directives, it could
encompass provisions on the failure to fulfil information requirements. One
possibility is that the horizontal instrument would provide for an extension of the
cooling-off period for failure to comply with information requirements. Another
solution would be to combine such an extension of the cooling—off period with
general remedies for the most serious breaches of information duties (e.g. no
information on price and address of the professional).

E klausimas. Kokius sutarties padarinius reikéty taikyti, jei buvo nesilaikyta
informacijos suteikimo reikalavimy, numatyty vartotojy acquis?

1 variantas. Pasirinkimo laikotarpis, kaip jprastas teisés gynimo budas dél
informacijos suteikimo reikalavimy nesilaikymo, biity pratgsiamas, pvz., iki triju
meénesiy.

2 variantas. lvairiy informacijos suteikimo isipareigojimy grupiy nesilaikymo
atvejais biity numatyti skirtingi teisés gynimo budai: dél kai kuriy reikalavimy
pazeidimy prie$ sudarant arba sutarties sudarymo metu biity galima taikyti teisés
gynimo biidus (pvz., suteikus neteisinga informacija apie produkto kaina, vartotojas
galéty anuliuoti sutarti), o kiti informacijos suteikimo pazeidimai biity traktuojami
kitaip (pvz., pratgsiant pasirinkimo laikotarpi arba visai netaikant sutarties
sankcijy).

3 variantas. Status quo: sutarties pasekmés dél informacijos nesuteikimo toliau
i8likty skirtingai reglamentuojamos skirtingose sutarciy riiSyse.

Right of withdrawal

4.8.1 The cooling-off periods

The Directives on Timeshare, Doorstep Selling and Distance Selling give consumers
the right to withdraw from the contract within a certain period. There are significant
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divergences in relation to the length of these periods, and as to the beginning and
calculation of the periods (in calendar or working days). Such differences may be
confusing for consumers and can create legal uncertainty in case of overlaps between
Directives®’.

The horizontal instrument could provide for common rules on the time frames for all
types of contracts for which a right of withdrawal exists, so as to increase legal
certainty.

An alternative could be to group the directives into two categories, attaching to each
of them a specific withdrawal period. The reason for this would be that different
directives grant consumers a right to withdrawal for different reasons, e.g. to allow
consumers to compare the price and quality of the products ordered in a door step
situation with alternative offers or to allow consumers to see the product ordered at a
distance.

Whichever of the two alternatives is chosen, the Commission is of the view that all
periods should be uniformly counted in calendar days rather than working days to
increase legal certainty. The concept of working days is differently interpreted by the
Member States and varying national holidays may cause uncertainties for consumers
and businesses.

F1 Kklausimas. Ar pasirinkimo laikotarpis turéty biiti suderintas visoje
vartotoju acquis?

[ variantas. Bity numatytas vienas pasirinkimo laikotarpis visiems atvejams, kai
vartotoju direktyvos suteikia vartotojams teisg¢ atsisakyti sutarties, pvz., 14
kalendoriniy dienu.

2 variantas. Butuy nustatytos dvi direktyvy kategorijos ir kiekvienai ju bty
priskiriamas konkretus pasirinkimo laikotarpis (pvz., 10 kalendoriniy dieny
iSneSiojamosios ir nuotolinés prekybos sutarCiy atveju ir 14 kalendoriniy dienu
teisés tam tikru laiku naudotis nekilnojamaisiais daiktais pirkimo sutartyse).

3 variantas. Status quo: pasirinkimo laikotarpiai vartotoju acquis nebiity derinami.
Jie biity reglamentuojami sektoriams skirtuose teisés aktuose.

4.8.2 The modalities of exercising the right of withdrawal

The modalities of exercising the right of withdrawal are currently regulated
differently across the consumer acquis. There are also significant differences in the
Member States’ transposition of the directives. In some countries consumers may
choose how to notify the seller (e.g. by sending an email or simply by returning the
good to the seller), whereas in others the consumer is obliged to use a certain
procedure such as registered mail. Clarifying the rules on how to return products
could increase consumer confidence in cross-border transactions. A recent
Eurobarometer survey shows that, in relation to distance selling, 65 % of consumers

. See e.g. the case C-423/97 Travel Vac, where the ECJ found that the Doorstep Selling Directive was
applicable to a timeshare contract.
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consider that there are more problems with returning a good during the cooling off
period when it was bought cross-border.

To clarify and simplify matters, the provisions on the modalities of exercising the
right of withdrawal could be harmonised in the horizontal instrument.

F2 klausimas. Kaip galéty biiti taikoma sutarties atsisakymo teisé?

1 variantas. Status quo: valstybés narés galéty laisvai apibréZti praneSimo apie
sutarties atsisakyma forma.

2 variantas. Visoje vartotojy acquis buty nustatyta vienoda praneSimo apie sutarties
atsisakyma tvarka.

3 variantas. Buty panaikinti visi oficiallis praneS§imo apie sutarties atsisakyma
reikalavimai. Tada vartotojas galéty sutarties atsisakyti bet kokiomis priemonémis

(iskaitant prekiy grazinima).

4.8.3  The contractual effects of withdrawal

4.9

The effect on the contract when the consumer exercises his or her right of withdrawal
is regulated differently for different types of contract in the acquis. The Doorstep
Selling Directive provides only that withdrawal releases consumers from any
obligations under the cancelled contract. Other legal effects are to be determined by
national law. The Directive on Distance Selling provides instead that when the right
of cancellation is exercised, the seller is obliged to reimburse the sums paid by the
consumer free of charge as soon as possible and in any case within 30 days. The only
charge that may be made to the consumer is the direct cost of returning the goods.

The horizontal instrument could harmonise the provisions on the effects of
withdrawal. The rule that consumers should not bear any costs when exercising their
right of cancellation could be spelled out more clearly and made general whereby the
option for Member States to impose charges on consumers in the event of
cancellation could be removed. In addition, the horizontal instrument could provide
for a general time limit by which the professional would have to reimburse
consumers who exercise their right to withdraw, as it is currently the case in respect
of contracts concluded at a distance.

F3 klausimas. Kokias iSlaidas turéty patirti sutarciy atsisake vartotojai?

1 variantas. Dabartinés reguliavimo galimybés biity panaikintos, tada vartotojai,
naudodamiesi sutarties anuliavimo teise, nepatirty jokiy islaidy.

2 variantas. Bity apibendrintos dabartinés galimybés: tada vartotojai,
naudodamiesi atsisakymo teise, patirty vienodas iSlaidas, nepriklausomai nuo

sutarties rusies.

3 variantas. Status quo: buty paliktos dabartinés reguliavimo galimybés.

General contractual remedies
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The acquis does not provide for a general set of remedies available to consumers for
all consumer contracts. Existing remedies are limited to particular types of contracts.
The Directive on Sale of Consumer Goods for example, grants consumers some
remedies, but not all of those remedies apply to all consumer contracts. The absence
of general remedies at EU level creates a deficit in consumer protection.

According to a recent Eurobarometer survey, 71 % of consumers consider it harder
to resolve problems such as complaints, returns, price reductions and guarantees
when shopping cross-border. Common EU-wide remedies in the horizontal
instrument could contribute to addressing this problem. However, this would not
tackle the problems faced by consumers concerning the enforcement of rights against
a person established in another country. Reduction of the price and termination of a
contract could be construed as remedies of general application. Also the introduction
of a general right to withhold performance in case of breach of a consumer contract
could be considered. Under this option, if the consumer has not yet performed his or
her obligations (typically the payment of the price) — the professional who is in
breach of the contract cannot enforce his rights against the consumer until he
performs correctly.

G1 klausimas. Ar horizontaliojoje priemoné¢je turéty buti numatyti bendri
sutarciy teisés gynimo buidai vartotojams?

[ variantas. Status quo. dabar galiojancioje teis¢je numatomi teis€és gynimo biidai,
kurie taikomi tik tam tikroms sutarCiy rasims (t. y. pardavimui). Bendri sutaréiy
teisés gynimo biidai biity reglamentuojami nacionaline teise.

2 variantas. Buty nustatytas bendry sutarCiy teisés gynimo biidy rinkinys
vartotojams, pazeidus bet kuria vartotoju sutarti. Tokie teisés gynimo biidai buty:
vartotojo teises nutraukti sutarti, praSyti sumazinti kaing ir sustabdyti veikla.

4.10 General right to damages

In addition to the right to withhold performance and the right to reduction of price
and termination of contract, the horizontal instrument could foresee a general right to
damages for breach of a consumer contract. At the moment, the issue of damages is
not regulated in the Community acquis, the only exception being the Package Travel
Directive. The relationship between domestic rules on damages and the remedies
provided for by the specific directives is unclear. Different solutions are possible.
The horizontal instrument could merely introduce a general right to damages for
consumers or it could specify that these damages should cover only purely economic
damages or both economic and moral losses as in the Package Travel Directive.

G2 klausimas. Ar paZeidus sutartj pagal horizontaliaja priemong¢ vartotojams
turéty biuti suteikta bendra teisé dél nuostoliy atlyginimo?

1 variantas. Status quo: sutarties nuostoliy klausimas turéty buti reguliuojamas
nacionaliniais istatymais iSskyrus Bendrijos acquis numatytus atvejus (pvz.,
kelioniy paketus).

2 variantas. Turéty buti ivesta bendra vartotojy teisé dél nuostoliy atlyginimo. Jie
galéty reikalauti atlyginti nuostolius uz visus pazeidimus, nepriklausomai nuo
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5.

5.1

pazeidimo riisies ir sutarties pobtidzio. Valstybéms naréms bty palieckama spresti,
kokias nuostoliy raisis galima kompensuoti.

3 variantas. Bty ivesta bendra vartotojuy teisé dél nuostoliy atlyginimo ir buty
nustatyta, kad Sie nuostoliai turéty bent jau padengti grynai ekonominius
(materialius) nuostolius, kuriuos dél sutarties pazeidimo patyré vartotojas. Tada
valstybés narés galéty laisvai reguliuoti neekonominius nuostolius (pvz., moraling
7alg).

4 variantas. Bity ivesta bendra vartotojuy teis¢ dél nuostoliy atlyginimo ir bty
nustatyta, kad S$iuo atlyginimu padengiami grynai ekonominiai (materialiis)
nuostoliai ir moraliné Zala.

Specific rules applicable to Consumer Sales
Types of contracts to be covered

The Directive on Consumer Sales applies to sales contracts. It does not apply to any
other type of contract involving the supply of goods, except for goods to be
manufactured in the future. Therefore a consumer who hires a car is not protected by
its provisions. Likewise, as the supply of digital content is not covered by the
Directive, a consumer who downloads music from the Internet is not protected either.
This is a potential consumer protection lacuna. If the horizontal instrument were to
cover these types of contracts, consumers would enjoy the same protection against
lack of conformity regardless of the legal nature of the contract.

The lack of coverage of contracts for the supply of software and data (so called
“contracts providing digital content”) is a particularly important problem. With the
increase in digital content consumption, questions of liability (e.g. when software
damages hardware) and guarantee from defects will grow in importance. Several
consumer complaints point, for instance, to problems with music downloaded from
the internet or used in MP3 players, software and digital content to be used in mobile
phones (e.g. ring tones). An extension of the coverage of consumer protection rules
to such situations would allow consumers to make use of remedies for non-
conformity and obtain damages. Such an extension of the scope of the Directive may,
however, require specific rules since digital content is usually licensed rather than
sold to the consumers.

H1 klausimas. Ar vartotojy prekiy pardavimo taisyklés turéty biiti taikomos
papildomoms sutarciy, pagal kurias vartotojams teikiamos prekés ar
skaitmeninio turinio paslaugos, risims?

1 variantas. Status quo: t.y. taikymo sritis biity ribojama ir taikoma vartotoju
prekiy pardavimui, darant vienintelg iSimti prekéms, kurios dar tik bus gaminamos.

2 variantas. Taikymo sritis biity praplésta papildomoms sutarCiy, pagal kurias
prekés yra teikiamos vartotojams, riSims (pvz., automobiliy nuoma).

3 variantas. Taikymo sritis buity praplésta papildomoms sutarCiy, pagal kurias
vartotojams teikiamos skaitmeninio turinio paslaugos, rasims (pvz., muzikiniai
{raSai internete).
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5.2,

5.3

4 variantas. 2 ir 3 varianty derinys.

Second-hand goods sold at public auctions

Under Article 1 (3) of the Directive, Member States may provide that the definition
of consumer goods does not cover “second-hand goods sold at public auctions where
the consumer has the opportunity to attend the sale in person”. This exemption is a
source of uncertainty both for businesses and consumers. A horizontal instrument
could define the notion of “public auctions” in order to remove this uncertainty;
having said this it may be necessary to follow a specific and different approach for
on-line auction.

H2 klausimas. Ar vartojimo prekiy pardavimo taisyklés turéty buti taikomos
vieSuosiuose aukcionuose parduodamoms naudotoms prekéms?

1 variantas. Taip.

2 variantas. Ne, joms neturéty biiti taikomos Bendrijos taisyklés.

General obligations of a seller — delivery and conformity of goods

According to a recent Eurobarometer survey, 66 % of consumers perceive that
delivery in the context of cross-border sales may cause more problems than for
domestic sales. Adding rules on delivery should increase legal certainty and thereby
consumer confidence.

The Directive on Sale of Consumer Goods provides that the seller must deliver goods
which are in conformity with the sales contract. However, it does not define the
notion of delivery. This is unfortunate, since the moment of delivery is the starting
point for time limits for the exercise of fundamental consumer rights, e.g. remedies
for 1218on-conformity. The concept of delivery is also important for the passing of the
risk™.

The Directive does not provide for remedies against lack of delivery, late or partial
delivery. Regulating such questions in the horizontal instrument would require a
definition of delivery.

The horizontal instrument could clarify whether delivery means that the consumer
has materially received the goods (i.e. the consumer has acquired physical possession
of the good, for example by collecting the ordered car from the dealer) or whether it
is sufficient that the goods are put at the consumer’s disposal (e.g. the dealer informs
the consumer that the ordered car has arrived at his garage and is ready to be picked
up). The horizontal instrument could also provide that, as a default rule, delivery
takes place when the consumer acquires physical possession of the good. The parties
would remain free to agree otherwise.

I1 klausimas. Kaip reikéty apibrézti pristatymag?

See point 5.5 in this annex.
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5.5

1 variantas. Pristatymas turéty reiksti, kad vartotojas fizisSkai gauna prekes (t.y.
prekés perduodamos vartotojui).

2 variantas. Pristatymas turéty reiksti, kad prekés vartotojui perduodamos sutartyje
nurodytu laiku ir vietoje.

3 variantas. Pristatymas, jei nenurodyta kitaip, reiksty, kad vartotojas fiziskai
perima prekes, taciau Salys gali susitarti kitaip.

4 variantas. Status quo: pristatymo terminas nebiity apibréziamas.

The passing of risk in consumer sales

An issue connected to the definition of delivery is whether the horizontal instrument
should regulate the passing of risk in consumer sales, i.e. the question of the point at
which the professional bears the risk and the cost of any deterioration or destruction
of the good and when this risk passes to the consumer, e.g. in a situation where a
good is damaged or destroyed while in transit from the seller to the consumer. At the
moment, the issue is regulated differently in the Member States. In some Member
States the risk passes to the buyer at the time of the conclusion of the contract while
in others property does not pass with the conclusion of the sales contract but with the
delivery.

The passing of the risk could be linked to the moment of delivery. Depending on the
definition of delivery, this could be at the time when the consumer acquires physical
possession of the good or at an earlier stage.

12 klausimas. Kaip turéty biuti reguliuojamas rizikos perdavimas parduodant
vartojimo prekes?

1 variantas. Rizikos perdavimas turéty biiti reguliuojamas Bendrijos lygmeniu ir
susijgs su pristatymo laiku.

2 variantas. Status quo: rizikos perdavima reguliuoty valstybés narés ir taip atsirasty
skirtingi sprendimai.

Conformity of goods

5.5.1 Introduction

The duty of the seller to deliver goods in conformity with the contract is the
cornerstone of the Directive on Consumer Sales. The Directive establishes a

presumption that goods are in conformity with the contract if they fulfil a series of

conditions which are considered to be implied by the contract (e.g. that the goods are
fit for the purposes for which goods of the same type are normally used).

5.5.2  Extension of time limits

Under the directive, the seller is liable for any lack of conformity which existed at
the time of delivery and becomes apparent within two years from that moment (legal
guarantee). The Directive does not regulate the suspension or interruption of the two-
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year period in the event of repair, replacement or negotiations between seller and
consumer. Some Member States have introduced specific rules on the extension of
the period during which the seller is liable while the seller is trying to cure the defect,
whereas others have not introduced such rules. This has led to significant
divergences among national laws impeding cross border trade. A horizontal
instrument could provide that the duration of the legal guarantee is extended for a
period corresponding to the time during which the consumer was not able to use the
goods because some remedy was being performed.

J1 klausimas. Ar horizontaliojoje priemonéje turéty buti pratestas su
reikalavimy neatitikimu susij¢s terminas laikotarpiui, kurio metu buvo
igyvendinami teisés gynimo budai?

1 variantas. Status quo: nereikéty nieko keisti.

2 variantas. Taip. Horizontaliojoje priemonéje teisinés garantijos trukmé buty
pratgsiama iki laikotarpio, per kuri vartotojas negaléjo vartoti prekiy dél to, kad buvo
vykdomi teisés gynimo biidai.

5.5.3  Recurring defects

It may happen that defects which became apparent within two years from delivery re-
appear after the expiry of the legal guarantee, even though they have been repaired.
In these cases, consumers are left with goods which were already defective at the
moment of delivery, but for which any further repair is at the expense of the
consumers. Some Member States have introduced specific rules to deal with
recurring defects.

A horizontal instrument could provide that when the seller repairs the goods during
the period of the legal guarantee, the guarantee is automatically extended to cover
any future re-emergence of the same defect for a period to be specified since repair.
The issue of recurring defects could also be relevant in the context of remedies,
possibly justifying a consumer’s claim for replacement instead of another repair.

J2 klausimas. Ar garantija turéty biiti savaime pratgsiama, jeigu prekés
taisomos siekiant pasalinti pasikartojancius defektus?

1 variantas. Status quo: garantija nebiity pratgsiama.

2 variantas. Teisinés garantijos trukmé buity pratgsiama po taisymo nustatomam
laikotarpiui, siekiant iSvengti to paties defekto pasikartojimy.

5.5.4 Second-hand goods

Member States may currently provide that, in case of second-hand goods, the seller
and the consumer may agree on a shorter time period for the liability of the seller,
provided this period is not less than one year. Varying conditions in different
Member States cause legal uncertainty.

This could be corrected by eliminating the possibility for the seller and the consumer
to agree on a shorter time period of liability. This should not create any
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5.6

disproportionate burden on professionals since they would only remain responsible
for those defects which already existed at the moment of delivery®.

Another option could be to allow professionals and consumers throughout Europe to
agree on a shorter period for the seller’s liability for lack of conformity.

J3 klausimas. Ar naudotoms prekéms turéty biiti nustatytos atskiros taisyklés?

1 variantas. Horizontalioje priemonéje naudotoms prekéms nebiity jokios
leidzianc¢ios nukrypti nuostatos: pardavéjas ir vartotojas negalétuy susitarti dél
trumpesnio atsakomybés uz naudoty prekiy defektus laikotarpio.

2 variantas. Horizontaliojoje priemonéje buty nustatytos konkrecios naudoty prekiy
taisyklés: pardavéjas ir vartotojas gali susitarti dél trumpesnio atsakomybés uz
naudoty prekiy defektus laikotarpio (bet ne maziau kaip vieneriems metams).

Burden of proof

The Directive establishes a rebuttable presumption that any lack of conformity which
becomes apparent within six months from delivery shall be presumed to have existed
at the time of delivery. However, such presumption does not apply when it is
incompatible with the nature of the goods or the nature of the lack of conformity.

The Commission has been informed that it is difficult to apply a system with a
rebuttable presumption that can only be used when it is compatible with the nature of
the goods and the defects. Once the six-month period has passed, consumers have to
prove a fact (the existence of the defect at the time of delivery) which is extremely
difficult to establish without access to relevant technical data and/or specialised
assistance. Even during the first six months it is in each case necessary to examine
whether the consumer can actually invoke the presumption and obtain the reversal of
the burden of proof. This way the reversal of the burden of proof serves de facto as a
limitation of the legal guarantee™.

The Commission wonders if the present regime should not be changed. A horizontal
instrument could provide that the professional would have to prove that the defects
did not exist at the time of delivery since the seller is better placed than the consumer
to access relevant data (e.g. by contacting the producer) and provided that the
consumer acts in good faith. In any case the reversal of the burden of proof applies
only if compatible with the nature of the goods and of the defects. The seller would,
therefore, still be able to escape this reversal of the burden of proof in case of normal
wear and tear.

J4 klausimas. Kam priklausyty jrodymo, kad defektai jau buvo pristatymo
metu, pareiga?
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In addition, as it is mentioned below, the presumption that the defects which become apparent within
six months from delivery were already existent at that moment only applies if it is not incompatible
with the nature of the goods and the nature of the defects. These rules ensure an adequately
differentiated treatment of second hand goods vis-a-vis new products.

For instance in some Member States, after the six months period, consumers are forced by the sellers to
prove the existence of the defect at the moment of delivery by producing expensive technical reports.
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5.7

1 variantas. Status quo: per pirmuosius SeSis ménesius profesionalas privaléty
irodyti, kad pristatymo metu defekto nebuvo.

2 variantas. Irodymo, kad pristatymo metu defekto nebuvo, pareiga visa teisinés
garantijos laikotarpi priklausyty profesionalui, jei tai atitikty prekiy pobidi ir
defektus.

Remedies

5.7.1 Introduction

In the context of consumer sales, remedies should lead to the fulfilment of
consumers’ reasonable expectations in relation to the contract. However, the
Directive provides for remedies only in the case of non-conformity and not other
kinds of breaches of contract, e.g. when the goods are not delivered at all. Consumers
perceive the existing rules as unsatisfactory. Approximately 70 % of consumers state
that when buying goods cross-border it is harder to resolve problems such as returns
or price reduction in comparison with the domestic situations.

As mentioned in point 4.9 in this annex, the horizontal instrument might provide for
some general remedies, which would apply to any breaches of consumer contracts.
The remaining, sale-specific remedies (repair and replacement) could continue to be
available only in case of non-conformity of the goods.

5.7.2  The order in which remedies may be invoked

Currently the Directive provides for a particular order in which remedies may be
invoked. Reduction of price or termination of contract can only be invoked if repair
and replacement are impossible or disproportionate. The Commission has been
informed that it is difficult for consumers to assess whether a professional’s claim
that a particular remedy would be disproportionate is right or not.

A horizontal instrument could allow consumers to choose freely amongst the
available remedies in case of wrong performance. However, to limit the economic
burden on the professional, termination of contract would remain available only in
case of non-performance and breaches that are so serious as to give consumers
reasonable grounds to refuse correct performance.

Alternatively, the horizontal instrument could maintain the current sequence of
remedies, with some amendments. For instance, it could provide that the reduction of
the price is available immediately as an alternative to repair and replacement, while
at the same time altering the conditions under which the consumer can “move” from
these first-line remedies to the termination of contract (e.g. in the case of recurring
defects).

K1 klausimas. Ar vartotojas turéty nevarZomai rinktis bet kurj galimg teisés
gynimo budg?

1 variantas. Status quo: pirmiausiai vartotojai turéty reikalauti pataisyti ir (arba)
pakeisti preke, o prasyti sumazinti kaina arba nutraukti sutartj tik tada, jei negalima

pasinaudoti kitais teisés gynimo biidais.
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5.8

5.9

2 variantas. Vartotojai nuo pat pradziy turéty turéti galimybe rinktis bet kurj teisés
gynimo buda. Tac¢iau sutarti nutraukti biity galima tik tam tikromis salygomis.

3 variantas. Pirmiausiai vartotojai turéty prasSyti pataisyti, pakeisti prekg arba
sumazinti jos kaing ir jei negalima pasinaudoti Siais teisés gynimo biidais, tik tada
turéty galimybeg paprasyti nutraukti sutartj.

Notification of the lack of conformity

The Directive allows Member States to provide that the consumer must inform the
seller of the lack of conformity within a period of no less than two months from the
moment of discovery in order to benefit from his rights. Most Member States have
made use of this option, some of them waiving this obligation only in certain
circumstances. The horizontal instrument should eliminate the existing divergences,
which cause confusion for consumers and businesses.

K2 klausimas. Ar vartotojai turéty pranesti pardavéjui apie neatitikimus?
1 variantas. Blty numatyta pareiga pranesti pardavéjui apie bet kokius defektus.

2 variantas. Bty numatyta pareiga pranesti tam tikromis aplinkybémis (pvz., kai
pardavéjas elgési nesaziningai arba buvo pernelyg aplaidus).

3 variantas. Pareiga pranesti per tam tikra laikotarpi biity panaikinta.

Direct producers’ liability for non-conformity

A number of Member States have introduced various forms of direct liability of
producers. These differ considerably as to the conditions and modalities. The
horizontal instrument may address these divergences by introducing rules on the
direct liability of producers (e.g. the introduction on an EU wide producer’s liability)
so that consumers would be able to request certain remedies directly from the
manufacturer (and possibly from the importer) throughout the EU. This would
eliminate possible internal market barriers and would favour especially consumers
buying cross-border. A more detailed analysis can be found in the Report on the
implementation of the Consumer Sales Directive.

The issue of producers’ liability in the context of the review of the acquis is limited
to situations where a good is not in conformity with the consumer contract, e.g. the
product does not have the quality or characteristics that the consumer is entitled to
expect. Liability for damage caused by the defectiveness of a product, i.e. death,
personal injuries or destruction of any item of property other than the defective
product itself, is regulated by the Product Liability Directive and falls outside the
scope of the review” .

L klausimas. Ar horizontaliojoje priemonéje turéty biiti numatyta tiesioginé
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Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and
administrative provisions of the Member States concerning liability for defective products.
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gamintojy atsakomybé uz neatitikimus?

1 variantas. Status quo: ES lygmeniu nebiity nustatyta jokiy tiesioginés
atsakomybés taisykliu.

2 variantas. Tiesioginé gamintojy atsakomybé biity nustatyta pagal pirmiau
apraSytas salygas.

5.10 Consumer Goods Guarantees (Commercial guarantees)

On top of the rights conferred upon consumers by legislation, sellers or producers
may offer consumers additional rights on a voluntary basis (a so-called commercial
guarantee). They can, for example, grant consumers certain rights in case the goods
do not meet the specifications set out in the guarantee statement and in associated
advertising.

5.10.1 Content of the commercial guarantee

The directive does not address the question of what happens if the guarantee
statement omits to inform the consumer on the content of the guarantee. It has been
stated that the current situation may mislead consumers who rely on such vague
statements without checking whether they are actually granted any additional rights.

A horizontal instrument could remedy this situation by providing a default content of
a guarantee setting out basic rights which the guarantee holder should have if these
are not spelled out in the guarantee document. These may include a right to
replacement or repair if goods are not in conformity with the contract. If the duration
of the commercial guarantee is not indicated it could apply to the estimated life-span
of the goods. It would have to be EU-wide. Finally, the costs of invoking and
performing the guarantee would be borne by the guarantor.

M1 klausimas. Ar horizantaliojoje priemonéje turéty buiti numatytas prekybos
garantijos turinys?

1 variantas. Status quo: horizontaliojoje priemonéje neblity numatyty taisykliy.

2 variantas. Biity taikomos numatytos prekybos garantijy taisykleés.

5.10.2 The transferability of the commercial guarantee

The directive does not regulate the issue of the transferability of the commercial
guarantee to subsequent buyers. This is important for consumers who intend to re-
sell a product as well as for subsequent buyers who would like the products still to be
covered by the commercial guarantee especially in the context of a cross-border
transaction.

The horizontal instrument may address this problem by providing that a guarantee
would benefit also subsequent buyers of a product. Such a rule could have a
mandatory or default character (i.e. the seller would be able to limit the
transferability of the guarantee in certain circumstances).

M2 klausimas. Ar horizontaligja priemone turéty biti reguliuojamas
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prekybos garantijos perdavimas?

1 variantas. Status quo: prekybos garantijos perdavimo galimybé nebity
reguliuojama Bendrijos taisyklémis.

2 variantas. Bity ivesta privaloma taisykle, kad garantija i§ karto perduodama
paskesniems pirkéjams.

3 variantas. Horizontaliojoje priemonéje perdavimo galimybé biity numatyta pagal
numatyta taisykle, t. y. garantuojantis asmuo galéty atmesti arba apriboti prekybos
garantijos perdavimo galimybeg.

5.10.3 Commercial guarantees for specific parts

In the case of complex goods (e.g. cars) producers offer commercial guarantees
limited to specific parts. The horizontal instrument could make sure that consumers
are clearly informed on which parts are covered by a particular guarantee. If such
information is not provided the limitation would be without any effect.

M3 klausimas. Ar horizontaliaja priemone turéty biiti reguliuojamos
prekybos garantijos, skirtos tik konkrecioms dalims?

1 variantas. Status quo: galimybe teikti prekybos garantija, skirta tik konkrecioms
dalims, nebuty reguliuojama horizontaligja priemone.

2 variantas. Horizontaliojoje priemonéje biity numatytas tik isipareigojimas dél
informacijos.

3 variantas. Horizontaliojoje priemonéje bty numatytas isipareigojimas dél
informacijos ir, jei nenurodyta kitaip, bity numatoma, kad garantuojama uz visa
sutartyje nurodyta preke.

6. Other issues

In this document stakeholders are consulted on a number of issues that have been
identified as important in the context of the review of the consumer acquis. The
Commission welcomes information and suggestions on any other matter deemed to
be pertinent and relevant to overall objectives of the review.

N klausimas. Ar yra daugiau su vartotojy apklausa susijusiy klausimy arba sriciy,
kurias reikéty toliau nagrinéti arba spresti ES lygmeniu?
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ANNEX 11
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