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(Comunicazioni)

COMUNICAZIONI PROVENIENTI DALLE ISTITUZIONI, DAGLI ORGANI E
DAGLI ORGANISMI DELLUNIONE EUROPEA

COMMISSIONE EUROPEA

Autorizzazione degli aiuti di Stato ai sensi degli articoli 107 e 108 del Trattato sul funzionamento

dell’Unione europea

Casi contro i quali la Commissione non solleva obiezioni

(Testo rilevante ai fini del SEE)

(2022/C 299/01)

Data di adozione della decisione 30.6.2022

Numero dell’aiuto SA.102040

Stato membro Spagna

Regione VIZCAYA

Titolo (e/o nome del beneficiario) Modification — Deduction of the net amount of the Corporate Tax for

audiovisual productions and for live shows of performing arts and music-ES

Base giuridica

Articulo 66 quater de la Norma Foral 11/2013, de 5 de diciembre, del Impuesto
de Sociedades (Bizkaia).

Tipo di misura

Regime

Obiettivo

Cultura

Forma dell’aiuto

Detrazione di imposta

Dotazione di bilancio

Dotazione totale: 30 000 000 EUR
Dotazione annuale: 5 000 000 EUR

Intensita

50,0 %

Durata

1.1.2023 — 31.12.2028

Settore economico

Attivita di produzione cinematografica, di video e di programmi televisivi,
Rappresentazioni artistiche

Nome e indirizzo dell'autorita che eroga

laiuto

Diputacién Foral de Bizkaia
Capuchinos de Basurto 2-Bilbao 48013
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Altre informazioni

Il testo originale della decisione, della quale ¢ stata soppressa ogni informazione confidenziale, & disponibile sul sito:

https://ec.europa.eu/competition/elojade/isef/index.cfm

Data di adozione della decisione

20.6.2022

Numero dell’aiuto

SA.102933.EV

Stato membro

Grecia

Regione

Titolo (efo nome del beneficiario)

Kowvo oyedio alohoynone tov kadeotwtov e Tevikng Entyeipnuanikottag Kot g
Enyeipnpatikotyrag tov okl Mikpov kar Mikpav Eniyeiprjoeov — Tlapataon og
31-12-2022

Base giuridica

NOMOZX 4399/16, ®EK A'117/22-06-2016

Tipo di misura

Regime

Obiettivo

Sviluppo regionale (inclusa la cooperazione territoriale)

Forma dell’aiuto

Sovvenzione/Contributo in conto interessi, Altro, Agevolazione fiscale o
esenzione fiscale

Dotazione di bilancio

Intensita

Durata

fino all’ 31.12.2022

Settore economico

Tutti i settori economici ammissibili a ricevere aiuti

Nome e indirizzo dell'autorita che eroga

laiuto

TENIKH TPAMMATEIA ETPATHIIKQN & IAIQTIKQN ETTENAYXEQN
NIKHX 5-7, TIA.XYNTATMATOX

Altre informazioni

1l testo originale della decisione, della quale ¢ stata soppressa ogni informazione confidenziale, & disponibile sul sito:

https://ec.europa.eu/competition/elojade/isef/index.cfm

Data di adozione della decisione 19.7.2022
Numero dell’aiuto SA.103286
Stato membro Italia
Regione Italia



https://ec.europa.eu/competition/elojade/isef/index.cfm
https://ec.europa.eu/competition/elojade/isef/index.cfm
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Titolo (efo nome del beneficiario) SACE guarantee scheme under Section 2.2 of the Temporary Crisis Framework
Base giuridica Art. 15 of the Decree Law n. 50 as of 17 May 2022

Tipo di misura Regime

Obiettivo Rimedio a un grave turbamento dell'economia

Forma dell'aiuto Garanzia

Dotazione di bilancio Dotazione totale: 10 000 000 000 EUR

Dotazione annuale: 10 000 000 000 EUR

Intensita
Durata fino all’ 31.12.2022
Settore economico Tutti i settori economici ammissibili a ricevere aiuti

Nome e indirizzo dell'autorita che eroga | SACE S.p.A.
l'aiuto Piazza Poli, 37 [42, 00187, Roma RM, Italy

Altre informazioni

1l testo originale della decisione, della quale ¢ stata soppressa ogni informazione confidenziale, ¢ disponibile sul sito:

https://ec.europa.eu/competition/elojadefisef/index.cfm

Data di adozione della decisione 18.7.2022

Numero dell’aiuto SA.103614

Stato membro Paesi Bassi

Regione Paesi Bassi

Titolo (efo nome del beneficiario) COVID-19: Temporary subsidy for events 2022

Base giuridica Kaderwet EZK- en LNV-subsidies, Kaderbesluit nationale EZK- en LNV-subsidies,

Tijdelijke subsidieregeling evenementen 2022

Tipo di misura Regime

Obiettivo Compensazione di danni arrecati da calamita naturali o da altri eventi
eccezionali

Forma dell’aiuto Sovvenzione diretta, Anticipi rimborsabili

Dotazione di bilancio Dotazione totale: 475000 000 EUR

Dotazione annuale: 475 000 000 EUR



https://ec.europa.eu/competition/elojade/isef/index.cfm
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Intensita 100,0 %
Durata fino all’ 30.9.2022
Settore economico Tutti i settori economici ammissibili a ricevere aiuti

Nome e indirizzo dell'autorita che eroga | De minister van Economische Zaken en Klimaat
l'aiuto Postbus 20401, 2500 EK Den Haag

Altre informazioni

11 testo originale della decisione, della quale ¢ stata soppressa ogni informazione confidenziale, ¢ disponibile sul sito:

https://ec.europa.cu/competition/elojadefisef/index.cfm
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(Awvisi)

PROCEDIMENTI RELATIVI ALL’ATTUAZIONE DELLA POLITICA DELLA
CONCORRENZA

COMMISSIONE EUROPEA

AIUTI DI STATO — CECHIA

Aiuto di Stato SA.58207 (2021/N) — Sostegno alla costruzione e al funzionamento di una nuova
centrale nucleare nel sito di Dukovany

Invito a presentare osservazioni a norma dell’articolo 108, paragrafo 2, del trattato sul
funzionamento dell'Unione europea

(Testo rilevante ai fini del SEE)

(2022/C 299/02)

Con lettera del 30 giugno 2022, riprodotta nella lingua facente fede dopo la presente sintesi, la Commissione
ha comunicato alla Cechia la propria decisione di avviare il procedimento di cui all'articolo 108, paragrafo 2,
del trattato sul funzionamento dell'Unione europea in relazione alla misura di aiuto in oggetto.

La Commissione invita gli interessati a presentare osservazioni in merito allaiutofalla misura riguardo al
quale/alla quale viene avviato il procedimento entro un mese dalla data della presente pubblicazione,
inviandole al seguente indirizzo:

Commissione europea

Direzione generale della Concorrenza
Protocollo Aiuti di Stato

B-1049 Bruxelles

Belgique/BELGIE

Fax + 32 2 296 12 42
Stateaidgreffe@ec.curopa.cu

Dette osservazioni saranno comunicate alla Cechia. Gli interessati che presentano osservazioni possono
richiedere per iscritto il trattamento riservato della loro identita efo di parti delle osservazioni, specificando i
motivi della richiesta.

SINTESI DELLA DECISIONE

Le autorita ceche hanno notificato la misura in data 15 marzo 2022.

Oggetto del presente caso ¢ l'aiuto di Stato a favore della costruzione e del funzionamento di una nuova centrale nucleare
nel sito di Dukovany con una capacita fino a 1 200 MW. Il principale testo giuridico che consente la realizzazione di questo
progetto ¢ la legge sulle misure per la transizione della Repubblica ceca verso un settore energetico a basse emissioni di
carbonio, adottata nel settembre del 2021.

La misura comprende tre tipi di sostegno:

— un prestito statale (aiuto finanziario rimborsabile) a basso tasso di interesse, che copre quasi il 100 % dei costi di

costruzione;

— un contratto di acquisto, sotto forma di accordo per l'acquisto di energia elettrica, tra il beneficiario e una societa

veicolo detenuta e gestita dal governo ceco, mediante il quale la societa veicolo si impegna ad acquistare tutta I'energia
elettrica prodotta dal beneficiario a un prezzo fisso per 60 anni. La societa veicolo vendera quindi integralmente tale
energia elettrica al mercato allingrosso dell’energia elettrica;


mailto:Stateaidgreffe@ec.europa.eu
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— una modifica della legge o della strategia relativa al meccanismo di protezione degli investitori durante l'intero
periodo dell'investimento.

1l beneficiario della misura ¢ un’entitd denominata «Elektrdrna Dukovany II» (EDU II), il cui azionista unico ¢ CEZ. EDU II
sara il beneficiario del prestito, I'operatore della centrale elettrica, la parte contraente del contratto di acquisto con la societa
veicolo e beneficera della tutela derivante dalla modifica della legge relativa al meccanismo di protezione.

Lobiettivo della misura ¢ colmare il divario energetico previsto per il periodo 2030-2040 derivante dalla disattivazione di
impianti nucleari e a carbone obsoleti in Cechia. I principali obiettivi perseguiti sono la sicurezza dell'approvvigionamento,
la decarbonizzazione e la diversificazione delle fonti energetiche.

La Cechia intende iniziare a far funzionare la nuova centrale nucleare nel 2036. Il fabbisogno totale di finanziamento per la
costruzione del progetto ¢ attualmente stimato pari a 7,74 miliardi di EUR (a prezzi del 2020), che saranno finanziati da
0,18 miliardi di EUR di capitale di CEZ e da 7,56 miliardi di EUR di prestiti statali.

Nella decisione di avvio del procedimento la Commissione ha concluso constatando l'esistenza di aiuti di Stato ai sensi
dell'articolo 107, paragrafo 1, del trattato sul funzionamento dellUnione europea (TFUE). Per quanto riguarda la
compatibilita della misura con l'articolo 107, paragrafo 3, lettera c), TFUE, la Commissione ha inoltre concluso constatando
l'esistenza di un fallimento del mercato e la necessita di un aiuto per lo sviluppo di un’attivita economica.

Tuttavia, la Commissione nutre dubbi sui seguenti elementi della valutazione della compatibilita:

— l'adeguatezza e la proporzionalita delle tre componenti della misura (laccordo per I'acquisto di energia elettrica per
un periodo particolarmente lungo, un prestito e una modifica della legge relativa al meccanismo di protezione degli
investitori che integra 'accordo per l'acquisto di energia elettrica);

— la limitazione della distorsione della concorrenza sul mercato (valutazione comparata) e pit specificamente la
scelta di CEZ come promotore del progetto; e se gli effetti negativi del mercato saranno limitati al minimo.
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TESTO DELLA LETTERA

The Commission wishes to inform Czechia that, having examined the information supplied by your authorities on the
measure referred to above, it has decided to initiate the procedure laid down in Article 108(2) of the Treaty on the
Functioning of the European Union (TFEU).

1. THE PROCEDURE

(1)  Following pre-notification contacts, pursuant to Article 108(3) TFEU, the Czech authorities notified to the
Commission on 15 March 2022 their intention to provide support to the construction and operation of a nuclear
power plant in Dukovany, Czechia (the ‘Project’).

(2)  Following the Commission’s questions sent on 21 April 2022, the Czech authorities replied on 5 May 2022.

(3)  On 16 May 2022, the Czech authorities exceptionally agreed to waive their rights deriving from Article 342 TFEU,
in conjunction with Article 3 of Regulation 1/1958 (*) and to have this Decision adopted and notified in English.

2. DESCRIPTION OF THE CONTEXT
2.1. Electricity generation in Czechia

(4)  Czechia’s energy mix is currently dominated by coal- and nuclear-based electricity generation. The following table
shows the evolution of the electricity generation capacity and gross electricity generation in Czechia between 2000
and 2021.
Figure 1

Evolution of electricity generation capacity in GW and gross electricity generation in TWh in Czechia, 2000-2021

2000 2005| 2010] 2015| 2018| 2019] 2020| 2021
153 17,4 201| 219 223| 220| 214| 209

Combustible Fuels 11,5 11,5 12,0 13,0 13,3 13,0 12,4 11,9
Nuclear 1,8 3,8 3,9 4,3 43 4,3 4,3 43
Hydro 2,1 2,2 2,2 2,3 2,3 2,3 2,3 2,3
Wind 0,0 0,0 0,2 0,3 0,3 0,3 0,3 0,3
Solar 0,0 0,0 1,7 2,1 2,1 2,1 2,1 2,1
Geothermal 0,0 0,0 0,0 0,0 0,0 0,0 0,0 0,0
Tide, Wawe, Ocean 0,0 0,0 0,0 0,0 0,0 0,0 0,0 0,0

2000| 2005| 2010| 2015| 2018 2019| 2020| 2021
753| 82,6| 858| 838 879 869| 814| 849

Solid Fossil Fuels, Peat & Products, Oil Shale 52,81 49,5 469| 41,1 412| 37,3] 31,0 386
Oil and Petroleum Products 0,4 0,3 0,2 0,1 0,1 0,1 0,0 0,0
Natural gas 3,9 4,2 4,2 5,0 6,1 7,9 6,6 9,2
Nuclear 13,6 24,7| 280| 268 299 302| 30,0 30,7
Renewables and Biofuels 2.8 3,8 6,5 10,7 10,5 11,2 13,7 6.4
Wastes non-Res 0,0 0,0 0,0 0,0 0,1 0,1 0,1 0,1

> > >

Source: Czech authorities

(5)  In October 2019, CZ Transmission System Operator CEPS presented a resource adequacy outlook (%), presenting two
scenarios — Scenario A: baseline scenario which assumes electricity will be produced in modernised coal-power
plants (Prunéfov II, TuSimice, Mélnik I and Ledvice PP) and Scenario B: low-carbon scenario assuming that all coal
power-plants besides new Ledvice PP will be phased-out. Both scenarios lead to adequacy issues (Scenario A: Loss of
Load Expectation (LOLE)= 256 hours|year in 2030, 678 hours in 2040 and Scenario B: LOLE=3 622 hours|year in
2040). Another more recent study also done by CEPS, called MAF CZ 2021 (%), detects problems with generation
adequacy starting 2025 caused by rising imports to cover Czech demand to levels exceeding 20 %. Issues with
electricity shortages occur through all scenarios starting 2035.

() Regulation No 1 determining the languages to be used by the European Economic Community (O] P 017, 6.10.1958, p. 385).

()  Hodnocen{ zdrojové ptiméfenosti ES CR do roku 2040 (MAF CZ), 18 October 2019, https://www.mpo.cz[assets|cz/energetika/
elektroenergetika/2021/2/Hodnoceni-zdrojove-primerenosti-ES-CR-_2019__1.pdf

()  Hodnoceni zdrojové priméfenosti ES CR do roku 2040 (MAF CZ) https://www.energetikainfo.cz/download/e-noviny/energetika/
61209_maf-cz-21.pdf


https://www.mpo.cz/assets/cz/energetika/elektroenergetika/2021/2/Hodnoceni-zdrojove-primerenosti-ES-CR-_2019__1.pdf
https://www.mpo.cz/assets/cz/energetika/elektroenergetika/2021/2/Hodnoceni-zdrojove-primerenosti-ES-CR-_2019__1.pdf
https://www.energetikainfo.cz/download/e-noviny/energetika/61209_maf-cz-21.pdf
https://www.energetikainfo.cz/download/e-noviny/energetika/61209_maf-cz-21.pdf
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(6)  According to this, in 2025, exports will be reduced to 5,4 TWh with a total balance of 1,8 TWh in favour of Czechia.
The balance would already be negative in 2030, with imports of 8,2 TWh of electricity and a total negative balance
of 5,4 TWh in the baseline scenario. Under the 2030 low carbon scenario, the total negative balance would be of
9,2 TWh. While electricity production is expected to decline, consumption is expected to increase slightly from
currently around 67 TWh to around 77,5 TWh in 2040, despite energy efficiency measures under Directive (EU)
2018/2002 of the European Parliament and of the Council of 11 December 2018 amending Directive 2012/27[EU
on energy efficiency.

(7)  The Czech authorities explained that the decision to invest in new nuclear capacities was based, amongst others, on
the results of the 2019 adequacy assessment, which was part of the key elements for quantifying the need for new
investments in nuclear energy. This conclusion is consistent with the findings of the 2021 adequacy outlook of CEPS.
The later adequacy outlook (based on an assumption of a maximum import dependency at 10 % and including the
new nuclear in its assumptions post 2035) stresses that the LOLE levels would remain unsatisfactory.

(8)  The studies presented by the Czech authorities take into account the expected cross-border flows between Czechia
and its neighbouring countries. Czechia is currently a net exporter of electricity to countries in Central and Eastern
Europe, but according to CEPS, this would not last. The day-ahead electricity market is connected by Multi-Regional
Coupling (*) based on the implicit allocation of cross-border capacity on the basis of net transmission capacity. In
June 2022, the Core (°) Flow-Based Market Coupling project (°) is expected to go-live. Czechia will thus be fully
integrated in electricity day-ahead and intraday markets, which will mean achieving the target model of the electricity
market in the European Union as defined in the Commission Regulation (EU) 2015/1222 of 24 July 2015
establishing a guideline on capacity allocation and congestion management (’).

(9)  Although Czechia is well connected with surrounding countries, electricity flows vary considerably at different times
of the year. The 2019 adequacy outlook has pointed out that in the Central European region (Core region for the
calculation of transmission capacities), periods of electricity shortage in the system are expected to occur in several
countries at the same time because of similar climatic conditions, coal phase out plans and supply shortages. (¥) The
Czech authorities consider that the decline in industrial production resulting from the expected shortage of
electricity would result in weakening economic growth and the competitiveness of the Czech economy, which may
also lead to major shortfalls on the revenue side of public budgets. Any power outages or its longer term shortage
can thus have a significant impact on the social stability of the country with all the associated negative consequences.

(10) The abovementioned studies set out that variable renewable energy sources (RES) will not be able to cover the
expected supply gap (recital (19)). Natural gas is found to not be suitable due to its high emission factor (499 tonnes
CO,e/[GWh vs. 29 by nuclear or 85 by solar within lifecycle) and gas import dependency. Gas dependency is
generally higher during the winter as the RES are not producing enough electricity during that period, and heating
increases demand. According to the abovementioned studies (see recital (5)), nuclear energy therefore emerges as a
more secure option for future energy investments.

(11)  Furthermore, in view of the current geopolitical situation and its impact on (future) gas supply to the European
Union in particular from Russia, higher electricity demand can be expected as a result of switching from gas-fired to
electric heating.

2.2. Objectives and background

(12) Among other things, the Czech authorities envisage addressing the security of supply concerns described above
through investments in new nuclear power generation. Nuclear investment will also address decarbonisation, job
creation and industrial competitiveness. The Project is part of a wider programme to support low carbon generation
sources, aiming at nuclear power generation accounting for approximately 50 % of the overall generation capacity in
Czechia. Indeed, the National Action Plan for the Development of Nuclear Energy (°) in Czechia, approved in June
2015, already elaborated on the strengthening of the role of nuclear power.

(13) There are currently six nuclear power units operating in Czechia, in Temelin and Dukovany. According to Czechia,
the existing four units at the Dukovany site are expected to shut down between 2045 and 2047.

() Multi-Regional Coupling connects the electricity markets of 19 countries, standing for about 85 % of European power consumption

()  Core region is a region set up by ACER in its 2019 Decision: https://documents.acer.europa.eu/Official_documents|
Acts_of_the_Agency/Individual %20decisions/ACER %20Decision %2002-2019 %200n %20CORE %20CCM.pdf.

(®  The Core Flow-Based Market Coupling project aims to develop and implement the daily operation of a Flow-Based day-ahead market

coupling in the Core Region.

() OJ L 197, 25.7.2015, p. 24.

(®)  Electricity shortage will affect Poland, Slovakia, Austria, Hungary, Belgium, but also e.g. Italy, Serbia and Lithuania, which are part of
the CORE region, according to the modelling results.

() National Action Plan for the Development of the Nuclear Energy Sector in the Czech Republic, Date: 22 May 2015, https://www.
mpo.cz/[assets/en/energy/electricity/nuclear-energy/2017/10/National-Action-Plan-for-the-Development-of-the-Nuclear-_2015_.pdf


https://documents.acer.europa.eu/Official_documents/Acts_of_the_Agency/Individual%20decisions/ACER%20Decision%2002-2019%20on%20CORE%20CCM.pdf
https://documents.acer.europa.eu/Official_documents/Acts_of_the_Agency/Individual%20decisions/ACER%20Decision%2002-2019%20on%20CORE%20CCM.pdf
https://www.mpo.cz/assets/en/energy/electricity/nuclear-energy/2017/10/National-Action-Plan-for-the-Development-of-the-Nuclear-_2015_.pdf
https://www.mpo.cz/assets/en/energy/electricity/nuclear-energy/2017/10/National-Action-Plan-for-the-Development-of-the-Nuclear-_2015_.pdf
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(14) The National Energy and Climate Plan (NECP) (1) for Czechia sets energy diversification targets for the share of
individual fuels in (i) total primary energy sources (excluding electricity) and (ii) in electricity generation. The Czech
authorities explained that the share of nuclear energy for 2020 was respectively 19,1 % and 36,9 %, while the target
level for 2040 was set at 25-33 % in primary energy outside electricity and at 46-58 % for electricity generation.

(15) An increase in the share of nuclear energy and renewable sources at the expense of fossil fuels is also considered
essential in the NECP for achieving the long-term commitments to reduce greenhouse gas emissions.

(16) Czechia has committed to become climate neutral by 2050. In order to achieve that goal, the structure of the Czech
energy market and the sources of electricity generation will need to change significantly. High-carbon fossil
electricity generating plants will need to be phased out, in parallel to the decommissioning of aging nuclear power
generation capacity.

(17) In the context of the scale of replacement capacity needs and the national security objectives, given the reliance of
the Czech economy and industrial base on power resources, Czechia has concluded that substantial new nuclear
replacement capacities are needed.

2.3. Alternative options for security of supply

(18) The Czech authorities have examined several options for securing a low carbon energy mix, namely investments in
RES, gas power generation, increase in imports, demand response and nuclear power. Extending the operation of gas,
lignite and coal resources was excluded for environmental reasons and because of regulatory uncertainties and CO,
prices.

(19) RES energy production in Czechia should increase up to 22 % by 2030, while the share of RES in electricity
consumption is expected to represent 17 % ('!). The Czech authorities evaluate the maximum wind energy potential
at 2300 MW and the solar energy potential at 5800 MW. The maximum capacity factor for the use of photovoltaic
power plants in Czechia is 1 000 hours per year (i.e. 11,4 % of the overall time), and for wind farms it is around
2000 hours per year (ie. 22,8 % of the overall time). The potential for biomass for electricity production is
considered limited. For those reasons, renewables are not considered by the Czech authorities as sufficient to
substitute the coal capacity to be phased out (*2).

(20)  Furthermore, according to the estimations provided, natural gas-fired generation, including high efficiency power
plants, should reach a share of 15 % of the total installed capacity of the Czech electricity system by 2040. The Czech
authorities stress that Czechia is fully dependent on imports of natural gas from abroad with low diversification
possibilities because of gas network limitations. Gas generation is therefore considered as offering limited
self-sufficiency added value and thus cannot fully address the decrease of generation capacity because of coal
phase-out in Czechia.

(21)  The Czech authorities considered to which extent imports can address the generation deficit. In that respect, they
have set a self-sufficiency of electricity supply objective as maintaining a generation capacity on a permanent basis
within the corridor of - 5% up to + 15% of the load of the system. However, the electricity generated in the
coal-fired power plants and the existing nuclear reactors in Dukovany planned to be shut down would account for
approximately 55 % of the domestic electricity consumption. According to the calculation of the grid model, it is
technically possible to import approximately 20 TWh, which represents around 25-30 % of Czechia’s net energy
consumption and which would not suffice to cover the capacity not available any longer because of the
decommissioned generation sources. In addition, it is likely that the coal phase out in neighbouring countries also
limits the available imports.

(22)  Finally, the development of a strategic nuclear capacity has been examined. Because of the geographical specificities
and difficulties to develop large scale renewable projects in Czechia, nuclear has emerged as a favoured option for the
Czech authorities. The long lifespan, low CO, emissions, high utilisation factor of the capacity, high fuel
concentration and its stable, reliable and predictable operation are seen as major advantages. The two nuclear power
plants in Dukovany and Temelin are well connected to the industrial and research and innovation sites. For those
reasons, the development of nuclear energy has been identified as a strategic objective, which adds to the other
objectives of Czechia for addressing energy security and sustainability (increasing the share of RES, phasing out of
coal power plants etc.).

(") https:/[ec.curopa.cufenergy/sites/default/files/documents/cs_final_necp_main_en.pdf.

(") Targets according to the Czech National Energy and Climate Plan. Czechia expects that the plan will be updated in the year 2023 and
that the targets may be revised upwards. The RES share on gross final energy consumption based on EUROSTAT methodology
should reach 22 % by 2030, while the share of RES on gross final electricity consumption planned should represent overall 22 %.

(¥ The NECP aims at reducing the share of solid non renewable fuels in electricity generation from 50 % in 2016 to 11-21 % in 2040.


https://ec.europa.eu/energy/sites/default/files/documents/cs_final_necp_main_en.pdf
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2.4. Alternative options on financing mechanisms for nuclear energy

(23) On 1 October 2021, Czechia adopted the Act on Measures for the Transition of Czechia to a Low-carbon Energy
Sector (*) (Low-carbon Act’ or ‘LCA’). The LCA sets the framework for the construction and operation after 2030 of
nuclear power plants above 100 MW in Czechia, including the Project (*4).

(24) Before adopting the LCA, the Czech authorities examined the efficiency of different support mechanisms for the
development of nuclear investments. The options considered included tax credits, capacity mechanisms, direct
investment aid (grants), setting a regulated investment prices (RAB) model (recital (28)), contract for difference and
support through a low carbon electricity purchase contract between the State and an eligible investor.

(25) The Czech authorities have used tax relief for the construction of electricity generating facilities for RES in the past,
but found that that type of aid had significant impact on the national budget and had to be abolished. Furthermore,
because of the major changes in market conditions and electricity price fluctuations, tax reliefs in themselves are not
considered suitable for securing long-term project-specific investments.

(26)  Furthermore, the Czech authorities highlight that capacity mechanisms aim at compensating the readiness of plants
to supply electricity in pre-defined periods, regardless of whether they produce or not. Thus, capacity mechanisms
are not considered suitable for investments in nuclear resources, which aim at providing for stable and continuous
low carbon energy sources in the national mix.

(27) In addition, the Czech authorities envisaged using direct subsidies or public low-interest loans for the construction of
a generation installation. Investment aid from the State budget or EU funds was considered as a secure and strong
incentive for the realisation of a specific project allowing reasonable return on investment. Czechia also stresses that
in 2014, a tender for the completion of the Temelin nuclear power plant was cancelled specifically due to the fact
that there was no guarantee of return on investment. Support in the form of a loan also reduces the cost of financing
and is therefore considered suitable for the development of nuclear investments.

(28)  The Czech authorities also envisaged a support mechanism on a RAB model. Under that model, the amount of the
aid would take into account the investments made throughout the life-cycle of the resource, from construction to
decommissioning. The price paid would be determined at regular intervals by an independent regulator taking into
account efficient investments and other legitimate costs, including a reasonable profit level. A similar regulatory
model is used to regulate the price of related electricity and gas transmission or distribution system services in
Czechia (*). Under that option, the potential investor (most likely the incumbent CEZ) would also sell the electricity
produced on the markets itself. That model significantly reduces the investment risk and allows third-party
financing, as the risk of increase of the capital costs (capital expenditure, CAPEX) and delays in completion are
shared between the State and the investor. The price would be determined on a regular basis and would reflect the
actual costs. However, since the electricity would be sold directly on the Czech market by the incumbent, there are
risks, according to the Czech authorities, that that would reinforce the position of that incumbent and thus may raise
competition concerns. They consider that those risks can be eliminated if the electricity is sold by a different entity.

(29) The last option considered is a power purchasing agreement (PPA’) between the State and the eligible investor. A
100 % owned State entity would purchase the electricity produced at a predetermined strike price (i.e. the ‘PPA
price’). The electricity would then be sold on the electricity markets. The PPA price would reflect the costs of the
construction and operation. The PPA will also allow the operator to provision the costs for decommissioning. The
contract examined in the context of the prior political discussion would be concluded for a minimum of 30 years
and the costs for financing the measure might be either covered by the State budget or (in part or in full) passed on to
consumers via a surcharge. That option would reduce the risks for the investor and guarantee a long-term, stable and
secure operation of the power plant.

(30)  According to the Czech authorities, the PPA and a contract for difference both transfer the market price volatility risk
to the State. They consider that the PPA with a special purpose vehicle (SPV’) further minimises the market impacts
by avoiding strengthening the market power of the potential beneficiaries. Furthermore, unlike the RAB model, this
option would allow to return the excess of profits to the State through the SPV.

(31) That latter option was the preferred option for the Czech authorities for the adoption of the LCA, which is also the
basic framework for the Project subject to the present State Aid decision.

(®)  The Czech authorities explain that the LCA was preceded by an extensive consultation process in 2020 and 2021, showing wide
support from the general public (63-65 % long-term) as well as wide political support.

(") The present decision does not cover possible State aid for other projects pursuant to the LCA: it concerns exclusively the support to
the Project.

(") See also Article 18 Regulation (EU) 2019/943 on the internal market for electricity which sets out that charges for use of the
electricity transmission network ‘shall be cost-reflective, transparent, take into account the need for network security and flexibility
and reflect actual costs incurred insofar as they correspond to those of an efficient and structurally comparable network operator
and are applied in a non-discriminatory manner.” Such an approach is not applied to generation facilities under the Regulation.
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3. DESCRIPTION OF THE MEASURES
3.1. General description of the Project

(32) The notified measure covers the construction and operation of a new nuclear power plant at Dukovany site, Czechia,
with a capacity of up to 1200 MW. The LCA, which only creates a broad framework for support for nuclear
investment, is not assessed as a scheme.

(33) The State support consists of a package of three measures:

1) an offtake contract that takes the form of a PPA between the main beneficiary — Elektrdrna Dukovany II (EDU II')
a.s. -, the State represented by the Ministry of Industry and Trade (‘the Ministry’)”), The electricity will be sold to an
SPV to be incorporated at a later stage, owned and managed directly by the Czech State (section 3.3.);

2) a State loan (repayable financial assistance; ‘RFA) with a low interest rate, covering, in principle, 100 % of the
construction costs (section 3.4.);

3) a Change of Law or Policy Protection mechanism for the investor during the full investment period (section 3.5).
(34) The beneficiaries (see also section 3.9) and the structure of the Project are summarised in the following figure:

Figure 2

Dukovany Project structure

Equity financing CEZ (70 % owned State Loan/RFA
by CZ State) +
Change of Law/Policy
Protection
NPP Supplier EDU II (Dukovany
(winner of the < SPV, 100 % owned CZ State
tender) by CEZ)

Sale of electricity at
market prices

Purchase of the electricity
produced by EDU II at

Authorized Entity

Realizati ice for 60 «
calization price for 60 years (as (,.Supply SPV* by Market
defined within the Off-take 100 % owned by CZ
contract) State)

Source: the Czech authorities
(35) The life-cycle of the Project is divided in five stages:
— Stage 1: Preparation and supplier selection
— Stage 2: Preliminary works
— Stage 3: Construction and commissioning
— Stage 4: Warranty period
— Stage 5a: Operations
— Stage 5b: Decommissioning

(36) The new-built nuclear power plant is expected to be commissioned in 2036 and have a lifetime of 60 years.
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3.2. Technical characteristics

(37) The Project targets the construction of a III+ generation pressurised water reactor (PWR). A range between 850 MW
to 1 200 MW is considered as offering sufficient technical solutions for the selection of the technology provider. The
Czech authorities explain that the technology and delivery partners for the Project would be selected via a
competitive and transparent tender process.

(38)  The engineering, procurement and construction (EPC) supplier will be responsible for the engineering, construction
and commissioning of the Project. Following the State decision to exclude applicants from States that are not party
to the Agreement on Government Procurement (*%), there are three possible technology choices:

— AP1000 design by Westinghouse Electric Company LLC (USA);
— APR1000+ design by Korea Hydro & Nuclear Power (South Korea); and
— EPR 1200 design by EdF (France).

(39)  Other suppliers include suppliers who provide supplies with respect to the Project beyond the EPC supplier and who
will be in a contractual relationship with EDU II. All those suppliers will support the Project during the
pre-construction development and the operations stage.

(40)  The Czech authorities also explained that the Project would likely meet the technical screening criteria set out in
point 4.27 of the proposed delegated act adopted pursuant to the Taxonomy Regulation ('), even though those are
not yet in force. For example, the Czech authorities explain that there will be resources available at the end of the
estimated useful life of the nuclear power plant corresponding to the estimated cost of radioactive waste
management and decommissioning. Furthermore, the Czech authorities take into account of section 4.27 of the
proposed Delegated Regulation for delegated act for the regulation of the final disposal facilities for the radioactive
waste. As regards two criteria set out in the delegated act (namely, having a documented plan with detailed steps to
have in operation, by 2050, a disposal facility for high-level radioactive waste, and use of accident-tolerant fuel from
2025), Czech authorities explain that they aim to realise the Project in line with those criteria.

(41)  The Czech authorities explained that because of the specificities of the Project in terms of essential national security
interest, the State had to include conditions in the contractual framework, ensuring it has sufficient control on the
Project. Those conditions are in particular set in a First Implementing Contract, including on confidential
information sharing and State security matters. Within that contract, the parties consider that national security
interest constitutes a valid reason for a derogation from the national public procurement rules based on Section 29(a)
of Act No 134/2016 on Public Procurement (*¥) for the selection of a contracting party for the construction of the
power plant. CEZ and EDU Il commit to discuss the tender organisation outside the Public Procurement Act regime
with the national Office for the Protection of Competition and obtain a positive opinion before proceeding with the
call for tenders.

3.3. Measure 1: Offtake contract (PPA)
3.3.1. General principles for the offtake contract
(42) The first measure is a contract for the purchase of electricity from the plant (‘offtake contract’ or ‘PPA).

(43)  According to Article 3 of the LCA, the Ministry shall submit a proposal for concluding a PPA to the nuclear power
plant operator, which covers a number of elements, such as:

— An obligation for Czechia, through a 100 % State owned legal entity managed by the Ministry, to purchase the
electricity produced by the operator for a set period, which cannot be shorter than 30 years, but can be extended
by 10 years several times;

(") World Trade Organization, Agreement on Government Procurement as amended on 30 March 2012 (GPA 2012), https://www.wto.
org[english/tratop_e/gproc_e/gp_gpa_e.htm

() See Commission Delegated Regulation (EU) |... amending Delegated Regulation (EU) 2021/2139 as regards economic activities in
certain energy sectors and Delegated Regulation (EU) 2021/2178 as regards specific public disclosures for those economic activities
(C/2022/0631 final).

('®)  https:/[www.zakonyprolidi.cz/cs/2016-134#


https://www.wto.org/english/tratop_e/gproc_e/gp_gpa_e.htm
https://www.wto.org/english/tratop_e/gproc_e/gp_gpa_e.htm
https://www.zakonyprolidi.cz/cs/2016-134
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— An obligation for the operator to produce and supply electricity to the grid for the set period;

— The amount and formula for the PPA price calculation and the rules on a proportionality assessment that the
Ministry should carry out at five years period.

3.3.2. Financing of the offtake contract

(44)  Article 9 of the LCA specifies that the financing of the support for nuclear energy may be covered by the Ministry
from funds that are created by: (i) the revenues from electricity sales of the SPV; (ii) a levy (**) charged by the network
operators to final electricity consumers, similar to the existing financing of RES; and (iii) contributions from the State

budget.

(45)  Czechia argues that the choice between utilising taxpayers or consumers for any charges or rebates is a question of
policy and should remain at the State’s discretion. The Czech authorities explained that they intend using all the
revenue streams described in Article 9 LCA. The funds earmarked for financing measures for a transition to the
low-carbon energy sector will be kept by the Ministry or by the SPV separately in special accounts at banks based in
Czechia.

(46) It is envisaged that the terms of the offtake contract would cover the operating period of the plant (currently
estimated at 60 years). The law itself sets a contract duration of a minimum of 30 years with prolongation options.
On the other hand, the Czech authorities explain that the planned contract duration for the Project is 60 years and
that the contract provides neither for prolongation nor for shortening options.

(47) The offtake contract will be concluded at a later stage, after selection of the technology and delivery partners and
before the commissioning of the new built power plant and once the SPV has been established.

3.3.3. The SPV

(48) As mentioned above, the offtake contract is planned between EDU II, the main beneficiary of the Project and the
Ministry/ Czechia. All the electricity that will be produced by the beneficiary of the Project will be purchased by the
SPV, a 100 % state-owned legal entity holding a license for trading with electricity.

(49) The Czech authorities explained that the objective of that structure is to lower the risk of potential market
distortions due to concentration of market power within the CEZ Group. The SPV may contract in an open selection
procedure a third party to assume contractually the electricity trading role on an arms-length basis.

(50)  The SPV will either sell the electricity on the wholesale market using its own trading desk, or externalise its operation
by contracting with a third party, who will then undertake to sell the electricity on the market on behalf of the SPV.
The SPV may also conclude bilateral contracts for the sale of electricity or hedging contracts with individual
customers in addition to selling on the day ahead and intraday (spot) markets.

(51) Czechia also explained that the SPV is expected to be set up not earlier than 2030, but not later than 12 months
before the commissioning of the new nuclear power plant, especially to avoid unnecessary costs and due to
uncertainties about the market and regulatory environment after 2030.

(52) According to Czechia, the SPV will also be established in accordance with the applicable national and European
Union law, i.c. ensuring in particular the principles of independence, competence and transparency.

(53) There are no specific provisions on the marketing strategy of the SPV yet. Czechia evaluates different trading models
based on the current market perspective and focuses on key principles to be pre-defined at the moment of its
incorporation, while a certain degree of flexibility should be maintained to adjust the strategy to the market structure
and conditions prevailing at the time close to the expected date of commissioning of the new nuclear power plant.
According to Czechia, the trading model envisaged from the current market perspective is based on a conservative
approach for a large base load power plant, with too much uncertainty regarding market design and structure after
2036. The SPV will enter into the following contractual agreements to execute its trading:

(") The possible levy and possible exemptions thereof are outside the scope of this procedure.
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Figure 3
Envisaged contracts of the SPV

Counterparty Type of contract

OTE (Czech electricity market operator, and also the| i. Market participant registration [ subject of settlement
operator of short term organised markets) registration

ii. Agreement to access Day Ahead and Intraday markets

iii. Imbalance settlement contract

A customer(s) on wholesale market (Czech market | |Bilateral contract(s) for electricity
Foreign market)

A customer(s)/traders on wholesale market (Czech |Hedging contracts
market | Foreign market)

Contracted party to fulfil role of a balancing responsible | Contract to provide service of deviation balancing

party

CEPS Contract for transmission of electricity in case of sale
abroad

Relevant market operator Registration in virtual trading points abroad

Source: Czech authorities

(54) Czechia will ensure, when establishing the SPV, that it is not part of a vertically integrated group controlled by CEZ.
The corporate structure of the SPV will be construed under Act. No. 90/2012 Coll. on Commercial Companies and
Cooperatives (Business Corporations Act), including rules of managerial duty of care by the members of the SPV’s
bodies. The SPV’s supervisory board will be set up to ensure principles of competence and transparency in particular.
Furthermore, an independent auditing committee should be setup to supervise all accounting and audit activities of
the SPV.

(55) Article 8 of the LCA sets the rules allowing the SPV to establish a charge that the transmission and distribution
system operators can require from electricity consumers and pay the SPV back. The national energy regulator (the
Energy Regulatory Office) would determine the method and timing of accounting and disbursing the levy to cover
the relevant costs.

(56) The SPV will be selling the electricity on the market, included through bilateral contracts.

— In case the PPA price is higher than the realised market revenue, and the SPV is suffering a loss, this would be
balanced via financial compensation from the State budget and/or a levy on top of the distribution network
charges paid by the final consumers or from the State budget only. The Government will decide on the financing
of the offtake contract at the latest at the moment of its conclusion.

— In case the realised market revenue is higher than the PPA price, and the SPV is making a profit, this will be
allocated in line with Article 9(3) of the LCA to customers by lowering the regulated price component (which
notably serves to finance renewable support schemes) and in line with the Article 12 (*%) of the LCA and
Section 28(1) sub e) of the Act no. 165/2012 Coll., on promoted energy sources and on amendment to some
laws to finance measures supporting the promoted energy sources (other than nuclear sources). The excess
revenues could also be fed back to the State budget.

(57)  The offtake contract will contain a Minimum Output Volume for Day Ahead (Daily Forecast) and a Longer Period (an
agreed output over an agreed period of time between the State and the investor), which EDU II will have to comply
with. The Czech authorities explain that the power plant will be connected with a high load factor (90 %), which
should ensure that there will be no motivation or incentive for market manipulation in the form of production
volume adjustments. The PPA price, which will be EDU II's only source of revenue, will only be payable on volume
delivered, which — according to the Czech authorities — should guarantee that the maximum capacity will be used
and outages would be prevented.

(58) During the offtake period (currently estimated at 60 years corresponding to the economic lifetime of the project),
electricity will be exclusively sold to the SPV owned by the State. After the offtake period, the EDU II may sell
electricity directly on the wholesale market.

(*)  This provision defines excess revenues as positive difference between the expected market price of electricity from the nuclear power
plant on organized markets and the PPA price
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(59) The Energy Regulatory Office shall determine the price components of transmission and distribution grid tariffs for
support of electricity generation from low-carbon power plants in line with Act no. 165/2012. The components
may have both positive and negative values.

3.3.4. Price setting for the offtake contract
3.3.4.1. PPA price

(60)  According to the Czech authorities, the purpose of the offtake contract is to provide a high degree of certainty over
the level of revenues that EDU II will obtain over the duration of that contract.

(61) Article 5 of the LCA reads as follows:

‘(1) The strike price shall be determined so that it covers economically justified costs for ensuring a reliable, secure, necessary and
efficient capacity in the licensed operation of the low-carbon power plant and costs related to its decommissioning as well as
depreciation costs and reasonable profit ensuring a reasonable level of return on realized investment in the low-carbon power
plant under the offtake contract in compliance with the normally acceptable internal rate of return (IRR) in the respective
sector. The strike price shall be determined based on the budgeted costs of the low-carbon power plant construction.

(2) The strike price can be altered if it is found disproportionate in the course of its assessment under Section 3 (3) e) or at an
earlier time upon mutual agreement between the Ministry and the low-carbon power plant eligible investor.

(62)  The strike price of the contract will be determined in mutual agreement between the Czech government and EDU IJ,
subject to adjustments (*'), if the strike price is found to be disproportionate. According to the Czech authorities, the
fixing of the offtake contract price level is based on a formula, i.e. a financial model that calculates the equity internal
rate of return (IRR), taking into account several assumptions such as for capital expenditure, operating costs,
financing or operation. The PPA price determines the revenue input for the model and it can be fixed in a way to
ensure that the resulting equity IRR equals the specified target equity IRR for the investor. The EPC tender outcome
will be a key input to determine actual parameters (such as for costs) in the model, while ensuring the minimum
necessary total quantum is defined by the competitive market process.

(63) Before the EPC tender outcome is known, the business plan uses indicative cost estimates based on benchmarking
and public information available from the design, development and operations of existing plans. The overall capital
expenditures, i.e. costs for construction (‘overnight cost), are estimated at [...], taking into account benchmarking
based on similar technologies. The operating cost estimates include fuel costs, waste management fees paid to the
State, operations and maintenance costs excluding fuel costs, and an ongoing reserving requirement for
decommissioning and lifecycle renewal capital expenditures. In total, the Czech authorities estimate the operating
costs at approximately [...] (with estimates for fuel procurement costs of [...], for decommissioning & waste
management fee of [...], for operation and maintenance costs of [...] and ongoing renewal costs of [...]), based on
CEZ’s current operating costs of ca. [...] at the Temelin NPP and Dukovany NPP.

(64) The off-take contract is intentionally designed to maintain both cost delivery and operating efficiency incentives for
the investor and to allow a shortening of its term, if market conditions allow for it and upon common agreement of
the parties to the offtake contract. The Czech authorities estimate that the strike price can be set at between 50 and
60 EUR/MWh with a contract duration of 60 years.

(65)  According to the LCA, the offtake contract shall stipulate ‘rules for the assessment of its proportionality by the Ministry to
be carried out no later than 5 years from the beginning of the electricity supply from the low-carbon power plant to the electricity
grid of Czechia, and then in regular intervals of at least once every 5 years.

3.3.4.2. Rate of return

(66) The financial model discussed in recital (63) aims at estimating the PPA price necessary to achieve the target equity
IRR for the investor. According to the Czech authorities, the target equity IRR for the investor is determined by
comparison to the required return on equity (RoE). The Czech authorities explain that the State and the Project
promoter, EDU II, have analysed the required RoE in line with accepted market practices: (a) bottom up analysis
based on capital asset pricing model (CAPM), and (b) benchmarking analysis referencing to other nuclear projects
but also nuclear utilities and other infrastructure projects/investments with similar risk profile characteristics.

(*')  PPA price adjustment may be connected to: 1) Overcompensation review; 2) Legitimate Grounds; 3) Escalation index. The review
will take into account the risk sharing described in Annex.
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(70)

(71)

(72)

(74)

(75)

(76)

In CEZ’s business plan submitted by the Czech authorities, the CAPM estimate for the required RoE falls within the
range of [9,5 — 12 %] in the base case. This is based on contemporaneous risk free rates (Rf) of [0,4 — 0,8 %], a
market risk premium (MRP) of [5,5 — 6,5 %], an unlevered beta of [0,40 — 0,55], gearing (= debt [ (equity + debt))
of [55 — 65 %], and a nuclear construction and operating premium of [2,75 — 3,75 %].

For the equity beta estimate, the business plan considers a range estimate based on the market cap weighted average
and the median of a comparator set of betas. For this set, the Czech authorities explain that it considers a number of
European listed energy utility companies (including CEZ), refining the list to primarily consider betas for companies
with nuclear energy operations in their portfolios.

The business plan explains that to incorporate risks specifically related to a NPP, the analysis includes a nuclear
construction and operating premium. However, since the risk allocation of the Project has not yet been finalised
between the stakeholders, CEZ presents a preliminary estimate of this premium. According to the business plan, this
range is provisional and would need to be refined once the risks of the Project are fully allocated.

According to the business plan, the Czech authorities explain than the required RoE is cross-checked based on RoE
estimates from comparator benchmarks. According to the business plan, the findings from this comparison indicate
that the RoE estimates for the Project are consistent with those of other NNPs, energy infrastructure projects and
regulated returns for energy utilities in Czechia after taking into account the differences and risk and the risk return
trade off.

The Czech authorities explain that the expected equity IRR range is set at [9 to 11] %, which sits at the lower end of
the investor’s requirements for the Project according to the Czech authorities. By applying a realistic scenario (of
10 % cost-overrun) the equity IRR would fall to 7,2 %.

The Czech authorities claim that the rate of return projected as a target for the offtake contract is consistent with a
range of analyses carried out to prepare the government for the offtake contract negotiations.

The Czech authorities submit that the preliminary analysis on envisaged Project costs indicates commercial returns
are feasible for the investor under the terms of the offtake contract.

Moreover, the Czech authorities argue that based on varied power price projections from independent sources,
preliminary analysis by the Czech authorities indicates feasibility of adequate returns for the State from onward
power sales to the market to both compensate for the RFA and to deliver typical market level returns.

In particular, the State return would be driven by the following primary cash inflows:

— The SPV profits: those represent (uncertain) cash flows that stem from the difference between the PPA price and
the market price, assuming no hedging in place. The profits may be returned through the State, in particular
through the payment of dividends.

— State loan: these represent cash flows that the State receives from the issuance of the RFA in form of principal
repayment and the interest;

— In addition, the State would receive tax payments from the Supply SPV and the Project Company (dependent on
profits levels).

The pricing of the offtake contract would be set such that CEZ, as an investor, receives the permitted equity return
and such that the RFA is repaid.
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(77) In particular, the Czech authorities explain that the State, by taking on the merchant power price risk, may make a
profit or a loss depending on the future evolution of power prices. the Czech authorities also explain that the
investor was unwilling to take the risk of the project not to reach the necessary return of investment because of the
too low market prices.

(78) According to the Czech authorities, investments in nuclear sources are characterised by very high capital
expenditure, long construction, and operational timelines. Nuclear power plant projects are considered by the Czech
authorities as being exposed to significant political and regulatory risks throughout their asset life. Additionally,
ongoing structural changes in the energy sector and developments in the electricity market add further complexity to
long term investments. For those reasons, Czechia considers that nuclear power plants (NPPs’) require strong State
support to compensate for the significant risks and uncertainty faced by investors. New nuclear generation
construction projects across the world are supported by governments, and the aid package is a key project enabler as
well as a political and economic necessity for long-term success.

(79) Moreover, if all the power is sold under the offtake contract under favourable market conditions, this would not lead
to overcompensation for the investor as that benefit remains with the SPV and EDU II receives the PPA price
regardless of the market price.

3.3.43. Revenues and Costs of the Project

(80) During the operating period, EDU II will be selling produced electricity exclusively to the SPV at a pre-agreed PPA
price defined by the off-take contract with a duration of 60 years. The SPV will be selling the electricity on the
market. After the PPA period, EDU II could sell electricity directly to the wholesale market or extend the PPA period
with the SPV (only if asset life is extended beyond current technical assumptions).

(81)  Czechia explained that long term power price development in the operating period is of relevance for the ultimate
returns to the State (market price can be higher or lower than the PPA price). Profit generated by the SPV would be
ultimately passed on to the final consumers via a reduced cost of renewable financing. Given the very distant forecast
period and the high level of interventions that were noted in the description of the project, relying on any such long
term forecasts is a challenge for market participants. The price forecasts that are available publicly or through
subscription, cover only the initial period of the operations. Therefore, long term forecasts that cover the operational
lifetime of the plant are just inflation-linked extrapolations.

(82) Noting those limitations, the State-level analysis has been conducted on a wide range of possible price levels and
verifies meaningful positive returns. From first principles on price signals needing to cover the levelised cost base to
incentivise any new entrants at or below the Levelised cost of electricity (LCOE) of the price setting plant, it is
rational to assume that market prices in the future would be set by peaking gas plants. This would imply higher
long-term prices than the LCOE of a nuclear project (range of approximately 50 to 60 EUR/MWh on a range of
credible assumptions) and hence a possible positive return for the State. The Czech authorities explain that the low
price ranges compared to other nuclear projects were achieved thanks to the favourable financing conditions of the
RFA and following the lessons learned through OECD countries (*2).

(83) According to the Czech authorities, the most current EY study ‘Analysis of electricity price development on the
relevant EU markets by 2040’ from March 2020 has an estimation of wholesale electricity prices in 2040 around 90
EUR/MWh (at 2020 prices) (*)). Other studies estimate for the relevant period a price level of electricity at 70
EUR/MWh (Aurora for Germany). Newest electricity forecast of ICIS (2020) expect for Czechia prices above 90
EUR/MWh already in 2030.

(84) The Czech authorities explain that the offtake contract is based on assumptions that take into account the future
decommissioning and nuclear waste levy costs. Those are part of the justified costs included in Section 5(1) of the
LCA. The current estimate for decommissioning and waste management fees is included in the operational
expenditures of the Project at 4 EUR/MWh as stated in a Business Plan elaborated by the investor and based on CEZ
experience at their other nuclear power plants.

(*»)  https:/[www.oecd-nea.org/upload/docs/application/pdf]/2020-07/7 530-reducing-cost-nuclear-construction.pdf

(¥)  Following the Commission’s request to provide this study, the Czech authorities explained that this study has not been
commissioned for the market impact assessment in this State aid proceedings and that ‘the outdated EY study is not being relied
upon for market impact evaluation, but purely provides an alternative view to possible long term price developments.’.
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(86)

(87)

(88)

(89)

01)

(*)

*)

3.3.4.4. Overcompensation control

As per section 3(3)(e) of the LCA, the Ministry will have to carry out an assessment of proportionality of the strike
price no later than five years from the beginning of the electricity supply and then in regular intervals of at least once
every five years. The assessment will be based on the most recent version of the financial model by a reference to a
threshold specified in the offtake contract of [9 to 11 %] equity IRR or the IRR which was subject to previous
overcompensation settlement. If circumstances arise that lead to significantly stronger cash flows than assumed, the
overcompensation mechanism will adjust the PPA price such as to share (50:50) the gain with the State and void
excessive return on equity (**).

Overcompensation adjustments may take the form of PPA price adjustment or a lump sum to be paid to the State.
3.4. Measure 2: State loan (repayable financial assistance, RFA)

Czechia intends to provide a State loan, the RFA, of an expected amount of EUR 7,56 billion (exact loan amount will
be defined based on the outcome of the tender and signature of the EPC contract) in order to finance the
development of the Project.

According to Article 4 of the LCA, it is possible that the investor in nuclear generation obtains an RFA from the
government. The LCA fixes the main terms for such an RFA as well as the modalities for its payment. The Czech
authorities submit that such an RFA is necessary for the realisation of the Project.

The beneficiary will pay an interest rate of 0 % during the construction phase of the Project. The annual interest rate
is set as a fixed one until the repayable financial assistance due date and corresponds to the amount of the state debt
costs determined by the Ministry of Finance as a percentage rate for the given year and increased by 1 percentage
point, with the annual interest rate to be at least 2 %. The RFA will be negotiated once the tendering process for the
construction of the nuclear power plant is finalized. To the extent that the RFA would not be refinanced earlier, the
Czech authorities estimate that the RFA would have a 30-year repayment period post commercial operation date on
an amortising straight-line profile.

The RFA is expected to cover 100 % of the costs involved during Stages 2 and 3 (see recital (35)). The RFA will be
secured by assets of EDU II and there will be no recourse to CEZ or a guarantee by CEZ for the RFA.

3.5. Measure 3: Change of Law or Policy Protection mechanism

The third measure for supporting the Project is a cost recovery protection for CEZ in case Czechia decides to change
national policy on nuclear energy or not to grant measures 1 or 2 or to stop the implementation by rejecting the
bidders for the construction of the plant. As such, the Change of Law protection consists in a put option for CEZ or a
call option for the State in case certain circumstances occur.

This measure has a contractual basis. More specifically, the Czech authorities concluded with CEZ and EDU II a
Master Agreement and a First Implementing Contract setting the framework for cooperation on the Project,
including the Change of Law or Policy Protection mechanism for the first Stage of the Project.

The Czech authorities explain that the Change of Law protection was necessary to enable the investment and to
guarantee the protection of EDU II in relation to events beyond its control (e.g. in case of ‘Legitimate Grounds’ (**)).
The aim of the risk sharing is to protect EDU II from certain risks (see annex). At the same time, EDU II will bear the
risk of Project cost overruns for reasons other than Legitimate Grounds.

The First Implementing Contract fixes the procedures and modalities for renegotiation of the terms of the contract in
case of Legitimate Grounds and on the sale of shares to the State for Legitimate Grounds during Stage 1 of the
Project. The First Implementing Contract details the modalities of the share purchase arrangements in view of
guaranteeing that the operation is neutral to both parties (e.g. by ensuring that the purchase price value corresponds
to the funds invested in EDU II, that there are no revenue transfers from EDU II to CEZ, etc.). The modalities to apply
the risk sharing will be further detailed in the PPA/ offtake contract for the other Stages of the Project.

The strike price will be adjusted for EDU II to achieve a return on equity with a gain-share of 50:50 for the State and EDU II, such
that X = OEI + GS * (AEI — OEI), where: X means the value of the Revised Return, i.c. the Calculated Return on Equity (which shall
remain in effect until the next succeeding Overcompensation Review at which a different value is calculated); provided, however, that
X shall never be less than [9-11] %; OEI means (i) in the case of the Initial Overcompensation Review, [9-11] %; and (ii) in the case of
any Subsequent Overcompensation Review, the value of X (the value of the Revised Return) in the most recent previous
overcompensation review in which an Equity Overcompensation Event occurred (OEI shall never be lower than [9-11] %); GS means
0,5 (which corresponds to an EDU II share of %2 of the difference between AEI and OEI); and AEI means the Actual Equity IRR.

‘Legitimate Grounds’ means the events and circumstances which will be specified in the PPA (and are already anchored in the First
Implementation Contract), which are related to RFA financing cost change, delayed final investment decision by the Czech
Government, adoption, change or cancellation of any Project related applicable law or regulation, breach of specified obligations by
the State or State Entities enabling the Project and infrastructure and grid issues, requirements of the State related to national security
interests and related implications, etc.
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(95) The Czech authorities explain that the objective of this measure is to minimise the amount of aid needed when
determining the strike price by creating an acceptable framework of risk allocation. The impact of this measure is to
limit the risk for the investor and at the same time to reduce the investment return range. The Change of Law
protection aims at ensuring the overall acceptability of the Project for the investor and for the State.

(96) The Czech authorities furthermore explain that the purchase price for the sale of all shares to the State until the end
of Stage 1 is fixed at CZK 4 509 591 000 with a possible additional fee due to Legitimate Grounds not exceeding
CZK 200 000 000 corresponding to the overall amount of capital contributions which CEZ will provide. In a
separate agreement, the parties have fixed the conditions under which those amounts will include an economic
return of investment and the conditions under which they will not. As a general rule, if the Project is shut on
Legitimate Grounds, a return of investment will also be due to CEZ.

3.6. Implementation of the different stages of the Project

(97)  The First Implementing Contract regulates stage 1 of the Project, i.e. until selection of the EPC contractor. That step is
expected in 2024. For the stages 2 and 3 of the Project (i.e. preliminary works, construction and commissioning) the
First Implementing Contract provides that on or before 28 July 2024 the Second Implementing Contract or Power
Purchase Agreement shall be signed and shall replace the First Implementing Contract. The contractual setup after
2024 currently under preparation includes a Power Purchase Agreement, an Investor Agreement and a decision of
the State to provide the RFA.

(98) The PPA will define obligations and rights of the State and of the investor (EDU II and CEZ), including detailed
specifications of protection of the investor in case of Legitimate Grounds occurrence as defined in the footnote 26.
EDU II would be entitled to a compensation in case of cost increases in capital (CAPEX) or operating (OPEX)
expenses or loss of Project revenue or other adverse impact on the Project due to Legitimate Grounds. Such
compensation can be a lump sum payment of recalculation of the PPA price. The PPA would specify events or
situations which trigger a put option of the investor or a call option of the State. Moreover, it provides the principles
under which the price of such option shall be calculated. As mentioned in recital (88), the Government may decide
to grant the RFA. This decision will contain conditions specifying the payments to the investor and then repayment
of the RFA to the State, subject to the requirements set out in the LCA (see recital (87)).

3.7. The national legal basis and transparency

(99)  The national legal basis for this measure is the Act on Measures for the Transition of Czechia to Low-Carbon Energy
and on Amendment of Act No. 165/2012.

(100) The modalities for implementing the Project are set out in the Master Agreement between the Ministry and EDU II
with the involvement of CEZ and the First Implementing Contract between the Ministry and EDU II with the
involvement of CEZ.

(101) The Project is made conditional in the Master Agreement on prior State aid approval.

(102) The aid will also be governed by Act No. 218/2000 Sb., Act on Budgetary Rules and Amendment of Some Relating
Acts (Budgetary Rules), as amended.

(103) The Czech authorities explained that the information on the measure will be published on the Ministry website
https:/[www.mpo.cz/cz/energetika/.
3.8. Financing structure of the Project

(104) The estimated capital expenditures costs of the Project amount to EUR 7,74 billion. Those costs are distributed as
follows:


https://www.mpo.cz/cz/energetika/

Figure 4

Estimated costs of the Project during its construction period (stage 3)

till 2024 2024 2025 2026 2027 2028 2029 2030 2031 2032 2033 2034 2035 2036 Total
CEZ equity phasel 180 180
(mil. EUR)
Debt (RFA) -phase 2,3 54 86 101 136 157 239 1102 1230 1263 1193 822 572 605 7 560
(mil. EUR)
CAPEX Debt + 32 % re- 71 114 133 180 207 315 1455 1624 1667 1575 1085 755 799 9979
serve due to legitimate
grounds (mil. EUR)
CAPEX Debt + 32 % re- 1788 2872 3360 4534 5249 7957| 36585 40997| 42105| 39778| 27482| 19080| 20197 | 251984

serve due to legitimate
grounds (mil. CZK)

Source: Czech authorities
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(105) The total funding requirement of the Project has been estimated at EUR 7,74 billion in nominal terms which will be
financed via EUR 0,18 billion initial equity from CEZ in stage 1 (*°), and by a EUR 7,56 billion State loan, the RFA, in
stage 2.

(106) An additional EUR 1,77 billion committed contingent equity might be provided by CEZ to finance any potential cost
overruns not caused by Legitimate Grounds. The details on the approach for financing of any cost overrun will be
agreed by CEZ and the State. The total maximum equity commitment from CEZ for the Project in the development
and construction phase will be EUR 1,95 billion.

(107) The Czech authorities explain that the overruns cap is the result of the commercial negotiation between parties and
the result of effective and optimal risk allocation for the Project. They consider that the Project could not be realised
with an open-ended financial commitment.

(108) As mentioned under recital (63), the Czech authorities anticipate the construction costs of the Project to be [...]
(overnight, thus without interest during the construction period, at 2020 price level) and assume the operating costs
to be around [...] (at 2020 price level) comprising fuel, O&M, lifecycle renewal capex and decommission and waste
management costs. In an alternative scenario (¥'), the Czech authorities estimate the construction costs for the
Project, not related to overruns caused by Legitimate grounds, to be 10 % higher.

(109) In case a Legitimate Ground is preventing or delaying the performance of any legal obligations of EDU II, EDU II will
be excused from non-performance or delay in the performance of such legal obligations. In case of a Legitimate
Ground leading to CAPEX/OPEX increase or loss of Project revenue or other adverse impact on the Project, EDU II
will be entitled to monetary compensation. Such compensation can be a lump sum payment or recalculation of the
PPA price.

(110) The cost estimates are indicative at this stage and have been developed based on precedents. The actual costs will be
determined by the outcome of the EPC tender and the technology selected. Over its 60-year asset life the Project will
benefit from a 60-year power purchase agreement (PPA) with the State under which the State will commit to
purchase the total electricity output generated by the Project. The PPA will be denominated in EUR and indexed in
line with the assumed cost indexation.

3.9. The beneficiaries
3.9.1. Selection of the beneficiary
3.9.1.1. EDU II as direct beneficiary

(111) The direct beneficiary of the measure is EDU I, a fully owned subsidiary of CEZ. EDU II has for purpose to construct
and operate the new nuclear generation in Dukovany. It will conclude the offtake contract and receive the RFA. It is
also the entity in charge of the construction and operation of the new nuclear installation. EDU Il and CEZ are also
benefiting from investment protection under the Change of Law mechanism.

3.9.1.2. CEZ as indirect beneficiary

(112) EDU Il is a fully owned subsidiary of CEZ. CEZ is the Project sponsor in charge of performing the strategic control
and oversight for the Project, while EDU Il is a separate entity with its own structure implementing the Project. EDU
11 will perform all the management functions with effective control and oversight by CEZ. The Project will be
overseen by two boards and an executive leadership team with experience in nuclear and conventional power plants.

(113) CEZ is the only nuclear plant operator in Czechia. It is a public company listed on the Prague and Warsaw Stock
Exchanges and the parent company of the CEZ Group operating in several European countries. Its majority
shareholder is Czechia with 69,78 % and the shareholder rights are exercised by the Ministry.

(*)  The equity participation of CEZ has not been notified as part of the measure. It is estimated that CEZ acts as private investor for the
purposes of the Project.

() The ‘realistic case’ is CEZ terminology for an alternative scenario that assumes a + 10 % increase in overnight costs for the Project,
with the costs classified as non-legitimate.
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(114) The Czech authorities explain that the choice of the current Project model and of CEZ as Project promoter was the
result of a detailed assessment by the Government, but was not preceded by a tender, a selection process or a public
call for expression of interest.

(115) In June 2017, the Standing Committee for Nuclear Energy drafted and discussed a report (*¥), which summarised the
analysis undertaken and the assessment of various investor models (including consortiums of private companies)
and financing models considered for the Project. The report detailed three options. The first option was a private
investor consortium with three sub-options: (i) investor consortium completely excluding participation from the
Czech State or CEZ Group; (ii) investor consortium with a minority stake held by CEZ Group; (iii) investor
consortium with a minority stake held by the State. This first option was not preferred because of the low control the
State could exercise on the Project completion. The second option was to realise the Project fully by a separate State
owned entity to be entrusted with the construction and operation of new nuclear power plant. While that option
was considered as offering sufficient security, it was rebutted because of the high impact on the budget and the lack
of sufficient technical knowledge.

(116) The third option where CEZ was the Project promoter (%) was considered by the Czech authorities as optimal since it
provided the necessary State control (in particular through the SPV set up) and took advantage of CEZ’s experience
with the construction and operation of nuclear power plants. According to the Czech authorities, CEZ is the most
suitable entity to act as the developer and investor for the Project also due to the majority ownership interest held by
Czechia represented by the Ministry in the company, which provides the Czech Government with comfort regarding
national security aspects and availability of funds for the required equity capital. That option was approved following
the Government Resolution No. 485 of 8 July 8 2019.

(117) The Czech authorities explain that CEZ has extensive experience in the market as a credible and capable nuclear
power plant developer and operator in Czechia and is very familiar with the legislative and regulatory framework,
including licencing procedures. As one of the ten largest energy companies in Europe, the CEZ group has experience
also in nuclear research, planning, construction and maintenance of energy facilities and the processing of energy
by-products. Thus, the Czech authorities explain that CEZ has highly qualified staff experienced not only in nuclear
energy, but also in public procurement and negotiations, which should be an asset for the Project realisation.

(118) According to the Czech authorities, the availability of suitable sites for the construction of a nuclear power plant and
the economic rationality of its construction constitutes another important aspect. Czechia has limited geological,
geographical and technical conditions for the construction of a new nuclear power plant as regards the stability of
the subsoil, availability of water and the possibility of transmission of the produced power. The Czech authorities
consider that the best conditions, verified by more than 30 years of operation of the existing units, are in Dukovany.

(119) The Czech authorities explained that CEZ has already undertaken enabling works on the site (such as feasibility
studies, main site and adjacent land acquisition), which reduced the Project timeline by 10 to 12 years and potentially
reduced the cost of the Project by several hundred million euros.

(120) CEZ[EDU II has already a number of essential licences and approvals for the realisation of the Project, such as an
Environmental Impact assessment and siting permission according to Atomic Act and State Authorisation or a new
nuclear power plant. The process for obtaining building licence and planning permission, required under national
rules, is also progressing.

(*)  Analyza vhodného investorského modelu pro vystavbu nového jaderného zdroje a navrh moznych modelt financovéni pro zajisténi
ndvratnosti investic (Analysis of a suitable investor model for the construction of a new nuclear power plant and proposal of
possible financing models to ensure a return on investment).

(*)  That model was further assessed in a complementary report in 2018: Analyza vybranych investorskych modelt vystavby novych
jadernych zdrojii a zptsobu jejich financovani. That report took into account expected unit production costs of electricity for
different ownership variants, a detailed SWOT analysis of each variant, how each variant best meets the objectives of the State
Energy Policy and the National Action Plan for Nuclear Energy; and the fiscal impact of each model. The report also included a risk
assessment.
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(121) The Czech authorities explained that the country’s economy is largely exposed to the threats from the external
sources for provision of energy resources. The public ownership of the majority of CEZ shares is an important aspect
of the selection, not only from the perspective of ensuring national security interests are safeguarded.

(122) By expanding the nuclear generation capacity in the Group portfolio to replace the forecast decommissioning of
some of the existing generation capabilities, the Project forms a central part of CEZ’s medium to long-term business
strategy.

(123) Finally, Czechia contends that there was no viable alternative to CEZ.
3.9.1.3. Links between the two beneficiaries

(124) The Czech authorities explained that the two beneficiaries EDU Il and CEZ will be governed independently from
each other for the following reasons.

(125) First, there will be clear legal and financial separation between EDU II and CEZ. The governance structure (*°) should
ensure EDU II's independence from CEZ and effectively eliminate the incentives for CEZ to unduly interfere in EDU
II's day-to-day operation.

(126) Second, the terms of the offtake contract will aim to safeguard the State’s interest for securing supplies. This implies
that there would be clauses on daily output forecasts and longer-term output forecast details (to be further
negotiated) and related penalty mechanisms. In any event, the State could, through its ownership in CEZ (*!), also
interfere directly in case there are actions taken that undermine the full operation of the EDU II power plant.

(127) Third, Czechia explains that there is a strong economic incentive for EDU II to produce at full capacity and receive
the offtake contract price. This is the only source of revenue of EDU II. Therefore, any reduction in EDU II output
will mean lost cash flows and potential financial issues given the low headroom for profitability under which the
Project operates at the currently proposed 50 — 60 EUR/MWh price (at 2020 prices). EDU II's operating margin is
estimated at 45 % on average. The operating margin would drop to 6 % once the cost and repayment of the RFA are
included. A reduction in load factor from the anticipated 90 % below 84,6 % would eliminate the cash available for
debt service and potentially result in EDU II not being able to service the RFA, while a reduction below 50 % would
lead to cash flows not being sufficient to cover operating costs. Any activity aiming at reducing EDU II revenues
would therefore be against the company’s economic interest.

(128) Fourth, Czechia explains that the Project is of critical importance to CEZ Group’s generation portfolio and financial
results, especially after the coal and Dukovany I retirement. According to the Business Plan, the CEZ Group estimates
the EDU II's average annual EBITDA over the life of the Project to represent an increase of approximately 24 % to the
current Group EBITDA (assuming full consolidation). As such, revenue from EDU II represents a critical stream of
income for CEZ. In fact, instead of being incentivised to curtail production, CEZ would be negatively impacted from
any production curtailment.

(129) Fifth, nuclear power plants have low operating costs and are not technically designed to accommodate regular
significant changes in output volume, which makes curtailment, even under unfavourable market conditions
unlikely.

3.9.1.4. The SPV as indirect beneficiary

(130) EDU II will conclude a PPA with the State and with the SPV under Article 6 of the LCA. If the electricity prices are
above the PPA price, the SPV will function autonomously and will not require any additional resources from the
State. However, if the PPA price is above the market prices of electricity, the State will need to finance the price
difference through State resources, namely through the State budget and/or through consumption levies. Article 8 of
the LCA leaves the option for the State to use any of those or both financial mechanisms. The Czech authorities
explain that it would likely be a combination of both State budget and specific levies.

() The governance structure of CEZ and EDU II can be consulted respectively on the following websites: https://www.cez.cz/en/cez-
group/cez/governing-bodies-of-cez and  https:/[www.cez.cz/cs[o-cez[skupina-cez[vyznamne-spolecnosti-skupiny-cez/elektrarna-
dukovany-ii/informace-o-spolecnosti.

(*')  The shareholder structure of CEZ can be consulted on the following website: https://www.cez.cz/en/investors/shares/structure-of-
shareholders.


https://www.cez.cz/en/cez-group/cez/governing-bodies-of-cez
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(131) The design of Measure 1 has as effect to channel the cash flows through the SPV (see section 3.3.3.). The SPV will
therefore assume the losses and receive revenues from selling to the market the electricity produced by EDU II. In
favourable market conditions, the SPV will therefore retain the gains from the activity of electricity sales. The Czech
authorities explain that these revenues will be eventually fed into the State budget since the SPV will be fully owned
and controlled by Czechia.

3.9.2. Preparatory work for the Project

(132) In view of the need for new nuclear capacity, CEZ approved an initial business plan in 2010 for adding up to 1 200
MW capacity to the Dukovany NPP by 2036. A feasibility study for the expansion of the current nuclear capabilities
at the Dukovany site was completed in the same year. A detailed business plan prepared by CEZ was submitted to the
Commission in June 2021.

(133) CEZ started acquiring the land necessary for the Project already in April 2008, process which has been almost
completed at the date of adoption of this decision.

(134) The Project had to undergo an Environmental Impact Assessment (EIA) to identify, describe and comprehensively
assess the foreseeable impact on the environment and public health. The process began in early 2016 and included
international consultations and public discussions in 2018. The EIA was followed by a positive independent
assessment and the Ministry of Environment issued a positive binding statement on the Project’s EIA in August
2019 (*%), a necessary step to start the Project’s permitting.

(135) In March 2020, CEZ and EDU II started the process to assess the site for a nuclear installation in terms of nuclear
safety, radiation protection, technical safety, radiation situation, monitoring, radiation extraordinary event
management and security during the life cycle of a nuclear installation. EDU II obtained license for the siting of
the nuclear installation in March 2021, which is the first license required for a new nuclear unit.

3.10. Market impact of the Project
(136) With respect to the effect of the Project on competition and trade, Czechia argues as follows:

a) According to Czechia’s projections, the commissioning of the EDU II power plant would lower wholesale
electricity prices by EUR 2/[MWh (equals 4 %) between 2040 and 2050. Therefore, Czechia alleges that the
Dukovany II NPP should be considered as having a positive impact on competition and trade.

b) EDU II's impact on Czechia’s generation mix would be very small. Czechia contends that the Project would not
displace the investment in onshore wind energy production. The same amount of energy production from wind
capacity would be installed between 2030 and 2050 under the scenarios with and without the Project, albeit the
installation would occur slightly later should the Project be realised.

¢) Czechia alleges that the Project would have no or only very limited impact on price setting in Czechia between
2030 and 2050. Indeed, it estimates that the market price of electricity for the interconnected region is set based
on electricity prices for energy generated outside of Czechia (up to 98 % of hours from foreign generators). The
energy generated inside of Czechia would be covered by natural gas and lignite, with an increasing number of
RES. These technologies based inside Czechia would be price setters only for a small amount of hours.

(*¥)  https:/[portal.cenia.cz/eiasea/detail [EIA_MZP469?lang=en
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d) By 2030, Czechia will develop into a net-importer of power. According to Czehia, not investing in new nuclear
capacities will exacerbate Czechia’s dependence on electricity imports.

e) Czechia contests that the relevant market would comprise Czechia only. Because of ongoing implementation of
market coupling mechanisms and the goal of decarbonising Europe with the help of integrating RES, Czechia
maintains that interconnectivity between the electricity systems in Member States is expected to increase. One
should also consider the potential for future reviews of bidding zones and the possibility for cross-border bidding
zone mergers. Therefore, Czechia concludes that the relevant market is broader than Czechia, which impacts
CEZ’s market shares as follows:

Figure 5

Estimate of CEZ’s future market share for dispatchable generation capacity according to Czechia

Year Market shares in Increase in market Market shares in Increase in market
Czech Republic incl.  shares in Czech Czech Republic and shares in Czech
import capacities Republic incl. import  four neighbours incl.  Republic and four

capacities due to import capacities neighbours due to
Dukovany I1 Dukovany 11

2020 60,29 % - 6,50 % -

2030 50,64 % - 5,89 % -

2035 49,25 % - 5,67 % -

2040 45,06 % 4,19 % 5,38 % 0,76 %

2045 42,92 % 4,84 % 4,86 % 0,77 %

2050 28,40 % 523% 3,46 % 0,77 %

Note: Dispatchable capacity includes all thermal, nuclear, and pumped storage hydro plants. Data for 2020 were

provided by CEPS. Projections taken from the Oxera model baseline (factual) scenario.

Source: CEPS, TYNDP 2018, TYNDP 2020 and Oxera model.

Figure 6

Estimate of CEZ’s future market share in terms of generation according to Czechia

Year CEZ market shares in Dukovany Il market =~ CEZ market shares in Dukovany IT market
Czech Republic incl. shares in Czech Czech Republic and shares in Czech
net imports Republic incl. net four neighbours Republic and four

imports neighbours

2019 70,48 % - 7,32 % -

2020 64,29 % - 6,94 % -

2030 73,02 % - 5,29 % -

2035 71,24 % - 4,92 % -

2040 4515 % 12,83 % 2,89 % 0,82 %

2045 42,61 % 12,40 % 2,76 % 0,80 %

2050 18,98 % 10,27 % 1,40 % 0,76 %

Note: Projections taken from the Oxera model baseline (factual) scenario.

Source: CEPS, ENTSO-E Transparency platform, CEZ, APG, SMARD Strommarktdaten, Oxera model.

f) Czechia concludes that due to CEZ’s obligation under the offtake contract to sell the entire output of EDUII to the
SPV, any increase in generating capacity implied by this investment would not be expected to result in an increase
in electricity available to sell to CEZ’s customers.

g) Finally, Czechia alleges that CEZ’s pivotality according to the residual supply index (RST), which is an index often
used to evaluate the ability of a generator to act independently of its competitors, would decrease significantly in
future:
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Figure 7
CEZ’s pivotality using the RSI according to Czechia

Figure 6.10 Share of hours in which CEZ' RSI is below 1, factual and counterfactual
scenarios (2030-50)
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Note: Projections taken from the Oxera model baseline (factual and counterfactual) scenarios.
Source: Oxera model based on TYNDP 2020 and CEPS data.

4. ASSESSMENT OF THE MEASURES
4.1. Scope of the decision
(137) The scope of the decision covers measures 1, 2 and 3 described above.

(138) As regards the financing of measures 1, 2 and 3, the decision on whether any levy will contribute to financing part of
the measures has not been taken yet. Potential exceptions from any such possible levy are thus not in the scope of
this decision.

(139) Furthermore, measures 1 to 3 ensure that a new nuclear power plant will be able to generate electricity and sell it
through the SPV on the market. The effects of these measures should therefore be assessed with respect to the
potential distortions of the electricity markets. The construction works (and associated tender procedure) are not
covered by the measures 1 to 3 and not subject to the present notification. Those works can be dissociated from the
measures 1 to 3 to the extent that the tender winners will not be the beneficiaries of the notified aid, but it will be
CEZ through EDU II. The presence of aid is analysed for measures 1 to 3 and the construction works will be
organised afterwards by EDU II.

(140) Finally, as precised under the footnote 26, the equity contribution of CEZ to the project was not notified as aid and
does not fall within the scope of this decision. In any event, CEZ seems to be acting as a private investor by
contributing to this project as mentioned under the recital (105). Moreover, there is no indication that the
contribution could contain State resources.

4.2. Existence of Aid

(141) Under Article 107(1) TFEU, any aid granted by a Member State or through State resources in any form whatsoever
which distorts or threatens to distort competition by favouring certain undertakings or the production of certain
goods, in so far as it affects trade between Member States, is incompatible with the internal market.
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(142) In determining whether a measure constitutes State aid within the meaning of Article 107(1) TFEU, the Commission
has to verify whether:

— it is imputable to the State and involves State resources;

— it confers an advantage on certain undertakings or certain sectors (selective advantage);
— it distorts or threatens to distort competition; and

— it is liable to affect trade between Member States.

(143) The three measures notified were planned together. Measures 1 and 2 were established by the same legislative act, the
LCA (see recitals (43) and (88)). Measure 3, the ‘Change of Law or Policy Protection mechanism’, has a separate
contractual basis (recital (92)). Nevertheless, measure 3 is entirely linked to measures 1 and 2 and would not exist in
the absence of those measures. Notably, measure 3 has the objective to minimise the amount of aid needed when
determining the strike price under measure 1 (see recital (91)). Those three measure are inseparable from each other.
Under point 81 of the Commission’s Notice on the Notion of Aid, different measures could be considered as a ‘single
intervention’. This could be the case, in particular, where consecutive interventions are so closely linked to each
other, especially having regard to their chronology, their purpose and the circumstances of the undertaking at the
time of those interventions, that they are inseparable (**). For instance, a series of State interventions which take place
in relation to the same undertaking in a relatively short period of time, are linked to each other, or were all planned
or foreseeable at the time of the first intervention, may be assessed as one intervention.

(144) All three measures have the same subject matter and objective, namely to enable the construction and operation of a
new nuclear power plant at Dukovany site. The measures are planned and negotiated together in a way that each
measure has a direct impact on the others, and that the measures jointly create the financial preconditions to enable
construction and operation of the plant. It is undisputed that the grantor of the measures 1 to 3 is the Czech State
and that chronologically they coincide. More specifically, all the interventions were planned (and were thus
foreseeable when negotiated) together (**). For example, lowering the commercial risks through a Change of Law
Protection mechanism and lowering initial capital requirements through the RFA impact the amount of aid needed
for the offtake contract. The three measures at issue are closely linked and it would have been impossible to separate
them. The Commission considers therefore that the three measures should be examined together as a single
intervention, as they are interdependent and have mutually enhancing effects for the performance of the Project.

4.2.1. Imputability and existence of State resources

(145) For advantages to be capable of being categorised as aid within the meaning of Article 107 TFEU, they must be
granted directly or indirectly through State resources. It is established case-law (**) that measures financed through
compulsory charges imposed by the legislation of the Member State, managed and apportioned in accordance with
the provisions of that legislation, may be regarded as State resources within the meaning of Article 107(1) TFEU even
if they are managed by private or public entities separate from the public authorities.

(146) Furthermore, it is not necessary to establish, in all cases, that there has been a transfer of State resources in order to
assess the measure as State aid within the meaning of Article 107(1) TFEU (*°).

(147) For advantages to be capable of being categorised as aid within the meaning of Article 107 TFEU, they must be
granted directly or indirectly through State resources. This means that both advantages which are granted directly by
the State and those granted by a public or private body designated or established by the State are included in the
concept of State resources within the meaning of Article 107(1) TFEU.

() Judgment of 19 March 2013, Bouygues and Bouygues Télécom v Commission and Others, Joined Cases C-399/10 P and C-401/10 P, ECLIL:
EU:C:2013:175, paragraph 104; Judgment of 13 September 2010, Greece and Others v Commission, Joined Cases T-415/05, T-416/05
and T-423/05, ECLLEU:T:2010:386, paragraph 177; Judgment of 15 September 1998, BP Chemicals v Commission, T-11/95, ECLLEU:
T:1998:199, paragraphs 170 and 171.

(**)  Judgement of 15 December 2021, Oltchim SA v Commission, T-565/19, paragraphs 93 to 197.

() Judgments of 2 July 1974, Italy v Commission, 173/73, ECLLEU:C:1974:71, paragraph 35, and of 19 December 2013, Association
Vent De Colere! and Others, C-262/12, ECLLEU:C:2013:851, paragraph 25.

(%  Judgments of 16 May 2002, France v Commission, C-482/99, ECLEU:C:2002:294, paragraph 36, of 30 May 2013, Doux Elevage and
Coopérative agricole UKL-ARREE, C-677/11, ECLLEU:C:2013:348, paragraph 34, of 28 March 2019, Germany v Commission, C 405/16
P, ECLLEU:C:2019:268, paragraph 55, and of 20 September 2019, FVE Holysov I and Others v Commission, T-217/17, ECLLEU:
T:2019:633, paragraph 105.
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(148) The combination of measures for this Project has been decided by the State with the adoption of the LCA (see recital
(32)) and the conclusion of the Master Agreement and First Implementing Contract (see recital (100)). The offtake
contract will also involve the creation of a fully State-owned entity, the SPV (see recital (33)(32)1)). The granting
authority for all measures is the Czech State acting through the Ministry.

(149) The Czech authorities do not contest that the measures will be financed from resources under the control of the
State. As mentioned in recital (44), Article 9 of the LCA specifies that new nuclear power generation can be financed
through one or a combination of: (i) the revenues from electricity sales of the SPV, (ii) a price component charged by
the transmission and distribution system operators on network users, if so decided, and (iii) contributions from the
State budget. The choice of the actual revenue stream for financing the different measures depends on the choice of
the Ministry. It is undisputed by the Czech authorities that all revenue streams are or will be controlled by the State.

(150) Furthermore, Article 4 LCA specifies that the RFA would be provided from the State budget (see recital (88)) and will
be granted by the Czech national bank.

(151) In the light of the above, the Commission considers that the measure is granted through State resources and is
imputable to the State within the meaning of Article 107(1) TFEU. While the Commission considers that all
measures should be analysed as a single intervention (see recitals (143) to (144)), it should be noted that also all three
measures individually are granted through State resources and imputable to the State. The offtake contract financing
is partly based on the State budget and implemented by the fully state-owned SPV, the State loan is granted from the
State budget, and the Change of Law provision transfers risk to the State (see recital (96). All measures are based on
law (measures 1 and 2) and a contract signed by the State (measure 3).

4.2.2. Selective economic advantage

(152) The specific measures described in section 3 target selectively the Project, namely the construction of a new nuclear
power plant at the Dukovany site. The measures, taken as a whole, allow the Project to be realised and provide for a
reasonable return of investment (see recital (61)). As argued by the Czech authorities, the measures aim to enable an
investment that, due to the specific risks and the long Project duration, would not have been undertaken by a private
investor under normal market conditions, that is to say in the absence of State intervention.

(153) It follows that the measures at issue confer a selective advantage within the meaning of Article 107(1) TFEU. All
three measures separately would also confer an economic advantage. Measure 1 provides a stable long-term purchase
price for electricity that would not, at least not for such a duration, be available on the market. Measure 2 provides
an RFA with zero interest during the construction phase of the Project. Measure 3 provides protection in case of
change of law or policy, thereby reducing investment risk and transferring it to the State and conferring an economic
benefit that could not have been obtained under normal market conditions.

4.2.3. Threat of distortion of competition and effect on trade

(154) The electricity market has been liberalised and electricity producers are engaged in trade between Member States so
that an advantage granted to the producers of nuclear electricity is likely to distort competition and affect trade
between Member States. Electricity from nuclear sources is generally sold on the internal market for electricity where
it enters in competition with all sources of electricity, including those in other Member States.

(155) Therefore, the advantage granted to the beneficiaries of measures 1 to 3 is likely to distort competition and affect
trade between Member States. As all three measures grant advantages to electricity generation as a competitive
activity, that conclusion would, again, be the same if the measures were looked at individually.

4.2.4. Conclusion on the existence of State aid

(156) On the basis of the above-mentioned elements, the Commission considers that the measures constitute State aid
within the meaning of Article 107(1) TFEU, and that this would also be the case for the three measures individually.

4.3. Legality of the aid

(157) The measures were notified to the Commission on 15 March 2022 and have not been implemented to date. The
implementation is furthermore made conditional upon the Commission approval of the measures (see recital (101)).
Therefore, the Czech authorities have fulfilled the notification and standstill obligations under Article 108(3)TFEU.
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4.4. Compatibility of the measures with Article 107(3)(c) TFEU

(158) Article 107(3)(c) TFEU provides that the Commission may declare compatible ‘aid to facilitate the development of certain
economic activities or of certain economic areas, where such aid does not adversely affect trading conditions to an extent contrary
to the common interest. Therefore, compatible aid under that provision of the Treaty must contribute to the
development of certain economic activity. Furthermore, the aid should not distort competition in a way contrary to
the common interest. The Commission must thus verify:

1. Whether the aid measure facilitates the development of an economic activity by:
a) Identifying the economic activity supported by the aid;

b) Showing that the aid effectively facilitates the development of the economic activity without that activity
breaching any relevant Union rules.

2. Whether the aid measure cannot unduly affect trading conditions to an extent contrary to the common interest

by:
a) Identifying the market(s) affected by the aid;
b) Identifying the positive effects of the aid measure on the internal market;

¢) Assessing how the aid measure minimises the distortions on competition and trade by evaluating the necessity
of the aid, its appropriateness and its proportionality;

d) Identifying the outstanding distortions of trading conditions that cannot be avoided (despite the aid being
necessary, appropriate, proportionate);

e) Weighing up the positive effects of the aid with the negative effects on competition and trade in the internal
market

4.4.1. Positive condition: development of an economic activity
(159) Under Article 107(3)(c) TFEU, the measure must contribute to the development of certain economic activity (*’).
44.1.1. Contribution to the development of an economic activity

(160) As mentioned in section 2.2, the objective of the measures subject to this decision is to enable investment in new
nuclear power generation and ensure its operation for a prolonged period. The Court of Justice has recognised the
development of new nuclear capacity as an economic activity in the sense of Article 107(3)(c) TFEU (**). The Court of
Justice has also established that Article 107 TFEU may be applied to investments in nuclear power stations. (**)

(161) Therefore the measures contribute to the development of electricity generation from nuclear energy sources in
Czechia.

(162) The aim of the measures is to allow investment in new nuclear generation capacity in Czechia (see recital (17)). As
mentioned in recital (32), the support provided by the State targets directly the construction, commissioning and
operation of the new capacity. According to the Czech authorities, the RFA is necessary for allowing the Project
promoter to cover a large part of the investment costs for the Project (see recital (27)). The offtake contract aims at
ensuring that the plant will produce electricity and allow for the reimbursement of the RFA (recital (76)). The Change
of Law Protection is required for lowering the amount of aid necessary to bring the Project forward by reducing
certain risks that are considered to be beyond the control of the investor (recital (93)).

(163) Czechia believes that the chosen mechanism brings sufficient incentive for the change of behaviour of an investor
who would not make investments in new nuclear sources if no State aid were provided. As already stated in recital
(25), the current market does not provide sufficient incentives for investment in new nuclear generation capacity.
The market is characterised by high volatility, instability of the regulatory environment, and the economics of

() Judgement of 22 September 2022, Austria v Commission, C-594/18 P ECLLEU:C:2020:742, paragraphs 20 and 24.
() Judgement of 22 September 2022, Austria v Commission, C-594/18 P ECLLEU:C:2020:742, paragraph 63.
(*)  Judgement of 22 September 2022, Austria v Commission, C-594/18 P ECLLEU:C:2020:742, paragraph 32.
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nuclear resources in the form of high input costs of investment also represent a barrier to entry into the industry.
Investment in nuclear energy without State support is unlikely profitable due to the uncertainty of developments on
the electricity market.

(164) The Commission therefore considers that for the Project has an incentive effect and concludes that it effectively
support the build-up of new nuclear generation capacity. The necessity of the measures for the realisation of the
Project is further examined in section 4.4.2 below.

4.4.1.2. Economic activity and granting of aid in compliance with EU Law

(165) In its ruling in the Hinkley Point C case (*°), the Court of Justice clarified that ‘State aid which contravenes provisions or
general principles of EU law cannot be declared compatible with the internal market’. For nuclear energy specifically, the
Court of Justice clarified that for the sector ‘covered by the Euratom Treaty, State aid for an economic activity falling within
that sector that is shown upon examination to contravene rules of EU law on the environment cannot be declared compatible with
the internal market pursuant to that provision’.

(166) The Court also clarified that investments in nuclear energy for security of supply reasons are aligned with
Article 194 TFEU (*'). That reasoning is fully applicable to the Project and the measures at stake, since Czechia has
opted for nuclear energy to address future resource adequacy issues and security of supply concerns. According the
CJEU case law (*?), the principle of protection of the environment, the precautionary principle, the ‘polluter pays’
principle and the principle of sustainability cannot be regarded as precluding, in all circumstances, the grant of State
aid for the construction or operation of a nuclear power plant.

(167) Moreover, the Court of Justice highlighted in its ruling that secondary legislation, such as Directive 2011/92/EU of
the European Parliament and of the Council of 13 December 2011 on the assessment of the effects of certain public
and private projects on the environment (**), under which certain projects are subject to an environmental impact
assessment, applies to nuclear power stations and other nuclear reactors.

(168) The Czech authorities specified that the Project development was preceded by an extensive and open environmental
impact assessment process conducted in compliance with EU secondary legislation requirements. Furthermore, the
Project was communicated to the Commission and the Czech authorities committed to notify it pursuant to
Article 41 of the Euratom Treaty.

(169) The Commission has also examined, similarly to previous decisions, whether the State aid in question is subject to
specific requirements on public procurement.

(170) The Czech authorities have clarified that the construction of the nuclear power plant will be commissioned
following a tendering process on the basis of predefined criteria applicable to all tender participants. The Czech
authorities consider that Directive 2014/24/EU on public procurement and Directive 2014/25/EU on procurement
by entities operating in the water, energy, transport and postal services sectors are not applicable in the present case
based on possible derogations under the Directives for essential security interest.

(171) The Commission therefore concludes, at this stage, that the proposed measures or the supported activity do not, as
such, infringe provisions of EU law.

(172) As regards the financing of the measure, the Czech authorities have explained that while a levy may contribute to the
financing of the measures, the financing would not depend on such a levy and the State budget would cover costs
where required. Benefits of the project would also flow to the State budget. Based on the currently available
information, the levy, if any, would thus not be hypothecated to the measure.

4.41.3. Conclusion

(173) The Commission therefore concludes that the Project fulfils the first (positive) condition of the compatibility
assessment i.e. that the aid facilitates the development of an economic activity.

(*)  Judgement of 22 September 2022, Austria v Commission, C-594/18 P ECLLEU:C:2020:742, paragraphs 44 and 45

(*))  Judgement of 22 September 2022, Austria v Commission, C-594/18 P ECLLLEU:C:2020:742, paragraphs, paragraphs 48 and 49
(*¥)  Judgement of 22 September 2022, Austria v Commission, C-594/18 P ECLLEU:C:2020:742, paragraphs, paragraph 49.

*) O L 26, 28.1.2012, p. 1.
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4.4.2. Negative condition: the aid cannot unduly affect trading conditions to an extent contrary to the common interest
4.4.2.1. Identification of the market(s) affected by the aid

(174) The measures were designed based on security of supply concerns covering the Czech market as described in the
CEPS work on assessing adequacy (see recitals (5) and following). At the same time, it has been established that the
Czech market is well interconnected in the Core region (see recitals (7) and (9)).

(175) For this reason, the relevant markets for the assessment of the measures at stake are the electricity market in Czechia
and the electricity market in the Core region.

4.4.2.2. Identification of the positive effects of the aid measure on the internal market

(176) The transition towards climate neutrality involves the progressive phase out of fossil fuels starting from the most
polluting ones. Most Member States have already announced their plans for phasing out coal over the coming
years (*). Similarly, the progressive phase out of coal in Czechia is announced in their NECP, although without a clear
date. These developments lead, according to the CEPS studies (see recitals (5) and (6)), to adequacy issues in the
mid-long term. This trend is expected to be observed in other Member States phasing out coal.

(177) The installation of new generation capacities therefore allows to maintain the necessary generation at the supply side.
This is needed to address the continuously rising demand in Czechia, despite the measures for reducing demand
adopted pursuant to the Energy Efficiency Directive (see recital (6)). The measure therefore has positive effects on the
market as it will increase security of supply. Since the Core region is well interconnected, these positive effects would
likely benefit the neighbouring Member States importing electricity from Czechia. By ensuring secure supplies when
phasing out the most polluting fuels, nuclear generation also contributes to achieving Union decarbonisation
objectives.

4.4.2.3. Necessity for State intervention

(178) Following consideration of the different options to achieve its policy objectives set out in section 2.3 and, using its
right to choose between different energy sources under Article 194 TFEU, Czechia has concluded that new nuclear
capacity is a necessary component to facilitate the development of the economic activity detailed in section 2.2 and
under recitals (160) and (161) and that its promotion itself achieves the multitude of common objectives identified
in section 2.

(179) The Czech authorities maintain that the construction of nuclear power plants is unlikely to take place absent State
aid support.

(180) Indeed, it remains unlikely that market forces alone would be capable of ensuring the timely delivery of the nuclear
capacity necessary to facilitate the development of the economic activity, the development of electricity generation
from nuclear energy sources in Czechia.

(181) According to the case law, Article 107(3)(c) TFEU does not make Member States” intervention through State Aid
conditional upon the existence of a market failure, but it may be a relevant factor for declaring State aid compatible
with the internal market (*%).

(182) Therefore, the Commission has identified certain market failures that require State intervention regarding nuclear
power development (*). For new nuclear energy investments, the market failure arises principally due to three
aspects: (i) scale of the capital requirement, (i) longevity of exposure to market pricing signals, which are themselves
distorted by interventions, and (iii) longevity of exposure to political decisions. The Commission considers also that
the combination of those parameters is unique to nuclear technology (*/).

(183) Those market failures in relation to investment in new nuclear power generating sources can be observed in all
markets and remain a concern also for the Project. As mentioned in recital (27), in 2014, a tender for the completion
of the Temelin nuclear power plant was cancelled specifically due to the fact that there was no guarantee of return on
investment.

(*  https:/[energy.ec.europa.eu/topics/oil-gas-and-coal/eu-coal-regions/coal-regions-transition_en

(*)  Judgement of 22 September 2022, Austria v Commission, C-594/18 P ECLLEU:C:2020:742, paragraphs 67.

(*)  Commission Decision (EU) 2015/658 of 8 October 2014 on the aid measure SA.34947 (2013/C) (ex 2013/N) which the United
Kingdom is planning to implement for support to the Hinkley Point C nuclear power station (recitals 382-385).

(*)  Same decision, recital 385


https://energy.ec.europa.eu/topics/oil-gas-and-coal/eu-coal-regions/coal-regions-transition_en
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(184) Therefore, there are clearly identified market failures with respect to investments in new nuclear energy sources. Due
to the very long investment period, there is no sufficient certainty that the current spike of energy prices continues
for a sufficiently long period to affect this assessment In light of the lack of sufficient electricity generation capacity
in Czechia, of those market failures and of the strategic goal of Czechia’s energy policy, which aims at relative
self-sufficiency in electricity generation parallel to long-term decarbonisation of electricity generation, support for
the construction of new nuclear power sources in Czechia appears necessary.

(185) Based on the above, the Commission considers, at this stage, that State intervention is necessary to ensure the
development of new nuclear capacities and that the measure produces an incentive effect for the beneficiary thus
ensuring that the Project will be successfully realised.

4.4.2.4. Appropriateness

(186) As explained above in recital (182), the market failure arises principally due to three aspects: (i) scale of the capital
requirement, (ii) longevity of exposure to market price signals, which are themselves distorted by interventions, and
(iif) longevity of exposure to political decisions.

(187) The measure addresses those risks as follows:

(i) The RFA provides nearly all the capital needed for the construction of the new nuclear unit. The conditions
based on which the RFA is granted could not be proposed on market terms because of the long construction
period (typically around 10 years) during which no interest rate would be charged and the very high capital
needs;

(ii) The longevity of exposure to market price signals is addressed through the offtake contract and its adaptation
mechanism (see recital (65)(65));

(iii) The exposure to the risk of unfavourable political decisions is addressed by the Change of Law protection
mechanism. It is not excluded that governments take different views on the desirability of nuclear technology,
which could compound uncertainty for private investors. The reality of that risk has been recognised by the
General Court (*).

(188) According to the Czech authorities, the design of the offtake contract guarantees both the volume sold by and the
price paid to the beneficiary.

(189) The Commission notes that the three measures aim at allowing the realisation of the Project — the construction of
new nuclear capacities — which should improve security of supply, diversify electricity suppliers and foster
decarbonisation.

(190) Alternative support mechanisms had been examined by the Czech authorities (see recitals (23) et seq.). According to
the Czech authorities, those alternatives (tax credits, capacity mechanisms, direct investment aid (grants), setting a
regulated investment prices (RAB) model (see recital (28)) and contract for difference) were considered as less
appropriate. According to the Czech authorities, the most appropriate option was the one selected.

(191) The Czech authorities claim that the combination of the three measures described above in section 3 reduces
significantly the market risks for the beneficiary. The Commission has however doubts as to whether a higher degree
of risk to the beneficiary would not have been more appropriate. More specifically, by taking away important market
risks, certain incentives of competitive behaviour may have been hampered. For example, a feed-in premium, where
the premium were to be fixed and paid on top of the wholesale price of electricity, would leave the beneficiary
exposed to demand and supply levels and to the price risk that entails to a larger extent. It could have maintained
incentives for production particularly in the periods of highest demand (and thus highest price). The Change of Law
provision, offtake contract and RFA together reduce market risk considerably.

(192) In particular, it is unclear to the Commission at this stage whether the combination of the offtake contract together
with the RFA and the change of law protection mechanism is an appropriate instrument, especially when compared
to other instruments which were deemed appropriate for past nuclear investments. It is therefore unclear whether
the balance proposed by Czechia in using multiple instruments is the right one, and whether alternative instruments,
or the consideration of only some of them, might be able to achieve the same objectives with less aid or distortions
to competition.

(*)  Judgement of 12 July 2018, Austria vs Commission, T-356/15, ECLLEU:T:2018:439, paragraph 185.
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(193) For those reasons, the Commission has doubts as to whether the combination of those three measures and the
corresponding setup of the Project, is appropriate for ensuring the development of that Project where, in the past, a
more limited number of measures which may have been less interventionist appear to have been sufficient for
enabling the investment.

4.4.2.5. Proportionality

a) Duration of the support

(194) The assessment of the proportionality of the aid needs to take into account the combination of the three measures
proposed by the Czech authorities, namely the offtake contract, the RFA and the change of law or policy protection
mechanism.

(195) The offtake contract constitutes an aid with particularly long initial duration (60 years) for the energy sector (*). The
Czech authorities explain that the duration of the support is directly linked to the operating lifetime expected for the
newly built reactors.

(196) The assumption presented by the Czech authorities, according to which the Project would have an operational
lifetime of 60 years seems to be in line with a number of studies (*°) recognised by the Commission as well as with
the operational lifetime expected for the Hinkley Point C and PAKS II plants.

(197) It is however unclear why such a long duration of the measures supporting the Project would be warranted in the
present case, in particular when the major financing for the investment costs comes in the form of a RFA at
preferential terms. Unless the RFA is not refinanced earlier, the RFA is expected to have a 30-year repayment period
post commercial operation date (see recital (89)). The major investment for the Project will be financed through the
RFA. Therefore, the compensation for the Project investments costs should correspond to the modalities of the RFA
repayment (*') including the duration.

(198) The Commission doubts whether supporting operators for a period of 60 years corresponds to the minimum
required. For example, the offtake contract for Hinkley Point C was concluded for 35 years. The RFA repayment
period in PAKS II case was only 21 years and the measure was not accompanied by any other form of operating aid.
While long-term contracts are a frequent requirement to enable large long-term investments, the contract duration
does not necessarily always cover the entire economic lifetime of a project.

(199) Further, the PPA price is fixed based on current forecasts over the very-long term of 60 years, which are subject to a
large uncertainty. The measure does not foresee an automatic recalibration of the PPA following substantial changes
in those long-term energy price assumptions. The Commission doubts that the uncertainty over the long-term is
correctly reflected in the business plan, and whether an overcompensation mechanism as described under
section 3.3.4.2 might be sufficient to prevent overcompensation, in particular since it includes a burden share of
50:50 (see recital (86)).

b) Support calculated at the minimum required

(200) The change of Law protection mechanism reduces the risks for the Project promoter and offers financing at attractive
terms as no interest rate is charged during the construction phase and a relatively low interest rate would be charged
during the operating phase. The lowering of the risks and financial facilitation should therefore be duly reflected in
the final determination of the State aid required for the realisation of the Project.The Czech authorities consider that
all the measures ensure that the right balance is drawn between the risks of the project and the benefits for the State
and the beneficiaries.

(201) Moreover, the Czech authorities explain that the combination of measures was necessary to reduce the offtake price
to a price range of around EUR 50 to 60 per MWh, which according to the Czech authorities’ estimations
corresponds to an equity IRR of [9 % to 11 %] for the investor. In a situation where the market price is higher than
the offtake contract price, the SPV construction would allow additional benefits from the Project to be returned to
the State. Such a return can take the form of cash flows towards the State budget in the form of dividend payments

(*)  For example, according to point 129 of the Guidelines on State aid for environmental protection and energy 2014-2020 (OJ C 200,
28.6.2014, p. 1), operating aid for renewable electricity could only be granted until a plant has been fully depreciated according to
normal accounting rules and any investment aid previously received must be deducted from the operating aid. In practice, most
renewable electricity projects are fully depreciated/ amortised over a period of less than 25 years, which correspond to their
operating lifetime. Aid schemes on renewables typically have a lower duration ranging from 10 to 25 years depending on the
technology and the design of the scheme.

(%  See for example the study from Asset in July 2018 on Technology pathways in decarbonisation scenarios: https://ec.europa.eu/
energy/sites/ener/files/documents/2018_06_27_technology_pathways_-_finalreportmain2.pdf and the final report from Trinomics
in October 2020 on Cost of energy (LCOE), Energy costs, taxes and the impact of government interventions on investments (the
Trinomics report) https://op.europa.eufen/publication-detail/-/publication/e2783d72-1752-11eb-b57e-01aa7 5ed71allanguage-en

(')  For example, a higher interest rate would lead to higher debt service costs, which in turn would lead to a higher PPA price.


https://ec.europa.eu/energy/sites/ener/files/documents/2018_06_27_technology_pathways_-_finalreportmain2.pdf
https://ec.europa.eu/energy/sites/ener/files/documents/2018_06_27_technology_pathways_-_finalreportmain2.pdf
https://op.europa.eu/en/publication-detail/-/publication/e2783d72-1752-11eb-b57e-01aa75ed71a1/language-en
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or, should the revenues flow into the budget used for renewable support, in the form of a reduction of the levy
charged to consumers, currently used for financing the support of electricity from RES. However, if the market prices
are lower, that gap would need to be filled by the State budget andfor via another financing method such as a
surcharge on energy consumption.

(202) The Czech authorities use a financial model to estimate the resulting equity IRR for the beneficiary, which depends
on the assumed PPA price and time period of the PPA as well as several assumptions and parameters, including on
operating costs and capital expenditures (see recitals (62) and (63)).

(203) For the cost estimates, the business plan notes that ‘there has been no directly comparable precedent project in
Czechia nor is the design work yet sufficiently detailed to complete a meaningful estimate for all cost items’.

(204) The sensitivity analyses in the business plan and financial model show that the resulting PPA estimates are very
sensitive to variations in the cost assumptions. Regarding the capital expenditure assumption, the business plan
shows that an overnight cost estimate reduction to [...](from [...]) would decrease the resulting PPA price to [...]
(from [...]), while an overnight cost estimate of [...]Jwould increase the resulting PPA price to [...]. Regarding the
operating costs, the financial model sensitivity analyses show that a 20 % reduction in operation and maintenance
costs would decrease the resulting PPA price to [...], and a 20 % reduction in fuel costs to [...].

(205) Given the uncertainty surrounding certain assumptions and parameters, in particular the cost parameters, and the
fact that they have an important impact on the model results, the Commission will analyse this model further and
has doubts as to whether it sufficiently ensures that support is reduced to the minimum required.

(206) The Czech authorities submitted CEZ's business plan, which summarizes a bottom-up and comparator
benchmarking analysis for the required return on equity (RoE). The bottom-up analysis relies on the CAPM
approach, based on assumptions such as the equity beta and a nuclear construction and operations premium (see
recitals (66) to (70)).

(207) The Commission has doubts whether the assumptions used to estimate the required RoE correctly reflect the risk
exposure of the investor. In particular, the Commission has doubts regarding the nuclear construction and
operations premium, given the reduced risk exposure of the beneficiary due to the three measures described in
section 3 as well as the possibilities for an adjustment of the PPA price (see recitals (62), (98) and (109)).

(208) Given the reduced risk exposure of the beneficiary due to the three measures described in section 3 as well as the
possibilities for an adjustment of the PPA price (see recitals (62), (98) and (109)), the Commission doubts, based on
the information above, that the required RoE correctly reflects the risks borne by the beneficiary and that it
corresponds to a reasonable return for an investor in such an activity, since the offtake contract transfers both price
and market risks to the supply SPV and hence, to the State.

¢) Choice of CEZ as the project promoter

(209) The project promoter selected by Czechia was the incumbent CEZ. While Czechia explains the reasons behind this
choice (see recital (113) and following), having an open selection process for the project promoter might have been
able to lead to reducing the support necessary for the realisation of the Project.

4.4.2.6. Identifying the outstanding distortions of trading conditions that cannot be
avoided

(210) In light of the considerations set out in sections 4.4.3.1, 4.4.3.2 and 4.4.3.3. above, the Commission has doubts as to
whether the measure is designed to avoid undue negative effects on competition and trade.

(211) In any event, the Commission cannot exclude at this stage that the measure may have outstanding distortions that
cannot be avoided (see recitals (154) and (155)) and which the Commission would have to balance with the positive
effects of the measures on the supported economic activities.

4.42.7. Avoidance of undue negative effects on competition and trade and balancing test

(212) For the aid to be compatible with the internal market, the negative effects of the aid measure in terms of distortions
of competition and impact on trade between Member States must be limited and outweighed by the positive effects.
In particular, it is important to minimise its potential negative effects on competition and trade.
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(213) The Commission acknowledges the high level of interconnection of the Czech market (recital (136)e)) and the
security of supply concerns the Czech authorities raise with respect to the progressive phase out of coal and existing
nuclear capacities in the following years (see recital (5)). Even though the Commission is not certain that the
statements on RES potential are correct (*?), given the current low share of RES in Czechia and Czech geography, it is
plausible that RES alone will not allow replacing the capacity leaving the market in a decarbonized way. The Czech
authorities have therefore provided plausible elements that renewable energy investments cannot, by themselves,
respond sufficiently to meet the market needs (see recitals (19) and following).

(214) However, it is clear that the Project will affect both the national and the regional electricity markets. In order to
analyse the market impact of the Project described in section 3.10, the Commission will therefore examine the
combined impact on competition caused by choosing the incumbent CEZ as the Project promoter and implementing
the SPV structure.

a) Choice of CEZ as Project promoter

(215) Regarding the selection of CEZ as the indirect beneficiary of the measures, the Commission notes that CEZ was
chosen without a tender, a selection process, or a public call for expression of interest (see recital (114)). Therefore,
the Commission is uncertain whether other potential operators have actually been considered, raising the question of
whether CEZ would be the most efficient operator and on what technical or economic grounds CEZ was selected.
Despite the justification provided by Czechia regarding the selection of CEZ as Project promoter (see section 3.9.1),
and given CEZ’s strong position in the Czech electricity market, the selection of CEZ raises doubts regarding a
potential distortion of the market structure. The Commission acknowledges that the arguments put forward by
Czechia do support the choice the Czech authorities eventually made (see section 3.9.1). However, it is also clear that
there have been no tender or consultation allowing competitors of CEZ to express their interest for the development
of the EDU II Project and there is thus no overview of all potential alternatives. For these reasons, the Commission
raises doubts as regards CEZ'’s selection and a potential distortion of the market structure.

b) Potential price manipulation and withholding capacity by CEZ

(216) The Czech authorities explained that they have put in place a number of safeguards for ensuring that the CEZ Group
does not manipulate wholesale electricity prices through the Project to the benefit of other CEZ Group entities (see
section 3.9.1.3).

(217) The Commission considers that the arguments mentioned in section 3.9.1.3 on the limited market share of EDU II
and in the Oxera report speak in favour of relatively reduced possibilities for market manipulation by EDU 1I in
favour of CEZ. However, based on the available information, the possibilities for market manipulation cannot be
fully excluded. For example, in periods when the market prices are higher than the fixed PPA price, it is not excluded
that the CEZ Group could have an economic incentive to reduce EDU IT's output, such that other CEZ units would be
able to sell more energy at the higher market prices. The Commission takes the view that a possible market
manipulation cannot be ruled out in particular because of CEZ’s current strong market position with respect to
electricity generation capacity as well as the actual generation in Czechia (section 3.10). Moreover, the Commission
will need to analyse whether the forecasted developments of CEZ’s generation capacities are plausible.

(218) The Commission therefore has doubts on whether CEZ or EDU II would have the incentives or the ability to
manipulate the market. Information on those aspects may help the Commission to dispel any doubts it may have in
that respect.

¢) Role of the SPV on the market

(219) With the SPV, the Project introduces a new player on the market, which is fully owned by the Government.
According to the Czech authorities, the main purpose of the SPV is to minimise the competition distortions by
intervening on the wholesale market instead of the incumbent CEZ.

(220) There are still a number of uncertainties linked to such a choice.

(221) First, the SPV can balance its losses as the LCA allows it to cover those losses by funds from the State. It is unclear
whether the SPV will have sufficient incentives to act as a private entity that maximises profits, unless that role is
indeed endorsed by a separate undertaking driven by profit maximisation strategy that is selected through tender.

(*  The Commission assessment of the final national energy and climate plan of Czechia considers the target for a renewable share of
22 % by 2030 to be ‘unambitious’, see page 11 of SWD(2020) 902 final of 14 October 2020, https://ec.europa.eu/energy/sites/ener/
files/documents/staff_working_document_assessment_necp_czechia.pdf. That said, the formula used for determining indicative
shares in Annex II of the Governance Regulation (Regulation (EU) 2018/1999 on the Governance of the Energy Union and Climate
Action of 11 December 2018 (O L 328, 21.12.2018, p. 1)) arrives at an only slightly higher share of 23 % for Czechia.


https://ec.europa.eu/energy/sites/ener/files/documents/staff_working_document_assessment_necp_czechia.pdf
https://ec.europa.eu/energy/sites/ener/files/documents/staff_working_document_assessment_necp_czechia.pdf
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(222) Second, given that it is unclear whether the SPV will have incentives to act as a private entity that maximises profits,
there is a risk that aid to the SPV spills over to large electricity consumers, i.e. that the SPV provides advantage to
some (industrial) consumers. That risk may be further aggravated by the fact that the SPV will be controlled by the
State. Since it is not yet entirely clear how the SPV will sell the electricity, or to whom, it cannot be excluded that the
SPV may conclude bilateral contracts at advantageous conditions with industrial consumers.

(223) In order to have a clear view on the positive and negative effects on competition of this Project, it is necessary to
ascertain the position of market participants to the extent possible. The Czech authorities explain that the SPV is
envisaged to set up its own trading desk and operations in house (see recital (50), which is expected to be limited in
scope and size in line with its expected conservative trading approach (see recital (53)). However, if it is considered
more appropriate and cost effective with the chosen trading approach, the SPV may consider holding a competitive
tender to outsource its selected functions, including its function as a Balancing Responsible Party or the trading
function in the future, where there is a sufficient number of qualified potential counterparties in the relevant market.
There are remaining doubts on the effects of such outsourcing, particularly as to whether such outsourcing could
also result in a re-integration of the SPV trading activities with CEZ, strengthening the already strong market position
of CEZ on the Czech market.

(224) The Commission further takes the view that a market distortion can occur because it is uncertain whether the
SPV-PPA structure could prevent market signals from reaching the power plant operator. Under certain
circumstances the SPV-PPA structure is capable to distort dispatch signals in the market and thus possibly to lead to
an inefficient operation of EDU II. While nuclear power generation assets generally aim to produce with stable
profiles and high availability, a future generation mix marked by higher shares of renewable energies with typically
very low marginal cost could, depending also on other developments such as storage or hydrogen production, result
in higher volatility (**) including periods of low or even negative prices. In such situations, reductions in output also
of nuclear generation could be an efficient reaction to market signals. The fixed price under the PPA, however, could
create an incentive for EDU II to maintain production at the technical maximum also under market conditions where
a reduction of output would be more efficient from a system perspective. The Commission has doubts whether that
impact on efficient dispatch signals could not be minimized while still achieving the objectives of the measure.

(225) While the Commission considers the SPV’s design as it is known to date to be a reasonable approach in its general
lines, the impact on the market is still difficult to measure. For that reason the Commission is raising doubts on the
effects of the SPV on the market.

5. COMMISSION DOUBTS AND GROUNDS FOR OPENING THE FORMAL INVESTIGATION PROCEDURE

(226) The Commission considers at this stage that the notified measure involves State aid within the meaning of
Article 107(1) TFEU, which supports the development of the economic activity of nuclear electricity generation. The
Commission considers at this stage that State support for the Project is necessary and that the Project (building
nuclear generation capacity) and the support for the Project, as such, do not violate Union law.

(227) At this stage, based on the information submitted, the Commission does not have sufficient elements to conclude
whether the conditions for the compatibility of any possible aid with the internal market in accordance with
Article 107(3)(c) TFEU are met, in particular whether the aid is appropriate and proportionate, and it does not affect
competition in a way contrary to the common interest. In the light of the foregoing considerations, the Commission,
acting under the procedure laid down in Article 108(2) TFEU, requests Czechia to submit its comments and to
provide all such information as may help to assess the aid/measure, within one month of the date of receipt of this
letter. It requests your authorities to forward a copy of this letter to the potential recipient of the aid immediately.

(228) The Commission wishes to remind Czechia that Article 108(3) TFEU has suspensory effect, and would draw your
attention to Article 16 of Council Regulation (EU) 2015/1589, which provides that all unlawful aid may be
recovered from the recipient.

(®)  See e.g. section 6.2.6.4 ‘Level and volatility of wholesale prices’ of the impact assessment accompanying the Clean energy for all
Europeans package, SWD(2016) 410 final of 30 November 2016, which sets out that ‘the improved market design will lead to more
volatile average hourly prices, partly due to the introduction of locational signals which reveal the different value of electricity in the
various nodes. This volatility though will be fairly restricted and will not be the result of extreme price fluctuations between zero and
VoLL. The observed price ranges will be fairly constrained, as long as the share of variable RES E remains within certain limits. When
the share of RES E, and specifically of variable RES E technologies, exceeds these rough limits though, price volatility may increase
significantly if other resources like storage are not in place yet to absorb a large part of it. As can be seen in the table below, in 2050
the share of RES E is projected to approach 60 %. In this case the spread between the baseload and peak load prices increases
significantly, mainly due to the lower baseload prices compared to the previous periods. The average day-ahead market prices
though remain high throughout the projection horizon, as thermal generation is still expected to be marginal (thus setting the
day-ahead market price) during most hours of the year.
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(229) The Commission warns Czechia that it will inform interested parties by publishing this letter and a meaningful
summary of it in the Official Journal of the European Union. It will also inform interested parties in the EFTA
countries which are signatories to the EEA Agreement, by publication of a notice in the EEA Supplement to the
Official Journal of the European Union and will inform the EFTA Surveillance Authority by sending a copy of this
letter. All such interested parties will be invited to submit their comments within one month of the date of such
publication.



€ 299/38

Gazzetta ufficiale dell'Unione europea

Risks of nuclear projects according to the International Atomic Energy Agency (IAEA) (') and their allocation
within the Dukovany II Project according to the principles of the contractual arrangement after 2024

ANNEX

RISK SHARING ACCORDING TO THE INFORMATION PROVIDED BY THE CZECH AUTHORITIES

(power purchase agreement, investor agreement, repayable financial assistance)

Risk

Description

Risk allocation

EDU I (or CEZ within

equity) State
Construction Project completion | Project disruption due to fi-|YES for reasons|YES for LG
nancial distress arising from | other than LG (Legit-
cost overruns, schedule delays, | imate grounds)
liquidation of project spon-
SOrs.
Cost overruns Cost overruns due to the|YES for reasons|YES for LG
imprecise estimation, high | other than LG
general inflation, quality de-
fect, or schedule delays that
make the project unprofitable.
Accident or natural | Accident or natural disaster | YES for  reasons|YES for LG + FM
disaster that causes damage to prop-|other than LG and
erty or injury to a person, | FM (Force majeure)
either the Owner, contractor,
or a third party.
Operation Unexpected  shut- | Unexpected shutdown caused | YES ~ for  reasons | YES for LG
down by error of operator, defective | other than LG

equipment, or non-confor-
mance to grid and safety
regulations that lowers the
availability of the NPP.

Nuclear accident

Radioactive accident that will
have severe impact on envir-
onment, damage to the prop-
erty of the Owner or third
party, or injury to a person,
the owner, or a third party.

YES () NO (¥

()

International Atomic Energy Agency, Financing nuclear power plants final report of a coordinated research project, IAEA TECDOC

Series Nr. 1964, IAEA, Vienna (2021).
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Risk allocation
Risk Description . o
EDU 1I (or CEZ within S
. tate
equity)
Market Fluctuation of elec- | High initial capital cost makes | NO YES through a me-

tricity markets

NPP vulnerable to the change
in the electricity market. If the
PPA price is not guaranteed
and the revenue decreases
sharply due to a depression
of market price, the Project
will not be able to recover the
cost and to repay the credit.

chanism in the PPA

Cost escalation

Fuel and O&M cost will be
exposed to the risk of cost
escalation. If inflation is great-
er than the cost escalation
assumed in the PPA, the
Project will have difficulty
recovering its costs.

YES for operational
risks and reasons
other than LG

YES for nonopera-
tional risks through
the mechanism in
PPA (LG)

Default of payment
under PPA

Off-taker may default in mak-
ing payment under PPA due to
government instruction, fi-
nancial distress.

NO

YES through a me-
chanism in the PPA
and 1A

Surge of interest rate

Fluctuation in financial mar-
kets may cause the interest
rate to surge sharply.

N/A (N A (assump-
tion that there will
be no external finan-
cing other than RFA)

YES — the state pro-
tects the investor |
project through the
RFA.

Foreign

Exchange risk

The project may suffer loss in
the currency conversion if the
foreign exchange rate changes
significantly.

YES — if part of
Capex in a other
currency than RFA.

YES — the state pro-
tects the investor |
project through the
RFA.
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Risk allocation
Risk Description . o
EDU 1I (or CEZ within State
equity)
Financial Credit default Project sponsor may be un-|YES NO

able to provide the equity
investment as committed,
causing the the interruption
of Project Company opera-
tion.

Subsidy or incentive | Owing to the high capital |[NO YES — The state pro-
cost, NPPs usually are con- tects the investor |
structed under a series of project using me-
subsidies or incentives. If the chanism in 1A
subsidies or incentives are
removed, the Project will have
a difficult time making a profit
and generating sufficient cash.

Legal and Political Unexpected termina- | PPA may be terminated by the | NO YES — The state pro-
tion of PPA government or legislation in tects the investor |
the host country which makes project using me-
the Project Company lose the chanism in 1A
basis for profitmaking and
financing.

Change of law Change of law such as tax law | NO YES — using me-
may cause an increase of cost chanism in PPA (LG)
for the NPP operation.

International  rela- | Nonproliferation issue making | NO A YES — using me-

tions the transaction highly sensi- chanism in PPA (LG)

tive in international relations.

+ IA (in case of im-
possibility of con-
struction or
operation)

Abbreviations used in the text:

FM — force majeure

IA — investor agreement

LG — legitimate grounds

PPA — power purchase agreement

RFA — repayable financial assistance

() Civil liability for nuclear damage is stipulated by Act No. 18/1997 Coll., The Atomic Act, the state provides a guarantee for the
satisfaction of granted claims for nuclear damage, unless they are paid from compulsory insurance or other specified financial

security.
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