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II

(Comunicazioni)

COMUNICAZIONI PROVENIENTI DALLE ISTITUZIONI, DAGLI ORGANI E 
DAGLI ORGANISMI DELL’UNIONE EUROPEA

COMMISSIONE EUROPEA

Autorizzazione degli aiuti di Stato ai sensi degli articoli 107 e 108 del Trattato sul funzionamento 
dell’Unione europea

Casi contro i quali la Commissione non solleva obiezioni

(Testo rilevante ai fini del SEE)

(2020/C 346/01)

Data di adozione della decisione 7.8.2020

Numero dell'aiuto SA.56832 (2020/N)

Stato membro Croazia

Regione Jadranska Hrvatska Articolo 107, paragrafo 3, lettera a)

Titolo (e/o nome del beneficiario) Sixth amendment to the concession agreement relating to the Istrian Y 
Motorway (sub-phase 2B2-1: section «Vranja interchange to the Ucka 
tunnel/Kvarner portal»)

Base giuridica —

Tipo di misura Singolo aiuto Bina-Istra d.d.

Obiettivo —

Forma dell'aiuto Sovvenzione/Contributo in conto interessi

Dotazione di bilancio —

Intensità —

Durata —

Settore economico Costruzione di strade e autostrade

Nome e indirizzo dell’autorità che eroga 
l’aiuto

Ministry of the Sea, Transport and Infrastructure
Prisavlje 14, 10 000 Zagreb
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Altre informazioni —

Il testo originale della decisione, della quale è stata soppressa ogni informazione confidenziale, è disponibile sul sito:

http://ec.europa.eu/competition/elojade/isef/index.cfm. 

Data di adozione della decisione 3.7.2020

Numero dell'aiuto SA.56943 (2020/N)

Stato membro Lettonia

Regione — —

Titolo (e/o nome del beneficiario) Recapitalization of Air Baltic — Latvia — Covid 19

Base giuridica The legal basis for the measure is the governmental Order no 256 of 8 May 2020 
to subscribe to a capital increase of up to EUR 250 million.

Tipo di misura Aiuto ad hoc Air Baltic

Obiettivo Rimedio a un grave turbamento dell'economia

Forma dell'aiuto Altre forme di apporto di capitale — The measure comprises a State capital 
increase of EUR 250 million.

Dotazione di bilancio Dotazione totale: EUR 250 milioni

Intensità %

Durata A partire dal 1.7.2020

Settore economico Trasporto aereo di passeggeri

Nome e indirizzo dell’autorità che eroga 
l’aiuto

The granting authority is the Government of Latvia. The Ministry of Transport 
will be the authority administering the measure.

Altre informazioni —

Il testo originale della decisione, della quale è stata soppressa ogni informazione confidenziale, è disponibile sul sito:

http://ec.europa.eu/competition/elojade/isef/index.cfm. 

Data di adozione della decisione 6.7.2020

Numero dell'aiuto SA.57539 (2020/N)

Stato membro Austria

Regione — —

Titolo (e/o nome del beneficiario) COVID-19 — Aid to Austrian Airlines
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Base giuridica Ordinance issued by the Federal Minister of Finance under Section 3b(3) of the 
ABBAG Act.

Tipo di misura Aiuto ad hoc Austrian Airlines

Obiettivo Compensazione di danni arrecati da calamità naturali o da altri eventi 
eccezionali

Forma dell'aiuto Sovvenzione diretta

Dotazione di bilancio Dotazione totale: EUR 150 milioni

Intensità %

Durata A partire dal 1.7.2020

Settore economico Trasporto aereo

Nome e indirizzo dell’autorità che eroga 
l’aiuto

The measure will be managed by the COVID-19 Finanzierungsagentur des 
Bundes GmbH («COFAG»), a federal agency of Austria.

Altre informazioni —

Il testo originale della decisione, della quale è stata soppressa ogni informazione confidenziale, è disponibile sul sito:

http://ec.europa.eu/competition/elojade/isef/index.cfm. 

Data di adozione della decisione 11.8.2020

Numero dell'aiuto SA.57586 (2020/N)

Stato membro Estonia

Regione — —

Titolo (e/o nome del beneficiario) Estonia COVID19 — Recapitalisation and Subsidised Interest Loan for Nordica

Base giuridica 1) The Estonian State Assets Act, which provides the framework for the 
operation and procedures of state-owned companies

2) The Government Decision of the Republic of Estonia, which will be 
published following the Commission's approval of the measure and will 
authorise the Minister for Economic Affairs and Communication to proceed 
with the share capital increase and the loan

3) The State Budget Act, which enables the state to grant a loan to a company in 
which it has a majority interest.

Tipo di misura Singolo aiuto Nordic Aviation Group AS

Obiettivo Rimedio a un grave turbamento dell'economia

Forma dell'aiuto Strumenti di capitale, Abbuono di interessi
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Dotazione di bilancio Dotazione totale: EUR 30 milioni
Dotazione annuale: EUR 30 milioni

Intensità %

Durata fino al 30.6.2021

Settore economico Trasporto aereo di passeggeri

Nome e indirizzo dell’autorità che eroga 
l’aiuto

Ministry of Economic Affairs and Communications
Suur-Ameerika 1, Tallinn, 10122

Altre informazioni —

Il testo originale della decisione, della quale è stata soppressa ogni informazione confidenziale, è disponibile sul sito:

http://ec.europa.eu/competition/elojade/isef/index.cfm. 

Data di adozione della decisione 28.9.2020

Numero dell'aiuto SA.58659 (2020/N)

Stato membro Svezia

Regione — —

Titolo (e/o nome del beneficiario) Sweden COVID-19: Amendment to SA.56860 — Prolongation of the period of 
the State loan guarantee scheme.

Base giuridica Extra ändringsbudget 2020 — kreditgarantier för lån till företag (prop. 
2019/20:142), Regeringsbeslut med uppdrag till Riksgäldskontoret om att 
förbereda och verkställa ett statligt garantiprogram för företag 
(N2020/0771/EIN)

Tipo di misura Regime —

Obiettivo Rimedio a un grave turbamento dell'economia

Forma dell'aiuto —

Dotazione di bilancio —

Intensità —

Durata 1.10.2020 — 31.12.2020

Settore economico Tutti i settori economici ammissibili a ricevere aiuti

Nome e indirizzo dell’autorità che eroga 
l’aiuto

Riksgäldskontoret

Altre informazioni —

Il testo originale della decisione, della quale è stata soppressa ogni informazione confidenziale, è disponibile sul sito:

http://ec.europa.eu/competition/elojade/isef/index.cfm. 
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Data di adozione della decisione 25.9.2020

Numero dell'aiuto SA.58684 (2020/N)

Stato membro Danimarca

Regione DANMARK —

Titolo (e/o nome del beneficiario) Adjustment of SA.57164 — COVID-19- Loan schemes for companies in their 
early stage and companies in the venture segment to match with private 
investments.

Base giuridica Aktstk. 304 Aktstykke om udvidelse af COVID-19-matchfinansieringsordningen 
til venturevirksomheder

Tipo di misura Regime —

Obiettivo PMI, Finanziamento del rischio

Forma dell'aiuto Prestito agevolato

Dotazione di bilancio Dotazione totale: DKK 1 060 milioni
Dotazione annuale: DKK 1 060 milioni

Intensità —

Durata fino al 31.12.2020

Settore economico Tutti i settori economici ammissibili a ricevere aiuti

Nome e indirizzo dell’autorità che eroga 
l’aiuto

Erhvervsministeriet
Slotsholmsgade 12, København

Altre informazioni —

Il testo originale della decisione, della quale è stata soppressa ogni informazione confidenziale, è disponibile sul sito:

http://ec.europa.eu/competition/elojade/isef/index.cfm. 

Data di adozione della decisione 5.10.2020

Numero dell'aiuto SA.58690 (2020/N)

Stato membro Svezia

Regione — —

Titolo (e/o nome del beneficiario) COVID-19: Prolongation of SA.57051 — Aid for cancelled or postponed 
cultural events

Base giuridica Förordning om ändring i förordningen (2020:246) om statligt stöd för 
kulturevenemang som har ställts in eller skjutits upp med anledning av 
spridningen av sjukdomen covid-19
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Tipo di misura Regime —

Obiettivo Compensazione di danni arrecati da calamità naturali o da altri eventi 
eccezionali

Forma dell'aiuto Sovvenzione/Contributo in conto interessi

Dotazione di bilancio Dotazione totale: SEK 600 milioni

Intensità 75 %

Durata —

Settore economico Attività di produzione cinematografica; di video e di programmi televisivi; di 
registrazioni musicali e sonore

Nome e indirizzo dell’autorità che eroga 
l’aiuto

State’s Cultural Council.
Swedish Film Institute
Box 27215, 102 53 Stockholm.
Box 271 26, 102 52 Stockholm

Altre informazioni —

Il testo originale della decisione, della quale è stata soppressa ogni informazione confidenziale, è disponibile sul sito:

http://ec.europa.eu/competition/elojade/isef/index.cfm. 

Data di adozione della decisione 1.10.2020

Numero dell'aiuto SA.58718 (2020/N)

Stato membro Ungheria

Regione Hungary —

Titolo (e/o nome del beneficiario) COVID-19. First amendment of scheme SA.58202 regarding COVID-19 related 
research, development and production support

Base giuridica Amendment to Government Decree 255/2014 (X. 10.) on State aid rules 
concerning the financial resources allocated to the 2014–2020 period

Tipo di misura Regime —

Obiettivo Rimedio a un grave turbamento dell'economia

Forma dell'aiuto Sovvenzione diretta

Dotazione di bilancio Dotazione totale: HUF 35 000 milioni
Dotazione annuale: HUF 35 000 milioni

Intensità 100 %

Durata fino al 31.12.2020
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Settore economico Tutti i settori economici ammissibili a ricevere aiuti

Nome e indirizzo dell’autorità che eroga 
l’aiuto

Ministry of Finance (Pénzügyminisztérium)
1051 Budapest, József nádor tér 2-4.

Altre informazioni —

Il testo originale della decisione, della quale è stata soppressa ogni informazione confidenziale, è disponibile sul sito:

http://ec.europa.eu/competition/elojade/isef/index.cfm. 
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V

(Avvisi)

PROCEDIMENTI RELATIVI ALL'ATTUAZIONE DELLA POLITICA DELLA 
CONCORRENZA

COMMISSIONE EUROPEA

AIUTI DI STATO — UNGHERIA

Aiuto di Stato SA.49073(2017/FC) — Presunti aiuti di Stato a favore di Malév Ground Handling

Invito a presentare osservazioni a norma dell'articolo 108, paragrafo 2, del trattato sul 
funzionamento dell'Unione europea

(Testo rilevante ai fini del SEE)

(2020/C 346/02)

Con lettera del 28 ottobre 2019, riprodotta nella lingua facente fede dopo la presente sintesi, la Commissione 
ha comunicato all’Ungheria la propria decisione di avviare il procedimento di cui all’articolo 108, paragrafo 2, 
del trattato sul funzionamento dell’Unione europea in relazione alle misure in oggetto.

La Commissione invita gli interessati a presentare osservazioni sull’aiuto/misura riguardo a cui viene avviato il 
procedimento entro un mese dalla data della presente pubblicazione, inviandole al seguente indirizzo:

Commissione europea
Direzione generale della Concorrenza
Protocollo Aiuti di Stato
B-1049 Bruxelles/Brussel
BELGIQUE/BELGIË
Fax: + 32 22961242
Stateaidgreffe@ec.europa.eu

Dette osservazioni saranno comunicate all’Ungheria. Su richiesta scritta e motivata degli autori delle osservazioni, la loro 
identità non sarà rivelata.

Malév Ground Handling (di seguito «Malév GH») è un’impresa di servizi di assistenza a terra, attiva presso l’aeroporto di 
Budapest, controllata di Malév, l’ex compagnia di bandiera ungherese. Nel 2012 la Commissione ha adottato una decisione 
negativa che ordinava il recupero di aiuti di Stato alla ristrutturazione incompatibili presso Malév. Di conseguenza la 
compagnia aerea è fallita. Malév GH è ora di proprietà dello Stato ungherese tramite l’agenzia incaricata di gestire le imprese 
pubbliche ungheresi (MNV Zrt., di seguito «MNV»).

Nell’agosto 2017 Budport, un concorrente privato di Malév GH, ha presentato una denuncia secondo cui Malév GH avrebbe 
beneficiato di aiuti di Stato sotto forma di apporti di capitale, cancellazione dei debiti e prestiti di MNV, di un’entità di 
proprietà dello Stato denominata Tiszavíz e della Banca ungherese per lo sviluppo (Magyar Fejlesztési Bank), di seguito 
«MFB».

In questa fase, sebbene le autorità ungheresi sostengano l’assenza di aiuti affermando che Tiszavíz, MNV e MFB hanno agito 
come operatori in un’economia di mercato, la Commissione è giunta alla conclusione preliminare che cinque misure sotto 
forma di prestito, aumento di capitale o capitalizzazione del debito, pari a circa 21 milioni di EUR, sembrano costituire aiuti 
di Stato ai sensi dell’articolo 107, paragrafo 1, del TFUE.
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Sussistono inoltre dubbi in questa fase sulle condizioni per la compatibilità con il mercato interno di cui all’articolo 107, 
paragrafo 3, lettera c), del trattato sul funzionamento dell’Unione europea per gli aiuti per la ristrutturazione previsti negli 
orientamenti comunitari sugli aiuti di Stato per il salvataggio e la ristrutturazione di imprese in difficoltà (1) e negli 
orientamenti sugli aiuti di Stato per il salvataggio e la ristrutturazione di imprese non finanziarie in difficoltà (2): le autorità 
ungheresi non hanno invocato eventuali motivi di compatibilità delle misure; le misure non sembrano soddisfare le 
condizioni degli orientamenti sugli aiuti di Stato per il salvataggio e la ristrutturazione, segnatamente il requisito del 
contributo proprio, le misure compensative o eventualmente il principio dell’una tantum.
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(1) Comunicazione della Commissione — Orientamenti comunitari sugli aiuti di Stato per il salvataggio e la ristrutturazione di imprese 
in difficoltà (GU C 244 dell’1.10.2004, pag. 2).

(2) Comunicazione della Commissione — Orientamenti sugli aiuti di Stato per il salvataggio e la ristrutturazione di imprese non 
finanziarie in difficoltà (GU C 249 del 31.7.2014, pag. 1).



TESTO DELLA LETTERA

A Bizottság tájékoztatni kívánja Magyarországot, hogy a Malév GH Földi Kiszolgáló Zrt (a továbbiakban: MGH) javára 
nyújtott közfinanszírozással kapcsolatban a magyar hatóságok által benyújtott információk vizsgálatát követően az Európai 
Unió működéséről szóló szerződés (a továbbiakban: EUMSZ) 108. cikkének (2) bekezdésében előírt eljárás megindításáról 
határozott.

1. ELJÁRÁS

(1) 2017. augusztus 30-án a Budport Handling Kft (a továbbiakban: Budport), amely az MGH versenytársa a budapesti 
repülőtéren, panaszt nyújtott be, azt állítva, hogy az MGH összeegyeztethetetlen állami támogatásban részesült. E 
panaszt a 2017. szeptember 15-i, valamint a 2017. október 9-i és 10-i, a 2017. december 5-i, a 2018. január 24-i, a 
2018. április 5-i és a 2018. június 11-i beadványok egészítették ki.

(2) A Bizottság 2017. október 26-án, 2018. február 20-án, 2018. június 13-án, 2018. október 9-én és 2019. 
január 17-én összesen öt információkérést küldött Magyarországnak, amelyekre Magyarország 2018. január 10-én, 
2018. április 20-án, 2018. szeptember 11-én, 2018. november 9-én és 2019. február 11-én válaszolt. A Bizottság 
2018. június 22-én arra is felkérte a magyar hatóságokat, hogy tegyék meg a Budport 2018. június 11-én kelt 
beadványára vonatkozó észrevételeiket. A magyar hatóságok ezt 2018. szeptember 11-i beadványuk részeként tették 
meg.

(3) Magyarország 2019. január 11-én benyújtotta továbbá az állítólagos állami támogatási intézkedésekkel kapcsolatos 
álláspontjának összefoglalását.

(4) A Bizottság észrevételezés céljából a Budport rendelkezésére bocsátotta az említett információkérésekre Magyar
ország által adott első két válasz nem bizalmas változatát. A Budport 2018. július 30-án válaszolt.

2. A KEDVEZMÉNYEZETT

2.1. Az MGH bemutatása

(5) A Liszt Ferenc Nemzetközi Repülőtéren földi kiszolgálási szolgáltatásokat nyújtó MGH 2002-ben jött létre.

(6) Az MGH, amely a bevétele alapján a vizsgálati időszakban mintegy [20–40 %] (*)-os piaci részesedéssel rendelkezett a 
budapesti repülőtér földi kiszolgálási piacán, az alábbi három – szintén a budapesti repülőtéren tevékenykedő – 
magántulajdonban lévő szereplővel versenyez: Çelebi (török, körülbelül [50–70 %]-os piaci részesedés), Menzies 
(brit, körülbelül [0-20 %]-os piaci részesedés) és Budport (magyar). A Budport 2012-től 2017 júliusáig az MGH 
alvállalkozójaként működött, és az MGH-tól származó alvállalkozói bevételt is beleszámítva 2016-ra nagyjából 
[0–10 %]-os piaci részesedést ért el. A Budport kivételével mindegyik társaság nyújt utas-, rakomány -és előtéri 
kezelési szolgáltatásokat a budapesti repülőtéren.

(7) Az MGH korábban a Magyar Légiközlekedési Zrt. (a továbbiakban: Malév), a piacról 2012 februárjában kilépett 
hagyományos magyar légitársaság 100 %-os tulajdonában állt. A Malév biztosította az MGH árbevételének több mint 
[50 %–100 %][…]-át. A Malév 2012. februári felszámolását követően az MGH elvesztette legnagyobb ügyfelét. A 
MGH saját tőkéje 2011-ben negatívba fordult, amikor céltartalékot kellett képeznie a Malév [0–5 milliárd] HUF-t 
([0–17] millió EUR) kitevő követeléseivel szemben. Ebből következően – amint az 1. ábrán szerepel – az MGH saját 
tőkéje a 2010 végi 2,1 milliárd HUF-ról 2011 végére mínusz 85 millió HUF-ra csökkent. Ennélfogva az MGH 2011 
végén a nehéz helyzetben lévő vállalkozások megmentéséhez és szerkezetátalakításához nyújtott állami 
támogatásokról szóló közösségi iránymutatás (1) (a továbbiakban: a 2004. évi megmentési és szerkezetátalakítási 
iránymutatás) értelmében nehéz helyzetben lévő vállalkozásnak minősült. Jóllehet 2012-ben és 2013-ban az MGH 
pozitív EBITDA-val rendelkezett, 2014 és 2017 között EBITDA veszteséget termelt. 2018-ban, a jelentős feltőkésítést 
magában foglaló reorganizációs terv (lásd az 5. intézkedés, v pontját a (17) bekezdésben) végrehajtásának 
megkezdését, az MGH és [az MGH egyik kulcsfontosságú ügyfele] közötti szerződés újratárgyalását, valamint a 
Budporttal kötött szerződésének felmondását követően, az MGH körülbelül [0–2] milliárd […] HUF-tal ([0–6] millió 
EUR) növelte az árbevételét, és az anyagi és a személyi ráfordítások is ennek megfelelő mértékben növekedtek. Ennek 
eredményeként az MGH 40 millió HUF (0,1 millió EUR) összegű, kis mértékben pozitív EBITDA-t ért el.
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(*) Bizalmas információ
(1) A Bizottság közleménye – A Közösség iránymutatása a nehéz helyzetben lévő vállalkozások megmentéséhez és szerkezetátala

kításához nyújtott állami támogatásról (HL C 244., 2004/02. o.).



1. táblázat

Az MGH historikus pénzügyi adatai

(8) A Nemzeti Fejlesztési Minisztérium felügyelete alá tartozó Magyar Nemzeti Vagyonkezelő Zrt. (2) (a továbbiakban: 
MNV) 2012. június 14-én megvásárolta az MGH-t a Malév felszámolás alá tartozó vagyonából.

(9) Az MNV általi felvásárlást követően az MGH számos szerkezetátalakítási intézkedést hajtott végre. Az MGH 
csoportos létszámcsökkentést kezdeményezett (elbocsátott mintegy [0–500][…] munkavállalót) és észszerűsítette a 
költségeit. Az MGH-nak 2012 óta sikerült megőriznie harmadik felekből álló ügyfélportfóliójának jelentős részét – 
amelyekkel jellemzően [3–6] évre kötnek szerződést – és új ügyfeleket (WizzAir, Air China, Emirates stb.) is szerzett, 
bár másokat (LOT, Brussel Airlines) elvesztett. 2012 novemberében az MGH elnyert egy szerződést a WizzAir (3) 
diszkont légitársasággal, amelyet 2015-ben […]-ig megújítottak.

(10) Mivel [az MGH egyik kulcsfontosságú ügyfele] az MGH tevékenységének jelentős részét képviseli, [az MGH egyik 
kulcsfontosságú ügyfele] szolgáltatási szerződéseinek […] alacsony árrése komoly hatást gyakorol az MGH 
nyereségességére. 2017-ben az MGH-nak a feltőkésítés keretein belül sikerült újratárgyalnia és […]-val/-vel emelnie 
[az MGH egyik kulcsfontosságú ügyfelének] felszámított díjakat [az MGH egyik kulcsfontosságú ügyfele] gyorsított 
tendere során (4).

2.2. Az MGH és a Budport közötti együttműködés és konfliktus története

(11) A Budportnak az MGH-val való együttműködése 2012-ben kezdődött, amikor az MGH a Budport részére 
alvállalkozásba adta a 2015. [hónap]-ig érvényes […] jegyértékesítési […] (5). A jegyértékesítési alvállalkozói 
szerződés 2014 és 2016 között évi mintegy […] EBIT-et hozott a Budportnak.

(12) 2017 júliusában, a gyorsított tendert és [az MGH egyik kulcsfontosságú ügyfelével] […] kötött új megállapodást 
követően az MGH felmondta a Budporttal kötött alvállalkozói szerződést. Ez végül ahhoz vezetett, hogy a Budport 
állami támogatással kapcsolatos panaszt nyújtott be. A Budport emellett sikertelenül kísérelte meg elérni az MGH 
felszámolását.
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(2) Magyarország szerint [okok] miatt egy másik állami tulajdonban lévő vállalat, a Tiszavíz Vízerőmű Kft. (a továbbiakban: Tiszavíz) is 
részt vett az MGH felvásárlásában. A Tiszavíz 2012. október 31-én eladta az MGH-n belüli részesedését az MNV-nek, így az MGH az 
MNV 100 %-os tulajdonába került.

(3) A Budport szerint a WizzAir a budapesti repülőtér teljes utasforgalmának mintegy 40 % -át teszi ki.
(4) [Az MGH egyik kulcsfontosságú ügyfele] 2016. […]-án/-én írta ki a gyorsított tendert; a panaszos szerint [az MGH egyik 

kulcsfontosságú ügyfele] körülbelül [2 –5] évvel az MGH-val megkötött […] szerződésének rendes lejárata előtt tette közzé a 
gyorsított tendert; [az MGH egyik kulcsfontosságú ügyfele] az MGH pénzügyi nehézségei miatt írta ki a gyorsított tendert.

(5) A Budport ebben az időben olyan tevékenységeket végzett, amelyekhez nem volt szüksége földi kiszolgálási engedélyre, és a 
szükséges földi kiszolgálási engedélyek egy részét 2013-ban, más részét pedig 2015-ben kapta meg.



(13) […] 2016 augusztusában keresetet indított az MGH ellen a Fővárosi Törvényszéken (amely még folyamatban van), és 
kártérítést követelt az MGH-tól az alvállalkozói szerződés felmondása miatt, valamint az alvállalkozói szerződés 
alapján az MGH által a […] részére fizetendő díjak összegével kapcsolatosan a két vállalkozás között kialakult vitával 
összefüggésben. […] szerint a Bíróság előtti jogvita kimenetelétől függően [a peres eljárások lehetséges pozitív vagy 
negatív hatásai az MGH pénzügyeire].

2.3. A Budport panasza

(14) 2017. augusztus 30-án a Budport panaszt nyújtott be, amelyben azt állította, hogy az MGH összeegyeztethetetlen 
állami támogatásban részesült a 465 millió HUF (kb. 1,5 millió EUR (6)) összegű 2014. évi tőkeemelés (lásd a 
3. intézkedést a (17) bekezdésben) révén, valamint az 5,4 milliárd HUF (kb. 17,6 millió EUR) összegű 2017. évi 
tőkeemelésre vonatkozó, ezután tervezett intézkedésből (lásd az 5. intézkedést a (17) bekezdésben). 
2017. szeptemberi, júniusi és 2018. júliusi további beadványaiban a Budport hozzáfűzte, hogy álláspontja szerint 
három másik intézkedés (az MNV, illetve a teljesen állami tulajdonban álló bank, az MFB által az MGH-nak nyújtott 
kölcsönök alaptőkévé konvertálása) összeegyeztethetetlen állami támogatásnak minősül (lásd az 1., 2. és 
4. intézkedést a (17) bekezdésben).

(15) A Budport állítása szerint ezek az intézkedések lehetővé tették az MGH számára, hogy fenntartsa piaci jelenlétét 
azáltal, hogy költségeinél alacsonyabb áron nyújt szolgáltatásokat a légitársaságoknak. A Budport mindenekelőtt azt 
állítja, hogy az MGH 2014-ben jelentős árengedményekre kényszerült néhány fontos ügyfelének megtartása 
érdekében.

(16) A Budport szerint ezen intézkedéseknek nincs összeegyeztethetőségi alapja.

3. AZ INTÉZKEDÉSEK LEÍRÁSA

(17) A Budport panasza és későbbi beadványai összességében a következő intézkedésekre irányulnak:

i. 1. intézkedés: az MFB által 2012. április 24-én nyújtott 400 millió HUF (kb. 1,3 millió EUR) összegű 
forgótőke-hitel, amelynek kezdeti futamideje 3 hónap, kamatlába pedig 1 havi Bubor + [1–5] % (a kamatlábat 
2012. augusztusban [5–10 %]-ra emelték, később pedig lefelé és felfelé is módosították). Magyarország kifejtette, 
hogy e kölcsön fedezetét az MGH tárgyi eszközei képezték […] eszközök kivételével. Úgy tűnik, hogy a MALÉV 
felszámolója kérte az MFB-hitelt, hogy áthidalják azt az időt, amíg az MGH hozzáfér a Malév csoportszintű 
főszámlájához ([1–2 milliárd] HUF) és az MGH értékesítésre kerül a felszámolás alá tartozó vagyonból. Azonban 
a hitelt végül több alkalommal meghosszabbították a 2012 és 2016 közötti időszakban. Az MGH 2015 végéig 
visszafizetett 130 millió HUF tőkeösszeget és a kapcsolódó kamatot, a fennmaradó 270 millió HUF hitelösszeg 
végső kiegyenlítésére pedig 2016 szeptemberében, az MNV általi 2015. évi tőkeemelésből került sor (lásd alább a 
4. intézkedést).

ii. 2. intézkedés: 580 millió HUF (kb. 1,9 millió EUR) összegű tulajdonosi kölcsön, amelyet egy állami tulajdonban 
álló vállalkozás, a Tiszavíz 2012. június 16-án, két nappal azt követően nyújtott, hogy az MNV-vel együtt 
megvásárolta az MGH tulajdonjogát (7). Az MGH-nak nyújtott ezen áthidaló hitel – amelyet 2013. május 31-ig 
kellett visszafizetni (kamatokat is tartalmazó) egyösszegű kifizetés formájában – a […] HUF összegű […] 
finanszírozására szolgált. E hitel kamatlába megegyezett a referencia-kamatlábról szóló közlemény (8) 
[7–12 %]-kal növelt alapkamatlábával, és a hitelt nem fedezték biztosítékkal. 2012. november 28-án az MNV 
megvásárolta a Tiszavíz részesedését, és megszerezte a tulajdonosi kölcsönt, amely lejáratkor nem került 
visszafizetésre. Ezt követően a tulajdonosi kölcsönt évente meghosszabbították, a kamatláb pedig változatlan 
maradt. 2013. augusztus 30-án a tulajdonosi kölcsön 250 millió HUF tőkeösszegét az MNV saját tőkévé 
konvertálta (lásd a 3. intézkedést), a fennmaradó tőkeösszeget (és esedékes kamatait) pedig a 2017. évi 
tőkeemelés keretében konvertálta saját tőkévé (lásd az 5. intézkedést). A tulajdonosi kölcsön nyújtása ugyanabban 
az évben történt, mint a 800 millió HUF összegű tőkeemelés és az MGH részvények 500 000 HUF áron történő 
megvásárlása. Az MNV és a Tiszavíz mindkét intézkedést közösen hajtotta végre. A Budport a beadványaiban 
felhívta a Bizottság figyelmét erre a kérdésre.
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(6) Ellenkező jelzés hiányában valamennyi összeg HUF-ban értendő, és az annak megfelelő EUR-ban megadott összeg csak 
tájékoztatásul, 1 EUR = 305 HUF árfolyamon szerepel.

(7) Magyarország kifejti, hogy a felvásárlás azon alapult, hogy BDO diszkontált cash flow módszerek alapján megállapította az MGH 
értékét.

(8) A Bizottság közleménye a referencia-kamatláb és a leszámítolási kamatláb megállapítási módjának módosításáról (HL C 14., 
2008.1.19. o.).



iii. 3. intézkedés: az MNV által 2013-ban nyújtott tőkeemelés, amelyre annak révén kerül sor, hogy az említett 
tulajdonosi kölcsönből – vagyis a 2. intézkedésből – 250 millió HUF (kb. 0,8 millió EUR) összeget saját tőkévé 
konvertáltak.

iv. 4. intézkedés: az MNV által 2014-ben biztosított, és 2015 januárjában folyósított 465 millió HUF (kb. 1,5 millió 
EUR) összegű új tőkeinjekció. Ebből [200-400] millió HUF összeget a […] társasággal közösen kifejlesztésre 
kerülő [X projekt], [0-200] millió HUF összeget pedig [Y projekt] fejlesztésére kellett volna fordítani[…]. A 
tőkejuttatást azonban nem a tervezett célokra fordították, hanem a magyar adóhatóság és az MFB [felé történő 
hitelrendezésre] (9) […].

v. 5. intézkedés: az MNV által 2017. szeptember 20-án biztosított 5 364 millió HUF (kb. 17,6 millió EUR) összegű 
tőkeemelés, az alábbi háromütemezés szerint nyújtva:

— „0. ütem”: 554 millió HUF (kb. 1,8 millió EUR) hitel-tőke konverzió (már megvalósult), amely az alábbiakból 
áll: i. 330 millió HUF, a 2012. évi tulajdonosi kölcsönnek (2. intézkedés) a 2013. évi részleges tőkekonverziót 
(3. intézkedés) követően fennmaradó tőkeösszege, valamint ii. 224 millió HUF, a 2012 óta e hitelhez 
kapcsolódóan felhalmozott kamatok.

— „I. ütem”: 4 110 HUF (kb. 13,5 millió EUR) friss tőkeemelés (már megvalósult);

— „II. ütem”: 700 millió HUF (kb. 2,3 millió EUR) későbbi szakaszban megvalósítandó tőkeemelés, amelyet a 
Magyarország által szolgáltatott információk szerint 2018 végéig nem folyósítottak.

(18) A fenti intézkedések összességében láthatólag mintegy 20 millió EUR összegnek (10) felelnek meg.

4. MAGYARORSZÁG ELŐZETES ÉSZREVÉTELEI

4.1. Általános észrevételek

(19) Magyarország azt hangsúlyozta, hogy a Malév csődjét követően az MGH 2012-ben nehézségekkel küzdött, ami arra 
kényszerítette az MGH-t, hogy a piacon maradás érdekében alacsony árrésű szerződést kössön [az MGH egyik 
kulcsfontosságú ügyfelével].

(20) Magyarország szerint az MGH-nak strukturális kihívásokkal kellett szembenéznie amiatt, hogy régi eszközkészlete 
magas karbantartási költségeket igényelt, valamint amiatt, hogy viszonylag magas foglalkoztatási költségek 
jelentkeztek, mivel […].

(21) Az MGH emellett 2012-ben állítólag kedvezőtlen alvállalkozói szerződést kötött a Budporttal, alvállalkozásba adva a 
Budportnak [az MGH egyik kulcsfontosságú ügyfele] utasai számára történő jegykiadás jövedelmező üzletágát. 
Magyarország kifejti, hogy az MGH akkori vezetése által elfogadott alvállalkozás egyértelműen hibás lépés és 
fenntarthatatlan volt az MGH számára, viszont szokatlanul jövedelmező volt a Budportnak.

(22) E nehézségek ellenére az MGH 2012 óta elért bizonyos fokú kedvező eredményeket (2013-ban korlátozott mértékű, 
de pozitív nyereség, 2016-tól bővülő értékesítés). A jövőben még jobb teljesítmény is várható annak fényében, hogy 
az MGH 2017-ben újratárgyalta [az MGH egyik kulcsfontosságú ügyfelével] megkötött szerződését (11), valamint 
felmondta a Budporttal kötött alvállalkozói szerződését. A 2018-as pénzügyi év tekintetében rendelkezésre álló 
auditált adatok szerint az MGH 2018-ban 40 millió HUF összegű (kb. 0,1 millió EUR) EBITDA eredményt ért el.

(23) Magyarország azt állítja, hogy az MGH 2013 óta már pozitív EBITDA eredményt termelt volna, ha egyrészt 2013-tól 
élvezte volna [az MGH egyik kulcsfontosságú ügyfelével] megkötött új szerződési feltételek előnyeit, másrészt pedig 
saját maga érte volna el a Budport EBITDA eredményét, ha – alvállalkozásba adás helyett – a társaságon belül 
biztosították volna a jegykiadási szolgáltatást [az MGH egyik kulcsfontosságú ügyfele] számára.
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(9) Ez az MFB-hitel kintlevő egyenlegének behajtásához kapcsolódott.
(10) Nem számítva a 3. és az 5. intézkedés részét képező tőkekonverziót (2. intézkedés).
(11) A járatonkénti földi kiszolgálási díj az új szerződés alapján 2017 negyedik negyedévében [50 –200] EUR-val emelkedett 2016 

negyedik negyedévéhez képest.



4.2. Magyarország egyedi intézkedésekre vonatkozó álláspontja

4.2.1. Az MGH-nak nyújtott előny

(24) A magyar hatóságok szerint az állítólagos intézkedések nem minősülnek állami támogatásnak, mivel megfelelnek a 
piacgazdasági szereplő elvének.

1. intézkedés: az MFB által 2012. április 27-én nyújtott 400 millió HUF összegű hitel és annak későbbi 
módosításai

(25) Magyarország azzal érvel, hogy az MFB-hitel az alábbiak miatt nem tartalmaz támogatást:

i. Ezt a forgótőke-hitelt (12) az MGH eredetileg 3 hónapos futamidővel kötötte meg (amit később többször 
meghosszabbítottak), és a 270 millió HUF összegű kintlevőség egyenlegét 2016-ban végül visszafizették.

ii. Tőkeösszege visszafizetésre került a következő kamatteherrel: i. 1 havi Bubor plusz ii. kamatkülönbözet, amely 
együtt minden esetben meghaladta (2012. július kivételével) az i. EB 2012–2016-os időszakra vonatkozó 
referencia-kamatlábát, plusz ii. a referencia-kamatlábról szóló közleményben szereplő kamatkülönbözetet (13). 
Ami a kamatkülönbözetet illeti, az MFB-hitel futamideje alatt az MFB először [pénzügyi nehézségekkel 
küzdőnek], majd [gyengének] és ismét [pénzügyi nehézségekkel küzdőnek] minősítette az MGH-t. A magyar 
hatóságok szerint a biztosítékot szokásosnak, később pedig kiváló minőségűnek minősítették. A magyar 
hatóságok e tekintetben azt állítják, hogy a hitelbiztosíték könyv szerinti értéke fokozatosan [500–1000] millió 
HUF-ról [400–1000] millió HUF-ra csökkent, ami fedezte a hitel tőkeösszegét.

iii. Magyarország szerint továbbá az MGH az MFB-hitelnél kedvezőbb feltételek mellett tudott hitelkeret-megálla
podást kötni egy kereskedelmi bankkal: 2013. augusztus 8-án [0–400] millió HUF értékű rulírozó 
hitelkeret-megállapodást kötött […]-val/-vel, 1 hónapos Bubor plusz [3 %– 6 %]-os kamatláb mellett. 
Magyarország szerint ez megfelelő viszonyítási alap, amely megerősíti, hogy az MFB-hitel megfelel a piaci 
feltételeknek.

2. intézkedés: A Tiszavíz által nyújtott, 580 millió HUF értékű 2012-es tulajdonosi kölcsön, és annak MNV általi 
felvásárlása és részleges meghosszabbítása

(26) Ami a tulajdonosi kölcsön piacgazdasági szereplő tesztnek való megfelelését illeti, Magyarország azt állítja, hogy az 
MNV utasításai alapján eljáró Tiszavíznek a tulajdonosi kölcsön nyújtását megelőzően nem kellett előzetes 
tanulmányt megrendelnie, mivel támaszkodhatott a BDO tanácsadó cég (14) által az MGH felvásárlásával ösz
szefüggésben készített tanulmányra. Magyarország rámutat, hogy mindössze két nap telt el a BDO-tanulmány által 
lefedett felvásárlás és a tulajdonosi kölcsön nyújtása között. Magyarország szerint a tulajdonosi kölcsön, valamint a 
vételár és a [500–1000] millió HUF összegű 2012-es tőkeemelés együttesen megfelel a piacgazdasági szereplő 
tesztnek, mivel a BDO-tanulmány szerint a saját tőke diszkontált cash flow megközelítés szerint számított valós piaci 
értéke magasabb volt, mint az MGH vételára ([0–1] millió HUF), az MGH 2012-es tőkeemelése ([500–1000] millió 
HUF […]), és a tulajdonosi kölcsön (580 millió HUF) együttes összegei. A BDO-tanulmány az MGH tulajdoni 
hányadának becsült értékét is megadja (nettó eszközértéken [400–800] millió HUF), amit a BDO kevésbé tart 
relevánsnak az MGH saját tőkéje valós piaci értékének meghatározása tekintetében.

(27) Magyarország továbbá azzal érvel, hogy a tulajdonosi kölcsön nem tartalmazott támogatást, mivel a 
referencia-kamatlábról szóló közleménnyel összhangban lévő kamatláb mellett nyújtották.
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(12) Eredeti feltételek: biztosíték: valamennyi tárgyi eszköz a lízingelt eszközök kivételével (1 ranghely). […]
(13) A Bizottság közleménye a referencia-kamatláb és a leszámítolási kamatláb megállapítási módjának módosításáról (HL C 14., 

2008.1.19.).
(14) A BDO 2012. áprilisi becslése szerint az MGH saját tőkéjének diszkontált cash flow megközelítés szerinti valós piaci értéke 2012. 

február 29-én [1000–2000] millió HUF volt. Magyarország szerint az MNV/Tiszavíz azért rendelte meg ezt a tanulmányt, mivel 
„tisztában voltak azzal, hogy az MGH »megmentése« állami támogatással kapcsolatos problémákat vethet fel”.



2. táblázat

A BDO-tanulmány pénzügyi előrejelzéseinek kivonata (15)

(ezer HUF)

Üzemi eredmény alakulása (Mastercard Lounge 
lehetőségek figyelembevétele nélkül) 2010 2011 2012 2013 2014 2015 2016

Értékesítés nettó árbevétele 10 016 461 10 589 409

Egyéb bevételek 178 812 92 936

Anyagköltség 5 375 653 5 549 784

Személyi jellegű ráfordítások 3 783 250 3 785 390

Értékcsökkenési leírás 387 547 210 021

Egyéb ráfordítások 510 393 1 216 236

ÜZEMI TEVÉKENYSÉG EREDMÉNYE 138 430 - 79 086

Üzemi eredmény alakulása (Mastercard 
Lounge lehetőségek figyelembevételével)

ÜZEMI TEVÉKENYSÉG EREMÉNYE 138 430 - 79 086

3. intézkedés: az 580 millió HUF összegű tulajdonosi kölcsönnek az MNV általi 250 millió HUF összegű 
részleges tőkekonverziója

(28) Magyarország szerint a tőkekonverzió nem független a 2. intézkedéstől. Magyarország azt állítja, hogy a 2013-as 
intézkedés hiányában az MGH jegyzett tőkéje két egymást követő évben a jogszabályban előírt minimális szint alá 
esett volna, és ezért felszámolásra, fúzióra vagy feltőkésítésre lett volna szükség.

(29) Magyarország szerint a 3. intézkedés keretében nem biztosítottak további forrásokat az MGH számára.

(30) Tekintettel arra, hogy a tulajdonosi kölcsönt nem látták el fedezettel, az MNV állítólagosan nem került jobb helyzetbe 
fedezett nélküli kölcsönadóként, mint részvényesként. Emellett Magyarország kezdetben azzal érvelt, hogy mivel 
akkor az MNV volt az MGH egyetlen, fedezettel nem rendelkező hitelezője és részvényese, nem volt szükség arra, 
hogy külön értékelést készítsenek erről az ügyletről. Magyarország később előadta, hogy álláspontja szerint erre az 
ügyletre röviddel a BDO értékelése után került sor, és az nem járt olyan következménnyel, hogy az MNV-nek az 
MGH-ba eszközölt összes befektetése meghaladta volna azt a maximális összeget, amelyet egy magánbefektető kész 
lett volna befektetni az MGH-ba az említett értékelés szerint.
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(15) Az üzleti terv két forgatókönyvet mérlegelt. Az első abból a feltételezésből indult ki, hogy a bevételek a jelenlegi bevételi struktúra 
szerint alakulnak. A második forgatókönyv esetében a vállalat figyelembe vette a […]-t is. A pénzügyi előrejelzés 2016-ig mindkét 
terv szerint viszonylag közel áll egymáshoz, és a második forgatókönyv esetében [0–1] millió HUF 2017-es üzemi eredményre 
vonatkozó kiegészítő előrejelzést tartalmaz.



4. intézkedés: a 2015-ös tőkeinjekció

(31) Magyarország azt állítja, hogy az MGH vezetése által készített előzetes tanulmány alapján, amely alátámasztotta a két 
beruházás várható nyereségességét, az MNV meg volt győződve a beruházás ésszerűségéről. E tanulmány szerint 8 év 
[…] alatt [0,5–5] milliárd HUF […] összegű nyereség várható [az X projektbe] történő befektetéstől, [az Y projekt] 
pedig várhatóan összesen [0,3–3] milliárd HUF nyereséget termel. Magyarország szerint eképpen nem volt szükség 
arra, hogy az MNV „saját előzetes gazdasági értékelést készítsen az MGH vállalkozásáról”, mivel „ismerte” az MGH 
helyzetét.

3. táblázat

Az MGH által készített tanulmánynak [az X projektre] és [az Y projektre] vonatkozó pénzügyi előrejelzései

(32) Magyarország azt állítja továbbá, hogy ez az ügylet azonos feltételek mellett jött létre, mivel nem voltak lényeges 
eltérések az MGH-nak és a […]-nak/-nek a […] projektben való részvétele között.

5. intézkedés: a 2017. évi tőkeinjekció (5364 millió HUF összegű tőkeemelés)

(33) Magyarország kifejti, hogy az MNV jogilag köteles volt feltőkésíteni az MGH-t, mivel annak saját tőkéje 2015-ben és 
2016-ban a jogszabályban meghatározott határérték alá csökkent. Az MGH vezetése 2017-ben olyan tervet készített, 
amely előirányozta a […]-val/-vel (magántulajdonban lévő üzemeltető) és [az MGH egyik kulcsfontosságú ügyfelével] 
kötött jelentős szerződések újratárgyalását, a Budporttal kötött szerződésének felmondását, valamint egy 
eszközkorszerűsítési programot.

(34) Magyarország kifejti, hogy a 2017-es tőkeinjekció a következő célra szolgált:

i. A 0. ütem (554 millió HUF) arra irányult, hogy visszafizessék az MNV 330 millió HUF tulajdonosi kölcsönének 
(2. intézkedés) kintlevő egyenlegét, és a kölcsön 224 millió HUF kamatát.

ii. Az I. ütem (4110 millió HUF) fő célja a beszállítókkal szembeni lejárt tartozások rendezése ([0-2] milliárd HUF), 
a berendezések korszerűsítésére fordított beruházási kiadásokhoz források biztosítása ([2–4] milliárd HUF), 
valamint a 2017-es és 2018-as üzemi tevékenység finanszírozása ([0-1] milliárd HUF) volt.

iii. A II. ütemet (700 millió HUF) […] fordítanák.

(35) Magyarország szerint a piacgazdasági szereplő teszt teljesült: A Deloitte elkészítette az MGH tervének előzetes 
„magas szintű felülvizsgálatát”, amely szerint 2019-ben várhatóan helyreáll a nyereségesség, és [8–20] %-os belső 
megtérülési ráta keletkezik, mely meghaladja a piacgazdasági befektető megtérülési követelményét([8–20] %-os 
súlyozott átlagos tőkeköltség („WACC”)). Magyarország szerint ez a WACC figyelembe veszi, hogy a hasonló 
társaságok finanszírozási költsége alapján az MGH adósságát [0–3] %-os kockázati prémium terheli az 
államkötvényekhez képest.
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4. táblázat

A Deloitte magas szintű felülvizsgálata alá vont reorganizációs terv pénzügyi kimutatásai
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(36) Magyarország emellett azt állítja, hogy egy, a vállalattal szemben már gazdasági kitettséggel rendelkező 
magánbefektető szempontjából gazdaságilag racionális döntés volt az MNV azon döntése, hogy az MGH 
felszámolása helyett inkább feltőkésíti a vállalkozást.

(37) Bár a 0. és az I. ütemről már döntés született és azokat végrehajtották, Magyarország kifejti, hogy Magyarország 
2018. szeptember 11-i beadványának megfelelően a II. ütemet még nem hajtották végre. Magyarország szerint a 
II. ütemet akkor fogják végrehajtani, ha az MNV úgy ítéli meg, hogy az MGH a reorganizációs tervnek megfelelően 
fejlődik.

4.2.2. Az államnak való betudhatóság

(38) A magyar hatóságok az államnak való betudhatóságot nem vitatták (lásd a (45). és a (48) bekezdést).

5. ÉRTÉKELÉS

(39) Ez a határozat a fenti (17) bekezdésben említett öt szerkezetátalakítási támogatási eszközre vonatkozik.

(40) A Bizottság először azt vizsgálja meg, hogy a szóban forgó intézkedések a Szerződés 107. cikkének (1) bekezdése 
szerinti állami támogatással járnak-e. A Bizottság ezután megvizsgálja, hogy a támogatást már végrehajtották-e, és az 
a belső piaccal összeegyeztethetőnek tekinthető-e.

5.1. A Szerződés 107. cikkének (1) bekezdése értelmében vett állami támogatás megléte

5.1.1. Bevezetés

(41) Az EUMSZ 107. cikkének (1) bekezdése szerint „a belső piaccal összeegyeztethetetlen a tagállamok által vagy állami 
forrásból bármilyen formában nyújtott olyan támogatás, amely bizonyos vállalkozásoknak vagy bizonyos áruk 
termelésének előnyben részesítése által torzítja a versenyt, vagy azzal fenyeget, amennyiben ez érinti a tagállamok 
közötti kereskedelmet”.

(42) Ebből következően ahhoz, hogy egy intézkedés állami támogatásnak minősüljön az EUMSZ 107. cikkének 
(1) bekezdése értelmében, az alábbi halmozott feltételeknek kell teljesülniük: i. az államtól vagy állami forrásokból 
kell származnia és az államnak betudhatónak kell lennie; ii. előnyt kell nyújtania egy vállalkozás számára; 
iii. szelektívnek kell lennie, vagyis előnyt kell nyújtania bizonyos vállalkozásoknak vagy bizonyos áruk termelésének; 
és iv. torzítania kell a versenyt, vagy a verseny torzításával kell fenyegetnie, és érintenie kell a tagállamok közötti 
kereskedelmet.

5.1.2. Állami eredet: állami források használata és az államnak való betudhatóság

(43) Amint azt a Bíróság kimondta (16), az intézkedéseket akkor lehet az EUMSZ 107. cikkének (1) bekezdése szerinti 
állami támogatásnak minősíteni, ha a) azokat közvetlenül vagy a rá ruházott hatáskörében eljáró közvetítőn 
keresztül közvetve állami forrásokból finanszírozzák, és b) azok az államnak betudhatók. A tagállam fogalma a 
hatóságok összes szintjét magában foglalja függetlenül attól, hogy az országos, regionális vagy helyi szerv (17).

5.1.2.1. Állami források felhasználása

(44) Az 1–5. intézkedés állami források felhasználásával jár, mivel állami tulajdonú szervezetek (MFB, MNV, Tiszavíz (18)) 
nyújtották azokat.

5.1.2.2. Az államnak való betudhatóság

(45) A Bizottság megjegyzi, hogy Magyarország nem vitatja az öt fent említett intézkedés államnak való betudhatóságát.
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(16) Lásd: C-482/99, Franciaország kontra Bizottság (Stardust Marine) ügy, ECLI:EU:C:2002:294.
(17) C-248/84, Németország kontra Bizottság ügy, ECLI:EU:C:1987:437, 17. pont.
(18) A Tiszavíz a 2. intézkedés időpontjában, 2012. június 16-án közvetlenül állami tulajdonban volt. (említést érdemel, hogy a 

későbbiekben a Tiszavíz az MNV közbeiktatásával közvetett állami tulajdonba került 2012. november 28-tól, amikor az MNV 
megvásárolta a Tiszavízen belüli állami részesedést).



(46) Az illetékes minisztérium jóváhagyta az MNV és a Tiszavíz intézkedéseit. Ezenfelül a határozathozatali gyakorlat 
során (19) az MNV tekintetében már megállapítást nyert az államnak való betudhatóság, a Tiszavizet – amelynek 
részvétele főként […] jellegű volt – pedig az MNV képviselte.

(47) Úgy tűnik, hogy az államnak tudható be 2. intézkedésnek az MNV és a Tiszavíz – két állami tulajdonban lévő 
társaság – általi, valamint a 3., 4. és 5. intézkedésnek az MNV általi biztosítása.

i. Az MNV a Nemzeti Fejlesztési Minisztérium felügyelete alá tartozó Magyar Nemzeti Vagyonkezelő Társaság. A 
Bizottság korábban arra a következtetésre jutott, hogy az MNV által nyújtott hasonló intézkedések az államnak 
voltak betudhatók (20).

ii. Maguk a magyar hatóságok is úgy tekintik, hogy a Tiszavíz részvétele csupán […] jellegű volt, mivel az MNV 
[…]. Társaságjogi szempontból az MNV képviselte a Tiszavizet, amely néhány hónappal később az MNV-re 
ruházta át a tulajdonosi kölcsönét. A Tiszavíz 2008. április 30. és 2012. április 2. között az MNV tulajdonában 
állt. Azóta közvetlenül a Magyar Állam birtokolja a Tiszavíz tulajdonrészét, és a Magyar Állam jogait az MNV 
gyakorolja.

iii. Magyarország 2019. január 11-én kelt beadványában megemlítette, hogy ezen intézkedések tekintetében a 
Nemzeti Fejlesztési Minisztérium volt az illetékes döntéshozó szerv.

(48) Bár Magyarország nem állította, hogy az MFB-hitel nem az államnak tudható be, beadványa szerint az MFB-hitelről 
nem született külön kormányzati határozat. Mindazonáltal úgy tűnik, hogy az 1. intézkedés nyújtása és annak 
későbbi módosítása a Stardust Marine kritériumokon alapuló alábbi okokból az államnak tudható be (21):

i. Az MFB 2012. évi éves jelentése szerint: „MFB Zrt. feladata a kormányzat fejlesztési politikájának támogatása és a 
rendelkezésére álló teljes eszközkészlet felhasználásával a gazdasági növekedés elősegítése, a versenyképesség javítása, a 
munkahelyteremtés, a foglalkoztatás megszilárdítása és a regionális különbségek enyhítése .” A MFB tevékenysége „kiterjed 
kedvezményes hitelek nyújtására belföldi vállalkozások számára” (22).

ii. Az MFB finanszírozási szükségleteiből eredő fizetési kötelezettségeinek teljesítésére kiterjedő állami 
kezességvállalás megléte szintén azt támasztja alá, hogy az állam szigorúan felügyeli az MFB tevékenységét.

iii. Az MFB 2011. december 29-én kelt alapító okirata szerint a tulajdonosi jogokat gyakorló miniszter (jelenleg az 
állami tulajdonban lévő vagyoni eszközökért felelős nemzeti fejlesztési miniszter) az MFB felügyelő 
bizottságának, elnökének és vezérigazgatójának kinevezéséért viselt felelőssége mellett arra is jogosult, hogy 
kinevezze és visszahívja az MFB Igazgatóságának (amelyen a vezérigazgató elnököl) tagjait. A miniszter bármikor 
indokolás nélkül felmentheti az Igazgatóság tagjait. Ezenfelül az Igazgatóság hagyta jóvá az 1. intézkedést és 
annak több módosítását.

iv. Továbbá a határozathozatali gyakorlat során az MNV-vel kapcsolatos döntések tekintetében már megállapítást 
nyert az államnak való betudhatóság (23).

v. A Cimos-határozatban (24) a Bizottság hasonlóképpen úgy ítélte meg, hogy az állami tulajdonú SID bank által 
nyújtott intézkedés az alábbi okokból az államnak tudható be: i. a döntésért felelős felügyelőbizottságnak az 
állam általi kinevezése, valamint ii. a bank stratégiai célkitűzései.

(49) A fentiek alapján az öt intézkedés az államnak tudható be.
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(19) A Magyar Légiközlekedési Zrt.-ről szóló 2012. január 9-i határozat, SA.30584, HL L. 92., 2013.
(20) A Magyar Légiközlekedési Zrt.-ről szóló 2012. január 9-i határozat, SA.30584, HL L. 92., 2013.
(21) A Bíróság 2002. május 16-i ítélete, Franciaország kontra Bizottság, C-482/99, ECLI:EU:C:2002:294.
(22) Az MFB weboldalán 2018. szeptember 6-án található szöveg – https://www.mfb.hu/en/about-the-bank-s1812
(23) A Bizottság 2011/269/EU határozata (2010. október 27.) a Magyarország által a Péti Nitrogénművek Zrt. részére nyújtott C 14/09 

(korábbi NN 17/09) állami támogatásról (HL L 118., 2011., 9. o).
(24) A Bizottság 2015. június 8-i határozata a Szlovénia által a Cimos csoport javára megvalósítani tervezett SA.37792. (2014/C) 

(korábbi 2013/N.) számú állami támogatásról.

https://www.mfb.hu/en/about-the-bank-s1812


5.1.3. Gazdasági előny

Előzetes megjegyzés

(50) Amint a (23) bekezdésben szerepel, Magyarország azt állítja, hogy az MGH 2013 óta már pozitív EBITDA-val 
rendelkezett volna, ha egyrészt 2013-tól […] a(z) […]-val/-vel újratárgyalt feltételek […], másrészt pedig saját maga 
érte volna el a Budport EBITDA-ját, ha alvállalkozásba adás helyett a társaságon belül biztosították volna a 
jegykiadási szolgáltatást [az MGH egyik kulcsfontosságú ügyfele] számára. Ezek az érvek azonban nem oszlatják el az 
MGH számára nyújtott előny esetleges fennállásával kapcsolatos aggályt. Magyarország ugyanis nem igazolta 
meggyőzően, hogy 2013-tól észszerűen elvárható volt egyrészt, hogy [az MGH egyik kulcsfontosságú ügyfele] 
észszerű időn belül hajlandó újratárgyalni a feltételeket oly módon, hogy az MGH-val megkötött szerződését 
nyereségessé tegye az utóbbi számára, másrészt pedig, hogy az MGH képes lett volna a társaságon belül legalább a 
Budporthoz hasonló hatékonysággal biztosítani a Budport szolgáltatásait. Mindenesetre, még ha a magyar hatóságok 
azt feltételezik is, hogy az MGH nyereséges lett volna [az MGH egyik kulcsfontosságú ügyfelével] 2017-ben 
ismételten újratárgyalt feltételek mellett, valamint akkor, ha saját maga végzi a Budport számára alvállalkozásba adott 
tevékenységet, az ilyen utólagosan kialakított érvelés nem releváns annak értékelése tekintetében, hogy milyen 
megfontolások vezérelték az intézkedések biztosítóit a döntéshozatal idején.

(51) Ezen túlmenően a Bizottság a társaság finanszírozásával kapcsolatosan megjegyzi, hogy (a iii. pontban említett 
[0–400] millió HUF rulírozó hitel kivételével) a magyar hatóságok semmilyen bizonyítékot nem nyújtottak be arra 
nézve, hogy 2012 óta valamely magánbank vagy befektető az MNV-hez és az MFB-hez hasonló pénzösszeget (azaz 
mintegy 7 milliárd HUF) adott volna kölcsön az MGH-nek vagy fektetett volna be az MGH-ba: tehát az MGH által 
2012 óta megkötött legtöbb finanszírozási szerződés, valamint a társaság teljes közép/hosszú távú finanszírozása 
láthatólag állami tulajdonban lévő szervezetek közreműködésén nyugszik. Következésképpen előzetesen úgy tűnik, 
hogy az MGH hosszú távú szükségleteit csak az állami tulajdonban lévő szervezetek beavatkozása tette lehetővé. Bár 
ez a megállapítás önmagában nem bizonyítja az MGH-nak nyújtott előny fennállását, rávilágít arra, hogy a társaság 
2012 óta folyamatosan állami tulajdonban lévő szervezetek pénzügyi támogatására szorult.

1. intézkedés: az MFB által 2012. április 27-én nyújtott 400 millió HUF összegű hitel és annak későbbi 
módosításai

(52) A következő okok miatt kétséges, hogy az MFB által nyújtott hitel és annak későbbi módosításai megfelelnek-e a piaci 
feltételeknek:

i. Magyarország nem szolgáltatott bizonyítékot arra vonatkozóan, hogy az MFB alapos előzetes értékelést végzett 
volna annak felmérésére, hogy az MGH képes-e visszafizetni a hitelt: mivel az MGH-nak nyújtott hitel állítólag 
áthidaló hitelként szolgált arra az időszakra, amíg az MGH nem fért hozzá a Malév Zrt. csoportszintű 
főszámlájához […] (lásd a 1. intézkedés leírását a (1) bekezdésben), egy magánhitelező felmérte volna különösen 
azt, hogy mennyire valószínű, hogy az MGH visszakapja a Malév Zrt.-vel közös pénzeszközök rá eső részét. Úgy 
tűnik azonban, hogy az MFB ezzel nem foglalkozott. Ezenfelül a (26) bekezdésben említett, a BDO által készített 
tanulmányra Magyarország nem az 1. intézkedés (hanem a 2. és a 3. intézkedés) vonatkozásában hivatkozott, és 
a tanulmány nem is kapcsolódik az 1. intézkedéshez.

ii. Megkérdőjelezhető, hogy egy piaci hitelező hajlandó lett volna ilyen hitelt nyújtani, tekintettel arra, hogy az 
MGH éppen akkor vesztette el legnagyobb ügyfelét (a Malévet), és még nem kötött szerződést [az MGH egyik 
kulcsfontosságú ügyfelével] (ezt a szerződést 2012. szeptember 3-án írták alá). Magyarország nem szolgáltatott 
bizonyítékot különösen arra vonatkozóan, hogy az MFB felmérte volna egy ilyen szerződés létrejöttének 
valószínűségét (például [az MGH egyik kulcsfontosságú ügyfele] vagy más lehetséges jövőbeli ügyfelek 
szándéknyilatkozata alapján) vagy megvizsgálta volna bármely olyan jelentős jövőbeli ügyfél pénzügyi helyzetét, 
amellyel az MGH tárgyalásokat folytatott a hitelnyújtás idején.

iii. Emellett – ellentétben Magyarországnak a (25) bekezdéiii. pontban foglalt állításával – az MFB által 2012 
áprilisában nyújtott hitel nem tekinthető egyenrangúnak azzal a hitellel, amelyet egy magán [kereskedelmi bank] 
nyújtott 2013 augusztusában, és ennek okai a következők:

— a két hitelt több mint egy év különbséggel nyújtották; emellett időközben az MGH finanszírozási struktúrája 
több szempontból is jelentősen megváltozott: amikor […] hitelmegállapodást kötött az MGH-val, akkor az 
MGH már szerződést kötött [az MGH egyik kulcsfontosságú ügyfelével] 2012 novemberében, és tulajdonosi 
kölcsönt kapott az MNV-től (2. intézkedés); amikor az MFB hitelt nyújtott az MGH-nak, akkor a fentiek még 
nem történtek meg (lásd az (52)ii. pontot); ezért nem tekinthető úgy, mintha a két hitelt egyidejűleg 
nyújtották volna, hanem a két hitelnyújtás között eltelt valamennyi idő, és ezalatt megváltoztak a gazdasági 
körülmények.
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— Továbbá […] a hitelnyújtás sem tekinthető egyenrangúnak az MFB-hitelek módosításaival, mivel amikor az 
MFB a hitel meghosszabbítása mellett döntött, akkor már volt korábbi gazdasági kitettsége az MGH-val 
szemben, míg […] esetében úgy tűnik, hogy ez nem volt elmondható.

iv. Még ha egy piaci hitelező hajlandó is lett volna a szóban forgó hitelnyújtásra, akkor is kétséges, hogy azt ilyen 
kamatlábak mellett tette volna, tekintetbe véve az MGH rossz pénzügyi helyzetét és a felajánlott biztosíték 
minőségét, ellentétben azzal, amit Magyarország a (25) bekezdés ii. pontjában állít: Magyarország állítása szerint 
az MGH által az MFB-nek nyújtott biztosíték ingó javakból állt, amely az MFB megítélése szerint „általános” (azaz 
szokásos) […] (25) volt a hitel összegéhez (400 millió HUF) képest. Ez az érvelés a fedezetként szolgáló eszközök 
könyv szerinti értékének és a fennálló tőketartozásnak az összehasonlításán alapul. A Bizottság rendelkezésére 
álló információk alapján ebben a szakaszban valóban kétséges, hogy a fedezetként szolgáló eszközök – az 
MGH-nak valószínűleg az MFB felé való nemteljesítés miatti felszámolása esetén bekövetkező – kényszerérté
kesítéséből származó bevétel nem lett volna lényegesen alacsonyabb, mint a könyv szerinti érték. A Bizottság 
bekérte különösen az MFB igazgatótanácsának vagy a hitelnyújtásról (és a hitelfeltételek későbbi módosításairól) 
döntő egyéb belső szervének jegyzőkönyveit, valamint arról érdeklődött, hogy készült-e külső szakértői becslés a 
hitelhez kapcsolódó biztosíték értékéről; a Bizottsághoz nem jutott el semmilyen, az MFB által a biztosítékra 
vonatkozóan készített értékelés, és az MFB igazgatótanácsának vagy a hitelnyújtásról döntő legmagasabb 
szervének Magyarország által megküldött jegyzőkönyveiből nem egyértelmű, hogy az MFB mekkora értékűnek 
tekintette a hitel biztosítékát. A Bizottság ezért úgy véli, hogy a hitel nemteljesítéskori veszteségrátája 
valószínűleg nem tekinthető 60 %-nál alacsonyabbnak. A referencia-kamatlábról szóló közlemény (konkrétan 
annak 6. lábjegyzete) alapján ez azt jelenti, hogy a biztosítékot előzetesen alacsony minőségűnek lehetett volna 
tekinteni szemben azzal, hogy az MFB 2012. május és 2016. június között általános minőségűnek, 2016 
júliusában és augusztusában pedig magas minőségűnek tekintette. Ennek következtében az MFB által az MGH 
felé felszámított kamatláb alacsonyabb volt annál, amit a referencia-kamatlábról szóló közlemény az alacsony 
minőségű biztosíték esetére meghatároz.

v. Az MFB kevesebb mint 4 év alatt [5–10] alkalommal módosította az MGH-nak nyújtott hitel feltételeit a lejárat 
többszöri meghosszabbítása révén, mivel az MGH képtelen volt az ütemezés szerint törleszteni. Semmi nem 
bizonyítja, hogy e módosítások tekintetében az MFB mennyiségi értékelést végzett volna, sem pedig azt, hogy 
törekedett volna a biztosíték érvényesítésére.

vi. Ezzel szemben az MFB különböző igazgatósági és hitelbizottságainak a hitel nyújtásával és későbbi 
módosításaival kapcsolatos jegyzőkönyveiből úgy tűnik, hogy több belső eljárási követelmény alól mentességet 
biztosítottak, így konkrétan az alól is, amelynek értelmében a hitel [80–100 %]-át biztosítékkal kellett volna 
fedezni. Az MFB elfogadta, hogy a hitelösszegnek csupán [40–59] %-át fedezze biztosíték. Nem világos, hogy mi 
indokolta az említett mentesség megadását.

vii. A Bizottság megjegyzi azt is, hogy önmagában Magyarország azon állítása, miszerint az MFB által nyújtott hitelt 
végül visszafizették (lásd: a (25) bekezdést), olyan utólagos megállapításon alapul, amelyet az MFB a hitel 
odaítélésének idején nem ismerhetett. A hitel jelentős részét (270 millió HUF-ot) ráadásul egy olyan másik 
intézkedés (a 4. intézkedés) révén fizették vissza, amely az előzetes értékelés szerint állami támogatásnak tűnik 
(lásd a (60) bekezdést).

(53) A fentiek és különösen az (52) bekezdés ii. és iii. pontja alapján a Bizottságnak kétségei vannak afelől, hogy egy piaci 
hitelező hajlandó lett volna hitelt nyújtani.

(54) Még ha egy piaci szereplő hajlandó is lett volna ilyen hitelt nyújtani, a Bizottság az (52) bekezdés iv. pontjában 
ismertetett indokok miatt előzetesen kétségbe vonja azt is, hogy a felszámított kamatteher mértéke összhangban volt 
az MGH hitelképességével és a hitel biztosítékokkal való fedezettségével. Tekintettel a biztosíték alacsony értékére, az 
MFB-nek – ha már nem tagadta meg a hitelt – legalább azt biztosítania kellett volna, hogy a kamatláb magasabb 
legyen, mint az 1000 bázisponttal megnövelt referencia-kamatláb. Mivel ez nem történt meg, úgy tűnik, hogy az 
MGH legalább a kamatláb-különbözetből fakadóan előnyhöz jutott.

2. intézkedés: A Tiszavíz által nyújtott, 580 millió HUF értékű 2012-es tulajdonosi kölcsön, és annak MNV általi 
felvásárlása és részleges meghosszabbítása

(55) Kétséges, hogy ez – az MGH felvásárlása után két nappal nyújtott – tulajdonosi kölcsön megfelel a piacgazdasági 
szereplő elvének:
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(25) Magyarország tájékoztatása szerint az MFB 2012. május és 2016. június között általános minőségűnek, 2016. júliusban és 
augusztusban pedig magas minőségűnek értékelte a biztosítékot.



i. Egy mezzanine vagy alárendelt (azaz közepes vagy alacsonyabb ranghelyű, vagyis természetszerűleg az 
előresorolt adósságnál magasabb kockázatú) hitelekre szakosodott piacgazdasági hitelező előzetes hitelminősítést 
végzett volna. Magyarország azt állítja, hogy a Tiszavíz a BDO által a felvásárlást megelőzően készített ösz
szehasonlításra támaszkodott, amely szerint az MGH valós nettó értéke az MNV által nyújtott tőkeinjekció és a 
Tiszavíz által nyújtott tulajdonosi kölcsön értékét egyaránt meghaladta. Mindazonáltal ez nem tekinthető a 
megfelelő előzetes hitelminősítésre vonatkozó bizonyítéknak: a BDO által készített tanulmány annak 
kiszámítására összpontosít, hogy egy tőkebefektető az MGH-ban való részesedésszerzése nyomán mekkora 
megtérülésre számíthat. Egyáltalán nem tartalmaz olyan értékelést, amely az MNV által az MGH-nak nyújtott 
tulajdonosi kölcsönre vonatkozna adott kamatláb és lejárati időpont figyelembevételével, és nem szolgált az 
MNV-nek arra vonatkozó értékeléssel sem, hogy a tulajdonosi kölcsönt [7–12] %-os kamatláb mellett várhatóan 
visszafizetik-e a tervezett lejárati időpontig (2013. május 31.).

ii. Magyarország állítása szerint akkor sem került sor előzetes hitelképességi vizsgálatra, amikor 2012 
novemberében az MNV átvette a Tiszavíz követelését, vagy amikor „évente, azonos kereskedelmi feltételekkel” 
meghosszabbította, mielőtt a tulajdonosi kölcsönt végül a 3. és 5. intézkedés keretében saját tőkévé alakította. 
Tekintettel az MGH pénzügyi helyzetében a hitelnyújtást követően bekövetkezett változásokra, egy piacgazdasági 
szereplő a Tiszavíz tulajdonosi kölcsönének átvételekor és a tulajdonosi kölcsön meghosszabbításakor is új 
hitelminősítést végzett volna.

iii. Önmagában az a tény, hogy a tulajdonosi kölcsönt az alapkamatnál 1000 bázisponttal (a nehéz helyzetben lévő 
adósok esetén biztosíték hiányában alkalmazandó különbözet) magasabb kamatláb mellett nyújtották, nem zárja 
ki az előnyhöz jutást, tekintetbe véve, hogy az MGH adott pillanatban fennálló, jelentős pénzügyi nehézségeinek 
fényében valószínűleg semmilyen magánhitelező nem lett volna hajlandó hitelt nyújtani még ilyen feltételek 
mellett sem.

(56) A Bizottság előzetesen úgy ítéli meg, hogy a tulajdonosi kölcsön előnyt biztosított az MGH számára.

3. intézkedés: az 580 millió HUF összegű tulajdonosi kölcsön 250 millió HUF összegű részleges tőkekonverziója

(57) Előzetesen úgy tűnik, hogy a 3. intézkedés az MGH-nak nyújtott előnynek minősül, mivel egy piaci szereplő csak 
akkor döntött volna a tőkekonverzió mellett, ha a jövőbeni tőkenyereség valószínűsíthetően meghaladta volna a 
kölcsön konverziója nélküli felszámolás nyomán az MGH eszközeiből befolyó bevételt.

i. A szóban forgó intézkedéssel kapcsolatban Magyarország eredetileg azt állította, hogy az ilyen alternatív 
forgatókönyvek külön értékelésére nem került sor.

ii. Magyarország későbbi állítása szerint a 3. intézkedés megfelelt a piaci feltételeknek, mivel annak nyomán az MNV 
által az MGH-ba befektetett teljes összeg nem haladta meg azt az összeget, amelyet egy magánbefektető hajlandó 
lett volna befektetni az MGH-ba a BDO által készített azon becslés szerint, amely az MGH 2012. február végi 
valós nettó értékére vonatkozott. A 3. intézkedés célja azonban az volt, hogy 2013-ban egy olyan nehéz 
pénzügyi helyzetet kezeljen, amelyben feltőkésítés nélkül az MGH nem felelt volna meg a legalacsonyabb jegyzett 
tőkére vonatkozó, jogszabályban meghatározott követelménynek. Az eltelt idő miatt többé már nem lehetett 
érvényesnek tekinteni a BDO által az MGH 2012. február végi valós nettó értékének becslésére irányulóan 
készített 2012. áprilisi tanulmányát. A jelentésben maga a BDO is kifejti, hogy „a jelentést a kiadásától számított 
[0–6 hónapig] tekinti érvényesnek, amennyiben az értékelés alapját képező feltételrendszer egyik elemében sem következik be 
materiális változás”.

iii. Önmagában az a tény, hogy a 3. intézkedés keretében nem nyújtottak további forrásokat az MGH-nak, nem zárja 
ki, hogy az MGH előnyhöz jutott. Épp ellenkezőleg, a tulajdonosi kölcsön tőkekonverziója révén az MNV növelte 
az ügylethez kapcsolódó hitelkockázatot és a visszafizetés valószínűségét. A tulajdonosi kölcsön esetében 
valójában meghatároztak egy konkrét lejárati időpontot (2013. május 31.), és az MNV jogosult volt a [7–12] % 
kamatra. A tőkekonverzió részeként az MNV lemondott arról a szerződéses jogáról, hogy egy adott lejárati 
időpontban visszafizessék számára a kölcsönt, valamint arról, hogy egy meghatározott kamatra legyen jogosult, 
cserébe azért, hogy tőketulajdonosként joga legyen egy olyan bizonytalan osztalékhoz, amelyre vonatkozóan 
látszólag nem készült értékelés.

(58) A Bizottság előzetesen úgy ítéli meg, hogy a 3. intézkedés előnyt biztosított az MGH számára.
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4. intézkedés: a 2015-ös tőkeinjekció

(59) A következő okok miatt kétséges, hogy ez az intézkedés megfelel a piacgazdasági szereplő elvének:

i. Magyarország úgy érvel, hogy az MNV egy, az MGH vezetősége által készített tanulmányra támaszkodott. 
Mindazonáltal Magyarország nem nyújtott be ilyen tanulmányt, sem pedig olyan bizonyítékot, amely igazolná 
azt, hogy az MNV belső értékelésnek vetette alá az MGH tanulmányát, valamint azt, hogy figyelembe vette-e azt, 
és ha igen, milyen módon. Magyarország továbbá azt állítja, hogy „nem volt rá szükség, hogy az MNV előzetes 
gazdasági értékelésnek vesse alá az MGH-t, mivel az MNV ismerte az MGH gazdasági helyzetét”. Ez inkább azt támasztja 
alá, hogy az MNV nem végzett belső értékelést. A tőkeinjekció piacgazdasági szereplő elvének való megfelelésével 
kapcsolatos ezen beadvány alapján a Bizottság felhívta a magyar hatóságok figyelmét arra, hogy önmagában az a 
tény, hogy az MNV az MGH részvényese volt, az állami támogatási szabályok szempontjából nem teszi 
szükségtelenné a tőkeinjekció előzetes gazdasági értékelését, és megkérdezte a magyar hatóságokat, hogy 
vannak-e egyéb érvek, amelyek alátámasztanák, hogy az intézkedés megfelel a piacgazdasági szereplő elvének. A 
magyar hatóságok az utóbbi kérdésre adott válaszukban kifejtették, hogy az MNV meg volt győződve arról, hogy 
egy piacgazdasági befektető az MGH számításai alapján észszerűnek ítélné a befektetést, és nem szolgáltak 
semmilyen bizonyítékkal az MNV által esetleg elvégzett belső értékelésre vonatkozóan (26).

ii. A magyar hatóságok emellett nem igazolták, hogy az MGH-nak [az X projekttel] kapcsolatos befektetése 
egyenrangú volt a […] befektetésével. A Bizottság előzetes következtetése szerint [az X projekttel] kapcsolatos 
befektetés – szemben Magyarország állításával – nem tekinthető egyenrangúnak a […] befektetésével, mivel a 
közigazgatási szervek és a magánszereplők beavatkozása nem egy időben történt: ténylegesen […] nem 
folyósított forrásokat [az X projektre], az MNV azonban igen (mivel az MGH végül más célra használta fel az 
MNV által nyújtott finanszírozást).

iii. Végezetül, egy piacgazdasági szereplő biztosította volna, hogy a finanszírozást azokra a célzott projektekre 
fordítsák, amelyek jövedelmezőségére az MGH hivatkozott. Úgy tűnik azonban, hogy az MNV ezt nem 
biztosította – például oly módon, hogy csak [az X projekt] megvalósulásakor folyósította volna a forrásokat –, és 
a szóban forgó összegeket valójában a magyar adóhatóság és az MFB felé fennálló kötelezettségek rendezésére 
használták fel.

(60) A Bizottság előzetesen úgy ítéli meg, hogy a 4. intézkedés előnyt biztosított az MGH számára.

5. intézkedés: a 2017. évi tőkeinjekció (5364 millió HUF összegű tőkeemelés)

(61) A Magyarország által szolgáltatott információk alapján a Bizottság előzetesen kétségesnek találja, hogy egy 
piacgazdasági befektető a rendelkezésre álló információk alapján végrehajtott volna egy ilyen befektetést. E 
megállapítás indokai a következők:

i. Magyarország azzal érvel, hogy az 5. intézkedés egyrészt az MGH által kidolgozott reorganizációs terven, 
másrészt a reorganizációs terv Deloitte által elvégzett felülvizsgálatán (27) alapul. Tekintettel arra, hogy a Deloitte 
nem értékelte a reorganizációs terv bevételekre és költségekre vonatkozó feltételezéseinek hitelességét, hanem 
csupán a „reorganizációs tervben” tervezett szabad pénzáramlások alapján számította ki a belső megtérülési rátát, 
és ennek keretében nem vizsgálta az MGH reorganizációs tervében felvázolt bevételi és költségterveknek a 
hitelességét, kétséges, hogy egy piacgazdasági szereplő reálisnak tekintette volna-e az említett feltételezéseket. A 
Magyarország által benyújtott információk alapján például kétségbe vonható, hogy egy piacgazdasági szereplő 
reálisnak tekintette volna azt a feltételezést, amely szerint az MGH értékesítései […] HUF-ról 2021-re 
[5–8] milliárd HUF-ra növekednek úgy, hogy közben az operatív kiadások szinte változatlanul [4,5– 
5,5] milliárd HUF […] körül alakulnak. Összehasonlításképpen, az MGH 2018-as beszámolója alapján az 
MGH tényleges kiadásai 2018-ban meghaladták a 6,1 milliárd HUF-ot, tényleges árbevétele pedig körülbelül 
6,2 milliárd HUF volt. A rendelkezésre álló információk alapján nem egyértelmű különösen az, hogy az 5. 
intézkedésről való döntés idején [az MGH egyik kulcsfontosságú ügyfele] mennyire határozottan kötelezte el 
magát az MGH-val fennálló szerződése újratárgyalása mellett, és e szerződésnek [az MGH egyik kulcsfontosságú 
ügyfele] általi újratárgyalása milyen mértékben függött attól, hogy az MNV végrehajtja-e az 5. intézkedés 
keretében tervezett tőkeemelést.
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(26) T-93/17. számú Duferco Long Products SA kontra Európai Bizottság ügyben hozott, 2018. szeptember 18-i ítéletében a Törvényszék 
megállapította, hogy Belgium előnyhöz juttatta a Duferco Long Products vállalatot, mivel az FSIH, a SOGEPA leányvállalata (a Vallon 
régió teljes tulajdonában álló vállalat) nem felelt meg a piacgazdasági szereplő elvének, amikor 100 millió EUR összegű tőkeemelést 
hajtott végre a Duferco Long Products vállalatban. a Törvényszék úgy vélte, hogy a Bizottság helyesen ítélte elégtelennek a belga 
hatóságok által benyújtott tanulmányokat, amelyek nagyrészt a Duferco belső dokumentumain alapultak.

(27) A Deloitte kifejti, hogy az MGH reorganizációs tervére vonatkozó „magas szintű felülvizsgálat” egy „korlátozott felülvizsgálat”, amely 
nem helyettesíti a hitelintézetek esetében alkalmazott részletes átvilágítást.



ii. Továbbá pénzügyi szempontból a Bizottság előzetesen úgy véli, hogy megkérdőjelezhető és esetleg túl alacsony a 
Deloitte [8–20] % -os […] súlyozott átlagos tőkeköltségre vonatkozó becslése, különös tekintettel arra, hogy az 
abban feltételezett adósságkomponens esetleg nem tükrözi megfelelően az MGH pénzügyi helyzetét az alább 
kifejtett okok miatt. Ennek következtében a reorganizációs program belső megtérülési rátája ([8–20] %) túlbecsült 
lehet. A Deloitte a súlyozott átlagos tőkeköltség számításánál valójában egy tipikus tőkeeszköz-árazási modellt 
alkalmazott, amely számos – előzetesen kétségesnek tűnő – feltételezésen alapul:

— az alkalmazott átlagos béta tényező olyan, szilárd alapokon álló földi kiszolgálók esetében érvényes, mint a 
Çelebi vagy a John Menzies, amelyek nem tekinthetők olyan kockázatosnak, mint amilyen az MGH volt az 5. 
intézkedés biztosításakor, tekintetbe véve a társaság nagyon nehéz pénzügyi helyzetét, valamint azt, hogy 
teljesen rá volt utalva néhány kulcsfontosságú ügyfélre, például [az MGH egyik kulcsfontosságú ügyfelére]. 
Tekintettel arra, hogy az MGH kockázatos társaság volt, egy piacgazdasági szereplő magasabb béta tényezővel 
számolt volna.

— [4,5–6,5 %]-os […] adósságköltség, amely [0–3] %-os […] hitelkockázati felárat is tartalmaz és a „hasonló 
társaságok” adósságprofilján alapul. Tekintetbe véve az MGH pénzügyi helyzetét (konkrétan azt, hogy a saját 
tőke értéke 2016 végén - 755 millió HUF volt, és a társaság 2014 óta veszteséget termelt), a [0–3] %-os […] 
hitelkockázati felár alulbecsültnek tűnik.

— A fentiek alapján egy piaci befektető valószínűleg magasabb béta tényezőt és adósságköltséget vett volna 
figyelembe, így az ügylet belső megtérülési rátája alacsonyabb lett volna, mint a súlyozott átlagos tőkeköltség, 
ami azt jelenti, hogy az ügylet nem volt nyereséges. Az is lehet, hogy inkább (a súlyozott átlagos 
tőkeköltségnél természetszerűleg magasabb) tőkeköltséggel számolt volna, mivel ez az intézkedés csupán egy 
részesedésszerzésre vonatkozik.

iii. A Deloitte azon következtetése, amely előnyösebbnek találja a tőkeemelést, a reorganizációs program ([8–20] 
%-os) belső megtérülési rátájának és egy magánpiaci befektető ([8–20] %-os) hozamelvárásának összehasonlításán 
alapul. Amint azt a Deloitte kifejti, elemzése a reorganizációs tervben bemutatott „reális forgatókönyvön” alapul, 
és nem kapott olyan igazoló dokumentumokat, amelyek lehetővé tennék alternatív forgatókönyvek vagy 
valószínűségi számítások alkalmazását. Tekintettel a két ráta közötti csekély [0,1 %-nál alacsonyabb] különbségre, 
egy piacgazdasági szereplő megvizsgálta volna az érzékenységeket (pl. alacsonyabb értékesítés, a vártnál 
magasabb működési költségek, a tervezett reorganizációs terv késedelmes végrehajtása) vagy az alternatív 
forgatókönyveket, mielőtt úgy dönt, hogy 4 milliárd HUF (14 millió EUR) értékű tőkeemelést hajt végre egy 
veszteséges társaságban, amely 2012 és 2017 között körülbelül 2,6 milliárd HUF veszteséget termelt (lásd az 
1. táblázatot).

iv. Amint arra az intézkedéssel kapcsolatos ülésen az MNV igazgatótanácsának elnöke rámutatott (majd ennek 
ellenére az 5. intézkedés mellett szavazott, csakúgy mint a másik 4 igazgatósági tag), úgy tűnik, hogy nem volt 
reális esély az MGH pénzügyi helyzetének helyreállására: [az MNV igazgatótanácsa elnökének személyes 
véleménye az MGH pénzügyi helyzetéről]. Az MNV által a Budapest Airportnak küldött megerősítő levél szintén 
arra utal, hogy az MNV kész volt minden áron támogatni az MGH műveleteit.

v. Végezetül az MNV azt állítja, hogy még nem döntött az 5. intézkedés II. fázisának végrehajtásáról. Ez nem áll 
összhangban azzal az állítással, amely szerint az MNV a Deloitte tanulmányában szereplő belső megtérülési ráta 
alapján döntött, mivel az említett tanulmány az 5. intézkedés mindhárom szakaszának teljes megvalósulását 
feltételezve számította ki a belső megtérülési rátát. A tanulmány nem számolt az intézkedés szakaszokra 
bontásával.

(62) A Bizottság ezért előzetesen úgy ítéli meg, hogy az 5. intézkedés gazdasági előnyt biztosított az MGH számára.

5.1.4. Szelektivitás, a verseny torzítása és a kereskedelem befolyásolása

(63) Az intézkedéseket csak az MGH számára biztosították, és azok nem voltak elérhetőek a budapesti repülőtér földi 
kiszolgálási piacán tevékenykedő más társaságok számára. Amint azt a Bíróság megállapította, az egyedi 
támogatások esetében a gazdasági előny azonosítása főszabály szerint lehetővé teszi az intézkedés szelektivitásának 
vélelmezését (28). Az intézkedések tehát egyértelműen szelektívek voltak.

(64) Emellett a földi kiszolgálás piaca nyitva áll a verseny előtt, és az MGH a Budporton kívül török és az egyesült 
királyságbeli társaságok uniós leányvállalataival is versenyez, ezért az intézkedések torzíthatják a versenyt és 
befolyásolhatják az Unión belüli kereskedelmet. Továbbá a budapesti repülőtéren – Magyarország legnagyobb 
repülőterén – keresztül Magyarországra érkező és azt elhagyó nemzetközi utasokat és árukat szállító légitársaságokat 
szolgál ki.
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(28) Lásd: a Bíróság 2015. június 4-i ítéletét, Bizottság kontra MOL, C-15/14 P EU:C:2015:362, 60. pont.



5.1.5. A támogatás meglétére vonatkozó következtetés

(65) A 1–5. intézkedés az államnak betudható, állami forrásokat érint, és úgy tűnik, hogy szelektív gazdasági előnyt 
biztosít az MGH számára. Mivel az intézkedések torzítják a versenyt és befolyásolják az Unión belüli kereskedelmet, a 
Bizottság előzetesen arra a következtetésre jutott, hogy az intézkedések az EUMSZ 107. cikkének (1) bekezdése 
értelmében az MGH-nak juttatott állami támogatásnak minősülnek.

5.2. A támogatás jogszerűsége

(66) A Bizottság megjegyzi, hogy az intézkedéseket a Bizottságnak történő bejelentést megelőzően, az EUMSZ 108. cikke 
(3) bekezdésének és az abban megállapított felfüggesztési kötelezettségeknek a megsértésével nyújtották. Ezért a 
Bizottság előzetes következtetése az, hogy az intézkedések az MGH-nak juttatott jogellenes állami támogatásnak 
minősülnek.

5.3. Az összeegyeztethetőség előzetes értékelése

(67) A nehéz helyzetben lévő vállalkozások megmentéséhez és szerkezetátalakításához nyújtott állami támogatásokról 
szóló 2004. évi iránymutatás, valamint a nehéz helyzetben lévő, nem pénzügyi vállalkozásoknak nyújtott 
megmentési és szerkezetátalakítási állami támogatásról szóló iránymutatás (29) (a továbbiakban: a 2014. évi 
megmentési és szerkezetátalakítási iránymutatás) meghatározza a nehéz helyzetben lévő vállalkozások fogalmát a 
megmentési és szerkezetátalakítási támogatások összeegyeztethetőségének a Szerződés 107. cikke (3) bekezdésének 
c) pontja értelmében történő értékelése céljából.

(68) A 2014. évi megmentési és szerkezetátalakítási iránymutatás 137. pontja értelmében „[m]inden olyan megmentési 
vagy szerkezetátalakítási támogatás belső piaccal való összeegyeztethetőségét, amelyet a Bizottság engedélye nélkül 
és ezáltal a Szerződés 108. cikke (3) bekezdésének megsértésével nyújtottak, a Bizottság ezen iránymutatás alapján 
vizsgálja meg, amennyiben a támogatás egy részét, illetve egészét az iránymutatásnak az Európai Unió Hivatalos 
Lapjában való közzététele után nyújtották”.

(69) A 2014. évi megmentési és szerkezetátalakítási iránymutatás 138. pontja szerint „[a] Bizottság minden egyéb esetben 
a támogatás nyújtásának időpontjában alkalmazandó iránymutatás alapján folytatja le a vizsgálatot”.

(70) Amint azt a (17) bekezdés kifejti, az 1–3. intézkedések végrehajtására 2012 és 2013 között, a 2014. évi megmentési 
és szerkezetátalakítási iránymutatás közzétételét megelőzően került sor. A 4. és az 5. intézkedést 2015-ben, a 2014. 
évi megmentési és szerkezetátalakítási iránymutatás közzététele után hajtották végre.

(71) Az MGH 2012-ben és 2014 első félévében nehéz helyzetben lévő vállalkozásnak minősült a 2004. évi megmentési 
és szerkezetátalakítási iránymutatás értelmében, mivel saját tőkéje nem érte el a jegyzett tőkéje felét, és emellett 
jegyzett tőkéjének egynegyedét (25 millió HUF-ot) elvesztette az azt megelőző 12 hónapban. Amint azt 
Magyarország elismerte, az MGH 2014 második fele és 2016 között is nehéz helyzetben lévő vállalkozásnak 
minősült a 2014. évi megmentési és szerkezetátalakítási iránymutatás értelmében, mivel saját tőkéje ezen időszak 
alatt kevesebb volt, mint a jegyzett részvénytőke fele.

(72) 2013-ban és 2017-ben az MGH hivatalosan nem felelt meg a 2004. évi megmentési és szerkezetátalakítási 
iránymutatás 10. cikkének a) pontjában, illetve a 2014. évi megmentési és szerkezetátalakítási iránymutatás 
20. cikkének a) pontjában foglalt kritériumoknak. Pénzügyi szempontból azonban ez csak a fent említett 
intézkedések miatt volt így. Az 5. szakaszban kifejtettek szerint a Bizottság úgy véli, hogy ezek a tőkeinjekciók állami 
támogatásnak minősülhettek, mivel kétséges, hogy azokat piaci feltételek mellett nyújtották. Így torzíthatták az MGH 
valós pénzügyi helyzetét, mivel az, hogy az MGH ezekben az években növelte saját tőkéjét, nem pénzügyi 
teljesítménye javulásának, hanem kizárólag olyan, az állam által nyújtott finanszírozásnak volt köszönhető, amelyre 
a vállalat piaci körülmények között nem lett volna képes szert tenni. Ezért a Bizottság úgy véli, hogy az MGH 
pénzügyi helyzetéről csak az intézkedések hatásainak kizárásával és az MGH korrigált saját tőkéjének kiszámításával 
lehet valós képet kapni. A Bizottság előzetes következtetése az, hogy az MGH 2013-ban és 2017-ben nehéz 
helyzetben lévő vállalkozásnak volt tekinthető, mivel a 2. és 4. intézkedés keretében végrehajtott tőkeemelés nélkül 
elvesztette volna jegyzett tőkéjének felét (lásd a korrigált tőke értékét az 5. táblázatban).
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(29) A Bizottság közleménye – Iránymutatás a nehéz helyzetben lévő, nem pénzügyi vállalkozásoknak nyújtott megmentési és 
szerkezetátalakítási állami támogatásról, HL C 249., 2014.7.31., 1. o.



5. táblázat

Az MGH korrigált tőkéje 2012 és 2017 között

(millió HUF)

2012 2013 2014 2015 2016 2017

Saját tőke - 176 93 - 102 - 242 - 755 3 537

Saját tőke a 3. és 5. intézkedés 
hatásának kizárásával

- 176 - 157 - 352 - 492 - 1 005 - 1 125

A jegyzett részvénytőke 50 %-a 50 51 51 101 101 101

(73) Magyarország nem szolgált olyan indokokkal, amelyek alapján az intézkedések összeegyeztethetőnek minősülhet
nének.

(74) Mivel az MGH nehéz helyzetben volt, az 1., a 2. és a 3. intézkedés tekintetében a 2004. évi megmentési és 
szerkezetátalakítási iránymutatás, a 4. és az 5. intézkedés tekintetében pedig a 2014.évi megmentési és 
szerkezetátalakítási iránymutatás szolgálhat az összeegyeztethetőség alapjaként. Úgy tűnik, hogy az 1–5. intézkedés 
nem felel meg az említett iránymutatásokban foglalt összeegyeztethetőségi feltételeknek, nevezetesen a tényleges, 
valós és támogatástól mentes saját hozzájárulás követelményének (Magyarország a 2012–2017-es időszak 
tekintetében csak egyetlen magánfinanszírozásról – egy [0–400] millió HUF értékű rulírozó hitelről – tett említést, 
ezzel szemben az intézkedések összesített értéke körülbelül 7 milliárd HUF volt), a kompenzációs intézkedésekre 
vagy az „először és utoljára” elvre vonatkozó követelményeknek, tekintettel arra, hogy i. az intézkedéseket hosszú 
időn keresztül (2012 és 2017 között) biztosították, valamint arra, ii. hogy az intézkedésekre látszólag nem egyetlen 
szerkezetátalakítási művelet részeként került sor. Ezért úgy tűnik, hogy az 1–5. intézkedés nem egyeztethető össze a 
belső piaccal. A Bizottság azt is megjegyzi, hogy ez az előzetes következtetés akkor is változatlan maradna, ha az 1., 
2. és 3. intézkedést a 2014. évi megmentési és szerkezetátalakítási iránymutatás szerint értékelné, figyelembe véve a 
hitelek 2014 utáni meghosszabbításait, amelyekre kiterjed az 1. és 2. intézkedés meghatározása.

(75) A fent ismertetett okokból kifolyólag a Bizottság arra az előzetes következtetésre jutott, hogy komoly kétségek 
merülnek fel azzal kapcsolatban, hogy az intézkedések az EUMSZ 107. cikke (3) bekezdésének c) pontja értelmében 
összeegyeztethetők-e a belső piaccal, valamint felkéri Magyarországot és az érdekelt feleket észrevételeik megtételére.

6. HATÁROZAT

Az említett megfontolások fényében a Bizottság az Európai Unió működéséről szóló szerződés 108. cikkének (2) bekezdés 
megállapított eljárásnak megfelelően felkéri Magyarországot, hogy e levél kézhezvételétől számított egy hónapon belül 
tegye meg észrevételeit, és adjon meg minden olyan információt, amely segítheti a jelen eljárás tárgyát képező intézkedések 
értékelését.

A Bizottság felkéri a magyar hatóságokat, hogy e levél másolatát haladéktalanul továbbítsák a támogatás potenciális 
kedvezményezettjének.

A Bizottság emlékeztetni kívánja Magyarországot, hogy az Európai Unió működéséről szóló szerződés 108. cikkének 
(3) bekezdése felfüggesztő hatállyal bír, és felhívja a figyelmet az (EU) 2015/1589 tanácsi rendelet 16. cikkére, amely előírja, 
hogy a jogellenes támogatást vissza lehet téríttetni a kedvezményezettel.

A Bizottság emlékezteti Magyarországot, hogy e levélnek és érdemi összefoglalójának az Európai Unió Hivatalos Lapjában 
történő közzététele útján tájékoztatni fogja az érdekelt feleket. Az Európai Unió Hivatalos Lapjának EGT-kiegészítésében 
való közzététel útján tájékoztatni fogja továbbá az EGT-megállapodást aláíró EFTA-országok érdekelt feleit, valamint e levél 
másolatának megküldésével az EFTA Felügyeleti Hatóságot is. Minden érdekelt felet fel fog kérni arra, hogy észrevételeit e 
közzététel időpontjától számított egy (1) hónapon belül tegye meg,

Ha e levél olyan bizalmas információt tartalmaz, amely nem hozható nyilvánosságra, kérjük, erről a kézhezvételtől 
számított tizenöt munkanapon belül tájékoztassa a Bizottságot. Amennyiben az említett határidőig a Bizottsághoz nem 
érkezik be indokolt kérelem, úgy tekintjük, hogy hozzájárult a levél teljes szövegének közzétételéhez.

Kérjük, hogy a kérelmet elektronikus úton küldjék meg a következő címre:

European Commission,
Directorate-General for Competition
State Aid Greffe
1049 Bruxelles/Brussel
BELGIQUE/BELGIË
Stateaidgreffe@ec.europa.eu 
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AIUTI DI STATO – BELGIO

Aiuto di stato SA.54915 (2019/N) - Meccanismo di remunerazione della capacità

Invito a presentare osservazioni a norma dell’articolo 108, paragrafo 2, del trattato sul 
funzionamento dell’Unione europea

(Testo rilevante ai fini del SEE)

(2020/C 346/03)

Con lettera del 22 settembre 2020, riprodotta nella lingua facente fede dopo la presente sintesi, la 
Commissione ha comunicato al Belgio la propria decisione di avviare il procedimento di cui all’articolo 108, 
paragrafo 2, del trattato sul funzionamento dell’Unione europea in relazione alla misura in oggetto.

La Commissione invita gli interessati a presentare osservazioni in merito alla misura riguardo alla quale viene 
avviato il procedimento entro un mese dalla data della presente pubblicazione, inviandole al seguente 
indirizzo:

Commissione europea
Direzione generale Concorrenza
Protocollo Aiuti di Stato
1049 Bruxelles/Brussel
BELGIQUE/BELGIË
Fax + 32 2 296 12 42
Stateaidgreffe@ec.europa.eu

Dette osservazioni saranno comunicate al Belgio. Gli interessati che presentano osservazioni possono 
richiedere per iscritto il trattamento riservato della loro identità e/o di parti delle osservazioni, specificando i 
motivi della richiesta.

SINTESI

1. Procedimento

Il Belgio ha inviato una notifica preventiva della misura il 3 luglio 2019. Sono stati scambiati vari questionari con le autorità 
belghe e sono state organizzate riunioni per discutere del fascicolo. Il 19 dicembre 2019 il Belgio ha notificato la misura.

2. Descrizione della misura riguardo alla quale la Commissione avvia il procedimento

L’obiettivo del meccanismo di remunerazione della capacità (MRC) proposto è garantire la sicurezza dell’approvvigiona
mento, definita da uno standard di adeguatezza di cui alla legge sull’energia elettrica del 29 aprile 1999. Il Belgio ha 
individuato nella chiusura del suo parco nucleare, prevista per il 2025, un rischio per la sicurezza dell’approvvigionamento.

In base al meccanismo di remunerazione della capacità belga, il gestore del sistema di trasmissione (TSO) acquista la 
capacità dai fornitori di capacità sotto forma di opzioni di affidabilità. I fornitori di capacità selezionati nell’ambito di 
un’asta vendono le opzioni di affidabilità al TSO, ricevendo in cambio una remunerazione fissa della capacità. Quando il 
prezzo di riferimento (ossia il prezzo dell’energia elettrica del giorno prima) supera un livello predefinito (il cosiddetto 
prezzo di esercizio), il fornitore di capacità deve restituire al TSO la differenza tra i due prezzi.

Il TSO organizza delle aste per il MRC in funzione del livello delle risorse in termini di capacità che risultano necessarie per 
garantire un livello sufficiente di adeguatezza delle risorse per raggiungere gli standard di adeguatezza. L’asta per la capacità 
è indetta ogni anno per la consegna nei successivi quattro anni («asta Y-4»). Un’ulteriore asta è indetta l’anno 
immediatamente precedente l’anno di fornitura previsto dall’asta principale («asta Y-1»).

I costi del MRC (ossia quelli sostenuti per finanziare i pagamenti di capacità ai fornitori) saranno finanziati sulla base di un 
«obbligo di servizio pubblico» attraverso le tariffe di rete applicate dai TSO.
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La base giuridica della misura è la legge sull’elettricità del 29 aprile 1999 relativa all’organizzazione del mercato belga 
dell’energia elettrica, modificata da una legge pubblicata il 16 maggio 2019 nella Gazzetta ufficiale belga («Belgisch 
Staatsblad»/«Moniteur belge»). Per definire ulteriormente le modalità del meccanismo di remunerazione della capacità 
(MRC), saranno adottati atti di diritto derivato (decreti reali e norme di mercato). Le bozze di tali testi sono disponibili sul 
sito web del ministero dell’Energia (1).

3. Valutazione della misura

3.1. Esistenza dell’aiuto ai sensi dell’articolo 107, paragrafo 1, del TFUE

La Commissione ritiene che il MRC sia finanziato con risorse statali, in quanto è alimentato dal ricavato di un prelievo 
parafiscale imposto dallo Stato che è gestito e ripartito conformemente alle disposizioni della legislazione. La Commissione 
osserva che gli aggiudicatari ricevono, attraverso il meccanismo notificato, una remunerazione che non riceverebbero se 
continuassero a operare sul mercato dell’elettricità in condizioni economiche normali, vendendo unicamente energia 
elettrica e servizi accessori. Inoltre, la misura conferisce un vantaggio solo a determinate imprese in grado di risolvere il 
problema di adeguatezza individuato, che sono in concorrenza con altri produttori di energia elettrica. La misura notificata 
conferisce pertanto un vantaggio economico alle imprese che si trovano in una situazione giuridica e di fatto analoga a 
quella di altri produttori di energia elettrica. Di conseguenza, la misura è selettiva. La produzione di energia elettrica e la 
vendita di elettricità sui mercati all’ingrosso e al dettaglio sono attività aperte alla concorrenza in tutta l’Unione europea. 
Pertanto, un vantaggio conferito tramite risorse statali a un’impresa del settore rischia di incidere sugli scambi all’interno 
dell’Unione e di falsare la concorrenza. Di conseguenza, la Commissione ha concluso che la misura notificata costituisce un 
aiuto di Stato ai sensi dell’articolo 107, paragrafo 1, del TFUE.

3.2. Legittimità dell’aiuto

Notificando il regime in questione prima di darvi esecuzione, le autorità belghe hanno rispettato l’obbligo loro imposto 
dall’articolo 108, paragrafo 3, del TFUE.

3.3. Compatibilità della misura

La Commissione ha valutato la compatibilità della misura con il mercato interno sulla base delle condizioni definite alla 
sezione 3.9 della disciplina degli aiuti per l’ambiente e l’energia («la disciplina») (2), che stabilisce condizioni specifiche per gli 
aiuti per l’adeguatezza della capacità di produzione e che è in vigore dal 1o luglio 2014. Il 2 luglio 2020 la Commissione ha 
adottato una comunicazione che proroga al 31 dicembre 2021 la disciplina e che la modifica (3).

3.3.1. Obiettivo di interesse comune e necessità dell’aiuto

Il Belgio ha individuato la necessità di disporre di un MRC in uno studio di adeguatezza e flessibilità pubblicato nel 2019 dal 
TSO Elia (4). Lo studio elenca i rischi per il Belgio in materia di adeguatezza delle risorse, facendo riferimento allo standard 
nazionale di adeguatezza descritto in particolare nello scenario EU-HiLo (high impact — low probability, alto impatto — bassa 
probabilità), che si basa sull’ipotesi di una indisponibilità di diverse unità nucleari in Francia (in aggiunta all’indisponibilità 
«normale»). La Commissione ritiene che il ricorso allo scenario EU-HiLo nell’ambito di un meccanismo di regolazione della 
capacità a livello di mercato non sia idoneo per determinare il livello del problema dell’adeguatezza delle risorse, in quanto 
rischia di sovrastimare questo problema e di falsare il mercato dell’energia elettrica. La metodologia utilizzata nello studio 
Elia è stata criticata dall’autorità nazionale di regolamentazione (CREG) (5).

La Commissione nutre pertanto dubbi sul fatto che il problema dell’adeguatezza delle risorse sia stato valutato con 
sufficiente precisione e adeguatamente analizzato e quantificato dalle autorità belghe, in particolare alla luce dei punti 221 e 
222 della disciplina.
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(1) https://economie.fgov.be/fr/themes/energie/securite-dapprovisionnement/mecanisme-de-remuneration-de
(2) GU L 200 del 28 giugno 2014, pag. 1.
(3) Cfr. comunicazione C (2020) 4355 final.
(4) https://www.elia.be/fr/actualites/communiques-de-presse/2019/06/20190628_press-release-adequacy-and-flexibility-study-for-bel

gium-2020-2030
(5) https://www.creg.be/fr/publications/etude-f1957
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3.3.2. Adeguatezza dell’aiuto

La Commissione dubita che la misura sia adeguata, conformemente al punto 226 della disciplina, tenuto conto del metodo 
restrittivo di calcolo delle soglie di investimento, in base al quale vengono proposti contratti pluriennali (di 3, 8 o 15 anni). 
Le soglie tengono conto della capacità installata (ossia la capacità massima alla quale è previsto che l’unità funzioni) anziché 
della capacità cosiddetta «derated» (ossia il tasso di disponibilità predefinito e il contributo all’obiettivo dell’adeguatezza delle 
risorse). La Commissione ritiene che questa caratteristica possa impedire una concorrenza leale tra tecnologie che 
contribuiscono in modo identico all’adeguatezza delle risorse e rischi di scoraggiare in particolare la partecipazione di 
tecnologie intermittenti con elevati fattori di correzione o derating (in particolare le fonti rinnovabili di energia solare ed 
eolica intermittenti).

3.3.3. Effetto di incentivazione

L’obiettivo della misura è garantire la sicurezza dell’approvvigionamento mantenendo disponibile una capacità sufficiente. 
Senza un meccanismo di capacità proporzionato, la capacità sarebbe probabilmente insufficiente a garantire tale sicurezza, 
in quanto, secondo le previsioni, per buona parte delle centrali i proventi ottenuti dal mercato esclusivamente energetico 
(energy-only) sarebbero insufficienti per coprire i costi. Inoltre, l’obbligo di rimborso crea un incentivo finanziario a garantire 
la disponibilità in periodi di scarsità. Inoltre, per garantire il rispetto dell’obbligo di disponibilità, il Belgio ha introdotto una 
procedura di monitoraggio della disponibilità prima e durante il periodo di consegna nonché adeguati test e sanzioni. La 
Commissione giunge quindi alla conclusione preliminare che la misura abbia in linea di principio un effetto incentivante.

3.3.4. Proporzionalità

La Commissione intende chiarire se la misura sia proporzionata ai sensi della sezione 3.9.5 della disciplina. La Commissione 
dubita che: i) la procedura di gara competitiva sia fondata su criteri non discriminatori per via delle soglie di investimento di 
cui alla sezione 3.3.2; ii) la metodologia che definisce la curva della domanda utilizzata per calcolare la quantità di capacità 
da acquistare in ciascuna asta sia proporzionata, in quanto può basarsi su una sensibilità irrealistica (EU-HiLo) o su altre 
sensibilità che ipotizzano un’ulteriore indisponibilità delle centrali nucleari francesi.

3.3.5. Prevenzione degli effetti negativi sulla concorrenza e sugli scambi

Al fine di evitare profitti accidentali, il Belgio applicherà un massimale intermedio di prezzo alle capacità della categoria dei 
contratti annuali. Di conseguenza, queste capacità non saranno autorizzate a presentare offerte a un prezzo superiore a tale 
massimale, né a ricevere un prezzo di aggiudicazione superiore ad esso. Non è prevista alcuna valutazione individuale delle 
capacità per concedere loro una deroga in caso dovessero sostenere costi più elevati.

Il MRC sottopone alle capacità estere indirette il massimale intermedio dei prezzi. La Commissione ritiene in via preliminare 
che l’assenza di contratti pluriennali abbinata all’applicazione di un prezzo intermedio impedirà a tali capacità di fare offerte 
basate sui loro costi effettivi nell’asta qualora questi siano superiori al massimale di prezzo intermedio. Questo potrebbe 
pertanto scoraggiare del tutto tali capacità dal partecipare al MRC. La Commissione ritiene che ciò comporti una 
discriminazione nei confronti della capacità estera, in violazione del punto 232 della disciplina.

Inoltre, il punto 233, lettera c), della disciplina stabilisce che i meccanismi di regolazione della capacità non devono 
«compromettere le decisioni in materia di investimenti […]anteriori alla misura». Tuttavia, il prezzo intermedio potrebbe avere 
l’effetto di impedire alle capacità esistenti — oltre che di presentare domanda per contratti pluriennali — di fare offerte 
basate sui loro costi reali, il che rischia di determinarne l’esclusione dal MRC e persino l’uscita dal mercato dell’energia 
elettrica. La Commissione chiede pertanto ulteriori informazioni per valutare l’effetto del massimale intermedio di prezzo e 
la sua compatibilità con questo punto della disciplina.

Il Belgio ha spiegato che assegnerebbe i proventi della congestione derivanti dall’allocazione di «ticket» transfrontalieri (ossia 
diritti di accesso per fornitori di capacità stranieri per la partecipazione al MRC) conformemente all’articolo 19, paragrafo 2, 
del regolamento (UE) 2019/943 del Parlamento europeo e del Consiglio (6). La Commissione ritiene che siano necessarie 
ulteriori informazioni per valutare la compatibilità del MRC con il punto 233, lettera a), della disciplina, ossia garantire che i 
proventi della congestione siano utilizzati affinché il MRC fornisca il giusto incentivo a investire nella capacità di 
interconnessione.

3.3.6. Conformità della misura di aiuto alle disposizioni del diritto dell’Unione intrinsecamente connesse

Se una misura di aiuto di Stato comporta aspetti indissolubilmente legati all’oggetto dell’aiuto che violano altre disposizioni 
del diritto dell’Unione, tale violazione potrebbe incidere sulla valutazione della compatibilità di tale aiuto di Stato. A questo 
riguardo, la Commissione giunge alla conclusione preliminare che il meccanismo di finanziamento del MRC non introduce 
alcuna restrizione incompatibile con gli articoli 30 o 110 del TFUE in quanto il Belgio consentirà la partecipazione di 
capacità estere al meccanismo. Tuttavia, la Commissione dubita che il MRC sia conforme all’articolo 22, paragrafo 1, 

16.10.2020 IT Gazzetta ufficiale dell’Unione europea C 346/29

(6) GU L 158 del 14.6.2019, pag. 54.



lettera c) e all’articolo e 24, paragrafo 1, del regolamento (UE) 2019/943, poiché sia lo studio nazionale di adeguatezza e 
flessibilità sia lo scenario di riferimento utilizzato per determinare il volume di capacità da mettere all’asta si basano su 
ipotesi relative all’approvvigionamento estero di energia elettrica (indisponibilità di centrali nucleari francesi).

Conformemente all’articolo 16 del regolamento (UE) 2015/1589 del Consiglio (7), qualsiasi aiuto illegale può essere 
recuperato presso il beneficiario.
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TESTO DELLA LETTERA

Subject: State Aid SA. 54915 (2019/N) — Belgium

Capacity remuneration mechanism

Excellency,

The Commission wishes to inform Belgium that, having examined the information supplied by your authorities on the 
aid/measure referred to above, it has decided to initiate the procedure laid down in Article 108(2) of the Treaty on the 
Functioning of the European Union.

1. THE PROCEDURE

(1) Belgium pre-notified the measure on 3 July 2019. Several questions were sent to the Belgian authorities and 
meetings were organised to discuss the pre-notification file.

(2) Belgium notified the measure on 19 December 2019. On the same day, Belgium exceptionally agreed to waive its 
rights deriving from Article 342 of the TFEU, in conjunction with Article 3 of Regulation 1/1958 (1) and to have this 
Decision adopted and notified in English.

(3) A first formal request for information was sent to Belgium on 23 January 2020. Belgium replied on 19 March 2020 
and provided updated documents on 20 April 2020.

(4) A second request for information was sent on 29 May 2020 and Belgium replied on 9 July 2020. Belgium sent 
further information on 24 July 2020 and 13 August 2020.

2. DETAILED DESCRIPTION OF THE MEASURE

2.1. Legal basis

(5) The legal basis of the measure is the Electricity Act of 29 April 1999 on the organisation of the Belgian electricity 
market modified by a law (2) published on the 16 May 2019 in the Belgian Official Gazette (‘Belgisch 
Staatsblad’/‘Moniteur belge’). On 24 July 2020, the Belgium authorities sent to the Commission a draft law 
modifying the law published on 16 May 2019.

(6) Additionally, Royal Decrees and Market Rules will be adopted and will elaborate the Capacity Remuneration 
Mechanism (CRM) modalities further: the Royal Decree to determine the methodology for the capacity calculation 
and auction parameters in the context of the capacity remuneration mechanism (3), the Royal Decree on eligibility 
criteria related to cumulative support and minimal participation threshold (4), the Royal Decree on Investment 
Thresholds and Eligible Costs (5) and the Royal Decree on the determination of the conditions based on which 
capacity holders of foreign capacities can participate to the CRM (6). These texts are available on the website of the 
Ministry of Energy (7). Moreover, Market Rules are being consulted upon (8).
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(1) Regulation No 1 determining the languages to be used by the European Economic Community (OJ 17, 6.10.1958, p. 385).
(2) Wet tot wijziging van de wet van 29 april 1999 betreffende de organisatie van de elektriciteitsmarkt, teneinde een 

capaciteitsvergoedingsmechanisme in te stellen” / “Loi modifiant la loi du 29 avril 1999 relative à l'organisation du marché de 
l'électricité portant la mise en place d'un mécanisme de rémunération de capacité.

(3) Projet d’arrêté royal fixant la méthode de calcul du volume de capacité nécessaire et des paramètres nécessaires pour l’organisation 
des enchères dans le cadre du mécanisme de rémunération de capacité — Finaal voorstel van koninklijk besluit tot vaststelling van de 
berekeningsmethode van het noodzakelijke capaciteitsvolume en de parameters die nodig zijn voor de organisatie van de veilingen in 
het kader van het capaciteitsvergoedingsmechanisme

(4) Projet d’arrêté royal relatif à l’établissement des critères et modalités d'éligibilité à la procédure de préqualification en ce qui concerne 
les règles relatives au seuil minimal et au cumul des mesures d’aides — Ontwerp van koninklijk besluit betreffende de criteria en 
nadere regels voor het in aanmerking komen voor de prekwalificatieprocedure voor wat betreft de regels inzake de 
minimumdrempel en de combinatie van steunmaatregelen

(5) Proposition d’arrêté royal fixant les seuils d’investissements et les critères d’éligibilité des coûts d’investissement en vue du classement 
des capacités dans les catégories de capacités — Voorstel van koninklijk besluit tot vaststelling van de investeringsdrempels en de 
criteria voor het in aanmerking komen van investeringskosten met het oog op de klassering van capaciteiten in 
capaciteitscategorieën

(6) Projet d’arrêté royal relatif à l’établissement des conditions auxquelles les détenteurs de capacité étrangère directe et indirecte peuvent 
participer à la procédure de préqualification dans le cadre du mécanisme de rémunération de capacité — Ontwerp van koninklijk 
besluit houdende vaststelling van de voorwaarden waaronder houders van rechtstreekse en onrechtstreekse buitenlandse capaciteit 
kunnen deelnemen aan de prekwalificatieprocedure in het kader van het capaciteitsvergoedingsmechanisme

(7) https://economie.fgov.be/fr/themes/energie/securite-dapprovisionnement/mecanisme-de-remuneration-de
(8) See: https://www.elia.be/en/public-consultation/20200828_public-consultation-crm-functioning-rules
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https://www.elia.be/en/public-consultation/20200828_public-consultation-crm-functioning-rules


2.2. Objective of the scheme

2.2.1. Reliability standard

(7) The primary objective of the proposed CRM is to ensure security of supply, as defined in a reliability standard. In the 
absence of harmonised European and regional reliability standards, the reliability criteria in Belgium is currently 
defined by a two-part Loss of Load Expectation (LOLE) criterion: the anticipated number of hours during which it 
will not be possible for all the generation resources available to the Belgian electricity grid to cover the load and need 
for operating reserves, taking into account also demand response, storage and interconnectors, for a statistically 
normal year shall not exceed 3 hours. As a second criterion, the LOLE shall remain below 20 hours for a statistically 
abnormal year (LOLE95) (9). These values are also enshrined in the Electricity law.

(8) This standard has been set based on an estimate (10) of value consumers attach to avoiding disconnections of their 
electricity supply (the value of lost load or VOLL), and the expected cost of new capacity in Belgium (cost of new 
entry or CONE). In a study from 2017, the Federal Planning Bureau took 65 EUR/kW/y as an estimated value for the 
CONE in Belgium (11). In the same study, the Federal Planning Bureau estimated a Value of Lost Load for Belgium of 
23,3 EUR/kWh.

(9) The regulation (EU) 2019/943 (hereafter ‘electricity regulation’) provides the creation of an EU methodology for 
defining CONE, VOLL and reliability standards. At the time of the notification, the different methodologies were not 
available. Notwithstanding the fact that the methodologies are not yet finalised, Belgium explained that the 
estimation of the reliability standard is based on the latest available methodology proposal from ENTSO-E, the 
European Network of Transmission System Operators for Electricity.

(10) Furthermore, Belgium explained that if by 15 September 2020 the new methodology indicated in recital (9) above 
has become applicable, a new reliability standard will be calculated and used for the determination of the capacity to 
be purchased in the first auction (see section 2.3.2 below). Otherwise, for the first auction, Belgium will use the LOLE 
value as fixed in article 7 undecies § 3 of the Electricity law and the new reliability standard will be used for the 
second auction. More generally, the calculations relevant for the CRM will be carried out based on the reliability 
standard in force on 15 September of the year preceding the auction.

(11) In 2018, the Commission approved by decision SA.48648 (12) a strategic reserve for Belgium until 31 March 2022 to 
meet the same reliability standard. According to the Belgian authorities, the nuclear phase-out planned for 2022 to 
2025 and the accelerated thermal phase-out in neighbouring countries makes a market-wide capacity mechanism 
necessary, given that the energy market does not provide sufficient investment signals. Belgium notified the latter 
mechanism to replace the strategic reserve when this expires.

2.2.2. Adequacy assessment

(12) According to the Belgian authorities, Belgium will be confronted with an adequacy problem from 2025, 
predominantly resulting from the nuclear phase-out that is planned between 2022-2025, reinforced by the 
decommissioning of thermal generation capacities in neighbouring countries. Indeed, the most recent national 
adequacy study (‘Adequacy and Flexibility study’, covering the period between 2020-2030), which the Belgian grid 
operator Elia published in June 2019 (13), identified a systematic need for new capacity of at least 3,9 GW in the ‘High 
Impact Low Probability’ (HiLo) scenario (‘EU-HiLo’), by the winter of 2025-2026. This scenario assumes that several 
nuclear units are unavailable in France (on top of ‘normal’ unavailability). The same scenario is used in the 
framework of the strategic reserve volume evaluation (14). The EU base case scenario (15) shows a shortage of 2,4 GW 
if the existing thermal capacity in the system is maintained (see figure 4-18 of Elia’s Adequacy and Flexibility study).
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(9) LOLE95 refers to a 95th percentile standard according to which during severe conditions with a chance of 5 % of occurring (i.e. a 
very cold winter that occurs once in 20 years), the LOLE must be inferior to the given standard, which is, in the case of Belgium, 
20 hours.

(10) These values are to be considered as preliminary.
(11) https://www.plan.be/uploaded/documents/201709280927450.Addendum_CBA.pdf
(12) OJ C 121, 6.4.2018.
(13) https://www.elia.be/fr/actualites/communiques-de-presse/2019/06/20190628_press-release-adequacy-and-flexibility-study-for- 

belgium-2020-2030
(14) See State aid decision C(2018) 589 final, in case SA.48648 (2017/NN) — Belgium — Strategic Reserve.
(15) The ‘EU-BASE’ scenario takes into account the latest known policies of all modelled European countries (nuclear and coal 

trajectories, expected new built gas generation, demand-side response and storage developments, capacity mechanisms, flow based, 
rules of the Clean Energy package, expected grid development…).
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(13) The results of the Adequacy and Flexibility study show, for the EU-HiLo scenario that, without intervention, the 
LOLE would be as high as 10,5 hours in 2025, thereby significantly exceeding the national reliability standard in 
terms of security of supply. The LOLE95 indicator would even increase to 84 hours. The following table show the 
LOLE results, as entailed in the national adequacy study for the EU-HiLo and the EU base case scenarios:

Table 1

LOLE results for Belgium in the Adequacy and Flexibility study

2025 2028 2030

EU-base EU-HiLo EU-base EU-HiLo EU-base EU-HiLo

Remaining market LOLE 
(hours)

9,4 10,5 6 6,9 6 6,2

Remaining market LOLE95 
(hours)

89 84 63 76 43 51

Source: Elia’s ‘Adequacy and Flexibility Study for Belgium 2020-2030’.

(14) Consequently, the Belgian authorities consider that with no action the reliability standard would be breached from 
2025 onwards.

(15) On 11 July 2019, the Belgian regulator for energy CREG published an analysis of Elia’s study ‘Adequacy and 
flexibility study for Belgium 2020 — 2030’ (16). In this study, the CREG highlights several critical points, among 
others:

(a) CREG puts into question the use of the EU-HiLo scenario as the main scenario: Elia states that a shortfall of 
3,9 GW is expected by the winter of 2025-2026, after the complete phasing out of nuclear capacity. This result is 
based on a ‘low probability — high impact’ sensitivity analysis in which France unexpectedly loses 3,6 GW of 
nuclear capacity. As a result, France would not be able to guarantee its security of supply, despite a capacity 
mechanism in France (17). The base case scenario shows a shortfall of 2,4 GW if the existing thermal capacity in 
the system can be maintained. Furthermore, the CREG notes that the base case scenario, alongside the 
incorporation of various historical climate years (i.e. thereby including extreme events such as long periods of 
little wind and cold spells) also simulated the recent decline in the availability of Belgian nuclear power stations 
(33 % to 50 % of nuclear capacity unavailable).

(b) The CREG would like the methodology for evaluating the profitability of existing and new capacity to be 
improved. In particular, for the economic viability test, Elia uses the median (P50) inframarginal rent from the 
probabilistic analysis. However, to assess the economic value of capacity, the CREG considers that utilities need 
to hedge their assets. Hedging is done on the forward market. According to the CREG, forward prices do not 
reflect the expected median (P50) spot price, but do reflect the expected spot prices in all possible scenarios, 
weighted by their respective probabilities. This boils down to using the average simulated inframarginal rent, 
which would lead a greater share of existing capacity to stay in the market and a greater amount of new capacity 
to come to the market.

(c) The CREG would like all available balancing reserves in Belgium and abroad to be taken into consideration. 
Assessing the security of supply criteria should be simulated on the basis of the situation in real time. Indeed, 
according to the CREG, the TSO must take all possible measures to avoid involuntary disconnection in real time, 
including the use of the balancing reserves that are not required for balancing at that time and can then be used 
for ensuring the security of supply. According to the CREG, a security of supply problem only arises if the study 
shows that on average more than three hours are necessary (LOLE criterion) until involuntary disconnection. In 
addition, the CREG considers that foreign reserves can also improve Belgian security of supply.

(16) In the conclusion of its analysis, the CREG ‘suggests that Elia should be requested to perform an additional analysis 
which incorporates the improvements listed in this document, before concluding on the extent of any electricity 
shortfall.’
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(16) https://www.creg.be/fr/publications/etude-f1957
(17) See State aid decision C(2016) 7086 final in case SA.39621 2015/C.
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(17) Following the CREG’s analysis, the Belgian Minister for energy instructed its services and the Belgian Federal Planning 
Bureau to analyse the remarks made by the CREG. A note was issued by the Belgium authorities on 2 October 2019 
and sent to the Commission on 4 October 2019 (18). The note confirms the need for additional capacity in the future 
and refers to several other studies pointing to the risk for the security of electricity supply in Belgium, without a 
capacity mechanism, as of 2025 (19). The note also replies to the CREG’s observations, highlighting notably the 
following points:

(a) The use (with specification) of the results of the EU-HiLo scenario in the communication of the need for new 
capacity to the European Commission pursues the same objective as the use of the results of the EU-HiLo 
scenario of the need in strategic reserve. According to the Belgian Ministry, through its decision SA.48648, the 
Commission validated the use of the scenario ‘High impact low probability’ which makes it possible to guard 
against events on which the Belgian State has no influence. In this note, the Belgian Federal Planning Bureau in 
case of a significant decrease in the available French nuclear capacity (going from 59 GW in the first case to 38 
GW in the second) the estimated LOLE in Belgium increases from below 3h to up to 11h on average.

(b) As regards the question of the median vs. average inframarginal rent to evaluate the profitability of existing and 
new capacity, the note points to a document of the Federal Planning Bureau, which highlights a third possibility 
consisting in choosing the annuity from the ‘most probable’ scenario. The note recognises that it would be 
interesting to study the impact of an average inframarginal rent on the profitability of power plants, but 
considers that the approach would likely not call into question the identification of a need for new capacity. 
Taking into account the average rather than the median inframarginal rent may have an impact on the amount of 
the need, not on the need itself.

(c) Concerning the balancing reserves, the Belgian authorities indicate that the objective of these reserves is to 
compensate for the imbalance that could be caused by the unexpected loss of a production unit or by errors in 
forecasting demand or renewable production. These reserves have the role of covering variations in ‘real time’ 
between production and demand and are not intended to be called upon within the framework of large structural 
problems of adequacy. Besides, the Belgian authorities indicate that, in its Mid-term Adequacy Forecast (MAF) 
2018 (20), ENTSO-E underlines that ‘the balancing reserves are not responsible for maintaining the large-scale 
adequacy, and are deducted from available resources in the MAF’.

(18) Besides, the Belgian Ministry of energy indicates that Elia’s Adequacy and Flexibility already integrates all the ongoing 
and planned market developments and the most recent projected policy targets as integrated or referred to in the 
implementation plan (see section 2.2.2 below).

(19) In November 2019, ENTSO-E released the Mid-term Adequacy Forecast 2019 (MAF 2019) (21) which shows the 
following results for Belgium in 2025:

Table 2

LOLE levels for Belgium in MAF 2019

Base case scenario — 2025 Low carbon sensitivity (22) – 2025

Average LOLE 1,09 hours 1,61 hours

LOLE95 3,15 hours —

Source: ENTSO-E’s ‘Mid-term Adequacy Forecast — 2019’.
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(18) https://economie.fgov.be/sites/default/files/Files/Energy/Mecanisme-remuneration-capacite-Note-E2-02-10-2019.pdf
(19) Albrecht, Johan, Hamels, S., & Thomas, L. (2017). Le trilemme énergétique: une exploration du paysage Belge de l’electricité en l'An 

2030. Gent: Skribis., https://biblio.ugent.be/publication/8560302; Study by Energyville: https://www.energyville.be/sites/energyville/ 
files/downloads/2018/gp_bbl_iew_report_-_v2018_03_06_final.pdf
Study by the Federal Planning Bureau: https://www.plan.be/admin/uploaded/201802260841090.OPREP201802.pdf

(20) https://eepublicdownloads.blob.core.windows.net/public-cdn-container/clean-documents/sdc-documents/MAF/MAF_2018_ 
Methodology_and_Detailed_Results.pdf

(21) https://eepublicdownloads.blob.core.windows.net/public-cdn-container/clean-documents/sdc-documents/MAF/2019/MAF 
%202019%20Appendix%201%20-%20Detailed%20Results%2C%20Sensitivities%20and%20Input%20Data.pdf

(22) A ‘Coal Phase-out’ sensitivity is performed. In total, around 23,6 GW of generating capacity were removed from the 2025 Base-Case 
scenario, mainly through reductions in lignite and hard coal capacities.

https://economie.fgov.be/sites/default/files/Files/Energy/Mecanisme-remuneration-capacite-Note-E2-02-10-2019.pdf
https://biblio.ugent.be/publication/8560302
https://www.energyville.be/sites/energyville/files/downloads/2018/gp_bbl_iew_report_-_v2018_03_06_final.pdf
https://www.energyville.be/sites/energyville/files/downloads/2018/gp_bbl_iew_report_-_v2018_03_06_final.pdf
https://www.plan.be/admin/uploaded/201802260841090.OPREP201802.pdf
https://eepublicdownloads.blob.core.windows.net/public-cdn-container/clean-documents/sdc-documents/MAF/MAF_2018_Methodology_and_Detailed_Results.pdf
https://eepublicdownloads.blob.core.windows.net/public-cdn-container/clean-documents/sdc-documents/MAF/MAF_2018_Methodology_and_Detailed_Results.pdf
https://eepublicdownloads.blob.core.windows.net/public-cdn-container/clean-documents/sdc-documents/MAF/2019/MAF%202019%20Appendix%201%20-%20Detailed%20Results%2C%20Sensitivities%20and%20Input%20Data.pdf
https://eepublicdownloads.blob.core.windows.net/public-cdn-container/clean-documents/sdc-documents/MAF/2019/MAF%202019%20Appendix%201%20-%20Detailed%20Results%2C%20Sensitivities%20and%20Input%20Data.pdf


(20) However, in the countries’ comments annexed to the 2019 MAF (23), Belgium indicated that: ‘[…] 2,5 GW new-built 
capacity is considered for 2025 (on top of assumed developments in DSR, storage and RES). This 2,5 GW capacity 
was identified in Elia’ adequacy study as the new-built capacity needed to meet the reliability criteria in the 
“CENTRAL/EU-BASE” scenario for 2025 (which corresponds to the MAF scenario). It should be stressed that, as 
demonstrated in Elia’ Adequacy and Flexibility study and other studies, there is no guarantee that such investments in 
new capacity would materialise in the future without a market-wide CRM mechanism.’

(21) In its final report of April 2020 (24), the Pentalateral Energy Forum (PLEF) presents the following results for Belgium 
in 2025:

Base case scenario — 2025 (25) Low gas sensitivity — 
2025 (26)

Low nuclear/ CH NTC 
sensitivity sensitivity 2025 (27)

Average LOLE 3,3 hours 8,1 hours 4,6 hours

Source: Pentalateral Energy Forum ‘Generation Adequacy Assessment — April 2020 — Final report’.

(22) In the notification file, the Belgian authorities indicate that the methodology and data are aligned on European level 
so that the national adequacy study for Belgium (i.e. Elia’s Adequacy and Flexibility study) is in line with the 
ENTSO-E’s MAF 2019.

(23) Besides, the Belgian authorities indicate that, to a maximum extent possible, the national adequacy study already 
integrates the modalities of the electricity regulation, notably a probabilistic modelling, flow-based modelling of 
interconnection capacity, a central scenario with several sensitivities, an economic viability check and stakeholder 
interaction on the input data and sensitivities (28).

(24) It should be noted that, according to article 23.3 of the electricity regulation, ENTSO-E should develop a 
methodology which shall be used for the European resource adequacy assessment and any national resource 
adequacy assessment (see article 24 of the electricity regulation). This methodology shall be approved by the Agency 
for the Cooperation of Energy Regulators, ACER.

2.2.3. Market failures

(25) Belgium has identified a number of market failures which hamper a well-functioning, secure, affordable and 
sustainable electricity market.

(26) The first market failure stems from different factors that prevent efficient price signals and the fact that energy prices 
are prevented from rising to VOLL and other market design imperfections.

(27) The combination of these market failures and associated regulatory action may tend to ‘dampen’ price signals in 
electricity markets so that prices fail to increase to an ‘efficient’ level at times of scarcity. This leads to a chronic 
shortage of revenues for plant operators and demand response operators, so that ability to recover their fixed and 
variable costs is affected, usually referred as the ‘missing money’, preventing market forces from achieving the 
required level of adequacy.

(28) In theory, the inability of consumers to select their desired level of reliability could be addressed in an energy-only 
market by allowing prices to rise to a regulatory level reflecting the price at which consumers would no longer be 
willing to pay for energy and allowing generators to receive scarcity rents. However, as a consequence of low demand 
response, it is difficult to capture the actual VOLL and price spikes face issues of political acceptability. As a 
consequence, price caps in the market are usually set below the VOLL.
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(23) https://eepublicdownloads.blob.core.windows.net/public-cdn-container/clean-documents/sdc-documents/MAF/2019/MAF 
%202019%20Appendix%203%20-%20Country%20Comments.pdf

(24) https://www.benelux.int/files/4515/8998/1576/PENTAreport_FINAL.pdf
(25) Like for MAF 2019, ‘for 2025 a need of 2,5 GW new capacity is thus assumed in this study to be delivered under the CRM in 2025 

in order to reach adequacy for Belgium.’
(26) ‘For the “Low Gas Sensitivity” in PLEF for Belgium, the assumed new capacity of 2,5 GW was removed from the PLEF “Base Case”’. 

‘Belgian and French gas capacities are respectively 2,5 GW and 2,2 GW lower than in the base case. For Austria (1,2 GW less gas 
capacity), the Netherlands (1,6 GW less gas capacity) and Luxemburg (0,1 GW less gas capacity)’

(27) ‘For the Low Nuclear / CH NTC sensitivity, nuclear capacity is 1 700 MW lower in France and 1190 MW lower in Switzerland. For 
all other countries, the installed capacity is unchanged compared to the base case. Additionally, NTCs between Switzerland and the 
neighbouring zones are reduced in order take account increasing unscheduled flows through Switzerland due to the fact that 
Switzerland may not be included in the flow-based market coupling (FBMC) in 2025.’

(28) See also recital (38) below.

https://eepublicdownloads.blob.core.windows.net/public-cdn-container/clean-documents/sdc-documents/MAF/2019/MAF%202019%20Appendix%203%20-%20Country%20Comments.pdf
https://eepublicdownloads.blob.core.windows.net/public-cdn-container/clean-documents/sdc-documents/MAF/2019/MAF%202019%20Appendix%203%20-%20Country%20Comments.pdf
https://www.benelux.int/files/4515/8998/1576/PENTAreport_FINAL.pdf


(29) The second market failure is the risk aversion of investors in a context of increased volatility and high regulatory 
uncertainty. The increasing penetration of intermittent renewable energy sources makes prices more volatile and 
reduces possibilities for conventional technologies to recover their fixed costs in the electricity market. Slight 
variations of conditions could have significant impact on the revenues of conventional generation technologies. The 
‘missing money’ problem is becoming more severe as the intermittent capacity increases. As a result, this increases 
the economic risk associated with investments in flexible conventional generation technologies. In addition, forward 
energy prices usually do not provide for a more than three-year forward hedging horizon, which is short to build an 
investment case for investors. Besides, even though forward markets could accommodate incremental changes in 
supply and demand, they would not be able to provide a hedge in case of a brutal shock, such as the planned nuclear 
phase-out in Belgium.

(30) Third, the reliability of electricity systems has certain features of a public good. This is because investments for a 
higher level of security of supply benefit all, while, as explained earlier, it is not possible for most individual final 
consumers to be selectively disconnected by the system operator on the basis of their willingness to pay. Thus, 
generators will likely have suboptimal incentives to invest in generation capacity, which would therefore ultimately 
deliver suboptimal levels of system reliability.

(31) These issues take a particular form in Belgium, insofar as it is a relatively small, illiquid and highly interconnected 
market and thus is also affected by similar supply risks from neighbouring electricity markets. Therefore, Belgium’s 
adequacy is largely influenced by the situation in the neighbouring electricity markets.

(32) Currently, a strategic reserve is implemented in the Belgian market based on the Federal Law of 26 March 2014 and 
has been approved by the European Commission until 31 March 2022 (29). The objective of the strategic reserve is to 
meet peak demand during winter periods when the market fails to do so by maintaining some existing generation 
and demand response capacity out-of-market as a back-up only to be activated when the balancing resources are 
exhausted.

(33) According to Belgium, strategic reserves are mainly focussing on keeping existing generators or demand response 
capacities in the market in order to provide additional back-up capacity during peak periods, the instrument is not 
adapted to support the development of large amounts of new capacities. Additionally, given that nuclear capacity, a 
base-load technology, is leaving the system, it does not seem appropriate to address the need by a mechanism that — 
by design –can only deliver energy on peak moments and outside the market (i.e. after exhaustion of the balancing 
resources).

(34) Given that the Belgian security of supply issue follows from the phase-out of existing capacity and as the resource 
adequacy shortage is expected to continue on the long term, strategic reserves are not considered to be an 
appropriate solution to solve this adequacy issues on the long run.

2.2.4. Market reforms

(35) On 25 November 2019, the Commission received an implementation plan (30) from the Belgian Energy Ministry 
prepared pursuant to Article 20.3 of the electricity regulation, which requires Member States with adequacy 
concerns to set out measures to eliminate regulatory distortions or market failures on their markets in an 
implementation plan. Following a public consultation, the European Commission adopted on 30 April 2020 an 
opinion on Belgium’s implementation plan, pursuant to article 20.5 of the electricity regulation (31). Belgium adopted 
a final version of its implementation plan, which it submitted to the Commission (32).

(36) As regards balancing markets, Belgium has introduced a so-called ‘alpha component’ in its imbalance pricing 
mechanism. It constitutes an extra imbalance price component laid upon Balance Responsible Parties (BRPs) to 
increase the real-time price signal when the system imbalance of the Belgian control zone increases. Moreover, 
Belgium is implementing Imbalance Netting, as well as prepares for joining the EU balancing platforms for aFRR 
(Automatic Frequency Restoration Reserve) and mFRR (manual Frequency Restoration Reserves) which are expected 
to be in place by end 2021 and 2022 respectively. Besides, Belgium has committed to the following concerning the 
procurement of balancing and ancillary services:

(a) Not later than July 2020, FCR (frequency containment reserves) shall be tendered on a daily basis and procured 
exclusively regionally;

(b) Not later than July 2020, aFRR shall be tendered on a daily basis and all technologies, all players and all voltage 
levels will be able to participate in the market. Activated balancing energy shall be remunerated through marginal 
pricing as soon as there will be sufficient liquidity;
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(29) SA.48648 Belgian Strategic Reserve (OJ C 121, 6.4.2018).
(30) https://ec.europa.eu/energy/consultations/consultation-belgiums-market-reform-plan_en
(31) Commission opinion C(2020) 2654 final: https://ec.europa.eu/energy/topics/markets-and-consumers/capacity-mechanisms_en
(32) https://economie.fgov.be/sites/default/files/Files/Energy/Belgian-electricity-market-Final-implementation-plan-CRM-22062020.pdf

https://ec.europa.eu/energy/consultations/consultation-belgiums-market-reform-plan_en
https://ec.europa.eu/energy/topics/markets-and-consumers/capacity-mechanisms_en
https://economie.fgov.be/sites/default/files/Files/Energy/Belgian-electricity-market-Final-implementation-plan-CRM-22062020.pdf


(c) Since February 2020, mFRR is dimensioned & sized on a daily basis, and activated balancing energy is 
remunerated through marginal pricing

(37) In Belgium, demand side response is eligible to participate in the wholesale electricity markets (including day-ahead 
and intra-day) as well as the balancing market and is treated in a similar way as other market participants and 
balancing service providers. Demand side response can be represented either individually or via aggregators. To 
further facilitate demand side response, Belgium committed to a roll-out of smart meters which will be different for 
each of its regions:

(a) Flanders:

— No later than 2023, 33 % of customers shall have a smart meter.

— No later than 2028, 66 % of customers in Flanders shall have a smart meter.

— No later than 2034, 100 % of customers in Flanders shall have a smart meter.

(b) Wallonia:

— No later than 1 January 2023, there will be a systematic roll out of smart meters (i) for residential consumers 
in default of payment, (ii) when the meter has to be changed, (iii) for new connections to the grid, (iv) when 
the consumer requests it

— No later than 31 December 2029, there will be 80 % of smart meter installed for (i) consumers with a 
consumption equal or above 6,000 kWh, (ii) prosumers, when the net developable electrical power is equal 
or above 5 kWe; (iii) for charging points open to the public

(c) Brussels Region: smart meters rolled out (i) when meters have to be changed or (ii) for new connections to the 
grid.

(38) Belgium will already have an electricity interconnection rate of 21 % in 2020. With the projects already planned (see 
Federal Development Plan 2020-2030 (33)), the Belgium electricity interconnection rate will reach around 30 % by 
2030 (34). The following Belgian network reinforcements recently became or will become operational in the coming 
years:

(a) ALEGrO: The ALEGrO project of common interest (PCI) for a 1 GW interconnector between Belgium and 
Germany is on track to be commissioned by 2020

(b) NEMO: The NEMO PCI project for a 1 GW interconnector between Belgium and the UK has been operational 
since 2019

BRABO: The BRABO PCI project concerns an upgrade of the Belgian electricity grid with the aim to, among 
others, increase the import capacity from the Netherlands.

2.3. Auction process and pricing rules

2.3.1. Auctions frequency

(39) According to the notification, the TSO (Elia) will organise CRM auctions in function of the level of capacity resources 
that are needed to guarantee an adequate level of resource adequacy to reach the reliability standards.

(40) A capacity auction is held every year for delivery in four years’ time in a ‘Y-4 auction’. A further year-ahead auction is 
held in the year immediately prior to the delivery year of the main auction (‘Y-1 auction’).

(41) The first Y-4 auction should be organised in 2021, while the last Y-4 and Y-1 capacity auctions, for delivery period 
starting in November 2034, should be organised in 2030 and 2033 respectively.
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(33) https://www.elia.be/en/grid-data/grid-development/investment-plan/federal-development-plan-2020-2030.
(34) These percentages are based on the definitions used by the Interconnection Target Experts Group (ITEG), i.e. interconnection rate = 

Total import / Total generation capacity, with total import implying “maximum power flow that the cross-border asset can transmit 
in accordance with system security criteria.

https://www.elia.be/en/grid-data/grid-development/investment-plan/federal-development-plan-2020-2030


2.3.2. Determination of the volume to be auctioned

(42) Article 7 undecies § 2 of the Electricity law provides that the methodology defining the parameters determining the 
quantity of capacity to be purchased is proposed by the TSO. However, the electricity regulation, which is applicable 
since 1 January 2020, provides that the Member State shall approve the volume to auction on the basis of a proposal 
from the regulator. The CRM Committee (FPS Economy, CREG, Elia and the Cabinet of the Energy Minister) therefore 
decided in 2019 that the CREG would develop a proposal for the methodology for the parameters determining the 
volume to be procured in the auctions. The following recitals give more details on the chronology.

(43) On 22 November 2019, Elia elaborated a draft proposal of a Royal Decree for the determination of the methodology 
for the auction parameters (such as de-rating factors, strike and reference prices, intermediate price cap), including 
the process to determine the scenario to determine the capacity needed (35). On 6 December 2019, the CREG 
adopted an opinion (36) on Elia’s proposal in which it notably explains that the use of the EU-HiLo scenario to 
determine the capacity to purchased is inappropriate (37) and not in line with article 24.1 of the electricity regulation.

(44) On 18 March 2020, the CREG sent a draft proposal 2064 for the determination of the volume of capacity to be 
procured to the Belgian Energy Minister. The draft proposal was largely inspired by the CREG’s note (Z) 2024, which 
was sent to the Minister on 20 December 2019 after a public consultation (38). The CREG adopted the final proposal 
on 24 March 2020 (39).

(45) In its final proposal, the CREG indicates that the target volume should be determined on the basis of the 
methodology mentioned in article 23.3 of the electricity regulation. This methodology has been proposed by 
ENSTSO-E to ACER for its approval.

(46) The CREG considers that the following principles should be respected when designing the parameters of the volume 
to be purchased (i.e. the demand curve):

(a) the introduction of a capacity remuneration mechanism makes it possible to comply with the reliability 
standard(s) at the lowest possible cost and at a proportional cost;

(b) the methodology for determining the parameters determining the volume of purchases in the capacity 
mechanism must be capable of effectively addressing the increasing and decreasing reliability concerns (adequacy 
concern);

(c) the organised capacity auction four years in advance (Y-4 auction) is needed only to attract capacity with longer 
preparation time (more than one year);

(d) due to technological neutrality, there can be no discrimination between different technologies in the capacity 
auction;

(e) the capacity remuneration mechanism may not lead to over-compensation of capacity;

(47) Based on these principles, the CREG’s proposal:

(a) derives a budgetary constraint in which the cost of the CRM must be lower than the cost to the consumer due to 
the expected non-delivered energy (EENS) (40) which is avoided by a CRM. The cost of CRM is the cost of the 
capacity requested to comply with the reliability standard. The expected cost of missing energy is the EENS 
multiplied by the willingness to pay for customers who unintentionally do not receive this energy (VOLL). In the 
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(35) https://www.elia.be/fr/users-group/implementation-crm
(36) https://www.creg.be/fr/publications/avis-a2030
(37) ‘The use of a Hi-Lo scenario, in which extreme events are assumed to be the base case, can hardly be considered to be a “statistically 

normal year”. On the contrary, a Hi-Lo scenario implies, by definition, an exceptional situation. The CREG does not deny that 
extreme situations may actually occur, but these must be included with their probability in a probabilistic simulation. Instead, Elia’s 
security of supply analyses based on a Hi-Lo scenario involves a calculation of an average LoLE with a statistically anomalous base 
assumption (i.e. “low probability”).’

(38) https://www.creg.be/fr/publications/note-z2024
(39) https://www.creg.be/fr/publications/proposition-e2064
(40) Expected Energy Not Served: forecast of annual demand that cannot be provided by resources available on the energy market, 

expressed in MWh

https://www.elia.be/fr/users-group/implementation-crm
https://www.creg.be/fr/publications/avis-a2030
https://www.creg.be/fr/publications/note-z2024
https://www.creg.be/fr/publications/proposition-e2064


event of a security of supply risk, this VOLL represents the cost of non-supply announced in advance. Using 
values of VOLL of the Plan bureau (41) and of a study by ACER (42), the CREG derives the following budgetary 
constraint:

Source: CREG ‘Proposition (E)2064 — 24 mars 2020’.

(b) derives the following demand curve, where the targeted volume to be auctioned is C-Q (43):

Source: CREG ‘Proposition (E)2064 — 24 mars 2020’.

(48) Taking into account the results of the public consultation on the CREG note 2024, the Belgian Ministry concluded 
that the methodology proposed by the CREG (especially the budgetary constraint) did not provide sufficient 
guarantees that the CRM objective to ‘ensure the required level of security of supply’, would be respected in 
accordance with the legal criteria.

(49) Consequently, the Belgian Ministry drew up an alternative method defining the parameters determining the quantity 
of capacity purchased under the capacity mechanism, taking into account Elia’s proposal of a Royal Decree 
mentioned in recital (43) above and the CREG’s proposal mentioned in recital (44) above. A public consultation was 
held on this adapted methodology from 23 March 2020 to 27 March 2020. The final draft Royal Decree was 
published in the Ministry’s website on 17 April 2020 (44). The following recitals describes the process as provided for 
in this final draft Royal Decree.

(50) Each year, the amount of capacity required to meet the reliability standard in a particular future delivery year (i.e. the 
target volume) will be determined based on data and parameters provided by Elia. The target volume is determined 
on the basis of the legal reliability standard, which corresponds to a certain LOLE value. A scenario is calibrated to 
ensure that this criterion is met. Once the scenario is calibrated, a market simulation is carried out and lead to the 
identification of simulated scarcity hours. The target volume is then calculated as the sum of the mean load during 
the simulated scarcity hours and the balancing need, from which the average EENS during the simulated scarcity 
hours is subtracted.
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(41) https://www.plan.be/admin/uploaded/201403170843050.WP_1403.pdf
(42) https://www.acer.europa.eu/en/Electricity/Infrastructure_and_network%20development/Infrastructure/Documents/CEPA%20study% 

20on%20the%20Value%20of%20Lost%20Load%20in%20the%20electricity%20supply.pdf
(43) Other elements of the CREG’s proposal can be found here: https://www.creg.be/fr/publications/proposition-e2064
(44) https://economie.fgov.be/fr/themes/energie/securite-dapprovisionnement/mecanisme-de-remuneration-de

https://www.plan.be/admin/uploaded/201403170843050.WP_1403.pdf
https://www.acer.europa.eu/en/Electricity/Infrastructure_and_network%20development/Infrastructure/Documents/CEPA%20study%20on%20the%20Value%20of%20Lost%20Load%20in%20the%20electricity%20supply.pdf
https://www.acer.europa.eu/en/Electricity/Infrastructure_and_network%20development/Infrastructure/Documents/CEPA%20study%20on%20the%20Value%20of%20Lost%20Load%20in%20the%20electricity%20supply.pdf
https://www.creg.be/fr/publications/proposition-e2064
https://economie.fgov.be/fr/themes/energie/securite-dapprovisionnement/mecanisme-de-remuneration-de


(51) The scenario mentioned in recital (50) takes, as a starting point, the scenarios and sensibilities from the latest 
European resource adequacy assessment (ERAA) (45) or the National resource adequacy assessment (NRAA) (46). 
These are updated with the most recent data available and the next step foresees that also sensitivities can be updated, 
while additional ones can also be defined, which might not have been taken into account in the ERAA or the NRAA. 
According to the final draft Royal Decree, these sensitivities can refer to events within or outside Belgium’s borders 
which impact Belgium’s security of supply. Based on the Belgian Ministry’s report on the public consultation about 
the Royal Decree, one of the additional sensitivity can be the EU-HiLo scenario (47).

(52) The final draft Royal Decree provides the following process in order to establish the reference scenario. As input for 
the decision by the Minister of Energy, the Belgian TSO will publish a recommendation, after public consultation of 
the market parties on the data and assumptions. Consecutively, the regulator will make a proposal on the reference 
scenario, taking into account the methodology as foreseen in the proposed Royal Decree. Finally, the Energy 
Administration will publish an advice on this proposal. The final decision of the scenario choice is the responsibility 
of the Minister of Energy.

(53) A global auction cap determines the maximum remuneration that can be received by a bid in the CRM auction and is 
applicable to all capacity categories. By limiting the maximum remuneration that can be received, the global auction 
cap limits the possibility for abusing market power by submitting inappropriate bids. The global auction price cap is 
calculated as the multiplication of the net-CONE (48) by a factor X. The value of the correction factor X takes into 
account the uncertainties related to the estimation of the net-CONE, both at the level of the gross cost variability of a 
new entrant associated with different technologies and in the determination of the annual infra-marginal annuities in 
the energy market and the net revenues on the market for auxiliary balancing services. Based on preliminary 
estimates provided by the Belgian authorities, the global auction price cap should range between 80 and 
105 EUR/kW/year, which is equal to a correction factor with a value between 1,25 and 1,50 (49).

(54) The demand curve for the Y-4 auctions is designed on the basis of 3 points, as shown in Figure 1 below:

Figure 1

Indicative estimation demand curve Y-4

Source: Notification.
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(45) See article 23 of regulation (EU) 2019/943
(46) See article 24 of regulation (EU) 2019/943
(47) https://economie.fgov.be/sites/default/files/Files/Energy/AR-methode-de-calcul-volume-de-capacite-parametres-encheres-mecanisme- 

de-remuneration-de-capacite-Annexe-1-Rapport-de-consultation.pdf; notably: ‘La DG Énergie constate que globalement, CBS 
soutient la méthode alternative telle que proposée par la DG Énergie. En particulier, CBS apprécie également que la possibilité soit 
prévue pour que des sensibilités HiLo puissent être prises en compte et que des volumes de balancing soient intégrés’, and ‘le 
paragraphe 4 de l’article 4 déroge des propositions précédentes d’Elia, en ce sens que la possibilité subsiste de tenir compte 
d’évènements HiLo, mais qu’il s’agit à présent d’une possibilité parmi d’autres. Elia peut se retrouver dans cette approche plus 
ouverte’. [‘DG Energy notes that, overall, CBS supports the alternative method proposed by DG Energy. In particular, CBS appreciates the 
possibility of taking into account HiLo sensitivities and that balancing volumes are integrated’, and ‘Article 4 (4) derogates from earlier proposals 
from Elia, in the sense that the possibility remains to take account of HiLo events, but is now one of several options. Elia supports this approach, 
which it find more open.’]

(48) Net-CONE represents the revenues that the best new entrant technology would need to earn in the capacity market to compensate 
for its ‘missing money’ in the energy market for 1 year. It is calculated by removing market revenues and ancillary service revenues 
from the Gross-CONE.

(49) The CREG launched a public consultation from 1 July 2020 to 13 July 2020 on a proposal of values of the CONE for a short-list of 
reference technologies, the WACC and the correction factor X (see recital (58)(b)).

https://economie.fgov.be/sites/default/files/Files/Energy/AR-methode-de-calcul-volume-de-capacite-parametres-encheres-mecanisme-de-remuneration-de-capacite-Annexe-1-Rapport-de-consultation.pdf
https://economie.fgov.be/sites/default/files/Files/Energy/AR-methode-de-calcul-volume-de-capacite-parametres-encheres-mecanisme-de-remuneration-de-capacite-Annexe-1-Rapport-de-consultation.pdf


(a) Point B corresponds, in ordinate, to the net-CONE, which the Belgian authorities indicatively estimates to be 
between 63 EUR/kW/year and 69 EUR/kW/year (50). In abscissa, point B corresponds to the target volume (taking 
into account the average load during simulated scarcity hours, the balancing reserves, the average energy not 
served during simulated scarcity hours, the de-rated non-eligible volume, the volume already contracted and the 
reservation of part of the volume for the Y-1 auction as described in recital (57) below).

(b) Point C corresponds, in ordinate, to 0 and in abscissa, to the target volume.

(c) Point A corresponds, in ordinate, to the global auction price cap. In abscissa, point A corresponds to a specific 
volume calculated like the point B volume (see recital (54)(a) above), but using a different LOLE (LOLEA). LOLEA 
corresponds to the reliability standard (i.e. reference LOLE) multiplied by the correction factor X (see recital (53) 
above).

(55) The demand curve for the Y-1 auctions is designed on the basis of the same points B and C as for Y-4 auctions, but 
the target volume is adjusted to take into account capacity already contracted in the Y-4 auction corresponding to the 
same delivery period. Point A corresponds, in ordinate to the global auction price cap, and in abscissa, to the target 
volume.

Figure 2

Indicative estimation demand curve Y-1

Source: Notification.

(56) The Belgian authorities consider that the design of the demand curves respects two principles:

(a) Ensuring security of supply: this means that once Y-4 and Y-1 auctions have been concluded the reliability 
standard should be met, otherwise the CRM would not meet its objective. As point B corresponds to the volume 
required to meet the reliability standard it should be ensured that at least this volume is contracted. As after a Y-4 
auction, there is still the opportunity to contract further capacities in the Y-1 auction, a sloped curve between 
point A and point B in Y-4 is possible, allowing to contract less than the amount calibrated for point B in that 
Y-4 auction. However, contracting less than the volume associated to point B in Y-1 would not guarantee that the 
reliability standard is met. This explains the vertical section in Y-1 between point A and point B.

(b) Ensuring a proportionate, least-cost mechanism: this means that overall the volume to be procured should not 
exceed the volume required for meeting the reliability standard as otherwise this would inflate the mechanism’s 
total cost. This explains why the demand curve is vertical between point B and the intersection with the X-axis 
both in Y-4 and Y-1 auctions.

(57) According to the Belgian electricity law, a minimum volume of capacity needs to be reserved for Y-1 auctions and be 
deducted from the target volume for the Y-4 auction. This reserved volume shall be at least equal to the capacity 
required, on average, to cover the total peak capacity for less than 200 hours of operation per year, plus the margin 
of uncertainty provided for in the calculation of the initial volume carried out by the system operator. According to 
the draft Royal Decree, the capacity necessary to cover the total peak capacity for less than 200 hours on average 
shall be determined, for each block of 100 MW, by the average number of hours required to comply with the security 
of supply criterion based on the load duration curve. These are the hours needed by a certain capacity needs to meet 
the maximum electricity consumption. According to the Belgium authorities, this would result in the reservation of 
approximately 2 to 3 GW for the Y-1 auction. According to Belgium, the decision to reserve part of the volume to be 
procured for the Y-1 auction process reflects its willingness to stress the technical-neutrality and technical openness 
of the mechanism. This measure encourages the participation of demand response providers as it might be more 
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(50) Considering CCGT, OCGT and Diesels in the short-list of reference technology and assuming average values for gross-CONE, energy 
market revenues and ancillary services revenues



difficult for these capacities to plan their availability long in advance, possibly complicating their participation in the 
Y-4 auction. Notwithstanding this shift of capacity volume to the Y-1 auction, all capacity holders are allowed to 
participate in both the Y-4 and Y-1 auction process for a certain delivery period.

(58) Anticipating the implementation of the final draft Royal Decree:

(a) Elia launched a public consultation on the scenarios, sensitivities and data for the CRM parameter calculation for 
the Y-4 Auction for Delivery Period 2025-2026. The public consultation was held between 5 May 2020 and 
5 June 2020 (51). Elia consulted on the data from ENTSO-E’s MAF 2019, updated with the most recent available 
information from public sources and on sensitivities to be included in the reference scenario that can have an 
impact on the security of supply of Belgium, in accordance with the Royal Decree (see recital (52) above). After 
the public consultation, Elia recommended integrating into the reference scenario a ‘low demand’ sensitivity and 
a sensitivity corresponding to the EU-HiLo scenario (52) (see recital (12) above). On 10 July 2020, the CREG 
subsequently adopted a proposal of a reference scenario (53), in which it notably reiterates its criticisms against 
Elia’s recommendation to include a sensitivity of a reduction of the availability of French nuclear by 4 units (see 
recital (43) above), pointing also to the existing capacity mechanism in France to ensure adequacy and to the risk 
of an increased in the capacity to be procured. However, shortly after, the Belgian Directorate-General for energy 
adopted an advice to the Minister of energy (54), in which it recommends integrating in the reference scenario a 
modification of the expected demand as the latter dropped subsequent to the impact of the Covid-19 outbreak. It 
also included an additional unavailability of nuclear units in France. Thus, the Belgian Directorate-General of 
Energy rejects most of CREG’s criticisms but still invites Elia to review its analysis in light of what the PLEF has 
done (see recital (21) above).

(b) The CREG organised as public consultation from 1 July 2020 to 13 July 2020 on a proposal about the values of 
the gross CONE, the weighted average cost of capital (WACC) and the correction factor X (55). The Minister will 
decide on the basis of the CREG’s proposal but can depart from it.

2.3.3. Pre-qualification phase

(59) A mandatory prequalification procedure is applicable to all holders of generation capacity above 1 MW. 
Nevertheless, pre-qualified capacities are not obliged to participate in the bidding process (opt-out). To facilitate this 
mandatory prequalification, a fast track prequalification process is foreseen to enable capacity holders to meet the 
prequalification obligation at a minimum effort (only a minimum quantity of information is required, such as an 
identification number, type of delivery point and total installed capacity): capacity holders after a fast track 
prequalification process, the capacity is automatically treated as opt-out.

(60) The prequalification requirements include an emission limit: capacity providers that exceed the emission limit below 
cannot participate in the capacity auction:

(a) For capacities that started production on or after 4 July 2019 an emission limit of 550 gr CO2 of fossil fuel origin 
per kWh of electricity applies;

(b) Capacities that started production before 4 July 2019 can neither emit more than 550 gr CO2 of fossil fuel origin 
per kWh of electricity, nor more than 350 kg CO2 of fuel origin on average per year per installed kWe.

(61) Besides, as part of the prequalification process, the candidates have to deliver a provisional financial security in order 
to be allowed to participate in the auction. This provisional financial security becomes effective when the capacity 
market unit (hereafter CMU) is selected in the auction. If the capacity provider, after selection in the auction, does not 
respect its contractual obligations or in case he is not willing to sign the capacity contract, financial penalties will be 
applied as part of the pre-delivery control process. The contractual counterparty has the right to claim financial 
security in case these penalties would remain unpaid. At the moment of prequalification, the amount of the 
provisional financial security will be 20,000 EUR/MW for virtual and additional CMUs and 10,000 EUR/MW for 
existing CMUs, in function of the CMU’s eligible volume (given that the contracted capacity is not known yet and 
ensuring that the financial security is proportional to the size of the project and the consequent risk to system in case 
of not delivering). If the final contracted capacity of the CMU is lower than its eligible volume, the amount of the 
financial security is lowered for the positive difference between the eligible volume and the contracted capacity, 
multiplied by EUR 20,000 (for virtual and additional CMUs) or EUR 10,000 EUR (for existing CMUs).
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(51) https://www.elia.be/en/public-consultation/20200505_public-consultation-on-the-scenarios-sensitivities-and-data-for-the-crm
(52) ‘2.2.1 French nuclear availability- The first sensitivity is in line with the 10-year Adequacy and Flexibility study 2020-30 (Elia, 2019) 

and is presented in § 2.6.8. It includes a nuclear availability reduced by 4 units in winter.’
(53) https://www.creg.be/fr/publications/proposition-c2105
(54) https://economie.fgov.be/sites/default/files/Files/Energy/avis-dg-energie-projet-proposition-2105-signed.pdf
(55) https://www.creg.be/fr/consultations-publiques/consultation-publique-relative-au-projet-de-proposition-2086-relative-au

https://www.elia.be/en/public-consultation/20200505_public-consultation-on-the-scenarios-sensitivities-and-data-for-the-crm
https://www.creg.be/fr/publications/proposition-c2105
https://economie.fgov.be/sites/default/files/Files/Energy/avis-dg-energie-projet-proposition-2105-signed.pdf
https://www.creg.be/fr/consultations-publiques/consultation-publique-relative-au-projet-de-proposition-2086-relative-au


2.3.4. Specific auction design features

2.3.4.1. Pricing rule

(62) The competitive auction mechanism makes use of the sealed bid auction format where bidders anonymously submit 
bids and the market is subsequently cleared in one single round. According to the Belgian authorities, by not 
providing information to the market during market clearing and not allowing bidders to update their bids, the sealed 
bid auction format limits the potential for market power abuse. They also indicate that with the sealed bid process, 
unlike in descending clock auctions, bidders are not tied up for (typically) 2-3 days in which they have to be available 
to react on the information that is made available for the auction process. The less complex and time-consuming 
auction process could further lower the entry barrier, especially relevant for new and small players and for demand 
side response parties whose core business is not the energy market.

(63) All successful bidders will be awarded a capacity remuneration, based on the pay-as-bid pricing rule for all auctions 
related to at least the initial two delivery periods (Y-4 and Y-1 auctions for delivery periods starting in November 
2025 and November 2026). In other words, successful capacity providers will receive their bidding price as capacity 
remuneration.

(64) Following the presentation to the Parliament of an evaluation report, the pay-as-cleared pricing rule could apply for 
auctions related to subsequent delivery periods. Under the pay-as-cleared rule, the capacity remuneration equals the 
bid price of the most expensive bid selected (with the limitation of the intermediate price cap, see section 2.3.4.2 
below).

(65) The Belgian authorities believes that the adequacy situation in Belgium around 2025 will require new capacity (see 
recital (12)). Therefore, capacity holders presenting very heterogeneous cost structures will probably compete in the 
initial CRM auctions. Consequently, the Belgian authorities fear that some capacity providers could benefit from high 
inframarginal CRM rents and hence windfall profits if the pay-as-cleared pricing rule was applied. According to 
Belgium, in theory, in case of perfect information when market participants can anticipate the would-be market 
clearing price under pay-as-cleared, a pay-as-bid pricing rule would result in the same outcome, as bidders have an 
incentive to bid in at this anticipated clearing price. In practice however, a certain degree of uncertainty and 
unpredictability related to the would-be pay-as-cleared market price is inevitably associated with the first CRM 
auctions. Therefore, under a pay-as-bid pricing rule, market players may act more prudently to avoid the risk of not 
being selected, and hence pay-as-bid may lead to a less costly result.

(66) However, Belgium considers that the cost-efficiency advantage of pay-as-bid auctions likely diminishes over time, not 
only because the requirement for new capacity might disappear, but also because recurring pay-as-bid auctions allow 
market participants to better anticipate the reference market clearing price, resulting in a ‘flat’ offer curve. Besides, in 
case the missing money issue were to disappear in the medium to long-term, pay-as-bid could prevent the price to 
tend to zero since capacity providers have no incentive to bid in at zero under the pay-as-bid pricing rule.

(67) Belgium considers that after subsequent auctions, the pay-as-cleared pricing rule might become the better choice in 
order to stimulate competition, provide a transparent price signal and allow capacity remunerations to tend to zero 
when the level of capacity supplied is expected to be adequate to meet the level of capacity demanded. An important 
feature of the pay-as-cleared pricing rule is that the rational bidding behaviour is to bid in at true costs. Besides, as 
pay-as-cleared pricing provides a transparent price signal towards the market, this information can be particularly 
valuable to small units and new market players, as it may give them a better idea about current and future expected 
market conditions, thereby encouraging participation over time. Additionally, the pay-as-cleared pricing rule 
facilitates contractual arrangements, especially for aggregations. Therefore, Belgium will foresee a procedure allowing 
to change to the pay-as-cleared pricing rule when it is shown that it is beneficial to do so.

2.3.4.2. Intermediate price cap

(68) As described in details below in section 2.5, a CMU that requires significant investments can apply for a multi-year 
capacity contract. For the time being, this rule does not apply to indirect foreign participation, which can only 
receive a one-year contract (see in detail in section 2.9 below). According to the Belgian authorities, CMUs within the 
one-year contract category are confronted with no or low investment cost requirements to cover for (otherwise they 
would qualify for a multi-year contract). Therefore, it is foreseen to apply an intermediate price cap to CMUs in the 
one-year contract category, to avoid windfall profits. This rule will also apply to the contracts attributed to indirect 
foreign capacity (see in detail in section 2.9 below).

(69) Concretely, the CMUs within the one-year contract category will not be allowed to bid at a price higher than the 
intermediate price cap. Furthermore, even under the pay-as-cleared rule (see recital (64)), these CMUs would not 
receive capacity payments higher than the intermediate price cap.

(70) According to the Belgian authorities, the intermediate price cap will also prevent market actors with significant 
market power from strategically deciding to mothball or close existing capacity, thereby effectively taking capacity 
out of the market, influencing the market clearing price. By limiting the maximum capacity remunerations for 
capacities in the 1-year contract capacity category (among which existing assets), the intermediate price cap would 
limit the potential for excessive inframarginal rents.
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(71) The Belgian authorities indicate that the intermediate price cap, on the one hand, should be sufficiently low to avoid 
windfall profits, but, on the other hand, it should not be too low as to prevent normal returns for the investors, or 
even prevent CMUs from participating in the CRM auction and create an unwanted exit signal.

(72) The methodology described in the draft Royal Decree setting out the methodology for calculating the auction 
parameters under the capacity remuneration mechanism, determines that the intermediate price cap shall be 
calibrated to the expected ‘missing-money’ level of the worst performing technology currently in the market, 
considering both costs and revenues.

(73) The following costs are taken into account:

(a) yearly Fixed Operation & Maintenance (FOM) costs;

(b) annualized non-yearly maintenance costs (excluding costs related to a capacity augmentation or lifetime 
extension of an installation);

(c) activation costs for an availability test.

(74) These cost components are divided by the applicable de-rating factors, as the intermediate price cap applies in the 
auction in which prices are expressed per de-rated MW. The Belgian authorities provided the following indicative 
data (56).

Table 3

Indicative total yearly fixed costs for a short-list of existing technologies

Yearly FOM 
[EUR/KW] (57) Annualized  

non-yearly  
maintenance  

cost  
[% of FOM] (58)

Activation  
cost for  

availability  
test  

[EUR/ 
kW-derated] (59)

Derating 
factor (60)

Total Yearly fixed cost  
[EUR/kW] (61)

LOW MID HIGH LOW MID HIGH

CCGT 15 20 25 20 % / 90 % 20 27 33

OCGT 10 15 20 23,5 % / 90 % 14 21 27

Turbojet 10 15 20 / / 90 % 11 17 22

Market  
response

5 10 15 / 0,46 30 % (low) –  
40 % (mid) –  
55 % (high)

17 25 28

Source: Notification.

(75) The following yearly revenues are taken into account:

(a) Yearly inframarginal rents earned on the electricity market;
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(56) Elia launched a public consultation on the scenarios, sensitivities and data for the CRM parameter calculation for the Y-4 Auction for 
Delivery Period 2025-2026 (see recital (58)(a)).

(57) Derived from Figure 2-63, page 83 of the Adequacy and Flexibility Study for Belgium 2020 -2030. Note that for the OCGT 
technology, the values for units >25 are used, as there are OCGT units in the Belgian control zone that are older than 25 years.

(58) Derived from Section 4.4.5. Fixed costs under LTSA, page 36 of the Pöyry study in the context of CONE determination for the I-SEM
(59) Derived from data published on the Elia website regarding contracted volumes and prices for strategic reserves (https://www.elia.be/ 

en/suppliers/supplier/energy-purchases/strategic-reserve-volume-and-prices), considering the average activation price for SDR winter 
period 2015-2016 for a 4h activation (hence corresponding to a 40 % derating), and assuming one availability test of 15 minutes 
per year, as follows:

(60) Considering the derating factor range for ‘large scale thermal’ varies between 85 and 95 %, as illustrated in Figure 4-5 of the 
Adequacy and Flexibility Study for Belgium 2020-2030, a derating factor of 90 % is applied for the CCGT, OCGT and Turbojet 
technology. For the Market Response technology, a range is used from 30 % (2h availability; low) — 40 % (4h availability; mid) — 
55 % (8h availability; high) to take into account the variety of possibilities included in the Market Response technology.

(61) Calculated as follows:

https://www.elia.be/en/suppliers/supplier/energy-purchases/strategic-reserve-volume-and-prices
https://www.elia.be/en/suppliers/supplier/energy-purchases/strategic-reserve-volume-and-prices


(b) Yearly net revenues from the provision of frequency-related balancing services.

(76) The Belgian authorities provided the following indicative data:

Table 4

Indicative yearly revenues for a short-list of existing technologies (values used in the missing-money 
calculation are indicated in bold)

Yearly inframarginal rents from electricity 
market [EUR/kW] (62)

Yearly revenues from balancing service 
provision [EUR/kW] (63)

LOW MID HIGH LOW MID HIGH

CCGT 10 13 15 / / /

OCGT 1 2 3 / / /

Turbojet around 0 3 3,5 4

Market response around 0 2 2,5 3

Source: Notification.

(77) Finally, ‘missing-money’ is calculated by subtracting the yearly revenue from the yearly cost values. A 5 % uncertainty 
margin is added to the derived number, to take into account general uncertainties that are associated with a 
‘missing-money’ estimation, especially given that the calibration of the intermediate price cap requires the 
generalisation of cost and revenue figures per technology and that this estimation takes place up to several years 
before the relevant delivery period.

(78) The Belgian authorities provided the following indicative data. The HIGH/LOW value for ‘missing-money’ considers 
the HIGH/LOW value in terms of yearly costs and LOW/HIGH value in terms of yearly revenues.

Table 5

Indicative ‘missing-money’ values derived for a short-list of existing technologies

‘Missing-money’ [EUR/kWde-rated/y]

LOW MID HIGH

CCGT 5 14 19

OCGT 11 20 26
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(62) Based on estimations done in the context of the Adequacy and Flexibility Study for Belgium 2020-2030. The revenue estimations 
considered in this calibration exercise are derived based on a reference scenario for 2025. Furthermore, it is considered that by 
means of intervention, missing money is covered such that the — in the study so-called ‘not-viable gap’ — is filled, meaning that 
sufficient capacity is assumed in the system in 2025 to meet the adequacy requirements. The yearly inframarginal rents from the 
electricity market (MID values) are derived as P50 revenues from a probabilistic simulation. For the LOW and HIGH values, for the 
sake of this indicative calibration a range of 20 % around the estimated revenues is considered.

(63) Derived from the data published on the Elia website regarding capacity auctions for the balancing services (https://www.elia.be/en/ 
grid-data/balancing/capacity-auction-results), considering the overall average of average procurement prices for all auctions related 
to delivery periods from January 2017 until December 2019. Note that only mFRR reservation fees below 10EUR/MW/h are taken 
into account towards the overall average value, as prices above this cut-off point are considered to represent periods with adequacy 
issues and therefore not representative for this analysis. The LOW/MID/HIGH values are calculated as 60/75/90 % of the overall 
average value, to account for variable costs associated with the reservation of mFRR, such as for instance a cost for making a bid. 
The net revenues from the provision of frequency-related balancing services, in order to avoid double counting and consider only 
net revenues, have been considered to the following extent:
— FCR revenues are not considered, since Batteries are likely to become the dominant technology to provide FCR. The Batteries 

technology is not considered for the calibration of the intermediate price cap, as they are considered to derive a positive business 
case from the provision of FCR.

— aFRR revenues are not considered, as it is assumed that technologies who provide aFRR arbitrage between the provision of aFRR 
and selling energy. Therefore, aFRR reservation fees are assumed not to represent a net revenue on top of the inframarginal rents 
earned on the energy market.

— mFRR revenues are considered relevant for the Turbojet (assumed to provide mFRR standard product) and Market response 
(assumed to provide mFRR flex product) technologies, as they typically provide these services currently in the market. More 
specifically, revenues for Turbojet and Market response are determined by a percentage of the average mFRR reservation fee or 
the inframarginal rent from the energy market, according to whichever of both leads to the highest value.

https://www.elia.be/en/grid-data/balancing/capacity-auction-results
https://www.elia.be/en/grid-data/balancing/capacity-auction-results


‘Missing-money’ [EUR/kWde-rated/y]

LOW MID HIGH

Turbojet 7 14 19

Market response 15 24 26

Source: Notification.

(79) From the table above, and in order to be inclusive towards all units currently in the market, the Belgian authorities 
deem it appropriate to consider HIGH values. Observing an upper value of 26 and taking into account a margin of 
20 % around this number, the intermediate price cap for the first auction, i.e. the Y-4 auction with a delivery period 
November 2025 — October 2026, is indicatively assessed to be in the range of 20,8 to 31,2 EUR/kW-de-rated/year.

2.3.4.3. Specific clearing rules

(80) If multiple clearing solutions (i.e. a combination of bids) are equivalent in terms of maximizing economic surplus, 
the solution with the lowest CO2 emissions is selected. If two solutions are equivalent both in terms of maximizing 
economic surplus and weighted average CO2 emissions, the solution with the lowest weighted average contract 
duration is selected with the goal to limit the lock-in over several years.

(81) The auction algorithm will also take into account grid constraints, in such a way that it will reject certain 
combinations of bids which are together not grid feasible. The set of grid constraints related to the TSO grid that will 
apply during the auction clearing, will be determined before the auction clearing takes place and will be driven by 
either system security considerations, or physical spacing limitations.

2.4. Beneficiaries and eligibility rules

(82) The Belgian authorities indicate that their planned scheme will be open to all capacities that can contribute to 
resource adequacy, that it will be technology-neutral, and will be in particular open to both existing and new 
capacity, storage and demand response. Aggregation of capacity, including from different technologies will be 
allowed.

(83) Participation of foreign capacity will also be allowed. The rules are further described in section 2.9 below.

(84) The beneficiaries of the Belgian CRM will be the in-merit capacity providers in the competitive bidding process.

2.4.1. Minimum threshold for participation

(85) The minimum participation threshold has been set at 1 MW, notably for the following reasons:

(a) Alignment with the balancing market: this value is the result of a continuous dialogue with market parties, 
including several formal public consultations;

(b) going below the 1MW-limit implies that many small capacities must start the CRM prequalification process and 
face the related costs even though they would have no intention to offer to the CRM auction;

(c) going below the 1 MW threshold also increases significantly the administrative burden.

(86) The Royal Decree on eligibility criteria related to cumulative support and minimal participation threshold (64) 
foresees to evaluate the level of the minimum participation threshold during the lifetime of the CRM, at least after 
each period of 5 years.

(87) Aggregation rules enable participation of smaller capacity providers that do not meet the minimum threshold 
requirement.
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(64) Projet d’arrêté royal relatif à l’établissement des critères et modalités d'éligibilité à la procédure de préqualification en ce qui concerne 
les règles relatives au seuil minimal et au cumul des mesures d’aides



2.4.2. Aggregation

(88) Multiple capacity providers can choose to aggregate into a single capacity market unit of minimum 1 MW without 
maximum size limitation. The only limitation is that delivery points for which the energy markets daily programs 
apply (typically today delivery points with a size of above 25 MW) cannot be part of an aggregated portfolio. 
Aggregation is allowed across all technologies. In addition, the reallocation of components within an aggregated 
CMU is allowed to increase the flexibility towards aggregators and to encourage their participation in the auction 
process.

(89) Aggregation rules will be periodically reviewed and modified if deemed necessary by the authorities, in order to 
ensure that the aggregation rules do not constitute an obstacle to participation.

2.4.3. Unproven capacity

(90) A specific category of ‘unproven capacity’ is foreseen in the mechanism. It is defined as a capacity, which, at the start 
of the Y-4 prequalification process, cannot be associated to a delivery point and therefore cannot respect the delivery 
point prequalification requirements. The category is open to all technologies and aims at fostering the participation 
of capacities which may have more difficulties to already provide the standard required maturity level in Y-4. An 
unproven capacity shall only be offered in Y-4 auction. This category can only be assigned the standard capacity 
category of 1-year contract (see recital (104) below).

(91) To limit the risk to system security by relying on less mature projects, the overall capacity to be accepted in this 
category is limited to 400 MW. The latter threshold has been discussed with stakeholders and is deemed appropriate 
by Belgium in the Belgian context today (65). The threshold could further evolve over time based on a positive return 
of experience.

2.4.4. De-rating

2.4.4.1. General rules

(92) The CRM is open to all capacity holders in function of their availability rate and their contribution to the objective of 
resource adequacy. Indeed, CMUs are not expected to be available 100 % of the time at 100 % of their reference 
power (due to e.g. weather conditions, maintenance cycles, breakdowns, etc.).

(93) For this reason, a de-rating factor is calculated for every technology in order to assess its reliability and its 
contribution to the security of supply during moments that are particularly relevant from an adequacy point of view 
(so called ‘simulated scarcity hours’). Capacity holders can therefore only participate in the auction and are thus only 
eligible for capacity contracts up to their de-rated capacity (66).

(94) The methodology to calculate these de-rating parameters differs per technology as specified more in detail in the 
Royal Decree to determine the methodology for the capacity calculation and auction parameters in the context of the 
capacity remuneration mechanism (67). It will depend on the category of capacity:

(a) De-rating factors for thermal technologies with a daily schedule are determined based on statistical analysis from 
historical data by undercutting the forced outage rate as this parameter is assumed independent from climatic 
conditions

(b) De-rating factors for thermal technologies without a daily schedule connected to the distribution network 
(DSO-connected) or a closed distribution system (CDS-connected) are determined by dividing the expected 
average contribution of those technologies during the simulated scarcity hours by the aggregated nominal 
reference power of the technology. The average contribution comes from the output of an associated 
‘Monte-Carlo’ simulation of the reference scenario referred to in recital (52).

(c) De-rating factors for weather dependant technologies with daily schedule and for the weather dependent 
technologies without daily schedule that have not chosen a service level agreement (see point e) below) will be 
determined by dividing the associated average contribution from those technologies during simulated scarcity 
hours by the aggregated nominal reference power of the applicable technology.

(d) De-rating factors for technology with a daily schedule which are energy-limited will be determined by dividing 
the expected average contribution of such technologies during simulated scarcity hours by the aggregated 
nominal reference power.

16.10.2020 IT Gazzetta ufficiale dell’Unione europea C 346/47

(65) The threshold for instance corresponds to the size of the larger existing units in the Belgian market and thereby such volume can be 
critical to create a competitive effect.

(66) Capacity providers are only eligible for capacity contracts up to their eligible volume, defined as their reference power (taking into 
account the opt-out volumes) multiplied by the derating factor.

(67) Arrêté royal fixant la méthode de calcul du volume de capacité nécessaire et des paramètres nécessaires pour l’organisation des 
enchères dans le cadre du mécanisme de rémunération de capacité.



(e) Service level agreement (hereafter SLA) (typically demand response or small storage but it is also accessible to all 
technologies without a daily schedule, including RES): the de-rating factor is associated to each SLA, selected by 
the CMU itself during the pre-qualification process (and as fixed in the capacity contract) in function of the 
selected energy constraints. The choice from a menu allows the technologies without daily schedule to determine 
for themselves which SLA suits best their technical constraints, rather than forcing them into a predefined SLA. 
In addition, an aggregator can choose a Service Level Agreement which best fits his portfolio.

Figure 3

SLA Categories De-rating Factors Range (indicative values)

SLA Category
Range [%]

Min Max

1h availability 10 20

2h availability 20 40

4h availability 30 50

8h availability 40 70

100 % available 100

Source: Notification.

(95) Belgium provided indicative de-rating factors ranges (68) illustrated in the figure below:

Figure 4

Indicative De-rating Factors Range

Source: Notification.

(96) ‘Large scale thermal’ can be linked to the daily schedule thermal technologies category. The de-rating factors of daily 
schedule thermal CMUs are around 85 and 95 %. ‘Decentral thermal’ can be linked to the thermal DSO- or CDS- 
connected aggregated category. The de-rating factor of thermal DSO- or CDS- connected is comprised around 60 
and 85 %. This de-rating factor range is significantly lower than the one of daily schedule thermal CMUs because 
these smaller units that are decentralised usually have other constraints (heat supply, industry processes, etc.). 
‘Storage’ and ‘Market Response’ can be linked to the daily schedule energy-limited category and to the SLA category 
(see Figure 3 above). ‘Wind’ and ‘PV’ categories can be associated with the weather-dependent category. The de-rating 
factor for wind is comprised around 5 and 15 % with a higher contribution for offshore than onshore due to better 
technical characteristics. The de-rating factor for solar would be around 2 and 5 %.

C 346/48 IT Gazzetta ufficiale dell’Unione europea 16.10.2020

(68) Based on Figure 4-5 of the latest Belgian Adequacy and Flexibility Study for Belgium 2020 — 2030 by Elia-https://www.elia.be/-/ 
media/project/elia/elia-site/company/publication/studies-and-reports/studies/13082019adequacy-and-flexibility-study_en.pdf

https://www.elia.be/-/media/project/elia/elia-site/company/publication/studies-and-reports/studies/13082019adequacy-and-flexibility-study_en.pdf
https://www.elia.be/-/media/project/elia/elia-site/company/publication/studies-and-reports/studies/13082019adequacy-and-flexibility-study_en.pdf


(97) The de-rating rules can be yearly reviewed and modified if needed. In particular, the TSO will consult upon the list of 
current technologies existing in the market. If feedback would be received that a new type of technology is missing in 
the list, this could still be taken into account during the yearly calibration of the de-rating factors. Hence, if needed, 
the de-rating factors and the technologies will be yearly updated and reviewed

2.4.4.2. Rules applicable to cross-border participation

(98) As regard cross-border participation, the maximum entry capacity available for the participation of indirect foreign 
capacity in a control zone shall be defined by the system operator for each directly electrically connected market 
zone to the Belgian control area, in accordance with Article 26 of the electricity regulation.

(99) Pending the adoption of the relevant strategies, proposals or decisions implementing Article 26 of the electricity 
regulation, the contribution of each market zone directly connected with Belgium is determined by the contribution 
of those zones during simulated scarcity hours as described in section 2.9.1 below.

2.4.4.3. Rules applicable to unproven capacity

(100) To guarantee a level playing field with other contracted capacities in Y-4 auction, Elia will use the contractual 
de-rating factors of the virtual CMU as input parameter for the standard prequalification process of the existing CMU 
(s) that will take over the obligations of the virtual CMU as part of the pre-delivery control process (as the standard 
prequalification process related to those existing capacities can be organized up the Y-1 auction, with an intermediate 
milestone 24 months after Y-4 auction).

2.5. Contract duration

(101) According to the Belgian authorities, a longer capacity contract duration allows the capacity provider to secure 
long-term funding to spread the investment costs over a longer period of time. This could reduce the capacity 
remuneration required per year and help ensure that a new project is competitive against existing projects in the 
market. The potential for new entry at a competitive price is also of the utmost importance for controlling the 
market power of existing capacity providers.

(102) However, a longer capacity contract duration can also ‘lock-in’ a technology in the energy market for a longer period 
of time. Therefore, the Belgian state has opted for different capacity categories (1 year, up to 3, 8 and 15 years). 
Consequently, new investments are not immediately granted a capacity contract for the maximum (15 years) period, 
thereby avoiding that the future energy market would be locked for new (and potentially more environmentally 
friendly) technologies.

(103) In the Royal Decree of 12 December 2019 (69) proposed by CREG, the eligible costs are established as: ‘initial and 
non-recurrent investment expenditure, which is ordered from the date of publication of the auction results in which 
the bid for that capacity is retained and carried out at the latest on the day preceding the first day of the capacity 
provision period, necessary for the construction and/or the provision of the essential physical technical elements of 
capacity, and for the purpose of offering to the Belgian market additional capacity, as of the first delivery period 
covered by the capacity contract’. For existing capacity, expenditure which has the effect of offering additional 
capacity is (i) expenditure made necessary to enable the capacity to comply with environmental standards and thus 
to maintain it on the market; (ii) expenditure necessary to increase the installed capacity or the technical lifetime of 
the installation and (iii) for direct foreign capacity, expenditure necessary to connect the unit to a network within the 
Belgian control area (see section 2.9.2 below).

(104) The proposed Royal Decree foresees the thresholds presented in Table 6. These investment thresholds have been 
calculated so as to ensure that the average estimated annualized investment costs are equal between the capacity 
categories linked to a maximum capacity contract duration of 15, 8 and 3 years. The CREG will update the 
investment thresholds when it seems necessary and at least every 3 years. The thresholds take into account the 
installed capacity rather than the de-rated capacity. According to Belgium, in case the de-rated capacity offered by the 
CMU instead of the installed capacity would be taken into account for the investment thresholds, capacities with a 
high de-rating factor (contributing less to the security of supply) would reach the investment thresholds for 
multi-year contracts more easily, which would be contradictory to the CRM objective.

Table 6

Investment thresholds giving access to longer-term contracts

Contract length Investment threshold (in EUR/ kW of installed capacity)

Contract covering one delivery period < 177 EUR/kW

Contract covering a maximum of 3 delivery periods 177 EUR/kW
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(69) https://www.creg.be/fr/publications/proposition-c1907

https://www.creg.be/fr/publications/proposition-c1907


Contract length Investment threshold (in EUR/ kW of installed capacity)

Contract covering a maximum of 8 delivery periods 400 EUR/kW

Contract covering a maximum of 15 delivery 
periods

600 EUR/kW

Source: CREG ‘Proposition (C)1907- 12 décembre 2019’.

(105) The CREG will monitor the investment costs to ensure, both ex ante and ex post, that the capacity category assigned 
to each capacity provider is appropriate. In particular, the capacity provider has to provide an ex-post investment file 
that the regulator can use for its ex-post assessment of the assigned capacity category. In case the ex post analysis 
would reveal that the cost criteria were not met (including a limited tolerance range to account for small 
uncertainties), contractual conditions could be revised (e.g. reclassification of the CMU in the in the appropriated 
category of contract). Additionally, in case the ex-post investment file is not provided (on time), reclassification of the 
CMU in the 1-year capacity category by the regulator is possible as well.

(106) A contract category is also assigned to aggregated offers. If an aggregated offer is made of capacities corresponding to 
different contract categories, the aggregated offer is assigned the contract category corresponding to the capacity 
with the shortest contract category.

(107) According to the Belgian authorities, the possibility for multi-year contracts cannot be foreseen for foreign capacity 
as, in the long-term, sufficient entry capacity cannot always be guaranteed. The latter does not only depend on the 
level of interconnection and its availability, but also on the risk of concurrent system stress with neighbouring 
countries. This latter risk may vary significantly over time, depending on the adequacy and market situation in other 
countries.

(108) Finally, unproven capacity can only be eligible to a one-year capacity contract, because it is difficult to justify precise 
cost figures that would allow them to be categorised in one of the multi-year contract categories (see section 2.4.3).

2.6. Obligations

2.6.1. Reliability options

(109) In the Belgian capacity mechanism, the contractual counterparty buys the capacity from the capacity providers in the 
form of reliability options. The capacity providers that are selected in the auction sell the reliability options to the 
central buyer and receive a fixed capacity remuneration in return. Whenever the reference price exceeds a 
pre-defined level, the so-called strike price, the capacity provider has a payback obligation of the difference between 
the reference price and the strike price towards the central buyer, calculated on the contracted capacity volumes.

(110) As a result, revenues for the capacity provider on the energy only market are capped at the strike price, but capacity 
providers are ensured a fixed and certain capacity remuneration in return. In other words, the capacity providers give 
up part of their uncertain scarcity rents to receive a certain capacity remuneration in return, significantly reducing 
the risk of volatile revenues and therefore the risks related to the investment to be made. The reliability option 
objective is twofold. Primarily, the payback obligation limits the potential for windfall profits and secondarily, 
incentivises CMUs to be available in moments relevant for security of supply.

2.6.2. Reference price

(111) Belgium has selected the day-ahead market (DAM) price as reference price. According to Belgium, its main 
advantages are:

i. The DAM represents the most pertinent market signal related to adequacy issues as most drivers of the market 
actors’ positions are incorporated in the production planning and forecasts.

ii. The DAM has a strong signalling function and represents the strongest, most liquid spot market, because of its 
granularity and the high accuracy of the assumptions, which is reflected in the exchanged volumes.

iii. After the day-ahead matching in the Belgian system, all Balancing Responsible Parties have to be balanced 
(nomination DA at 15h00) and at that unique moment, the market is settled. In this way, the DAM is the last 
opportunity in the electricity product timeline to cross the full remaining demands and offers after the forward 
market and before the flexibility needs of the intraday and balancing.

C 346/50 IT Gazzetta ufficiale dell’Unione europea 16.10.2020



iv. Due to its timing position in the spot markets, it should allow all technologies (e.g. also slow capacity) to react 
upon.

(112) Belgium explained that the methodology of the reference price may be reviewed in the future to make sure it sends 
the most adequate price signal, once the maturity of other spot markets will increase to a level close to the day-ahead 
market. In particular, intraday market prices may be considered again once the liquidity is sufficient and it is 
continuous.

2.6.3. Strike price

(113) Belgium has opted for a single strike price with some corrections to ensure technology openness of the system and 
limiting windfall profits in the calibration. According to the Belgian authorities, these corrections are necessary to 
limit the risk of a single strike price for the participation of some technologies to the CRM. Particularly technologies 
with a short run marginal cost above the strike price may be hindered without these corrections.

(114) As foreseen in article 7undecies § 2 of the Electricity Act, the strike price parameter will be calibrated each year by a 
Ministerial Decree no later than 31/03 of that year (both for the Y-4 and Y-1 auction) and based on the methodology 
that is set in the Royal Decree for the auction parameters.

(115) It will be based on an analysis of the aggregated curves gathering the elastic part of the volume of reaction from the 
market observed on the DAM weighted over a period of 3 years for the relevant periods during these 3 years (winter 
weekdays). The methodology indicates that the calibrated strike price should be selected between the corresponding 
range [75 %; 85 %] of the price-elastic volume of reaction from the market reacting to it and taking into account a 
number of guiding principles:

(a) First criterion: the short run marginal costs (hereafter SRMC) of the technologies with daily schedule should be 
covered by the selected strike price.

(b) Second criterion: the strike price calibration takes the calibration curve shape into account.

(c) Third criterion: the strike price calibration takes the energy market evolution into account

(d) Fourth criterion: strike price stability in time

(e) Fifth criterion: a reasonable chance for the strike price to be reached by the reference price

(116) For the assessment of the first criterion, this is looked at in the light of the results and hypotheses used in Elia’s 
Adequacy and Flexibility Study for Belgium 2020 -2030, especially in the § 2.9.3 and § 2.9.4. The calculation of 
these SRMC is based on several assumptions: an estimation of the fuel prices, an estimation of the potential 
evolution of the CO2 price, an estimation of the performance (‘efficiency’) of the various technologies considered in 
the Adequacy and Flexibility Study for Belgium (in this case CCGT, OCGT and diesel generator).

(117) Belgium proposed an indicative calibrated strike price range based on the last 3 winter periods (winter 2016/2017 to 
winter 2018/2019) to be narrowed to [320; 500] EUR/MWh.

(118) This implies that the strike price may evolve over time (but remains fixed for a CMU’s capacity contract duration), in 
line with evolutions on the energy market, and that capacity contracts as a result of one auction do not necessarily 
include the same strike price as capacity contracts related to another auction. In any case, the capacity providers will 
be informed of the applicable strike price prior to each auction, allowing them to factor in this information into their 
bids.

(119) In addition, Belgium has opted to offer CMUs without individual scheduling obligation (demand side response 
providers and aggregators typically fall into this category) the possibility to replace the one single strike price by their 
declared market price (i.e. their short run marginal cost) in the pay-back obligation whenever this would be higher 
than the one single strike price. In other words, these CMUs without individual scheduling obligation (and thus 
demand response providers) are only subject to the payback obligation in case the reference price exceeds their 
declared market price (DMP), representing the price above which these capacity providers have declared to deliver 
energy in the energy market. In other words, in case the single strike price calibration would result in a price below 
their activation cost, these energy-constrained CMUs are not obliged to pay back revenues that were not received in 
the energy market (in case the reference price would exceed the strike price, but would be below their declared 
market price). This measure was introduced after the public consultation process to mitigate the concern of demand 
response providers and other parties that they otherwise would face more difficulty in participating as they may be 
subject to paybacks without being dispatched and having earned the revenues in the first place. According to 
Belgium, it also ensures a technology-openness while limiting the windfall profits. In particular, according to the 
authorities this design element should explicitly facilitate the participation of demand-response in the CRM and any 
other technology with higher short run marginal costs.
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(120) Additionally, CMUs without individual scheduling obligation can decide to declare several day-ahead prices as DMP. 
This is particularly relevant for aggregators, which may have a portfolio composed of CMUs with different marginal 
prices and reflect their actual cost curve. This is meant to avoid applying the payback obligation on energy that has 
not been sold on the market and where no revenue was earned.

2.6.4. Paybacks

2.6.4.1. Description

(121) As explained above, whenever the electricity price on the wholesale day-ahead market exceeds the strike price, the 
capacity provider has to pay the difference between the reference price and the strike price to the Elia, calculated on 
the contracted capacity volumes. As a result, revenues for the capacity provider on the energy only market are 
capped at the strike price, but capacity providers are ensured a fixed and certain capacity remuneration in return.

(122) The capacity provider will be subject to the payback obligation, irrespective of whether it was selling electricity at 
high prices during the relevant settlement period.

(123) It is important to add that the reliability option is designed in such a way that planned and unplanned outages of the 
assets duly communicated in advance are exempted from this payback obligation to the extent of the unavailability. 
Indeed, the payback obligation aims to avoid windfall profits by reimbursing unanticipated revenues from the energy 
market. However, in case of outages (both planned and unplanned), no energy is delivered. As a consequence, in case 
of (duly communicated) outages, it is impossible for the capacity provider to capture the higher energy revenues 
resulting from the high price spikes, so therefore no pay-back obligation should be applicable in these circumstances.

(124) Demand side response units and other capacity without a daily schedule obligation are subject to the payback 
obligation in case the reference price exceeds their declared market price (see recitals (119) above).

2.6.4.2. Stop-Loss Mechanisms

(125) Belgium will also implement a stop-loss mechanism on both the payback obligation (linked to the reliability options) 
and the penalties for unavailability, which are applied cumulatively (see section 2.7.4 below).

(126) Such stop-loss mechanism implies that the capacity provider under the CRM will never have to repay an amount 
exceeding the value of its annual capacity remuneration. In other words, in case the contract value is reduced to zero, 
there is no payment obligation (not for the reliability options, nor for the availability payments). This principle 
implies a useful risk limitation for the capacity provider, allowing zero bids in case the missing money in the energy 
market is reduced to zero. On the contrary, without such a stop-loss mechanism, the capacity provider would risk to 
be subject to a payback obligation and/or a penalty, even in case it would have no missing money and a capacity 
contract value of EUR 0. To cover this risk, a capacity provider would never bid at EUR 0/MW/year (even in case he 
would have no missing money) without the implementation of this stop-loss mechanism.

2.7. Availability monitoring, testing and penalties

2.7.1. Pre-delivery control

(127) During the pre-delivery period (i.e. the period after a CMU is selected in the auction but before the start of the 
delivery period), the selected capacity providers are subject to a set of requirements to ensure that their contracted 
capacity will be available at the start of the delivery period and contribute to security of supply. They are notably 
meant to mitigate the gaming risk and cover the uncertainty inherent to new investments (e.g. delay in construction 
works).

(128) A conditional financial security is required to ensure the requested and punctual fulfilment of all the obligations in 
respect of the pre-delivery controls arising from the Capacity Contract and/or the Market Rules (see recital (61) 
above). In case of non-respect of a Capacity Provider’s obligations during a pre-delivery period, the financial security 
can be invoked.

(129) For existing CMUs, pre-delivery availability tests will be organized, to which penalties apply in case of 
non-compliance. Furthermore, for additional and virtual CMUs, additional obligations and monitoring requirements 
between Y-4 and the delivery period are foreseen. The pre-delivery monitoring of these new capacities will be based 
on the detailed project planning provided by the capacity provider. In case the capacity provider does not meet the 
milestones set in the project planning, resulting in a residual delay, penalties will apply, including financial penalties 
(covered by the financial security), or in some cases the reduction of the initially contracted capacity (and thus the 
capacity remuneration per year) and/or reduction of the capacity contract duration (and thus the number of years 
during which a capacity remuneration will be received).
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2.7.2. Availability Monitoring

(130) The Belgian TSO ensures the availability of all the contracted CMUs (taking into account de-rating) to reach the 
targeted level of security of supply. Given that the main objective of the CRM is to ensure an adequate level of 
capacity in the system, the availability monitoring takes place during moments that are relevant for security of 
supply. In this respect, an Availability Monitoring Trigger (AMT) is defined to identify the moments relevant from an 
adequacy point of view and during which the TSO will monitor the availability of CMUs.

(131) The AMT is based on the day-ahead market price. The reasons for opting for the day-ahead market price are the same 
as for the payback obligation, as described in section 2.6.2 above. During AMT moments (i.e. moments during 
which the day-ahead market price exceeds the AMT), the TSO can verify whether the procured capacity is indeed 
able to respond to a day-ahead market signal. If the capacity does not meet the obligated capacity (70) (based on the 
terms and conditions in the capacity contract and the functioning rules), the part of the obligation that was not 
available is liable to penalties, unless the CMU can cover the positive difference between obligated capacity and 
available capacity (71) via the secondary market of the CRM (see section 2.8 below). By selling obligations on the 
secondary market, the capacity provider can effectively reduce the obligated capacity to avoid a discrepancy between 
the obligated and available capacity and thus penalties.

(132) For the calculation of the obligated capacity, a distinction is made between energy-constrained and non-energy 
constrained assets as they contribute to the security of supply in a different way. An energy-constrained asset (e.g. 
batteries, demand side response) can only be available during a certain number of consecutive hours, whereas these 
constraints do not apply for the non-constrained assets.

(133) For non-energy constrained assets (e.g. thermal installations, wind farms), the duration of the AMT moment 
(expressed in a number of hours) does not affect the available capacity. On average, these assets should be able to 
deliver at least their de-rated capacity. Therefore, at every AMT hour during the capacity contract, the obligated 
capacity equals the de-rated capacity of the asset as determined during the pre-qualification phase.

(134) Given that energy-constrained assets (e.g. batteries, demand side response) can only be available during a certain 
number of consecutive hours, during the prequalification phase these CMUs can select a certain Service Level 
Agreement (SLA) (see recital (94)(e) above). Therefore, the obligated capacity equals their non-derated capacity for 
hours within their energy constraints. The obligated capacity will equal 0 MW for any other AMT hour in the same 
day. The CMU retains the liberty to dispatch their asset for any AMT moment of a set of AMT hours they chose as 
long as they have delivered at least their SLA over all AMT hours of a day.

(135) Capacity providers with a daily schedule obligation in the energy market are presumed to have an available capacity 
at each AMT hour of Pmax available (72).

(136) On the other hand, there is less visibility on the actual availability for capacity providers without such a scheduling 
obligation. Therefore, these latter capacity providers are always obliged to communicate before day-ahead market 
closure, a day-ahead price above which they would deliver energy to the market with the CMU in accordance with at 
least the obligated capacity, which can be above the AMT price. If the market clearing occurs below this price, the 
unit is presumed to be available (but not delivering energy) according to a declaration. In case of a market clearing 
above the declared day-ahead price, the TSO will verify energy delivery. In this way, the monitoring does not impose 
the delivery of energy during all AMT moments, only in case market conditions are favourable for the CMU (i.e. the 
declared day-ahead price).

(137) Optionally, the capacity provider without a scheduling obligation can also declare other prices to indicate delivery on 
other markets (intraday or balancing markets) and/or for lower volumes. This is meant to reflect market functioning 
as part of the energy can be sold closer to real-time. The TSO will monitor availability using the price that 
corresponds to when the energy was delivered. In case the declared price(s) are never surpassed on their respective 
market(s), the asset will not be sufficiently visible in the market and will consequently be more prone to testing. The 
Market Rules will include a right for the TSO to request a certain number of tests during a delivery period (see 
section 2.7.3 below).

(138) According to Belgium there are two main drivers for a capacity provider to declare correct prices for their CMUs, as 
regards the pay-back obligation and the availability monitoring:

(a) Successful dispatching of the CMU in response to a declared price contributes to the credibility of the unit’s 
capability to respond to the market. As stated before, this will reduce the chance of availability tests. The costs 
associated to these tests are borne by the capacity provider (see recital (143) below) which creates an incentive to 
show availability through the declared prices mechanism.
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(70) The volume that a CMU is obliged to make available during availability tests and availability monitoring.
(71) The CMU’s capacity that is actually available during the availability monitoring mechanism or the availability test.
(72) The maximum power (in MW) that the Delivery Point can inject into (or take off) the Elia grid for a certain quarter-hour, taking into 

account all technical, operational, meteorological or other restrictions known at the time of notification to Elia with the Daily 
Schedule, without taking into account any participation of the Delivery Point in the provision of balancing services.



(b) During AMT hours with a payback obligation, the CMU’s dispatching will be checked in accordance with the 
capacity provider declared prices. In other words, the TSO should be able to measure the communicated volume 
to be delivered as well as the margin to be retained. As an example: if a CMU has indicated that, based on 
resulting market prices, they would dispatch energy at 90 % of the contracted capacity, 90 % delivery should be 
measured as well as 10 % margin compared to the technical limit. The result of not respecting either the energy 
delivery or margin that was communicated will result in availability penalties. This avoids false declaration of 
prices to omit the payback obligation. Outside of payback obligation AMT hours, such checks will not be made 
as there is no such potential gain for the capacity provider.

2.7.3. Testing

(139) Elia can verify the availability of a CMU through unannounced availability tests. Such tests will be notified by Elia to 
the capacity provider before 15:00 CET the day before the availability test at the latest, i.e. the same moment at 
which the identification of AMT hours is communicated.

(140) Elia can test a CMU up to three times successfully during the winter period and one time successfully outside the 
winter period. Additionally, Elia reserves the right to test at maximum one time the full duration of the SLA (if any) 
successfully. Elia will not conduct availability tests in a period where they have prior knowledge of planned 
unavailability for the concerning CMU on the (part of the) capacity which is not available (i.e. the obligated capacity 
is limited to what is known to be available).

(141) Elia will select the CMU’s to be tested according to an internal procedure, which will not be disclosed publicly. 
Nevertheless, Elia shall base its procedure on criteria including, but not limited to:

(a) The amount of proven availability of the CMU’s relative to all other CMUs subject to a capacity contract for the 
current delivery period;

(b) Previously failed availability tests by the CMU;

(c) Missing capacity during availability monitoring;

(d) Correlations of the CMU’s outputs with the declared market prices.

(142) When Elia notifies the availability test along with its expected duration (full SLA duration or 1 quarter-hour) to the 
capacity provider, it shall also contain its start and end time. Within that period, the capacity provider has the 
freedom to organise the energy delivery as it suits him best.

(143) Any missing capacity during this period is liable to an availability penalty. Any costs of availability tests are borne by 
the capacity provider.

2.7.4. Penalties

(144) Any missing capacity, i.e. a positive difference between obligated and available capacity, during an AMT hour is liable 
to an availability penalty.

(145) The total amount of availability penalties a capacity provider can receive for one CMU, for one delivery period and 
for missing capacity holding a primary market obligation or a secondary market transaction of which the transaction 
period covers at least one complete delivery period, is limited to the awarded selected bid prices in the auctions for 
the delivery period multiplied with the contracted capacities in the auctions.

(146) The total amount of availability penalties a capacity provider can receive for one CMU, for one month and for 
missing capacity stemming from a primary market obligation or a secondary market transaction of which the 
transaction period covers at least one complete delivery period, is limited to 20 % of the awarded selected bid prices 
in the auctions for the delivery period multiplied with the contracted capacities in the auctions.

(147) In case missing capacity over 20 % of obligated capacity is established during three separate AMT moments and/or 
availability tests for the same CMU, Elia issues a downwards revision of the capacity remuneration for that CMU 
proportional to the maximum missing capacity established during that period. The capacity provider however 
retains an availability obligation and remains liable to possible availability penalties for that CMU as in the original 
capacity contract. The total contract value is not altered. The original capacity remuneration is reinstated after the 
CMU has successfully provided its obligated capacity, corresponding to the contracted capacity and SLA in the 
primary contract, during three consecutive AMT moments or availability tests.

(148) In case the CMU was subject to a downwards revision of capacity remuneration during two subsequent delivery 
periods and the CMU each time failed to reinstate the original capacity remuneration within 12 weeks of each 
revision, the CMU will lose the possibility to reinstate original capacity remuneration and all capacity contracts 
applying to delivery periods starting from the one covered by the first upcoming Y-1 auction after applying this 
clause are terminated.
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2.8. Secondary market

(149) Belgium will put in place a secondary market to provide the capacity providers with a mechanism to improve their 
risk management under the CRM. Indeed, in case a capacity provider faces a lower than anticipated availability 
(lower than its obligated capacity as calculated in accordance with the Market Rules) it has the possibility to cover the 
positive difference between its contractual obligated capacity and its available capacity in the secondary market, 
without being subject to any penalties for unavailability. In case of transactions on the secondary market, a full 
transfer of obligations, including the strike price of the initial obligation, is performed.

(150) The secondary market will be implemented at the latest 1 year before the start of the first delivery period. The 
modalities of the secondary market mechanism are described in the Market Rules.

2.9. Cross border capacity participation

(151) Belgium will allow foreign capacity located in neighbouring countries to participate from the first delivery. The rules 
are laid down in a Royal Decree (73). According to Belgium, as it is uncertain when the methodologies, common rules 
and terms mentioned in point 11 of article 26 of the electricity regulation will be approved and become applicable, 
and as a reasonable time should be allowed for the necessary preparations for cross-border participation, Belgium 
has developed a back-up solution in case cross-border participation would not be possible as of the first Y-4 auction. 
This solution consists in reserving a volume for the Y-1 auction replacing the cross-border volume that could not be 
auctioned in the Y-4 auction. This way, foreign capacities can still participate and contribute as of the first delivery 
year (2025).

(152) Participation will be open to all technologies. It distinguishes two types of foreign capacity — direct and indirect.

2.9.1. Participation of indirect foreign capacity

(153) Indirect foreign capacity is capacity located in neighbouring Member States. For each of the neighbouring Member 
States, a pre-auction is organised. Each pre-auction will start no later than 1 June and will be organised by the TSO in 
accordance with the instruction given by the Minister referred to in Article 7undecies § 2 alinea 5 of the Electricity 
law, and specified by neighbouring Member State. In his instruction, the Minister may decide, where appropriate, 
that a pre-auction with a neighbouring Member State should not be organised. The parameters of the pre-auction are 
the same as the parameters of the corresponding auction. However, the reference price for each neighbouring 
Member State shall reflect the price that would have been obtained by the indirect foreign capacity provider on the 
electricity markets managed by the NEMO (74) nominated by the indirect foreign capacity.

(154) Each year, the TSO determines the maximum entry capacity available for the participation of indirect foreign 
capacity of each neighbouring Member State, on the basis of the recommendation of the Regional Coordination 
Centre referred to in Article 26 (7) of the electricity regulation, in accordance with the methodology approved by 
ACER referred to in Article 26 (11) (a) of the electricity regulation .

(155) Pending the adoption of the relevant strategies, proposals or decisions implementing Article 26 of the electricity 
regulation, the contribution of each market zone directly connected with Belgium is determined by the contribution 
of those zones during simulated scarcity hours.

(156) The net position of Belgium during simulated scarcity situations will be determined and the capability of electrically 
directly connected market zones to export energy during those moments will be used to determine the average 
contribution of each zone to the Belgian adequacy. The calculation of the contribution depends on the way 
interconnection is modelled in the simulation.

(157) If there is a NTC link modelled between Belgium and another electrically directly connected market zone, then:

(a) For each simulated scarcity hour:

— If the market zone is exporting to Belgium, its contribution equals the simulated market exchange;

— If the market zone is importing from Belgium, its contribution is null;

(b) The maximum entry capacity market zone is defined as equal to the average contribution during simulated 
scarcity hours.
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(73) Projet d’arrêté royal relatif à l’établissement des conditions auxquelles les détenteurs de capacité étrangère directe et indirecte peuvent 
participer à la procédure de préqualification dans le cadre du mécanisme de rémunération de capacité (Draft royal decree on the 
establishment of the conditions under which holders of direct and indirect foreign capacity can participate in the prequalification procedure within 
the framework of the capacity remuneration mechanism).

(74) ‘Nominated electricity market operator (NEMO)’ means an entity designated by the competent authority to perform tasks related to 
single day-ahead or single intraday coupling — see article 2 Regulation (EU) 2019/943.



(158) If a flow-based domain is defined in the simulation that integrates Belgium, then:

(a) First there is a check of the net position of Belgium of the simulated scarcity hours:

— If the net position of Belgium is positive, the contribution of other market zones in the flow-based domain is 
null

— If the net position of Belgium is negative, there is a check of the net position of other market zones:

— If the net position of the other market zones is negative, the contribution of this market zone is null;

— For all the market zones with a positive net position, a weighted average on the net positions is made 
between market zones in order to reach the level of Belgium’s net position.

(b) The maximum entry capacity of a market zone is defined as equal to its average contribution during simulated 
scarcity hours.

(159) The indirect foreign capacity wishing to submit a bid in the pre-auction shall provide the TSO with the information 
on the volume of capacity offered after the application of the derating factor, the price offered and the CO2 
emissions of the capacity concerned.

(160) The indirect foreign capacity whose bid is selected at the end of the pre-auction submits a prequalification file. The 
assessment of the pre-qualification file will be carried out by the neighbouring TSO in cooperation with Elia, in 
accordance with the rules laid down in the methodologies referred to in Article 26 (11) and (f) of the electricity 
regulation and, when applicable, in accordance with the agreement concluded between TSOs.

2.9.2. Participation of direct foreign capacity

(161) Direct foreign capacity is capacity located in a neighbouring Member States but having a direct and exclusive 
connection to the Belgian network.

(162) The capacity must also be located in a neighbouring Member State with which Belgium has concluded an agreement 
on the participation of direct foreign capacity in the CRM, ensuring that:

a) the participation of any direct foreign capacity depends on a declaration by the neighbouring Member State in 
which the capacity is located, that the capacity in question meets a number of technical, organisational and 
financial requirements set out in the agreement and that all the necessary authorisations for the capacity in 
question have been issued regularly and unconditionally, or will be issued within a reasonable period;

b) the participation of any direct foreign capacity depends on a declaration by the neighbouring Member State in 
which the capacity is located, that such participation does not give rise to serious problems in terms of security of 
supply in the neighbouring Member State or does not deprive it of the necessary infrastructure to adequately 
address known congestion problems

2.9.3. Congestion revenue

(163) The allocation of the revenues resulting from allocation of cross-border tickets, i.e. access rights for foreign capacity 
providers to participate in the Belgian CRM, is fully governed by Art. 26(9) of the electricity regulation. This article 
considers two situations:

a) The neighbouring Member State also has a capacity mechanism allowing for cross-border participation: in this 
case, either the methodology being proposed by ENTSO-E and to be approved by ACER following article 26 (11) 
(b) of the electricity regulation is to be applied or the NRAs of Belgium and the neighbouring Member State have 
to agree on an allocation.

b) The neighbouring Member State has no capacity mechanism or a capacity mechanism without cross-border 
participation: in this case, the NRA of Belgium, after having sought the opinion of the NRA of the neighbouring 
Member State, should determine the allocation.

(164) By the time that indirect cross-border participation is possible in an auction, cross-border tickets are allocated and 
hence a congestion revenue emerges, ACER should have approved the methodology referred to in article 26 (11) (b) 
of the electricity regulation. Belgium indicates that the congestion revenues will be used for the purposes set out in 
article 19 (2) of the electricity regulation as required by article. 26(9).
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2.10. Cumulation

(165) According to Article 3 of the draft Royal Decree on eligibility criteria related to cumulative support and minimal 
participation threshold, capacity that already benefits from operating aid is excluded from the prequalification phase. 
Capacities that benefit from such aid can participate in the prequalification phase under the condition that they 
renounce to the aid in case they are awarded with a capacity mechanism contract. They will do so by submitting a 
form to the energy ministry. Furthermore, capacities commit not to apply for other operating aid during the period 
while they have a capacity contract when submitting an application for the prequalification phase.

2.11. Budget and financing mechanism

2.11.1. Budget

(166) The precise cost of the measure will be determined by the auctions. According to a report from 9 March 2018 by the 
consulting company PricewaterhouseCoopers mandated by the authorities, the overall cost of the measure can be 
estimated to be 345 million euro per year. According to the CREG, the cost of the measure can be evaluated around 
614 and 940 million euros.

2.11.2. Financing of the measure

(167) The Belgian Parliament adopted a resolution on 16 July 2020 (75) indicating that the costs of the CRM will be 
financed via a ‘public service obligation’ by Elia in the network tariffs.

(168) The Belgian authorities indicate that the CRM is financed via para-fiscal charges or taxes assigned to a beneficiary. 
According to article 12 § 1 of the Electricity law, the connection, use of infrastructure and electrical systems and, 
where appropriate, ancillary services of the system operator shall be subject to tariffs for the management of the 
transmission system and of networks with a transport function. Moreover, according to article 12 § 13 of the 
Electricity law, the system operator shall, as soon as possible, communicate to the users of its network the tariffs 
which it has to apply and make them available to all persons who so request.

(169) According to article 12 § 5 11o of the Electricity law, the net costs of public service tasks imposed by this law shall be 
taken into account in the tariffs in a transparent and non-discriminatory manner, in accordance with the applicable 
laws and regulations

(170) According to article 4 § 2 of the decree adopted by the CREG on 28 June 2018 on the basis of article 12 of the 
Electricity law (76), and which determine the network tariffs for de period 2020-2023, network tariffs are the prices 
due by network users to the network operator. According to article 4 § 7 of the same decree, the general tariff 
structure distinguishes transport tariffs, which cover the total revenue of the system operator, and tariffs for public 
service obligations. Article 6 of the decree provides that tariffs for public service obligations compensate for the net 
costs of public service obligations, including management costs and financial charges, imposed on the system 
operator and in respect of which the law, decree or order, or their implementing decrees, have not provided for a 
specific compensation mechanism, by means of an overload or other levy, in return for the performance of the 
system.

(171) On this basis, each year the TSO will submit a tariff proposal for the public service obligation to the CREG for 
approval, accompanied by a budget including a forecast of all costs (capacity remuneration, the TSO management 
and development costs) and incomes of the CRM for the following year. The proposed tariff for the public service 
obligation will also take into account the balance carried over from the previous financial year.

(172) At the end of the year, the TSO will submit a tariff report to the CREG for approval, setting out the actual costs and 
incomes for the past year and the income resulting from the application of the tariff. After checking the accuracy of 
the data and the reasonableness of the CRM management and development costs incurred by the TSO, the CREG will 
determine the balance to be carried forward.

(173) Any revenues linked to the CRM mechanism will be used to cover the costs included in the tariff for the public 
service obligation, without prejudice to article 26.9 of the electricity regulation.

(174) The tariff is uniformly applied on a EUR/MWh basis to all consumers (directly to the consumer connected to the 
transmission network or indirectly, via the Distribution System Operator, and the suppliers, for the consumers 
connected to the distribution network).
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(175) The specific CRM-financing modalities will be applied at the earliest three years before the first delivery period of 
capacity, i.e. not earlier than 1 November 2022. First, the anticipated application of the financing model from 2022 
could generate financial means for the TSO who will have to pay the capacity providers for the offered service at the 
moment it will be delivered. Second, this anticipation will help to smooth and spread over time the costs related to 
the implementation of this mechanism over more than one year.

(176) According to the Parliament’s resolution, from 2029 at the latest, the tariff will be levied on the basis of peak power 
depending on the deployment of smart meters in the regions. Therefore, by the end of 2023 at the latest, the 
Government will make an analysis of the expected deployment of smart meters.

2.12. Duration

(177) Belgium has requested an approval for the CRM for the maximum allowed time of 10 years.

3. ASSESSMENT OF THE MEASURE

3.1. State aid within the meaning of Article 107(1) TFEU

(178) Article 107(1) of the Treaty defines State aid as ‘any aid granted by a Member State or through State resources in any 
form whatsoever’.

(179) State aid falling within Article 107(1) of the Treaty is incompatible with the internal market if it ‘distorts or threatens 
to distort competition by favouring certain undertakings or the production of certain goods […], in so far as it 
affects trade between Member States’.

(180) Paragraphs 2 and 3 of Article 107 of the Treaty list specific circumstances in which aid is or may nonetheless be 
considered compatible with the internal market. The Commission’s assessment of whether any of those 
circumstances apply in this case is set out in section 3.3.

3.1.1. Imputability to the State and financing through State resources

(181) For measures to be qualified as State aid within the meaning of Article 107(1) of the Treaty, (a) they have to be 
imputable to the State and (b) they have to involve State resources. The latter condition means that the aid must be 
granted directly by the State or by a public or private body designated or established by the State (77).

(182) As explained in section 2.1 above, the CRM was put in place by the federal law, adopted on 4 April 2019 modifying 
the federal Electricity Act of 29 April 1999 on the organisation of the Belgian electricity market (primary legislation). 
Several implementing provisions for this capacity mechanism are foreseen via secondary legislation such as Royal 
Decrees, Ministerial Decrees and regulatory approved Market Rules and contracts. All this secondary legislation has 
its legal basis in the above mentioned Federal Electricity Act. Consequently, the Commission considers that the 
measure is imputable to the Belgian State.

(183) With the financing mechanism described in section 2.11.2 above, the Belgian State creates a system where the costs 
incurred by the TSO due to the CRM are fully compensated through the network tariffs, which present the 
characteristics of a para-fiscal levy. Indeed, the Commission notes that the State establishes by law a surcharge on 
electricity consumption through the network tariffs (see recitals (168) and (169) above). On the one hand, the 
Electricity act provides that the TSO is obliged to collect these tariffs directly from network users (see recital (168)). 
On the other hand, network users on which the tariffs are levied have to pay it (see recital (170)). In addition, as 
highlighted in recital (168) above, the compulsory network tariffs originate from the State in the sense that the State 
did not limit itself to rendering compulsory for a group of private persons a contribution that was introduced and 
administered by an association of such private person as in the Pearle (78) and Doux Élevage (79) case-law. Consequently, 
in line with the Court of Justice’s judgment in the case Germany v European Commission, the network tariffs qualify as a 
levy imposed by law (80).

(184) Consequently, the Commission takes the view that the CRM is financed from State resources since it is financed from 
the proceeds of a para-fiscal levy imposed by the State and which are managed and apportioned in accordance with 
the provisions of the legislation. Indeed, if national law requires a charge to be passed on a given group of persons, 
the charge is compulsory and thus the funds raised are State resources (81).
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(77) Case 76/78 Steinike & Weinlig v Germany [1977] ECR 595, paragraph 21; Case C-379/98 PreussenElektra [2001] ECR I-2099, 
paragraph 58; Case C-706/17 Achema [2019] paragraph 47 and following.

(78) Case C-345/02, Pearle and Others [2004] ECLI:EU:C:2004:448.
(79) Case C-677/11, Doux Élevage and Coopérative agricole UKL-ARREE [2013] ECLI:EU:C:2013:348.
(80) Case C- 405/16 P, Federal Republic of Germany v European Commission [2019] ECLI:EU:C:2019:268 , paragraph 68.
(81) See case C- 405/16 P, Federal Republic of Germany v European Commission [2019] ECLI:EU:C:2019:268, paragraphs 68 and 72; 

case C-706/17 Achema and Others [2019] ECLI:EU:C:2019:407, paragraph 57 and case T-217/17 FVE Holýšov I and Others v 
Commission [2019] ECLI:EU:T:2019:633, paragraph 111.



3.1.2. Economic advantage conferred on certain undertakings or the production of certain goods (selective 
advantage)

(185) An advantage, within the meaning of Article 107(1) TFEU, is any economic benefit, which an undertaking would not 
have obtained under normal market conditions, i.e. in the absence of State intervention (82).

(186) The Commission notes that the successful bidders in the CRM auctions receive remuneration through the CRM, 
which they would not receive if they continued to operate in the electricity market under normal economic 
conditions selling electricity and ancillary services only. The measure therefore confers an economic advantage on 
undertakings, which have been successful in the CRM auctions. This advantage is selective in that it favours only 
certain undertakings, namely the successful bidders in the CRM auctions, that are in a comparable factual and legal 
situation to other capacity providers that either could not, or did not participate in the CRM auctions, or did 
participate but were not successful.

(187) Moreover, the measure confers a selective advantage only on certain undertakings able to help tackle the identified 
adequacy problem because capacities smaller than 1MW (see recital (85)) are excluded from participating directly in 
the CRM (i.e. without aggregation, see recital (88)), even though they can also help reduce the identified adequacy 
problem. For the future, the existence of a minimum threshold to participate in the CRM, even if reduced (recital 
(86)), will continue to exclude some capacities from a direct participation (i.e. without aggregation) in the CRM. 
Furthermore, foreign capacities located in non-neighbouring Member States will be excluded from the CRM even 
though they are able to help tackle the identified adequacy problem. Consequently, also from this perspective, the 
measure confers a selective advantage.

3.1.3. Distortion of competition and trade within the EU

(188) The measure risks distorting competition and affecting trade within the internal market. Electricity generation as well 
as electricity wholesale and retail markets are activities open to competition throughout the Union (83). Therefore, 
any advantage from State resources to any undertaking in that sector has the potential to affect intra Union trade and 
to distort competition.

3.1.4. Conclusion on the assessment under Article 107(1) of the Treaty

(189) In the light of the above assessment, the Commission preliminarily concludes that the measure constitutes State aid 
within the meaning of Article 107(1) TFEU.

3.2. Lawfulness of aid

(190) By notifying the scheme before its implementation, the Belgian authorities have fulfilled their obligation according to 
Article 108(3) TFEU.

3.3. Compatibility with the internal market

(191) The Commission has assessed the compatibility of the measure with the internal market, on the basis of the 
conditions established in Section 3.9 of the Environmental and Energy Aid Guidelines (EEAG) (84), which set specific 
conditions for aid to generation adequacy and have been applicable since 1 July 2014. On 2 July 2020, the 
Commission adopted a communication prolonging the EEAG until 31 December 2021 and amending them (85).

3.3.1. Objective of common interest and need for State intervention

(192) In order to be considered necessary and contributing to an objective of common interest, the measure should meet 
several conditions of sections 3.9.1 and 3.9.2 EEAG; i) the generation adequacy concerns must be identified through 
a quantifiable indicator and the findings must be consistent with the analysis carried out by ENTSO-E; ii) the measure 
must pursue a well-defined objective; iii) the measure must address the nature and causes of the problem and in 
particular the market failure that prevents the market from delivering the required level of capacity; iv) the Member 
State must have considered alternative options to address the problem to avoid missing the objective of phasing out 
environmentally harmful subsidies.
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(82) Judgment of the Court of Justice of 11 July 1996, SFEI and Others, C-39/94, ECLI:EU:C:1996:285, paragraph 60; Judgment of the 
Court of Justice of 29 April 1999, Spain v Commission, C-342/96, ECLI:EU:C:1999:210, paragraph 41.

(83) See notably Regulation (EC) no714/2009, Directive 2009/72/EC, Regulation (EU) no2019/943 and Directive (EU) 2019/944.
(84) OJ C 200, 28.6.2014, p. 1, as corrected by the corrigendum adopted by the Commission in OJ C 290, 10.8.2016, p. 11.
(85) See Communication C(2020) 4355 final — In particular, in point (16) of the EEAG, the following sentence has been added: ‘These 

Guidelines shall, however, apply to undertakings which were not in difficulty on 31 December 2019 but became undertakings in 
difficulty in the period from 1 January 2020 to 30 June 2021.’



(193) The Belgian authorities have identified market failures which may jeopardise Belgium’s resource adequacy, as 
described in details in section 2.2.1.

(194) As described in section 2.2.2 above, the Belgian authorities have committed to several market reforms, notably view 
a view to strengthening balancing markets (see recital (36)), facilitating demand side response (see recital (37)) and 
increasing interconnection capacity (see recital (38)). Consequently, the Commission takes the preliminary view that 
Belgium has considered alternative options to address the adequacy concern to avoid missing the objective of 
phasing out environmentally harmful subsidies in line with point (220) of the EEAG.

(195) As explained in recital (18) above, the Belgian Ministry of energy indicates that Elia’s Adequacy and Flexibility study 
already integrates all the ongoing and planned market developments and the most recent projected policy targets as 
integrated or referred to in the implementation plan.

(196) Despite these reforms, the Adequacy and Flexibility study identifies risks for the Belgian resource adequacy, with 
reference to the national reliability standard described in recital (7). As shown in Table 1 according to the Adequacy 
and Flexibility study, the national reliability standards risk being breached, especially in the EU-HiLo scenario.

(197) On this basis, the CRM aims at procuring the necessary amount of capacity to meet the reliability standard. The 
measure therefore has a well-defined objective. In exchange for receiving capacity payments, capacity providers 
commit to be available at times of system stress.

(198) Nevertheless, the Commission takes note of the debate and disagreement between the CREG and the Belgian 
ministry of economy, as described in recitals (15) to (17) above. While the CREG does not deny the existence of a 
resource adequacy problem from 2025, it questions its dimension, as underlined in recital (16) above. During its 
preliminary examination, the Commission received market information referring to the CREG’s criticisms 
questioning the necessity and or the dimension of the planned CRM.

(199) Moreover, while the Adequacy and Flexibility study seems broadly in line with ENTSO-E’s MAF2019, the latter does 
not provide a proper counter-factual scenario to estimate the extent of the resource adequacy problem. Indeed, as 
explained in recital (20), the MAF2019 already includes the 2,5 GW capacity identified in the Adequacy and 
Flexibility study as the new-built capacity needed to meet the reliability criteria in the EU-BASE scenario for 2025, 
while ‘there is no guarantee that such investments in new capacity would materialise in the future without a 
market-wide CRM mechanism’. Consequently, ENTSO-E’s MAF2019 does not present the LOLE results for Belgium 
without these additional 2,5 GW.

(200) What is more, the emphasis of the Adequacy and Flexibility study on the results based on the EU-HiLo scenario does 
not seem appropriate, as far as a market-wide capacity market is concerned. Indeed, as pointed out by the Belgian 
authorities (see recital (17)(a) above), the Commission considered the use of the EU-HiLo scenario justified for the 
Belgian strategic reserve. However, as explained in the Commission’s Sector Inquiry on Capacity Mechanisms (86), ‘for 
temporary risks, a strategic reserve is likely to be a more appropriate solution while the market is reformed to deliver 
security of supply in the longer term. The reserve must be held outside the market’. Moreover, as explained in the 
Commission decision, ‘the strategic reserve serves as a last resort measure, which is only activated in case the market 
fails to clear’ (87). On the contrary, a market-wide capacity mechanism such as the Belgian CRM targets long-lasting 
risks while the beneficiaries continue participating in the electricity market. In this context, the use of an EU-HiLo 
scenario does not seem appropriate to determine the level of the resource adequacy problem since it risks 
overestimating this problem and distorting the electricity market. Besides, as explained by the CREG, the base case 
scenario, alongside the incorporation of various historical climate years (i.e. thereby including extreme events such as 
long periods of little wind and cold spells) also simulated the recent decline in the availability of nuclear power 
stations (33 % to 50 % of nuclear capacity unavailable): it therefore appears as a more appropriate scenario.

(201) Finally, as explained in recital (24) above, ENTSO-E has developed a methodology which shall be used for the 
European resource adequacy assessment and any national resource adequacy assessment. This methodology shall be 
approved by ACER. According to article 24.1 of the electricity regulation, if the national resource adequacy 
assessment takes into account additional sensitivities compared to the approved methodology, it has to ‘make 
assumptions taking into account the particularities of national electricity demand and supply’. However, the HiLo 
scenario makes assumption about foreign supply, namely, the unavailability of nuclear units in France.

(202) Based on the elements presented above, at this stage the Commission has doubts as to whether the resource 
adequacy problem has been identified precisely enough and has been properly analysed and quantified by the Belgian 
authorities, in particular with regard to points (221) and (222) of the EEAG.
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(86) COM(2016) 752 final .https://ec.europa.eu/competition/sectors/energy/capacity_mechanisms_final_report_en.pdf
(87) SA.4864 Belgian Strategic reserve (OJ C 121, 6.4.2018).
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3.3.2. Appropriateness of the measure

(203) To determine if the measure is appropriate based on Section 3.9.3 of the EEAG, the measure should meet several 
conditions.

(204) First, the measure should remunerate solely the service of pure availability (point 225) of the EEAG. The Commission 
notes that the capacity fee paid to capacity providers with a reliability option consists of a fixed payment for 
maintaining the contracted capacity available for any periods of scarcity. It thus remunerates the availability of the 
capacity and does not include remuneration for the amount of electricity the capacity providers will offer on the 
market. Therefore, the Commission takes the preliminary view that the measure complies with this condition of the 
EEAG.

(205) Point (226) of the EEAG determines that capacity mechanisms should be (i) open to different technologies, (ii) take 
into account to what extent interconnection capacity can help remedy the generation adequacy problem identified, 
and (iii) provide adequate incentives for both new and existing capacity.

(206) As explained in recital (82), the measure is planned to be open to all capacities that can contribute to resource 
adequacy, be technology-neutral, and be in particular open to both existing and new capacity, storage and demand 
response. Aggregation of capacity, including from different technologies will be allowed.

(207) Participation of foreign capacity located in neighbouring countries will be allowed from the first auction onwards 
(see recital (151)).

(208) As explained in section 2.5 above, capacity will have the possibility to receive one-year or multi-year contracts. The 
determination of the contract length to which one capacity can be eligible is based on the level of investments 
required for its availability. The regulator determines several investment thresholds giving access to the different 
lengths of contracts. The thresholds are based on a number of eligible investment costs as described in recital (103) 
above. The thresholds take into account the installed capacity (i.e. maximum capacity that the unit is designed to 
run) instead of the de-rated capacity (i.e. their pre-defined availability rate and their contribution to the objective of 
resource adequacy).

(209) The later parameter is likely to create distortion against capacity having high investment costs and high de-rating 
factor (notably intermittent solar and wind renewable energy sources). For instance, between two capacities with the 
same de-rated capacity -and hence equally contributing to resource adequacy- and the same investment costs, the 
investment thresholds in EUR/MW of installed capacity would make it much easier for the capacity with a low 
de-rating factor to have access to longer term contracts. This feature may make it difficult for certain technologies to 
obtain long-term contracts while they also bear heavy investment costs compared to other capacity equally 
contributing to resource adequacy. Therefore, they will have to revert to one-year contracts, which will make it more 
difficult for them to secure long-term funding to spread the investment costs over a longer period of time, especially 
for new capacity (see recital (101) above). This may oblige them to bid at a higher price in the capacity auctions, 
compared to capacities with the same investments costs and same de-rated capacity but with a longer term contract, 
reducing their chance of being selected. Furthermore, they will be subject to the intermediate price cap (described in 
section 2.3.4.2 above). Consequently, they might not even be allowed to bid at the higher price necessary for them, 
which might deter them from participating in the auction altogether, leading to their de-facto exclusion.

(210) The Commission takes the preliminary view that this feature may prevent fair competition between technologies 
equally contributing to resource adequacy and discourage in particular intermittent technologies from participating 
altogether. The Commission therefore doubts at this stage whether the current eligibility rules provide equal 
opportunities for all technologies as provided for by point (226) EEAG.

3.3.3. Incentive effect

(211) A State aid measure has an incentive effect if it changes the behaviour of the undertakings concerned in such a way 
that they engage in activities which they would not carry out without the aid or which they would carry out in a 
restricted or different manner. The EEAG has laid down more specific guidance as to the interpretation of this 
criterion in Section 3.2.4, namely that the measure should induce the beneficiary of the aid to change its behaviour 
to improve the functioning of a secure, affordable and sustainable energy market, a change in behaviour, which it 
would not undertake without the aid.

(212) The objective of the measure is to ensure security of supply by keeping available sufficient capacity. As mentioned in 
recital (196) above, without the capacity mechanism there would probably be insufficient capacity to ensure security 
of supply because a significant portion of plants is projected to make insufficient revenues from the energy-only 
market to cover their costs.

(213) In addition, the payback obligation described in section 2.6.4 creates a financial incentive to be available at times of 
scarcity. Moreover, Belgium has introduced monitoring procedures for availability before and during the delivery 
period (see sections 2.7.1 and 2.7.2) and appropriate testing and penalties (described in sections 2.7.3 and 2.7.4) to 
ensure compliance with the availability obligation.
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(214) Based on the elements presented above, the Commission reaches the preliminary view that the measure has in 
principle an incentive effect.

3.3.4. Proportionality

(215) The aid amount is proportionate if it is limited to the minimum needed to achieve the objective pursued. The EEAG 
specify this requirement for generation adequacy measures in points (228) to (231), which aim to ensure that 
beneficiaries do not earn more than a reasonable rate of return and that windfall profits are excluded.

(216) The notified measure provides for a competitive tender procedure with a maximum auction price with regard to the 
selection of the capacity to be procured. As set out in point (229) of the EEAG, clear, transparent and 
non-discriminatory eligibility criteria and objective delivery requirements are necessary to ensure maximum 
participation and therefore competitive pressure on the price, leading to reasonable rates of return.

(217) Nevertheless, the Commission has expressed its concerns with regard to the eligibility to multi-year contracts 
(described in Section 3.3.2) and, as regards the possible discrimination against capacities with high de-rating factors. 
Consequently, at this stage, it cannot be assumed that the competitive bidding process will be based on 
non-discriminatory criteria in line with point (229) of the EEAG, and therefore that the tender will result in a total 
aid amount that is limited to the minimum needed to achieve the objective pursued.

(218) Moreover, point (229) of the EEAG also provides that the competitive bidding process should ‘effectively target the 
defined objective’. Reading this provision in conjunction with point (221) of the EEAG, as analysed in section 3.3.1 
above, the Commission has doubts as to whether the volume to be procured in the auction is proportionate to reach 
the objective of the security of supply.

(219) Indeed, the methodology of the demand curve will be based on a scenario that goes beyond the adequacy issue of 
Belgium. As explained in recitals (50) and (51) above, the TSO will identify the capacity volume to buy on the basis 
of the legal reliability standard, which corresponds to a certain LOLE value. A scenario is calibrated to ensure that 
this criterion is met. Based on the Belgian Ministry’s report on the public consultation about the Royal Decree, one of 
the additional sensitivities could be the EU-HiLo scenario. As a matter of fact, Elia consulted on and proposed to 
include in the reference scenario a sensitivity corresponding to the EU-HiLo scenario for the first Y-4 auction (see 
recital (58)(a) above). As explained in recital (200), this scenario largely departs from a scenario based on realistic yet 
not over pessimistic assumptions, which the Commission considers to be the appropriate basis to calculate the 
proportionate volume of capacity necessary to the system in a centralised market-wide capacity mechanism. While 
the authorities argue that the Commission found this scenario appropriate to determine the volume of the Belgian 
strategic reserve, this conclusion was reached for a measure which was limited in time, not market-wide and which 
did not aim at subsidising new investments. More precisely, the strategic reserve aimed at keeping additional capacity 
in the market as an extra-insurance while limiting the effect on market price and incentive to invest in new capacity. 
The Commission considers that using an unrealistic scenario to calculate the volume in a market-wide capacity 
mechanism will lead to financing unnecessary capacity. The CREG made similar comments in that regard (see recital 
(42) and (58)(a)), while the Commission received market information highlighting similar issues during its 
preliminary examination. As explained in recital (58)(a) above, while inviting Elia to review its analysis, the Belgian 
Ministry of Energy endorsed the inclusion of an additional unavailability of nuclear units in France in the reference 
scenario.

(220) In the light of the above, at this stage the Commission doubts that the CRM is in line with points (229) and (231) of 
the EEAG.

3.3.5. Avoidance of undue negative effects on competition and trade

(221) The negative effects of the CRM on competition and trade in the internal electricity market must be sufficiently 
limited, so that the overall balance of the measure is positive. The EEAG specify this requirement in points (232) and 
(233), which underline the need for broad participation in the scheme and the avoidance of market undermining 
effects of the measure, for instance by strengthening dominance or affecting investment decisions.

(222) Point (232) of the EEAG provides that the measure should be designed in a way so as to make it possible for any 
capacity which can effectively contribute to addressing the generation adequacy problem to participate in the 
measure.

(223) While the Commission acknowledges that Belgium will ensure that cross-border capacity can participate in the CRM 
from the first auction onwards (see recital (207) above), it doubts that the rules as presented by Belgium will ensure 
effective participation. Indeed, for the reasons explained in recital (107) indirect foreign capacity will only be eligible 
to one-year contract. Additionally and as a consequence thereof, as explained in recital (68), indirect foreign capacity 
will be submitted to the intermediate price cap. Therefore, an indirect foreign capacity with investment costs meeting 
the thresholds presented in Table 6 will only have access to a one-year contract and, in addition, will not be able to 
bid at a price higher than the intermediate price cap. The Commission takes the preliminary view that the 
conjunction of the absence of multi-year contracts and the application of the intermediate price will prevent these 
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CMUs from bidding their true costs in the auction in case they are higher than the intermediate price cap. Therefore, 
they may be discouraged from participating in the CRM altogether.

(224) The Commission thus doubts at this stage that the measure can be found compatible with point (232) of the EEAG.

(225) Point 233 (c) of EEAG provides that capacity mechanisms should not ‘undermine investment decisions which preceded the 
measure’. As explained in section 2.3.4.2, according to the Belgian authorities, capacities within the one-year contract 
category are confronted with no or low investment cost requirements to cover for (otherwise they would qualify for 
a multi-year contract). Therefore, it is foreseen to apply an intermediate price cap to capacity in the one-year contract 
category, to avoid windfall profits.

(226) Such intermediate price cap has been approved by the Commission in the past concerning the Italian capacity 
mechanism functioning under a pay-as-cleared principle (88), as a temporary feature, meant to address new entry of 
capacity which would create windfall profits for existing capacity in a pay-as-clear system. In that scheme, after the 
transitional period, existing capacity would receive a premium higher than the intermediate price cap if new capacity 
was contracted. In other centralised market-wide capacity mechanisms, the capacity payment received corresponds 
to the clearing price (i.e. pay-as-cleared) and there is no intermediate price cap but only a bid cap for existing 
capacity (89). In other words, existing capacity (‘price takers’) cannot bid above the cap but can still receive payments 
corresponding to the clearing price, even when the clearing price is higher than the bid cap. Moreover, some 
flexibility is provided and capacity can apply for a higher individual bid cap if they face costs higher than the general 
bid cap (90). Therefore, having an intermediate price cap as a permanent feature without any possible individual 
derogation to it is novel. It could have the effect of preventing existing capacity from bidding their true costs, while 
not being able to apply for multi-year contracts, as stated by some stakeholders in the final consultation report 
published by Elia (91). This may lead to their exclusion from the CRM and even their exit from the electricity market, 
as pointed out by some market information received by the Commission during its preliminary examination.

(227) While the Commission considers that the intermediate price cap can be useful to avoid windfall profits in line with 
point (230) of the EEAG, analysing its whole effect on the auctions and hence its compatibility with point (233) (c) 
the EEAG requires further information.

(228) Belgium will allocate the congestion revenues between TSOs and use those revenues as described in recitals (163) 
and (164) above.

(229) According to point (233) (a) the measure should not reduce incentives to invest in interconnection capacity. The 
Commission finds that it is therefore essential to ensure that the CRM will provide the right incentive to invest in 
interconnection capacity, for instance by making sure that congestion revenues arising from a situation where the 
maximum entry capacity acts as a limiting constraint on foreign participation (i.e. the interconnection is a 
constraining factor) are used for investment in additional interconnection capacity.

(230) The Commission considers that Belgium should clarify further how the congestion revenues will be used. The 
Commission finds therefore that further information is required to analyse the whole effect of the measure on 
investment for interconnection capacity and thus its compatibility with point (233) (a) of the EEAG, on which the 
Commission has doubts at this stage.

3.1. Compliance of the aid measure with intrinsically linked provisions of Union law

(231) If a State aid measure (including its method of financing, if hypothecated to that aid) entails aspects which are 
indissolubly linked to the object of the aid and which breach other provisions of Union law, such a breach could 
affect the assessment of compatibility of that State aid (92). In the present case, this issue could arise with respect to 
Articles 30 and 110 TFEU, as well as certain provisions of the electricity regulation. The Commission, therefore, 
needs to verify whether that Union law might be breached by aspects of the CRM and, in the affirmative, whether 
such aspects are likely to be indissolubly linked to the object of the aid under the CRM. In such a case, such possible 
indissolubly linked breaches of Union law by the CRM would also raise doubts as to its compatibility with the 
internal market under State aid rules.
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3.1.1. Compliance with Article 30 and 110 of the Treaty

(232) As indicated in point (29) of the EEAG, if a State aid measure or the conditions attached to it (including its financing 
method when it forms an integral part of it) entail a non-severable violation of Union law, the aid cannot be declared 
compatible with the internal market. In the field of energy, any levy that has the aim of financing a State aid measure 
needs to comply in particular with Articles 30 and 110 TFEU. The Commission has therefore verified if the financing 
mechanism of the notified aid measures complies with Articles 30 and 110 TFEU.

(233) As explained in recital (183) above, the Belgian State creates a system where the costs incurred by the TSO due to the 
CRM are fully compensated by the network tariffs, which present the characteristics of a para-fiscal levy. As 
explained in recital (174), the tariff is uniformly applied on a EUR/MWh basis to all consumers. The Commission 
considers therefore that these tariffs are very similar to a tax on the electricity consumed.

(234) With regard to Article 30 and 110 TFEU, it is settled case-law that in its present state of development, Union law 
does not restrict the freedom of each Member State to establish a tax system which differentiates between certain 
products, even products which are similar within the meaning of the first paragraph of Article 110 TFEU, on the 
basis of objective criteria, such as the nature of the raw materials used or the production processes employed. Such 
differentiation is compatible with Union law, however, only if it pursues objectives which are themselves compatible 
with the requirements of Union law, and if the detailed rules are such as to avoid any form of discrimination, direct 
or indirect, against imports from other Member States or any form of protection of competing domestic 
products (93).

(235) A discriminatory treatment against imports from other Member States presupposes that similar situations are treated 
differently. The Commission has therefore assessed whether imports are in a similar situation to the national 
production. As explained in section 2.9 above, Belgium will allow the participation of foreign capacities in the CRM.

(236) In the light of the above, the Commission reaches the preliminary conclusion that the financing mechanism of the 
notified aid measures does not introduce any restrictions that would infringe Article 30 or Article 110 TFEU.

3.1.2. Compliance with article 24 of the electricity regulation

(237) According to article 20 of the electricity regulation, Member States may carry out national resource adequacy 
assessments. According to article 24 (1) of the electricity regulation, such national resource adequacy assessment 
shall be based on the methodology agreed upon for the European resource adequacy assessment, referred in 
article 23 of the electricity regulation. The European methodology is developed by ENTSO-E, as explained in recital 
(24) above. This methodology shall be approved by ACER.

(238) According to article 24 (1) of the electricity regulation, Member States can include sensitivities in their adequacy 
assessment, which are linked to ‘particularities of national electricity demand and supply’.

(239) However, as explained in recitals (12) and (17)(a) above, the Adequacy and Flexibility study used the EU-HiLo 
scenario, which is based on assumptions about foreign electricity supply (additional unavailability of French nuclear 
plants). Consequently, the Commission has doubts as to whether the CRM is in line with article 24 (1) of the 
electricity regulation.

(240) Such possible breach of article 24 (1) of the electricity regulation would concern aspects of the CRM that are 
indissolubly linked to the aid it entails, since they are a necessary component for the achievement of the objective 
and functioning of that aid.

(241) Therefore, the Commission has doubts on the compliance of the CRM with article 24 (1) of the electricity regulation, 
which raises doubts on the compatibility of the aid entailed in the CRM with the internal market.

3.1.3. Compliance with article 22 of the electricity regulation

(242) Article 22 (1) (c) provides that any capacity mechanism shall not go beyond what is necessary to address the 
adequacy concern identified in line with articles 23 and 24, which indicate that the assessment carried-out by a 
Member State shall be based on appropriate central reference scenarios.

(243) According to article 24 of the electricity regulation, Member States can include sensitivities linked to ‘particularities 
of national electricity demand and supply’. However, the HiLo scenario or any other sensitivity based on an additional 
unavailability of French nuclear plants are based on assumptions about foreign electricity supply (see recital (58)(a) 
above). The Commission finds that this scenario to be over-pessimistic and may have the effect to over-procure 
capacity that is not necessary in the framework of a central reference scenario. Consequently, the Commission has 
doubts as to whether the CRM is in line with article 22 (1) (c) of the electricity regulation.
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(244) Such possible breach of article 22 (1) (c) of the electricity regulation would concern aspects of the CRM that are 
indissolubly linked to the aid it entails, since they are a necessary component for the achievement of the objective 
and functioning of that aid.

(245) Therefore, the Commission has doubts on the compliance of the CRM with article 22 (1) (c) of the electricity 
regulation, which raises doubts on the compatibility of the aid entailed in the CRM with the internal market.

4. CONCLUSION

(246) At this stage, the Commission doubts whether the measure can be declared compatible with the internal market. 
More specifically, it doubts whether the measure:

(a) is necessary, in view of the diverging studies and opinions on generation adequacy and the forthcoming EU 
adequacy methodology;

(b) is appropriate, in view of its restrictive way of calculating investment thresholds for the purpose of eligibility to 
multi-year contracts.

(c) is proportionate, in view of the methodology to calculate the demand curve;

(d) minimises its impact on competition and trade, in view of the application of an intermediate price cap, notably 
but not only to indirect foreign capacity and the way congestion revenues will be allocated.

In the light of the foregoing considerations, the Commission, acting under the procedure laid down in Article 108(2) of the 
Treaty on the Functioning of the European Union, requests Belgium to submit its comments and to provide all such 
information as may help to assess the measure, within one month of the date of receipt of this letter. It requests your 
authorities to forward a copy of this letter to potential recipients of the aid immediately.

The Commission wishes to remind Belgium that Article 108(3) of the Treaty on the Functioning of the European Union has 
suspensory effect, and would draw your attention to Article 14 of Council Regulation (EC) No 659/1999, which provides 
that all unlawful aid may be recovered from the recipient.

The Commission warns Belgium that it will inform interested parties by publishing this letter and a meaningful summary of 
it in the Official Journal of the European Union. It will also inform interested parties in the EFTA countries which are 
signatories to the EEA Agreement, by publication of a notice in the EEA Supplement to the Official Journal of the European 
Union and will inform the EFTA Surveillance Authority by sending a copy of this letter. All such interested parties will be 
invited to submit their comments within one month of the date of such publication.

Yours faithfully,

For the Commission

Margrethe VESTAGER

Executive Vice-President 
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