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II

(Comunicazioni)

COMUNICAZIONI PROVENIENTI DALLE ISTITUZIONI, DAGLI ORGANI
E DAGLI ORGANISMI DELL'UNIONE EUROPEA

COMMISSIONE EUROPEA

Non opposizione ad un’operazione di concentrazione notificata
(Caso M.7361 — Kaindl/DB ML/CTE)
(Testo rilevante ai fini del SEE)
(2014/C 334/01)

L'11 settembre 2014 la Commissione ha deciso di non opporsi alla suddetta operazione di concentrazione notificata
e di dichiararla compatibile con il mercato interno. La presente decisione si basa sull'articolo 6, paragrafo 1, lettera b)
del regolamento (CE) n. 139/2004 del Consiglio (!). 1l testo integrale della decisione ¢ disponibile unicamente in lingua
tedesca e verra reso pubblico dopo che gli eventuali segreti aziendali in esso contenuti saranno stati espunti. Il testo
della decisione sara disponibile:

— sul sito Internet della Commissione europea dedicato alla concorrenza, nella sezione relativa alle concentrazioni
(http:/[ec.europa.eu/competition/mergers/cases/). Il sito offre varie modalita per la ricerca delle singole decisioni, tra
cui indici per impresa, per numero del caso, per data e per settore,

— in formato elettronico sul sito EUR-Lex (http://eur-lex.europa.eu/homepage.html?locale=it) con il numero di riferi-
mento 32014M7361. EUR-Lex ¢ il sistema di accesso in rete al diritto comunitario.

(") GUL 24 del 29.1.2004, pag. 1.

Non opposizione ad un’operazione di concentrazione notificata
(Caso M.7386 — KKR/Riverstone|Trinity)
(Testo rilevante ai fini del SEE)
(2014/C 334/02)

11 19 settembre 2014 la Commissione ha deciso di non opporsi alla suddetta operazione di concentrazione notificata
e di dichiararla compatibile con il mercato interno. La presente decisione si basa sull'articolo 6, paragrafo 1, lettera b)
del regolamento (CE) n. 139/2004 del Consiglio ('). 1l testo integrale della decisione ¢ disponibile unicamente in lingua
inglese e verra reso pubblico dopo che gli eventuali segreti aziendali in esso contenuti saranno stati espunti. Il testo della
decisione sara disponibile:

— sul sito Internet della Commissione europea dedicato alla concorrenza, nella sezione relativa alle concentrazioni
(http://ec.europa.eu/competition/mergers/cases/). Il sito offre varie modalita per la ricerca delle singole decisioni, tra
cui indici per impresa, per numero del caso, per data e per settore,

— in formato elettronico sul sito EUR-Lex (http://eur-lex.europa.eu/homepage.html?locale=it) con il numero di riferi-
mento 32014M7386. EUR-Lex ¢ il sistema di accesso in rete al diritto comunitario.

(") GUL 24 del 29.1.2004, pag. 1.


http://ec.europa.eu/competition/mergers/cases/
http://eur-lex.europa.eu/homepage.html?locale=it
http://ec.europa.eu/competition/mergers/cases/
http://eur-lex.europa.eu/homepage.html?locale=it
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v
(Informazioni)
INFORMAZIONI PROVENIENTI DALLE ISTITUZIONI, DAGLI ORGANI
E DAGLI ORGANISMI DELL'UNIONE EUROPEA
Tassi di cambio dell’euro (')
24 settembre 2014
(2014/C 334/03)
1 euro =
Moneta Tasso di cambio Moneta Tasso di cambio
UsD dollari USA 1,2826 CAD dollari canadesi 1,4207
JPY yen giapponesi 139,50 HKD  dollari di Hong Kong 9,9425
DKK corone danesi 7,4436 NZD dollari neozelandesi 1,5908
GBP sterline inglesi 0,78230 | SGD dollari di Singapore 1,6239
SEK corone svedesi 9,1825 KRW  won sudcoreani 1332,05
CHF franchi svizzeri 1,2077 ZAR rand sudafricani 14,2735
ISK corone islandesi CNY renminbi Yuan cinese 7,8716
NOK corone norvegesi 8,1790 HRK kuna croata 7,6248
BGN  lev bulgari 1,9558 IDR rupia indonesiana 15339,21
CZK corone ceche 27,497 MYR ringgit malese 4,1560
HUF fiorini ungheresi 310,22 PHP peso filippino 56,995
LTL litas lituani 3,4528 RUB rublo russo 48,9600
PLN zloty polacchi 4,1695 THB baht thailandese 41,337
RON leu rumeni 4,4022 BRL real brasiliano 3,0850
TRY lire turche 2,8672 MXN  peso messicano 17,0409
AUD dollari australiani 1,4460 INR rupia indiana 78,2386

() Fonte: tassi di cambio di riferimento pubblicati dalla Banca centrale europea.
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Parere del comitato consultivo in materia di accordi restrittivi e posizioni dominanti formulato
nella riunione del 3 marzo 2014 in relazione a un progetto di decisione concernente il caso
AT.39952 Borse dell’energia elettrica

Relatore: Paesi Bassi

(2014/C 334/04)

1. 1l comitato consultivo condivide le riserve espresse dalla Commissione nel progetto di decisione trasmesso al comi-
tato consultivo.

2. 1l comitato consultivo concorda con la Commissione sul fatto che il comportamento anticoncorrenziale di cui al
progetto di decisione costituisce un accordo efo una pratica concordata tra imprese ai sensi dell'articolo 101 del
TFUE e dell’articolo 53 dell'accordo SEE.

3. 1l comitato consultivo concorda con la valutazione della Commissione, contenuta nel progetto di decisione, sul pro-
dotto e sulla portata geografica dell'accordo efo pratica concordata.

4. 11 comitato consultivo concorda con la Commissione sul fatto che le imprese oggetto del progetto di decisione
hanno partecipato a un’infrazione unica e continuata dell'articolo 101 del TFUE e dell’articolo 53 dell'accordo SEE.

5. Il comitato consultivo concorda con la Commissione sul fatto che lo scopo dell'accordo efo pratica concordata era
di restringere la concorrenza ai sensi dell’articolo 101 del TFUE e dell'articolo 53 dell'accordo SEE.

6. 1l comitato consultivo concorda con la Commissione sul fatto che I'accordo efo la pratica concordata sono stati atti
a incidere in maniera significativa sugli scambi tra gli Stati membri dell'UE.

7. 1l comitato consultivo concorda con la valutazione della Commissione in merito alla durata dell'infrazione.

8. 1l comitato consultivo concorda con la Commissione sulla necessita di infliggere un'ammenda ai destinatari del pro-
getto di decisione.

9. Il comitato consultivo concorda con la Commissione in merito al valore delle vendite.
10. Il comitato consultivo concorda con la Commissione in merito agli importi di base delle ammende.

11. 1l comitato consultivo concorda con la Commissione sull'inapplicabilita, nel presente caso, di circostanze attenuanti
0 aggravanti.

12. 1l comitato consultivo concorda con la Commissione sulla non applicazione, nel presente caso, di alcuna maggiora-
zione dell'ammenda a scopo dissuasivo.

13. 1I comitato consultivo concorda con la Commissione sulla riduzione delle ammende in applicazione della comuni-
cazione del 2008 concernente la transazione.

14. 1l comitato consultivo concorda con la Commissione in merito agli importi definitivi delle ammende.

15. 1I comitato consultivo raccomanda la pubblicazione del presente parere nella Gazzetta ufficiale dell’'Unione europea.
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Relazione finale del consigliere-auditore (!)
Borse dell’energia elettrica
(AT.39952)

(2014/C 334/05)

Il 22 marzo 2013 la Commissione ha avviato un procedimento ai sensi dell’articolo 11, paragrafo 6, del regolamento
(CE) n. 1/2003 (*) nei confronti delle borse dell'energia elettrica EPEX Spot (<EPEX») e Nord Pool Spot AS («NPS») (con-
giuntamente e parti»).

A seguito delle discussioni e proposte di transazione ai sensi dell’articolo 10 bis, paragrafo 2, del regolamento (CE)
n. 773/2004 (), I'11 dicembre 2013 la Commissione ha adottato una comunicazione degli addebiti destinata a EPEX
e NPS in cui afferma che queste hanno partecipato a un'infrazione unica e continuata dell'articolo 101 del trattato sul
funzionamento dell'Unione europea e dell'articolo 53 dell'accordo SEE. Secondo la comunicazione degli addebiti, le parti
hanno concluso un accordo di non concorrenza che includeva una ripartizione dei territori con I'obiettivo di limitare la
concorrenza reciproca nell'ambito dei servizi di contrattazione a pronti di energia elettrica.

Nelle loro risposte alla comunicazione degli addebiti sia EPEX che NPS hanno confermato che la comunicazione degli
addebiti rispecchia il contenuto delle loro proposte di transazione.

A norma dell’articolo 16 della decisione 2011/695/UE il consigliere-auditore ha valutato se il progetto di decisione
destinato a EPEX e NPS riguardasse esclusivamente gli addebiti sui quali le parti hanno avuto la possibilita di pronun-
ciarsi ed ¢ giunto ad una conclusione positiva.

Alla luce di quanto precede, il consigliere-auditore ritiene che nel caso in esame sia stato rispettato l'esercizio effettivo
dei diritti procedurali delle parti.

Bruxelles, 3 marzo 2014.

Wouter WILS

(") Redatta ai sensi degli articoli 16 e 17 della decisione 2011/695/UE del presidente della Commissione europea, del 13 ottobre 2011,
relativa alla funzione e al mandato del consigliere-auditore per taluni procedimenti in materia di concorrenza (decisione 2011/695/UE)
(GUL 275 del 20.10.2011, pag. 29).

(%) Regolamento (CE) n. 1/2003 del Consiglio, del 16 dicembre 2002, concernente 'applicazione delle regole di concorrenza di cui agli
articoli 81 e 82 del trattato (GU L 1 del 4.1.2003, pag. 1).

(*) Regolamento (CE) n. 773/2004 del Consiglio, del 7 aprile 2004, relativo ai procedimenti svolti dalla Commissione a norma degli
articoli 81 e 82 del trattato (GU L 123 del 27.4.2004, pag. 18).
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SINTESI DELLA DECISIONE DELLA COMMISSIONE
del 5 marzo 2014

relativa a un procedimento a norma dell’articolo 101 del trattato sul funzionamento dell’Unione
europea e dell’articolo 53 dell’accordo SEE

(Caso AT.39952 — Borse dell’energia elettrica)
[notificato con il numero C(2014) 1204 final]
(I testo in lingua inglese ¢é il solo facente fede)

(2014/C 334/06)

11 5 marzo 2014, la Commissione ha adottato una decisione relativa ad un procedimento a norma dell'articolo 101 del trattato sul
funzionamento dell' Unione europea e dellarticolo 53 dell'accordo SEE. Conformemente al disposto dell'articolo 30 del regolamento
(CE) n. 1/2003 del Consiglio (*), la Commissione pubblica i nomi delle parti e il contenuto essenziale della decisione, comprese le
sanzioni irrogate, tenendo conto del legittimo interesse delle imprese alla protezione dei loro segreti aziendali.

1. INTRODUZIONE

(1) La presente decisione concerne una violazione unica e continuata dell'articolo 101 del trattato e dell’articolo 53
dell'accordo SEE relativo a servizi di compravendita a pronti di elettricita. I servizi di compravendita a pronti di
elettricita sono forniti dalle borse dell'energia per facilitare la compravendita a pronti di prodotti dell’elettricita. Essi
comprendono servizi per agevolare la compravendita in sé (vale a dire la gestione delle borse dell'energia elettrica),
la gestione della «assegnazione implicita» delle capacita di interconnessione transfrontaliera mediante market cou-
pling e servizi destinati a terzi di sviluppo e conduzione di operazioni di compravendita a pronti di elettricita.
Destinatari della presente decisione sono EPEX Spot (<EPEX») e Nord Pool Spot AS (<PN»).

2. DESCRIZIONE DEL CASO
2.1. Procedimento

(2) Nel febbraio 2012 la Commissione ha effettuato, senza preavviso, accertamenti presso le sedi di EPEX (Francia)
e NPS (in Finlandia, Norvegia e Svezia).

(3) 11 22 marzo 2013 la Commissione ha avviato il procedimento relativo al caso in esame. Le discussioni di transa-
zione si sono svolte dal 3 giugno 2013 al 14 novembre 2013. Successivamente, EPEX e NPS (cui si fa riferimento
congiuntamente come «le parti») hanno presentato alla Commissione una richiesta formale di transazione ai sensi
dell'articolo 10 bis, paragrafo 2, del regolamento (CE) n. 773/2004. L'11 dicembre 2013 la Commissione ha adot-
tato una comunicazione degli addebiti. Entrambe le parti hanno confermato che il contenuto di tale comunica-
zione rifletteva le loro proposte e hanno ribadito l'impegno a seguire la procedura di transazione. Il 20 febbraio
2014 il comitato consultivo in materia di accordi restrittivi e posizioni dominanti ha emesso parere favorevole e il
5 marzo 2014 la Commissione ha adottato la decisione.

2.2 Destinatari e durata dell'infrazione

4) Le seguenti imprese hanno violato l'articolo 101 del TFUE e larticolo 53 dell'accordo SEE prendendo parte, nei
g p p p
periodi qui di seguito indicati, ad attivita lesive della concorrenza nel settore dei servizi di compravendita a pronti
di elettricita:

a) EPEX, dal 21 giugno 2011 al 7 febbraio 2012;
b) NPS, dal 21 giugno 2011 al 7 febbraio 2012.

2.3. Sintesi dell'infrazione

(5) EPEX e NPS hanno stipulato un accordo di non concorrenza in relazione a tutti i loro servizi di compravendita
a pronti di elettricita nello spazio SEE e al di la di esso. L'obiettivo era di restringere la concorrenza tra loro, pro-
teggere le rispettive posizioni nazionali e accordarsi sull'espansione a nuovi paesi, pur mantenendo l'equilibrio di
potere tra di essi. In generale, le parti hanno concordato di non entrare in concorrenza 'una con l'altra. L'accordo
comprendeva, in particolare, un’assegnazione di territori.

(6) Si ¢ ritenuto che la successione di contatti di natura anticoncorrenziale tra le parti abbia avuto inizio il 21 giugno

2011 e sia terminata il 7 febbraio 2012. I contatti tra le parti sono consistiti in riunioni, telefonate, videochiamate
e messaggi di posta elettronica tra i dirigenti principali di entrambe le parti.

(") GUL1 del 4.1.2003, pag. 1.
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2.4, Mezzi di ricorso

(7) Lammenda ¢ stata calcolata conformemente agli orientamenti del 2006 per il calcolo delle ammende ('). La deci-
sione infligge ammende sia a EPEX che a MPS.

2.4.1.  Importo di base dellammenda

(8) Limporto di base dellammenda ¢ pari al 16 % delle vendite di servizi di compravendita a pronti di elettricita nel
SEE da parte di ciascuna impresa.

(9) Limporto di base viene moltiplicato per il numero di anni in cui l'impresa ha partecipato all'infrazione per tener
pienamente conto della durata di tale partecipazione per ciascuna impresa.

2.4.2.  Adeguamenti dell'importo di base
2.4.2.1. Circostanze aggravanti e attenuanti

(10) 1l caso non presenta alcuna circostanza aggravante o attenuante.

2.4.2.2. Aumento specifico allo scopo di garantire 'effetto dissuasivo

(11) Nel caso in esame, non ¢ necessario aumentare 'importo dellammenda per ottenere un effetto sufficientemente
dissuasivo.

2.4.3.  Applicazione del limite del 10 % del fatturato

(12) Nel caso in esame (sulla base degli ultimi dati disponibili sul fatturato), le ammende per entrambe le parti superano
il 10 % del fatturato complessivo nel 2012. Pertanto, le ammende per entrambe le parti vengono limitate al 10 %
del rispettivo fatturato totale

2.4.4. Transazione

(13) Le ammende inflitte a EPEX e NPS sono state ridotte del 10 % in applicazione della comunicazione concernente la
transazione (3.

3. AMMENDE IMPOSTE DALLA DECISIONE

(14) Per l'infrazione di cui sopra sono comminate le seguenti ammende:
a) EPEX Spot: 3651 000 EUR,

b) Nord Pool Spot AS: 2 328 000 EUR.

(f) GU C 210 dell'1.9.2006, pag. 2.
() GU C 167 del 2.7.2008, pag. 1.
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CORTE DEI CONTI EUROPEA

Relazione speciale n. 13/2014 «Sostegno dell’'UE per la riabilitazione a seguito del terremoto di
Haiti»

(2014/C 334/07)

La Corte dei conti europea informa che ¢ stata pubblicata la relazione speciale n. 13/2014 «Sostegno dell'UE per la riabi-
litazione a seguito del terremoto di Haiti».

La relazione ¢ disponibile, per essere consultata o scaricata, sul sito Internet della Corte dei conti europea:
http://eca.europa.eu

La relazione puod anche essere ottenuta in versione cartacea, gratuitamente, facendone richiesta al seguente indirizzo:

Cour des comptes européenne
Publications (PUB)

12, rue Alcide De Gasperi
1615 Luxembourg
LUXEMBOURG

Tel. +352 4398-1
E-mail: eca-info@eca.curopa.eu

oppure compilando un buono d'ordine elettronico su EU-Bookshop.



http://eca.europa.eu
mailto:eca-info@eca.europa.eu
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INFORMAZIONI RELATIVE ALLO SPAZIO ECONOMICO EUROPEO

COMMISSIONE EUROPEA

Invito a presentare osservazioni ai sensi dell'articolo 1, paragrafo 2, della parte I del protocollo 3

dell'accordo tra gli Stati EFTA sull’istituzione di un’Autorita di vigilanza e di una Corte di

giustizia, in relazione ai presunti ajuti concessi a Innovation Norway per le sue attivita nel

mercato delle infrastrutture web e dei servizi connessi, nonché agli eventuali aiuti a favore degli
enti regionali del turismo e delle organizzazioni di gestione della destinazione

(2014/C 334/08)

Con decisione n. 300/14/COL del 16 luglio 2014, riprodotta nella lingua facente fede nelle pagine che seguono la pre-
sente sintesi, 'Autorita di vigilanza EFTA ha avviato un procedimento ai sensi dell'articolo 1, paragrafo 2, della parte I
del protocollo 3 dell'accordo tra gli Stati EFTA sull'istituzione di un’Autorita di vigilanza e di una Corte di giustizia (in
appresso «l protocollo 3»). Le autorita norvegesi sono state informate mediante invio di una copia della suddetta
decisione.

Con la presente comunicazione, 'Autorita di vigilanza EFTA (in appresso «’Autorita») invita gli Stati EFTA, gli Stati
membri dell'UE e le parti interessate a inviare eventuali osservazioni sulla misura in oggetto entro un mese dalla data di
pubblicazione, al seguente indirizzo:

Autorita di vigilanza EFTA
Registro

Rue Belliard/Belliardstraat 35
1040 Bruxelles/Brussel
BELGIQUE/BELGIE

Le osservazioni ricevute saranno comunicate alle autorita norvegesi. Su richiesta scritta e motivata degli autori, la loro
identita non sara rivelata.

SINTESI
Procedimento

Con lettera del 5 luglio 2013, la societa TellUs IT AS, che nel frattempo si ¢ fusa con New Mind (in appresso «New
Mind | tellUs», denominata anche «l denunciante»), ha presentato una denuncia all’Autorita contro Innovasjon Norge AS
(in appresso «IN»), in cui ha affermato che IN aveva percepito aiuti di Stato per le sue attivita commerciali sul mercato
delle infrastrutture web e dei servizi connessi nel settore del turismo.

L'Autorita ha tenuto diversi scambi di corrispondenza con le autorita norvegesi e con il denunciante e ha incontrato
entrambe le parti.

Fatti relativi al caso di specie

IN ¢ una societa pubblica a responsabilita limitata istituita nel 2003 dal governo norvegese con la legge «Lov om Inno-
vasjon Norge» (). La societa ¢ stata costituita con l'obiettivo di contribuire allinnovazione delle imprese, allo sviluppo
delle zone rurali e al potenziamento della competitivita delle imprese norvegesi. Tra i suoi compiti rientra anche la pro-
mozione della Norvegia come destinazione turistica.

IN si occupa di promuovere una maggiore redditivita all'interno dei vari segmenti dell'industria del turismo a livello
nazionale, mentre gli enti regionali del turismo e le organizzazioni di gestione della destinazione operano a livello regio-
nale e locale. Tali enti e organizzazioni sono imprese le cui azioni sono detenute dalle contee o dalle amministrazioni
locali in collaborazione con le imprese turistiche private attive nelle rispettive aree geografiche.

(") LOV-2003-12-19-130, disponibile all'indirizzo: http://www.innovasjonnorge.no/no/om-oss/lov-om-innovasjon-norge/


http://www.innovasjonnorge.no/no/om-oss/lov-om-innovasjon-norge/
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Le autorita norvegesi hanno recentemente deciso di adottare una nuova strategia per il turismo, allo scopo di rendere
piu efficiente il loro sostegno pubblico al settore, ridurre il numero di soggetti e garantire un maggiore coordinamento.
Per realizzare tali obiettivi, hanno proposto di creare una nuova struttura per il turismo che mira, tra l'altro, a ridurre il
numero di enti e organizzazioni e a consolidare gli sforzi di promozione del turismo della Norvegia attraverso IN e la
sua pagina web visitnorway.com.

Nella lettera sul bilancio 2013 per IN ('), i compiti di questa societa nel settore del turismo sono descritti nel modo
seguente: «nnovation Norway deve garantire un'adeguata diffusione delle esperienze di viaggio in Norvegia tramite
visitnorway.com e contribuire ad accrescere la capacita degli operatori del settore di inserire i loro prodotti tra le offerte di
viaggio nazionali legate a visitnorway.com.» La stessa lettera chiarisce che: «Innovation Norway non offrira servizi a paga-
mento che entrino in concorrenza diretta o indiretta con i soggetti privati. Nella misura in cui Innovation Norway offre
servizi che avrebbero potuto essere effettuati da operatori privati, il prezzo che applica deve rispecchiare i costi reali,
compreso quanto ¢ finanziato dai costi di base».

Di conseguenza, secondo le informazioni in possesso dell'Autorita in questa fase della procedura, dal 2013, le autorita
norvegesi hanno affidato a IN il compito di promuovere attivamente il turismo attraverso visitnorway.com, facendo di tale
piattaforma un soggetto fondamentale della struttura del turismo. Inoltre, per la prima volta IN ¢ stata autorizzata
a intraprendere attivita economiche nel settore del turismo.

Un mercato a monte dell’attivita di promozione del turismo ¢ quello della fornitura di infrastrutture web e di servizi
connessi. Grazie a questi servizi, i clienti possono inserire e aggiornare periodicamente informazioni, ad esempio su
localita turistiche, alberghi, ristoranti ed eventi, contemporaneamente sul proprio sito web e su altri canali esterni come
visitnorway.com, Google maps, uffici di informazioni turistiche, portali mobili, nonché sui giornali cartacei.

Mentre in precedenza IN aveva concluso un contratto con New Mind | tellUs per i servizi informatici richiesti per la
gestione del sito visitnorway.com, in seguito ha sviluppato le proprie funzionalita. Inoltre IN offre tali servizi (ossia le
infrastrutture web e i servizi connessi) agli enti regionali del turismo e alle organizzazioni di gestione della destinazione
nell'ambito dei servizi forniti attraverso visitnorway.com. Tali infrastrutture e servizi non sono offerti a un mercato gene-
rale, ma solo agli enti regionali del turismo e alle organizzazioni di gestione della destinazione che utilizzano
visitnorway.com.

Gli enti e le organizzazioni che concludono un accordo con visitnorway.com chiudono il proprio sito web e, di conse-
guenza, interrompono i loro precedenti accordi di servizio conclusi con gli operatori privati (come il denunciante).
Secondo questultimo, la chiusura di tali siti e l'interruzione degli accordi ¢ una condizione imposta da Innovation Nor-
way agli enti regionali del turismo e alle organizzazioni di gestione della destinazione. Il denunciante definisce questo
presunto obbligo come una clausola vincolante (vendita abbinata) in violazione della normativa antitrust.

Le presunte misure di aiuto di Stato

Le misure in questione sono le seguenti: i) presunta sovvenzione incrociata delle infrastrutture web di IN e dei servizi
connessi con fondi destinati alle attivita non commerciali; ii) presunto mancato guadagno dovuto all'orientamento non
a scopo di lucro delle attivita di IN, compreso dell'infrastrutture web e dei servizi connessi; iii) presunto aiuto concesso
da IN agli enti regionali del turismo e alle organizzazioni di gestione della destinazione sotto forma di prezzi inferiori ai
prezzi di mercato.

Valutazione della misura
Esistenza di un aiuto di Stato

L'articolo 61, paragrafo 1, dell'accordo SEE stipula quanto segue: «Salvo deroghe contemplate dal presente accordo, sono
incompatibili con il funzionamento del medesimo, nella misura in cui incidano sugli scambi fra parti contraenti, gli aiuti
concessi da Stati membri della Comunita, da Stati AELS (EFTA) o mediante risorse statali sotto qualsiasi forma, che,
favorendo talune imprese o talune produzioni, falsino o minaccino di falsare la concorrenzar.

L’Autorita ritiene in via preliminare che, in base alla lettera sul bilancio del 2013, IN ¢ entrata in un nuovo mercato in
concorrenza con operatori privati, offrendo servizi dietro compenso. Tali servizi non rientrano nel compito di questa

(") 11 documento ¢ disponibile al seguente indirizzo:
http:/[www.regjeringen.no/upload/NHD|Vedlegg/Brev/2013_oppdragsbrev_innovasjonnorge.pdf#search=
OPPDRAGSBREV&regj_oss=1


http://visitnorway.com
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http://www.regjeringen.no/upload/NHD/Vedlegg/Brev/2013_oppdragsbrev_innovasjonnorge.pdf#search=OPPDRAGSBREV&regj_oss=1
http://www.regjeringen.no/upload/NHD/Vedlegg/Brev/2013_oppdragsbrev_innovasjonnorge.pdf#search=OPPDRAGSBREV&regj_oss=1
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societd, ossia quello di promuovere le imprese in Norvegia. L'autorita ha inoltre espresso in via preliminare il parere
secondo cui la fornitura di infrastrutture web e di servizi connessi implica l'offerta di servizi economici sul mercato. Di
conseguenza, IN dovrebbe essere considerata un’impresa ai fini delle norme in materia di aiuti di Stato in relazione a tali
servizi specifici.

Le informazioni disponibili in questo momento non consentono all’Autorita di trarre conclusioni sul fatto che le misure
in oggetto costituiscano aiuti di Stato.

Allo stadio attuale del procedimento, I'Autorita ha espresso dubbi in merito al fatto che l'attuale separazione contabile
all'interno di IN le consenta di distinguere i costi e le entrate relativi alle attivita economiche e non economiche, per
ciascuno dei suoi progetti, in particolare nellambito del progetto visitnorway.com. L' Autorita ricorda che, quando un sog-
getto svolge attivita sia commerciali che non, ¢ opportuno introdurre un sistema di contabilita dei costi, per garantire
che le attivita commerciali non siano sovvenzionate attraverso risorse statali assegnate ad attivita non commerciali.

Inoltre, I'Autorita osserva che ogni imprenditore o investitore esige un rendimento del capitale investito in un'impresa
commerciale. Tuttavia, non ¢ chiaro dalle informazioni disponibili se IN tragga tale utile da eventuali servizi economici
svolti per fornire le infrastrutture web e i servizi connessi.

Se la politica dei prezzi di IN non garantisce un adeguato rendimento del capitale, sulla base di tutti i loro costi diretti
e indiretti, anche gli enti regionali del turismo e le organizzazioni di gestione della destinazione possono essere benefi-
ciari di aiuti di Stato in quanto ricevono servizi a un importo inferiore a quello reale.

Nuovo aiuto

Le autorita norvegesi sostengono che se le misure in questione fossero considerate aiuti di Stato, costituirebbero aiuti
esistenti ai sensi dell’articolo 1, lettera b), punto i) o dell'articolo 1, lettera b), punto v), della parte II del protocollo 3
all'accordo sullAutorita di vigilanza e sulla Corte. In questa fase del procedimento, 'Autorita ¢ del parere preliminare
che, se le misure venissero considerate aiuti di Stato, dovrebbero essere qualificate come aiuti nuovi illegali.

Per quanto riguarda l'applicazione dell’articolo 1, lettera b), punto i), della parte II del protocollo 3, I'Autorita ritiene in
via preliminare che l'entrata di IN in un nuovo mercato (ossia le infrastrutture web e i servizi connessi), in cui sono gia
presenti operatori privati, esuli dal mandato ricevuto dal governo norvegese. Anche il relativo sistema di finanziamento
appare diverso. Le attivitd promozionali di IN vengono finanziate tramite risorse pubbliche, ma la lettera sul bilancio del
2013 chiarisce che la fornitura di servizi economici debba essere finanziata dai destinatari dei servizi, sotto forma di
remunerazione. Di conseguenza, 'Autorita ¢ del parere preliminare che gli aiuti concessi a IN per la fornitura di detti
servizi dovrebbero essere considerati come aiuti nuovi.

Infine, 'Autorita non ritiene, in questa fase, che la misura possa essere dichiarata aiuto esistente ai sensi dell'articolo 1,
lettera b), punto v) della parte II del protocollo 3.

Compatibilita

Le autorita norvegesi hanno affermato che, qualora le misure in questione dovessero essere considerate nuovi aiuti di
Stato, esse sarebbero compatibili ai sensi dell'articolo 61, paragrafo 3, lettera c), dell'accordo SEE, come aiuti per il set-
tore del turismo. Tuttavia, le autoritd norvegesi non hanno fornito informazioni sufficienti per suffragare questa
interpretazione.

In ogni caso, attualmente, I'Autorita nutre dubbi sul fatto che le misure di aiuto corrispondano a un reale disfunziona-
mento del mercato e che siano proporzionate.

Per quanto riguarda la presunta condizione di vendita abbinata di cui sopra, I'Autorita ritiene in via preliminare che se
tale condizione esiste e viene applicata da IN, potrebbe essere in contrasto con gli articoli 53 o 54 dell'accordo SEE
e, pertanto, le misure non potrebbero essere considerate aiuti compatibili in base alla giurisprudenza Matra» (*).

(") Causa C-225/91, Matra/Commissione (Raccolta 1993, pag. I-3203, punto 41). Secondo tale giurisprudenza, gli aiuti di Stato contenenti
condizioni contrastanti con altre disposizioni dell’Accordo SEE non possono essere approvati come aiuti compatibili.


http://visitnorway.com
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Conclusioni

Alla luce delle considerazioni che precedono, 'Autorita ha espresso dubbi in merito al fatto che si possa escludere che le
misure in esame costituiscano aiuti di Stato ai sensi dell'articolo 61, paragrafo 1, dellaccordo SEE. L’Autorita ritiene, in
questa fase del procedimento, che, se le misure dovessero essere definite aiuti di Stato, sarebbero aiuti nuovi. Infine,
anche I'Autorita nutre dubbi sul fatto che le misure siano conformi all’articolo 61, paragrafo 3, dell'accordo SEE.

Alla luce di quanto sopra, I'Autorita ha deciso di avviare il procedimento di indagine formale ai sensi dell’articolo 1,
paragrafo 2, della parte I del protocollo 3 per quanto riguarda il presunto aiuto concesso a IN per le sue attivita nel
mercato delle infrastrutture web e dei servizi connessi, nonché di eventuali aiuti in favore degli enti regionali del turismo
e delle organizzazioni di gestione della destinazione.

Le parti interessate sono invitate a presentare le loro osservazioni entro un mese dalla pubblicazione della presente
comunicazione nella Gazzetta ufficiale dell'Unione europea.
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EFTA SURVEILLANCE AUTHORITY DECISION
No 300/14/COL
of 16 July 2014

to initiate the formal investigation into the alleged aid granted to Innovation Norway for its
activities within the market of web infrastructure and related services, as well as possible aid in
favour of the Regional Tourist Boards and the Destination Management Organisations

(Norway)

THE EFTA SURVEILLANCE AUTHORITY (THE AUTHORITY’),

HAVING REGARD to the Agreement on the European Economic Area (‘the EEA Agreement’), in particular to Articles 61
thereof,

HAVING REGARD to the Agreement between the EFTA States on the Establishment of a Surveillance Authority and
a Court of Justice (the Surveillance and Court Agreement’), in particular to Article 24,

HAVING REGARD to Protocol 3 to the Surveillance and Court Agreement (Protocol 3’), in particular to Article 1(3) of
Part I and Articles 4(4) and 6 of Part II,

Whereas:
I. FACTS

1. Procedure

(1) By letter dated 5 July 2013 (Event No 678002 and Annexes at Events No 678003-678007, 678010-678013
and 678017), TellUs IT AS (now merged with New Mind (), and henceforth referred to as ‘New Mind | tellUs’
or ‘the Complainant), made a complaint to the Authority in which it alleged that Innovasjon Norge AS
(Innovation Norway’ or ‘IN’) receives state aid for its commercial activities in the web infrastructure and related
services market, within the tourism sector. The complaint was received and registered by the Authority on
8 July 2013.

(2) By a letter dated 27 August 2013 (Event No 679974), the Authority requested the Norwegian authorities to
provide their comments on the alleged state aid. On 24 and 25 September 2013, the Authority attended two
meetings in Oslo. On 24 September 2013, the Authority received a presentation from New Mind | tellUs (Event
No 684995). On 25 September 2013, the Authority discussed the complaint with the Norwegian authorities.
At this meeting, IN (on behalf of the Norwegian authorities) provided the Authority with a presentation on the
case (Event No 684996).

(3) By a letter dated 4 October 2013 (Event No 685187), the Authority sent an information request to the
Norwegian authorities. The Norwegian authorities replied to this request by forwarding two letters from IN,
dated 28 October 2013 (Events No 688213 and 688215, together with Annexes at Events No 688214 and
688216-25).

(4) By an e-mail dated 15 November 2013 (Event No 690346), the Complainant commented on the Norwegian
authorities’ replies. IN submitted its observations on the Complainant’s comments by way of a letter dated
20 December 2012, which was forwarded by the Norwegian authorities (Event No 694258).

(5) By an e-mail dated 10 January 2014 (Event No 695364), the Norwegian authorities provided the Authority
with additional information.

(6) By emails dated 17 January 2013 and 3 March 2013 (Events No 696111 and 702175), New Mind | tellUs
provided the Authority with additional information.

2. Background
2.1. The Complainant

(7) The Complainant is an IT company which delivers online distribution solutions for the tourism industry. The
company is active in several EEA countries and has a large portfolio of clients including several destination
organisations (%) and travel agencies.

() In October 2013, the original complainant tellUs IT AS merged with the company New Mind forming New Mind | tellUs. See
www.newmind.co.uk

(* In the tourism sector, the term ‘destination organisation’ or ‘destination company’ generally means a local company that handles
arrangements for tours, meetings, transportation, etc. for groups originating elsewhere. See http:/fwsdmo.org/index.php/Educate/
TourismAcronyms|


http://www.newmind.co.uk
http://wsdmo.org/index.php/Educate/TourismAcronyms/
http://wsdmo.org/index.php/Educate/TourismAcronyms/
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2.2. Innovation Norway (IN)

(8) IN is a limited liability state-owned company, which was established in 2003 by the Norwegian Government
through the Act on Innovation Norway (Lov om Innovasjon Norge’ (%), hereafter ‘Act on IN’). The Norwegian
Ministry of Industry and Trade owns 51 % of IN's shares, and the Norwegian counties own the remaining
49%(*). IN enjoys a general exemption from Norwegian corporate income tax, pursuant to
Section 2-30(1)(e)(5) of the Norwegian Tax Act of 1999 (%).

9) The company was established with the purpose of contributing to business innovation, the development of
rural areas and increasing the competitiveness of Norwegian companies. Section 1 of the Act on IN explicitly
entrusts IN with the task ‘to promote corporate and social-economic development throughout the country, and
trigger different regions industrial opportunities to contribute to innovation, internationalisation and
promotion’ (¥). IN manages and implements several Norwegian state aid schemes.

(10)  The tasks currently carried out by IN were previously accomplished by its four predecessor organisations: the
Norwegian Industrial and Regional Development Fund (SND’), the Government Consultative Office for
Inventors (‘SVO’), the Norwegian Tourist Council (NTC) and the Norwegian Export Council (NEC) (). In 2004,
those four entities were discontinued and merged into IN.

2.3. The Norwegian tourism structure and the new tourism strategy

(11)  Several different entities are involved in the promotion of Norway as a tourism destination at national, regional
and local level (¥).

(12)  INis intended to promote increased profitability within various segments of the tourism industry at a national
level, continuing the tasks of its predecessors (°). The Norwegian Government has been an active stakeholder
within the tourism sector since 1903 (*9).

(13) At the regional and local levels, the tourism promotion is ensured by the Regional Tourist Boards (in
Norwegian ‘Regionalt selskap’, here referred to as ‘RTBs’) and the Destination Management Organisations (in
Norwegian ‘Destinasjonsselskap’, here referred to as DMOSs’) ().

(14)  The RTBs are companies that serve the tourist industry in a regionally-defined geographical area ('?). Those
entities normally have public and private shareholders. According to information provided by the Norwegian
authorities, the RTBs’ tasks are international marketing; tourist information; regional marketing activities and
knowledge; regional coordination of activities, and regional public relations activities.

(15)  The DMOs are companies that serve a defined number of destinations, products, attractions and tourist
industry within a geographic region served by an RTB ("}). DMOs are normally local and their structure varies.
Their shareholders are normally public bodies and private companies. Their tasks under the national tourism
strategy are product development; booking and sales; tourist information; destination development; competence
development; destination market knowledge, and destination public relations activities.

() LOV-2003-12-19-130 (in Norwegian ‘Lov om Innovasjon Norge’), available at:

http:/[lovdata.no/dokument/NL/lov/2003-12-19-130?q=lov+om+innovasjon+norge

(*) Section 2 of the Act on IN.

(®) LOV-1999-03-26-14, (in Norwegian ‘Skattelover’).

(°) Translation by the Authority.

() In Norwegian: ‘Statens neerings- og distriktsutviklingsfond’, ‘Statens Veiledningskontor for Oppfinnere, ‘Norges Turistrdd and ‘Norges
Eksportrad'.

(*) Report entitled The Government's tourism strategy. Destination Norway. National strategy for the tourism industry’, dated April 2012 and sent
to the Authority as Annex 4 to IN’s letter dated 28 October 2013 (Event No 688213). Available at:
http:/fwww.regjeringen.no/pages/37646196 Lenke_til_strategien-engelsk.pdf

(°) A description of IN’s task in the tourism sector can be found in the report quoted in footnote 8.

(") IN’s letter dated 20 December 2013 (Event No 694258). The National Association of Tourism, which was the joint body for the State,
municipal and private stakeholders in the tourism industry, was established in 1903 and continued until 1984. From that point,
marketing efforts of the National Association of Tourism were continued by the foundation NORTRA, which in 1999 changed its name
to the NTC. Since 2004, the NTC’s tasks have been carried out by IN, following the merger of these two entities.

Further information on the entities that have traditionally been entrusted with the mandate to promote Norway as a holiday destination
was also provided in IN’s letter dated 20 December 2013 (Event No 694258).

(") For further information, see the project plan for a new national tourism structure by the Ministry of Trade, Industry and Fisheries
(Version 1.2 dated 20.06.2013):
http:/fwww.regjeringen.no/upload/NHD Temasider|Reiseliv/Riktigprosjektplan.pdf

(") In Norwegian: ‘Regionalt selskap: Selskap som betjener reiselivsneeringen i et definert geografisk omrdde’.

(") In Norwegian: ‘Destinasjonsselskap: Selskap som skal betjene et definert antall reisemdl, produkter, attraksjoner og reiselivs-nering innen et
geografisk omrdde innenfor det regionale selskapet’.

4
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(16)  However, at the beginning of the 2010s, the Norwegian Government decided to adopt a new tourism strategy
aimed at improving its national tourism structure. The objectives of the new strategy are to render the public
support to the sector more efficient, reduce the number of actors and ensure more coordination among
them (*¥). Moreover, the Norwegian authorities have stated that they aim to avoid a diversification of websites
dealing with tourism in Norway, with different layouts, booking engines, languages and so on, which are
funded by various Government bodies, counties or municipalities.

(17)  With these objectives in mind, the Norwegian authorities proposed a new tourism structure aiming, inter alia,
to reduce the number of RTBs and DMOs and to consolidate Norway’s tourism promotion efforts around IN
and its webpage visitnorway.com.

(18)  The Authority understands that the Norwegian authorities intend to change the existing structure of the
tourism industry, by proposing a new one based, inter alia, on the promotion and development of the platform
visitnorway.com, which is currently managed by IN. This implies changes in the way IN acts in the market and
changes in the structure of visitnorway.com ().

(19)  As part of the Norwegian authorities’ new tourism strategy, on 1 February 2013, the Ministry of Trade,
Industry and Fisheries issued its 2013 State Budget for IN (hereafter ‘the 2013 Budget letter’) (*%). The 2013
Budget letter entrusted IN with the mandate of ‘ensuring a good distribution of Norwegian travel experiences through
visitnorway.com, and help to make the players in the tourist industry competent to enter their products into the national
booking solution —linked to visitnorway.com’ (7).

(20)  The 2013 Budget letter also stated that: ‘Innovation Norway shall not offer user-paid services that are in direct or
indirect competition with private actors. To the extent that Innovation Norway offers services that could have been carried
out by a private provider, the price that Innovation Norway asks must reflect the real accrued cost, including what is
covered by the basic costs’ (**).

2.4. The market for web infrastructure and related services

(21)  The present case relates to IN’s activities in the market for web infrastructure and related services.

(22)  Web infrastructure and related services in the tourism sector are provided through Destination Management
Systems’ (DMS’), which are defined as s]ystems that consolidate and distribute a comprehensive range of tourism
products through a variety of channels and platforms, generally catering for a specific region, and supporting the activities
of a destination management organisation within that region. DMS attempt to utilise a customer centric approach in order
to manage and market the destination as a holistic entity, typically providing strong destination related information,
real-time reservations, destination management tools and paying particular attention to supporting small and independent
tourism suppliers’ (**).

(23)  Through its DMS, an IT company such as the Complainant will offer a database service where its clients
(destination companies) can submit and regularly update information about tourist sites, hotels, restaurants,
events and similar simultaneously on their own webpage and on other external channels such as
visitnorway.com, Google Maps, tourist information kiosks, mobile portals, and in printed newspapers.

(24)  These services allow clients to insert input data into the database and this information is then automatically
disseminated on a number of different websites (including visitnorway.com). The information is then used by
visitors for booking or informational purposes. These services are defined as web infrastructure and related
services. They include different functionalities: (i) the ‘destinator’ functionality (the creation of points of interest
or information flash to be published on the website); (ii) the ‘distribution’ functionality (the information stored in
a database is distributed to many different channels and platforms) or (iii) the ‘search’ functionality (used on
every website to search and present tourism products).

(25)  According to the Norwegian authorities (*), the Complainant was alone on the Norwegian market offering
those services for the last 17 years. However, in 2012-2013, a new international competitor, Citybreak, entered
the Norwegian market offering the ‘destinator’ functionality, i.e. allowing tourism providers to create their points
of interest. A graphic illustration of the functioning of these services is included in paragraph (31) below.

(") See report quoted in footnote 8.

(**) According to p. 8 of IN’s letter dated 28 October 2013 (Event No 688213), the ‘[o]bjective of IN’s New Structure project is to streamline
visitnorway.com so that the tourist has one place to search and find information about all the destinations in Norway, in order for the tourist to choose
Norway as a holiday destination’.

(*) In Norwegian: ‘Statsbudsjett 2013 — oppdragsbrev Innovasjon Norge’ of 1 February 2013 (Event No 688224). Available at:
http:/fwww.regjeringen.no/upload/NHD/|Vedlegg /Brev/2013_oppdragsbrev_innovasjonnorge.pdf#search=
OPPDRAGSBREV&regj_oss=1

(*7) Translation by the Authority.

("®) Translation by the Authority.

(**) Definition of ‘DMS’ available at http://www.newmind.co.uk/technology-platform/destination-management-system

(%) IN's letter dated 28 October 2013 (Event No 688213).
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(26)

(27)

(28)

(29)

(31)

(32)

2.5. IN's entrance into the market for web infrastructure services and related services

The promotion of Norway as a tourism destination is one of IN’s tasks. IN has developed and managed the
platform visitnorway.com in order to fulfil its promotion task. Before 2013, IN only offered online marketing
and promotion services on its visitnorway.com website. These services included web-advertising to the RTBs and
the DMOs for an annual subscription fee, which represented a certain percentage of their turnover.

However, IN has developed its own system and functionalities (*!) and it is offering them to the RTBs and the
DMOs which have migrated their websites to visitnorway.com. These RTBs and DMOs were previously clients of
the Complainant. The Authority understands, at this stage of the procedure, that the strategy of offering these
services to the RTBs and DMOs is closely linked to the decision of the Norwegian authorities to promote
visitnorway.com by making it the main internet platform for tourism promotion in the country (see
paragraphs (16) to (18), above).

In order to enter this new market, IN launched ‘Pilot ALFA’ between 2012-2013 — running two pilot projects
called VisitSerlandet and VisitTrondheim.

Once Visit Serlandet AS (an RTB), and Visit Trondheim AS (a DMO) were selected to participate in Pilot ALFA,
they signed a partnership agreement with IN, in order to use visitnorway.com templates, functionalities and
content. As a consequence of the agreement, both companies redirected their URL (*3) to visitnorway.com and
discontinued their own homepages. The information available on those pages was migrated to visitnorway.com.

When these two companies had their own website, they were clients of the Complainant. Accordingly, they
used ‘tellUs destinator and ‘tellUs search’ functionalities, and paid a licence fee to the Complainant for this use.
However, upon redirecting their URL to visithorway.com and terminating their own website, these companies put
to an end the contract for the search functionality, since within visitnorway.com only IN’s search functionality
can be used. They still have to contract with the Complainant or CityBreak for the ‘destinator’ functionality.

The uses of the different functionalities, before and after Pilot ALFA, are represented in the following graphic:

DMO’s own website (prior to PilotAlfa) Visitnorway.com (after Pilot ALFA)

DMO’s own website Visitnorway.com

tellUs’ Search VisitNorway’s Search

t t

| Destination company | | IN's database |

f f f

| tellUs'database

. t t

| tellUs destinator | | tellUs’ destinator | | CityBreak destinator

f f

Destination Company Destination Company

tellUs’ database CityBreak’s database

Source: the Authority, based on the information provided by the Norwegian authorities (Event No 688213).

The services that IN was previously offering to these two types of companies (online marketing and promotion
services on the visithorway.com website), were offered for a fee calculated on the basis of their annual turnover.
This pricing system was also applied during Pilot ALFA, with no additional charge made for the additional
services provided by IN (i.e. web infrastructure and related services).

(*)) Until that moment, New Mind | tellUs provided the web infrastructure and related services for IN’s tourism website: visitnorway.com. See
Event No 678005. Annex 3 to the complaint.

(*») URL stands for Uniform Resource Locator. A URL is a formatted text string used by web-browsers, e-mail clients and other software to
identify a network resource on the internet.
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(34)

(35)

(36)

(40)

(44)

The Norwegian authorities have explained that the reason behind not charging extra for these additional
services relates to the fact that the new services were under development, and the two companies involved in
the pilot project invested time and effort in giving feedback to finalise the development of IN’s functionalities;
thereby ‘reimbursing’ the (unfinished) new services with their inputs.

From July 2013 to November 2013, IN undertook a project called Pilot Beta’. During this pilot project, IN
studied new alternatives, new business models, and the possibility of promoting new partnership agreements
with the RTBs and the DMOs. The Authority understands that during the Pilot Beta phase no new partnership
agreements were signed.

As from 1 January 2014, IN has offered partnership agreements (see paragraph (5)) to all interested DMOs and
RTBs on a non-discriminatory basis. IN offers its services exclusively to the RTBs and the DMOs as part of the
Norwegian tourism structure, but not to other interested private companies (e.g. individual hotels, shops, or
museums).

The Authority understands that as from 1 January 2014, IN introduced a new pricing model for the new
services it is providing, where the price charged is intended to reflect the costs of the services provided by IN,
plus a reasonable profit margin of between 5 to 10 % per year.

3. The complaint

The complaint submitted by New Mind | tellUs separates IN’s business promotion activities (including tourism
promotion) from its activity related to the provision of web infrastructure and related services.

The Complainant considers that IN’s promotion activities and its tasks in relation to visitnorway.com, as
a national tourism portal, can be considered to be a service of general economic interest (‘SGEI) in line with the
EEA state aid rules. However, since 2013, IN is entering a new market (%), offering economic services. Those
new services are not part of the mandate received by IN and are not provided in line with the Altmark (*%)
case-law. As a consequence, IN’s behaviour in the market should be in line with the state aid rules.

The Complainant refers to three different forms of alleged state aid:

a. the non-implementation of a separation of accounts for commercial activities within IN;

b. the profits foregone through the non-profit orientation of economic activity referred to above, and
c. the general exemption from the income tax granted to IN, also applicable to IN’s economic activities.

According to the Complainant, IN is not required to generate any profit and the company does not maintain
separate accounts for its economic and non-economic activities. This implies spill-over effects, allowing IN to
finance its economic activities with the funds that should be devoted to non-economic activities. Therefore, the
measures entail state aid pursuant to Article 61(1) of the EEA Agreement.

New Mind | tellUs also alleges that IN requests its clients to terminate their previous contracts with New Mind |
tellUs. The Complainant takes the view that this is a tie-in condition in breach of antitrust law (**).

In New Mind | tellUs’ view, the aid measures have to be considered as new state aid since the entrance into
a new market (i.e. offering web infrastructure and related services to the RTBs and the DMOs) falls outside the
mandate received by IN and its predecessors. The Complainant considers that IN’s mandate was limited to
a general promotion of the country.

New Mind | tellUs also states that the general tax exemption granted to IN should be considered to be state aid
when it relates to income obtained by the performance of economic activities. This exemption would also be
considered to be new state aid because it is related to the recent entrance of IN into economic activities.

Finally, the Complainant considers that as IN is not charging market prices for the services that it is providing
to the RTBs and the DMOs, those companies are also beneficiaries of unlawful state aid (*°).

(*) According to the Complainant: ‘to date, the offering of IT platform infrastructure services to the tourism industry has not been part of IN's
activities’. Complaint (Event No 678002), p. 8.

(*) According to Case C-280/00 Altmark Trans and Regierungsprésidium Magdeburg [2003] ECR [-7747, the compensation of services
fulfilling the four criteria established in paras. 89-93 of the judgment does not entail state aid.

(*) E-mail dated 15 November 2013 (Event No 690346).

(*%) E-mail dated 3 March 2014 (Event No 702175).
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4. Comments by the Norwegian authorities

(45)  The Norwegian authorities disagree with New Mind | tellUs’ legal assessment (¥/).

(46)  Firstly, the Norwegian authorities state that IN’s purpose is to help to create profitable business in all parts of
Norway, inter alia, by promoting the country as a holiday destination. IN’s core activity is to promote business
in Norway and not to operate any business itself. In functional terms, IN is merely a tool for the Norwegian
authorities to grant aid, but it does not offer goods or services in the market. As a consequence, IN cannot be
regarded as an undertaking being a recipient of state aid.

(47) In its view, since the core activities of IN are of a non-economic nature, the potential classification of secondary
activities undertaken by IN as economic activities would not alter the fact that IN cannot be considered to
constitute an undertaking ().

(48)  The Norwegian authorities accept that IN carries out some activities of a particular nature. In particular, IN is
involved in market loans, seed capital and investment funds. However, in these areas, certain ‘mechanisms’” have
already been established to avoid any possible distortion of competition.

(49)  Regarding the web infrastructure and related services, the Norwegian authorities emphasise that IN does not
provide services to the general tourism market as such, but only to the RTBs and the DMOs (see also
paragraph (35)).

(50)  The Norwegian authorities point out that the 2013 Budget letter states that: ‘Innovation Norway is to ensure
a good distribution of Norwegian travel experiences through visitnorway.com, and help to make the players in the tourist
industry competent to enter their products into the national booking solution — linked to visitnorway.com.” Therefore, the
web infrastructure and related services are part of this mandate to promote Norway as a tourism destination
and support the tourism industry. In the opinion of the Norwegian authorities, visitnorway.com is a modern
marketing and information tool and in order to make it operative, an IT platform infrastructure service is
required. In other words, IN offers to the RTBs and the DMOs full web editorial services, through
visitnorway.com, and not a stand-alone service, as offered by the Complainant.

(51)  The Norwegian authorities have also argued that those services are being offered to the RTBs and the DMOs as
part of Norway’s destination management tourism structure. All the entities involved in the tourism structure
work closely together; they are all dependent on public funding, and they are closely integrated in the public
sector. As a consequence, the Norwegian authorities take the view that IN is not acting on the market as such
when providing internal services and coordinating the different levels of organisation within the national
tourism structure. It is, rather, fulfilling its task as part of the body responsible for organising regional and local
bodies within the management of Norwegian tourism.

(52) The Norwegian authorities have, moreover, stated that IN does not impose a condition on the RTBs and DMOs
to terminate its previous contract with the Complainant as alleged by the latter (see paragraph (41), above).

(53)  Moreover, if the web infrastructure and related services could be considered to be economic activities, the
Norwegian authorities consider that the alleged measures would be granted on the basis of an existing aid
scheme (*%), because the IN’s financial system existed prior to the entry into force of the EEA Agreement in
Norway. In the alternative, the Norwegian authorities have suggested that at the time the measure was put into
effect, it did not constitute aid, and subsequently became aid as a consequence of the evolution of the European
Economic Area without having been altered by the EFTA State (*°).

(54)  Concerning the alleged aid in favour of the RTBs and the DMOs, the Norwegian authorities recall that as of
2014, IN intends to promote partnership agreements with the RTBs and the DMOs. They nevertheless
underline that, in the framework of these partnership agreements, the services provided by IN (i.e. the web
infrastructure and related services) will be provided for an annual fee. The Norwegian authorities state that their
intention is to adopt a fully transparent pricing policy and apply a price close to the market price.

(55)  Finally, the Norwegian authorities have stated that, in the event that the Authority finds any of the measures to
constitute state aid, those should be considered compatible aid pursuant to Article 61(3)(c) of the EEA
Agreement.

(*”) IN's letters dated 28 October 2013 (Events No 688213 and 688215).

(*®) IN’s letter dated 28 October 2013 (Event No 688213), p. 25.

(*) According to Article 1 (b)(i) of Part II of Protocol 3.

(*) See the definition of existing aid provided in Article 1(b)(v) of Part I of Protocol 3.
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5. Material scope of the investigation

(56)  Based on the facts described above, the Authority considers it necessary to clarify the material scope of the
investigation, as defined in the present opening Decision.

(57) First, the present Decision refers to the activities of IN within the market of web infrastructure and related
services. The Decision neither concerns the activities of IN regarding the general promotion of Norway as
a tourist destination, nor the development of visitnorway.com. Nor does it refer to the role of IN as a vehicle of
the Norwegian State to support business in Norway.

(58)  The present Decision only refers to the alleged state aid in favour of IN and/or the RTBs and the DMOs in the
market of web infrastructure and related services.

(59)  Second, the potential aid measures are the following:

(i) the alleged cross-subsidisation of IN's web infrastructure and related services with funds meant for
non-commercial activities;

(i) the alleged foregoing of profits through the non-profit orientation of IN’s economic activities, including the
web infrastructure and related services;

(i) the alleged aid granted by IN to the RTBs and the DMOs in the form of prices not sufficient to obtain
a reasonable return on the investments;

(iv) the general exemption from income tax granted to IN.

(60)  The first three measures are linked to IN’s entrance in the market of web infrastructure and related services. The
legal assessment of those measures as possible state aid depends on the nature of such services, including
whether they can be considered to be economic services.

(61)  Furthermore, the qualification of IN’s activities as constituting possible new aid depends on the terms of the
mandate received by IN and on the new activities allowed by the 2013 Budget letter. Taking into account that
the legal assessment of those three measures depends on the result of a common analysis, the Authority
considers that they can be assessed together within the scope of the present Decision.

(62) On the contrary, the last measure (iv) relates to a general income tax exemption and is not tied to IN’s activities
within the market of web infrastructure and related services (*!). A legal assessment of this measure does not
necessarily involve an analysis of IN’s activities with regard to the tourism sector, or its tasks as manager of
visitnorway.com.

(63)  Because of these differences, the Authority will not assess whether the income tax provisions related to IN
constitute state aid in the present decision.

II. ASSESSMENT
1. The presence of state aid

(64)  Article 61(1) of the EEA Agreement reads as follows: ‘Save as otherwise provided in this Agreement, any aid granted
by EC Member States, EFTA States or through State resources in any form whatsoever which distorts or threatens to
distort competition by favouring certain undertakings or the production of certain goods shall, in so far as it affects trade
between Contracting Parties, be incompatible with the functioning of this Agreement’.

(65) A measure constitutes state aid pursuant to Article 61(1) of the EEA Agreement if it fulfils four conditions.
First, the measure must be funded by the State or through state resources and imputable to the State. Second,
the measure must confer an advantage. Third, the measure must favour selected undertakings or economic
activities. Fourth, the measure must be liable to affect trade between Contracting Parties and liable to distort
competition in the EEA.

(66)  The alleged foregoing of profits and the cross-subsidisation measures in favour of IN (measures (i) and (i)) are
assessed separately from the possible aid to the RTBs and the DMOs (measure (iii)), see paragraph (59) above.

(*) Corporate entities in Norway are subject to corporate income tax according to Section 2-2 of the Tax Act. Taxable income is subject
to corporate income tax at the general rate of 27 %. Accordingly, limited liability companies (‘AS’ or ‘ASA’), savings banks and financial
institutions, mutual insurance companies, cooperatives, state-owned enterprises, inter-municipal companies, foundations etc. are
subject to corporate tax under the general regime, i.e. Section 2-2. However, State institutions, public authorities such as counties and
municipalities, and a number of other entities listed exhaustively in Section 2-30(1) of the Tax Act, including IN, benefit from
a corporate tax exemption.
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1.1. Possible aid measures in favour of IN

(67) It follows from Article 61(1) EEA that state aid rules only apply to advantages granted to undertakings. Prior to
examining whether the conditions for state aid are met in this case, it is necessary first to examine whether IN
qualifies as an undertaking.

1.1.1. Whether IN can be considered to be an ‘undertaking’

(68) It is settled case-law that undertakings are entities engaged in an economic activity, regardless of their legal
status and the way in which they are financed (*3). Economic activities are those consisting of offering goods or
services on a market (**). Offering goods and services on a market without making a profit can also constitute
an economic activity (*). All entities that are legally distinct from the State and which engage in economic
activities are considered to be ‘undertakings’, irrespective of whether these are public or private
undertakings (**).

(69)  If an entity is providing economic activities, it is to be considered as an undertaking in relation to those specific
services alone, without reference to the way in which its other activities should be classified (*¢).

(70)  As a consequence, the first step of the Authority’s legal assessment requires an analysis of whether IN can be
defined as an undertaking for the purposes of state aid rules.

(71)  The Norwegian authorities have argued that IN is not an undertaking, but a mere vehicle used by the State to
grant aid (see paragraph (46), above). They contend that IN is acting as an instrument of the State, and that it
does not offer goods or services on a market.

(72)  Furthermore, the Norwegian authorities have argued that, within the scope of its task to promote businesses in
Norway, IN is also entrusted with the mandate of promoting Norway as a tourist destination, which is the final
goal of the platform visitnorway.com. As a consequence, since tourism promotion is a non-economic activity, IN
is not offering web infrastructure and related services on the market.

(73)  The Complainant, on the contrary, defines IN’s task of promoting businesses in Norway as an SGEL but an
SGEI which is limited mere promotion activities, including tourism activities (') (see paragraph (38), above).

(74)  The Authority’s preliminary view, at this stage, is that IN's main purpose appears to be to provide support to
Norwegian businesses on behalf of the State. The Authority agrees that when IN is acting as a mere instrument
of the State, IN does not provide services or goods on the market and its activities fall outside the scope of the
state aid rules.

(75)  The 2013 Budget letter establishes that IN should promote Norway as a tourism destination. In order to do so,
the letter clarifies that IN should not provide services in competition with private operator and if it does, IN
must apply market prices. The Authority understands that by the 2013 Budget letter the Norwegian authorities
have allowed IN to provide economic services in competition with private operators, on condition that for
those services IN must require an adequate remuneration. Thus, it is the Authority’s preliminary understanding
that such activities fall outside the scope of the mandate for IN regarding the use of public funds for the
promotion of businesses in Norway. They are services which are economic in nature: neither an SGEI nor
a non-economic activity (*¥).

76 Furthermore, the Authority takes the preliminary view that since those services (outside IN’s mandate) seem to
y p ry
qualify as economic services, IN might also be defined as an undertaking regarding the provision of those
services.

(*») Case C-41/90 Hofner and Elser v Macroton [1991] ECR 11979, paras. 21-23; Joined Cases C-180/98 to C-184/98 Pavlov and Others
[2000] ECR 1-6451 and Case E-5/07 Private Barnehagers Landsforbund v EFTA Surveillance Authority [2008] EFTA Ct. Rep. p. 61, para.78.

(**) Case C-222/04 Ministero dell’Economica e delle Finanze v Cassa di Risparmio di Firenze SpA [2006] ECR 1-289, para. 108.

(*) Joined Cases 209/78 to 21578 and 21878 Van Landewyck [1978] ECR 2111, paras. 18-21 and Case C-244/94 FFSA and others [1995]
ECR I-4013, para. 21.

(**) Joined Cases T-443/08 Freissart Sachen and Land Sachsen-Anhalt and T-455/08, Mitteldeutsche Flughafen and Flughafen Leipzing-Halle
[2011] ECR II-1311, para. 128 et seq.

(*) Economic and non-economic activities can co-exist within the same sector and sometimes be provided by the same organisation. In
this scenario, the entity is to be regarded as an undertaking only with regard to its economic activities. See, for example, European
Commission Decision in State Aid C-22/2003 (Italy) Reform of the training institutions (O] L 81, 18.3.2006, p. 25), para. 43.

(*’) Para. 45 of the complaint.

(**) See Case T-347/09, Germany v Commission, not yet published, p. 34 et seq., on how to differentiate between the nature of different
activities provided by one single entity.
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(77)  The Authority notes that IN enjoys, pursuant to the text of the 2013 Budget letter, a certain discretion in
determining its course of action when providing economic services and it therefore is not acting under
a specific mandate. IN is not forced to provide economic services on the market: the 2013 Budget letter only
allows it to do so. These discretionarily elements have been seen by the General Court as relevant in
differentiating between economic and non-economic activities provided by a single entity (**).

(78)  The Authority also underlines that IN’s promotional activities are financed by the State (see paragraph (83),
below) and that IN as such is not required to generate a return on capital (*). However, the 2013 Budget letter
underlines that for the provision of those services, IN must cover the actual costs it has incurred, so that those
services are not financed by public funds. The different methods of financing IN’s activities illustrates the
different natures of those activities: non economic activities or SGEIs, versus economic services.

(79)  The Authority notes that the conclusion as to whether IN carries out an economic activity when providing web
infrastructure and related services cannot be based on IN’s objectives or on its general non-profitmaking
orientation, but must be exclusively founded on an analysis of the services themselves (*!). The Authority
further notes that whatever IN’s objectives are while providing these services, IN requests a remuneration for
those services. Accordingly, it seems to the Authority that the objective of promoting tourism coexists with an
economic objective (*}). The Authority recalls in this respect that the definition of an entity as an undertaking
depends on the nature of the specific activity under scrutiny.

(80) It is established case-law that in defining a service as economic, a significant factor is whether some kind of
competition exists (i.e. if there are other entities offering the same or substitutable goods and services) (*¥). The
Authority takes the preliminary view that this condition is met in the present case, since the services at hand
are also provided by private operators, such as the Complainant.

(81)  Furthermore, the Court of Justice has also underlined that the economic activities are normally offered against
remuneration (*). The Authority notes that both the Complaint and IN provide for remuneration the services at
issue in this Decision.

(82)  Consequently, insofar as web infrastructure and related services are concerned, the Authority draws the
preliminary conclusion that it cannot be excluded that IN is an undertaking within the meaning of Article 61(1)
of the EEA Agreement with regard to those services in question.

1.1.2. Presence of state resources and imputability

(83) It is well-established case-law that public resources at the disposal of public undertakings owned or controlled
by the State are considered to be state resources (**). IN is mainly financed by public funds (*).

(84)  Foregoing profits is equivalent to granting a financial advantage. This kind of measure is mentioned in the
Authority’s Guidelines on State aid provisions to public enterprises in the manufacturing sector, which require
transparency where the State foregoes profits (*’). By foregoing profits, state resources are consumed.

(85)  Cross-subsidisation also consumes public resources, since the State is not only compensating for the cost of the
non-economic activities with which an entity has been entrusted but also for some of the costs linked to the
commercial activities of the same entity.

(86)  The measures are imputable to the State, since IN is mainly financed through the public budget (see
paragraph (83)).

(*) Case T-347/09, Germany v Commission, not yet published.

(*) IN’s letter dated 28 October 2013 (Event No 688213), p. 34.

(") Commission Decision: State aid NN 8/2009. Germany. Nature conservation areas. O] C 230, 24.9.2009, p. 1, para. 36.

(*}) The Commission reached a similar conclusion in its decision in footnote 41, above (para. 40).

(*) AG Opinion in Case C-205/03 Federacion Espafiola de Empresas de Tecnologia Sanitaria (FENIN) v Commission, [2006] ECR 1-6295,
para. 31.

(*) Joined Cases C-180/98 to C-184/98, Pavel Pavlov and Others, [2000] ECR [-6451, para. 76; C-475/99, Ambulanz Glockner, [2001] ECR
9089, para. 20.

(*) See, for instance, Article 2 of the Transparency Directive. (Referred to at point 1a of Annex XV to the EEA Agreement, O] L 266
11.10.2007 p. 15 and EEA Supplement No 48 11.10.2007 p. 12, as Commission Directive 2006/111/EC of 16 November 2006 on
the transparency of financial relations between Member States and public undertakings as well as on financial transparency within
certain undertakings. Consolidated version: O L 318, 17.11.2006, p. 17-25). Implemented in Norwegian law by Regulation
FOR-2006-09-07-1062, Section 9-1-1.

(*) According to Chapter 2, Articles 7-9 of the IN Act, IN is financed by capital provided by its owners (i.e. the Norwegian Government
and the Counties (ref. Article 7, ref. Article 2) and grants and loans from the Government and the Counties. IN can also obtain funding
from other sources (Article 8), and Government and Counties guarantee for all obligations (Article 9).

(*) See the Authority's Guidelines on application of State aid provisions to public enterprises in the manufacturing sector, paragraph 2 (OJ L 231,
3.9.1994, p. 1 and EEA Supplement No 32, 3.9.1994, p. 1) (the ‘Manufacturing Guidelines’). Section 1(3) of the Manufacturing
Guidelines provides that ‘[t]his Chapter does not deal with the question of compatibility under one of the derogations provided for in the EEA
Agreement and it is limited to the manufacturing sector. This does not, however, preclude the EFTA Surveillance Authority from using the approach
in these rules in individual cases or sectors outside manufacturing to the extent these principles apply in these excluded sectors and where it feels that
it is essential to determine if state aid is involved.” The Manufacturing Guidelines can be found at: http://www.eftasurv.int/?
1=1&showLinkID=16995&1=1
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1.1.3. The measure contains a potential advantage
1.1.3.1. Cross-subsidisation of the web infrastructure and related services

(87)  When an entity carries out both commercial and non-commercial activities, a cost-accounting system should be
put in place to ensure that the commercial activities are not subsidised through state resources allocated to the
non-commercial activities of that entity (*). Objective and transparent cost allocation mechanisms should be in
place to ensure that the economic activities cover all the costs related to these operations (including all the
costs related to that activity plus an appropriate share of the common costs). Without such mechanisms in
place the commercial activities may gain advantages from the public funds granted to the non-commercial
activities.

(88)  This rule is in line with the principles set out in the Transparency Directive (*) which requires financial
transparency for public undertakings and separate accounts for companies enjoying special or exclusive rights
granted by the State or entrusted with a service of general economic interest. The objective of those provisions
is precisely to avoid advantages for public companies which are liable to distort free competition by means of
state aid (*%).

(89)  The Norwegian authorities have informed the Authority about the separation of accounts within IN. IN’s annual
accounts contain a total account for the company. This consolidated account is further separated into eight
accounts, one for each type of activities/schemes (for example loans and funding projects). As a consequence,
there is also a separate account for visitnorway.com. However, following a preliminary analysis, it seems to the
Authority that neither the visithorway.com account nor other account of IN differentiate the figures related to the
provision of web infrastructure and related services.

(90)  On the basis of the above, the Authority notes that the Norwegian authorities have not, at this stage of the
procedure, provided sufficient evidence to demonstrate that IN implements separate accounts for its economic
activities, thereby avoiding possible cross-subsidisation.

1.1.3.2. Profits foregone through the non-profit orientation of IN

(91)  Any business owner or investor will normally require a return on its investment in a commercial undertaking.
Such a requirement represents a normal and expected business cost for the undertaking. The Authority has
already stated in its Manufacturing Guidelines that: ‘[i]f a public enterprise has an inadequate rate of return, the EFTA
Surveillance Authority could consider that this situation contains elements of aid, which should be analysed with respect to
Article 61. In these circumstances, the public enterprise is effectively getting its capital cheaper than the market rate, i.e.
equivalent to a subsidy’ (°'). No state resources are involved only where a full-cost prices policy is adopted, so as
to cover the total costs (variable and fixed costs) plus a mark-up to remunerate equity capital (*2).

(92)  In the case at hand, the Authority currently has doubts as to whether IN obtains profits — sufficient to
generate a reasonable return on the investment — from its services to the RTBs and the DMOs.

(93)  The 2013 Budget letter states that if IN provides commercial services, it should act in line with the market
conditions. This would imply, inter alia, requiring a reasonable profit margin. In the same line, according to the
information provided to the Authority, in the framework of the partnership agreements with the RTBs and the
DMOs, IN foresees obtaining a profit of between 5 and 7 %. However, at the time being it is not clear to the
Authority if IN is taking into account all relevant costs (including all the investment costs — not only operating
costs — plus an appropriate share of the common costs) in calculating these margins. The Authority also has
been given no information as to what is the average profit margin that a private operator would request for
this type of investments. This is necessary for the purposes of determining whether a profit between 5 and 7 %
is enough.

(94)  The Authority therefore has doubts, at this stage of the investigation, as to whether it can be excluded that IN
is benefiting from an advantage in the form of the general non-profit orientation of its commercial activities.

(**) See, for example, the Authority’s Decision No 142/03/COL Regarding Reorganisation and Transfer of Public Funds to the Work Research
Institute (O] C 248, 16.10.2003, p. 6); Decision No 343/09/COL on the property transactions engaged in by the Municipality of Time
concerning property numbers 1/152, 1/301, 1/630, 4/165, 2/70, 2/32 (O] L 123, 12.5.2011, p. 72), and Decision No 174/13/COL
Concerning the financing of municipal waste collectors (O] C 263, 12.9.2013, p. 5).

(*) See footnote 45.

(*) AG Opinion, Case C-295/05, Asemfo [2007] ECR 1-2999, para. 116.

(*") Section 7.4(2) of the Manufacturing Guidelines. Also see Section 1(2) of the Manufacturing Guidelines, which provides that [t]his
Chapter firstly focuses on, the one hand, on the act referred to in point 1 of Annex XV to the EEA Agreement, hereinafter referred to as the
Transparency Directive and, on the other hand, it develops the principle that where the State provides finances to a company in circumstances that
would not be applicable to an investor operating under normal market economy conditions, it does this in contradiction to the market economy investor
principle, and state aid is involved’. See the reference to the Manufacturing Guidelines in footnote 47.

(*) Joined Cases C-83/01 P and C-94/01P Chronopost SA v Commission [2003] ECR 1-6993.
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1.1.4. Selectivity

(95)  Only IN could benefit from the alleged advantages described above. Private operators competing with IN do not
receive comparable possible advantages. Accordingly, the alleged advantages under assessment in this section of
the Decision represent selective measures, as they only concern one particular undertaking.

1.1.5. Distortion of competition and effect on trade between Contracting Parties

(96)  According to the case-law of the Court of Justice, in order to assess whether a measure is liable to distort
competition and liable to affect trade between the Contracting Parties to the EEA Agreement, a party in the
position of the Authority ‘[i]s required, not to establish that such aid has a real effect on trade between Member States
and that competition is actually being distorted, but only to examine whether that aid is liable to affect such trade and
distort competition’ (**). The mere fact that aid strengthens an undertaking’s position compared to that of other
undertakings competing in intra-EEA trade is enough to conclude that the measure is liable to distort
competition and to affect trade between the Contracting Parties to the EEA Agreement (*).

(97)  The Authority considers that IN’s shareholders should require it to generate a profit from its economic
activities. Therefore, if the web infrastructure and related services were to be defined as economic activities, by
not requiring a reasonable profit, IN would be obtaining certain advantages as compared to private operators
active in the same market (such as the Complainant). The same can be said regarding the risk of
cross-subsidisation, since IN could be funding its commercial activities with the funds intended for its
non-economic activities.

(98)  The Authority also notes that the measures concerned, and the consequent advantage for IN, could create an
obstacle for companies from the EEA wishing to offer their services in Norway and therefore trade between the
Contracting Parties to the EEA Agreement is liable to be affected (*°).

(99)  Finally, the Authority underlines that the clients of the private operators competing with IN are private tourism
entities as well as the RTBs and the DMOs. If the measures at issue in the present Decision allow IN to provide
cheaper services to the RTBs and the DMOs and, as a consequence, they move to visitnorway.com, it seems to
the Authority that an important part of the market could be excluded from fair competition. Accordingly the
measures are liable to distort competition and affect trade.

(100) The Authority therefore concludes at the current stage of the procedure that the measures at issue are liable to
affect trade and distort competition between undertakings within the EEA.

1.2. Preliminary conclusion

(101)  For the reasons set out above, and on the basis of the information available, the Authority has doubts as to
whether it can be excluded that the measures at issue in the present section constitute state aid within the
meaning of Article 61(1) of the EEA Agreement.

1.3. Possible state aid in favour of the RTBs and the DMOs

(102)  The existence of possible state aid in favour of the RTBs and the DMOs will depend on the conclusions reached
by the Authority regarding the alleged state aid measures in favour of IN.

(103) The Authority’s assessment in this respect will depend on the conclusion which it reaches on the alleged
foregoing of profits by IN (see paragraphs (91) to (94), above). If IN were to charge, for the services provided to
its clients (exclusively the RTBs and the DMOs), a price sufficient to generate adequate profits, the existence of
aid in favour of the RTBs and the DMOs would be excluded. On the contrary, if the prices are not sufficient to
cover the costs, the Authority considers that, in this specific case, those companies might in turn be
beneficiaries of state aid.

(104) Taking into account that, at this stage of the procedure, the Authority has doubts as to whether the existence
of a state aid measure by means of profit foregoing can be excluded, the Authority will therefore also assess, on
a preliminary basis, the question of possible aid in favour of the RTBs and the DMOs.

(**) Case C-372/97 Italy v Commission [2004] ECR -3679, para. 44.

(**) Case 730/79 Philip Morris Holland BV v Commission [1980] ECR 2671, paras. 11-12 and Joined Cases E-5/04, E-6/04, E-7/04 Fesil ASA
and Finnfjord Smelteverk AS v EFTA Surveillance Authority [2005] EFTA Ct. Rep. 117, para. 94.

(*) Case T-301/02 AEM v Commission [2009] ECR 11-01757, paras. 104 and 105.
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1.3.1. Presence of state resources and imputability

(105) It is established case-law that a measure is financed through state resources if it results in a burden on the
budget of a public undertaking, provided that the measure is imputable to the state (*°). The concept of state aid
covers all the financial means by which the public authorities may actually support undertakings (*’).

(106)  On this basis, the Authority considers that offering services at prices lower than the price prevailing on the
market, without recovering their total costs, implies a loss of revenue equivalent to a consumption of state
resources. The Authority has doubts whether all costs (operating and investments costs) are taken into account
while setting the final price for RTBs and DMOs.

(107)  Furthermore, the Authority takes the preliminary view that the measure is imputable to the Norwegian
authorities (**). The Authority notes that there is a close relationship between the State and IN. IN is normally
used as an instrument to grant aid measures. Furthermore, IN is fully owned by public bodies, controlled by
them and instructed by the Norwegian authorities.

1.3.2. The measure contains an ‘advantage’

(108) It is established case-law that a state intervention favours an undertaking if it provides the undertaking with an
economic advantage which it would not have obtained under normal market conditions (**). This will be the
case if the RTBs and the DMOs are being offered services below their real cost, without IN obtaining
a sufficient return on its investment costs.

(109)  The fact that the RTBs and the DMOs are part of the national tourism structure (see paragraph (11), above)
does not alter this conclusion. The Authority notes in particular that the shareholders of the RTBs and DMOs
are not only public entities, but also private companies. Accordingly, it does not seem possible to qualify the
measure as a mere cooperation amongst public entities.

1.3.3. Selectivity

(110)  According to the available information, IN only provides web infrastructure and related services to the RTBs
and the DMOs (see paragraph (49), above). The Authority therefore takes the view that the measure is at least
selective de facto.

1.3.4. Distortion of competition and effect on trade between Contracting Parties

(111) It is established case-law that a measure distorts or threatens to distort competition in a way that affects trade
between Contracting Parties if it strengthens the position of the recipient compared to other companies (*°) and
if the recipient is active in a sector in which trade between Contracting Parties takes place (*).

(112)  According to the available information, the Authority considers, on a preliminary basis, that the RTBs and the
DMOs are carrying out some economic activities, since they are marketing, booking and selling tourism
products in competition with private companies from other parts of the EEA, inter alia, tour-operators (see also
paragraphs (14) and (15), above). As a consequence, if they are obtaining services at prices below the real value
of the services, this will strengthen their position in the market to the detriment of their competitors (i.e. other
destination and travel agencies).

(113) The Authority takes the view that the fact that the RTBs and the DMOs are mainly regional or local operators
is not decisive, and does not exclude the conclusion that the measure would be liable to affect trade between
the contracting parties. According to settled case-law, intra-state trade is liable to be affected when undertakings
established in a Contracting Party have less chance of providing their services in another Contracting Party (in
the case at hand, in Norway) (%2).

1.4. Preliminary conclusion

(114) Based on the foregoing, the Authority has doubts as to whether it can be excluded that the measure at stake
constitutes state aid within the meaning of Article 61(1) of the EEA Agreement.

(*®) Case C-482/99 France v Commission (Stardust) [2002] ECR [-4397, para. 52.

(*’) Case C-677/11 Doux Elevage, not yet published, para. 34, Case T-139/09 France v Commission, not yet published, para. 36.

(*®) For listing of the relevant indicators of imputability, the Authority refers to Case C-482/99 France v Commission (Stardust Marine) [2002]
ECR [-4397, paras. 55-56.

(**) Case E-17/10 and E-6/11 Liechtenstein and VTM Fundmanagement v EFTA Surveillance Authority, para. 50, and the case-law cited therein;
Case C-301/87 France v Commission [1990] ECR 1-307, para. 41; Case 30/59 De Gezamenlijke Steenkolenmijnen v High Authority of the
European Coal and Steel Community [1961] ECR 50, para. 19; Case C-241/94 France v Commission (Kimberly Clark) [1996] ECR 1-4551,
para. 34; and Case T-109/01 Fleuren Compost [2004] ECR 1I-132, para. 53.

(°°) Case 730/79 Philip Morris Holland BV v Commission [1980] ECR, 2671, para. 11.

(*) Case 102/87 France v Commission (SEB) [1988] ECR 4067; Case C-310/99 Italian Republic v Commission [2002] ECR 1-289, para. 85;
Case C-280/00 Altmark Trans GmbH and Regierungsprésidium Magdeburg v Nahverkehrsgesellschaft Altmark GmbH (Altmark) [2003] ECR
7747, para. 77; and Case T-55/99, Confederacién Espafiola de Transporte de Mercancias (CETM) v Commission [2000] ECR 1I-3207,
para. 86.

(°) Case T-301/02 AEM v Commission, [2009] ECR 11-01757, para. 103.
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2. Existing aid or new aid

(115)  The Norwegian authorities have submitted that in the event that the measures at issue in the present Decision

were to be classified as state aid, they should be defined as existing aid. Following a preliminary analysis, and
for the reasons set out below, the Authority considers at this stage of the procedure that if the measures at
issue were to be classified as state aid, they would also be defined as new aid.

(116)  Article 1(b)(i) of Part II of Protocol 3 provides that ‘existing aid’ is to mean: ‘all aid which existed prior to the entry

into force of the EEA Agreement in the respective EFTA States, that is to say, aid schemes and individual aid which were
put into effect before, and are still applicable after, the entry into force of the EEA Agreement’.

(117)  In its judgment in Case E-14/10 (%), the EFTA Court stated that:

‘Whether the aid granted [...] constitutes existing aid’[...] depends upon the interpretation of the provisions of Protocol 3
SCA[...]

[...] to qualify as an ‘existing aid measure’ under the EEA State aid rules, it must be part of an aid scheme that was put
into effect before the entry into force of the EEA Agreement’

(118) It follows that the definition of public measures as existing aid requires the existence of a previous aid scheme

covering the activities of the public body under evaluation.

(119)  The Authority considers, at this point in time, that the measure at hand is not related to any of the schemes in

force used by IN to grant state aid (see paragraph (9), above). The present Decision does not assess whether one
of the schemes used by IN has been modified in substance, as required by the case-law to identify a new aid (*).
Rather, the Authority takes the view that the case at hand relates to the entrance of IN on the market of web
infrastructure and related services — which the Authority considers, at this stage of the procedure, to fall outside
the mandate received by IN to promote business or to promote Norway as a tourism destination. The objective
of this Decision is to assess IN’s behaviour when it acts as an undertaking in the relevant market, if this
qualification is confirmed during the formal procedure (see paragraphs (74) to (82), above).

(120)  The Authority understanding at this point in time is that the legal basis for IN’s entrance into a new market,

offering economic services, is the 2013 Budget letter. The 2013 Budget letter allows IN, for the first time (*), to
provide services in the tourism market in competition with private operators. Moreover, it allows IN to enter
into economic activities, outside its general mandate to promote businesses in Norway, irrespective of whether
this qualifies as a non-economic activity or a SGEL

(121)  The Norwegian authorities have argued that IN’s system of financing has not been substantially modified after

the entrance into force of the EEA Agreement in the country. They take the view that if IN is obtaining state
aid, the measure qualifies as existing aid (°°).

(122) However, the Authority recalls that the financing system in force before 1994 relates to IN’s core activities, and

()
(*)

()

(*°)

not to the provision of economic activities. In particular, the Act on IN establishes that: ‘The company’s resources
may be used for: 1. Financing, hereunder subsidies, loans, guarantees and equity capital arrangements, 2. Advising and
competence enhancing teasures, 3. Network and infrastructure, and 4. Marketing of Norwegian industry abroad’. No
reference is made to the possible financing of economic activities. The 2013 Budget letter departs from this
system in stating that if IN provides services in competition with private operators it must apply market prices.

E-14/10 — Konkurrenten.no AS v EFTA Surveillance Authority, EFTA Ct. Rep [2011] p. 266.

It follows from Article 1(c) to the same Protocol that alterations to existing aid schemes constitute new aid. The case-law has also
confirmed that measures to alter aid must be regarded as new aid. See Case 91/83 and 127/83 Heineken Brouwerijen [1984] ECR 3435,
paras. 17 and 18, and Case C-44/93 Namur-Les Assurances du Crédit SA v Office Nationale du Ducroire [1994] ECR 1-3829, para. 13.
The Authority notes that in White Paper no. 14 of 2003-2004 on the IN Act it is clearly stated that IN should ‘not offer products in
competition with the private market’ (In Norwegian: ‘Ot.prp. nr. 14 (2003-2004) om Lov om Innovasjon Norge). Therefore, the Authority’s
current understanding is that, before 2013 and the adoption of the 2013 Budget letter, IN was not authorised to provide economic
services in the tourism sector. In that regard, reference is made to Proposition No 51 to the Norwegian Parliament, entitled ‘measures for
an innovative and business development’ (St.prp.no. 51 (2002-2003, in Norwegian: ‘Virkemidler for et innovativt og nyskapende neeringsliv’),
which states (in relation to the former entity NTC) that ‘services paid by the user should, however, not be offered in areas where there is
a well-developed offer from private consultants or where these services come into conflict with the priority areas of this new unit (i.e. IN)". The original
text reads: ‘Brukerbetalte tjenester ikke bor tilbys pd omrdder hvor det eksisterer et godt utviklet tilbud fra private akterer. St.prp. no. 51
(2002-2003), p. 37, first column.

The Norwegian authorities underline that ‘[t]he system of financing IN and its predecessors has been more or less the same since the entry into
force of the EEA Agreement in 1994. The changes made are not of a nature turning the existing financing system into new aid’. IN’s letter dated
28 October 2013 (Event No 688213), p. 39.
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(123)  As a consequence, the Authority takes the preliminary view that if the alleged state aid measures (ie. the
absence of separate accounts between economic and non-economic activities and the forgoing of profit) are
demonstrated, the measures should be defined as new state aid measures.

(124)  Concerning the alleged aid in favour of the RTBs and the DMOs, the Authority takes the preliminary view that
if it is demonstrated during the formal state aid procedure that they are receiving services at a price below their
real cost, the measure should likewise be considered to be new aid. The provision of these new services also
finds its origin in the 2013 Budget letter — which, as described above, allows IN, for the first time, to provide
services in competition with private operators, and to depart from the scope of its general task of businesses
promotion.

(125)  Finally, at the time the measures at issue in the present Decision were put into effect, the market for web
infrastructure and related services was open to competition. As a consequence, Article 1(b)(v) of Part II of
Protocol 3 is not applicable ().

(126) In conclusion, the Authority considers, on a preliminary basis, that in the event that the measures under the
scope of this Decision are finally classified as aid, they should be classified as new aid.

3. Procedural requirements

(127) Insofar as the measures at issue in the present Decision may constitute state aid within the meaning of
Article 61 of the EEA Agreement, and that these measures constitute ‘new aid’ within the meaning of
Article 1(c) of Part II of Protocol 3, the Norwegian authorities should have notified the aid before putting it
into effect, pursuant to Article 1(3) of Part I of Protocol 3.

(128) It should be recalled that any new aid which is unlawfully implemented and which is finally not declared
compatible with the functioning of the EEA Agreement is subject to recovery in accordance with Article 14 of
Part II of Protocol 3.

4. Compatibility of the aid

(129)  In principle, state aid as defined by Article 61(1) of the EEA Agreement is prohibited. However, Article 61(3) of
the EEA Agreement provides that certain types of aid can be declared compatible.

(130) The Norwegian authorities have submitted that if the measures at issue in the present Decision were to be
considered to be state aid, they would be compatible with Article 61(3)(c) of the EEA Agreement, as aid to
promote tourism activities. However, at this point in time the Norwegian authorities have not provided
sufficient evidence to support this statement.

(131) Since at the present time there are no Guidelines on state aid to promote the tourism sector, the compatibility
assessment will be carried out by way of direct reference to Article 61(3)(c) of the EEA Agreement.

(132) In assessing whether an aid measure can be said to be compatible with the EEA Agreement, the Authority
balances the positive impact of the aid measure in reaching an objective of common interest against its
potentially negative side effects by distortion of trade and competition. The assessment is based on the follow-
ing steps:

— Is the aid measure aimed at a well-defined objective of common interest (e.g. growth, employment,
cohesion, environment, etc.)?

— Is the aid well designed to deliver the objectives of common interest, i.e. does the proposed aid address the
market failure or another objective?

— Is state aid an appropriate instrument?
— Is there an incentive effect, i.e. does the aid change the behaviour of the firms?
— Is the aid measure proportional, i.e. could the same change in behaviour be obtained with less aid?

— Are the distortions of competition and effect on trade limited, so that the overall balance is positive?

(*’) Article 1(b)(v) of Part Il of Protocol 3 reads as follows: Existing aid shall mean: [aJid which is deemed to be an existing aid because it can be
established that at the time it was put into effect it did not constitute an aid, and subsequently became an aid due to the evolution of the European
Economic Area and without having been altered by the EFTA State. Where certain measures become aid following the liberalisation of an activity by
EEA law, such measures shall not be considered as existing aid after the date fixed for liberalisation’.
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(133)  The information provided by the Norwegian authorities to the Authority during its preliminary examination of
the measures at issue does not enable the Authority to make a definitive assessment of this question. The
Norwegian authorities are accordingly invited to provide additional information on this matter. The Authority
recalls that according to established case-law the burden of proof of the compatibility of state aid measures
rests on the State concerned, which must show that the conditions for the derogation from Article 61(1) of the
EEA Agreement are satisfied (**).

(134) However, on a preliminary basis, the Authority notes that in order for the measure to be declared compatible
a market failure regarding the web infrastructure and related services must be demonstrated. The mere fact that
there are private operators providing these services suggests that there is no market failure and therefore no
need for aid.

(135)  Furthermore, the balancing test for a measure of state aid, as described above, also requires the aid to be
proportional and limited to the smallest possible amount. However, taking into account the nature of the
measures, which cannot be described as transparent aid (°°), it will be difficult to calculate the intensity of aid
granted.

(136)  The Authority finally recalls that, by analogy with settled case-law ("°), state aid incorporating conditions which
contravene other provisions of the EEA Agreement cannot be approved as compatible. On this issue the
Authority notes that if the tie-in clauses referred to in paragraph (41), above, exist and are imposed by IN, they
might be contrary to Articles 53 or 54 of the EEA Agreement. In this event, the measures could not be
declared compatible aid.

(137) In conclusion, the Authority considers, at this stage of the procedure, that it cannot be excluded that the
measure at issue in the present Decision may not comply with Article 61(3)(c) of the EEA Agreement, and may
have to be considered to be incompatible aid.

5. Conclusion

(138) Based on the information submitted by the Norwegian authorities, at this stage of the procedure the Authority
cannot exclude the possibility that the measures at hand in this Decision constitute state aid within the
meaning of Article 61(1) of the EEA Agreement.

(139) The Authority currently takes the view that if those measures entail state aid, they would constitute ‘new aid’,
which pursuant to Article 1(3) of Part I of Protocol 3 should have been notified to the Authority prior to its
implementation.

(140)  The Authority has also doubts as to whether these measures comply with Article 61(3) of the EEA Agreement.
The Authority, therefore, has doubts as to whether that the above measures are compatible with the
functioning of the EEA Agreement.

(141)  Consequently, and in accordance with Article 4(4) of Part II of Protocol 3, the Authority is obliged to open the
formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The decision to open
proceedings is without prejudice to the final Decision of the Authority, which may conclude that the measures
in question do not constitute state aid, are to be classified as existing aid or are compatible with the functioning
of the EEA Agreement.

(142) In light of the foregoing considerations, the Authority, acting under the procedure laid down in Article 1(2) of
Part I of Protocol 3, invites the Norwegian authorities to submit their comments within one month of the date
of receipt of this Decision.

(143) In light of the foregoing considerations, the Authority requests the Norwegian authorities to provide within one
month of receipt of this Decision all documents, information and data needed for the assessment of the nature
and compatibility of the measure covered by this decision.

(144) The Authority requests the Norwegian authorities to forward a copy of this Decision to the potential aid
recipients of the aid immediately.

(145)  The Authority reminds the Norwegian authorities that, according to Article 14 of Part II of Protocol 3, any
incompatible aid unlawfully granted to the beneficiaries will have to be recovered, unless (exceptionally) this
recovery would be contrary to a general principal of EEA law,

(**) Case T-68/03 Olympiaki Aeroporia Ypiresies AE v Commission [2007] ECR 11-2911, para. 34.

(*) Transparent aid is defined in Article 5.1 of Regulation (EC) No 651/2014, General Block Exemption Regulation, of 17 June 2014
declaring certain categories of aid compatible with the internal market in application of Articles 107 and 108 of the Treaty (O] L 187,
26.6.2014, p. 1, incorporated as point 1j into Annex XV of the EEA Agreement by Decision No 152/2014 of 27 June 2014) as ‘aid in
respect of which it is possible to calculate precisely the gross grant equivalent of the aid ex ante without any need to undertake a risk assessment’.

(") Case C-225/91 Matra v Commission [1993] ECR 1-3203, para. 41, and Case C-156/98 Germany v Commission [2000] 1-6857, para. 78
and case-law cited.
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HAS ADOPTED THIS DECISION:
Article 1

The formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3 is opened into the possible aid
measures implemented by the Norwegian authorities.

The possible aid measures are:
(i) the alleged foregoing of profit in favour of IN,

(i) the alleged lack of accounting separation among and a clear cost allocation methodology regarding IN’s economic
and non economic activities and

(ili) the alleged aid granted through IN to the RTBs and the DMOs in form of prices not sufficient to obtain
a reasonable return on the investments.

The measures falling within the scope of this Decision relate to IN’s activities in the market of web infrastructure and
related services within the tourism sector.

Article 2

The Norwegian authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their comments on
the opening of the formal investigation procedure by 18 August 2014.

Article 3

The Norwegian authorities are requested to provide by 18 August 2014, all documents, information and data needed
for the assessment of the compatibility of the aid measure.

Article 4

This Decision is addressed to the Kingdom of Norway.
Article 5
Only the English language version of this decision is authentic.
Done in Brussels, 16 July 2014.
For the EFTA Surveillance Authority

Oda Helen SLETNES Helga JONSDOTTIR

President College Member
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Parere dei rappresentanti degli Stati EFTA e dell’Autorita di vigilanza EFTA presentato nella

riunione del Comitato consultivo in materia di accordi restrittivi e posizioni dominanti del

3 marzo 2014 in merito a un progetto preliminare di decisione della Commissione nel caso
AT.39952 Borse dell’energia

Relatore: Paesi Bassi

(2014/C 334/09)

1. I rappresentanti degli Stati EFTA e l'Autorita di vigilanza EFTA condividono le riserve espresse dalla Commissione
nel progetto di decisione trasmesso al comitato consultivo.

2. 1 rappresentanti degli Stati EFTA e I'Autorita di vigilanza EFTA concordano con la Commissione sul fatto che il
comportamento anticoncorrenziale di cui al progetto di decisione costituisce un accordo efo una pratica concordata
tra imprese ai sensi dell'articolo 101 del TFUE e dell'articolo 53 dell'accordo SEE.

3. I rappresentanti degli Stati EFTA e 'Autorita di vigilanza EFTA concordano con la valutazione del prodotto e della
portata geografica dell'accordo efo pratica concordata di cui al progetto di decisione della Commissione.

4. 1 rappresentanti degli Stati EFTA e l'Autorita di vigilanza EFTA concordano con la Commissione sul fatto che le
imprese oggetto del progetto di decisione hanno partecipato a un'infrazione unica e continuata dell'articolo 101 del
TFUE e dell'articolo 53 dell'accordo SEE.

5. I rappresentanti degli Stati EFTA e I'Autorita di vigilanza EFTA concordano con la Commissione sul fatto che lo
scopo dell'accordo efo pratica concordata era di restringere la concorrenza ai sensi dell'articolo 101 del TFUE
e dell'articolo 53 dell'accordo SEE.

6. I rappresentanti degli Stati EFTA e I'Autorita di vigilanza EFTA concordano con la Commissione sul fatto che
l'accordo efo la pratica concordata sono stati atti ad incidere in maniera significativa sugli scambi tra gli Stati mem-
bri dell'UE.

7. I rappresentanti degli Stati EFTA e I'Autorita di vigilanza EFTA concordano con la valutazione della Commissione
in merito alla durata dell'infrazione.

8. I rappresentanti degli Stati EFTA e l'Autorita di vigilanza EFTA concordano con la Commissione sulla necessita di
infliggere un'ammenda ai destinatari del progetto di decisione.

9. I rappresentanti degli Stati EFTA e 'Autorita di vigilanza EFTA concordano con la Commissione in merito al valore
delle vendite.

10. I rappresentanti degli Stati EFTA e I'Autorita di vigilanza EFTA concordano con la Commissione sull'importo di
base dellammenda.

11. I rappresentanti degli Stati EFTA e 'Autorita di vigilanza EFTA concordano con la Commissione sull'inapplicabilita
in questo caso di circostanze attenuanti o aggravanti.

12. I rappresentanti degli Stati EFTA e 'Autorita di vigilanza EFTA concordano con la Commissione sull'inapplicabilita
in questo caso di un aumento dell'ammenda a scopo dissuasivo.

13. I rappresentanti degli Stati EFTA e I'Autorita di vigilanza EFTA concordano con la Commissione sulla riduzione
delle ammende in applicazione della comunicazione del 2008 concernente la transazione.

14. I rappresentanti degli Stati EFTA e I'Autorita di vigilanza EFTA concordano con la Commissione sull'importo defini-
tivo dell’ammenda.

15. I rappresentanti degli Stati EFTA e 'Autorita di vigilanza EFTA raccomandano la pubblicazione del presente parere
nella Gazzetta ufficiale dell Unione europea.
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v

(Awvisi)

PROCEDIMENTI AMMINISTRATIVI

COMMISSIONE EUROPEA

BANDO DI CONCORSO GENERALE
(2014/C 334/10)

L'Ufficio europeo di selezione del personale (EPSO) organizza il seguente concorso generale:
EPSO/AST-SC[02/14 — personale per la Sicurezza Interna (SC 1)
1l bando di concorso & pubblicato in 24 lingue nella Gazzetta ufficiale C 334 A del 25 settembre 2014.

Maggiori informazioni sono disponibili sul sito dell’EPSO http://blogs.ec.curopa.eu/eu-careers.info/



http://blogs.ec.europa.eu/eu-careers.info/
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PROCEDIMENTI GIURISDIZIONALI

COMMISSIONE EUROPEA

Ricorso proposto il 17 luglio 2014 dall’Autorita di vigilanza EFTA contro la Repubblica d’Islanda
(Causa E-12/14)
(2014/C 334/11)

In data 17 luglio 2014 dinanzi alla Corte EFTA ¢ stato proposto ricorso contro I'Islanda dall'Autorita di vigilanza EFTA,
rappresentata da Markus Schneider e Catherine Howdle, in qualita di agenti della suddetta Autorita, con sede in Rue
Belliard 35, 1040 Bruxelles, Belgio.

L’Autorita di vigilanza EFTA chiede alla Corte EFTA di:

1. dichiarare che, omettendo di adottare o di comunicare all'Autorita di sorveglianza EFTA, entro i termini prescritti, le
misure necessarie ad attuare latto cui al punto 6 del capitolo IV dell'allegato II dell'accordo sullo Spazio economico
europeo (direttiva 2009/125/CE del Parlamento europeo e del Consiglio, del 21 ottobre 2009, relativa all'istituzione
di un quadro per l'elaborazione di specifiche per la progettazione ecocompatibile dei prodotti connessi all'energia),
adattato all'accordo SEE dal relativo protocollo 1, la Repubblica d’Islanda ¢ venuta meno agli obblighi di cui all'atto
in questione e all'articolo 7 dell'accordo SEE;

2. condannare I'Islanda al pagamento delle spese processuali.
Elementi di fatto e di diritto e motivi del ricorso

— L’istanza riguarda linadempimento da parte della Repubblica dlslanda dell'obbligo di conformarsi, entro il
3 settembre 2013, al parere motivato formulato dalla medesima Autorita in data 3 luglio 2013 riguardante la man-
cata osservanza da parte di detto Stato dellobbligo di recepire nel proprio ordinamento giuridico interno la
direttiva 2009/125/CE del Parlamento europeo e del Consiglio, del 21 ottobre 2009, relativa allistituzione di un
quadro per l'elaborazione di specifiche per la progettazione ecocompatibile dei prodotti connessi allenergia («atto),
di cui al punto 6 del capitolo IV dell’allegato II dell'accordo sullo Spazio economico europeo, adattato all'accordo
SEE dal relativo protocollo 1.

— L’Autorita di vigilanza EFTA afferma che la Repubblica d'Islanda ¢ venuta meno agli obblighi che le incombono in
virth dell'articolo 23 dell’atto e dell'articolo 7 dell'accordo SEE poiché non ha adottato efo non ha comunicato a tale
Autorita le misure necessarie ad attuare l'atto entro i termini prescritti.
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Ricorso proposto il 17 luglio 2014 dall’Autorita di vigilanza EFTA contro la Repubblica d’Islanda
(Causa E-11/14)
(2014/C 334/12)

In data 17 luglio 2014 dinanzi alla Corte EFTA ¢ stato proposto ricorso contro I'lslanda dall'Autorita di vigilanza EFTA,
rappresentata da Markus Schneider e Janne Tysnes Kaasin, in qualita di agenti della suddetta Autorita, con sede in Rue
Belliard 35, 1040 Bruxelles, Belgio.

L’Autorita di vigilanza EFTA chiede alla Corte EFTA di:

1. dichiarare che, omettendo di adottare e/o di comunicare allAutorita di vigilanza EFTA, entro i termini prescritti, le
misure necessarie ad attuare l'atto di cui al punto 2 dell’allegato XII dell'accordo sullo Spazio economico europeo
(direttiva 2011/7[UE del Parlamento europeo e del Consiglio, del 16 febbraio 2011, relativa alla lotta contro i ritardi
di pagamento nelle transazioni commerciali), adattato allaccordo SEE dal relativo protocollo 1, la Repubblica
dTslanda ¢ venuta meno agli obblighi di cui all'articolo 12 dell'atto in questione e all'articolo 7 dell'accordo SEE;

2. condannare I'lslanda al pagamento delle spese processuali.
Elementi di fatto e di diritto e motivi del ricorso

— Listanza riguarda linadempimento da parte della Repubblica dlslanda dell'obbligo di conformarsi, entro il
18 febbraio 2014, al parere motivato formulato dalla medesima Autorita in data 18 dicembre 2013 riguardante la
mancata osservanza da parte di detto Stato dell'obbligo di recepire nel proprio ordinamento giuridico interno la
direttiva 2011/7UE del Parlamento europeo e del Consiglio, del 16 febbraio 2011, relativa alla lotta contro i ritardi
di pagamento nelle transazioni commerciali («atto»), di cui al punto 2 dell’allegato XII dellaccordo sullo Spazio eco-
nomico europeo, adattato all'accordo SEE dal relativo protocollo 1.

— L’Autorita di vigilanza EFTA afferma che la Repubblica d'Islanda € venuta meno agli obblighi che le incombono in
virtli dell'articolo 12 dell’atto e dell'articolo 7 dell'accordo SEE poiché non ha adottato efo non ha comunicato a tale
Autorita le misure necessarie ad attuare l'atto entro i termini prescritti.
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Ricorso proposto il 17 luglio 2014 dall’Autorita di vigilanza EFTA contro la Repubblica d’Islanda
(Causa E-13[14)
(2014/C 334/13)

In data 17 luglio 2014 dinanzi alla Corte EFTA ¢ stato proposto ricorso contro Ilslanda dall'Autorita di vigilanza EFTA,
rappresentata da Markus Schneider e Maria Moustakali, in qualita di agenti della suddetta Autorita, con sede in
Rue Belliard 35, 1040 Bruxelles, Belgio.

L’Autorita di vigilanza EFTA chiede alla Corte EFTA di:

1. dichiarare che, omettendo di adottare o di comunicare all'Autorita di vigilanza EFTA, entro i termini prescritti, le
misure necessarie ad attuare l'atto di cui al punto 21c dell’allegato XVIII dell'accordo sullo Spazio economico euro-
peo (direttiva 2004/113/CE del Consiglio, del 13 dicembre 2004, che attua il principio della parita di trattamento tra
uomini e donne per quanto riguarda 'accesso a beni e servizi e la loro fornitura), adattato all'accordo SEE dal relativo
protocollo 1 e dalla pertinente decisione n. 147/2009 del comitato misto, la Repubblica d’Islanda & venuta meno agli
obblighi di cui all'atto in questione e all'articolo 7 dellaccordo SEE;

2. condannare Ilslanda al pagamento delle spese processuali.
Elementi di fatto e di diritto e motivi del ricorso

— L’istanza riguarda l'inadempimento da parte della Repubblica d’Islanda dell'obbligo di conformarsi, entro il 26 agosto
2013, al parere motivato formulato dalla medesima Autorita in data 26 giugno 2013 riguardante la mancata
osservanza da parte di detto Stato dellobbligo di recepire nel proprio ordinamento giuridico interno la
direttiva 2004/113/CE del 13 dicembre 2004, che attua il principio della parita di trattamento tra uomini e donne
per quanto riguarda l'accesso a beni e servizi e la loro fornitura («atto»), di cui al punto 21c dell’allegato XVIII
dell'accordo sullo Spazio economico europeo, adattato all'accordo SEE dal relativo protocollo 1.

— L’Autorita di vigilanza EFTA afferma che la Repubblica d'Islanda & venuta meno agli obblighi che le incombono in
virtlt dell'articolo 17 dell’atto e dell'articolo 7 dell'accordo SEE poiché non ha adottato efo non ha comunicato a tale
Autorita le misure necessarie ad attuare I'atto entro i termini prescritti.
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Ricorso proposto il 17 luglio 2014 dall’Autorita di vigilanza EFTA contro la Repubblica d’Islanda
(Causa E-14/14)
(2014/C 334/14)

In data 17 luglio 2014 dinanzi alla Corte EFTA ha proposto ricorso contro la Repubblica d’Islanda I'Autorita di vigi-
lanza EFTA, rappresentata da Markus Schneider e Maria Moustakali, in qualita di agenti della suddetta Autorita, con sede
in Rue Belliard 35, 1040 Bruxelles, Belgio.

L’Autorita di vigilanza EFTA chiede alla Corte EFTA di:

1. dichiarare che, omettendo di adottare o di comunicare all'Autorita di vigilanza EFTA, entro i termini prescritti, le
misure necessarie ad attuare l'atto di cui al punto 1a del capitolo XXIII dell’allegato II dell'accordo sullo Spazio eco-
nomico europeo (direttiva 2009/48/CE del Parlamento europeo e del Consiglio, del 18 giugno 2009 sulla sicurezza
dei giocattoli), adattato allaccordo SEE dal relativo protocollo 1 e dalla pertinente decisione n. 127/2012 del comi-
tato misto, la Repubblica d'Islanda ¢ venuta meno agli obblighi di cui all'atto in questione e all'articolo 7 dell'accordo
SEE;

2. condannare Ilslanda al pagamento delle spese processuali.
Elementi di fatto e di diritto e motivi del ricorso

— L’istanza riguarda 'inadempimento da parte della Repubblica d’Islanda dell'obbligo di conformarsi, entro il 5 maggio
2014, al parere motivato formulato dalla medesima Autorita in data 5 marzo 2014 riguardante la mancata osser-
vanza da parte di detto Stato dell'obbligo di recepire nel proprio ordinamento giuridico interno la
direttiva 2009/48/CE del Parlamento europeo e del Consiglio, del 18 giugno 2009, sulla sicurezza dei giocattoli
(«attov), di cui al punto 1a del capitolo XXIII dell’allegato II dell'accordo sullo Spazio economico europeo, adattato
all'accordo SEE dal relativo protocollo 1.

— L’Autorita di vigilanza EFTA afferma che la Repubblica d'Islanda & venuta meno agli obblighi che le incombono in
virtlt dell'articolo 54 dell'atto e dell'articolo 7 dell'accordo SEE poiché non ha adottato efo non ha comunicato a tale
Autorita le misure necessarie ad attuare I'atto entro i termini prescritti.
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Ricorso proposto il 18 luglio 2014 dall’Autorita di vigilanza EFTA contro la Repubblica d’Islanda
(Causa E-15/14)
(2014/C 334/15)

In data 18 luglio 2014 dinanzi alla Corte EFTA ¢ stato proposto ricorso contro Ilslanda dall'Autorita di vigilanza EFTA,
rappresentata da Markus Schneider e Janne Tysnes Kaasin, in qualita di agenti della suddetta Autorita, con sede in
Rue Belliard 35, 1040 Bruxelles Belgio.

L’Autorita di vigilanza EFTA chiede alla Corte EFTA di:

1. dichiarare che, omettendo di adottare entro i termini prescritti le misure necessarie ad attuare l'atto di cui al punto
4d dell'allegato XI dell'accordo sullo Spazio economico europeo, la Repubblica d’Islanda ¢ venuta meno agli obblighi
di cui all'articolo 7 dell'accordo SEE,

regolamento (UE) n. 1007/2011 del Parlamento europeo e del Consiglio, del 27 settembre 2011, relativo alle
denominazioni delle fibre tessili e all’etichettatura e al contrassegno della composizione fibrosa dei prodotti tessili
e che abroga la direttiva 73/44/CEE del Consiglio e le direttive del Parlamento europeo e del Consiglio 96/73/CE
e 2008/121/CE,

modificato dal

regolamento delegato (UE) n. 286/2012 della Commissione, del 27 gennaio 2012, che modifica rispettivamente
lallegato I e gli allegati VIII e IX del regolamento (UE) n. 1007/2011, del Parlamento europeo e del Consiglio
relativo alle denominazioni delle fibre tessili e all'etichettatura e al contrassegno della composizione fibrosa dei
prodotti tessili

e adattato all'accordo SEE dal relativo protocollo 1;
2. condannare I'lslanda al pagamento delle spese processuali.
Elementi di fatto e di diritto e motivi del ricorso

— L’istanza riguarda l'inadempimento da parte della Repubblica d’Islanda dell'obbligo di conformarsi, entro i termini
prescritti, a due pareri motivati, formulati dalla medesima Autorita, riguardanti la mancata osservanza da parte di
detto Stato dell'obbligo di recepire nel proprio ordinamento giuridico interno: il regolamento (UE) n. 1007/2011 del
Parlamento europeo e del Consiglio, del 27 settembre 2011, relativo alle denominazioni delle fibre tessili
e alletichettatura e al contrassegno della composizione fibrosa dei prodotti tessili e che abroga la
direttiva 73/44/CEE del Consiglio e le direttive del Parlamento europeo e del Consiglio 96/73/CE e 2008/121/CE;
nonché il regolamento delegato (UE) n. 286/2012 della Commissione, del 27 gennaio 2012, che modifica rispettiva-
mente lallegato I e gli allegati VIII e IX del regolamento (UE) n. 10072011, del Parlamento europeo e del Consiglio
relativo alle denominazioni delle fibre tessili e all’etichettatura e al contrassegno della composizione fibrosa dei pro-
dotti tessili («gli atti»), di cui al punto 2 dell'allegato XII dell'accordo sullo Spazio economico europeo, adattato
all'accordo SEE dal relativo protocollo 1.

— L’Autorita di vigilanza EFTA afferma che la Repubblica d'Islanda & venuta meno agli obblighi che le incombono in
virtt dell'articolo 12 dell’atto e dell'articolo 7 dell'accordo SEE poiché non ha adottato efo non ha comunicato a tale
Autorita le misure necessarie ad attuare I'atto entro i termini prescritti.



25.9.2014 Gazzetta ufficiale dell'Unione europea C334/35

Ricorso proposto il 25 luglio 2014 dall’Autorita di vigilanza EFTA contro il Principato del
Liechtenstein

(Causa E-17[14)
(2014/C 334/16)

1l 25 luglio 2014 dinanzi alla Corte EFTA ¢ stato proposto ricorso contro il Principato del Liechtenstein dall’Autorita di
vigilanza EFTA, rappresentata da Xavier Lewis e Janne Tysnes Kaasin, agenti della suddetta Autorita, Rue Belliard n. 35,
1040 Bruxelles, Belgio.

L’Autorita di vigilanza EFTA chiede alla Corte EFTA di:

1. Dichiarare che, mantenendo in vigore una normativa nazionale come l'articolo 63 della legge sulla sanita (Health
Act) e la disposizione transitoria contenuta nella legge sull'abrogazione della legge sulla sanita, (Act on the repeal of
the Health Act) compresa l'applicabilita dell'articolo 63 paragrafo 2, della legge sulla sanita nella parte in cui pre-
scrive che un «Dentist» € autorizzato ad esercitare la sua professione in qualita di dipendente, sotto la diretta supervi-
sione, istruzione e responsabilita di un odontoiatra qualificato, il Principato del Liechtenstein ¢ venuto meno agli
obblighi derivanti dall’articolo 31 dell'accordo SEE.

2. Condannare il Principato del Liechtenstein al pagamento delle spese processuali.
Elementi di fatto e di diritto e motivi del ricorso

— Larticolo 63 della legge sulla sanita del Liechtenstein prevede che il «Dentist» puo operare solo sotto la supervisione
diretta, Iistruzione e la responsabilita di un odontoiatra completamente qualificato (Zahnarzt).

— 11 diritto di stabilimento sancito dall’articolo 31 dell'accordo SEE prevede che non vi siano limitazioni alla liberta di
stabilimento, ivi compreso il diritto di intraprendere e perseguire attivita in qualita di lavoratori autonomi.

— L’Autorita di vigilanza EFTA sostiene che il Principato del Liechtenstein non ha adempiuto agli obblighi derivanti
dall'articolo 31 dell'accordo SEE. A suo parere, l'articolo 63 della legge sulla sanita e le disposizioni transitorie della
legge sullabrogazione della legge sulla sanita, compresa 'applicabilita dell’articolo 63, paragrafo 2, della legge sulla
sanita in tali aspetti, costituisce una restrizione ai sensi dell’articolo 31 dell'accordo SEE.

— 1l governo del Liechtenstein sostiene che l'obiettivo dell'articolo 63 della legge sulla sanita € di garantire la tutela
della sanita pubblica.

— L’Autorita di vigilanza EFTA ritiene che vada al di 1a di cio che & necessario per conseguire la tutela della salute
pubblica, il fatto che un «Dentist» completamente formato e qualificato, che intende esercitare la sua attivita profes-
sionale in conformita con il diploma ottenuto, debba essere assunto da un odontoiatra in Liechtenstein.
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PROCEDIMENTI RELATIVI ALL’ATTUAZIONE DELLA POLITICA DELLA
CONCORRENZA

COMMISSIONE EUROPEA

Notifica preventiva di concentrazione
(Caso M.7372 — AXA/Hammerson/The real estate portfolio)
Caso ammissibile alla procedura semplificata
(Testo rilevante ai fini del SEE)
(2014/C 334/17)

1. In data 18 settembre 2014 ¢ pervenuta alla Commissione la notifica di un progetto di concentrazione in confor-
mita dellarticolo 4 del regolamento (CE) n. 139/2004 del Consiglio (). Con tale operazione le imprese SCI Vendome
Commerces (Francia) e Hammerson plc (<(Hammerson», Regno Unito) acquisiscono, ai sensi dell’articolo 3, paragrafo 1,
lettera b), del regolamento sulle concentrazioni, il controllo comune di un portafoglio immobiliare mediante acquisto di
quote.

2. Le attivita svolte dalle imprese interessate sono:

— SCI Vendome Commerces ¢ una controllata al 100 % delle imprese di assicurazioni AXA France. AXA ¢ un gruppo
che opera a livello mondiale nell'assicurazione vita, nell'assicurazione malattia e in altri rami assicurativi, nonché
nella gestione di investimenti.

— Hammerson opera nella costruzione di immobili commerciali e nell’affitto e gestione dei propri immobili commer-
ciali. Hammerson costruisce, possiede e gestisce centri e parchi commerciali, principalmente nel Regno Unito e in
Francia.

— 1l portafoglio immobiliare ¢ costituito da un centro commerciale e un’unita residenziale, nonché dalle proprieta cir-
costanti, situati a Bristol (Regno Unito), un parcheggio multipiano e terreni circostanti nel centro della citta di
Bristol.

3. A seguito di un esame preliminare la Commissione ritiene che la concentrazione notificata possa rientrare nel
campo dapplicazione del regolamento sulle concentrazioni. Tuttavia si riserva la decisione definitiva al riguardo. Si
rileva che, ai sensi della comunicazione della Commissione concernente una procedura semplificata per 'esame di deter-
minate concentrazioni a norma del regolamento (CE) n. 139/2004 del Consiglio (3, il presente caso potrebbe soddisfare
le condizioni per l'applicazione della procedura di cui alla comunicazione stessa.

4. La Commissione invita i terzi interessati a presentare eventuali osservazioni sulla concentrazione proposta.

Le osservazioni devono pervenire alla Commissione entro 10 giorni dalla data di pubblicazione della presente comuni-
cazione. Le osservazioni possono essere trasmesse alla Commissione europea per fax (+32 22964301), per
e-mail all'indirizzo COMP-MERGER-REGISTRY@ec.europa.cu o per posta, indicando il riferimento M.7372 — AXA/
Hammerson/The real estate portfolio, al seguente indirizzo:

Commissione europea

Direzione generale della Concorrenza
Protocollo Concentrazioni

1049 Bruxelles/Brussel
BELGIQUE/BELGIE

(") GUL 24 del 29.1.2004, pag. 1 (<l regolamento sulle concentrazioni).
() GU C 366 del 14.12.2013, pag. 5.


mailto:COMP-MERGER-REGISTRY@ec.europa.eu
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RETTIFICHE

Rettifica dell’aggiornamento dell’elenco dei valichi di frontiera di cui all’articolo 2, paragrafo 8, del
regolamento (CE) n. 562/2006 del Parlamento europeo e del Consiglio, che istituisce un codice
comunitario relativo al regime di attraversamento delle frontiere da parte delle persone (codice
frontiere Schengen) (GU C 316 del 28.12.2007, pag. 1; GU C 134 del 31.5.2008, pag. 16; GU C 177
del 12.7.2008, pag. 9; GU C 200 del 6.8.2008, pag. 10; GU C 331 del 31.12.2008, pag. 13;
GU C 3 dell’8.1.2009, pag. 10; GU C 37 del 14.2.2009, pag. 10; GU C 64 del 19.3.2009, pag. 20;
GU C 99 del 30.4.2009, pag. 7; GU C 229 del 23.9.2009, pag. 28; GU C 263 del 5.11.2009, pag. 22;
GU C 298 dell’8.12.2009, pag. 17; GU C 74 del 24.3.2010, pag. 13; GU C 326 del 3.12.2010,
pag. 17; GU C 355 del 29.12.2010, pag. 34; GU C 22 del 22.1.2011, pag. 22; GU C 37 del 5.2.2011,
pag. 12; GU C 149 del 20.5.2011, pag. 8; GU C 190 del 30.6.2011, pag. 17; GU C 203 del 9.7.2011,
pag. 14, GU C 210 del 16.7.2011, pag. 30; GU C 271 del 14.9.2011, pag. 18, GU C 356
del 6.12.2011, pag. 12; GU C 111 del 18.4.2012, pag. 3; GU C 183 del 23.6.2012, pag. 7; GU C 313
del 17.10.2012, pag. 11; GU C 394 del 20.12.2012, pag. 22; GU C 51 del 22.2.2013, pag. 9;
GU C 167 del 13.6.2013, pag. 9; GU C 242 del 23.8.2013, pag. 2; GU C 275 del 24.9.2013, pag. 7;
GU C 314 del 29.10.2013, pag. 5; GU C 324 del 9.11.2013, pag. 6; GU C 57 del 28.2.2014, pag. 4;
GU C 167 del 4.6.2014, pag. 9)

(Gazzetta ufficiale dell'Unione europea C 244 del 26 luglio 2014)
(2014/C 334/18)

Alla pagina 22, punto 2):

anziché:  «Frontiera bulgaro-macedone,

leggi:

«Frontiera bulgaro-ex Repubblica iugoslava di Macedonia».
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