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AIUTI DI STATO — IRLANDA

Aiuto C 78/2001 (ex NN 22/01) — Esenzione dalle accise sugli oli minerali utilizzati come
combustibile per la produzione di allumina nella zona di Shannon

Invito a presentare osservazioni a norma dell'articolo 88, paragrafo 2, del trattato CE

(2002/C 30/07)

(Testo rilevante ai fini del SEE)

Con lettera del 30 ottobre 2001, riprodotta nella lingua facente fede dopo la presente sintesi, la Commis-
sione ha comunicato alllrlanda la propria decisione di avviare il procedimento di cui all'articolo 88,
paragrafo 2, del trattato CE in relazione all'aiuto in oggetto.

La Commissione invita gli interessati a presentare osservazioni in merito all'aiuto riguardo al quale viene
avviato il procedimento entro un mese dalla data della presente pubblicazione, inviandole al seguente

indirizzo:

Commissione europea

Direzione generale della Concorrenza
Protocollo Aiuti di Stato

B-1049 Bruxelles

Fax (32-2) 296 12 42

Dette osservazioni saranno comunicate alla Irlanda. Su richiesta scritta e motivata degli autori delle

osservazioni, la loro identitd non sara rivelata.

SINTESI
Fatti

L'articolo 6 della direttiva 92/82/CEE del Consiglio (') fissa
l'aliquota minima dell'accisa sull'olio pesante combustibile a
13 ECU per 1000 kg. L'accisa applicata dalllrlanda sugli oli
pesanti industriali ¢ di 13,46 EUR per 1000 kg (importo mag-
giorato del 12,5 % IVA) ossia leggermente al di sopra dell'ali-
quota minima.

Tuttavia, in base all'autorizzazione di cui all'articolo 1 delle
decisioni del  Consiglio  92/510/CE (),  97/425/CE (}),
1999/880/CE (*), e 2001/224/CE (°), I'rlanda esenta dall'accisa
gli oli minerali utilizzati come combustibile per la produzione
di allumina nella zona di Shannon. In base al quinto conside-
rando della suddetta decisione 2001/224/CE, da presente deci-
sione non pregiudica l'esito di eventuali procedimenti in mate-
ria di distorsioni di funzionamento del mercato unico, che
potrebbero essere in particolare intentati a norma degli articoli
87 e 88 del trattato. Essa non dispensa gli Stati membri, a
norma dell'articolo 88 del trattato, dall'obbligo di comunicare
alla Commissione gli aiuti di Stato che possono essere istituiti».

L'allumina ¢ una polvere bianca utilizzata principalmente in
fonderia per la produzione di alluminio.

() GU L 316 del 31.10.1992, pag. 19.
() GU L 316 del 31.10.1992, pag. 16.
() GU L 182 del 10.7.1997, pag. 22.
() GU L 331 del 23.12.1999, pag. 73.
() GU L 84 del 23.3.2001, pag. 23.

Nell'ambito dell'Unione europea, l'allumina ¢ prodotta in Ir-
landa, Francia, Italia, Germania, Grecia, Spagna e Regno Unito.
L'energia ¢ uno degli elementi di costo pitl importanti nella
produzione di allumina (circa il 20 % dei costi totali). Ad ec-
cezione della Germania, dove come combustibile ¢ utilizzato il
gas, in tutti gli altri paesi gli stabilimenti utilizzano oli minerali.

In Irlanda vi ¢ un solo produttore di allumina, Aughinish Alu-
mina Ltd, che ¢ ubicata nella zona di Shannon e che appartiene
al gruppo Glencore (°). La Aughinish Alumina Ltd ha 430
dipendenti e produce circa 1,5 milioni di tonnellate di allumina
che sono principalmente esportate verso il resto dell'Unione
europea.

Nel 1998, le esportazioni irlandesi di allumina nel resto del-
'Unione europea sono ammontate a 713 000 tonnellate (51 %
della produzione) e a 778 000 tonnellate (54 % della produ-
zione) nel 1999.

Nel 1992 il governo irlandese ha chiesto l'esenzione dall'ali-
quota minima dell'accisa, tenuto conto del fatto che lo stabili-
mento era ubicato in una zona relativamente sottosviluppata e
dato che, utilizzando olio pesante come fonte di energia, non
poteva essere competitivo con le industrie di altri paesi che
fruivano di aliquote di accisa meno elevate sui combustibili o
utilizzavano gas naturale o altre fonti energetiche poco o per
nulla tassate.

(6) Glencore & un gruppo diversificato nel settore dei prodotti di base,
con attivita a livello mondiale nell'estrazione, fusione, raffinazione,
lavorazione e commercializzazione di minerali e metalli, prodotti
energetici e prodotti agricoli. Il suo fatturato nel 2000 ¢ stato di 48
miliardi di USD.
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Valutazione

L'esenzione dall'accisa in questione costituisce aiuto di Stato ai
sensi dell'articolo 87, paragrafo 1, del trattato CE giacché con-
ferisce un vantaggio allimpresa beneficiaria, vantaggio che ¢
finanziato tramite risorse di Stato e che si applica unicamente a
talune imprese o regioni. La misura altera la concorrenza e
incide sugli scambi intracomunitari in quanto l'allumina e
esportata dall'Trlanda nel resto dell'Unione europea.

Quanto alla sua compatibilita con il mercato comune, la Com-
missione dubita che I'esenzione soddisfi le condizioni enunciate
negli Orientamenti in materia di aiuti di Stato a finalita regio-
nale (7) per gli aiuti al funzionamento (punti 4.15 e 4.17), giac-
ché le autorita irlandesi non hanno dimostrato l'esistenza di
particolari svantaggi né valutato la loro importanza al fine di
giustificare la concessione dell'aiuto al funzionamento, tanto
pit che l'aiuto non & né limitato nel tempo né ¢ decrescente.

Parimenti, la Commissione ritiene che non siano soddisfatte le
condizioni stabilite al punto 3.4 della disciplina comunitaria
degli aiuti di Stato per la tutela dell'ambiente in vigore tra il
marzo 1994 e il febbraio 2001 (%) (l'aiuto deve avere come
unico scopo la compensazione dei costi aggiuntivi rispetto ai
costi della produzione tradizionale, deve essere temporaneo e,
in linea di massima, decrescente) nonché quelle di cui al punto
53 degli attuali orientamenti (%) [durata limitata a cinque anni
se l'aiuto & decrescente (punto 45) oppure durata limitata al
50% dei sovraccosti se l'aiuto non €& decrescente (punto 46)].

Tenuto conto di quanto sopra, la Commissione ha deciso di
avviare il procedimento di cui all'articolo 88, paragrafo 2, del
trattato CE nei confronti dell'aiuto in questione.

TESTO DELLA LETTERA

«The Commission wishes to inform Ireland that, having
examined the information supplied by your authorities on
the measure referred to above, it has decided to initiate the
procedure laid down in Article 88(2) of the EC Treaty.

1. FACTS

(1) Article 6 of Council Directive 92/82/EEC (1) establishes a
minimum rate of excise duty on heavy oil of ECU 13 per
1000 kg. The excise duty applied by Ireland to industrial
heavy oil is EUR 13,46 per 1000 kg (accrued by VAT of
12,5 %) which is slightly above the minimum rate.

(2) However, based on the authorisation granted by Article 1
of Council Decisions 92/510/EEC ('), 97/425[EC ('2),
1999/880/EC (1) and 2001/224/EC (%), Ireland exempts
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from the excise duty the mineral oils used as fuel for
alumina production in the Shannon region. According
to the fifth recital of the said Council Decision
2001/224[EC, ‘this decision shall be without prejudice
to the outcome of any procedures relating to distortions
of the operation of the single market that may be
undertaken, in particular under Articles 87 and 88 of
the Treaty. It does not override the requirement for
Member States to notify instances of potential State aid
to the Commission under Article 88 of the Treaty'.

(3) Alumina is a white powder principally used in smelters to
produce aluminium. It is produced out of bauxite ore by a
refining process, the last step of which consists of calci-
nation. More than 90 % of the calcined alumina will be
used in the smelting of aluminium metal. The remainder
is further processed and used in chemical applications. In
several merger decisions (*), the Commission has found
that there are two separate product markets: smelter grade
alumina (SGA) and chemical grade alumina (CGA). While
the geographical market for SGA is worldwide, that for
CGA is not wider than Europe.

(4) Within the EU, alumina is produced in Italy, France,
Ireland, Germany, Greece, Spain and the United
Kingdom. Energy is one very important cost item in
alumina production (about 20 % of total costs). Except
in Germany where gas is used as fuel, the plants in all
the other countries use mineral oils.

(5) There is only one producer of alumina in Ireland,
Aughinish Alumina Ltd, which is located in the
Shannon region and which belongs to the Glencore
group (*). It has 430 employees and produces around
1,5 million tonnes of alumina which is exported mainly
to the rest of the European Union.

(6) Aughinish Alumina Ltd's consumption of heavy fuel oil
amounted to 328 000 000kg in 1998 and
336 000 000 kg in 1999.

(7) In 1998, Irish exports of alumina to the rest of the EU
amounted to 713 000 tonnes (51 % of production) and to
778 000 tonnes (54 % of production) in 1999.

(8) The Irish Government requested the derogation to the
minimum rate for excise duty in 1992 on the grounds
that the plant was located in a relatively underdeveloped
area and that, since it used heavy oil as an energy source,
it could not compete with other countries' industries
having lower tax rates on fuel and possibly also using
lower or non-taxed natural gas or other energy sources.

() See, for instance, Case COMP/M.1693 — Alcoa/Reynolds.

(") Glencore is a diversified resources group with worldwide activities
in the mining, smelting, refining, processing and trading of
minerals and metals, energy products and agricultural products.
Its turnover in 2000 was USD 48 billion.



2.2.

2002

Gazzetta ufficiale delle Comunita europee

C 30/27

2. ASSESSMENT
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In accordance with Article 6(1) of Council Regulation (EC)
No 659/1999 of 22 March 1999, the decision to initiate
proceedings shall summarise the relevant issues of fact
and law, shall include a preliminary assessment from the
Commission as to the aid character of the proposed
measure, and shall set out the doubts as to its compati-
bility with the common market.

As for the nature of State aid of the measure within the
meaning of Article 87(1) of the EC Treaty, the following
considerations apply:

It is clear that the exemption from excise duty in point
confers an advantage to its beneficiary which is placed in
a more favourable financial position than the other under-
takings that use mineral oils in other industries or
regions.

It is also evident that the exemption is financed through
State resources, since the State foregoes a certain amount
of money that otherwise it would collect.

The exemption only applies to certain companies (those
producing alumina) located in one specific region (the
Shannon region). It favours therefore certain undertakings
or the production of certain goods within the meaning of
Article 87(1). Moreover, there is only one company
producing alumina in the Shannon region, Aughinish
Alumina Ltd.

As seen above, alumina is exported from Ireland to the
rest of the EU. Intra-community trade is therefore affected.

The exemption of excise duties for the heavy oil used in
Aughinish Alumina Ltd's production of alumina reduces
the cost of an important input, giving it an advantage
over other EU producers of alumina in the EU, and is
therefore liable to distort competition.

As for its compatibility with the common market, neither
the exceptions of Article 87(2) nor those contained in the
exemption regulations (7) apply in the present case.

As for the possible applicability of other exceptions under
Article 87(3), the following considerations apply:

Since the aid reduces Aughinish Alumina Ltd's current
expenses, it constitutes operating aid which is normally
prohibited.

Nevertheless, according to point 4(15) of the guidelines
on national regional aid ('¥), operating aid may excep-
tionally be granted in regions eligible under the dero-
gation in Article 87(3)(a) provided that it is justified in
terms of its contribution to regional development, and
that its nature and its level is proportional to the
handicaps it seeks to alleviate. In any case, it is for the
Member State to demonstrate the existence of any

Commission Regulation (EC) No 70/2001 of 12 January 2001;

Commission Regulation (EC) No 68/2001 of 12 January 2001.
0J C 74, 10.3.1998, p. 9.
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handicaps and gauge their importance (point 4(15)) and
operating aid must be both limited in time and
progressively reduced (point 4(17)).

These conditions do not appear to be met in the present
case. Although the Shannon region has lost its 87(3)(a)
status as a result of the review of the regional map in
1999 and could, exceptionally, benefit from operating aid
until the end of 2001, the Irish authorities have not
demonstrated the existence of particular handicaps nor
gauged their importance in order to justify the granting
of operating aid. Moreover, it appears that the exemption
in point is neither limited in time nor progressively
reduced. The Commission considers that a period of 23
years (from 1983 until the end of 2006 if Ireland so
wishes since unanimity is required to shorten that
deadline) is too long a period to be considered ‘limited’.
On the other hand, there is no progressive reduction of
the advantage.

Operating aid is also contemplated in the Community
guidelines on State aid for environmental protection
when it adopts the form of tax relief from environmental
taxes (1).

Originally, excise duties on mineral oils were not designed
as an instrument of environmental policy. However, the
Commission has acknowledged in its Communication on
environmental taxes and charges in the single market (),
that ‘one likely feature for a levy to be considered as
environmental would be that the taxable base of the
levy has a clear negative effect on the environment’. As
mineral oils have a clear negative effect on the
environment, excise duties on mineral oils could be
considered as environmental taxes for the purposes of
the application of the environmental guidelines.

In any case, at this stage of the procedure, the conditions
established in the Community guidelines for environ-
mental protection do not appear to be met. According
to point 3(4) of the Community guidelines on State aid
for environmental protection in force between March
1994 and February 2001 (%), operating aid in the form

of relief from environmental taxes should only
compensate for extra production costs and be
temporary and in principle degressive. Similarly,

according to point 53 of the current guidelines, ‘when
the reductions concern a tax that has been harmonised
at Community level and when the domestic tax is lower
or equal to the Community minimum, the Commission
takes the view that long-term exemptions are not
justified’. In this case, any exemptions granted are
subject to a limited duration of five years where the aid
is degressive (point 45) or non-degressive but limited to
50 % of the extra costs (point 46). In the present case, the
Commission notes that the period of five years is
exceeded and that the aid has not been neither
progressively reduced nor limited to extra costs.

() O] C 37, 3.2.2001, p. 3.

(2% COM(97) 9 final of 26 March 1997.
() O] C 72, 10.3.1994, p. 3.
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(24) The Commission will take duly into account the fact that help to assess the measure, within one month of the date

the decision adopted by the Council on 12 March 2001,
on the basis of a Commission proposal, has extended the
derogation in point. In this regard, the Commission states
that this Council decision is without prejudice of the
application of the State aid rules.

3. CONCLUSION

(25)

In the light of the foregoing considerations, the
Commission, has doubts that the aid in question fulfils
the criteria for declaring its compatibility with the
common market. It has therefore decided to initiate the
procedure laid down in Article 88(2) of the EC Treaty
against it.

The Commission accordingly requests Ireland to submit
its comments and to provide all such information as may

of receipt of this letter. It requests your authorities to
forward a copy of this letter to the potential recipient
of the aid immediately.

The Commission warns Ireland that it will inform
interested parties by publishing this letter and a mean-
ingful summary of it in the Official Journal of the
European Communities. It will also inform interested
parties in the EFTA countries which are signatories to
the EEA Agreement, by publication of a notice in the
EEA Supplement to the Official Journal of the European
Communities and will inform the EFTA Surveillance
Authority by sending a copy of this letter. All such
interested parties will be invited to submit their
comments within one month of the date of such publi-
cationn.




