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II

(Communications)

COMMUNICATIONS PROVENANT DES INSTITUTIONS, ORGANES ET
ORGANISMES DE L'UNION EUROPEENNE

COMMISSION EUROPEENNE

Non-opposition a une concentration notifiée
(Affaire M.8039 — Freudenberg/Vibracoustic)
(Texte présentant de I'intérét pour I'EEE)

(2016/C 236/01)

Le 22 juin 2016, la Commission a décidé de ne pas s'opposer a la concentration notifiée susmentionnée et de la décla-
rer compatible avec le marché intérieur. Cette décision se fonde sur l'article 6, paragraphe 1, point b), du réglement (CE)
n° 139/2004 du Conseil (). Le texte intégral de la décision n'est disponible qu'en anglais et sera rendu public apres

suppression des secrets daffaires qu'il pourrait contenir. Il pourra étre consulté:

— dans la section consacrée aux concentrations, sur le site internet de la DG Concurrence de la Commission
(http://ec.europa.eu/competition/mergers/cases/). Ce site permet de rechercher des décisions concernant des opéra-

tions de concentration a partir du nom de l'entreprise, du numéro de l'affaire, de la date ou du secteur d’activité,

— sur le site internet EUR-Lex (http://eur-lex.europa.eu/homepage.html?locale=fr), qui offre un acces en ligne au droit

communautaire, sous le numéro de document 32016M8039.

() JOL 24 du 29.1.2004, p. 1.

Non-opposition a une concentration notifiée
(Affaire M.8049 — TPG Capital/Partners Group/TH Real Estate Portfolio)
(Texte présentant de I'intérét pour I'EEE)
(2016/C 236/02)

Le 23 juin 2016, la Commission a décidé de ne pas s'opposer a la concentration notifiée susmentionnée et de la décla-
rer compatible avec le marché intérieur. Cette décision se fonde sur l'article 6, paragraphe 1, point b), du reglement (CE)
n° 139/2004 du Conseil (). Le texte intégral de la décision n'est disponible qu'en anglais et sera rendu public apres

suppression des secrets d'affaires qu'il pourrait contenir. Il pourra étre consulté:

— dans la section consacrée aux concentrations, sur le site internet de la DG Concurrence de la Commission
(http:/[ec.europa.eu/competition/mergers/cases/). Ce site permet de rechercher des décisions concernant des opéra-

tions de concentration a partir du nom de l'entreprise, du numéro de laffaire, de la date ou du secteur d’activité,

— sur le site internet EUR-Lex (http:/[eur-lex.europa.eu/homepage.html?locale=fr), qui offre un acces en ligne au droit

communautaire, sous le numéro de document 32016M8049.

() JOL 24 du 29.1.2004, p. 1.


http://ec.europa.eu/competition/mergers/cases/
http://eur-lex.europa.eu/homepage.html?locale=fr
http://ec.europa.eu/competition/mergers/cases/
http://eur-lex.europa.eu/homepage.html?locale=fr
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Non-opposition a une concentration notifiée
(Affaire M.8041 — M&G/Anchorage/PHS Group Investment)
(Texte présentant de I'intérét pour I'EEE)

(2016/C 236/03)

Le 23 juin 2016, la Commission a décidé de ne pas s'opposer a la concentration notifiée susmentionnée et de la décla-
rer compatible avec le marché intérieur. Cette décision se fonde sur l'article 6, paragraphe 1, point b), du reglement (CE)
n° 139/2004 du Conseil (). Le texte intégral de la décision n'est disponible quen anglais et sera rendu public apres
suppression des secrets daffaires qu'il pourrait contenir. Il pourra étre consulté:

— dans la section consacrée aux concentrations, sur le site internet de la DG Concurrence de la Commission
(http://ec.europa.eu/competition/mergers/cases/). Ce site permet de rechercher des décisions concernant des opéra-
tions de concentration a partir du nom de l'entreprise, du numéro de l'affaire, de la date ou du secteur d’activité,

— sur le site internet EUR-Lex (http:/[eur-lex.ecuropa.eu/homepage.html?locale=fr), qui offre un acces en ligne au droit
communautaire, sous le numéro de document 32016M8041.

() JOL 24 du 29.1.2004, p. 1.

Non-opposition a une concentration notifiée
(Affaire M.8054 — 3i Group/Deutsche Alternative Asset Management/TCR Capvest)
(Texte présentant de I'intérét pour I'EEE)

(2016/C 236/04)

Le 24 juin 2016, la Commission a décidé de ne pas s'opposer a la concentration notifiée susmentionnée et de la décla-
rer compatible avec le marché intérieur. Cette décision se fonde sur l'article 6, paragraphe 1, point b), du réglement (CE)
n° 139/2004 du Conseil (). Le texte intégral de la décision n'est disponible qu'en anglais et sera rendu public apres
suppression des secrets d'affaires qu'il pourrait contenir. Il pourra étre consulté:

— dans la section consacrée aux concentrations, sur le site internet de la DG Concurrence de la Commission
(http:/[ec.europa.eu/competition/mergers/cases[). Ce site permet de rechercher des décisions concernant des opéra-
tions de concentration a partir du nom de l'entreprise, du numéro de l'affaire, de la date ou du secteur d’activité,

— sur le site internet EUR-Lex (http://eur-lex.curopa.eu/homepage.html?locale=fr), qui offre un accés en ligne au droit
communautaire, sous le numéro de document 32016M8054.

() JOL 24 du 29.1.2004, p. 1.


http://ec.europa.eu/competition/mergers/cases/
http://eur-lex.europa.eu/homepage.html?locale=fr
http://ec.europa.eu/competition/mergers/cases/
http://eur-lex.europa.eu/homepage.html?locale=fr
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v
(Informations)
INFORMATIONS PROVENANT DES INSTITUTIONS, ORGANES ET
ORGANISMES DE L'UNION EUROPEENNE
,
COMMISSION EUROPEENNE
Taux de change de I'euro ()
29 juin 2016
(2016/C 236/05)
1 euro =
Monnaie Taux de change Monnaie Taux de change

USD dollar des Etats-Unis 1,1090 CAD dollar canadien 1,4407
JPY yen japonais 113,85 HKD  dollar de Hong Kong 8,6041
DKK couronne danoise 7.4376 NZD  dollar néo-zélandais 1,5565
GBP livre sterling 0,82550 |SGD dollar de Singapour 1,4951
SEK couronne suédoise 9,4311 KRW won sud-coréen 128315
CHF franc suisse 1,0854 ZAR rand sud-africain 16,6016

. . CNY yuan ren-min-bi chinois 7,3680
ISK couronne islandaise

L HRK  kuna croate 7,5273
NOK couronne norvégienne 9,3065 L -
IDR rupiah indonésienne 14 577,25

BGN  lev bulgare L9358 I\VR  ringgit malais 44594
CZK couronne tchéque 27,114 PLIP peso philippin 52,106
HUF forint hongrois 316,95 RUB rouble russe 71,0452
PLN zloty polonais 44261 | THB  baht thailandais 39,028
RON  leu roumain 45253 |BRL real brésilien 3,6216
TRY livre turque 3,2157 MXN  peso mexicain 20,7331
AUD dollar australien 1,4911 INR roupie indienne 74,9693

(") Source: taux de change de référence publié par la Banque centrale européenne.
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Nouvelle face nationale de piéces en euros destinées a la circulation

(2016/C 236/06)

Face nationale de la nouvelle piece commémorative de 2 EUR destinée a la circulation et émise par 'Espagne

Les piéces en euros destinées a la circulation ont cours légal dans I'ensemble de la zone euro. Afin d'informer le public
et toutes les parties qui doivent manipuler les piéces, la Commission publie une description des dessins de toutes les
nouvelles piéces (!). Conformément aux conclusions adoptées a ce sujet par le Conseil le 10 février 2009 (), les Etats
membres de la zone euro et les pays qui ont conclu un accord monétaire avec I'Union européenne prévoyant I'émission
de pieces en euros sont autorisés a émettre des pieces commémoratives en euros destinées a la circulation sous certaines
conditions, notamment qu’il s’agisse uniquement de piéces de 2 EUR. Ces pieces ont les mémes caractéristiques tech-
niques que les autres pieces de 2 EUR, mais un dessin commémoratif hautement symbolique au niveau national ou
européen illustre leur face nationale.

Pays émetteur: Espagne

Sujet de commémoration: sites culturels et naturels du patrimoine mondial de I'Unesco — Eglises du royaume des
Asturies

Description du dessin: le dessin représente, a 'avant-plan, 'église Santa Maria del Naranco. Dans la partie supérieure
du disque intérieur, le nom du pays émetteur, <ESPANA», est inscrit en arc de cercle et I'année d’émission, «2017», figure
au-dessous a droite. Dans la partie gauche du disque intérieur est gravée la marque d’atelier.

Lanneau extérieur de la piece représente les douze étoiles du drapeau européen.
Volume d’émission: 4 millions

Date d’émission: 1¢ février 2017

(") VoirJO C 373 du 28.12.2001, p. 1, pour les faces nationales de toutes les pieces émises en 2002.

(*) Voir les conclusions du Conseil «Affaires économiques et financieres» du 10 février 2009 et la recommandation de la Commission du
19 décembre 2008 concernant des orientations communes pour les faces nationales et 'émission des pieces en euros destinées a la
circulation (JO L 9 du 14.1.2009, p. 52).



30.6.2016 Journal officiel de 'Union européenne C236/5

COUR DES COMPTES

Rapport spécial n° 14/2016

«Initiatives et soutien financier de I'Union européenne en faveur de I'intégration des Roms: malgré
des progrés notables ces dix derniéres années, des efforts supplémentaires restent nécessaires sur
le terrain»

(2016/C 236/07)

La Cour des comptes européenne vous informe que son rapport spécial n° 14/2016 «nitiatives et soutien financier de
I'Union européenne en faveur de lintégration des Roms: malgré des progrés notables ces dix derniéres années, des
efforts supplémentaires restent nécessaires sur le terrain» vient d'étre publié.

Le rapport peut étre consulté ou téléchargé sur le site web de la Cour des comptes européenne (http://eca.europa.eu) ou
sur EU-Bookshop (https:/[bookshop.europa.eu).



http://eca.europa.eu
https://bookshop.europa.eu
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INFORMATIONS PROVENANT DES ETATS MEMBRES

Mise a jour de la liste des points de passage frontaliers visés a l'article 2, paragraphe 8, du
réglement (UE) 2016/399 du Parlement européen et du Conseil concernant un code de I'Union
relatif au régime de franchissement des frontiéres par les personnes (code frontiéres Schengen) (')

(2016/C 236/08)

La publication de la liste des points de passage frontaliers visés a a l'article 2, paragraphe 8, du réglement (UE)
2016/399 du Parlement européen et du Conseil du 9 mars 2016 concernant un code de I'Union relatif au régime de
franchissement des frontiéres par les personnes (code frontieres Schengen) est fondée sur les informations communi-
quées par les Etats membres a la Commission, conformément a l'article 39 du code frontiéres Schengen.

Outre la publication au Journal officiel, une mise a jour mensuelle est disponible sur le site internet de la direction
générale de la migration et des affaires intérieures.

FRANCE
Modification des informations publiées au JO C 229 du 14.7.2015
LISTE DES POINTS DE PASSAGE FRONTALIERS
Frontiéres aériennes:

1) Abbeville

2) Agen-la Garenne

3

jaccio-Campo dell'Oro

)

) A

4) Albert-Bray
5) Amiens-Glisy

6) Angers-Marcé

7) Angouléme-Brie-Champniers
8) Annecy-Methet

9) Annemasse

10) Auxerre-Branches

11) Avignon-Caumont

12) Bale-Mulhouse
13) Bastia-Poretta
14) Beauvais-Tillé

15) Bergerac-Roumanicre

16) Besancon-la Veze

17

18) Biarritz-Bayonne-Anglet
19) Bordeaux-Mérignac

20) Brest-Guipavas
21) Brive-Souillac

22) Caen-Carpiquet
23) Calais-Dunkerque

Calvi-Sainte-Catherine

)
)
2)
3)
)
)
)
) Béziers-Vias
)
)
)
)
)
)
24)

(") Voir la liste des précédentes publications a la fin de la présente mise a jour.
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25) Cannes-Mandelieu

26) Carcassonne-Salvaza

27) Chalons-Vatry

28) Chambéry-Aix-les-Bains
29) Chateauroux-Déols

30) Cherbourg-Mauperthus
31) Clermont-Ferrand-Aulnat
32) Colmar-Houssen
33) Deauville-Saint-Gatien
34) Dijon-Longvic

35) Dinard-Pleurtuit
36) Dole-Tavaux

37) Epinal-Mirecourt
38) Figari-Sud Corse
39) Grenoble-Saint-Geoirs
40) Hyeres-le Palivestre

41) Issy-les-Moulineaux
42) La Mole
43) Lannion
45) Laval-Entrammes
46) Le Castelet
47) Le Havre-Octeville

48) Le Mans-Arnage

49) Le Touquet-Paris-Plage
50) Lille-Lesquin

51) Limoges-Bellegarde

52) Lognes-Emerainville
53) Lorient-Lann-Bihoué
54) Lyon-Bron

55) Lyon-Saint-Exupéry
56) Marseille-Provence
57) Metz-Nancy-Lorraine
58) Monaco-Héliport

59) Montbéliard-Courcelles
60) Montpellier-Méditérranée
61) Nantes-Atlantique

Nevers-Fourchambault

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
44) La Rochelle-Laleu
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
62)
)

63) Nice-Cote d’Azur
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64) Nimes-Garons

65) Orléans-Bricy

66) Orléans-Saint-Denis-de-I'Hotel

67) Paris-Charles de Gaulle

68) Paris-le Bourget

69) Paris-Orly

70) Pau-Pyrénées

71) Perpignan-Rivesaltes

72) Poitiers-Biard

73) Pontoise-Cormeilles-en-Vexin, a titre temporaire:
— Du mercredi 10 au dimanche 14 juin 2015 de 10 heures a 15 h 30

Cette ouverture temporaire prend effet durant le salon international de I'aéronautique et de I'espace du Bourget,
qui impose un délestage des vols extra-Schengen vers I'aérodrome de Pontoise.

— Du lundi 15 au dimanche 21 juin 2015 de 6 heures a 16 h 30.

Cette ouverture temporaire prend effet pour une période durant laquelle une ligne saisonniere extra-Schengen
(Quimper-Londres) est mise en place.

74) Quimper-Cornouailles, a titre temporaire du 19 mai au 4 septembre 2016.
75) Rennes Saint-Jacques
76) Rodez-Marcillac

77) Rouen-Vallée de Seine
78) Saint-Brieuc-Armor
79) Saint-Etienne-Bouthéon
80) Saint-Nazaire-Montoir
81) Strasbourg-Entzheim
82) Tarbes-Ossun-Lourdes
83) Toulouse-Blagnac

84) Tours-Saint-Symphorien
85) Troyes-Barberey

86) Vichy-Charmeil
Frontieres maritimes:

1) Ajaccio

2) Bastia

3) Bayonne

4) Bonifacio

5) Bordeaux

6) Boulogne

7) Brest

8) Caen-Ouistreham

9) Calais



30.6.2016 Journal officiel de 'Union européenne C236/9

10) Calvi

11) Cannes-Vieux Port

12) Carteret

13) Cherbourg

14) Dieppe

15) Douvres

16) Dunkerque

17) Granville

18) Honfleur

19) La Rochelle-La Pallice
20) Le Havre

21) Les Sables-d’Olonne-Port
22) Lile-Rousse

23) Lorient

24) Marseille

25) Monaco-Port de la Condamine
26) Nantes-Saint-Nazaire

27) Nice

28) Port-de-Bouc-Fos/Port-Saint-Louis
29) Port-la-Nouvelle

30) Porto-Vecchio

31) Port-Vendres

32) Roscoff

33) Rouen

34) Saint-Brieuc (maritime)
35) Saint-Malo

36) Séte

37) Toulon

Frontieres terrestres:
Avec le ROYAUME-UNI

(lien fixe transmanche)
1) Gare d’Ashford International
2) Gare d’Avignon-Centre
3) Cheriton/Coquelles
4) Gare de Chessy-Marne-la-Vallée

5) Gare de Fréthun
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6) Gare de Lille-Europe

7) Gare de Paris-Nord

9

10) Gare TGV Haute-Picardie, le 1¢ juillet 2016

Avec ANDORRE

1) Pas de la Case-Porta

Liste des publications précédentes
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Mise a jour des modeles de cartes délivrées par les ministéres des affaires étrangéres des Etats
membres aux membres accrédités des missions diplomatiques et des représentations consulaires,
ainsi qu'a leurs familles, visés a larticle 20, paragraphe 2, du réglement (UE) 2016/399 du
Parlement européen et du Conseil concernant un code de I'Union relatif au régime de
franchissement des frontiéres par les personnes (code frontiéres Schengen) ()

(2016/C 236/09)

La publication des modeles de cartes délivrées par les ministéres des affaires étrangeres des Etats membres aux membres
accrédités des missions diplomatiques et des représentations consulaires, ainsi qu'a leurs familles, visés a l'article 20,
paragraphe 2, du reglement (UE) 2016/399 du Parlement européen et du Conseil du 9 mars 2016 concernant un code
de I'Union relatif au régime de franchissement des frontiéres par les personnes (code frontieres Schengen) est fondée sur
les informations communiquées par les Etats membres a la Commission, conformément a l'article 39 du code frontiéres
Schengen (texte codifié).

Outre la publication au Journal officiel, une mise a jour mensuelle est disponible sur le site internet de la direction
générale de la migration et des affaires intérieures.

SUISSE

Remplacement des informations publiées au JO C 133 du 1.5.2014.

TITRES DE SEJOUR SPECIAUX DELIVRES PAR LE MINISTERE DES AFFAIRES ETRANGERES

Cartes de légitimation (titres de séjour) du département fédéral des affaires étrangéres (DFAE):

— Carte de légitimation «B» (a bande rose): chefs de mission diplomatique, permanente ou spéciale, membres de la
haute direction des organisations internationales et membres de famille qui jouissent du méme statut | Legitima-
tionskarte ,B“ (mit rosafarbigem Streifen): Missionschefs der diplomatischen, stindigen oder Spezialmissionen, lei-
tende Beamte internationaler Organisationen und Familienmitglieder, die den gleichen Status besitzen | Carta di legit-
timazione ,B“ (a banda rosa): capimissione di missioni diplomatiche permanenti o speciali, funzionari superiori di
organizzazioni internazionali e loro familiari che beneficiano dello stesso statuto,

— Carte de légitimation «C» (3 bande rose): membres du personnel diplomatique des missions diplomatiques, perma-
nentes ou spéciales, hauts fonctionnaires des organisations internationales et membres de famille qui jouissent du
méme statut | Legitimationskarte ,C* (mit rosafarbigem Streifen): Mitglieder des diplomatischen Personals der diplo-
matischen, stindigen oder Spezialmissionen, Beamte internationaler Organisationen und Familienmitglieder, die den
gleichen Status besitzen | Carta di legittimazione ,C“ (a banda rosa): membri del personale diplomatico di missioni
diplomatiche permanenti o speciali, funzionari di organizzazioni internazionali e familiari che beneficiano dello
stesso statuto,

— Carte de légitimation «D» (2 bande bleue): membres du personnel administratif et technique des missions diploma-
tiques, permanentes ou spéciales et membres de famille qui jouissent du méme statut | Legitimationskarte , D (mit
blauem Streifen): Mitglieder des Verwaltungs- und technischen Personals der diplomatischen, stindigen oder Spezial-
missionen und Familienmitglieder, die den gleichen Status besitzen | Carta di legittimazione ,D“ (a banda blu): mem-
bri del personale amministrativo e tecnico di missioni diplomatiche permanenti o speciali e familiari che beneficiano
dello stesso statuto,

— Carte de légitimation «D» (2 bande brune): fonctionnaires de la catégorie professionnelle des organisations internatio-
nales et membres de famille qui jouissent du méme statut | Legitimationskarte ,D“ (mit braunem Streifen): Beamte
der Kategorie Berufspersonal internationaler Organisationen und Familienmitglieder, die den gleichen Status besit-
zen [ Carta di legittimazione ,D“ (a banda marrone): funzionari appartenenti alla categoria del personale di carriera
di organizzazioni internazionali e familiari che beneficiano dello stesso statuto,

(") Voir la liste des précédentes publications a la fin de la présente mise a jour.
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— Carte de légitimation «E» (a bande violette): membres du personnel de service des missions diplomatiques, perma-
nentes et spéciales, fonctionnaires des services généraux des organisations internationales et membres de famille qui
jouissent du méme statut | Legitimationskarte ,E“ (mit violettem Streifen): Mitglieder des Dienstpersonals der diplo-
matischen, stindigen oder Spezialmissionen, Beamte der allgemeinen Dienste internationaler Organisationen und
Familienmitglieder, die den gleichen Status besitzen | Carta di legittimazione ,E“ (a banda viola): membri del perso-
nale di servizio di missioni diplomatiche permanenti e speciali, funzionari dei servizi generali di organizzazioni
internazionali e familiari che beneficiano dello stesso statuto,

— Carte de légitimation «F» (a bande jaune): domestiques privés des membres des missions diplomatiques, permanentes
ou spéciales et des postes consulaires de carriere et domestiques privés des fonctionnaires des organisations interna-
tionales | Legitimationskarte ,F* (mit gelbem Streifen): private Hausangestellte der Mitglieder der diplomatischen,
standigen oder Spezialmissionen und der von Berufs-Konsularbeamten geleiteten konsularischen Vertretungen sowie
private Hausangestellte der Beamten internationaler Organisationen | Carta di legittimazione ,F* (a banda gialla): per-
sonale domestico privato di membri di missioni diplomatiche permanenti o speciali e di rappresentanze consolari
dirette da funzionari consolari di carriera nonché personale domestico privato di funzionari di organizzazioni
internazionali,

— Carte de légitimation «G» (a bande turquoise): fonctionnaires des organisations internationales (contrat de travail
«court terme») et membres de famille qui jouissent du méme statut [Legitimationskarte ,G* (mit tiirkisem Streifen):
Beamte internationaler Organisationen mit Arbeitsvertrag von begrenzter Dauer und Familienmitglieder, die den glei-
chen Status besitzen | Carta di legittimazione ,G“ (a banda turchese): funzionari di organizzazioni internazionali con
contratto di lavoro a durata determinata e familiari che beneficiano dello stesso statuto,

— Carte de légitimation «H» (a bande blanche): collaborateurs non-fonctionnaires des missions diplomatiques perma-
nentes ou spéciales, des consulats et des organisations internationales, ainsi que les personnes sans privileges et
immunités autorisées a accompagner les membres des missions diplomatiques, permanentes ou spéciales, des consu-
lats et des organisations internationales. | Legitimationskarte ,H* (mit weissem Streifen): Mitarbeiter ohne Beamtens-
tatus der diplomatischen, stindigen oder Spezialmissionen, der konsularischen Vertretungen und der internationalen
Organisationen, sowie Personen ohne Privilegien und Immunitéten, die erméchtigt sind, Mitglieder der diplomati-
schen, stindigen oder Spezialmissionen, der konsularischen Vertretungen und der internationalen Organisationen zu
begleiten. | Carta di legittimazione ,H“ (a banda bianca): collaboratori senza statuto di funzionari di missioni diplo-
matiche permanenti o speciali, di consolati e di organizzazioni internazionali cosi come persone senza privilegi
e immunita autorizzate a accompagnare membri di missioni diplomatiche permanenti o speciali, di consolati e di
organizzazioni internazionali,

— Carte de légitimation «I» (2 bande olive): membres du personnel non suisse du Comité international de la Croix-
Rouge et membres de famille qui jouissent du méme statut | Legitimationskarte ,I* (mit olivem Streifen): Personal
nicht schweizerischer Staatsangehorigkeit des Internationalen Komitees vom Roten Kreuz und Familienmitglieder, die
den gleichen Status besitzen | Carta di legittimazione ,I“ (a banda oliva): membri del personale non svizzero del
Comitato internazionale della Croce Rossa e familiari che beneficiano dello stesso statuto,

— Carte de légitimation «K» (2 bande rose): chefs de poste consulaire de carriére, fonctionnaires consulaires de carriére
et membres de famille qui jouissent du méme statut | Legitimationskarte ,K“ (mit rosafarbigem Streifen): Berufs-
Postenchefs und Berufs-Konsularbeamte der konsularischen Vertretungen und Familienmitglieder, die den gleichen
Status besitzen | Carta di legittimazione ,K“ (a banda rosa): capiposto consolari di carriera e funzionari consolari di
carriera di rappresentanze consolari e familiari che beneficiano dello stesso statuto,

— Carte de légitimation «K» (a bande bleue): employés consulaires de carriére et membres de famille qui jouissent du
méme statut | Legitimationskarte ,K“ (mit blauem Streifen): Berufs-Konsularangestellte und Familienmitglieder, die
den gleichen Status besitzen | Carta di legittimazione ,K“ (a banda blu): impiegati consolari di carriera e familiari che
beneficiano dello stesso statuto,
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— Carte de légitimation «K» (3 bande violette): membres du personnel de service des représentations consulaires de
carriere et membres de famille qui jouissent du méme statut | Legitimationskarte ,K“ (mit violettem Streifen): Mitglie-
der des dienstlichen Hauspersonals von berufs-konsularischen Vertretungen und Familienmitglieder, die den gleichen
Status besitzen | Carta di legittimazione ,K“ (a banda viola): membri del personale di servizio di rappresentanze
consolari di carriera e familiari che beneficiano dello stesso statuto,

— Carte de légitimation «K» (a bande blanche): chefs de poste consulaire honoraire | Legitimationskarte ,K*“ (mit weis-
sem Streifen): Honorar-Postenchefs von konsularischen Vertretungen | Carta di legittimazione ,K“ (a banda bianca):
capiposto onorari di rappresentanze consolari,

— Carte de légitimation «L» (2 bande de couleur sable): membres du personnel non suisse de la Fédération internatio-
nale des Sociétés de la Croix-Rouge et du Croissant-Rouge et membres de famille qui jouissent du méme statut |
Legitimationskarte ,L“ (mit sandfarbigem Streifen): Personal nicht schweizerischer Staatsangehérigkeit der Internatio-
nalen Gemeinschaft der Roten Kreuz- und Roten Halbmond-Gesellschaften und Familienmitglieder, die den gleichen
Status besitzen | Carta di legittimazione ,L“ (a banda color sabbia): membri del personale non svizzero della Federa-
zione internazionale delle Societa della Croce Rossa e della Mezzaluna Rossa e familiari che beneficiano dello stesso
statuto,

— Carte de légitimation «P» (2 bande bleue): personnel scientifique non suisse du CERN et membres de famille qui
jouissent du méme statut | Legitimationskarte ,P“ (mit blauem Streifen): wissenschaftliches Personal des CERN nicht
schweizerischer Staatsangehorigkeit und Familienmitglieder, die den gleichen Status besitzen | Carta di Legittima-
zione ,,P“ (a banda blu): personale scientifico non svizzero del CERN e familiari che beneficiano dello stesso statuto,

— Carte de légitimation «R» (2 bande grise) : membres du personnel non suisse des organisations internationales quasi
gouvernementales ou des autres organismes internationaux et membres de famille qui jouissent du méme statut |
Legitimationskarte ,R“ (mit grauem Streifen) : Personal nicht schweizerischer Staatsangehorigkeit von quasizwi-
schenstaatlichen Organisation oder anderen internationalen Organen und Familienmitglieder, die den gleichen Status
besitzen [ Carta di Legittimazione ,R“ (a banda grigia) : membri del personale non svizzero di organizzazioni inter-
nazionali quasi intergovernative o di altri organismi internazionali e familiari che beneficiano dello stesso statuto,

— Carte de légitimation «S» (a bande verte): membres du personnel de nationalité suisse des missions diplomatiques,
permanentes et spéciales, fonctionnaires de nationalité suisse des organisations internationales | Legitimationskarte
,S“ (mit griinem Streifen): Mitglieder des Personals schweizerischer Staatsangehorigkeit der diplomatischen, stindigen
und der Spezialmissionen, Beamte schweizerischer Staatsangehorigkeit internationaler Organisationen | Carta di
legittimazione ,S“ (a banda verde): membri del personale di nazionalita svizzera di missioni diplomatiche permanenti
e speciali, funzionari di nazionalita svizzera di organizzazioni internazionali;

Carte de légitimation du DFAE de type «B»

— Ambassades et missions permanentes: chef de mission



C236/14 Journal officiel de 'Union européenne 30.6.2016

— Organisations internationales: membre de la haute direction
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Nom:
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Le titulaire de cette carte jouit du statut diplomatique.

Carte de légitimation du DFAE de type «C»

— Ambassades et missions permanentes : membre du personnel diplomatique

— Organisations internationales: haut fonctionnaire
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Le titulaire de cette carte jouit du statut diplomatique.

Carte de légitimation du DFAE de type «D»

— Ambassades et missions permanentes: membre du personnel administratif et technique (AT)
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Le titulaire de cette carte jouit du statut diplomatique, a I'exception de I'immunité de juridiction civile et de
celle administrative qui ne sont accordées que dans I'exercice de ses fonctions.
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— Organisations internationales: fonctionnaire de la catégorie professionnelle
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Le titulaire de cette carte jouit de I'immunité de juridiction dans I'exercice de ses fonctions.

Carte de légitimation du DFAE de type «E»

— Ambassades et missions permanentes: membre du personnel de service et membre du personnel recruté localement

— Organisations internationales: fonctionnaire des services généraux
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Le titulaire de cette carte jouit de 'immunité de juridiction dans I'exercice de ses fonctions.

Carte de légitimation du DFAE de type «F»

— Ambassades, missions permanentes et organisations internationales: domestique privé d'un membre du personnel
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Le titulaire de cette carte ne jouit pas de I'immunité de juridiction.
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Carte de légitimation du DFAE de type «G»

— Organisations internationales: fonctionnaire temporaire (fonctionnaire «court-terme») et membre du personnel
détaché
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Le titulaire de cette carte jouit de 'immunité de juridiction dans I'exercice de ses fonctions.

Carte de légitimation du DFAE de type «H»

— Ambassades, consulats, missions permanentes et organisations internationales: personne sans privileges et immunités
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Le titulaire de cette carte ne jouit pas de I'immunité de juridiction et n’a pas accés au marché suisse du travail.

Carte de légitimation du DFAE de type «I»

— Comité international de la Croix-Rouge (CICR): collaborateur du CICR
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Le titulaire de cette carte jouit de 'immunité de juridiction dans I'exercice de ses fonctions. Il n’a pas de privi-
leges douaniers.
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Carte de légitimation du DFAE de type «K»

— Consulats — carte K rose: chef de poste de carriére et fonctionnaire consulaire de carriere
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Le titulaire de cette carte jouit de 'immunité de juridiction dans I'exercice de ses fonctions.

— Consulats — carte K bleue: employé consulaire de carriere
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Le titulaire de cette carte jouit de 'immunité de juridiction dans I'exercice de ses fonctions.

— Consulats — carte K violette: membre du personnel de service et membre du personnel recruté localement
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Le titulaire de cette carte ne jouit pas de I'immunité de juridiction.
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— Consulats — carte K blanche: chef de poste honoraire
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Le titulaire de cette carte jouit de 'immunité de juridiction exclusivement pour les fonctions consulaires.

Carte de légitimation du DFAE de type «L»

— Fédération internationale des Sociétés de la Croix-Rouge et du Croissant-Rouge (FISCR): collaborateur de la FISCR
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Le titulaire de cette carte jouit de 'immunité de juridiction dans I'exercice de ses fonctions. Il n’a pas de privi-
leges douaniers.

Carte de légitimation du DFAE de type «P»

— Organisation européenne pour la recherche nucléaire (CERN): membre du personnel scientifique du CERN

(6)
o Valable du au
1))

E
&
:
:

jouit de I'i ité de juridi dans I ice de ses

(|

Inhaber dieser Karte geniesst Immunitét von der Gerichtsbarkeit fiir dienst-
Tatigkeiten.

| &

z
woow
2 .2
Q= 20
ooow
. o
o 0
2z 22
oW
2. L
0 O
oW
Qoo
)

Date de naissance

Le titulaire de cette carte jouit de 'immunité de juridiction dans I'exercice de ses fonctions.
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Carte de légitimation du DFAE de type «R»

— Membres du personnel non suisse des organisations internationales quasi gouvernementales ou des autres orga-
nismes internationaux et membres de famille qui jouissent du méme statut
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Le titulaire de cette carte ne jouit pas de I'immunité de juridiction.
Carte de légitimation du DFAE de type «S»
Un membre du personnel de nationalité suisse, indépendamment de la fonction qu’il occupe au sein de la représentation
étrangere ou de l'organisation internationale, recoit, en principe, une carte de légitimation de type «S». Les membres

suisses du personnel recrutés localement par les ambassades et les consulats ne regoivent pas de carte. Les fonctionnaires
temporaires suisses (fonctionnaires «court terme») des organisations internationales ne recoivent pas de carte.

— Ambassades et consulats: membre du personnel de carriére de nationalité suisse
— Missions permanentes: membre du personnel de nationalité suisse

— Organisations internationales: fonctionnaire/collaborateur de nationalité suisse

. 1 valable du au
(1))

7 Z Leftitulaire de cette carte jouit de I'immunité de juridiction dans I'exercice de ses
4 Yfonctions.
Prénom: 2 =
Titre / Fonction: % %
i S
2 2
Suisse & 2o

Date de naissance

Le titulaire de cette carte jouit de 'immunité de juridiction dans I'exercice de ses fonctions.

Liste des publications précédentes

JO C 247 du 13.10.2006, p. 85 JO C 214 du 20.7.2012, p. 4
JO C 153 du 6.7.2007, p. 15 JO C 238 du 8.8.2012, p. 5
JO C 64 du 19.3.2009, p. 18 JO C 255 du 24.8.2012, p. 2

JO C 239 du 6.10.2009, p. 7 JO C 242 du 23.8.2013, p. 13



€236/20

Journal officiel de 'Union européenne

30.6.2016

JO C 304 du 10.11.2010, p. 6
JO € 273 du 16.09.2011, p. 11
JO € 357 du 7.12.2011, p. 3
JO C 88 du 24.3.2012, p. 12
JO C 120 du 25.4.2012, p. 4

JO C 182 du 22.6.2012, p. 10

JO C 38 du 8.2.2014, p. 16
JO C 133 du 1.5.2014, p. 2
JO C 360 du 11.10.2014, p. 5
JO € 397 du 12.11.2014, p. 6
JO C 77 du 27.2.2016, p. 5

JO C 174 du 14.5.2016, p. 12




30.6.2016 Journal officiel de 'Union européenne C236/21

INFORMATIONS RELATIVES A L'ESPACE ECONOMIQUE EUROPEEN

AUTORITE DE SURVEILLANCE AELE

Invitation a présenter des observations, en application de larticle 1¢r, paragraphe 2, de la partie I
du protocole 3 de l'accord entre les Etats de 'AELE relatif a linstitution d’une Autorité de
surveillance et d’'une Cour de justice, concernant des questions relatives a des aides d’Etat

(2016/C 236/10)

Par la décision n° 489/15/COL, reproduite dans la langue faisant foi dans les pages qui suivent le présent
résumé, I'Autorité de surveillance AELE a informé les autorités norvégiennes de sa décision d'ouvrir la procé-
dure prévue a larticle 1¢, paragraphe 2, de la partie I du protocole 3 de l'accord entre les Etats de TAELE relatif
a l'institution d'une Autorité de surveillance et d'une Cour de justice a 'égard de la mesure susmentionnée.

Les parties intéressées sont invitées a formuler des observations sur la mesure en cause dans un délai d'un
mois suivant la date de publication en les envoyant a:

Autorité de surveillance AELE
Greffe

Rue Belliard 35

1040 Bruxelles

BELGIQUE

Ces observations seront communiquées aux autorités norvégiennes. Lidentité des parties intéressées qui
présentent des observations peut faire 'objet d’'un traitement confidentiel sur demande écrite et motivée.

RESUME
Procédure

Les autorités norvégiennes ont notifié le régime de cotisations de sécurité sociale différenciées 2014-2020 conformé-
ment a l'article 1e, paragraphe 3, de la partie I du protocole 3, par lettre du 13 mars 2014 (!). Sur la base de cette
notification et des informations soumises par la suite (?), 'Autorité a autorisé le régime d’aides notifié par sa décision
ne 225/14/COL du 18 juin 2014

Par son arrét du 23 septembre 2015 dans laffaire E-23/14, Kimek Offshore AS[ESA (°), la Cour AELE a annulé, en
partie, la décision de I'Autorité.

Par lettre datée du 15 octobre 2015 (*), I'Autorité a demandé des informations aux autorités norvégiennes. Par lettre du
6 novembre 2015 (), les autorités norvégiennes ont répondu a cette demande d'informations.

Description de la mesure

Le régime général de cotisations de sécurité sociale différenciées en tant que tel vise a réduire ou a prévenir la dépopula-
tion dans les régions les moins peuplées de Norvege en stimulant l'emploi. Le régime d’aides au fonctionnement com-
pense les cofits de I'emploi en réduisant le taux des cotisations de sécurité sociale dans certaines zones géographiques.
En régle générale, les intensités d’aide varient selon la zone géographique dans laquelle I'unité d’activité est enregistrée.
Le droit norvégien requiert que les entreprises enregistrent des sous-unités pour chaque activité exercée (°). Si une entre-
prise exerce divers types d’activités, des sous-unités distinctes doivent étre enregistrées. En outre, des unités distinctes
doivent étre enregistrées si les activités sont exercées dans plusieurs lieux géographiques.

() Documents n° 702438-702440, 702442 et 702443.

(%) Voir le point 2 de la décision n° 225/14/COL, disponible en ligne: http:/[www.eftasurv.int/media/state-aid/Consolidated_version_-
_Decision_225_14_COL__NOR_Social_Security_contributions_2014-2020.pdf

Non encore publié au Recueil.

Document n° 776348.

Documents n° 779603 et 779604.

Loi relative au registre de coordination des entités juridiques (LOV-1994-06-03-15).


http://www.eftasurv.int/media/state-aid/Consolidated_version_-_Decision_225_14_COL__NOR_Social_Security_contributions_2014-2020.pdf
http://www.eftasurv.int/media/state-aid/Consolidated_version_-_Decision_225_14_COL__NOR_Social_Security_contributions_2014-2020.pdf
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Par dérogation a la regle générale en matiére d'enregistrement, le régime s'applique également aux entreprises enregis-
trées en dehors de la zone admissible qui recrutent des travailleurs dans la zone admissible pour y exercer des activités
mobiles (aux fins de la présente décision, ces activités sont désignées par le terme «services ambulatoires»). Ceest cette
dérogation qui est a 'examen dans la décision en question. La base juridique nationale du régime en tant que tel est la
section 23-2 de la loi nationale sur l'assurance (!). La base juridique nationale de la dérogation est la section 1(4) de la
décision n° 1482 du Parlement norvégien du 5 décembre 2013 concernant la détermination des taux d'imposition, etc.
au titre de la loi nationale sur I'assurance.

La dérogation s'applique uniquement lorsque le salarié effectue au moins la moitié de ses jours de travail dans la zone
admissible. En outre, le taux réduit n'est applicable qu'a la part du travail exercée dans cette zone.

Appréciation de la mesure

LAutorité doit apprécier si la dérogation est compatible avec le fonctionnement de I'accord EEE sur la base de son
article 61, paragraphe 3, point c), conformément aux lignes directrices de I'Autorité relatives aux aides d’Etat a finalité
régionale pour 2014-2020 (3 (ci-apres les «lignes directrices).

Les aides a finalité régionale ne peuvent promouvoir efficacement le développement économique des zones défavorisées
que si elles sont accordées pour susciter des investissements supplémentaires ou l'activité économique dans ces zones ().
Les aides au fonctionnement a finalité régionale ne peuvent étre couvertes par l'article 61, paragraphe 3, point c), de
laccord EEE que si elles sont accordées pour remédier a des handicaps spécifiques ou permanents rencontrés par les
entreprises dans les régions défavorisées (*).

La question n’est pas de savoir si la portée géographique du régime en tant que tel est limitée aux régions défavorisées.
La portée de la présente décision est limitée a la dérogation. La question est de savoir si cette dérogation, qui suppose
que des entreprises enregistrées en dehors des régions défavorisées couvertes par le régime puissent bénéficier d’aides au
titre du régime dans la mesure ol elles exercent des activités économiques dans lesdites régions défavorisées, est compa-
tible avec les régles en matiére d’aides d’Etat. En d’autres termes, la dérogation permet-elle de remédier a des handicaps
spécifiques ou permanents rencontrés par les entreprises dans les régions défavorisées?

Il incombe aux autorités norvégiennes de démontrer le risque de dépopulation en l'absence de la dérogation (°). Les
autorités norvégiennes ont souligné les avantages de la dérogation pour les entreprises locales, qui peuvent accéder,
a moindre cofit, a une main-d'ceuvre spécialisée qui ne serait, autrement, pas disponible. Par ailleurs, la dérogation
entraine une concurrence accrue entre services ambulatoires dans les zones admissibles, ce qui est également bénéfique
pour les entreprises locales (autres que celles fournissant des services ambulatoires), étant donné que des services ambu-
latoires moins cofiteux contribuent a rendre I'exercice d'une activité dans la zone admissible plus attractif et plus ren-
table. Le recours a une aide au titre du régime est un instrument indirect dans le sens ou il est utilisé pour réduire le
cott lié a l'emploi de travailleurs et, partant, pour réduire ou prévenir la dépopulation. Lidée est que le marché du
travail est le facteur le plus influent dans le choix du lieu ou les personnes s’établissent.

Les autorités norvégiennes affirment en outre que les entreprises enregistrées en dehors de la zone admissible engage-
ront occasionnellement des travailleurs dans les zones admissibles. Les entreprises fourniront ainsi des emplois qui,
méme s'ils sont de nature plus temporaire, contribueront néanmoins a accroitre les revenus salariaux dans les régions
admissibles, ce qui stimulera également l'activité économique. Les autorités norvégiennes affirment en outre que les sala-
riés qui résident temporairement dans la zone admissible achéteront des biens et services locaux et contribueront donc
a I'économie locale. Cela s’applique en particulier aux salariés qui se rendent dans cette zone spécialement pour une
courte ou une moyenne durée, étant donné qu'ils séjourneront vraisemblablement a I'hotel, mangeront au restaurant,
etc. Les autorités norvégiennes ont estimé le montant de l'aide résultant de la dérogation a deux pour cent de l'aide
totale pour 2015, mais soulignent que cette estimation est incertaine. Deux pour cent représentent environ
19000 000 EUR (°). LAutorité invite les autorités norvégiennes a fournir des informations plus précises sur l'incidence
financiere de la dérogation.

En plus des observations générales susmentionnées, les autorités norvégiennes n'ont pas démontré le risque de dépopu-
lation de la zone concernée en l'absence de dérogation. L'Autorité est d’avis qu'une mesure, pour satisfaire aux exigences
des lignes directrices, doit avoir des effets qui exceédent une hausse marginale des possibilités d’emploi temporaire et des
dépenses dans la zone admissible. Sur cette base, elle invite les autorités norvégiennes a fournir de plus amples informa-
tions pour démontrer le risque de dépopulation en I'absence de la dérogation.
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En ce qui concerne les effets sur la concurrence et les échanges, les autorités norvégiennes affirment que la dérogation
crée une égalité de traitement pour toutes les entreprises présentes dans les zones défavorisées étant donné qu'elle
s'applique de maniere égale a toutes les entreprises établies dans 'EEE. Ce faisant, elle permet d’éviter tout effet négatif
indu sur la concurrence. LAutorité est d’avis qu'il s’agit d'un élément positif a la lumiére des points 3 et 53 des lignes
directrices. Toutefois, les entreprises enregistrées dans la zone admissible peuvent, de maniere générale, étre confrontées
a des difficultés plus permanentes que les entreprises qui envoient simplement leurs salariés travailler dans la zone sur
une base non permanente. Les autorités norvégiennes affirment que les entreprises enregistrées en dehors de la zone
admissible peuvent souffrir d'un désavantage concurrentiel par rapport aux entreprises locales, notamment en raison des
cotits de transport et d’hébergement du personnel. Elles n'ont présenté aucune donnée ni aucun argument supplémen-
taire pour appuyer cette hypotheése. UAutorité invite les autorités norvégiennes a préciser plus en détail en quoi la déro-
gation n'a aucun effet négatif indu sur la concurrence et a soumettre des informations complémentaires a cette fin.

Les autorités norvégiennes soulignent qu’il est évident que la dérogation a un effet incitatif. Or, l'effet incitatif d’'une aide
ne peut simplement étre supposé. S'il n'est pas nécessaire de fournir des éléments démontrant qu'une aide accordée dans
le cadre d’'un régime incite chacun de ses bénéficiaires a exercer une activité qu'il n‘aurait pas exercée en l'absence d’aide,
leffet incitatif doit, au minimum, étre fondé sur une théorie économique solide. 1l ne suffit pas d’alléguer simplement
une prétendue évidence. S'il est vrai que la dérogation pour les entreprises enregistrées en dehors des zones admissibles
réduit les cotts de main-d’ceuvre liés aux services ambulatoires dans les zones admissibles, les autorités norvégiennes
n'ont fourni ni preuves ni arguments soutenant Ihypothese qu'en l'absence daide, le niveau dactivité économique dans
la zone serait significativement réduit en raison des probléemes auxquels 'aide vise a remédier ().

Les autorités norvégiennes expliquent que les entreprises qui fournissent des services ambulatoires peuvent enregistrer,
dans une certaine mesure, des sous-unités dans la zone admissible. En outre, elles sont tenues de procéder a un tel
enregistrement lorsqu'un salarié au moins travaille pour I'unité mére dans une zone distincte, et que l'entreprise peut
y étre visitée.

Les autorités norvégiennes affirment qu'en I'absence de la dérogation pour les services ambulatoires dans la zone admis-
sible, il existerait une différence de traitement injustifiée selon que l'entreprise qui fournit le service a établi ou non une
sous-unité dans la zone admissible.

Premiérement, 'Autorité ne comprend pas clairement ce que signifie exactement «orsqu'un salarié au moins travaille
pour l'unité mere dans une zone distincte, et que I'entreprise peut y étre visitée». Elle invite des lors les autorités norvé-
giennes a apporter des précisions.

Deuxiémement, le principe d’égalité de traitement est un principe général du droit de 'EEE. Toutefois, il ne peut a lui
seul servir de base pour justifier la dérogation. Celle-ci doit elle-méme étre compatible avec le fonctionnement de
l'accord EEE.

Pour conclure, 'absence des informations pertinentes telles que décrites plus haut améne I'Autorité & douter de la com-
patibilité de la dérogation avec le fonctionnement de 'accord EEE.

EFTA SURVEILLANCE AUTHORITY DECISION
No 489/15/COL
of 9 December 2015

opening a formal investigation into the exemption rule for ambulant services under the scheme on
differentiated social security contributions 2014-2020

(Norway)

The EFTA Surveillance Authority (‘the Authority’),

HAVING REGARD to:

the Agreement on the European Economic Area (‘the EEA Agreement’), in particular to Article 61,
Protocol 26 to the EEA Agreement,

the Agreement between the EFTA States on the Establishment of a Surveillance Authority and a Court of Justice (‘the
Surveillance and Court Agreement’), in particular to Article 24,

Protocol 3 to the Surveillance and Court Agreement (Protocol 3’), in particular to Article 1(2) of Part I and Articles 4(4)
and 6(1) of Part I,

(") Point 71 des lignes directrices.
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Whereas:

I. FACTS
1. Procedure

(1)  The Norwegian authorities notified the regionally differentiated social security contributions scheme 2014-2020
pursuant to Article 1(3) of Part I of Protocol 3 by letter of 13 March 2014 (). On the basis of that notification
and information submitted thereafter (%), the Authority approved the notified aid scheme by its Decision
No 225/14/COL of 18 June 2014.

By its judgment o eptember 2015 in case E- 4 Kime shore v ESA (°) the EFT ourt annulled, in
2 y its judg f 23 September 20 23/1 imek Offshore AS SA () th A C lled
part, the Authority’s decision.

(3) By letter dated 15 October 2015 (%), the Authority requested information from the Norwegian authorities. By
letter dated 6 November 2015 (°), the Norwegian authorities replied to the information request.

2. The scheme as such is not the subject of the formal investigation

(4) By its judgment the EFTA Court partly annulled the Authority’s decision approving the aid scheme. The aid
scheme as such is not subject to the renewed scrutiny carried out by the Authority in the present formal investi-
gation. The subject of this formal investigation is merely the part of the scheme (an exemption rule for ambulant
services) for which the Authority’s approval was annulled.

3. The scheme
3.1 Objective

(5)  The objective of the general scheme on differentiated social security contributions as such is to reduce or prevent
depopulation in the least inhabited regions in Norway, by stimulating employment. The operating aid scheme
offsets employment costs by reducing the social security contribution rates in certain geographical areas. As
a main rule, the aid intensitites vary according to the geographical area in which the business unit is registered.
The rules on registration are explained in greater detail below.

3.2 National legal basis

(6)  The national legal basis for the scheme as such is Section 23-2 of the National Insurance Act (%). This provision
sets out the employer’s general obligation to pay social security contributions calculated on the basis of gross
salary paid to the employee. According to paragraph 12 of that section, the Norwegian Parliament may adopt
regionally differentiated rates, as well as specific provisions for undertakings within certain sectors. Thus, it is the
National Insurance Act, in conjunction with the annual decisions of the Norwegian Parliament, that forms the
national legal basis for the scheme.

(7)  For further detail on the aid scheme as such, reference is made to the Authority’s Decision No 225/14/COL.

3.3 Rules on registration

(8)  As a main rule, aid eligibility depends on whether a business is registered in the eligible area. As noted above,
the main rule of the scheme is that aid intensities vary according to the geographical area in which the business
is registered.

(9)  Norwegian law requires undertakings to register sub-units for each separate business activity performed (). If an
undertaking performs different kinds of business activities, separate sub-units must be registered. Moreover, sepa-
rate units must be registered if the activities are performed in different geographical locations.

(10)  According to the Norwegian authorities, the ‘separate business activitiy’ criterion is met when at least one
employee carries out work for the parent unit in a separate area, and the undertaking may be visited there. Each
sub-unit forms its own basis for the calculation of the differentiated social security contribution, depending on
their registered location. Thus, an undertaking registered outside the area eligible for aid under the scheme will
be eligible for aid if, and in so far as, its economic activities are performed within a sub-unit located within the
eligible area.

(*) Documents No 702438-702440, 702442 and 702443.

(*) See paragraph 2 of Decision No 225/14/COL, available online: http:/[www.eftasurv.int/media/state-aid/Consolidated_version_-
_Decision_225_14_COL__NOR_Social_Security_contributions_2014-2020.pdf

(}) Not yet reported.

(% Document No 776348.

(*) Documents No 779603 and 779604.

() LOV-1997-02-28-19.

(') The Act on the Coordinating Register for Legal Entities (LOV-1994-06-03-15).


http://www.eftasurv.int/media/state-aid/Consolidated_version_-_Decision_225_14_COL__NOR_Social_Security_contributions_2014-2020.pdf
http://www.eftasurv.int/media/state-aid/Consolidated_version_-_Decision_225_14_COL__NOR_Social_Security_contributions_2014-2020.pdf
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3.4 Ambulant services — the measure under scrutiny

(11) By way of exemption from the main rule on registration, the scheme also applies to undertakings registered
outside the eligible area where they hire out workers to the eligible area and where their employees are engaged
in mobile activities within the eligible area (for the purposes of this decision, this is referred to as ‘ambulant
services). This is the exemption rule under scrutiny in the decision at hand. The national legal basis for that
exemption is provided for by section 1(4) of the Norwegian Parliament’s Decision No 1482 of 5 December 2013
on determination of the tax rates etc. under the National Insurance Act for 2014.

(12)  The exemption applies only when the employee spends half or more of his working days in the eligible area.
Further, the reduced rate is only applicable for the part of the work carried out there. As a principal rule, the tax
registration period is one calendar month.

(13)  This entails that if an employee of an Oslo-registered entity (Oslo is in Zone 1, an ineligible zone, where the rate
therefore is the standard 14,1 %) completes 60 % of his work one calendar month in Varde (which is in Zone 5
where the applicable rate is 0 %) and the rest in Oslo, the undertaking will be eligible for the zero-rate on the
salary to be paid for the work carried out in Vardg, but not for the work carried out in Oslo.

4. The judgment of the EFTA Court

(14)  The EFTA Court annuled the Authority’s decision in so far as it closed the preliminary investigation as regards the aid
measure in section 1(4) of the Norwegian Parliament’s Decision No 1482 of 5 December 2013 on determination of
the tax rates etc. under the National Insurance Act for 2014. Section 1(4) is drafted in such a way as to conflate,
together with the exemption rule (which is the subject of the present decision), an anti-circumvention measure
designed to prevent undertakings from claiming aid under the scheme by virtue of simply registering their business
within an area with a lower rate of social security contributions, even if they then proceed to conduct ambulatory
activities or hire out their employees to work in an area with a higher rate. The anti-circumvention measure is not
subject to the present procedure (').

5. Comments by the Norwegian authorities

(15) The Norwegian authorities argue that the exemption rule for ambulant services is compatible with the function-
ing of the EEA Agreement on the basis of its Article 61(3)(c) and that it is in line with the Authority’s Guidelines
on Regional State Aid for 2014-2020 (the RAG) ().

(16) The Norwegian authorities have explained that the exemption rule accounts for about two percent of the total
aid granted under the scheme for 2015. They stress that this calculation is based on uncertain estimates.

(17) The Norwegian authorities have explained that in Norway, access to employment is the most influential factor
when it comes to peoples’ choice of residence. The social security contribution is as a main rule calculated on
the basis of the rate applicable in the zone in which the employer is considered to carry out business activity.
This rule is based on the premise that only undertakings performing economic activity in the eligible area should
receive aid, and only to the extent that they are performing business activities in that area. This is a fundamental
premise for the aid scheme.

(18) Where a company is registered, is not, and should not be, decisive. There are many sectors that frequently pro-
vide ambulant services. As an example, it would be too burdensome to require all construction firms to register
their activities locally wherever they were to carry out work in order to be eligible for reduced social security
rates. Neither Article 61(3)(c) nor the RAG or the GBER (*) contain requirements on where regional aid beneficia-
ries need to be registered. A formalistic approach where the registered location of the beneficiary is decisive in all
cases has no basis in Article 61(3)(c). To the contrary, it would be difficult to reconcile with the RAG which
focusses on whether the aid promotes economic activity in disadvantaged areas and not whether beneficiaries are
registered within the area covered by the scheme. The underlying realities, i.e. whether the undertaking carries
out economic activity within the eligible area, should be decisive. Furthermore, undertakings performing ambu-
lant services can to some extent register sub-units in the eligible area. In the absence of the exemption rule for
ambulant serices in the eligible area, there would be an unjustified difference in treatment depending on whether
the service providing undertaking had established a sub-unit in the eligible area.

(") See Order of the EFTA Court of 23.11.2015 in Case E-23/14 INT Kimek Offshore AS v ESA (not yet reported).

() OJL 166, 5.6.2014, p. 44 and EEA Supplement No 33, 5.6.2014, p. 1.

(*) The General Block Exemption Regulation (GBER). Commission Regulation (EU) No 651/2014 of 17 June 2014 declaring certain cate-
gories of aid compatible with the internal market in application of Articles 107 and 108 of the Treaty (O] L 187, 26.6.2014, p. 1),
incorporated into the EEA Agreement by EEA Joint Committee Decision No 152/2014 (OJ L 342, 27.11.2014, p. 63 and EEA Supple-
ment No 71, 27.11.2014, p. 61) at point 1j of Annex XV to the EEA Agreement.



Journal officiel de 'Union européenne 30.6.2016

(24)

(25)

(26)

(29)

The Norwegian authorities contend that the exemption rule contributes to an objective of common interest in
a number of ways. They firstly note that undertakings in the eligible area can access, at a lower cost, specialised
labour that would otherwise not be available. Secondly, the rule leads to increased competition between ambulant
services in eligible areas. This is beneficial for local undertakings, other than those providing ambulant services, as
lower costs for ambulant services make it more attractive and more profitable to run a business in the eligible area.
Thirdly, employees with a temporal stay in the eligible area will buy local goods and services and thereby contribute
to the local economy. This applies in particular to employees commuting to the location especially in the short or
medium term as they are likely to stay in hotels, eat in restaurants etc. Fourthly, undertakings located in central areas
may also hire personnel residing in the area where the ambulant services are performed. Even if the jobs are tempo-
rary in nature, they will contribute to increased wage income in the eligible regions, which also stimulates economic
activity. Finally, undertakings registered outside the eligible zone may have a competitive disadvantage compared to
local firms due to i.a. costs of transporting and lodging of personnel.

In the view of the Norwegian authorities, it is evident that the exemption rule has an incentive effect as it
reduces labour costs for ambulant services.

Finally, the Norwegian authorities stress that the exemption rule creates a level playing field for all undertakings
active in the disadvantages areas. The rule applies equally to any EEA-based undertaking. This ensures that undue
adverse effects on competition are avoided.

II. ASSESSMENT
1. The presence of state aid
Article 61(1) of the EEA Agreement reads as follows:

‘Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States or through State
resources in any form whatsoever which distorts or threatens to distort competition by favouring certain undertakings or the
production of certain goods shall, in so far as it affects trade between Contracting Parties, be incompatible with the function-
ing of this Agreement.’

This implies that a measure constitutes state aid within the meaning of Article 61(1) of the EEA Agreement if the
following conditions are cumulatively fulfilled: (i) there must be an intervention by the state or through state
resources, (i) that intervention must confer a selective economic advantage on the recipients, (iii) it must be
liable to affect trade between EEA States and (iv) it must distort or threathen to distort competition.

In Decision No 225/14/COL, the Authority concluded that the scheme on differentiated social security contribu-
tions 2014-2020 constitutes an aid scheme. The Authority refers to its reasoning in paragraphs 68-74 of that
decision. The exemption rule for ambulant services is part of the provisions providing for that aid scheme. It
increases the scope of the scheme in the sense that it widens the circle of potential beneficiaries to undertakings
that are not registered in the eligible areas. As with the other aid granted under the scheme, extending the
scheme to the undertakings registered outside of the eligible areas results in state resources conferring selective
advantages on undertakings. These advantages are liable to affect trade and distort competition.

2. Procedural requirements

Pursuant to Article 1(3) of Part I of Protocol 3: ‘the EFTA Surveillance Authority shall be informed, in sufficient time to
enable it to submit its comments, of any plans to grant or alter aid. ... The State concerned shall not put its proposed
measures into effect until the procedure has resulted in a final decision’.

The Norwegian authorities implemented the exemption rule after the Authority approved it by Decision
No 225/14/COL. With the annulment of the Authority’s approval of the rule by the EFTA Court, the aid has
become unlawful.

3. Compatibility of the aid

The Authority must assess whether the exemption rule is compatible with the functioning of the EEA Agreement
on the basis of its Article 61(3)(c) in line with the RAG.

The exemption rule for ambulant services entitles undertakings that are not registered in the eligible area to
benefit from reduced social security charges when and to the extent that they carry out economic activities in
the registered area. Neither Article 61(3)(c) EEA nor the RAG (nor the regional aid rules in the GBER) formally
require that regional aid beneficiaries are registered in the assisted areas.

Regional aid can be effective in promoting the economic development of disadvantaged areas only if it is
awarded to induce additional investment or economic activity in those areas (*). Regional operating aid can only
fall under Article 61(3)(c) EEA if it is awarded to tackle specific or permanent handicaps faced by undertakings in
disadvantaged regions (?).

(") Para. 6 of the RAG.
(*) Para. 16 of the RAG.
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(30) There is no question that the geographical scope of the scheme as such is restricted to disadvantaged regions.
The scope of this decision is limited to the exemption rule. The question is whether that rule, which entails that
undertakings registered outside the disadvantaged regions covered by the scheme can benefit from aid under the
scheme to the extent that they carry out economic activities in the disadvantaged regions is compatible with the
state aid rules. In other words, does the exemption rule tackle specific or permanenet handicaps faced by under-
takings in the disadvantaged regions?

(31) It is for the Norwegian authorities to demonstrate the risk of depopulation in the absence of the exemption
rule ("). The Norwegian authorities have underlined the benefits of the exemption rule for local undertakings.
They can access, at a lower cost, specialised labour that would otherwise not be available. Moreover, the exemp-
tion rule leads to increased competition between ambulant services in the eligible areas, which again is beneficial
for local undertakings (other than those providing ambulant services) since lower costs for ambulant services
make it more attractive and more profitable to run a business in the eligible area. The use of aid under the
scheme is an indirect tool in the sense that it is used to reduce the cost of employing workers as a measure to
reduce or prevent depopulation. The idea is that the labour market is the most important factor influencing
where people live.

(32) The Norwegian authorities have further argued that the firms registered outside the eligible area occasionally will
hire workers in the eligible areas. Thereby the firms will provide jobs that, although of a more temporary nature,
will nevertheless contribute to increased wage income in the eligible regions. This also stimulates economic activ-
ity. The Norwegian authorities furthermore argue that employees who temporarily stay in the eligible area will
buy local goods and services and thereby contribute to the local economy. This applies in particular to employ-
ees commuting to the location especially on short or medium term as they are likely to stay in hotels, eat in
restaurants, etc. The Norwegian authorities have estimated the amount of aid resulting from the exemption rule
to be two percent of the total aid for 2015 which they stress is an uncertain estimate. Two percent amounts to
approximately EUR 19 million (?). The Authority invites the Norwegian authorities to provide more precise infor-
mation about the financial effect of the rule.

(33)  Apart from the above remarks of a general nature, the Norwegian authorities have not demonstrated the risk of
depopulation of the relevant area in the absence of the exemtion rule. It is the view of the Authority that
a measure, in order to meet the requirements of the RAG, must have effects exceeding a marginal increase of
temporary employment possibilities and spending in the eligible area. On this basis, the Authority invites the
Norwegian authorities to provide more information to demonstrate the risk of depopulation in the absence of
the exemption rule.

(34) In terms of effect on competition and trade of the exemption rule, the Norwegian authorities argue that the
exemption rule creates a level playing field for all undertakings active in the disadvantaged areas as it applies
equally to any EEA-based undertaking. The consequence is that it ensures that undue adverse effects on competi-
tion are avoided. It is the view of the Authority that this is a positive feature in light of paras. 3 and 53 of the
RAG. However, the undertakings registered within the eligible area may, in general, face more permanent difficul-
ties than the undertakings that merely send their employees to work in the area on a non-permanent basis. The
Norwegian authorities argue that undertakings registered outside the eligible zone may have a competitive disad-
vantage compared to local firms due to i.a. costs of transporting and lodging of personnel. The Norwegian
authotities have not presented any data or further reasoning to back up this assumption. The Authority invites
the Norwegian authorities to further clarify why it is that the exemption rule does not have undue adverse
effects on competition and to submit further information to back this up.

(35) The Norwegian authorities have stressed that it is evident that the exemption rule has an incentive effect. Incen-
tive effect of an aid cannot merely be assumed. While it is not necessary to provide individual evidence that aid
under a scheme provides each beneficiary with an incentive, on an individual basis, to carry out an activity it
would not otherwise have carried out, the incentive effect must, at the least, be based on sound economic the-
ory. It is not sufficient merely to refer to an alleged obviousness. While it is true that the exemption rule for
companies registered outside the eligible areas reduces labour costs for ambulant services in the eligible areas, the
Norwegian authorities have not provided evidence or arguments to the effect that it is likely that, in the absence
of aid, the level of economic activity in the area would be significantly reduced due to the problems that the aid
is intended to address (%).

(36) The Norwegian authorities have explained that undertakings performing ambulant services to some extent can
register sub-units in the eligible area. Moreover, they are required to do so when at least one employee carries
out work for the parent unit in a separate area, and the undertaking may be visited there.

(37) The Norwegian authorities argue that in the absence of the exemption rule for ambulant services in the eligible
area, there would be an unjustified difference in treatment depending on whether the service providing undertak-
ing had established a sub-unit in the eligible area.

(") Para. 43 of the RAG.
(%) Based on the notified 2013 budget, see para. 49 of the Authority’s Decision No 225/14/COL.
(}) Para. 71 of the RAG.
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(41)

(42)

(43)

(44)

Firstly, it is not clear to the Authority what the requirement that ‘at least one employee carries out work for the
parent unit in a separate area, and the undertaking may be visited there’ entails. The Authority therefore invites
the Norwegian authorities to clarify this.

Secondly, the the principle of equal treatment is a general principle of EEA law. However, this cannot in and of
itself serve as a basis to justify the exemption rule. The exemption rule must itself be compatible with the func-
tioning of the EEA Agreement.

In conclusion, the absence of the relevant information, as described above, leads the Authority to have doubts
about the compatibility of the exemption rule with the functioning of the EEA Agreement.

4. Conclusion

As set out above, the Authority has doubts as to whether the exemption rule for ambulant services under the
scheme on differentiated social security contributions 2014-2020 is compatible with the functioning of the EEA
Agreement.

Consequently, and in accordance Article 4(4) of Part II of Protocol 3, the Authority is obliged to open the formal
investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The decision to open a formal investi-
gation procedure is without prejudice to the final decision of the Authority, which may conclude that the mea-
sure is compatible with the functioning of the EEA Agreement.

The Authority, acting under the procedure laid down in Article 1(2) of Part I of Protocol 3, invites the Norwe-
gian authorities to submit, by 10 January 2016 their comments and to provide all documents, information and
data needed for the assessment of the compatibility of the measure in light of the state aid rules.

The Authority reminds the Norwegian authorities that, according to Article 14 of Part II of Protocol 3, any
incompatible aid unlawfully granted to the beneficiaries will have to be recovered, unless this recovery would be
contrary to a general principle of EEA law, such as the protection of legitimate expectations.

HAS ADOPTED THIS DECISION:

Article 1

The formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3 is opened into the exemption rule
for ambulant services under the scheme on differentiated social security contributions 2014-2020.

Article 2

The Norwegian authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their comments on
the opening of the formal investigation procedure by 10 January 2016.

Article 3

The Norwegian authorities are requested to provide by 10 January 2016, all documents, information and data needed
for assessment of the compatibility of the aid measure.

Article 4

This Decision is addressed to the Kingdom of Norway.

Article 5

Only the English language version of this decision is authentic.

Done in Brussels, on 9 December 2015

For the EFTA Surveillance Authority

Sven Erik SVEDMAN Helga JONSDOTTIR

President College Member
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Invitation a présenter des observations en application de larticle 1¢r, paragraphe 2, de la partie I
du protocole 3 de l'accord entre les Etats de 'AELE relatif a Iinstitution d’'une Autorité de
surveillance et d’'une Cour de justice concernant des questions relatives a des aides d’Etat ayant
trait 2 une aide potentielle octroyée a Hurtigruten ASA en vertu de I'accord cotier portant sur
I'exploitation de services de transport maritime par Hurtigruten de 2012 a 2019

(2016/C 236/11)

Par la décision n° 490/15/COL du 9 décembre 2015, reproduite dans la langue faisant foi dans les pages
qui suivent le présent résumé, I'Autorité de surveillance AELE a ouvert la procédure prévue a larticle 1¢,
paragraphe 2, de la partie I du protocole 3 de l'accord entre les Etats de 'AELE relatif a l'institution d'une
Autorité de surveillance et d'une Cour de justice. Les autorités norvégiennes ont recu copie de la décision.

Par la présente, I'Autorité de surveillance AELE invite les Etats de I'AELE, les Etats membres de 'Union
européenne et les parties intéressées a soumettre leurs observations sur la mesure en question dans un
délai d'un mois a compter de la publication de la présente communication, a I'adresse suivante:

Autorité de surveillance AELE
Greffe

Rue Belliard 35

1040 Bruxelles

BELGIQUE

Ces observations seront communiquées aux autorités norvégiennes. Lidentité des parties intéressées qui
présentent des observations peut faire 'objet d’'un traitement confidentiel sur demande écrite et motivée.

RESUME
Contexte

Hurtigruten ASA (Hurtigruten») exploite des services de transport combiné (personnes et marchandises) le long de la
cote norvégienne entre Bergen et Kirkenes.

A lissue d’une procédure d’'appel doffres, un accord concernant la fourniture de services sur la liaison cotiére Bergen-
Kirkenes durant la période comprise entre le 1¢r janvier 2012 et le 31 décembre 2019 (I'«accord Hurtigruten») a été
signé avec Hurtigruten le 13 avril 2011. Cet accord prévoit des liaisons quotidiennes entre ces deux villes, avec escales
dans 32 ports intermédiaires, tout au long de 'année. Hurtigruten transporte également des marchandises entre Tromse
et Kirkenes. Les services proposés doivent, conformément a l'accord conclu, répondre a certaines exigences en termes de
capacités et de navires. Les navires utilisés sur la liaison cotiére doivent pouvoir transporter au minimum 320 passagers,
posséder des cabines avec couchettes pouvant accueillir au moins 120 personnes et avoir une capacité de transport de
fret en soute minimale de 150 europalettes avec une hauteur de chargement normale. Ils doivent aussi respecter les
exigences légales et techniques figurant a la section 4.4 du cahier des charges.

Les services couverts par 'accord Hurtigruten donnent lieu au versement, par les autorités norvégiennes, d'une compen-
sation de 5120 millions de NOK au total durant les huit années d’application de l'accord.

Appréciation de la compensation accordée sous I'angle des aides d’Etat

Le seul critere de la notion d’aide d’Etat qui est en cause en l'espéce consiste a savoir si I'accord a conféré un avantage
économique sélectif indu a Hurtigruten.

Avantage économique sélectif conféré a Hurtigruten

L'Autorité de surveillance AELE a procédé a 'appréciation des quatre critéres énoncés par la Cour dans l'arrét Altmark (1).
Elle a constaté qu'a ce stade, aucun ne semblait satisfait, et qu'un avantage sélectif avait donc été conféré a Hurtigruten
au sens de l'article 61, paragraphe 1, de l'accord EEE.

En ce qui concerne la premiere condition tenant a la définition claire d'une obligation de service public, I'Autorité de
surveillance AELE doute que l'exigence définie a la section 4-2 de l'accord Hurtigruten concernant une capacité de

(") Arrét dans l'affaire Altmark Trans et Regierungsprasidium Magdeburg/Nahverkehrsgesellschaft Altmark (cAltmark»), C-280/00, EU:C:
2003:415, points 87 a 93.
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réserve puisse étre qualifiée par la Norvege de service d'intérét économique général (SIEG»). Elle invite les autorités
norvégiennes a fournir une justification objective de la nécessité d’une obligation de service public (<OSP») compte tenu
des fluctuations saisonniéres du transport de passagers d'affaires.

En ce qui concerne le deuxieéme critére et le fait que les parametres sur la base desquels est calculée la compensation
doivent étre préalablement établis de fagon objective et transparente, IAutorité doute a ce stade que l'obligation de dis-
poser d’'une capacité de réserve soit liée au nombre effectif de passagers transportés en vertu de I'OSP. Il n'existe pas, par
exemple, de méthode objective et transparente permettant de calculer préalablement le cott par passager/kilomeétre. Hur-
tigruten a établi un budget distinct comprenant I'ensemble des cotits et bénéfices imputables aux liaisons relevant d’une
OSP. Cette comptabilité séparée ne vise cependant pas a établir préalablement les paramétres de calcul de la compensa-
tion, qui sont directement liés aux pertes et aux codts réels (cotts en termes de capacité et de passagers) supportés par
Hurtigruten.

En ce qui concerne le troisiéme critére, 'Autorité de surveillance AELE émet des doutes quant a la question de savoir si
les autorités norvégiennes ont veillé a ce que la compensation accordée ne dépasse pas ce qui était nécessaire pour
couvrir tout ou partie des cotits occasionnés par l'exécution de l'obligation de service public, en tenant compte des
recettes y relatives ainsi que d'un bénéfice raisonnable pour 'exécution de ces obligations.

L'Autorité ne peut, a ce stade, exclure que Hurtigruten ait bénéficié d’'une surcompensation pour la fourniture du service
public. Pour parvenir a cette conclusion préliminaire, lAutorité a analysé les éléments suivants:

i) Hurtigruten ne réserve pas une capacité pour les passagers transportés en vertu de I'obligation de service public lui
incombant, mais vend au contraire sa capacité a des passagers de croisiére tout en maintenant la compensation de
service public & un niveau identique;

ii) cette compensation a augmenté sensiblement par rapport a la période contractuelle précédente;
i) Hurtigruten continue de bénéficier d'une compensation pour des services quelle n'a pas fournis; et

iv) elle cherche en outre a faire baisser les taxes portuaires qu'elle doit acquitter, tout en maintenant la compensation de
service public & un niveau inchangé.

Enfin, ce qui concerne le quatrieme critere, relatif au lancement d’une procédure d'appel d'offres ou a la réalisation d’'une
évaluation comparative avec un opérateur efficace, I'Autorité de surveillance AELE, se fondant sur la procédure d'appels
d'offres qui a débouché sur une seule offre, celle de Hurtigruten, doute a ce stade qu'une procédure d’appel d'offres telle
que celle en 'espeéce puisse étre considérée comme étant suffisante pour garantir «le moindre cofit pour la collectivité».
Ceci est d'autant plus vrai que Hurtigruten disposait d'un avantage concurrentiel important qui a renforcé sa position
dans le cadre de la procédure d’appel doffres, puisqu'elle possédait déja des navires adaptés aux exigences du cahier des
charges.

En outre, selon ce méme cahier des charges, lattribution de l'exécution de l'obligation de service public a été publiée
sous trois formes différentes, ce qui laisse supposer l'existence d'informations etfou de critéres de pondération supplé-
mentaires. Comme ces informations ne figuraient pas dans le dossier dappel doffres, I'Autorité de surveillance AELE
doute que lappel doffres, tel quil était concu, ait encouragé d’autres soumissionnaires potentiels que Hurtigruten
a soumettre une offre conformément aux exigences des trois publications et pour une publication différente de celle qui
a été effectivement retenue.

Les autorités norvégiennes n'ont fourni aucune information sur I'évaluation comparative avec un opérateur efficace.

Appréciation de la compatibilité

Lappréciation de la compatibilité des compensations de service public pour le transport maritime est fondée sur
larticle 59, paragraphe 2, de l'accord EEE, en liaison avec 'encadrement de I'Autorité applicable aux aides d’Etat sous
forme de compensations de service public (I'«encadrement») ().

() Disponible a Tadresse http:/[www.eftasurv.int/media/state-aid-guidelines/Part-VI---Framework-for-state-aid-in-the-form-of-public-
service-compensation.pdf.


http://www.eftasurv.int/media/state-aid-guidelines/Part-VI---Framework-for-state-aid-in-the-form-of-public-service-compensation.pdf
http://www.eftasurv.int/media/state-aid-guidelines/Part-VI---Framework-for-state-aid-in-the-form-of-public-service-compensation.pdf
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Les principes énoncés dans 'encadrement ne s’appliquent aux compensations de service public que dans la mesure ot
ces derniéres constituent des aides d’Etat non couvertes par la décision 2012/21/UE de la Commission relative
a lapplication de larticle 106, paragraphe 2, du traité sur le fonctionnement de 'Union européenne aux aides d’Etat
sous forme de compensations de service public octroyées a certaines entreprises chargées de la gestion de services d'inté-
rét économique général () (la «décision SIEG»).

LAutorité de surveillance AELE n'a recu des autorités norvégiennes aucune information concernant des considérations
ayant trait a la compatibilité de I'accord Hurtigruten avec le fonctionnement de l'accord EEE, compatibilité dont elle
doute a ce stade.

Conclusion

A la lumiére des considérations qui précédent, I‘Autorité de surveillance AELE a décidé d’ouvrir la procédure formelle
d'examen conformément 2 larticle 1¢, paragraphe 2, de la partie I du protocole 3 de l'accord entre les Etats de 'AELE
relatif a linstitution d'une Autorité de surveillance et d'une Cour de justice. Les parties intéressées sont invitées
a présenter leurs observations dans un délai d’'un mois a compter de la publication de la présente notification au Journal
officiel de I'Union européenne.

EFTA SURVEILLANCE AUTHORITY DECISION
No 490/15/COL
of 9 December 2015

opening the formal investigation procedure on the Coastal Agreement for Hurtigruten Maritime
Services 2012-2019

(Norway)
[NON-CONFIDENTIAL VERSION]
The EFTA Surveillance Authority (‘the Authority’),
HAVING REGARD to:
the Agreement on the European Economic Area (the EEA Agreement)), in particular to Articles 59(2) and 61,

Protocol 26 to the EEA Agreement,

the Agreement between the EFTA States on the Establishment of a Surveillance Authority and a Court of Justice (‘the
Surveillance and Court Agreement’), in particular to Article 24,

Protocol 3 to the Surveillance and Court Agreement (‘Protocol 3’), in particular to Article 1 of Part I and Articles 4(4), 6
and 13 of Part II,

Whereas:
I. FACTS
1. Procedure
(1) On 28 April 2014 the Authority received by e-mail a complaint about alleged incompatible aid to Hurtigruten

ASA (Hurtigruten’) under the Coastal Agreement for the Bergen — Kirkenes route (Hurtigruten Agreement’ or
‘HA) for the period 1 January 2012 to 31 December 2019.

(2) A second complaint referring to the same Coastal Agreement was received on 9 July 2014. The two complaints
are independent, but there are certain overlapping issues. Given that both complaints refer to the same HA, the
present decision will treat them jointly and refer to them as ‘the complaints’ (reference will also be made to ‘the
complainants’) throughout the text.

(3) By letter dated 13 June 2014 (supplemented by a subsequent letter of 10 July 2014), the Authority requested
information from the Norwegian authorities. By letter dated 22 September 2014, the Norwegian authorities
replied to the information request. An additional request for information was sent to the Norwegian authorities
on 21 November 2014, to which the Norwegian authorities replied by letter dated 16 January 2015.

() JOL7 du11.1.2012, p. 3. Décision intégrée au point 1 h de 'annexe XV de I'accord EEE.



€236[32

Journal officiel de 'Union européenne 30.6.2016

(4)

2. Background - the Hurtigruten Agreement

Hurtigruten operates transport services consisting of the combined transport of persons and goods along the
Norwegian coast from Bergen to Kirkenes, as illustrated in the diagram below:

Diagram 1 — The Bergen — Kirkenes coastal route
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The operation of the service for parts of the period 1 January 2005 to 31 December 2012 was the subject of
the Authority’s Decision No 205/11/COL. () In that Decision the Authority concluded that the measures
involved entailed state aid that was incompatible with the functioning of the EEA Agreement in so far as they
constituted a form of overcompensation for a public service obligation, and ordered the recovery of the aid.

The operation of the service for the period 1 January 2012 to 31 December 2019 was the subject of a tender
procedure initiated on 30 June 2010, when the tender specifications were published on Doffin (online database
for public procurement). (°)

Following this tender procedure, and on the basis of a bid submitted on 8 November 2010, a contract for the
procurement of services for the Bergen — Kirkenes coastal route for the period 1 January 2012 to 31 December
2019 was signed with Hurtigruten on 13 April 2011. Under this contract, Hurtigruten shall perform daily
sailings throughout the year with calls at 32 intermediate defined ports between Bergen and Kirkenes. For the
Tromse — Kirkenes and Kirkenes — Tromse routes, freight transport shall also be provided. The services shall be
operated in line with certain capacity and vessel requirements, as stipulated in the contract. Vessels used on the
coastal route shall as a minimum have a passenger capacity for 320 passengers, berth capacity in cabins for
120 passengers and freight capacity for 150 euro pallets in a cargo hold with a normal load height. They shall
also meet legal and technical requirements as indicated in section 4.4 of the tender specifications.

The maritime services for the Bergen — Kirkenes route are based on maximum fares as regards port-to-port
passengers (i.e. public service passengers), which must be approved by the Norwegian authorities. According to
the HA, “[p]ort-to-port passengers” are passengers who purchase tickets for travelling on a chosen route in
accordance with the normal tariff, with any supplement for cabins and/or meals at their option. Prices for sup-
plementary services must correspond to published prices for the selected standard of cabin and meal. The over-
all price must in such cases equal the sum of the ticket price and individual prices of the selected supplemen-
tary services.” An approved fare is taken to mean the normal fares tariff that applied on this route on 1 October
2004, adjusted in line with the Consumer Price Index. Any subsequent changes to the normal tariff must be
approved by the Norwegian authorities.

(*) OJL175,5.7.2012, p. 19 and EEA Supplement No 37, 5.7.2012, p. 1. See also Joined Cases E-10/11 and E-11/11 Hurtigruten [2012]

EFTA Ct. Rep. 758, upholding the Authority’s Decision.

() See www.doffin.no.
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9) For other passengers, Hurtigruten is free to set its prices. According to the HA, “[o]ther passenger” are those
who are not “port-to-port passengers”. In other words, they are passengers who purchase travel products for
specific routes, defined by the supplier, and which include at least one overnight cabin stay and at least one
meal on board, where the supplier has published a combined price for the items included and which cannot be
broken down into the individual published prices for the same items, including that the passengers will not be
entitled to defined discounts on the travel component of the product. Other passengers also include those pur-
chasing a travel product, defined by the supplier, with at least the above-mentioned supplementary services at
a combined price, specified per day, but where the passengers themselves select the route where these condi-
tions apply.” The same applies to cabin and meal prices, as well as to freight transport.

(10)  For the services covered by the HA, the Norwegian authorities pay a total compensation of NOK 5120 million
for the eight years’ duration of the agreement, expressed in 2011 prices, in accordance with Statistics Norway’s
cost index for domestic sea transport. () The compensation allocation for each individual year is as follows:

Table 1 — Annual Compensation under the HA

2012 NOK 700 million
2013 NOK 683 million
2014 NOK 666 million
2015 NOK 649 million
2016 NOK 631 million
2017 NOK 614 million
2018 NOK 597 million
2019 NOK 580 million

(11)  According to the HA, Hurtigruten is obliged to keep separate accounts for the activities on the Bergen —
Kirkenes route and other activities and routes outside the scope of the HA. (") In addition, Hurtigruten is
obliged to keep separate accounts for the public service obligation routes (PSO routes’) of the Bergen —
Kirkenes main coastal route and the commercial part of the same route.

3. The complaints ()

(12)  Both complainants have requested confidential treatment.

(13)  The complainants’ argument that Hurtigruten receives state aid in the form of overcompensation, violating thus
Articles 61 and 59 of the EEA Agreement, is centred around the following allegations:

1. The compensation for providing the PSO routes has increased substantially as compared to the previous
contract period.

2. Hurtigruten continues to receive compensation for services that are not rendered:

a. Hurtigruten has cancelled all sailings to and from the port of Mehamn from 6 January 2014 onwards
without any objective justification or professional verification, after having itself partially demolished the
terminal quay in April 2012, which Hurtigruten was actually using to dock for over 20 months. At the
same time, the corresponding compensation granted by the Norwegian authorities has not been reduced,
enabling Hurtigruten to receive monthly cost savings amounting to NOK 314 500. As a result, both the
second and third Altmark conditions would not be fulfilled. The second condition is not fulfilled because
the Norwegian authorities have not established a framework or policy for objectively and professionally
evaluating loss of service after technical or operational claims by the company, and have not engaged any
agency to verify the contested claims. The third condition would not be fulfilled, according to the com-
plainants, because Hurtigruten is paid full compensation for PSO routes where it enjoys a substantial cost
reduction as a result of the interruption of the services.

b. Numerous complaints from several ports and regional authorities regarding frequent and arbitrary Hur-
tigruten cancellations have been dismissed by the Norwegian authorities and have not resulted in any
reduction of the compensation. According to the complainants, certain ports are especially plagued by
cancellations due to low passenger numbers and low profitability, especially during the winter season.

() If Statistics Norway’s cost index is unavailable, Statistics Norway’s Consumer Price Index would be used.

(') As mentioned in the Authority’s Decision No 205/11/COL TiJn addition to the service covered by the Hurtigruten Agreement, Hurtigruten is
a commercial operator and offers round trips, excursions, and catering on the route Bergen — Kirkenes. Moreover, in connection with this route, Hur-
tigruten also provides transport services in the Geiranger fjord, outside the scope of the Hurtigruten Agreement. Furthermore, Hurtigruten operates
a number of different cruises in different European states, Russia, Antarctica, Spitsbergen and Greenland’, section 1.2.

(*) Doc Nos 748323 and 715314.
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The complainants particularly question the force majeure definition of section 8 of the HA referring to
‘extreme weather conditions’ without the use of objective criteria. (°) They also refer to such conditions as
not constituting force majeure in line with section 8 of the HA, which particularly states that ‘[o]bstacles
that the contracting party should have considered upon entering into the agreement, or could reasonably
be expected to avoid or circumvent, shall not be considered to constitute force majeure’. At the same time,
the complainants question Hurtigruten’s discretion to abuse the absolute sovereignty of the master of the
ship, when justifying cancellations that are not due to scheduled maintenance or technical reasons pur-
suant to section 4-1(3) of the HA.

In conclusion, the complainants submit that the cancellations that do not result in any reduction of the
compensation have an adverse effect on the performance of the PSO routes and do not fulfil the second
and third Altmark conditions.

3. Hurtigruten has shown reluctance to pay port fees, rent and service charges. It stopped paying from January
2014 until May 2014. Furthermore, it attempts to secure special price agreements and seeks repayments of
such costs from all relevant ports going back to 2011, while maintaining the public service compensation at
the same level.

4. Hurtigruten does not reserve capacity for public service passengers, but rather sells the berth capacity to
cruise passengers. Hence, Hurtigruten is paid twice for the same capacity, which provides it with an advan-
tage of NOK 50 to 100 million per year.

4. Comments by the Norwegian authorities (*°)

(14)  On the allegation that the compensation for the PSO routes under the HA is much higher than under the
former agreement of 2005-2012, the Norwegian authorities submit that this reflects the actual costs of run-
ning the service with the conditions set in the tender specifications. In this regard, it is also submitted that
Hurtigruten suffered considerable losses in the period 2005-2010 while running its PSO routes.

(15)  Nevertheless, as there was only one bid after the call for tenders, the Norwegian authorities made use of their
right to initiate subsequent negotiations, resulting in the reduction of the compensation by NOK [400 - 1200]
million in relation to the initial offer, i.e. from NOK [6320 — 5520] million to NOK 5120 million.

(16)  Concerning the allegations regarding Hurtigruten cancellations not resulting in any reduction of the compensa-
tion, the Norwegian authorities submit that the HA indeed foresees, in section 3, cancellations within the
agreed quotas for technical reasons or cultural events, or due to extraordinary weather conditions in line with
the force majeure clause of section 8, which do not lead to reductions in the compensation nor to liquidated
damages. (") It is submitted that the benefit gained by Hurtigruten in 2012 and 2013 by not having the com-
pensation reduced in case of extreme weather conditions is significantly lower than a proportional part of the
reduction in compensation of NOK [400 — 1200] million so far (i.e. the benefit was NOK [14 — 19] million in
2012 and around NOK [16 — 22] million in 2013).

(17)  As regards in particular the cancellations due to extreme weather conditions, the Norwegian authorities note
that the guiding principle is the safety of the passengers, the crew and the ship, irrespective of whether such
conditions are expected. Moreover, also in accordance with section 135 of the Norwegian Maritime Act of
24 June 1994 no. 39, the master of the vessel has the sole responsibility and absolute sovereignty when decid-
ing to avoid servicing ports of call due to extreme weather conditions.

(18) Nevertheless, the HA also provides in section 9.2 that cancellations for other reasons, including cancelled calls
at ports, will result in reduced compensation and possible liquidated damages (or claim for compensation in
cases of negligence or intent) ('?).

(19)  In any case, according to the Norwegian authorities, the cancellations do not represent savings for the company
as such cancellations involve several additional costs in changing the passengers’ bookings, and finding alterna-
tive transportation of passengers and cargo.

(°) The complainants point to the fact that in the call for tender for the 2005-2012 contract period force majeure as a result of extreme
weather conditions was defined as wind speeds over 25 m/s (full storm). However, in the current HA, ‘extreme weather conditions’
are defined as ‘conditions where ocean and/or wind conditions are such that the ship’s captain judges it to be unsafe to continue the
sailing and/or arrive at a specific port’. This, according to the complainants, has resulted in the majority of the cancellations during
the period 2012-2013 in select ports to have occurred at wind conditions below 15 m/s.

(") Doc Nos 723002 and 742652.

(") The Norwegian authorities submit that according to Hurtigruten’s reports, ships were out of production for 171 operating days in
2012 and 186.7 operating days in 2013 due to maintenance and unforeseen operational disturbances, for 5 operating days in 2012
and 12.8 operating days in 2013 due to the ships being used for cultural or similar activities, and finally for 87 operating days in
2012 and 99.8 operating days in 2013 due to extraordinary weather conditions.

("*) On 12 December 2014, Hurtigruten paid back to the Norwegian authorities the amount of NOK [24 — 32] million due to cancella-
tions in 2012 and 2013.
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(20)  In reference to the cancellation of services to the port of Mehamn, the Norwegian authorities consider that the
decision to leave out the port of Mehamn as from January 2014 and until the port was repaired, was a result
of a risk assessment made by Hurtigruten, taking into account the challenging port and weather conditions in
line with the force majeure provision of section 8 of the HA. The passengers were informed in advance and
a land-based transport of cargo was also established between Mehamn and Kjollefjord. The question of reduc-
tion of compensation must be assessed in line with the force majeure provision of section 8 of the HA, pursuant
to the accounting and other reporting requirements of section 4-4 of the HA. The repairs of the port of
Mehamn were completed on 9 September 2014, and Hurtigruten has resumed its sailing.

(21)  As far as the allegations regarding the port fees, rent and service charges are concerned, the Norwegian authori-
ties state that their level is based on the new Norwegian Ports Act (NPA) in force as from 1 January 2012 for
most ports, replacing the previous NPA of 1984 (*’). As from that date onwards, the ports can sell services at
fair and non-discriminatory prices on a normal contractual basis.

(22)  The Norwegian authorities acknowledge that Hurtigruten has indeed approached some of the ports arguing
that it is overcharged. This is because, as explained, some ports have conceived the new NPA as giving them the
legal basis to increase radically their prices.

(23) It is further stressed that the HA is a net contract, which means that Hurtigruten has the risk for costs and
revenues during the period of the agreement and is therefore free to influence its costs, including the port fees,
in such a way as to operate the service in the most cost efficient manner. The price adjustment clause of
section 5-2 of the HA covers only the compensation under the HA. Any amendments of the port fees and
charges to Hurtigruten do not thus lead to compensation reduction.

(24)  In this context, the Norwegian authorities point to the mechanism provided in section 7 of the HA for avoiding
overcompensation under particular circumstances. This mechanism ensures that each of the parties may
demand renegotiations concerning extraordinary adjustment of the compensation, a change in production or
other measures, in the event of amendments to acts, regulations or statutory orders, which the parties could
not have reasonably foreseen when signing the contract and which entail material extra costs or savings for the
contract procuring the service.

(25)  The Norwegian authorities submit that the requirement of section 4-2, paragraph 1 of the HA for a minimum
capacity is understood to mean that Hurtigruten is obliged to have sufficient capacity available for the public
service passengers up to the set capacity requirements. On the other hand, Hurtigruten is allowed to sell tickets
to other passengers e.g. cruise passengers, in order to avoid sailing with empty berths and to the extent that
this does not prejudge the rights of the public service passengers. In any case, as submitted, it has seldom
occurred that there is not enough capacity for the public service passengers as the vessels’ capacity for other
passengers is higher than the actual demand.

(26)  For the contingency, when access is denied to public service passengers, Hurtigruten has introduced a travel
guarantee to ensure that these passengers may require either a free travel without berth on the planned journey
or a travel with berth on the next scheduled ship, or alternative transport free of charge.

4.1 The BDO report (')

(27)  The Norwegian authorities commissioned a report from the consultancy BDO, which looked at Hurtigruten’s
budgeted and actual financial performance in 2012 and 2013, for, separately: a) the services purchased by the
government on the Bergen-Kirkenes route and, b) the totality of services provided by Hurtigruten on the same
route (i.e. including both commercial and government-procured services).

(28)  In this exercise, BDO distinguished between capacity costs, passenger costs, and costs relating to marketing and
sales activities. Capacity costs were then allocated to the government-procured services on the basis of the share
of capacity reserved by the government compared to the total capacity of the fleet, whereas passenger costs
were allocated on the basis of actual passenger kilometres sailed by distance travellers over the total number of
passenger kilometres for all travellers on the fleet. The marketing and sales costs were allocated to the govern-
ment-procured services on the basis of the share of actual net passenger revenue relating to the PSO passengers
compared to the total number of travellers.

29 [..]

(") The previous NPA of 1984 distinguished between port fees and service charges. There were several different port fees, e.g. quay fees
covering quay costs, approach fees covering costs of keeping the fairway and port approach open and safe, passenger fees covering
costs of special passenger facilities etc. Ports could additionally levy service charges for services they sold, which were not covered by
the port fees.

(") BDO Memo, ‘An assessment of Hurtigruten’s reported income statements’, Oslo 14 January 2015, p. 7.
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II. ASSESSMENT
1. The presence of state aid
1.1  The concept of state aid
(30)  Article 61(1) of the EEA Agreement reads as follows:

‘Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States or through State
resources in any form whatsoever which distorts or threatens to distort competition by favouring certain undertakings or the
production of certain goods shall, in so far as it affects trade between Contracting Parties, be incompatible with the func-
tioning of this Agreement.

(31)  This implies that a measure constitutes state aid within the meaning of Article 61(1) of the EEA Agreement if
the following conditions are cumulatively fulfilled. The measure: (i) is granted by the State or through state
resources; (ii) confers a selective economic advantage on the beneficiary; (iii) is liable to have an impact on
trade between Contracting Parties and to distort competition.

1.2  State resources

(32)  The Norwegian authorities, following a tender procedure, concluded a contract with Hurtigruten for the perfor-
mance of maritime services over the period 2012-2019 against remuneration, as stipulated in detail in the HA.
It is thus not disputed that the aid measure has been granted by the State or through state resources.

1.3 Impact on trade and distortion of competition

(33)  The measure in question must be liable to have an impact on trade between the Contracting Parties and to
distort competition.

(34)  According to established case law, when the financial support granted by a Member State strengthens the posi-
tion of an undertaking compared to other undertakings competing in intra-EEA trade, then there is at least
a potential effect on trade between Contracting Parties and on competition (**). In this regard, the Authority is
of the view that any potential economic advantage granted to Hurtigruten through state resources would fulfil
this condition. As the Authority stated in its Decision No 205/11/COL the market for domestic maritime ser-
vices (maritime cabotage) (*°), within which Hurtigruten operates, was opened to EEA-wide competition in
1998 (V). Moreover, Hurtigruten is also engaged in the tourism sector, in particular through the offer of cruises|
round trips along the Norwegian coast. Other operators offer cruises along the same parts of the Norwegian
coast (*¥). Moreover, Hurtigruten also operates a number of cruises in various European States.

(35)  The only criterion of the notion of state aid that is thus in question is whether the HA has conferred a selective
undue economic advantage on Hurtigruten.

1.4  Selective economic advantage on Hurtigruten

(36)  The aid measure must confer on Hurtigruten an advantage that relieves it of charges that are normally borne
from its budget.

(37) It follows from the Altmark judgment that where a State measure must be regarded as compensation for ser-
vices provided by the recipient undertakings in order to discharge public service obligations, such a measure is
not caught by Article 61(1) of the EEA Agreement. In the Altmark judgment, the Court of Justice held that
compensation for public service obligations does not constitute state aid when four cumulative criteria are met:

i. ‘First, the recipient undertaking must actually have public service obligations to discharge and such obligations must be
clearly defined;

ii. Second, the parameters on the basis of which the compensation is calculated must be established in advance in an
objective and transparent manner [...J;

(") Judgment in Philip Morris Holland BV v Commission, 730/79, EU:C:1980:209, paragraph 11; judgment in Regione Friuli Venezia Giulia
v Commission, T-288/97, EU:T:2001:115, paragraph 41; and judgment in Altmark Trans GmbH and Regierungsprasidium Magdeburg
v Nahverkehrsgesellschaft Altmark GmbH (Altmark), C-280/00, EU:C:2003:415, paragraph 75.

(*%) Council Regulation (EEC) No 3577/92 of 7 December 1992 applying the principle of freedom to provide services to maritime trans-
port within Member States (maritime cabotage) (O] L 364, 12.12.1992, p. 7).

(") The maritime cabotage regulation was incorporated at point 53a in Annex XIII to the EEA Agreement (O] L 30, 5.2.1998, p. 42).

(*®) Norwegian Cruise Line, MSC Cruises, Royal Caribbean, Holland America Line, etc.
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iii. Third, the compensation cannot exceed what is necessary to cover all or part of the costs incurred in the discharge of
the public service obligations, taking into account the relevant receipts and a reasonable profit for discharging those
obligations;

iv. Fourth, where the undertaking which is to discharge public service obligations is not chosen pursuant to a public pro-
curement procedure which would allow for the selection of the tenderer capable of providing those services at the least
cost to the community, the level of compensation needed must be determined on the basis of an analysis of the costs
which a typical undertaking, well run and adequately provided with means of transport so as to be able to meet the
necessary public service requirements, would have incurred in discharging those obligations, taking into account the
relevant receipts and a reasonable profit for discharging the obligations.’ (**)

1.4.1 The first Altmark condition

(38)  The fulfilment of the first Altmark condition must be assessed with regard to Article 4, paragraph 2 of the
Maritime Cabotage Regulation, which sets out the specifications that should be part of the definition of
a public service obligation, namely: ports to be served, regularity, continuity, frequency, capacity to provide the
service, rates to be charged and manning of the vessel.

(39)  Further, in accordance with section 9 of the Authority’s Maritime Guidelines, ‘[pJublic service obligations may
be imposed or public service contracts may be concluded for the services indicated in Article 4 of Regulation
(EEC) No 3577/92" ().

(40)  In the absence of specific EEA rules defining the scope of the existence of a service of general economic interest
(SGEI), the Norwegian authorities have a wide margin of discretion in defining a given service as an SGEI and
in granting compensation to the service provider. The Authority’s competence in this respect is limited to
checking whether Norway has made a manifest error when defining the service as an SGEI (*').

(41)  However, according to the case law, PSOs may only be imposed if justified by the need to ensure adequate
regular maritime transport services, which cannot be ensured by market forces alone. It is important for the
national authorities therefore to demonstrate that there is a real public service need (**). The Communication on
the interpretation of the Maritime Cabotage Regulation confirms that [i]t is for the Member States [...] to
determine which routes require public service obligations. In particular, public service obligations may be envis-
aged for regular (scheduled) island cabotage services in the event of market failure to provide adequate
services’ (¥).

(42)  The Norwegian authorities submit that the public service pursuant to the HA relates to the capacity reserve
requirement as defined in section 4-2, and that the public service should not be assessed at the level of the
actual use of the service.

(43)  Based on the information provided to the Authority (*), it appears however that in both 2012 and 2013, less
than [10 — 30] per cent of the passenger capacity reserved for public service passengers was utilised. This
would indicate that the compensation received by Hurtigruten for reserving capacity for PSO passengers in
those two years vastly exceeded actual demand for PSO passenger services. Moreover, the BDO report shows
that the capacity utilisation for commercial passengers amounted to [35 — 65] per cent and [35 — 65] per cent
in 2012 and 2013 respectively. Given this level of spare capacity for commercial passengers (and the low level
of capacity utilisation for PSO passengers), the Authority cannot exclude that a capacity reservation provision
for PSO passengers may be unnecessary, especially during the winter season, where the utilisation by commer-
cial passengers would naturally be much lower.

(44)  For these reasons, the Authority doubts whether the reserve capacity requirement of section 4-2 of the HA can
be classified by Norway as an SGEI and invites the Norwegian authorities to provide objective justification
regarding the need for such a PSO, taking into account the seasonal fluctuations of commercial passengers
transportation.

(45)  The Authority has not received any information on berth utilisation. As regards the cargo transportation for
the Tromsg — Kirkenes — Tromsg route, this is not price regulated and according to section 4-3 of the HA,
Hurtigruten has full freedom to set the fares. It is doubtful therefore whether the cargo transportation is in
compliance with Article 4(2) of the Maritime Cabotage Regulation, which explicitly mentions the elements
needed for an adequate definition of a PSO, i.e. among others the rates to be charged.

(**) Paragraphs 87-93.

(*) Available at http:/fwww.eftasurv.int/?1=1&showLinkID=15132&1=1.

(*) Available at http://www.eftasurv.int/media/state-aid-guidelines/Part-VI---Compensation-granted-for-the-provision-of-services-of-
general-economic-interest.pdf.

(*) Judgment in Alanir and others, C-205/1999, EU:C:2001:107, paragraph 34.

(*¥) Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee and
the Committee of the Regions updating and rectifying the Communication on the interpretation of Council Regulation (EEC)
No 3577/92 applying the principle of freedom to provide services to maritime transport within Member States (maritime cabotage),
COM(2003) 595 final, 22.12.2003, section 5.2.

(* BDO Memo, page 7.


http://www.eftasurv.int/?1=1&showLinkID=15132&1=1
http://www.eftasurv.int/media/state-aid-guidelines/Part-VI---Compensation-granted-for-the-provision-of-services-of-general-economic-interest.pdf
http://www.eftasurv.int/media/state-aid-guidelines/Part-VI---Compensation-granted-for-the-provision-of-services-of-general-economic-interest.pdf
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(46)  In light of the above, the Authority doubts whether the PSO for cargo transportation has been clearly defined
under the HA.

(47)  The Authority however, does not doubt that other obligations are clearly defined in section 4-1 of the HA, as
regards the supplier obligations in terms of route production requirements, in section 4-2 of the HA, as regards
the vessel requirements and in section 4-3 of the HA, as regards fare and discount requirements, with the
exception of cargo transportation.

(48)  In view of the above, the Authority doubts that the first Altmark condition is met.

1.4.2 The second Altmark condition

(49)  The Norwegian authorities must define ex ante the methodology to calculate the compensation for discharging
the PSO obligations.

(50) Pursuant to section 4-2 of the HA ‘[v]essels used on the coastal route shall as a minimum have a passenger
capacity for 320 passengers, berth capacity in cabins for 120 passengers and freight capacity for 150 euro
pallets (in cargo hold with a normal load height)".

(51) It is the view of the Norwegian authorities that this condition has been satisfied given that the compensation is
calculated on the basis of the elements specified in Annex D to the tender specification, which provides the
following:

Table 2 — The elements in the budget scheme for the public service
A: Total revenues distance passengers
B: Passengers cost distance passengers
C: Net passenger revenues (A+B)
D: Revenues from on board sales
E:  Net revenues from goods and cars
F:  Other revenues
G: Total own revenues (C+D+E+F)
H: Government procurement of service
I. Total revenue (G+H)
J:  Safety crew
K: Oil and fuel
L: Repairs and maintenance
M: Port costs
N: Insurance costs
O: Depreciation own vessels/bareboat
P:  Net financial costs
Q: Total capacity costs (J+K+L+M+N+P)
R: Cost of goods sold
S: Crew not included in the safety crew
T: Marketing costs and sales provision
U:  Administration costs
V:  Other costs
W: Total passenger costs (R+S+T+U+V)
X: Total costs public service (Q+W)
Y: Net result before taxes (I-X)
(52)  In concluding that the parameters were established in advance in an objective and transparent manner, the

Norwegian authorities asked the independent consultant BDO to study Hurtigruten’s financial accounts for
2012-2013 and compare the accounts for the public service and the total accounts.
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(53)  According to the Norwegian authorities, it is thus ensured that the PSO passengers do indeed receive their
transport within the capacities set by the HA and that that capacity should be available to the extent that there
is actual demand from PSO passengers.

(54) At this stage, it is not clear to the Authority whether the capacity reserve requirement is linked to actual PSO
passenger numbers. For example, there seems to be no objective and transparent methodology to calculate in
advance the cost per passenger/kilometre.

(55)  Hurtigruten, in compliance with the tender specifications, has established a separate budget incorporating all
costs and revenues attributed to the PSO routes. According to section 4.9.2 of the tender specifications, this
separate accounting aims at ensuring predictability of which cost additions/savings/extra revenues/shortfalls
form the basis of any renegotiation, as provided for in sections 6 and 7 of the HA. A further aim is to docu-
ment that the public procurement process does not entail any unlawful cross-subsidisation. The separate
accounting however does not aim at establishing in advance the parameters of the compensation, which shall
be directly linked to the actual losses and costs (capacity and passenger costs) incurred by Hurtigruten. (**)
Instead, the HA has only fixed the annual compensation to be paid for the maritime services for each individual
year from 2012 to 2019 based on a minimum commitment for passengers/kilometres per year, without this
having any link to the fixed costs (i.e. the capacity costs).

(56)  In addition, although the compensation is based on the elements stipulated in table 2, as mentioned above, the
Authority has not received any information as to how these costs have been calculated. For instance, sections 6
and 7 of the HA contain certain provisions on the adjustment of compensation in case of changes in produc-
tion or in case of unforeseen events. Even though certain indications are provided, i.e. a calculation based on
the costs and revenues ensuing from the changes in production or an aggregated calculation in the case of
unforeseen events, the exact parameters of these adjustments are not known in advance and there are no limita-
tions on how much extra compensation can be granted (*).

(57)  In this context, as the EFTA Court pointed out in the Hurtigruten case, the principle of transparency could have
been observed: [...] Norway could, if necessary, have made provision, in the notice of invitation to tender, for the possi-
bility of amending the conditions for payment of the successful tenderers in certain circumstances by laying down in partic-
ular the precise arrangements for any supplementary compensation intended to cover unforeseen losses and costs’ (/).

(58)  In addition, section 4-1, item 3 of the HA, provides that ‘[o]mission of up to 10 days of operation in agreed
production per ship per annum due to planned maintenance and unforeseen operational disruption linked to
agreed production (off-hire) is considered to be proper fulfilment and shall not entail a deduction in the agreed
remuneration in accordance with section 9-2". The Authority fails to see how this loss in production is calcu-
lated and certified in advance in a transparent and objective manner. The 10 days ceiling appears arbitrary and
as such does not appear to qualify as an objective estimate of provable loss (e.g. cancellations of service to the
port of Mehamn).

(59)  The Authority notes that neither HA nor the tender specifications specify whether the compensation awarded
includes any profit margin for Hurtigruten, and if so, what the methodology used to calculate this profit mar-
gin is, taking into account the risks incurred by the operator in the provision of the service.

(60)  Lastly, concerning Hurtigruten’s attempts to negotiate lower port fees whilst the Norwegian authorities main-
tain the compensation at the same level, the Authority underlines that the amount of compensation awarded
should be fully reflected in the parameters established in advance including a reasonable profit. As mentioned
above, the Authority is of the preliminary view that no parameters have been established to calculate
a reasonable profit margin. Therefore, any attempts by Hurtigruten to get lower prices on the port fees while
maintaining the compensation at the same level would seem not to satisfy the second Altmark condition.

(61)  As a result, in view of the above, it is the Authority’s preliminary opinion that the second Altmark condition is
not fulfilled.

1.4.3 The third Altmark condition

(62)  When granting compensation, the Norwegian authorities should ensure that it does not exceed what is neces-
sary to cover all or part of the costs incurred in discharging the PSO, taking into account relevant receipts and
a reasonable profit.

(63)  In this regard, the EFTA Court already held in the Hurtigruten case:

‘If it is shown that the compensation paid to the undertakings operating the public service does not reflect the costs actually
incurred by that undertaking for the purposes of that service, such a system does not satisfy the requirement that compensa-
tion cannot exceed what is necessary to cover all or part of the costs incurred in the discharge of public services obligations,
taking into account the relevant receipts and a reasonable profit for discharging those obligations’ (*%).

(*) Joined Cases E-10/11 and E-11/11 Hurtigruten [2012] EFTA Ct. Rep. 758, paragraph 117.
(*) Ibid, paragraphs 128-129.
(*) Ibid, paragraph 127.

(**) Paragraph 170. See for comparison, judgment in Enirisorse, C-34/01 to C-38/01, EU:C:2003:640, paragraphs 37-40.
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(68)

Briefly, according to the complainants’ arguments, presented in further detail in paragraph (13) above:

i) Hurtigruten does not reserve capacity for public service passengers, but rather sells the capacity to cruise
passengers, while maintaining the public service compensation at the same level;

ii) The compensation for providing the public service has increased substantially as compared to the previous
contract period;

i) Hurtigruten continues to receive compensation for services that are not rendered; and, lastly

iv) Hurtigruten further attempts to get lower prices for the harbour fees, while maintaining the public service
compensation at the same level;

As regards the first point, the Authority reminds the Norwegian authorities that under the third Altmark condi-
tion, only the costs incurred in discharging the PSO shall be covered. Any compensation granted to cover costs
outside the public service remit cannot be held to constitute compensation for PSO. Therefore, when the capac-
ity (passengers and berth) for PSO passengers is sold to commercial cruise passengers, and given that the BDO
report does not provide any information on the capacity utilisation to justify the opposite, it appears that Hur-
tigruten is paid twice for the same service, which would in principle constitute a form of overcompensation.

The Authority is conscious that the figures presented in the BDO report are annual figures and therefore corre-
spond to average capacity utilisation throughout the year. Accordingly, there may be periods of the year where
capacity utilisation for public service passengers is higher, and where it is indeed also necessary to have in place
a capacity reservation mechanism. The Authority, however, cannot rule out that the mechanism used in the HA
overcompensates Hurtigruten in that it does not take into account different (e.g. seasonal) levels of capacity
utilisation during the year.

The Authority takes note of the travel guarantee subsequently introduced, as mentioned above in paragraph
(26), to ‘compensate’ the public service passengers for their lost travel and correct any alleged overcompensa-
tion. However, until the introduction of that travel guarantee, public service passengers appear at times to have
been unable to benefit from the public service, although the costs were evidently covered by the compensation
already granted to Hurtigruten. Also, at this stage it is not clear to the Authority whether the cost of providing
a free travel without berth on the planned journey or a travel with berth on the next scheduled ship or alterna-
tive transport free of charge equals the compensation that Hurtigruten has received to cover the cost of public
service berth capacity, which is sold to commercial cruise passengers. It appears therefore that such
a mechanism, due to the limited (on average) capacity utilisation in both the PSO and cruise segment, is an
ineffective and relatively costless service for Hurtigruten that does not offset the advantage gained through the
excess capacity reservation, which is freely sold to cruise passengers.

Concerning the second point, as noted above in paragraph (13), and as evident from the Authority’s Decision
No 205/11/COL, the Norwegian authorities paid Hurtigruten a total compensation of NOK 1 899.7 million to
carry out the same PSO routes during the period 2005-2012. More specifically, the annual compensation for
the year 2011 amounted to NOK 236.8 million (*%). Taking into account that the compensation for 2012 under
the current HA amounted to NOK 700 million, the Authority expresses its doubts as to whether the increase in
compensation is justified under the HA. The Norwegian authorities claim that there have been considerable
losses for Hurtigruten in the period 2005-2012 to justify the increase of the compensation. However, the
Authority is of the preliminary view that due to the fact that the previous HA had not envisaged separation of
accounts, it is not possible to determine whether these losses were caused by commercial or PSO activities. In
any case, it is questionable how such a higher compensation can be justified, when the scope of the PSO
remains the same as in the previous contract period (in terms of sailing frequency and number of ports served)
and the capacity reservation has decreased from 400 passengers to 320 and from 150 berths to 120.

In relation to the third point, the Authority notes that when Hurtigruten keeps on its books compensation that
has been granted to cover the costs of transporting PSO passengers, without however rendering the service to
them (or when the service is not required), overcompensation cannot be excluded.

Particularly, section 8 of the HA provides for the operator to keep the compensation granted in case of inter-
ruptions of sailings due to events that constitute force majeure. It is generally accepted that the decision to avoid
servicing ports of call due to extreme weather conditions lies with the master of the vessel. However, the
Authority questions at this stage the fact that, as provided for in section 8 of the HA, [...] any cancelled pro-
duction ensuing from force majeure shall not be considered as a non-conformity in the production under
section 4-1, item 3’ and thus not lead to any reduction in the compensation.

On the basis of the information provided (*°), it appears to the Authority that the phenomenon of extreme
weather condition constitutes a normality in the maritime business along the Norwegian coast. It might thus be
considered as a foreseen event. However, it is not reflected as such in the compensation calculations. The com-
pensation has been calculated as a lump sum ex ante for the whole contract period, without taking into account
an objective estimate of a provable loss due to foreseen extreme weather conditions.

(*%) Section 2.
(%) See footnote 11.
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(72)  In reference to the cancellation of services to the port of Mehamn, which, according to the complainant,
resulted in Hurtigruten receiving monthly cost savings at the amount of NOK 314 500 over a period of around
8 months, the Authority is not at this stage convinced by the Norwegian authorities’ suggestion that this situa-
tion should be assessed in the context of the force majeure provision of the HA. According to the information
provided by the complainants, the port was damaged in 2012 by Hurtigruten itself, which nevertheless contin-
ued serving the port until January 2014. Therefore, the Authority cannot see at this stage how this cancellation
could be held to have taken place due to unforeseen events, which would entitle the operator to keep the com-
pensation granted.

(73)  Finally, concerning the last point and Hurtigruten’s attempts to negotiate lower port fees whilst the Norwegian
authorities maintain the compensation at the same level, it should be noted that there should not be any over-
compensation above the level of a reasonable profit. Therefore, a reduction in port fees should result in lower
compensation, whereas higher port fees would respectively mean a higher compensation. In light of this, at this
stage the Authority is of the opinion that any attempts by Hurtigruten to get better prices of the port fees while
maintaining the compensation at the same level, would not ensure that overcompensation is excluded.

(74)  The Norwegian authorities point to section 7 of the HA as establishing a mechanism to avoid overcompensa-
tion. Section 7, however, refers to unforeseen costs resulting from events that are independent of Hurtigruten’s
management decisions, such as amendments to acts, regulations or statutory orders. To claim compensation for
such costs, it must be proved by the operator that those costs are genuinely incurred in the discharge of the
PSO, and the costs must be well documented, so as to ensure that the ultimate compensation received by Hur-
tigruten does not exceed its actual costs. The Authority at this stage cannot see how section 7 of the HA can
ensure that overcompensation is avoided.

(75)  Lastly, the contract does not contain any claw back clause such that if any agreed profit margin is exceeded, the
surplus must be returned to the State or deducted from the compensation paid in the next year or perhaps over
the contract period.

(76)  In view of the above, the Authority cannot exclude that Hurtigruten has been overcompensated for the provi-
sion of the public service. As a result, the Authority doubts whether the third Altmark condition has been
fulfilled.

1.4.4 The fourth Altmark condition

(77)  Referring to the tender procedure carried out which resulted in only one bid, Hurtigruten’s, the Norwegian
authorities argue that the tender was designed in such a way as to attract more bidders. In this respect, it is
argued that the tender was widened to include maritime services that would not run on a daily basis through-
out the year and that the required minimum capacity was reduced from 400 to 320 passengers and from 150
to 120 berth bunks. Additionally, the deadline for submitting the bids was extended from 30 September until
8 November 2010 on request from an interested operator, whereas overall there was sufficient time allowed
from the deadline for submitting bids (8 November 2010) until the date of commencement of the services
(1 January 2013).

(78)  Despite the above arguments as well as the fact that subsequent negotiations took place between the Norwegian
authorities and Hurtigruten, which resulted in a reduction of the compensation for the whole contract period
in relation to the initial offer, see paragraph (15), the Authority at this stage doubts whether a tender procedure
such as the one at issue, where only one bid is submitted, can be deemed sufficient to ensure ‘the least cost to
the community’ (*!), for the reasons listed below.

(79)  Hurtigruten had already run this particular maritime service consisting of the combined transport of persons
and goods along the Norwegian coast from Bergen to Kirkenes for years (*}). As the incumbent operator, Hur-
tigruten thus had a significant competitive advantage that reinforced its position in the tender procedure, given
that it had already in its possession vessels adapted to the requirements of the tender specifications.

(80)  Furthermore, according to the tender specifications, the assignment for carrying out the PSO was advertised as
three alternatives:

i. Alternative 1: Daily sailing throughout the year to 34 ports;

ii. Alternative 2: Sailings 7 days a week in summer (8 months), 5 days a week in winter (4 months), to 34
ports; and

iii. Alternative 3: Sailings 5 days a week throughout the year to 34 ports.

(*') Paragraph 68, http://www.eftasurv.int/media/state-aid-guidelines/Part-VI---Compensation-granted-for-the-provision-of-services-of-
general-economic-interest.pdf.

(*») For background information on the Hurtigruten Agreement, see Decision No 205/11/COL on the Supplementary Agreement on the
Hurtigruten service, section 2, OJ L 175, 5.7.2012, p. 19 and EEA Supplement No 37, 5.7.2012, p. 1.


http://www.eftasurv.int/media/state-aid-guidelines/Part-VI---Compensation-granted-for-the-provision-of-services-of-general-economic-interest.pdf
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(85)

(86)

(87)

However, the tender specifications do not provide any clarifications as to the criteria used to award the service.
The Procurement Notice refers to the lowest price as the sole award criterion used for the service in question.
Although, in itself the lowest price’ criterion could satisfy the fourth Altmark condition, nevertheless in the case
at hand, this reference is very abstract and cannot be assessed in isolation. The fact that there were three alter-
natives would indicate the existence of further information and/or weighting criteria among those alternatives.
In view of the fact that such information was not included in the tender documents, the Authority doubts
whether the tender as designed has provided incentives to potential bidders, apart from Hurtigruten, that would
have been willing to bid in accordance with the requirements of the three different alternatives and for
a different alternative than the one actually chosen (i.e. alternative 1).

The Norwegian authorities have not submitted any information on the second leg of the fourth Altmark condi-
tion, concerning whether the level of compensation needed is determined on the basis of an analysis of the
costs of a typical undertaking, well run and adequately equipped.

In view of the above, the Authority doubts that the fourth Altmark condition is met.

1.4.5 Conclusion on the Altmark conditions

Based on the information submitted, the Authority cannot, at this stage, conclude that the compensation
awarded under the Coastal Agreement for Hurtigruten Maritime Services for the period 2012-2019 complies
with all the four conditions in the Altmark judgement. The Authority thus cannot exclude the presence of an
advantage within the meaning of Article 61(1) EEA, granted to an undertaking for performing public service
obligations.

2. Conclusion on the presence of aid

The Authority takes the preliminary view that the compensation awarded under the Coastal Agreement for
Hurtigruten Maritime Services for the period 2012-2019 may entail state aid within the meaning of
Article 61(1) of the EEA Agreement.

3. Procedural requirements

Pursuant to Article 1(3) of Part I of Protocol 3: ‘the EFTA Surveillance Authority shall be informed, in sufficient time
to enable it to submit its comments, of any plans to grant or alter aid. [...] The State concerned shall not put its proposed
measures into effect until the procedure has resulted in a final decision’.

The Norwegian authorities did not notify the HA to the Authority. Should the Authority therefore conclude
that the Norwegian authorities have not respected their obligations pursuant to Article 1(3) of Part I of
Protocol 3, there would be a breach of the standstill obligation, without prejudice to the application of the SGEI
Decision as below mentioned.

4. Compatibility of the aid
4.1  The legal framework

The compatibility of public service compensation for maritime transport is assessed on the basis of
Article 59(2) of the EEA Agreement in conjunction with the Authority’s Framework for state aid in the form of
public service compensation (‘the Framework’) (*3).

The principles set out in the Framework apply to public service compensation only in so far as it constitutes
state aid not covered by Commission Decision 2012/21/EU on the application of Article 106(2) of the Treaty
of the Functioning of the European Union to state aid in the form of public service compensation granted to
certain undertakings entrusted with the operation of services of general economic interest (‘SGEI Decision’) (**).

According to the case-law of the Court of Justice, it is up to the Member State to invoke possible grounds for
compatibility and to demonstrate that the conditions of compatibility are met (*)). The Norwegian authorities
consider that the measure at hand does not constitute state aid pursuant to the Altmark jurisprudence, and
therefore has not provided any grounds for compatibility.

4.2 Applicability of Decision 2012/21/EU

The SGEI Decision lays down the conditions under which certain types of public service compensation are to
be regarded as compatible with the functioning of the EEA Agreement pursuant to its Article 59(2) and exempt
from the requirement of prior notification under Article 1(3) of Part I of Protocol 3 to the Surveillance and
Court Agreement.

(*’) Available  at  http://www.eftasurv.int/media/state-aid-guidelines/Part-VI---Framework-for-state-aid-in-the-form-of-public-service-
compensation.pdf.

(% OJL7,11.1.2012, p. 3, incorporated at point 1h of Annex XV of the EEA Agreement.

(**) Judgment in Italy v Commission, C-364/90, EU:C:1993:157, paragraph 20.


http://www.eftasurv.int/media/state-aid-guidelines/Part-VI---Framework-for-state-aid-in-the-form-of-public-service-compensation.pdf
http://www.eftasurv.int/media/state-aid-guidelines/Part-VI---Framework-for-state-aid-in-the-form-of-public-service-compensation.pdf
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(92)  There is one exception from the notification requirement of Article 2 of the SGEI Decision, which might be
relevant in the present case:

‘(d) compensation for the provision of services of general economic interest as regards air or maritime links to islands on
which the average annual traffic during the 2 financial years preceding that in which the service of general economic
interest was assigned does not exceed 300 000 passengers’;

(93)  The Authority has not received any information from the Norwegian authorities as regards the applicability of
the said exception. The Authority therefore doubts whether the Bergen — Kirkenes public service route concern
an annual traffic not exceeding the threshold of 300 000 passengers.

(94)  In light of the doubts expressed above under paragraphs (49) to (85) on alleged overcompensation, the Author-
ity further doubts whether the Norwegian authorities have ensured, pursuant to Article 5 of the SGEI decision,
that Hurtigruten does not receive compensation in excess of the amount needed to cover the net cost incurred
in discharging the public service obligations, including a reasonable profit.

(95)  The Authority additionally invites the Norwegian authorities, in the event of the measure falling under the
above exception, to justify whether the provisions of Article 4 (entrustment), Article 6 (control of overcompen-
sation) and Article 7 (transparency) of the SGEI Decision are complied with.

4.3 Applicability of the Framework

(96)  On the basis of the provisions of the Framework, one of the compatibility conditions that must be fulfilled is
that the entrustment act which specifies the public service obligation, in this case the HA, shall include [a]
description of the compensation mechanism and the parameters for calculating, monitoring and reviewing the
compensation’.

(97)  Further, according to the Framework, |t]he amount of compensation must not exceed what is necessary to cover the
net cost of discharging the public service obligations, including a reasonable profit’. The Framework also clarifies that
‘[t]he net cost necessary, or expected to be necessary, to discharge the public service obligations should be calculated using
the net avoided cost methodology [...J. (*%)

(98) On the basis of the considerations in paragraphs (49) to (85), at this stage the Authority considers that Hur-
tigruten may have been overcompensated for the provision of the public service.

(99)  The compatibility of the HA shall also be assessed against the following conditions as provided for by the
Framework:

a. Paragraph 14: proper consideration to the public service needs;

b. Paragraph 19: compliance with EEA public procurement rules;

o

. Paragraph 20: absence of discrimination;

d. Paragraph 24 to 38: calculation of the net cost necessary to discharge the PSO;

o

. Paragraphs 39 to 50: efficiency incentives;

-,

Paragraphs 51 to 59: no affectation of trade development to an extent contrary to the interests of the EEA;
g. Paragraph 60: transparency.

(100) The Norwegian authorities have not put forward any compatibility considerations. Therefore at this stage, the
Authority raises doubts as to whether the compensation awarded under the Coastal Agreement for Hurtigruten
Maritime Services for the period 2012-2019 is compatible with the functioning of the EEA Agreement.

5. Conclusion

(101)  As set out above, the Authority has doubts as to whether the HA entails state aid within the meaning of
Article 61(1) of the EEA Agreement.

(102)  The Authority also has doubts as to whether the HA is compatible with the functioning of the EEA Agreement.

(*) See also paragraphs 27 and 28 of the Framework for alternative calculation methods.
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(103)  Consequently, and in accordance with Article 4(4) of Part II of Protocol 3, the Authority is obliged to open the
formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The decision to open
a formal investigation procedure is without prejudice to the final decision of the Authority, which may con-
clude that the HA does not constitute aid or that it is aid compatible with the functioning of the EEA
Agreement.

(104)  The Authority, acting under the procedure laid down in Article 1(2) of Part I of Protocol 3, invites the Norwe-
gian authorities to submit, within one month of the date of receipt of this Decision, their comments and to
provide all documents, information and data needed for the assessment of the HA in light of the state aid rules.

(105)  The Authority requests the Norwegian authorities to forward a copy of this decision to Hurtigruten.

(106)  The Authority must remind the Norwegian authorities that, according to Article 14 of Part II of Protocol 3, any
incompatible aid unlawfully granted will in principle have to be recovered, unless this recovery would be con-
trary to a general principle of EEA law.

HAS ADOPTED THIS DECISION:

Article 1

The formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3 is opened into the Coastal Agree-
ment for Hurtigruten Maritime Services 2012-2019.

Article 2

The Norwegian authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their comments on
the opening of the formal investigation procedure within one month of the date of receipt of this Decision. They are
further requested to provide, also within one month of the date of receipt of this Decision, all documents, information
and data needed for assessment of the compatibility of the aid measure.

Article 3

This Decision is addressed to the Kingdom of Norway.

Article 4

Only the English language version of this decision is authentic.

Done at Brussels, on 9 December 2015.

For the EFTA Surveillance Authority

Sven Svedman Helga Jonsdottir

President College Member
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Annonce de la Norveége concernant la directive 94/22/CE du Parlement européen et du Conseil sur
les conditions d’octroi et d’exercice des autorisations de prospecter, d’exploiter et d’extraire des
hydrocarbures

Annonce d’un avis invitant a présenter des demandes de licences d’extraction pétroliere sur le
plateau continental norvégien — Attribution dans des zones prédéfinies 2016

(2016/C 236/12)

Le ministére norvégien du pétrole et de I'énergie invite les candidats a présenter des demandes de licences d’extraction
pétroliere conformément a larticle 3, paragraphe 2, point a), de la directive 94/22/CE du Parlement européen et du
Conseil du 30 mai 1994 sur les conditions d’octroi et d’exercice des autorisations de prospecter, d’exploiter et d’extraire
des hydrocarbures (').

Les licences d’extraction ne seront octroyées qua des sociétés par actions immatriculées en Norvege ou dans tout autre
Etat partie a 'accord sur 'Espace économique européen (I«accord EEE»), ou encore a des personnes physiques domici-
liées dans un Etat partie a 'accord EEE.

Les sociétés qui ne sont pas titulaires de licences dextraction sur le plateau continental norvégien pourront se voir
octroyer des licences si elles sont présélectionnées pour I'octroi de telles licences.

Le ministere accordera le méme traitement aux sociétés qui présentent une demande individuelle et a celles qui pré-
sentent une demande en tant que membres d’'un groupe. Les candidats, quils présentent une demande individuelle ou
qu'ils appartiennent a un groupe et présentent une demande commune, seront tous considérés comme étant des candi-
dats a titre individuel & une licence d'extraction. Le ministére pourra, en fonction des demandes présentées par des
groupes ou par des candidats individuels, composer des groupes de licenciés auxquels une licence d’extraction est attri-
buée, et notamment supprimer des candidats appartenant a un groupe présentant une demande et ajouter des candidats
individuels, et désigner I'exploitant de ces groupes.

Loctroi d’'une participation dans une licence d’extraction sera subordonné a la conclusion, par les titulaires de licences,
d'un accord en vue de l'exercice dactivités pétrolieres, comprenant un accord d’exploitation commune et un accord
comptable. Si la licence d’extraction est subdivisée sur le plan stratigraphique, les titulaires des deux licences ainsi obte-
nues devront également conclure un accord spécifique dexploitation commune régissant leurs relations dans ce
domaine.

Des la signature desdits accords, les titulaires de licences constitueront une entreprise commune dans laquelle I'impor-
tance de leur participation sera a tout moment identique a celle de leur participation dans la licence d’extraction.

Les documents de licence s'inspireront principalement des documents pertinents de l'attribution dans des zones prédéfi-
nies pour 2015. Lobjectif visé consiste a mettre les principaux éléments des adaptations éventuelles du cadre a la dispo-
sition du secteur concerné avant que les demandes ne soient présentées.

Critéres d’octroi d’une licence d’extraction

Afin de promouvoir une bonne gestion des ressources ainsi qu'une exploration et une extraction pétrolieres rapides et
efficaces sur le plateau continental norvégien, notamment la composition des groupes de licence permettant de mener
a bien ces activités, les critéres suivants doivent sappliquer a l'octroi de participations dans les licences d’extraction et
a la désignation de l'exploitant:

a) la connaissance géologique de l'aire géographique en question par le candidat et la maniére dont les titulaires de
licences entendent procéder a une exploration pétroliere efficace;

b) les compétences techniques appropriées du candidat et la maniére dont ces compétences peuvent contribuer concre-
tement a une exploration rentable et, s'il y a lieu, a une extraction pétroliére dans l'aire géographique en question;

¢) lexpérience acquise par le candidat sur le plateau continental norvégien ou une expérience appropriée équivalente
acquise dans d’autres zones;

d) le fait que le candidat soit financiérement en mesure de mener a bien l'exploration et, s'il y a lieu, l'extraction pétro-
liere dans l'aire géographique en question;

e) si le candidat est ou a déja été titulaire d'une licence d’extraction, le ministére peut prendre en compte tout type
d'inefficience ou de justification insuffisante des actions menées dont le candidat se serait rendu coupable en tant que
titulaire d’une licence;

f) les licences d’extraction seront principalement octroyées a une entreprise commune dont au moins un membre aura
foré au moins un puits d’exploration sur le plateau continental norvégien en tant qu'exploitant ou possédera une
expérience opérationnelle appropriée équivalente en dehors de ce plateau;

(") JOL 164 du 30.6.1994, p. 3.
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) les licences d’extraction seront principalement octroyées a un minimum de deux titulaires, dont I'un au moins possé-
dera l'expérience visée au point f);

h) Texploitant désigné pour les licences d’extraction dans la mer de Barents devra avoir foré au moins un puits d’explo-
ration sur le plateau continental norvégien en tant qu'exploitant ou posséder une expérience opérationnelle appro-
priée équivalente en dehors de ce plateau;

i) pour les licences d’extraction en eaux profondes, tant 'exploitant désigné qu'au moins un autre titulaire de la licence
devront avoir foré au moins un puits sur le plateau continental norvégien en tant qu'exploitant ou posséder une
expérience opérationnelle appropriée équivalente en dehors de ce plateau. Pour la licence d’extraction, un titulaire de
la licence devra avoir foré en eaux profondes en tant qu’exploitant;

j) s'agissant des licences d’extraction pour lesquelles un forage de puits d’exploration a haute pression et/ou température
(<(HPHT») est a prévoir, l'exploitant désigné ainsi quau moins un autre titulaire de la licence devra avoir foré au moins
un puits sur le plateau continental norvégien en tant qu'exploitant ou posséder une expérience opérationnelle appro-
priée équivalente en dehors de ce plateau. Pour les licences d’extraction, un titulaire de la licence devra avoir foré un
puits HPHT en tant qu'exploitant.

Blocs pour lesquels des demandes peuvent étre présentées

Les demandes de participation dans des licences d’extraction peuvent étre présentées pour les blocs situés a l'intérieur de
la zone prédéfinie qui n'ont pas donné lieu a l'octroi de licences, conformément aux cartes publiées par la direction
norvégienne du pétrole (<DNP»). Il est également possible de présenter une demande portant sur une superficie abandon-
née a lintérieur de la zone prédéfinie, aprés I'annonce, conformément aux cartes actualisées figurant sur les cartes fac-
tuelles interactives (interactive Factmaps) qui se trouvent sur la page web de la DNP.

Chaque licence d’extraction peut englober un ou plusieurs bloc(s) ou une ou plusieurs partie(s) de blocs. Les candidats
sont invités a limiter leur demande aux zones dans lesquelles ils ont déterminé le potentiel d’extraction.

Le texte intégral de 'annonce, comprenant des cartes détaillées des zones disponibles, figure sur la page web de la direc-
tion norvégienne du pétrole a I'adresse www.npd.nofapa2016.

Les demandes de licences d’extraction pétroliere doivent étre adressées au:

Ministére du pétrole et de I'énergie
P.O. Box 8148 Dep.

N-0033 Oslo

NORVEGE

Deux exemplaires seront transmis a l'adresse suivante:
Direction norvégienne du pétrole

P.O. Box 600

N-4003 Stavanger

NORVEGE

Date limite: 6 septembre 2016 a 12 heures (minuit).

Loctroi des licences d’extraction pétroliére dans le cadre de I'«Attribution dans des zones prédéfinies 2016» sur le pla-
teau continental norvégien aura lieu au premier trimestre de 2017.



http://www.npd.no/apa2016
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PROCEDURES ADMINISTRATIVES

COMMISSION EUROPEENNE

Appel a propositions dans le cadre du programme de travail pluriannuel pour l'octroi d’un
concours financier dans le domaine des infrastructures énergétiques transeuropéennes au titre du
mécanisme pour I'interconnexion en Europe pour la période 2014-2020

[Décision C(2016) 1587 de la Commission]
(2016/C 236/13)

La Commission européenne, direction générale de I'énergie, lance un appel a propositions en vue d’'octroyer des subven-
tions conformément aux priorités et aux objectifs définis dans le programme de travail pluriannuel dans le domaine des
infrastructures énergétiques transeuropéennes au titre du mécanisme pour linterconnexion en Europe pour la
période 2014-2020.

Les soumissionnaires sont invités a présenter des propositions pour I'appel suivant:
CEF-Energy-2016-2.

Le montant indicatif disponible pour les propositions sélectionnées dans le cadre du présent appel a propositions s'éleve
a 600 millions d’EUR.

La date limite pour la soumission des propositions est le 8 novembre 2016.
Le texte intégral de 'appel a propositions est consultable a l'adresse suivante:

https://ec.europa.eu/ineaen/https%3A//ec.europa.eu/inea/en/connecting-europe-facility/cef-energy/calls/second-201 6-cef-
energy-call-proposals-2016-2.



https://ec.europa.eu/inea/en/https%3A//ec.europa.eu/inea/en/connecting-europe-facility/cef-energy/calls/second-2016-cef-energy-call-proposals-2016-2
https://ec.europa.eu/inea/en/https%3A//ec.europa.eu/inea/en/connecting-europe-facility/cef-energy/calls/second-2016-cef-energy-call-proposals-2016-2
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PROCEDURES RELATIVES A LA MISE EN (EUVRE DE LA POLITIQUE DE
CONCURRENCE

COMMISSION EUROPEENNE

Notification préalable d’une concentration

(Affaire M.8094 — BNP Paribas Fortis Private Equity Belgium/Sofindev IV/DHAM/Novy
International)

Cas susceptible d’étre traité selon la procédure simplifiée
(Texte présentant de I'intérét pour 'EEE)

(2016/C 236/14)

1. Le 21 juin 2016, la Commission a requ notification, conformément a l'article 4 du reglement (CE) n° 139/2004 du
Conseil ('), d'un projet de concentration par lequel les entreprises BNP Paribas Fortis Private Equity Belgium NV (BNPPF
PE», Belgique), Sofindev IV NV («Sofindev», Belgique) et DHAM NV («Korys/Colruyt Group», Belgique) acquierent, au sens
de larticle 3, paragraphe 1, point b), du reéglement sur les concentrations, le controle en commun de l'entreprise Novy
International NV (Novy», Belgique) par achat d’actions.

2. Les activités des entreprises considérées sont les suivantes:

— BNPPF PE: capital-investissement et financement mezzanine. Les entreprises qu'elle détient exercent des activités dans
différents secteurs tels que la fourniture et la fabrication de produits en métal et en plastique, les fonds de capital
d’amorgage pour les universités, les produits de boulangerie, la prestation de services industriels et 'immobilier,

— Sofindev: prises de participations privées dans des petites et moyennes entreprises belges. Les entreprises qu'elle
détient exercent des activités dans la distribution de matériaux de toiture et de facade et la mise au point de solu-
tions logicielles utilisant la géolocalisation,

— Korys/Colruyt Group: marchés de détail, de gros et de la restauration. Elle est également présente dans le secteur des
solutions logicielles, les projets d’énergies durables/renouvelables et le marché des sciences médicales/de la vie,

— Novy: conception, fabrication et commercialisation d’équipements de cuisine haut de gamme, principalement les
hottes aspirantes.

3. Apres examen préliminaire et sans préjudice de sa décision définitive sur ce point, la Commission estime que l'opé-
ration notifiée pourrait entrer dans le champ d’application du reglement sur les concentrations. Conformément a la
communication de la Commission relative a une procédure simplifiée du traitement de certaines opérations de concen-
tration en application du reglement (CE) n° 139/2004 du Conseil (3, il convient de noter que ce cas est susceptible d’étre
traité selon la procédure définie par ladite communication.

4. La Commission invite les tiers intéressés a lui présenter leurs observations éventuelles sur ce projet de
concentration.

Ces observations devront lui parvenir au plus tard dans un délai de dix jours a compter de la date de la présente publi-
cation. Elles peuvent étre envoyées par télécopieur (+32 22964301), par courrier électronique a COMP-MERGER-
REGISTRY@ec.europa.eu ou par courrier postal, sous la référence M.8094 — BNP Paribas Fortis Private Equity Belgium/
Sofindev IV/]DHAM/Novy International, a I'adresse suivante:

Commission européenne

Direction générale de la concurrence
Greffe des concentrations

1049 Bruxelles

BELGIQUE

(') JOL 24 du 29.1.2004, p. 1 (le «réglement sur les concentrations»).
() JO C 366 du14.12.2013, p. 5.
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