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II

(Comunicaciones)

COMUNICACIONES PROCEDENTES DE LAS INSTITUCIONES, ÓRGANOS 
Y ORGANISMOS DE LA UNIÓN EUROPEA

COMISIÓN EUROPEA

Retirada de la notificación de una concentración

(Asunto M.7419 — Teliasonera/Telenor/JV)

(Texto pertinente a efectos del EEE)

(2015/C 316/01)

[Reglamento (CE) no 139/2004 del Consejo]

El 27 de febrero de 2015, la Comisión recibió una notificación de un proyecto de concentración entre Teliasonera AB 
y Telenor ASA. El 11 de septiembre de 2015, las partes notificantes comunicaron a la Comisión que retiraban su 
notificación.

No oposición a una concentración notificada

(Asunto M.7572 — OG Capital/Kem One Innovative Vinyls)

(Texto pertinente a efectos del EEE)

(2015/C 316/02)

El 6 de julio de 2015, la Comisión decidió no oponerse a la concentración notificada que se cita en el encabezamiento 
y declararla compatible con el mercado interior. Esta decisión se basa en el artículo 6, apartado 1, letra b), del Regla
mento (CE) no 139/2004 del Consejo (1). El texto íntegro de la decisión solo está disponible en inglés y se hará público 
una vez que se elimine cualquier secreto comercial que pueda contener. Estará disponible:

— en la sección de concentraciones del sitio web de competencia de la Comisión (http://ec.europa.eu/competition/
mergers/cases/). Este sitio web permite localizar las decisiones sobre concentraciones mediante criterios de búsqueda 
tales como el nombre de la empresa, el número de asunto, la fecha o el sector de actividad,

— en formato electrónico en el sitio web EUR-Lex (http://eur-lex.europa.eu/homepage.html?locale=es) con el número de 
documento 32015M7572. EUR-Lex da acceso al Derecho de la Unión en línea.

(1) DO L 24 de 29.1.2004, p. 1.
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No oposición a una concentración notificada

(Asunto M.7741 — Apollo Management/Stemcor)

(Texto pertinente a efectos del EEE)

(2015/C 316/03)

El 17 de septiembre de 2015, la Comisión decidió no oponerse a la concentración notificada que se cita en el encabeza
miento y declararla compatible con el mercado interior. Esta decisión se basa en el artículo 6, apartado 1, letra b), del 
Reglamento (CE) no 139/2004 del Consejo (1). El texto íntegro de la decisión solo está disponible en inglés y se hará 
público una vez que se elimine cualquier secreto comercial que pueda contener. Estará disponible:

— en la sección de concentraciones del sitio web de competencia de la Comisión (http://ec.europa.eu/competition/
mergers/cases/). Este sitio web permite localizar las decisiones sobre concentraciones mediante criterios de búsqueda 
tales como el nombre de la empresa, el número de asunto, la fecha o el sector de actividad,

— en formato electrónico en el sitio web EUR-Lex (http://eur-lex.europa.eu/homepage.html?locale=es) con el número de 
documento 32015M7741. EUR-Lex da acceso al Derecho de la Unión en línea.

(1) DO L 24 de 29.1.2004, p. 1.
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IV

(Información)

INFORMACIÓN PROCEDENTE DE LAS INSTITUCIONES, ÓRGANOS 
Y ORGANISMOS DE LA UNIÓN EUROPEA

COMISIÓN EUROPEA

Tipo de cambio del euro (1)

23 de septiembre de 2015

(2015/C 316/04)

1 euro =

Moneda Tipo de cambio

USD dólar estadounidense 1,1150

JPY yen japonés 134,03

DKK corona danesa 7,4599

GBP libra esterlina 0,72970

SEK corona sueca 9,3798

CHF franco suizo 1,0882

ISK corona islandesa

NOK corona noruega 9,2370

BGN leva búlgara 1,9558

CZK corona checa 27,090

HUF forinto húngaro 310,91

PLN esloti polaco 4,2036

RON leu rumano 4,4183

TRY lira turca 3,3730

AUD dólar australiano 1,5813

Moneda Tipo de cambio

CAD dólar canadiense 1,4790
HKD dólar de Hong Kong 8,6414
NZD dólar neozelandés 1,7712
SGD dólar de Singapur 1,5850
KRW won de Corea del Sur 1 328,24
ZAR rand sudafricano 15,2287
CNY yuan renminbi 7,1165
HRK kuna croata 7,5833
IDR rupia indonesia 16 297,40
MYR ringit malayo 4,8471
PHP peso filipino 52,174
RUB rublo ruso 73,6019
THB bat tailandés 40,286
BRL real brasileño 4,4794
MXN peso mexicano 18,7989
INR rupia india 73,5690

(1) Fuente: tipo de cambio de referencia publicado por el Banco Central Europeo.
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INFORMACIÓN PROCEDENTE DE LOS ESTADOS MIEMBROS

Información comunicada por los Estados miembros en relación con el cierre de pesquerías

(2015/C 316/05)

De conformidad con el artículo 35, apartado 3, del Reglamento (CE) no 1224/2009 del Consejo, de 20 de noviembre de 
2009, por el que se establece un régimen comunitario de control para garantizar el cumplimiento de las normas de la 
política pesquera común (1), se ha decidido el cierre de la pesquería contemplada en el cuadro siguiente:

Fecha y hora del cierre 21.8.2015

Vigencia 21.8-31.12.2015

Estado miembro Alemania

Población o grupo de poblaciones RED/N1G14P y RED/*5-14P

Especie Gallineta nórdica (Sebastes spp.)

Zona Aguas de Groenlandia de la zona NAFO 1F y aguas de Groenlandia de 
las zonas V y XIV + aguas internacionales de la zona de protección de 
la gallineta nórdica

Tipos de buques pesqueros —

Número de referencia 38/TQ104

(1) DO L 343 de 22.12.2009, p. 1.

Información comunicada por los Estados miembros en relación con el cierre de pesquerías

(2015/C 316/06)

De conformidad con el artículo 35, apartado 3, del Reglamento (CE) no 1224/2009 del Consejo, de 20 de noviembre de 
2009, por el que se establece un régimen comunitario de control para garantizar el cumplimiento de las normas de la 
política pesquera común (1), se ha decidido el cierre de la pesquería contemplada en el cuadro siguiente:

Fecha y hora del cierre 21.8.2015

Duración 21.8-31.12.2015

Estado miembro Alemania

Población o grupo de poblaciones MAC/8C3411 y MAC/* 8ABD.

Especie Caballa (Scomber scombrus)

Zona Zonas VIIIc, IX y X; Aguas de la Unión del CPACO 34.1.1 + VIIIa, 
VIIIb y VIIId

Tipos de buques pesqueros —

Número de referencia 35/TQ104

(1) DO L 343 de 22.12.2009, p. 1.
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Información comunicada por los Estados miembros en relación con el cierre de pesquerías

(2015/C 316/07)

De conformidad con el artículo 35, apartado 3, del Reglamento (CE) no 1224/2009 del Consejo, de 20 de noviembre de 
2009, por el que se establece un régimen comunitario de control para garantizar el cumplimiento de las normas de la 
política pesquera común (1), se ha decidido el cierre de la pesquería contemplada en el cuadro siguiente:

Fecha y hora del cierre 21.8.2015

Vigencia 21.8-31.12.2015

Estado miembro Alemania

Población o grupo de poblaciones RED/51214D

Especie Gallineta nórdica (Sebastes spp.)

Zona Aguas de la Unión e internacionales de la zona V; aguas internacionales 
de las zonas XII y XIV

Tipos de buques pesqueros —

Número de referencia 37/TQ104

(1) DO L 343 de 22.12.2009, p. 1.

Información comunicada por los estados miembros en relación con el cierre de pesquerías

(2015/C 316/08)

De conformidad con el artículo 35, apartado 3, del Reglamento (CE) no 1224/2009 del Consejo, de 20 de noviembre de 
2009, por el que se establece un régimen comunitario de control para garantizar el cumplimiento de las normas de la 
política pesquera común (1), se ha decidido el cierre de la pesquería contemplada en el cuadro siguiente:

Fecha y hora del cierre 21.8.2015

Vigencia 21.8-31.12.2015

Estado miembro Alemania

Población o grupo de poblaciones WHB/2A4AXF

Especie Bacaladilla (Micromesistius poutassou)

Zona Aguas de las Islas Feroe

Tipos de buques pesqueros —

Número de referencia 36/TQ104

(1) DO L 343 de 22.12.2009, p. 1.

24.9.2015 ES Diario Oficial de la Unión Europea C 316/5



INFORMACIÓN RELATIVA AL ESPACIO ECONÓMICO EUROPEO

ÓRGANO DE VIGILANCIA DE LA AELC

Invitación a presentar observaciones, de conformidad con el artículo 1, apartado 2, de la Parte I 
del Protocolo 3 del Acuerdo entre los Estados de la AELC por el que se instituyen un Órgano de 
Vigilancia y un Tribunal de Justicia, en relación con las ayudas estatales concedidas a Arion Banki 

e Íslandsbanki mediante acuerdos de reprogramación de préstamos

(2015/C 316/09)

Mediante la Decisión no 208/15/COL, de 20 de mayo de 2015, reproducida en la versión lingüística auténtica en las 
páginas siguientes al presente resumen, el Órgano de Vigilancia de la AELC incoó el procedimiento establecido en el 
artículo 1, apartado 2, de la Parte I del Protocolo 3 del Acuerdo entre los Estados de la AELC por el que se instituyen un 
Órgano de Vigilancia y un Tribunal de Justicia. Las autoridades islandesas fueron informadas mediante una copia de 
dicha Decisión.

Mediante el presente anuncio, el Órgano de Vigilancia de la AELC invita a los Estados de la AELC, a los Estados miem
bros de la UE y a las terceras partes interesadas a que presenten sus observaciones sobre dicha medida en el plazo de un 
mes, a partir de la fecha de publicación de la presente comunicación, enviándolas a la siguiente dirección:

Órgano de Vigilancia de la AELC
Secretaría
Rue Belliard/Belliardstraat 35
1040 Bruxelles/Brussel
BELGIQUE/BELGIË

Las observaciones se comunicarán a las autoridades islandesas. Podrá preservarse la identidad de las partes interesadas 
que presenten observaciones previa solicitud por escrito aduciendo las razones que lo justifiquen.

RESUMEN

Procedimiento

En septiembre de 2013, el Órgano de Vigilancia de la AELC recibió una denuncia en la que se alegaba la concesión 
a Íslandsbanki hf. («ISB») y Arion banki hf. («Arion») de ayudas estatales ilegales mediante una financiación a largo plazo, 
con tipos de interés favorables, otorgada por el Banco Central de Islandia («BCI»). Tras las oportunas solicitudes, el 
Órgano recibió de las autoridades islandesas información sobre las medidas en cuestión mediante escritos de 
17 de enero de 2014 y 1 de abril de 2015.

Hechos

En su calidad de banco central y prestamista de última instancia, y en consonancia con la política monetaria de otros 
bancos centrales, el BCI ofrece a las entidades financieras líneas de crédito a corto plazo en forma de préstamos 
garantizados.

En 2007 y 2008, cuando aumentó la concesión de préstamos garantizados, Glitnir pignoró a favor del BCI, en concepto 
de garantía por las líneas de crédito a corto plazo proporcionadas por el BCI, bonos garantizados por su cartera de 
préstamos hipotecarios. Con el hundimiento de Glitnir, los créditos del BCI pasaron a ser estar vencidos y ser exigibles, 
con lo que el BCI se transformó en acreedor potencial del banco en quiebra. Mediante decisión de la autoridad islandesa 
de supervisión financiera («FME») de octubre de 2008, todos los activos y pasivos nacionales de Glitnir se transfirieron 
a ISB, incluida la deuda pendiente de Glitnir con el BCI, que ascendía, aproximadamente, a 55 600 millones ISK, así 
como la propiedad de la garantía real subyacente (la cartera de préstamos hipotecarios). Dado que la deuda con el BCI 
consistía en préstamos a corto plazo garantizados, un reembolso inmediato habría tenido graves consecuencias para la 
posición de liquidez de ISB. Así pues, ISB trató de renegociar su deuda para convertirla en deuda a largo plazo con un 
perfil de amortización razonable. Mediante acuerdo de 11 de septiembre de 2009, ISB emitió un bono autónomo 
(stand-alone bond) a favor del BCI por importe de 55 600 millones ISK. El bono estaba respaldado por activos con la 
misma cartera de préstamos hipotecarios que los bonos garantizados emitidos por Glitnir con anterioridad. La fecha de 
vencimiento del bono es de diez años, con un tipo de interés del 4,5 %, vinculado al índice de los precios al consumo 
(IPC).
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Asimismo, antes del inicio de la crisis financiera en octubre de 2008, el BCI concedió a Kaupthing préstamos a corto 
plazo garantizados, con valores en garantía, incluida la cartera de préstamos para vivienda. Cuando el FME decidió divi
dir Kaupthing en un banco antiguo y un banco nuevo, todos sus activos y pasivos nacionales, incluidos todos los crédi
tos de la cartera de préstamos para vivienda, se transfirieron a la nueva entidad, que posteriormente se convirtió en 
Arion Banki.

En noviembre de 2009, el BCI y el Comité de Resolución de Kaupthing suscribieron un acuerdo de liquidación, en 
virtud del cual Arion asumiría la deuda de Kaupthing frente al BCI mediante la emisión de un bono que comportaba la 
retrocesión de la cartera de préstamos para vivienda a Arion y su utilización como garantía de la devolución del prés
tamo. El acuerdo de liquidación surtiría efecto en la fecha de la decisión de Kaupthing de adquirir una participación 
mayoritaria en Arion (87 %). No obstante, según un acuerdo celebrado entre Arion y el BCI en enero de 2010, las 
partes suscribieron un contrato de préstamo, en lugar de procederse a una emisión de deuda. Según Arion y las autori
dades islandesas, ese contrato de préstamo reflejaba las condiciones del bono, salvo que el principal estaba denominado 
en EUR, USD y CHF, en lugar de ISK, debido a un desequilibrio de divisas en el balance de Arion.

El contrato de préstamo preveía un plazo de siete años, prorrogable por plazos de dos o tres años, por un importe de 
237,5 millones EUR, 97 millones USD y 50 millones CHF. Se autorizaba a Arion a modificar la combinación de las 
divisas en las que debía reembolsarse el préstamo. El tipo de interés aplicable era el tipo EURIBOR/LIBOR+300 puntos 
básicos. A modo de garantía real, se otorgaba al BCI la cartera de préstamos para vivienda.

Con estas medidas, el Estado islandés intentaba preservar los intereses del Estado, maximizando la posibilidad de recupe
rar sus créditos frente a los bancos y perturbando en la menor medida posible la viabilidad de estos.

Evaluación

El Órgano de Vigilancia de la AELC duda que las condiciones de los préstamos suscritos con ISB y Arion se ajusten 
plenamente al comportamiento de un hipotético acreedor privado que intente maximizar la recuperación de sus crédi
tos. Además, las medidas parecen ser de carácter selectivo y podrían falsear la competencia y afectar a los intercambios 
comerciales dentro del EEE. Por consiguiente, el Órgano no puede excluir la posibilidad de que las medidas examinadas 
constituyan ayudas estatales a efectos de lo dispuesto en el artículo 61, apartado 1, del Acuerdo EEE. El Órgano también 
alberga dudas sobre si esas medidas se ajustan a lo dispuesto en el artículo 61, apartado 3, del Acuerdo EEE.

Conclusión

A la vista de las consideraciones anteriores, el Órgano de Vigilancia de la AELC ha decidido incoar el procedimiento de 
investigación formal, con arreglo al artículo 1, apartado 2, de la Parte I del Protocolo 3 del Acuerdo entre los Estados de 
la AELC por el que se instituyen un Órgano de Vigilancia y un Tribunal de Justicia. Se invita a las partes interesadas 
a que presenten sus observaciones en el plazo de un mes a partir de la publicación del presente anuncio en el Diario 
Oficial de la Unión Europea y en el Suplemento EEE del Diario Oficial de la Unión Europea.

EFTA SURVEILLANCE AUTHORITY DECISION

No 208/15/COL

of 20 May 2015

concerning alleged unlawful state aid granted to Íslandsbanki hf. and Arion banki hf. through loan 
conversion agreements on allegedly preferential terms

(Iceland)

[Non-confidential version]

[The information in square brackets is covered by the obligation of professional secrecy]

The EFTA Surveillance Authority (‘Authority’),

HAVING REGARD to the Agreement on the European Economic Area (‘EEA Agreement’), in particular to Article 61 and 
Protocol 26,

HAVING REGARD to the Agreement between the EFTA States on the Establishment of a Surveillance Authority and 
a Court of Justice (‘Surveillance and Court Agreement’), in particular to Article 24,

HAVING REGARD to Protocol 3 to the Surveillance and Court Agreement (‘Protocol 3’), in particular to Article 1(2) and 
(3) of Part I and Articles 4(2) and (4) and Article 6 of Part II,
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Whereas:

I. FACTS

1. Procedure

(1) On 23 September 2013, the Authority received a complaint alleging that Íslandsbanki hf. (‘ISB’) and Arion 
banki hf. (‘Arion’) had been granted unlawful state aid through long-term funding at favourable interest rates by 
the Central Bank of Iceland (‘CBI’) (1).

(2) By letter dated 23 October 2013, the Authority sent a request for information to the Icelandic authorities (2), to 
which the Icelandic authorities replied on 17 January 2014 (3).

(3) The case was discussed at a meeting on state aid between representatives of the Authority and of the Icelandic 
authorities in Reykjavík in May 2014. The discussions were followed up with a letter, dated 5 June 2014 (4).

(4) Finally, the case was again discussed at a meeting between representatives of the Authority and of the Icelandic 
authorities, including a representative from the Central Bank of Iceland Holding Company in Reykjavík in 
February 2015. These discussions were followed up with a letter dated 24 February 2015 (5), to which the 
Icelandic authorities replied on 1 April 2015 (6).

2. Description of the measures

2.1. Background

(5) The measures complained of are linked to CBI's collateral and securities lending. As part of its role as a central 
bank and lender of last resort and in line with the monetary policy of other central banks, the CBI provides 
short-term credit facilities to financial undertakings in the form of collateral loans (7), in accordance with the 
provisions of CBI rules pertaining thereto. Financial institutions have the option of requesting overnight loans 
or seven-day loans against collateral considered to be eligible by the CBI. Among the debt instruments meeting 
the requirements of the CBI rules are Treasury instruments and financial undertakings' debt instruments fulfill
ing minimum criteria, including credit rating criteria.

(6) In 2007 and 2008 collateral lending increased steadily, and the CBI became a major source of liquidity for the 
financial undertakings. At year-end 2007, the balance of collateral loans stood at 302 billion ISK, its highest 
point until that time. Collateral loans peaked on 1 October 2008, just before the collapse of the banks, when 
the CBI loaned 520 billion ISK to financial institutions. Thus, at the time of the collapse of the three commer
cial banks in October 2008, the CBI had acquired considerable claims against domestic financial undertakings, 
which were backed by collateral of various types. At that time nearly 42 % of the collateral for CBI loan facili
ties took the form of Treasury guaranteed securities or asset-backed securities while some 58 % of the underly
ing collateral consisted of bonds issued by Glitnir, Kaupthing, and Landsbanki (8).

(7) As for securities lending, the Government Debt Management (‘GDM’), which is administered by the CBI, offers 
lending facilities to primary dealers of government securities. The purpose is to improve market functionality 
and to maintain liquidity in the market for bond series that the GDM is building up. The securities accepted by 
the GDM as collateral for the Treasury Bonds and Bills are all government bonds and mortgage benchmark 
bonds traded electronically on the secondary market. Other electronically traded securities may also be accepted 
depending on criteria specified in the facility. The interest rate for these loans is based on the CBI repo rate. The 
maximum contract period is 28 days (9).

2.2. Loan conversion agreement concluded with Íslandsbanki hf.

(8) When the financial crisis in Iceland occurred, Glitnir had, in relation to the CBI short-term credit facilities in 
the form of collateral loans, pledged covered bonds to the CBI that were secured by Glitnir's mortgage loan 
portfolio.

(1) Document No 684053.
(2) Document No 685741.
(3) The reply from the Icelandic authorities contained letters from the CBI (Document No 696093), Íslandsbanki (Document No 696092) 

and Arion Banki (Document No 696089).
(4) Document No 709261.
(5) Document No 745267.
(6) The  reply  from  the  Icelandic  authorities  contained  letters  from  the  CBI  (Document  No  753104)  and  Arion  Banki  (Document 

No 753101).
(7) Collateral loans are also named repo loans, where repos or repurchase agreements are contracts in which the seller of securities, such as 

Treasury bills, agrees to buy them back at a specified time and price.
(8) For an overview of developments in collateral loans, see the CBI's Annual Report 2008, p. 9-11, available at http://www.sedlabanki.is/

lisalib/getfile.aspx?itemid=7076
(9) For further details see Rules on Central Bank of Iceland securities lending facilities on behalf of the Treasury for primary dealers dated 

28 November 2008, available at http://www.lanamal.is/assets/nyrlanasysla/regluren08.pdf
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(9) With the collapse of Glitnir, the CBI's claims became due and payable, thus making the CBI a potential creditor 
of the failed bank. By decision of the Financial Supervisory Authority (‘FME’) in October 2008, in principle all 
domestic assets and liabilities of Glitnir were transferred to ISB, including the outstanding debt of Glitnir to the 
CBI which amounted to approximately ISK 55.6 billion as well as the ownership of the underlying collateral 
(the mortgage loan portfolio).

(10) As the debt with the CBI consisted of short-term collateralised lending, instant repayment would have had 
a serious impact on ISB's liquidity position. According to the CBI, the alternative would have been for the CBI 
to collect the debt which would have left the CBI with the mortgage loan portfolio. This would have been 
difficult for a central bank to manage. Selling the mortgage loan portfolio at the time was also not considered 
an option taking into account the financial crisis and the very few potential purchasers on the market.

(11) Therefore, ISB sought to renegotiate its debt with the CBI in order to convert it into a long-term debt with 
a reasonable amortization profile, to avoid a further negative impact on ISB's liquidity position. Following nego
tiations between ISB and the CBI, an agreement was reached on 11 September 2009 resulting in ISB issuing 
a stand-alone bond (the ‘bond’) to the CBI in the amount of ISK 55.6 billion. The bond was asset-backed with 
the same, or similar, mortgage loan portfolio as the covered bonds that were issued by Glitnir in the past. The 
bond is over collateralized with a loan-to-value (‘LTV’) ratio of 70 % (1). The bond's maturity date is 10 years, 
with an interest rate of 4,5 %, CPI linked (consumer price-indexed).

2.3. Loan conversion agreement concluded with Arion banki hf.

(12) Before the onset of the financial crisis in October 2008, the CBI granted Kaupthing short-term collateral loans, 
secured against collateral securities, including the housing loan portfolio. When the FME decided to split 
Kaupthing into an old and a new bank, in principle all domestic assets and liabilities, including all claims to the 
housing loan portfolio, were transferred to the new bank, which later became Arion Banki.

(13) On 30 November 2009, the Ministry of Finance, the CBI and the Kaupthing Resolution Committee entered into 
a settlement agreement.

(14) According to Section I of the settlement agreement, the parties agreed to settle outstanding claims under other 
types of loans which had been granted by the CBI, as a lender of last resort, to Kaupthing before its collapse i.e. 
collateral loans which had become due on 22 October and 31 October 2008, and overnight loans, which also 
had become due on 22 October 2008. The agreement further stated that, in those instances where CBI's claims 
were higher than the value of the collateral which had been placed as security (as valued by an independent 
expert), the CBI would take over the collateral and file a claim for the remaining balance against the estate of 
Kaupthing.

(15) With respect to the collateral loans and securities loans, which are covered by Articles 1 and 2 of the settle
ment agreement, the parties agreed that the CBI's claims amounted to approximately ISK 17.4 billion and ISK 
138.3 billion respectively, taking into account the cash flow generated by the collateral and interests for the 
period from the loans' maturity date until 15 June 2009 (which the parties had agreed would be used as 
a reference date for the settlement of claims). Subtracting the value of the collateral in each case, the remaining 
balance amounted to ca. ISK 14 million and ISK 67.8 billion respectively, which were to be filed as claims 
against the estate of Kaupthing.

(16) The settlement of overnight loans was the subject of Article 3 of the settlement agreement. The overnight loans 
had been granted against collateral in various securities specifically listed in the agreement, including the hous
ing loan portfolio, the value of which the parties agreed was approximately ISK […] billion. The parties also 
agreed that the outstanding amount of the CBI's claims, accounting for cash flow, interests and subtracting the 
value of other collateral than the value of the housing loan portfolio, amounted to a total of approximately ISK 
[…] billion. The parties further agreed that Arion Bank would assume Kaupthing's debt towards the CBI by 
issuing a bond in the amount of approximately ISK […] billion, in a specific form attached to the agreement as 
Appendix II, with the CBI in turn assigning the housing loan portfolio to Arion Bank. The housing loan portfo
lio would again be used as collateral to secure repayment of the bond. The settlement agreement furthermore 
stated that it would become valid upon the approval of the FME and the Competition Authority, and upon 
Kaupthing deciding to acquire a majority stake in Arion Bank (in the amount of 87 %). It was further stated 
that once the agreement would become valid, the bond would be issued as a part of Kaupthing's contribution 
towards the acquisition of Kaupthing's majority stake in Arion. Thus, it was the parties' intention to use the 
difference between the value of the housing loan portfolio and the remaining debt, ca. ISK […] billion 
(ISK […] billion — ISK […] billion) as part of Kaupthing's payment towards the acquisition of a majority share
holding in Arion Bank, should Kaupthing elect to use its option to acquire the shares.

(1) The loan-to-value ratio is a financial term used by lenders to express the ratio of a loan to the value of an asset purchased.
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(17) On 1 December 2009, an agreement was reached between the Government, Arion Bank, and Kaupthing on 
settlements concerning assets and liabilities which had been transferred from Kaupthing to Arion Bank with the 
FME's decision of 21 October 2008. Furthermore, Kaupthing's Resolution Committee decided on that same day 
to acquire an 87 % stake in Arion Bank, leaving the remaining 13 % in the hands of the Icelandic Government. 
Kaupthing paid for the acquisition by transferring assets from its estate valued at ISK […] billion to Arion 
Bank, including with the ca. ISK […] billion generated by the assignment of the housing loan portfolio to 
Arion Bank in accordance with the terms of the settlement agreement. It should be noted that this particular 
transaction has already been addressed and approved by the Authority in Decision No 291/12/COL on restruc
turing aid to Arion Bank (1).

(18) On 22 January 2010, Arion and the CBI concluded a loan agreement, which replaced the bond previously 
issued by Arion Bank upon Kaupthing's decision to acquire a majority stake in Arion Bank, as agreed by the 
parties. The loan agreement essentially reflected the terms of the bond, although the principal amount was 
denominated in EUR, USD and CHF instead of ISK because of currency imbalances within Arion's balance 
sheet.

(19) The loan agreement provided for a seven year loan, extendable by two-three year terms, for an amount of EUR 
[…] million, USD […] million and CHF […] million. Arion was permitted to change the combination of the 
currencies in which the loan was to be repaid. The interests payable were EURIBOR/LIBOR + 300bps. The 
housing loan portfolio of Arion served as collateral to the CBI.

3. The complaint

(20) According to the complainant, the loan agreements between ISB, Arion and the CBI were not assessed in the 
Authority's decisions approving restructuring aid to ISB and Arion (2). Since the measures were not addressed in 
these cases, the complainant considers it imperative to obtain the opinion of the Authority on (i) the compati
bility of these additional aid measures with the EEA Agreement, and (ii) the consequences of the negligence by 
the Icelandic authorities to notify these measures.

(21) The complainant alleges that, at the time the CBI entered into the loan agreements with Arion and ISB, other 
banks in Iceland were not given the opportunity to receive such financing from the CBI or other government 
agencies. The aid was therefore selective as it was granted exclusively to certain financial institutions competing 
on the Icelandic banking market. By granting a loan to ISB, the bank was allegedly granted aid to avoid enforce
ment by the CBI on the covered bond issue. In Arion's case, the loan was granted to secure an appropriate 
balance on the bank's currency risk. According to the complainant, other financial institutions which did not 
receive such aid were forced to sell off assets in markets that favoured buyers. Moreover, the complainant 
claims that the terms of the funding were very favourable to ISB and Arion and below market terms at the time 
as long-term funding with relatively low interest rates was not available to other market operators at the time.

(22) The complainant refers to the Authority's previous decisions concerning the restructuring aid granted to ISB 
and Arion, where it found that significant entry barriers to the Icelandic banking market existed having detri
mental effects on competition (3). The complainant reiterates the Authority's finding that the Icelandic financial 
market is oligopolistic and that there are impediments for consumers to switch banks, in addition to an 
exchange rate risk due to the weak national currency. The complainant claims that substantial aid has been 
given to the largest banks, which have made the smaller banks and saving banks participating in the Icelandic 
banking market more vulnerable.

(23) According to the complainant, the agreements on the housing loan funding from the CBI to both ISB and 
Arion are sufficiently precise, firm, unconditional and legally binding to be considered state aid within the 
meaning of Article 61(1) of the EEA Agreement because these measures were granted to certain but not all 
competing financial institutions on the market and gave ISB and Arion a clear advantage in the form of long-
term funding with favourable interest rates below market rates and which were not available to other market 
participants. According to the complainant, no private investor would have entered into such agreements at this 
turbulent time on the financial markets. In order to substantiate its claim that the long-term funding and the 
interest rates were below market rates at the time, the complainant submitted credit default swap (‘CDS’) 
spreads of the Icelandic government in 2009 and interest rates in 2009 on bond issues HFF150224 and 
HFF150434 by the Icelandic Housing Financing Fund (‘HFF’). The complaint maintains that the measures 
strengthened ISB and Arion on the banking market and therefore affected the position of other market 
participants.

(1) EFTA Surveillance Authority Decision No 291/12/COL of 27.6.2013 on restructuring aid to Arion Bank (OJ L 144, 15.5.2014, p. 169 
and EEA Supplement to the OJ 28, 15.5.2014, p. 89), paragraphs 86, 149, 168 and 238.

(2) EFTA Surveillance Authority Decision No 244/12/COL of 27.6.2013 on restructuring aid granted to Íslandsbanki (OJ L 144, 15.5.2014, 
p. 70 and EEA Supplement to the OJ 28, 15.5.2014, p. 1) and EFTA Surveillance Authority Decision No 291/12/COL of 27.6.2013 on 
restructuring aid to Arion Bank (OJ L 144, 15.5.2014, p. 169 and EEA Supplement to the OJ 28, 15.5.2014, p. 89).

(3) See Decision No 244/12/COL, paragraph 50, and Decision No 291/12/COL, paragraph 49.
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(24) Finally, the complainant argues that the restructuring plans of ISB and Arion, implemented by the Icelandic 
government and which the Authority found compatible with Article 61(3)(b) of the EEA Agreement, were suffi
cient to remedy the disturbance in the Icelandic economy. According to the complainant, the additional aid 
measures implemented by way of the abovementioned agreements were not necessary, appropriate or propor
tionate to restore the Icelandic banking system and therefore entail incompatible state aid.

4. Comments from the Central Bank of Iceland

(25) According to the CBI, the purpose of converting the short-term debt to long-term loans was to strengthen the 
likelihood of recovery of the collateralised debt and thus to better secure its interests as a lender.

(26) The CBI's role in providing liquidity facilities to financial institutions entails a given counterparty risk, which 
materialised in the autumn of 2008. In the beginning of October 2008, it became apparent that Glitnir and 
Kaupthing could not be saved. Thus the Icelandic Financial Supervisory Authority (FME) took over the opera
tions of Glitnir on 7 October and Kaupthing on 9 October 2008, using the powers conferred upon it by the 
Act No 125/2008, on the Authority for Treasury Disbursements due to Unusual Financial Market Circumstan
ces etc. (the ‘Emergency Act’), which was passed on 6 October 2008.

(27) The CBI's claims were rendered due and payable by the collapse of Glitnir and Kaupthing, thus putting the CBI 
in the position of a creditor of the failed banks because of claims that were backed by various types of 
collateral.

(28) Act No 36/2001 on the Central Bank (the ‘Central Bank Act’) contains no provisions on the CBI's position as 
a creditor, nor does it provide for processing or satisfaction of claims. The Act requires unequivocally that the 
CBI only grants loans against collateral that it deems adequate. With the collapse of the financial system, the 
CBI's position changed from that of a holder of collateral to that of a creditor and owner of assets appropriated 
from financial undertakings in winding-up proceedings.

(29) According to the CBI, the Central Bank Act does not contain any provision regarding the legal effect of the 
CBI's appropriation of assets used as collateral for loans or guarantees granted on the basis of Article 7 of the 
Act. On the other hand, it does assume that the CBI grants liquidity facilities to financial institutions, and that, 
as a result, the Bank acquires claims. Therefore, in matters falling outside the scope of the Central Bank Act, the 
general principles of law of obligations should apply to the CBI.

(30) In the wake of the banks' collapse in the autumn of 2008, the CBI was forced to appropriate collateral assets, 
convert them, and allocate them to its claims against financial institutions. The fundamental principles of 
administrative law have limited applicability to the processing and administration of the above-specified assets. 
The CBI's rights and responsibilities as owner and creditor are determined by the nature and substance of such 
assets and rely on the civil law rules of obligations and claims satisfaction procedures. The CBI's actions and 
decisions concerning the handling and allocation of claims and appropriated assets therefore fall under the 
realm of civil law.

(31) According to the CBI, it was in the same position as other creditors with respect to recovery of claims and 
collateral from the estates of the failed banks. The CBI was independent in its decisions and therefore rejects the 
complainant's allegation that ‘By implementing these measures the Icelandic government in fact replaced the role of pri
vate market participants’.

(32) On the other hand, the CBI realistically could not be expected to enforce collateral such as the ones in question 
in the case of Kaupthing (Arion) and Glitnir (ISB). In appropriating such collateral, the CBI would have been 
taking on the role of a commercial bank with one of the largest household loan portfolios in Iceland, which 
would have been inconsistent with its role as a central bank. There was also the risk of destabilising the opera
tions of the respective banks, which would have jeopardised financial stability. According to the CBI, it should 
be borne in mind that the loan portfolios represented a large share of Arion and ISB's customer base.

(33) The CBI therefore considered it preferable to aim for receipt of full payment of its claims, with interest and 
without having to incur administrative expenses, which was the maximum recovery possible at that time. The 
CBI's agreements with Arion and ISB also provided for minimal disturbance and were of benefit to the individ
ual borrowers under the mortgage loans who continued to be the customers of operating financial institutions. 
If the loan portfolios had been offered for sale, there was the risk that the borrowers would have cut their 
business ties with their commercial banks. Furthermore, the CBI would have had no assurance of acceptable 
recovery, and it was highly unlikely that investors with sufficient capital strength would have been available to 
buy the portfolios.

(34) According to the CBI, the measure entailed in the loan agreement with ISB was a logical continuation of the 
division of the banks into ‘new’ and ‘old’ pursuant to the Emergency Act and the FME decisions based on it. 
That measure obviated the need for the CBI to adopt measures vis-à-vis ISB that could have threatened its liquid
ity position.

24.9.2015 ES Diario Oficial de la Unión Europea C 316/11



(35) Similarly, the measure entailed in the transfer of the loan portfolio from Kaupthing to Arion through the settle
ment and loan agreement was a logical continuation of the division of the banks into ‘new’ and ‘old’ pursuant 
to the Emergency Act and the FME decisions based on it. The loan agreement with Arion contained only one 
deviation from the terms of the settlement agreement, i.e. that the principal was denominated in EUR, USD and 
CHF instead of ISK because of currency imbalances within Arion's balance sheet. According to the CBI, this 
denomination change did not alter the nature of the CBI's claim and therefore cannot be considered to consti
tute state aid. The CBI emphasises that one of its objectives was to promote financial stability, and one of the 
components of financial stability was credit institutions' foreign exchange balance. As Arion's foreign exchange 
balance was in severe disequilibrium, the CBI felt that it was its role to address this and consequently to con
clude the loan agreement in foreign currency. Moreover, the CBI mentioned that information on the measures 
taken by the CBI to correct currency imbalances was included in the Minister of Finance's report on the restruc
turing of the commercial banks (and presented in March 2011), which was also provided to the Authority as 
part of its assessment of the restructuring aid that was notified and approved by the Authority in its Decision 
No 291/12/COL.

(36) In light of all the above, the CBI considers it clear that the measures complained of cannot be considered state 
aid within the meaning of Article 61(1) of the EEA Agreement.

(37) Should the measures be found to constitute state aid, or should the measures in question be found to have 
conferred any advantages, the CBI believes that it is by no means evident that Arion or ISB would be the bene
ficiaries of such an advantage. The CBI rather advocates that such advantages accrued to Kaupthing and Glitnir 
as the measures complained of enabled Kaupthing to acquire shares in Arion and made it possible to dissolve 
the covered bonds that formed the guarantee for Glitnir's debt to the CBI and bring the underlying housing 
portfolio under the control of ISB.

(38) In addition, in its letter of 31 March 2015 (1), the CBI highlighted that, whereas its original lending to Kaup
thing and Glitnir undoubtedly fell within the scope of the monetary policy of the CBI in its role as lender of 
last resort, its position upon the conclusion of the long-term funding measures was that of a creditor in 
a similar position to that of a private creditor upon appropriation of collateral assets and in a claim satisfaction 
process with the debtors. According to the CBI, the conversion of the short-term credit facilities of Kaupthing 
and Glitnir, including interests and costs associated with the claim, to a long-term loan on terms that any pri
vate creditor would have found to be acceptable in the same circumstances does not amount to relieving the 
debtors, Kaupthing and Glitnir, of any obligations or conferring any advantages on the assignees of these 
liabilities.

5. Comments by the alleged beneficiaries

5.1. Comments from Arion Bank

(39) As a preliminary point, Arion submits that the measures in question formed an inseparable part of the final 
capitalization of Arion Bank with the participation of Kaupthing and the assets and liabilities (including the 
housing loan portfolio) that were assigned formed an integral part of the restructuring of Arion Bank that was 
submitted, investigated and decided upon by the Authority. Arion refers here to the Ministry of Finance's report 
on the restructuring of the commercial banks, that was allegedly source material for the Authority's decision 
No 291/12/COL, and to other communications between the Icelandic authorities and the Authority during 
which information on the measures complained above allegedly had been provided to the Authority. Arion 
therefore argues that the measures should not be taken out of context and separated from the overall assess
ment made by the Authority in Decision No 291/12/COL on restructuring aid to Arion Bank. In addition, the 
fact that the measures complained of were not specifically identified as state aid involved in the capitalisation of 
Arion Bank and notified as such in the final notification of the Icelandic Authorities on 20 September 2010 
only suggests that it was the common understanding of the Icelandic authorities and the Authority that these 
particular measures did not constitute state aid.

(40) Arion also argues that the funding provided through the loan agreement did not confer upon it any advantage 
which could be considered state aid, as it was provided on normal market terms at the time and fully in line 
with the market economy investor principle.

(41) Arion notes that other funding provided on or around the same time was comparable to the funding provided 
under the loan agreement, indicating that the terms of the loan agreement were not unduly favourable. Accord
ing to Arion, the Authority should mainly consider issued covered bond programs when establishing an appro
priate benchmark for determining the market rates and borrowing terms for Arion Bank with reference to the 
loan agreement, since it is secured with a pledge in a number of Arion Bank's bests quality assets, including 
municipality loans and mortgages. Arion provided information on all covered bond programs issued worldwide 
in the period from 1 January 2009 until 31 December 2010. According to Arion, this information clearly 
shows that the average interest rate, among a total of 357 issued covered bond programs in that period of 
time, is far below the interest rate of the aforementioned loan agreement.

(1) Document No 753104.
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(42) Arion also draws a comparison with a settlement that was negotiated in December 2009 between the ‘new’ 
Landsbanki (now Landsbankinn hf. (‘Landsbankinn’), NBI hf. at that time) and ‘old’ Landsbanki (now LBI hf., 
Landsbanki Íslands hf.). This settlement entailed the issue of a senior secured bond, denominated in EUR, GBP 
and USD, in the amount of ISK 247 billion in foreign currency for a term of 10 years by Landsbankinn to LBI. 
In addition, a contingent bond of ISK 92 billion in foreign currency was issued early in 2013. These senior 
secured bonds were a consideration for the assets and liabilities transferred from LBI on 9 October 2008 with 
the decision of the FME on the disposal of assets and liabilities of the ‘old’ Landsbanki to the ‘new’. These senior 
secured bonds mature in October 2018 and do not have instalment payments during the first 5 years. The 
interest rates are EURIBOR/LIBOR+175bps for the first 5 years and EURIBOR/LIBOR+290bps for the remaining 
5 years. The bonds are secured by pools of loans to customers of Landsbankinn.

(43) According to Arion, the terms of this settlement are directly comparable to the terms in the disputed loan 
agreement with the CBI and any differences that exist between the two are all favourable to the loan agreement, 
i.e. a higher interest rate, a lower principal amount and a stronger collateral pool, in spite of the fact that the 
lender in the Landsbanki case is a private party. According to Arion, this clearly indicates that the terms of the 
funding provided to Arion Bank under the loan agreement are in line with prevalent market terms at the time, 
and thus no advantage was conferred upon Arion Bank through the loan agreement which can be considered 
state aid.

(44) Arion also argues that the comparison made in the complaint between the terms of the loan agreement and the 
CDS spreads and the terms of the HFF bonds should by no means be considered relevant in determining 
whether the funding was provided on terms below market rates. Whereas the loan agreement provides for 
senior secured funding, a CDS is a swap designed to transfer the credit exposure of a senior unsecured instru
ment between parties. Therefore, Arion submits that a direct comparison between the interest rates stated in 
the loan agreement and the CDS spreads submitted by the complainant is not relevant.

(45) In line with the arguments put forward by the CBI, Arion also notes that, under the market conditions at the 
time when the settlement agreement and the loan agreement were entered into, the CBI was effectively left with 
no other option than to assign the housing loan portfolio to Arion Bank. The settlement agreement provided 
that Arion would assume the remaining balance of Kaupthing's debt, with the CBI in turn assigning it the 
housing loan portfolio. According to Arion, by adopting these measures, the CBI tried to secure full recovery of 
Kaupthing's debt.

(46) Had the CBI not entered into the settlement agreement and subsequently the loan agreement, it would have had 
to enforce the collateral in the housing loan portfolio. According to Arion, the CBI was not in a position to 
enforce the collateral as, first, it did not have the resources or manpower to service the portfolio itself and, 
second, the chances of offloading the housing loan portfolio on the open market were very slim or non-
existent as there were no market participants to which the portfolio could have been assigned. At that time, all 
of the three biggest commercial banks were being restructured and ownership of the ‘new’ banks was in the 
hands of the Icelandic Government. Further, the FME, by the powers conferred upon it under the Emergency 
Act, had already taken and subsequently took control of many other financial undertakings, such as Straumur-
Burðarás hf., Reykjavik Savings Bank hf. (SPRON), Sparisjóðabanki Íslands hf. (Icebank), VBS Investment Bank 
hf., Keflavík Savings Bank, BYR Savings Bank etc. MP banki hf. was in severe financial difficulties at that time 
and underwent its own financial restructuring with new shareholders providing it new funding in 2011. There
fore, the assignment of the housing loan portfolio via the settlement agreement and the loan agreement was, 
under the market conditions prevailing at the time, the only viable option.

(47) In addition, Arion notes that the FME had already assigned the housing loan portfolio to Arion Bank via its 
decision of 21 October 2008, and Arion Bank had subsequently continued to service the portfolio. The hous
ing loan portfolio was also comprised of many of Kaupthing's core clientele with long lasting business relation
ships with Kaupthing, which had now been transferred to Arion Bank. Assigning the housing loan portfolio to 
another market participant, even if such a participant had existed (who in addition would not have been as 
familiar with the portfolio as Arion Bank), could only have taken place at a substantial discount, thus not 
securing full recovery of CBI's claim against Kaupthing. Therefore, at the time there was no other viable option 
than to assign the portfolio to Arion Bank.

(48) In the event the Authority considers the measures complained of to constitute state aid, Arion further argues 
that they must be considered compatible with the functioning of the EEA Agreement on the basis of 
Article 61(3)(b) of the EEA Agreement.

(49) According to Arion, the measures were a very necessary part of and directly linked to the restructuring of the 
bank. Without the settlement agreement, under which the CBI agreed not to enforce the collateral granted in 
the housing loan portfolio and instead assign it to Arion Bank, the reconstruction of Arion Bank would not 
have taken place in the manner that it did, i.e. by the creditors of Kaupthing acquiring a majority stake in the 
new Bank, as a very valuable pool of assets, essential for the continued banking operations of Arion Bank in 
Iceland, would then not have been transferred to the new Bank. Therefore, Arion argues that the measures 
complained of were an integral part of measures which were necessary, proportionate and appropriate to rem
edy a serious disturbance in the Icelandic economy within the meaning of Article 61(3)(b) of the EEA 
Agreement.
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(50) In light of the above, Arion concludes that the measures complained of clearly cannot be considered to consti
tute state aid within the meaning of Article 61(1) of the EEA Agreement, and in the event they are viewed as 
state aid, these measures should be considered to be compatible with the functioning of the EEA Agreement 
pursuant to Article 61(3)(b).

5.2. Comments from Íslandsbanki hf.

(51) As a preliminary point, ISB points out that the question of whether comparable funding would have been avail
able to other banks or financial institutions at the time is irrelevant, since this was not a question of new 
funding being sought from, or offered by, the CBI. Instead, the CBI held a claim on ISB as per the decision of 
the FME. Paying up the debt would have had a serious impact on the liquidity position of the bank and there
fore ISB could have chosen not to pay the debt and leave the CBI with the mortgage loan pool. According to 
ISB, the CBI was thus left with the choice of renegotiating the claim with ISB or enforcing the security (acquir
ing the mortgage loan pool).

(52) However and in line with the arguments put forward by Arion and the CBI described above, ISB also notes that 
the enforcement of the security and the acquisition of the mortgage loan pool would have forced the CBI to 
manage the loan pool and service the underlying loans. This task does not form a part of the CBI's official role 
and would have involved further costs and risks, especially in view of many of the underlying mortgages need
ing to be restructured in the near future. It should also be kept in mind that the borrowers under the mortgage 
loans were not aware of the situation and had always, to the best of their knowledge, been borrowers of Glitnir 
and later ISB. Chances of the CBI selling off the mortgage loan pool at that point in time were slim and would 
have entailed a serious risk, as there were few, if any, market participants that were in a position to buy the 
mortgage loan pool, and if so, then hardly on better terms than the ISB bond offered. Renegotiating with ISB 
was therefore the financially viable option that best served the interests of the CBI itself.

(53) According to ISB, the terms of the long-term funding provided by the CBI to ISB were not favourable. ISB notes 
that the interest rate is at about 50bp on top of the state guaranteed HFF bonds on the date of issue whereas 
common rates in Europe at the time for similar asset-backed securities were at 40 to 80bp above state-
guaranteed papers. ISB also points out that it paid down 10 billion ISK of its debt on 10 April 2014 because it 
was able to obtain more favourable funding on the market. Therefore, ISB's outstanding debt with the CBI in 
May 2014 was reduced to 27 billion ISK.

(54) In view of the above, ISB is of the opinion that the bank did not receive any funding which may be considered 
as state aid in the meaning of Article 61(1) of the EEA Agreement. The funding was granted at market compat
ible rates and was equal to the benefit of the CBI, ISB and the borrowers under the mortgage loans in the 
mortgage loan pool.

(55) However, should the Authority nevertheless consider the measures complained of to constitute state aid, ISB 
argues that they must be considered compatible with the functioning of the EEA Agreement on the basis of 
Article 61(3)(b) of the EEA Agreement.

(56) According to ISB, the background of the measures must be taken into consideration. ISB was allocated Glitnir's 
debt to the CBI and the ownership of the underlying collateral. Paying up a debt of roughly 55 billion ISK 
would have had a serious impact on the liquidity position of ISB and therefore making the restructuring of the 
bank all the more difficult to accomplish. According to ISB, it must also be kept in mind that at the time the 
government sought to have Glitnir take over a majority stake in the bank and provide the majority of the 
bank's initial capital. By collecting on the CBI claim, ISB's liquidity would have been made too weak to operate 
a healthy bank that the creditors of Glitnir might see as a viable increase in value and thus increase the cred
itors return on their claims.

(57) According to ISB, the measures were therefore a necessary part in the restructuring of the bank and in line with 
the measures already approved in the Authority's decision on restructuring aid granted to Íslandsbanki (1). The 
measures were proportionate and appropriate in view of the economic and financial conditions in Iceland at 
the time, where restructuring of the banking system in Iceland was crucial.

(58) In light of the above, ISB maintains that it is clear that the measures complained of cannot be considered state 
aid within the meaning of Article 61(1) of the EEA Agreement. However, in the event they would be regarded 
as state aid, ISB argues that they should be declared compatible pursuant to Art 61(3)(b) of the EEA Agreement 
because the measures aimed to remedy a serious disturbance in the economy of an EFTA State and were neces
sary, proportionate and appropriate for the restructuring of the bank.

(1) EFTA Surveillance Authority Decision No 244/12/COL of 27.6.2013 on restructuring aid granted to Íslandsbanki (OJ L 144, 15.5.2014, 
p. 70 and EEA Supplement to the OJ 28, 15.5.2014, p. 1).
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II. ASSESSMENT

1. The presence of state aid

(59) Article 61(1) of the EEA Agreement reads as follows:

‘Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States or through State 
resources in any form whatsoever which distorts or threatens to distort competition by favouring certain undertakings or the 
production of certain goods shall, in so far as it affects trade between Contracting Parties, be incompatible with the func
tioning of this Agreement.’

(60) For a measure to qualify as state aid, all conditions set out in Article 61(1) must be fulfilled. First, there must be 
an intervention by the State or through State resources; second, the intervention must be liable to affect trade 
between the Contracting Parties; third it must confer a selective advantage upon the recipient and fourth it 
must distort or threaten to distort competition.

(61) In the following, the Authority will assess whether the measures to convert short-term claims to long-term 
loans constitute state aid, and if so whether they are compatible with the state aid provisions of the EEA Agree
ment. However, it is clear that the State's involvement, as a major creditor to the undertakings concerned, 
derives from earlier measures, namely the CBI's short-term collateral loans to financial undertakings and its 
securities lending, on behalf of the Treasury, to prime traders of government securities. The background of the 
conversion loans is obviously the breakdown of the CBI's transactions with financial undertakings which in 
turn is related to the collapse of the financial system. It is therefore appropriate to consider whether the initial 
granting by the CBI of short-term credit facilities involved elements of state aid. The Authority will therefore, 
firstly, consider whether those measures possibly constitute state aid, and, secondly, examine in detail the loan 
conversion agreements in light of Article 61 of the EEA Agreement.

1.1. The Central Bank of Iceland's short-term credit facilities

(62) Paragraph 51 of the Authority's Guidelines on the application of state aid rules to measures taken in relation to 
financial institutions (‘Banking Guidelines’) contains provisions on other forms of liquidity assistance and cen
tral bank facilities in particular (1). On the latter the Guidelines state that ‘[t]he Authority considers that activi
ties of central banks related to monetary policy, such as open market operations and standing facilities, are not 
caught by the state aid rules. Dedicated support to a specific financial institution may also be found not to 
constitute aid in specific circumstances. Following the Commission's decision-making practice, the Authority 
considers that the provision of central banks' funds to the financial institution in such a case may be found not 
to constitute aid when a number of conditions are met, such as:

— the financial institution is solvent at the moment of the liquidity provision and the latter is not part of 
a larger aid package,

— the facility is fully secured by collateral to which haircuts are applied, in function of its quality and market 
value,

— the central bank charges a penal interest rate to the beneficiary,

— the measure is taken at the central bank's own initiative, and in particular is not backed by any counter-
guarantee of the state.’ (2)

(63) The Banking Guidelines were adopted on 29 January 2009 and published in the Official Journal of the European 
Union and in the EEA Supplement thereto on 20 January 2011. The Banking Guidelines were therefore not in 
effect at the time when the CBI provided the short-term credit facilities to Glitnir and Kaupthing. However, the 
Banking Guidelines were based on the existing decision-making practice of the European Commission (3). The 
Authority will therefore assess the measures in light of the fundamental principles which are outlined in the 
Banking Guidelines, and in light of the decisional practice that existed at the time the credit facilities were gran
ted and that has been continued in more recent cases.

(1) The Authority's Guidelines on the application of state aid rules to measures taken in relation to financial institutions in the context of 
the  current  global  financial  crisis  (OJ  L  17,  20.1.2011,  p.  1  and  EEA  Supplement  No  3,  20.1.2011,  p.  1),  available  online  at: 
http://www.eftasurv.int/?1=1&showLinkID=16604&1=1

(2) The European Commission has rarely deemed central bank operations to constitute aid. However, in particular where the State provided 
counter-guarantees  (such  as  in  Dexia  –  cf.  http://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=3_C9_2009)  the 
presence of aid was established.

(3) See for instance Commission Decision Case No NN 70/2007 of 5.12.2007 Northern Rock (OJ C 43, 16.2.2008, p. 1).
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(64) The CBI has underlined that the short-term credit facilities concerned are part of its regular monetary policy 
and financial market measures. Looking closer at the measures taken in the run-up to the financial crisis in 
2008, it is clear from publicly available information that due to the liquidity squeeze in the markets, the CBI 
took steps to increase access to liquidity (1). In that respect, the CBI pointed out that the European Central Bank, 
the US Federal Reserve Bank and many other central banks had taken significant steps to respond to deteriorat
ing conditions in the global financial markets by enhancing access to liquidity and relaxing the rules on securi
ties eligible as collateral for financial undertakings' transactions with them. The CBI was simply adapting to 
more flexible rules already introduced by European and other central banks. This argument finds support in 
independent sources (2).

(65) The Authority concurs that the CBI measures at issue fall within the scope of monetary policy. The financial 
institutions were solvent at the time of the liquidity provisions. The collateral lending backed by securities of 
the failed commercial banks halted automatically once the banks were submitted to public administration. The 
CBI liquidity facilities were not part of a larger aid package. The transactions were based on the Rules on Cen
tral Bank of Iceland Facilities for Financial Undertakings, No 808 of 22 August 2008 (3). These rules meet the 
conditions set out above, including the condition that the financial institutions should be solvent at the 
moment of the liquidity provision, that the facility should be fully secured by collateral to which haircuts are 
applied and that the financial institutions are required to pay penal interest rates in cases of default. The meas
ures were taken at the initiative of the financial institutions concerned and the CBI and were not, at the time, 
backed by any counter-guarantee of the state.

(66) In view of the above considerations, the Authority concludes that the conditions set out in the Banking Guide
lines concerning central bank facilities are fulfilled with regard to the CBI's short-term collateral lending to 
banks and other financial institutions. Accordingly, the short-term credit facilities provided by the CBI to Glitnir 
and Kaupthing did not involve state aid (4).

1.2. The loan conversion agreements

1.2.1. Presence of state resources

(67) In order to qualify as aid under Article 61(1) EEA, the measure must be granted by the State or through state 
resources.

(68) The measures under examination take the form of agreements between the CBI and Arion and ISB regarding 
the conversion of short-term claims which were due into long-term loans on allegedly favourable terms.

(69) As a preliminary point, it should be reminded that there is no blanket exemption of monetary policy from the 
application of State aid law (5). Indeed, the above-mentioned exclusion of liquidity assistance from the applica
tion of state aid law is only limited to measures fulfilling the conditions enumerated in the relevant paragraph 
of the Authority's Banking Guidelines and does not imply that all actions by central banks are excluded from 
the application of state aid law.

(70) It seems questionable that the provision of long-term loans by the CBI complies with the conditions enumer
ated in paragraph 51 of the Banking Guidelines as the measures seem to have been part of the larger aid pack
age provided to these banks. In addition, it is questionable whether the interest rates on these loans could be 
regarded as market-based or of a penal nature. Therefore, in order to determine whether the provision of long-
term loans by the CBI involves state aid, it first needs to be determined whether central banks are able to grant 
state aid and in order to assess this, it needs to be determined whether measures taken by a central bank can be 
regarded as imputable to the State. Central banks are in general independent from the central government. 
However, it is generally accepted that they do perform a public task and, in line with well-established case law 
that financial support granted by an institution serving a public purpose is regarded as a form of state aid (6), 
the public support granted by a central bank could thus also be regarded as being imputable to the State and 
thus qualify as state aid (7).

(1) See  the  article  on  Financial  Markets  and  Central  Bank  measures  in  the  CBI's  Monetary  Bulletin  2008-1  (April  2008),  available  at 
http://www.sedlabanki.is/lisalib/getfile.aspx?itemid=5883

(2) See for instance Bank State Aid in the Financial Crisis. Fragmentation or level playing field? A CEPS Task force report. October 2010. 
Centre for European Policy Studies, Brussels. See in particular chapter I, ‘An Overview of State Aid Provided during the Crisis’.

(3) These rules were replaced on 26 June 2009 by Rules No 553 on the same subject (currently applicable rules).
(4) See EFTA Surveillance Authority Decision No 363/11/COL of 23.11.2011 to initiate the formal investigation procedure provided for in 

Article 1(2) in Part I of Protocol 3 to the Surveillance and Court Agreement with regard to state aid granted to three Icelandic investment 
banks  through rescheduled loans  on preferential  terms (OJ  C 21,  26.1.2012,  p.  2  and EEA Supplement  No 4,  26.1.2012,  p.  10), 
paragraphs 53-55.

(5) See judgment in Hellenic Republic v Commission, C-57/86, EU:C:1988:284, paragraph 9.
(6) Judgment  in  Italy  v  Commission,  C-173/73,  EU:C:1974:71,  paragraph  16;  judgment  in  Steinicke  and  Weinling  v  Germany,  C-78/76, 

EU:C:1977:52.
(7) See Commission Decision 2000/600/EC of 10.11.1999 Banco di Sicilia and Sicilcassa [2000] OJ L 256/21, at paragraph 48 and 49, where 

it is accepted with no further discussion that advances granted by the Banca d'Italia to distressed banks constitute financial assistance 
provided by the State.
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1.2.2. Favouring certain undertakings or the production of certain goods

(71) This condition is twofold. Firstly, the measures must confer advantages that relieve the banks, as aid beneficia
ries, of charges or mitigate charges that are normally borne by their budgets. Secondly, the measures must be 
selective in that they favour ‘certain undertakings or the production of certain goods’.

Ad van t ag e

(72) Repayment of outstanding credit, including interests, and other costs associated with the banks' short-term 
credit facilities with the CBI are costs normally borne by the banks' budgets. The question of whether the con
version of these credit facilities to long-term loans could be regarded as relieving the debtor of such costs and 
thus as an advantage will ultimately depend on whether a private investor of a comparable size to that of the 
public body operating in normal market conditions would have granted a similar loan on similar conditions.

(73) The reason for converting the short-term claims to long-term loans was the banks' inability to honour these 
claims. The question thus arises whether a private investor holding similar short-term claims on the banks 
would have agreed (1) to a conversion of these short-term claims to long-term loans; and (2) according to the 
same conditions. In addition, the question also arises whether the initial delay in settling payments of the CBI 
short term credit facilities, which is understood to have lasted from around October 2008 until late 
2009/beginning of 2010, may involve state aid. In general, decisions by public bodies to tolerate late payments 
on a loan may entail an advantage to the debtor and involve state aid. While a temporary deferral of payment 
would probably correspond to the conduct of a private creditor and thus not involve state aid, such conduct, 
initially consistent with market conditions, could turn into state aid in cases of protracted delays in payment (1).

(74) The private creditor test, developed and refined by the courts of the European Union (2), serves to establish 
whether the conditions under which a public creditor's claim is to be repaid, possibly by rescheduling pay
ments, constitutes state aid. When the state is in the position, not as an investor or a promoter of a project, but 
as a creditor trying to maximise the recovery of an outstanding debt, lenient treatment alone, in the form of 
deferral of payment or favourable interest rates, may not be sufficient to presume favourable treatment in the 
sense of state aid. In such circumstances the conduct of the public creditor is to be compared with that of 
a hypothetical private creditor in a comparable factual and legal situation (3). As concerns interest rates, the 
correct term of reference is not the market interest rate but the rate deemed acceptable by a private creditor in 
similar circumstances. The crucial question is whether a private creditor would have granted similar treatment 
to a debtor in similar circumstances. Commercial advantage in the sense of Article 61(1) of the EEA Agreement 
can be presumed if the amount owed can be paid back to the public creditor on more favourable terms than 
would be accepted by a private creditor.

(75) From the point of view of a private creditor, enforcement of a claim that has become due is the self-evident 
norm. This also applies if the debtor undertaking is in financial difficulties as well as in the case of insolvency. 
Private creditors will not normally be willing in such circumstances to accept further deferral of payment if this 
does not bring them any clear advantage. On the contrary, once a debtor runs into financial difficulty, further 
loans would only be granted to the debtor under stricter terms, e.g. at a higher interest rate or with more 
comprehensive securities, as repayment is endangered.

(76) Exceptions may be justifiable in individual cases where non-enforcement seems to be the economically more 
sensible alternative. This would be the case when non-enforcement offers clearly improved prospects of collect
ing a substantially higher proportion of the claims in comparison with other possible alternatives or if even 
greater consequential losses can be averted in this way. It can be in the interest of a private creditor to keep the 
business of the debtor company running instead of liquidating its assets and thus, under certain circumstances, 
only collecting a part of the debt. When a private creditor accepts to refrain from enforcing his claim in full, he 
will normally require the debtor to provide additional securities and when this is not available, in cases of debt
ors in financial difficulty, he will seek assurances of maximum compensation should the financial condition of 
the debtor later improve. If insufficient securities or commitments are made by the debtor, a private creditor 
would generally not accept to conclude debt rescheduling agreements or provide the debtor with additional 
loans.

(1) See Opinion of Advocate General Jacobs in judgment in DM Transport, Case C-256/97, EU:C:1998:436, paragraph 38.
(2) See  judgment  in  Spain  v  Commission,  C-342/96,  EU:C:1999:210,  paragraphs  46  et  seq.;  judgment  in  SIC  v  Commission,  T-46/97, 

EU:T:2000:123, paragraph 98 et seq.; judgment in DM Transport, C-256/97, EU:C:1999:332, paragraphs 19 et seq.; judgment in Spain 
v Commission, C-480/98, EU:C:2000:559, paragraphs 19 et seq.; judgment in HAMSA v Commission, T-152/99, EU:T:2002:188, para
graph 167; judgment in Spain v Commission, C-276/02, EU:C:2004:521, paragraphs 31 et seq.; judgment in Lenzig v Commission, T-36/99, 
EU:T:2004:312, paragraphs 134 et seq.; judgment in Technische Glaswerke Ilmenau v Commission, T-198/01, EU:T:2004:222, paragraphs 
97 et seq.; judgment in Spain v Commission, C-525/04 P, EU:C:2007:698, paragraphs 43 et seq.; judgment in Olympiaki Aeroporia Ypiresies 
v Commission, T-68/03, EU:T:2007:253; and judgment in Buzek Automotive v Commission, T-1/08, EU:T:2011:216, paragraphs 65 et seq.

(3) For a helpful exposition of the application of the private creditor test, see also The EC State Aid Regime: Distortive Effects of State Aid on 
Competition and Trade, Michael Sanchez Rydelski (Ed.), Ch. 7.
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(77) In the wake of Glitnir's and Kaupthing's collapse in the autumn of 2008, the CBI found itself in a position 
where it was unrealistic to expect to enforce collateral like the ones in question in the case of Arion and ISB. In 
appropriating such collateral, the CBI would have taken on the role of a commercial bank with one of the 
largest household loan portfolios in Iceland, which would have been inconsistent with its role as a central bank. 
Taking into account that the loan portfolios constitute a large share of Arion's and ISB's customer base, appro
priating such collateral could also have jeopardised the financial stability of Arion and ISB and would have 
driven these financial undertakings into bankruptcy.

(78) According to the CBI, it therefore chose to enter into the loan conversion agreements because these agreements 
eventually would ensure the CBI full payment of its claims, with interest and without having to incur adminis
trative expenses, and thus constituted the maximum possible recovery at that time. In addition, the conclusion 
of these agreements would also lead to minimal disturbance and were of benefit to the borrowers who contin
ued to be the customers of operating financial institutions.

(79) The Authority considers that the available evidence so far suggests that the CBI and thus the Icelandic State has 
in many respects endeavoured to best secure the interests of the State and tried to maximise the Treasury's 
recovery of the claims. In return for agreeing to a conversion of the short-term credits to long-term loans, the 
State received consideration in the form of the conditions attached to the loan. The question thus remains 
whether these conditions, and in particular the applicable interest rates, also would have been sufficiently valua
ble to a private creditor to meet the requirement of the private creditor test.

(80) ISB claims that the interest loans are in line with the interest rates of similar asset-backed bonds at the time. 
The ISB bond's maturity date is 10 years, with an interest rate of 4,5 %, CPI linked (consumer price-indexed), 
and appears to be over collateralized with a loan-to-value (‘LTV’) ratio of 70 % (1). The interest rate was thus set 
at about 50bp on top of the state guaranteed HFF bonds on the date of issue whereas common rates in Europe 
at the time for similar asset-backed securities were at 40 to 80bp above state-guaranteed papers. ISB also poin
ted out that it paid down 10 billion ISK of its debt on 10 April 2014 because it was able to obtain more 
favourable funding in the market.

(81) Similarly, as mentioned in paragraphs (40) to (42) above, Arion Bank claims that the terms of its loan agree
ment with the CBI were on market terms and compares it, inter alia, to a similar agreement concluded between 
the old and new Landsbanki, whereby it appears that the terms of Arion's loan agreement were more stringent 
than those in the Landbanki agreement, involving a private lender. Indeed, it appears that the Landsbanki agree
ment required lower interest rates, involved a higher principal amount and had weaker and less diversified col
lateral than the Arion loan agreement.

(82) Although ISB and Arion have put forward evidence demonstrating that the interest rates applied to the loan 
conversion agreements did not differ substantially from interest rates applied to other similar loan agreements 
or bonds concluded or issued around the same time as the loan agreements, it is difficult to determine what the 
appropriate benchmarks for interest rates were during the financial crisis as credit markets were more or less 
frozen and no credit rating was available yet for the newly founded banks. In the Authority's preliminary view, 
additional evidence should therefore be collected in order to ascertain whether the lending terms in general, and 
the interest rates in particular, of the loan agreements would have been equally acceptable by a private creditor. 
As will be seen in section 3 below, the Authority also has doubts as to whether such terms meet principal 
requirements of compatibility for remuneration of state aid according to the Authority's temporary rules on aid 
to financial undertakings in the current financial crisis.

(83) In light of the above, the Authority concludes that doubts exist as to whether the measures under assessment 
are consistent with the conduct of a private creditor finding himself in a comparable legal and factual situation. 
Therefore, the Authority cannot exclude that the conversion of the short-term credits into long-term loans con
ferred an advantage upon ISB and Arion.

S e l e ct iv i t y

(84) According to established case law, a measure is normally considered to be selective if it favours a particular 
economic sector or certain undertakings, as opposed to other sectors or other undertakings which do not 
derive any benefit from it (2).

(85) The Icelandic authorities have so far not presented clear evidence that the allegedly favourable loan conversion 
agreements were effectively made available to all undertakings in a comparable legal and factual situation as ISB 
and Arion, i.e. to undertakings that were indebted to the CBI due to short-term collateral and securities lending. 
On the contrary, it appears that MP Banki was not offered the possibility of a favourable loan agreement and 
that Straumur apparently was also not offered to conclude a loan conversion agreement for payment of its 
short-term debt to the CBI, since it announced in August 2011 that it had paid in full all loans granted to it by 
the CBI without the CBI or the Treasury incurring any losses or write-offs.

(1) The loan-to-value ratio is a financial term used by lenders to express the ratio of a loan to the value of an asset purchased.
(2) See for instance judgment in Belgium  v Commission (Maribel bis/ter),  C-75/97, EU:C:1999:311 as well as the judgment in Commission 

v Government of Gibraltar, C-106/09 P and C-107/09 P, EU:C:2011:732, paragraph 75.
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(86) In view of the above the Authority concludes that the loan conversion agreements cannot be considered to 
represent general measures but must be considered to be selective in nature.

1.2.3. Distortion of competition and effect on trade

(87) The contested aid measures must be liable to affect trade and distort competition between the Contracting Par
ties to the EEA Agreement (1).

(88) Government measures favouring particular banks are liable to distort competition because these measures 
strengthen the position of the beneficiary banks compared to other financial institutions competing in the EEA. 
While ISB and Arion today operate mostly on the Icelandic market, they are nevertheless engaged in the provi
sion of financial services which are fully open to competition and trade within the EEA. This condition can 
therefore be presumed to be fulfilled.

1.2.4. Conclusion regarding presence of state aid

(89) In light of the above, the Authority cannot exclude that the conversion of the short-term credit facilities into 
long-term loans and the terms applied to these loan conversion agreements could constitute state aid within the 
meaning of Article 61(1) of the EEA Agreement. First, since the contested measures can be qualified as public 
support granted by a central bank, they could be regarded as being imputable to the State and thus qualify as 
state aid. Secondly, doubts exist as to whether these measures are consistent with the conduct of a private 
creditor finding himself in a comparable legal and factual situation. It thus cannot be excluded that these loan 
conversion agreements conferred an advantage upon ISB and Arion. Third, as these agreements were only avail
able to ISB and Arion, they cannot be qualified as general measures, but must be regarded as selective in nature. 
Finally, the measures under assessment also seem liable to affect trade and distort competition because they 
strengthen the banks' position compared to other financial institutions competing with them in the EEA.

2. Procedural requirements

(90) Pursuant to Article 1(3) of Part I of Protocol 3, ‘the EFTA Surveillance Authority shall be informed, in sufficient time 
to enable it to submit its comments, of any plans to grant or alter aid […]. The State concerned shall not put its proposed 
measures into effect until the procedure has resulted in a final decision’.

(91) The Icelandic authorities did not notify the loan conversion agreements to the Authority before implementing 
them. Moreover, these loan conversion agreements were neither covered as aid measures nor as potential aid 
measures in the restructuring plans for the two banks that were notified to the Authority. Moreover, the Icelan
dic authorities have put these agreements into effect before the Authority has adopted a final decision. The 
Authority therefore concludes that the Icelandic authorities have not respected their obligations pursuant to 
Article 1(3) of Part I of Protocol 3. The granting of any aid involved might therefore be considered to be 
unlawful.

3. Compatibility of the aid

(92) Aid measures that are prima facie incompatible with Article 61(1) of the EEA Agreement may qualify for exemp
tion if they fulfil the conditions set out in Article 61(2) or (3) of the EEA Agreement

(93) While it is the principal view of the CBI as well as of the beneficiaries ISB and Arion that the loan conversion 
agreements on potentially preferential terms did not involve any state aid, they also argue that should the 
Authority consider otherwise, such aid can nevertheless be found compatible. In this context reference is made 
to Article 61(3)(b) of the EEA Agreement, exceptionally allowing aid to remedy a serious disturbance in the 
economy of an EFTA State.

(94) In the Authority's letters requesting information on the measures, the Icelandic authorities have been invited to 
submit any information and observations which the Icelandic authorities consider relevant for the Authority to 
assess the compatibility of the measures with the state aid provisions of the EEA Agreement.

(95) The CBI, ISB and Arion have provided information to demonstrate that, in case the Authority were to consider 
the measures to involve state aid, the measures undertaken by the CBI should be considered to fall under 
Article 61(3)(b) of the EEA Agreement. Indeed, the CBI mentioned in paragraph (77) and (78) above that it had 
virtually no other option than to enter into the loan conversion agreements with both banks, if it wished to 
maximise the possibility of recovering its claims against the banks and cause a minimal disturbance to their 
viability.

(1) See Joined Cases E-5/04, E-6/04 and E-7/04, Fesil and Finnfjord and others v EFTA Surveillance Authority [2005] EFTA Court Report 117, 
paragraph  93;  judgment  in  Eventech  Ltd  v  Parking  Adjudicator,  C-518/13,  EU:C:2015:9,  paragraphs  64-70  and  the  case  law  cited 
therein.
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(96) Similarly, ISB notes that the measures undertaken were necessary, proportionate and appropriate for the 
restructuring of the bank because if ISB, who was allocated Glitnir's debt to the CBI and, indirectly, the owner
ship of the underlying collateral, would have been forced to pay up this debt to the CBI (in the amount of 
55 billion ISK), ISB's liquidity position would have suffered tremendously and could have jeopardized the gov
ernment's efforts to have Glitnir's creditors take over a majority stake in the bank.

(97) Arion Bank also puts forward arguments to demonstrate that the conclusion of the loan conversion agreement 
was a necessary part of the restructuring of the bank. Indeed, Arion states that it could not have been estab
lished as a viable bank if the CBI had decided to enforce the collateral, i.e. the housing loan portfolio, and not 
assign it back to Arion and enter into the long-term loan agreement. Indeed, without the transfer of the Hous
ing Loan portfolio, which constituted a very valuable pool of assets, the creditors of Kaupthing would never 
have agreed to acquire a majority stake in Arion and the bank's chances of survival would have been slim. 
Moreover, Arion refers to the Authority's Decision 291/12/COL of 11 July 2012 which Arion claims to have 
found that the subordinated loan granted to Arion on the terms EURIBOR/LIBOR + 300 to 500 bps did not 
constitute unlawful aid. Arion therefore suggests that the loan granted to Arion in the current case does not 
include terms that are unduly favourable to Arion as the terms are set at EURIBOR/LIBOR + 300 bps, whereas 
it concerns a senior secured loan and thus ranks higher in terms of security than the subordinated loan 
approved by the Authority. Therefore, a lower interest rate seemed justifiable.

(98) While the Icelandic authorities have not submitted any evidence in favour of assessing the compatibility of the 
measure in line with the Authority's temporary state aid guidelines regarding the financial crisis, it is neverthe
less appropriate to briefly consider the loan conversion agreements under those rules.

(99) The temporary rules on aid to financial undertakings foresee limitation of aid to the minimum necessary and 
safeguards against undue distortion of competition. In particular, the guidelines set out rules to secure appropri
ate and adequate remuneration for state recapitalisation (1). Without going into the details of those rules, they 
underline the importance of the closeness of pricing to market prices. Under certain circumstances, the Author
ity may be prepared to accept the price for recapitalisations at rates below current market rates, if this is likely 
to favour the restoration of financial stability, but the total expected return to the state should not be too dis
tant from market prices. The entry level price may thus be fairly low, but the price should normally be adjusted 
upwards to account for the need to encourage the redemption of state capital and prevent undue distortion of 
competition.

(100) Although it is still to be determined to what extent the interest rates applied to the loan agreement with ISB 
and with Arion could be regarded as close enough to market rates, if these can be determined at the time of 
the financial crisis, it is notable that no step-up of interest rates was foreseen to encourage redemption of state 
capital. Any possible upside in the operation of the debtors, which is partly the aim of the measures, would 
thus not be redeemed by the state to limit state aid, but would accrue to the debtors. Additional evidence 
should thus be provided to the Authority in order to allow it to determine whether these lending terms could 
be regarded as compatible with the Authority's state aid guidelines and the functioning of the EEA Agreement.

(101) Under those circumstances, the Authority has doubts as to the compatibility of the aid measures.

4. Opening of the formal investigation procedure

(102) Based on the information submitted by the Icelandic authorities, the Authority cannot exclude the possibility 
that the loan conversion agreements on potentially preferential terms constitute state aid within the meaning of 
Article 61(1) of the EEA Agreement. The Authority also has doubts as to whether these agreements comply 
with Article 61(3) of the EEA Agreement and thus whether they can be found to be compatible with the func
tioning of the EEA Agreement.

(103) Consequently, and in accordance with Article 4(4) of Part II of Protocol 3, the Authority is obliged to open the 
formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The decision to open 
a formal investigation procedure is without prejudice to the final decision of the Authority, which may con
clude that the measures in question are compatible with the functioning of the EEA Agreement.

(104) In light of the foregoing considerations, the Authority, acting under the procedure laid down in Article 1(2) of 
Part I of Protocol 3, invites the Icelandic authorities to submit their comments within one month of the date of 
receipt of this Decision.

(1) See  for  instance  the  Authority's  Guidelines  on  the  recapitalisation  of  financial  institutions  in  the  current  financial  crisis 
(OJ L 17, 20.1.2011, p. 1 and EEA Supplement No 3, 20.1.2011, p. 1), available online at:
http://www.eftasurv.int/?1=1&showLinkID=16015&1=1
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(105) In light of the foregoing considerations, the Authority requests the Icelandic authorities to provide, within one 
month of receipt of this decision, all documents, information and data needed for the assessment of the com
patibility of the loan conversion agreements examined above.

(106) The Authority requests the Icelandic authorities to forward a copy of this decision to the potential recipients of 
the aid immediately.

(107) The Authority must remind the Icelandic authorities that, according to Article 14 of Part II of Protocol 3, any 
incompatible aid unlawfully granted to the beneficiaries will have to be recovered, unless, exceptionally, such 
recovery would be contrary to a general principle of EEA law.

HAS ADOPTED THIS DECISION:

Article 1

The short-term credit facilities provided by the Central Bank of Iceland to Glitnir and Kaupthing do not involve state aid 
within the meaning of Article 61(1) of the EEA Agreement.

Article 2

The formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3 is opened regarding the possible 
state aid granted to Íslandsbanki hf. and Arion banki hf. through loan conversion agreements on potentially preferential 
terms.

Article 3

The Icelandic authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their comments on the 
opening of the formal investigation procedure within one month from the notification of this Decision.

Article 4

The Icelandic authorities are requested to provide, within one month from notification of this Decision, all documents, 
information and data needed for assessment of the measures under the state aid rules of the EEA Agreement.

Article 5

This Decision is addressed to Iceland.

Article 6

Only the English language version of this Decision is authentic.

Decision made in Brussels, on 20 May 2015.

For the EFTA Surveillance Authority

Oda Helen SLETNES

President

Frank BÜCHEL

College Member
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Invitación a presentar observaciones, en aplicación del artículo 1, apartado 2, de la Parte I del 
Protocolo 3 del Acuerdo entre los Estados de la AELC por el que se instituyen un Órgano de 
Vigilancia y un Tribunal de Justicia, sobre una posible ayuda estatal concedida mediante el 

arrendamiento de terrenos y bienes inmuebles en la zona de Gufunes, Reikiavik (Islandia)

(2015/C 316/10)

Mediante Decisión no 261/15/COL, de 30 de junio de 2015, reproducida en la versión lingüística auténtica en las pági
nas siguientes al presente resumen, el Órgano de Vigilancia de la AELC incoó el procedimiento establecido en el 
artículo 3, apartado 2, de la parte I del Protocolo 3 del Acuerdo entre los Estados de la AELC por el que se instituyen 
un Órgano de Vigilancia y un Tribunal de Justicia. Se ha informado al Gobierno islandés mediante una copia de la 
Decisión.

Mediante el presente anuncio, el Órgano de Vigilancia de la AELC invita a los Estados de la AELC, a los Estados miem
bros de la UE y a las terceras partes interesadas a que presenten sus observaciones sobre dicha medida en el plazo de un 
mes, a partir de la fecha de publicación de la presente comunicación, enviándolas a:

Órgano de Vigilancia de la AELC
Registro
rue Belliard/Belliardstraat 35
1040 Bruxelles/Brussel
BELGIQUE/BELGIË

Las observaciones se comunicarán al Gobierno islandés. Podrá preservarse la identidad de las partes interesadas que 
presenten observaciones, previa solicitud por escrito aduciendo las razones para ello.

RESUMEN

Procedimiento

En abril de 2014, el Órgano de Vigilancia recibió una denuncia según la cual el Ayuntamiento de Reikiavik habría con
cedido ayuda estatal ilegal a Íslenska Gámafélagið (en lo sucesivo, «ÍG») a través del arrendamiento de terrenos y bienes 
inmuebles en la zona de Gufunes, Reikiavik, por un precio supuestamente inferior al precio de mercado. Tras las opor
tunas solicitudes, el Órgano de Vigilancia recibió de las autoridades islandesas información sobre las medidas en cues
tión mediante escritos de 24 de julio de 2014, 23 de enero de 2015 y 23 de marzo de 2015.

Hechos

La zona de Gufunes está situada en el distrito de Grafarvogur, en Reikiavik (Islandia). Hasta 2001, una fábrica de abo
nos, Áburðarverksmiðjan, desarrollaba allí su actividad. En 2002, el Fondo de Planificación de Reikiavik (en lo sucesivo, 
«SR») compró la fábrica y la zona circundante. Cuando SR adquirió el terreno y los inmuebles situados en Gufunes, la 
zona estaba ocupada por varios arrendatarios (principalmente, contratistas y promotores), entre ellos ÍG. Con arreglo al 
contrato de compraventa, SR asumió todos los derechos y obligaciones de Áburðarverksmiðjan derivados de los contra
tos de arrendamiento existentes.

Según el Ayuntamiento de Reikiavik, la zona de Gufunes era difícil de gestionar, las infraestructuras estaban en mal 
estado, algunos de los arrendatarios no pagaban su renta y se había producido una acumulación de chatarra, en particu
lar restos de automóviles. En vista de esa situación, el Ayuntamiento decidió no renovar los distintos contratos de arren
damiento y celebrar, en su lugar, un acuerdo con una sola parte. Por consiguiente, SR decidió en 2005 negociar las 
condiciones relativas al arrendamiento, la limpieza y la supervisión de la zona con ÍG, que era el mayor arrendatario 
individual en ese momento, además de estar al día en el pago de sus rentas. El 14 de octubre de 2005, SR e ÍG celebra
ron un acuerdo de arrendamiento, limpieza y supervisión de los terrenos de la zona de Gufunes. El alquiler mensual 
total se fijó en 2 000 000 ISK, recalculado mensualmente de conformidad con el índice de precios de consumo. El 
acuerdo era válido hasta el 31 de diciembre de 2009; sin embargo, desde entonces se ha prorrogado en tres ocasiones 
y actualmente está en vigor hasta el 31 de diciembre de 2018.

Aunque ninguno de los acuerdos incluye información sobre el valor de los servicios prestados por ÍG, el Ayuntamiento 
presentó una estimación de los costes de ÍG estipulados en el acuerdo principal y las modificaciones posteriores. Según 
las estimaciones, el coste mensual medio soportado por ÍG es de 10 815 624 coronas islandesas (ISK), incluido el alqui
ler. Así pues, el alquiler mensual representa aproximadamente un 25 % de los costes totales mensuales de ÍG.
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Según el denunciante, la estimación del precio en los acuerdos mencionados no es clara: no queda claro el precio por 
metro cuadrado ni cómo se determinó el precio del alquiler. No obstante, considera que el precio de mercado por el 
arrendamiento de los bienes inmuebles debería situarse entre 12 y 41 millones ISK al mes. En su opinión, el arrenda
miento de esos bienes a ÍG a un precio muy por debajo de su valor de mercado es contrario a las normas sobre ayudas 
estatales del EEE.

Según el Ayuntamiento, los acuerdos con ÍG no constituyen ayuda estatal en el sentido del artículo 61, apartado 1, del 
Acuerdo EEE, ya que ÍG no recibió ninguna ventaja que no se ajustara a las condiciones del mercado. Considera que los 
contratos de arrendamiento, con fecha de 22 de febrero de 2005 y de 14 de octubre de 2005, eran conformes con las 
condiciones normales de mercado. Por otra parte, el Ayuntamiento alega que las malas condiciones de la zona y los 
edificios en el momento de la compra, además de la incertidumbre en torno a su planificación, es decir, los futuros 
planes urbanísticos del Ayuntamiento, influyeron en el precio del alquiler y limitaron las opciones del Ayuntamiento 
con respecto a la licitación del arrendamiento de los bienes inmuebles. Según el Ayuntamiento, no tiene la intención de 
prorrogar, cuando expiren, los actuales contratos de alquiler con ÍG, puesto que este tipo de actividades no es compati
ble con otras actividades previstas en la zona.

Evaluación

El Órgano de Vigilancia no está seguro de que las condiciones de los acuerdos celebrados entre el Ayuntamiento e ÍG 
cumplan el criterio del vendedor privado, que sirve para comprobar si un vendedor privado, en condiciones normales 
de mercado, habría aceptado las mismas condiciones para el alquiler de los terrenos y los bienes inmuebles en cuestión. 
Además, las medidas parecen ser de naturaleza selectiva y susceptibles de falsear la competencia y afectar a los intercam
bios comerciales dentro del EEE. Por consiguiente, el Órgano de Vigilancia no puede descartar la posibilidad de que la 
medida constituya ayuda estatal en el sentido del artículo 61, apartado 1, del Acuerdo EEE. Las autoridades islandesas 
no han presentado por ahora ningún argumento que demuestre que la potencial ayuda estatal podría considerarse com
patible sobre la base del artículo 59, apartado 2, o del artículo 61, apartado 3, del Acuerdo EEE.

Conclusión

A la vista de las anteriores consideraciones, el Órgano de Vigilancia ha decidido incoar el procedimiento de investiga
ción formal, de acuerdo con lo establecido en el artículo 1, apartado 2, de la Parte I del Protocolo 3 del Acuerdo entre 
los Estados de la AELC por el que se instituyen un Órgano de Vigilancia y un Tribunal de Justicia. Se invita a las partes 
interesadas a presentar sus observaciones en un plazo de un mes a partir de la publicación del presente anuncio en el 
Diario Oficial de la Unión Europea y en el Suplemento EEE del Diario Oficial de la Unión Europea.

EFTA SURVEILLANCE AUTHORITY DECISION

No 261/15/COL

of 30 June 2015

to initiate the formal investigation procedure into potential state aid granted through the rent of 
land and property in the Gufunes area

(Iceland)

The EFTA Surveillance Authority (‘Authority’),

HAVING REGARD to:

The Agreement on the European Economic Area (‘EEA Agreement’), in particular to Article 61 and Protocol 26,

The Agreement between the EFTA States on the Establishment of a Surveillance Authority and a Court of Justice 
(‘Surveillance and Court Agreement’), in particular to Article 24,

Protocol 3 to the Surveillance and Court Agreement (‘Protocol 3’), in particular to Articles 4(4), 6 and 13(1) of Part II,

Whereas:

I. FACTS

1. Procedure

(1) By e-mail dated 2 April 2014, Gámaþjónustan hf. (‘GÞ’ or ‘complainant’) lodged a complaint with the Authority 
concerning alleged unlawful state aid granted by the City of Reykjavík (‘City’) through the rent of property and 
land in the Gufunes area in Reykjavík, Iceland, to Íslenska Gámafélagið (‘ÍG’) for a rate which is allegedly below 
market price (1).

(1) Documents No 704341-704343.
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(2) By letter dated 12 May 2014, the Authority requested information from the Icelandic authorities and invited 
them to comment on the substance of the complaint (1). The Icelandic authorities responded to this request by 
letter dated 24 July 2014 (2).

(3) By letter dated 6 November 2014, the Authority requested additional information from the Icelandic authori
ties (3). The second request for information was followed up with a telephone conference with the Icelandic 
authorities on 19 November 2014. By letter dated 23 January 2015, the Icelandic authorities replied to the 
request and provided the Authority with the relevant information (4).

(4) Moreover, the matter was discussed during a meeting between the Icelandic authorities and the Authority in 
Reykjavík on 13 February 2015. Following the meeting, the Icelandic authorities submitted additional clarifica
tions to the Authority on 23 March 2015 (5).

2. Description of the measure

2.1. The Gufunes area

(5) The Gufunes area is situated in the Grafarvogur district of Reykjavík, Iceland. Until the year 2001, a fertiliser 
factory, Áburðarverksmiðjan, was operating in the area. In 2002, the planning fund of Reykjavík 
(Skipulagssjóður Reykjavíkur, ‘SR’) bought the factory and the surrounding area. According to the Icelandic 
authorities, the plan at the time was to remove all the structures from the area. In 2007, SR was dissolved and 
a new fund, Eignasjóður, was founded and took over SR's assets and tasks.

(6) According to the Reykjavík Municipal Zoning Plan 2001-2024, the Gufunes area is intended for residential pur
poses and not for industrial activities (6). Additionally, the area is intended for the construction of the Sundabraut 
highway, connecting Laugarnes and Gufunes. Moreover, according to the Reykjavík Municipal plan for 
2010-2030, the industrial area of Gufunes is regressing and a mixed urban area of residential units and clean 
commercial activities is anticipated in the future (7). Neither plan foresees that industrial activities will continue to 
be located in the area in the future. Additionally, it was agreed early in 2014 to establish a steering committee to 
present a vision for the Gufunes area (8). The committee proposed an open idea competition for professionals on 
the future planning of the Gufunes area. This proposal was later approved by the Reykjavík City Council. The 
preparatory work regarding the competition has started, but it is uncertain when the competition will be 
launched (9).

2.2. Agreements concluded between the City of Reykjavík and Íslenska Gámafélagið

(7) In February 2002, when SR purchased the land and the properties in the Gufunes area, the area was occupied by 
several tenants (mainly contractors and developers). At the time, ÍG had a lease agreement with 
Áburðarverksmiðjan, which had been concluded 29 October 1999 (‘the 1999 Agreement’). The 1999 Agreement 
set out which properties ÍG rented, how big they were in square meters and the price per square meter for the 
respective property. The total monthly rental fee in the agreement was set at ISK 159.240 (10). According to the 
purchase agreement, SR took over all obligations and rights from Áburðarverksmiðjan regarding the existing 
lease agreements, including the 1999 Agreement with ÍG.

(8) According to the City of Reykjavík, the area was continuingly busy around the clock and difficult to manage. 
Moreover, the structures were in bad shape, some tenants were not paying rent and there had been an accumula
tion of scrap, such as car wreckages. It was therefore clear to the City of Reykjavík that in order to serve its role 
as a landowner, it would have to hire staff to control the area during day and night.

(1) Document No 706674.
(2) Document No 716985.
(3) Document No 721373.
(4) Document No 742948.
(5) Document No 751487.
(6) Available online at; http://skipulagssja.skipbygg.is/skipulagssja/.

See also http://reykjavik.is/sites/default/files/adalskipulag/08_grafarvogur.pdf.
(7) Ibid.
(8) Document No 716985.
(9) Document No 742948.

(10) Document No 716986, page 17.
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(9) In light of that situation, it was not considered realistic to offer the area for rental purposes. It was therefore 
decided not to renew the current lease agreements and instead conclude an agreement with one party only. Con
sequently, SR decided to negotiate terms regarding lease, clean-up and supervision of the area with ÍG, which 
was the largest single tenant at the time, in addition to being on time with its rental payments (1). The following 
is an overview of the agreements concluded between SR and ÍG:

(i) 22 February 2005. SR and ÍG concluded a lease agreement on some of the properties in the area, replacing 
the 1999 Agreement. The agreement set out which properties ÍG rented and their size in square meters. The 
total monthly rental fee was set at ISK 960.000 for a total of 4.676 square meters (including a 500 square 
meter lot) (2).

(ii) 14 October 2005. SR and ÍG concluded an agreement (‘Main Agreement’), replacing the previous agreement 
from 22 February 2005, regarding lease, clean-up and supervision of land in the area of Gufunes. According 
to the agreement, ÍG had the obligation to carry out all maintenance work and improvements on the prop
erty. The agreement was valid until 31 December 2009. The agreement did not set out how many square 
meters of property ÍG rented. However, as an annex to the agreement, an aerial printout demonstrated 
which parts of the area were rented to ÍG (3). Furthermore, the agreement did not set out the price paid per 
square meter or the value of ÍG's obligations. The total monthly rental fee was set at ISK 2.000.000, recalcu
lated monthly in accordance with the consumer price index (4).

(iii) 29 December 2006. The validity of the Main Agreement was extended until 31 December 2011. ÍG was 
also obliged to demolish specified properties and remove equipment on the ground. ÍG was allowed to keep 
devices and installations removed from the ground at its own expense (5).

(iv) 21 December 2007. The validity of the Main Agreement was extended until 31 December 2015. The 
owner could at any time take over part or all of the leased land if necessary due to changes in land use 
planning. ÍG also committed to reconnect pipes for electricity, water and heating that had become unusable. 
Moreover, ÍG withdrew a tort claim against the City (6).

(v) 15 June 2009. The validity of the Main Agreement was extended until 31 December 2018. ÍG undertook to 
handle the maintenance of the area, to raise a levee and an existing lease of a boat storage owned by 
Reykjav*k Yacht club was extended. ÍG also committed to withdraw a claim against the City regarding main
tenance costs (7).

(10) According to the City, although the size of land rented by ÍG is 130.000 m2, only 110.000 m2 is usable for their 
purposes. The total registered size of the buildings is 24.722 m2. According to the Icelandic Property Registry, 
the value of the land previously owned by Áburðarverksmiðjan is 211.000.000 ISK. The value of the land which 
ÍG rents has not been assessed, but it is estimated at around 137.000.000 ISK. The total registered value of 
buildings rented by ÍG is 850.323.512 ISK (8).

(11) According to Article 4(2) of the Act on Municipal Income No 4/1995, the property owner shall pay the prop
erty tax except where leased farms, leased lots or other contractual utilization of land are involved, in which case 
the tax shall be paid by the resident or the user. The land and structures in question are on a defined harbour 
area which belongs to Faxaflóahafnir sf. and is leased to the City of Reykjavík. The City therefore pays the prop
erty tax on the leased land and the properties rented out to ÍG.

(12) Although none of the aforementioned agreements include information concerning the value of the services pro
vided by ÍG, the City has provided a table setting out an estimation of ÍG's costs stipulated in the Main Agree
ment and later amendments from the time when the Main Agreement was concluded and until the end of the 
lease period in 2018 (9). The estimation was carried out by the City of Reykjavík's expert analysts. Furthermore, 
the information provided contains both the cost of finished and unfinished demolition projects. According to the 
information provided, the average monthly cost borne by ÍG is ISK 10.815.624, including the rental fee. The 
rental fee per month is therefore approximately 25 % of ÍG's total cost per month.

(1) Documents No 716985 and 742948.
(2) Document No 716986, page 21.
(3) The Icelandic authorities have later explained that ÍG rents about 130.000 square meters in the area. See Document No 716985.
(4) Document No 716986, page 25.
(5) Document No 716986, page 29.
(6) Document No 716986, page 31.
(7) Document No 716986, page 33.
(8) Document No 716985.
(9) Document No 742948.
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Figure  1.  Source:  City  of  Reykjavík
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(13) At  the  time  when  the  lease  agreement  dated  22  February  2005  was  concluded,  SR  did  not  impose  any 
obligations  on  ÍG.  ÍG's  obligations,  according  to  the  Main  Agreement,  were  determined  in  light  of  the 
proposed  demolitions  and  estimated  costs  of  cleaning,  disposal  and  supervision  of  the  area.  The  scope 
was  determined  by  the  City  of  Reykjavík's  expert  analysts  in  the  year  2005.  The  cleaning  and  disposal 
obligations  were  considered  an  extensive  procedure  in  light  of  the  area's  condition.

3. The  complaint  from  Gámaþjónustan  hf.  to  the  Icelandic  Competition  Authority

3.1. The  Complaint  to  the  Icelandic  Competition  Authority

(14) On  18  February  2013,  GÞ  sent  a  complaint  to  the  Icelandic  Competition  Authority  (‘ICA’)  regarding  the 
above  mentioned  agreements  between  SR  and  ÍG.  The  complaint  concerned  the  allegedly  low  rental  price 
for  the  land  and  property  and  the  fact  that  the  City  had  not  tendered  out  the  lease  of  the  property  to 
the  highest  bidder.

(15) The  complainant  noted  that  the  rental  price  was  set  at  ISK  2  million  in  the  Main  Agreement  from 
14  October  2005,  with  annual  increases  in  accordance  with  the  consumer  price  index.  Furthermore,  ÍG 
had  specific  maintenance  obligations  which  are  considered  as  being  a  part  of  the  rental  price,  although 
the  approximate  costs  of  those  obligations  are  not  to  be  found  in  the  agreements.  Moreover,  the  agree
ments  do  not  forbid  ÍG  from  subleasing  the  land  to  third  parties.  The  complainant  stressed  that  there 
was  no  evaluation  to  be  found  in  the  agreements  concerning  the  possible  income  from  subletting  parts 
of  the  property,  and  whether  this  effected  the  rental  price.

(16) The  complainant  also  mentioned  that  the  price  estimation  was  not  clear,  i.e.  it  was  unclear  what  the 
price  per  square  meter  was  and  how  the  rental  price  was  determined.  According  to  the  complainant,  it 
was  therefore  impossible  to  measure  the  value  of  the  agreements  and  the  market  price  for  the  lease.

(17) According  to  the  complainant,  the  renting  of  the  property  to  ÍG  at  a  price  that  is  far  below  market 
value  is  contrary  to  the  rules  regarding  public  procurement,  Icelandic  competition  law  and  EEA  state  aid 
rules.

3.2. The  conclusion  of  the  Icelandic  Competition  Authority

(18) On  7  March  2014,  ICA  sent  a  letter  to  the  City  of  Reykjavík  where  it  noted  that  the  competitors  of  ÍG 
had  not  been  able  to  negotiate  the  rent  of  the  property  or  the  services  which  the  City  of  Reykjavík 
considered  to  be  required  in  the  area.  Therefore,  the  conditions  in  ICA  Opinion  No  1/2012  on  public 
tendering  had  not  been  fulfilled.

(19) According  to  ICA,  it  might  be  a  possibility  that  ÍG  was  the  only  party  that  could  or  would  have  been 
interested  in  negotiating  the  above  mentioned  agreements,  but  due  to  the  lack  of  a  call  of  interest  or 
a  tender  this  could  not  be  confirmed.  However,  it  was  clear  that  other  parties  were,  at  least  at  a  later 
stage,  interested  in  the  area.  According  to  the  City  of  Reykjavík,  the  rental  price  is  reasonable  and  does 
not  confer  an  advantage  on  ÍG.  Moreover,  the  gross  margin  of  the  agreements  was  positive  although  the 
profits  were  limited.  The  ICA  noted  that  it  is  difficult  to  determine  the  market  price  for  the  lease  in 
light  of  the  special  characteristics  of  the  buildings  situated  in  the  area.  Therefore,  public  tendering  is  the 
only  appropriate  way  to  determine  the  correct  market  price  for  the  land  and  the  properties.

(20) Since  ICA  does  not  have  the  competence  to  apply  the  EEA  state  aid  rules,  it  could  not  rule  on  that 
matter.  However,  ICA,  on  the  basis  of  Article  8(1)(c)  of  the  Icelandic  Competition  Act  No  44/2005 (1), 
suggested  that  the  City  of  Reykjavík  would  initiate  a  public  tender  for  the  lease  of  the  property  not  later 
than  31  January  2015.  Furthermore,  it  requested  that  the  City  of  Reykjavík  would  inform  the  ICA  before 
30  June  2014  on  how  it  intended  to  respond  to  those  instructions (2).

3.3. Response  by  the  City  of  Reykjavík

(21) By  letter  dated  5  June  2014,  the  City  of  Reykjavík  responded  to  ICA's  suggestion.  In  its  reply,  the  City 
stated  that  it  was  not  clear  how  the  area  would  be  developed  in  the  future.  However,  according  to  the 
City,  it  is  clear  that  the  agreements  with  the  current  tenants  would  not  be  extended,  since  their  activities 
are  not  in  line  with  the  City's  future  zoning  plans.  Furthermore,  the  City  stated  that  it  would  comply 
with  competition  rules  when  deciding  on  the  future  of  the  area,  and  that  it  would  make  sure  that 
scarce  resources  will  be  equally  available  to  all  interested  parties  by  way  of  a  tender (3).

(1) Act No 44/2005, Competition Law, English version available online at:
http://en.samkeppni.is/media/en-news/Competition_law_no_44_2005.pdf

(2) Document No 704343.
(3) Document No 718590.
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3.4. Response  by  the  Icelandic  Competition  Authority  to  the  complainant

(22) By  letter  dated  13  November  2014,  the  ICA  informed  the  complainant  that  the  case  had  been  formally 
closed  with  the  letter  dated  7  March  2014 (1).  Moreover,  ICA  informed  the  complainant  that  the  City 
had  responded  to  the  ICA  by  letter  dated  5  June  2014.

(23) ICA  noted  in  its  letter  dated  7  March  2014  that  it  had  instructed  the  City  to  initiate  a  public  tender  for 
the  land  and  property  in  the  Gufunes  area  before  31  January  2015  since  the  market  value  is  not  clear. 
However,  as  the  City  explained,  since  the  activities  in  the  area  are  not  in  line  with  the  City's  future 
zoning  plans,  the  area  will  not  be  tendered  out  for  similar  activities  and  the  current  lease  agreements 
will  not  be  extended.  ICA  therefore  concluded  that  there  were  not  sufficient  grounds  for  further  pursuing 
the  case,  citing  Article  8(3)  of  the  Icelandic  Competition  Act  No  44/2005,  which  concerns  the  prioritisa
tion  of  cases.

4. The  complaint  to  the  EFTA  Surveillance  Authority

(24) According  to  GÞ,  the  City  has  granted  unlawful  state  aid  to  ÍG  through  the  rent  of  property  and  land 
in  the  Gufunes  area  at  prices  which  are  below  market  rate.  In  its  complaint  to  the  Authority,  GÞ  states 
that  although  it  is  difficult  to  pinpoint  the  exact  aid  amount,  the  price  is  clearly  far  below  reasonable 
market  price.  Since  ÍG  is  not  paying  normal  market  price,  the  company  enjoys  a  competitive  advantage. 
Furthermore,  the  land  at  Gufunes  is  of  interest  for  many  companies  that  need  spacious  land  for  their 
operations,  for  instance  transport  hubs  and  storages.

(25) The  complainant  noted  that  the  rental  price  was  set  at  ISK  2  million  in  the  Main  Agreement,  with 
annual  increases  in  accordance  with  the  consumer  price  index  (the  property  tax,  which  is  not  paid  by 
ÍG  but  by  the  owner  of  the  property  (Reykjavík),  amounts  to  41 %  of  the  yearly  rental  amount).  Further
more,  ÍG  has  certain  maintenance  obligations,  which  are  considered  as  being  a  part  of  the  rental  price, 
although  the  approximate  costs  of  those  obligations  are  not  to  be  found  in  the  agreements.  Moreover, 
the  agreements  do  not  forbid  ÍG  from  subleasing  the  land  to  third  parties.  The  complainant  stressed  that 
there  is  no  evaluation  in  the  agreements  concerning  the  possible  income  from  subletting  parts  of  the 
property,  and  whether  this  effected  the  rental  price.

(26) The  complainant  also  mentioned  that  the  price  estimation  is  not  clear,  i.e.  it  is  unclear  what  the  price 
per  square  meter  is  and  how  the  rental  price  was  determined.  According  to  the  complainant,  it  is  there
fore  impossible  to  measure  the  value  of  the  agreements  and  the  market  price  of  the  lease.  The  complai
nant  suggested  three  methods  which  could  be  used  in  order  to  determine  the  market  price  for  the  lease 
of  the  property:

(27) The  complainant  firstly  noted  that  ÍG  was  ready  to  sublease  a  300  square  meter  storage  building  with 
a  100  square  meter  outside  area  for  ISK  300.000  per  month.  ÍG  therefore  estimates  the  price  per  square 
meter  to  be  around  ISK  1000  and  consequently,  according  to  the  complainant,  the  agreements  with  SR 
should  be  valued  at  around  ISK  27  million  per  month  (excluding  the  outside  area).

(28) Moreover,  according  to  the  complainant,  the  rental  price  per  square  meter  for  similar  land  (though  in 
a  more  rural  area)  was  around  ISK  40-80  per  square  meter.  The  complainant  has  pointed  out  that  the 
Gufunes  land  is  173.000  square  meters  and  therefore  the  minimum  rent  for  the  land  should  be  at  least 
ISK  6.9  to  14  million  per  month.  Moreover,  it  was  stated  that  Efnamóttakan  hf.,  a  company  which 
handles  hazardous  waste,  was  renting  land  in  the  Gufunes  area,  with  the  equivalent  of  some  2.9 %  of 
the  building  area  occupied  by  ÍG,  but  paying  around  41 %  of  the  price  that  ÍG  pays.  The  complainant 
therefore  claims  that  in  order  to  pay  market  price  for  the  property  (including  the  land)  ÍG  should  pay 
around  ISK  44-66  million  per  month.

(29) Lastly,  the  complainant  stated  that  a  common  way  to  determine  rental  price  is  to  collect  at  least  1 %  of 
the  estimated  market  value  of  the  property  per  month.  The  Icelandic  Housing  Financing  Fund  (i. 
Íbúðalánasjóður)  base  their  evaluation  on  1 %  of  rateable  property  value.  The  rateable  property  value  of 
the  area  is  1.2  billion  ISK,  which  would  amount  to  ISK  12  million  per  month,  and  according  the  com
plainant  the  market  value  is  supposedly  higher.

(30) Therefore,  according  to  the  complainant  the  market  price  for  the  lease  of  the  property  should  be  from 
ISK  12  to  41  million  per  month.  According  to  the  complainant,  the  renting  of  the  property  to  ÍG  at 
a  price  that  is  far  below  market  value  is  contrary  to  EEA  state  aid  rules.

(1) Document No 730017.
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5. Comments  by  the  City  of  Reykjavík

(31) According  to  the  City,  the  agreements  with  ÍG  do  not  involve  state  aid  within  the  meaning  of 
Article  61(1)  of  the  EEA  Agreement  since  ÍG  did  not  receive  any  advantage  that  was  not  in  accordance 
with  market  conditions.  According  to  the  City,  the  lease  agreements,  dated  22  February  2005  and 
14  October  2005,  were  in  accordance  with  normal  market  conditions,  since  the  rental  fee  was  based  on 
the  rental  fee  determined  following  an  open  advertising  process  towards  the  end  of  the  year  2003  and 
was  in  line  with  analyses/estimations  conducted  by  the  City's  experts.

(32) The  poor  condition  of  the  area  and  the  buildings  at  the  time  of  purchase  in  addition  to  the  uncertainty 
of  the  planning  of  the  area,  i.e.  the  City's  future  zoning  plans,  affected  the  price  of  the  rent  and  limited 
the  City's  options  with  regard  to  tendering  out  the  lease  of  the  property.  Moreover,  according  to  the 
City  there  is  no  intention  of  extending  the  existing  rental  agreements  with  ÍG  at  the  end  of  its  term 
since  this  kind  of  activity  would  not  coincide  with  other  planned  activities  in  the  area.  Furthermore,  the 
City  of  Reykjavík  was  not  in  the  position  of  assigning  lease  rights  for  longer  period  than  until  the  year 
2019  since  Faxaflóahafnir  sf.,  a  general  partnership  owned  by  five  municipalities,  has  taken  over  all 
rights  and  obligations  concerning  all  ports  previously  owned  by  the  respective  municipalities,  including 
the  land  of  Gufunes.

(33) According  to  the  City,  a  public  tender  was  not  initiated  because  of  the  exceptional  circumstances  relating 
to  the  area  in  question,  i.e.  the  distinct  nature  of  the  Gufunes  area.  It  was  therefore  decided  to  conclude 
an  agreement  with  ÍG,  which  was  the  largest  lessee  and  therefore  the  best  placed  to  supervise  and 
manage  the  area  for  a  short  period  of  time.  The  City  also  noted  that  commercial  property  leasing  agree
ments  in  Iceland  are  generally  made  for  much  longer  periods  than  what  was  possible  in  this  case,  i.e. 
from  20  to  25  years.

(34) The  City  emphasised  that  the  agreements  in  question  are  lease  agreements  and  therefore  there  was  not 
a  legal  obligation  to  conduct  an  open  tender  procedure.  In  October  2005,  when  the  Main  Agreement 
with  ÍG  was  concluded,  the  applicable  rules  concerning  public  procurement  were  the  Public  Procurement 
Act  No  94/2001  (‘PPA’) (1)  and  the  Reykjavík  Public  Procurement  Rules,  adopted  by  the  Reykjavík  City 
Council  on  17  February  2005 (2).  According  to  Paragraph  1  and  5(a)  of  Article  4  of  the  PPA,  lease 
agreements  fell  outside  the  scope  of  the  PPA.  In  paragraph  5(a)  of  Article  4  of  the  PPA,  it  is  stipulated 
that  contracts  for  the  purchase  or  rental  of  land,  existing  buildings  or  other  real  estate  or  rights  to 
same,  shall  not  be  considered  supply,  service  or  work  contracts.  The  main  objective  of  the  aforementio
ned  agreements  was  the  leasing  of  land  and  existing  buildings  and  therefore  the  contract  fell  outside  the 
scope  of  the  PPA.

(35) The  reason  for  extending  the  Main  Agreement  three  times  was,  according  to  the  City,  the  uncertainty 
concerning  the  zoning  plans  for  the  Gufunes  area,  the  main  factor  being  the  construction  of  Sundabraut, 
a  traffic  road  between  Laugarnes  and  Gufunes.  This  road  has  been  on  the  schedule  since  1984  and  in 
2005  all  preparations  were  under  way.  However,  in  2008,  the  Icelandic  government  postponed  all  major 
constructions  due  to  the  economic  crisis,  but  according  to  the  Ministry's  Transport  Plan  2013-2016,  the 
preparatory  work  is  scheduled  to  start  again  in  the  near  future.

(36) Furthermore,  according  to  the  City,  the  rental  fee  was  determined  by  SR  with  regard  to  other  rental  fees 
in  the  area,  the  lease  agreement  previously  made  between  SR  and  ÍG  and  taking  into  account  the  tasks 
that  ÍG  undertook.  The  City  emphasised  that  if  it  would  be  proven  that  the  rental  fee  was  not  determi
ned  in  accordance  with  market  price,  then  the  cost  of  ÍG  due  to  the  obligations  imposed  in  the  agree
ments  must  be  taken  into  account,  such  as  cleaning  and  maintenance  of  the  area  etc.  Additionally,  ÍG 
has  the  obligation  to  return  part  of  the  land  upon  request  with  12  months'  notice  and  in  light  of  the 
substantial  uncertainty  of  the  planning  of  the  area  this  obligation  affected  the  value  of  the  property  and 
the  rental  price.

(37) The  City  further  explained  that  the  average  property  evaluation  of  all  the  properties  rented  by  ÍG  is 
850  million  ISK.  The  average  rental  fee  per  month,  over  the  period  of  the  validity  of  the  Main  Agree
ment  and  its  amendments,  is  therefore  1.27 %  of  the  average  property  evaluation.

(1) Act No 94/2001 was later repealed and replaced by Act No 84/2007.
(2) Document No 742953.
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6. The  position  of  Íslenska  Gámafélagið

(38) By  letter  dated  11  June  2013,  ÍG  submitted  comments  regarding  GÞ's  complaint  to  the  ICA (1).  ÍG  noted 
that  the  company's  operations  in  the  Gufunes  area  started  in  1999  with  an  agreement  with 
Áburðarverksmiðjan.  In  2003,  ÍG  and  SR  started  negotiating  for  an  extended  lease  agreement.  Shortly 
after  the  lease  agreement  was  concluded,  in  light  of  the  issues  at  hand,  SR  contacted  ÍG  offering  the 
company  to  lease  the  whole  area,  since  it  was  the  biggest  single  lessee  at  the  time.

(39) ÍG  emphasized  that  when  they  concluded  the  agreement,  there  were  many  tenants  which  were  not 
paying  rent  and  the  area  needed  considerable  clean-up.  At  the  time,  there  were  around  2-3  full  time 
employees  tasked  with  the  maintenance  of  the  area.  The  condition  of  the  rental  properties  was  poor  and 
the  assignment  of  lease  agreements  was  encumbering  for  ÍG.  For  instance,  the  buildings  were  not  heated, 
without  power  and  water  etc.

(40) Each  time  the  agreement  was  extended,  more  obligations  were  imposed  on  ÍG  regarding  development  in 
the  area  and  other  concessions.  According  to  ÍG,  the  company  has  been  responsible  for  demolition  and 
restoration  of  buildings,  raising  a  levee  and  labelling  the  parking  lot.  Additionally,  ÍG  has  encountered 
costs  resulting  from  disposal  and  soil  work  among  other  things.  The  average  cost  per  month,  relating  to 
these  obligations,  was  estimated  by  ÍG  to  be  around  19  million  ISK.

II. ASSESSMENT

1. The  presence  of  state  aid

(41) Article  61(1)  of  the  EEA  Agreement  reads  as  follows:

‘Save  as  otherwise  provided  in  this  Agreement,  any  aid  granted  by  EC  Member  States,  EFTA  States  or  through 
State  resources  in  any  form  whatsoever  which  distorts  or  threatens  to  distort  competition  by  favouring  certain 
undertakings  or  the  production  of  certain  goods  shall,  in  so  far  as  it  affects  trade  between  Contracting  Parties,  be 
incompatible  with  the  functioning  of  this  Agreement.’

(42) This  implies  that  a  measure  constitutes  state  aid  within  the  meaning  of  Article  61(1)  of  the  EEA  Agree
ment  if  the  following  conditions  are  cumulatively  fulfilled:  the  measure:  (i)  is  granted  by  the  State  or 
through  state  resources;  (ii)  confers  a  selective  economic  advantage  on  the  beneficiary;  (iii)  is  liable  to 
have  an  impact  on  trade  between  Contracting  Parties  and  to  distort  competition.

(43) In  the  following,  the  agreements  between  the  City  of  Reykjavík  and  ÍG  will  be  assessed  with  respect  to 
these  criteria.

1.1. Presence  of  state  resources

(44) According  to  Article  61(1)  of  the  EEA  Agreement,  a  measure  must  be  granted  by  the  State  or  through 
State  resources  in  order  to  constitute  state  aid.

(45) The  State,  for  the  purpose  of  Article  61(1)  covers  all  bodies  of  the  state  administration,  from  the  central 
government  to  the  city  level  or  the  lowest  administrative  level  as  well  as  public  undertakings  and 
bodies (2).

(46) The  land  in  question  was  owned  by  SR,  a  former  municipal  fund  in  charge  of  purchase  and  sale  of  real 
estate  on  behalf  of  the  City  of  Reykjavík.  In  2007,  SR  was  dissolved  and  a  new  fund,  Eignasjóður,  was 
founded  which  took  over  SR's  assets  and  tasks.  The  land  rented  by  ÍG  is  located  on  a  larger  land  fully 
owned  Faxaflóahafnir,  which  is  a  general  partnership  owned  by  five  municipalities,  one  of  them  being 
the  City  of  Reykjavík.  Any  discount  on  rental  price  would  therefore  constitute  a  transfer  of  state 
resources.

1.2. Undertaking

(47) In  order  to  constitute  state  aid  within  the  meaning  of  Article  61(1)  of  the  EEA  Agreement,  the  measure 
must  confer  an  advantage  upon  an  undertaking.  Undertakings  are  entities  engaged  in  an  economic  acti
vity,  regardless  of  their  legal  status  and  the  way  in  which  they  are  financed (3).  Economic  activities  are 
activities  consisting  of  offering  goods  or  services  on  a  market (4).

(48) The  alleged  beneficiary  of  the  measure  is  ÍG.  The  company  is  active  on  the  waste  collection  market, 
providing  such  services  in  Iceland.  Accordingly,  any  advantage  involved  in  the  leasing  by  the  City  of 
Reykjavík  of  the  land  in  question  would  be  conferred  upon  an  undertaking.

(1) Document No 704341.
(2) Judgment in Germany v Commission, Case 248/84, EU:C:1987:437, paragraph 17.
(3) Judgment in Höfner and Elser v Macroton, Case C-41/90, EU:C:1991:161, paragraphs 21-23 and Case E-5/07 Private Barnehagers Landsfor

bund v EFTA Surveillance Authority [2008] EFTA Ct. Rep. 61, paragraph 78.
(4) Judgment in Ministero dell'Economica e delle Finanze v Cassa di Risparmio di Firenze SpA, C-222/04, EU:C:2006:8, paragraph 108.
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1.3. Favouring  certain  undertakings  or  the  production  of  certain  goods

(49) Firstly,  the  aid  measure  must  confer  on  the  beneficiary  undertaking  an  economic  advantage.  An  economic 
advantage,  within  the  meaning  of  Article  61(1)  of  the  EEA,  is  any  economic  benefit  which  an  underta
king  would  not  have  obtained  under  normal  market  conditions (1),  thus  placing  it  in  a  more  favourable 
position  than  its  competitors (2).  For  it  to  constitute  aid,  the  measure  must  confer  on  ÍG  advantages  that 
relieve  it  of  charges  that  would  normally  be  borne  from  its  budget.  If  the  transaction  was  carried  out 
under  favourable  terms,  in  the  sense  that  ÍG  was  paying  a  lease  price  below  market  price,  the  company 
would  therefore  be  receiving  an  advantage  within  the  meaning  of  the  state  aid  rules.  To  examine  this 
question  closer  the  Authority  must  apply  the  ‘private  vendor  test’ (3)  whereby  the  conduct  of  states  or 
public  authorities  when  selling  or  leasing  assets  is  compared  to  that  of  private  economic  operators.

(50) To  assess  whether  a  public  authority  has  acted  like  a  private  economic  operator,  the  European  Courts 
have  developed  the  ‘market  economy  investor  principle’ (4),  which  in  essence  provides  that  state  aid  is 
granted  whenever  a  state  makes  funds  available  to  an  undertaking  which,  in  the  normal  course  of 
events,  would  not  be  provided  by  a  private  investor  applying  ordinary  commercial  criteria  and  disregar
ding  other  considerations  of  a  social,  political  or  philanthropic  nature (5).  A  closely  related  concept  is  the 
private  vendor  test,  the  purpose  of  which  is  to  assess  whether  a  sale  or  leasing  of  assets  carried  out  by 
a  public  body  involves  state  aid,  by  examining  whether  a  private  vendor,  under  normal  market  condi
tions,  would  have  accepted  the  same  terms.  In  both  cases  the  public  authority  must  disregard  public 
policy  objectives  and  instead  focus  on  the  single  objective  of  obtaining  a  market  rate  of  return  or  profit 
on  its  investments  and  a  market  price  for  the  sale  or  leasing  of  assets (6).

(51) An  open,  transparent  and  unconditional  bidding  procedure  as  an  appropriate  means  to  ensure  that  the 
sale  or  leasing  by  national  authorities  of  assets  is  consistent  with  the  private  vendor  test  and  that  a  fair 
market  value  has  been  paid  for  the  goods  and  services  in  question (7).  This  is  also  reflected  in  the  Aut
hority's  guidelines  on  State  aid  elements  in  sales  of  land  and  buildings  by  public  authorities (8)  as  well  as 
in  its  decision-making  practice.  However,  this  does  not  automatically  mean  that  the  absence  of  an  orderly 
bidding  procedure  justifies  a  presumption  of  state  aid.  Indeed,  public  procurement  law  and  state  aid  law 
exist  in  parallel  and  there  is  no  reason  that  the  violation  of,  for  example,  a  public  procurement  rule 
should  automatically  mean  that  state  aid  rules  have  been  infringed (9).

(52) Compliance  with  market  conditions,  and  whether  the  rental  charge  corresponds  to  market  price,  can  be 
established  through  certain  proxies.  In  the  case  at  hand,  the  organisation  of  an  open,  transparent, 
non-discriminatory  and  unconditional  tender  procedure  could  be  seen  as  such  a  proxy.  As  stated  in  the 
Land  Burgenland  case:  ‘where  a  public  authority  proceeds  to  sell  an  undertaking  belonging  to  it  by  way  of  an 
open,  transparent  and  unconditional  tender  procedure,  it  can  be  presumed  that  the  market  price  corresponds  to  the 
highest  offer,  provided  that  it  is  established,  first,  that  the  offer  is  binding  and  credible  and,  secondly,  that  the 
consideration  of  economic  factors  other  than  the  price  is  not  justified.’ (10)  In  the  Authority's  view,  the  same 
principle  applies  in  the  case  of  leasing  of  assets.  A  private  operator  leasing  his  assets  would  normally  try 
to  obtain  the  best  offer  with  an  emphasis  on  price,  and,  for  example,  not  consider  elements  that  would 
relate  to  the  intended  use  of  such  assets,  unless  they  might  affect  the  value  of  the  assets  after  the  lease 
period.  Therefore,  assuming  that  the  said  pre-conditions  are  met,  it  can  be  presumed  that  the  market 
price  is  the  highest  price  which  a  private  operator  acting  under  normal  competitive  conditions  is  ready 
to  pay  for  the  use  of  the  assets  in  question (11).

(1) Judgment in France v Commission, C-301/87, EU:C:1990:67, paragraph 41; judgment in De Gezamenlijke Steenkolenmijnen v High Autho
rity  of  the  European Coal  and  Steel  Community,  Case  30/59,  EU:C:1961:2,  paragraph 19;  judgment  in  France  v  Commission  (Kimberly 
Clark), C-241/94, EU:C:1996:353, paragraph 34, judgment in Fleuren Compost, T-109/01, EU:T:2004:4, paragraph 53 and judgment in 
Land Burgenland and Others v Commission, C-214/12 P, C-215/12 P and C-223/12 P, EU:C:2013:682.

(2) See for instance judgment in Commission v EDF,  C-124/10 P,  EU:C:2012:318, paragraph 90; judgment in Banco Exterior de España, 
C-387/92, EU:C:1994:100, paragraph 14, and judgment in Italy v Commission, C-6/97, EU:C:1999:251, paragraph 16.

(3) For the application of the ‘private vendor test’, see judgment in Land Burgenland and Others v Commission, cited above, EU:C:2013:682.
(4) See, for instance, judgment in Neue Maxhütte Stahlwerke and Lech-Stahlwerke v Commission, T-2/96 and T-97/96, EU:T:1999:7, paragraph 

104,  and  judgment  in  Westdeutsche  Landesbank  Girozentrale  and  Land  Nordrhein-Westfalen  v  Commission,  T-228/99  and  T-233/99, 
ECR, EU:T:2003:57.

(5) See  for  example,  the  Opinion of  Advocate-General  Jacobs in  Kingdom of  Spain  v  Commission,  C-278/92,  C-279/92 and C-280/92, 
EU:C:1994:112, paragraph 28. See also judgment in Belgium v Commission, 40/85, EU:C:1986:305, paragraph 13; judgment in France 
v  Commission,  C-301/87,  cited  above,  paragraphs  39-40,  and  judgment  in  Italy  v  Commission,  C-303/88,  EU:C:1991:136, 
paragraph 24.

(6) See judgment in Land Burgenland and Others v Commission, cited above.
(7) See Case E-1/13 Míla ehf. v EFTA Surveillance Authority [2014] EFTA Ct. Rep. 4, paragraph 97 and judgment in Land Burgenland and 

Others v Commission, cited above, paragraph 94.
(8) Available on the Authority's website at: http://www.eftasurv.int/state-aid/legal-framework/state-aid-guidelines/
(9) Judgment in SIC v Commission, T-442/03, EU:T:2008:228 paragraph 147. By analogy, see judgment in Matra v Commission, C-225/91, 

EU:C:1993:239, paragraph 44.
(10) See judgment in Land Burgenland v European Commission, cited above, paragraph 94.
(11) See for  example judgment in Banks,  C-390/98,  EU:C:2001:456,  paragraph 77 and judgment in Germany v  Commission,  C-277/00, 

EU:C:2004:238, paragraph 80.
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(53) It  follows  from  the  above  that  a  conditional  sale  or  lease  of  assets  may  involve  state  aid,  even  when  it 
is  effected  through  a  competitive  procedure.  This  occurs  when  obligations  imposed  on  the  buyer  result  in 
a  lower  price.  The  kind  of  obligations  which  have  such  an  effect  are  those  that  are  imposed  for  the 
pursuit  of  public  policy  objectives,  and  thus  make  operations  more  costly.  Such  obligations  would  nor
mally  not  be  imposed  by  a  private  operator  because  they  reduce  the  maximum  amount  of  revenue  that 
can  be  obtained  from  the  sale  or  lease  of  the  assets (1).

(54) It  has  been  confirmed  that  no  public  tendering  was  initiated  regarding  the  area  in  question.  Additionally, 
an  independent  evaluation  has  not  been  performed.  The  City  of  Reykjavík  stated  that  the  rental  fee  was 
determined  in  line  with  other  rental  fees  in  the  area,  the  previous  agreement  between  SR  and  ÍG,  and 
the  tasks  ÍG  undertook.

(55) The  City  has  stated  that  there  are  several  issues  that  affect  the  market  rental  price  for  the  Gufunes  area. 
Firstly,  the  structures  were  in  poor  shape,  some  tenants  were  not  paying  rent  and  there  had  been  accu
mulation  of  scrap  which  needed  clean-up.  Secondly,  uncertainty  has  reigned  concerning  the  zoning  plans 
for  the  Gufunes  area.  Industrial  activity  is  retreating  in  the  area  according  to  previous  and  current  Muni
cipal  Plans  and  it  is  therefore  impossible  for  the  City  to  conclude  a  long  term  rental  agreement  for  the 
property.  Thirdly,  ÍG  has  the  obligation  to  return  part  of  the  land  upon  request  upon  12  months'  notice.

(56) Whereas  the  rental  price  is  known,  the  value  of  the  services  provided  by  ÍG  are  uncertain.  Moreover,  it 
is  not  clear  how  ÍG's  rental  income  affects  the  rental  price.  It  is  therefore  challenging  to  determine  the 
total  value  of  the  agreements  and  whether  they  are  set  at  a  market  price.  This  raises  difficulties  determi
ning  whether  the  agreements  are  in  line  with  the  private  vendor  principle.

(57) The  competitors  of  ÍG  were  not  able  to  negotiate  as  to  the  rent  or  the  services  that  the  City  of 
Reykjavík  considered  needed  in  the  area.  It  is  possible  that  ÍG  was  the  only  party  that  could  or  would 
have  been  interested  in  negotiating  the  above  mentioned  agreements,  but  due  to  the  lack  of  a  call  of 
interest  or  a  tender  this  cannot  be  confirmed.  However,  it  is  clear  that  other  parties  were  later  interested 
in  the  area.  Moreover,  it  is  also  likely  that  other  operators  would  have  been  interested  in  delivering  the 
services  entrusted  to  ÍG,  if  they  had  been  tendered  out,  and  it  cannot  be  ruled  out  that  they  could  have 
delivered  those  services  at  a  lesser  cost.

(58) Furthermore,  the  Authority  notes  that  it  stated  in  the  case  of  Haslemoen  Leir (2),  that  when  deciding  on 
how  to  take  account  of  a  price  reduction  resulting  from  a  new  obligation  on  a  buyer  of  a  land  where 
a  municipality  was  the  seller:  ‘[…]  in  the  absence  of  any  supporting  documentation  as  to  the  economic  impact 
of  this  obligation,  i.e.  the  possible  loss  for  Haslemoen  AS  in  not  being  able  to  lease  out  that  building  for  one 
year,  the  Authority  cannot  accept  any  price  reducing  effect  as  such’ (3).

(59) Bearing  in  mind  that  the  rental  charge  was  not  determined  on  the  basis  of  a  tender  nor  by  means  of 
an  ex  ante  evaluation  of  an  independent  expert,  especially  since  there  are  several  factors  of  uncertainty  in 
this  case,  it  cannot  be  excluded  that  an  advantage  may  have  been  granted  in  favour  of  ÍG.

(60) Secondly,  the  aid  measure  must  be  selective,  in  that  it  must  favour  ‘certain  undertakings  or  the  production  of 
certain  goods’.  The  City  of  Reykjavík  only  concluded  a  rental  agreement  for  the  lease  of  the  Gufunes  area 
with  ÍG.  No  other  companies  had  the  opportunity  to  negotiate  with  the  City  for  the  lease  of  the  land 
and  the  properties.  In  light  of  the  above,  the  Authority  preliminarily  concludes  that  the  measure  appears 
to  be  selective.

1.4. Distortion  of  competition  and  effect  on  trade  between  Contracting  Parties

(61) The  measure  must  be  liable  to  distort  competition  and  affect  trade  between  the  Contracting  Parties  to 
the  EEA  Agreement  to  be  considered  state  aid  within  the  meaning  of  Article  61(1)  of  the  EEA 
Agreement.

(62) According  to  settled  case-law,  it  is  not  necessary  to  establish  that  the  aid  has  a  real  effect  on  trade 
between  the  Contracting  Parties  to  the  EEA  Agreement  and  that  competition  is  actually  being  distorted, 
but  only  to  examine  whether  the  aid  is  liable  to  affect  such  trade  and  distort  competition (4).  Further
more,  it  is  not  necessary  that  the  aid  beneficiary  itself  is  involved  in  intra-EEA  trade.  Even  a  public 
subsidy  granted  to  an  undertaking,  which  provides  only  local  or  regional  services  and  does  not  provide 
any  services  outside  its  state  of  origin,  may  nonetheless  have  an  effect  on  trade  if  such  internal  activity 
can  be  increased  or  maintained  as  a  result  of  the  aid,  with  the  consequence  that  the  opportunities  for 
undertakings  established  in  other  Contracting  Parties  are  reduced (5).

(1) Case E-1/13 Míla ehf. v EFTA Surveillance Authority, cited above, paragraph 99.
(2) Decision 090/12/COL EFTA Surveillance Authority Decision of 15 March 2012 on the sale of certain buildings at the Inner Camp at 

Haslemoen Leir. Available at: http://www.eftasurv.int/media/decisions/90-12-COL.pdf
(3) Ibid, paragraph 81.
(4) Case E-6/98 The Government of Norway v EFTA Surveillance Authority [1999] EFTA Ct. Rep. 76.
(5) Judgment in Libert and Others, Joined cases C-197/11 and C-203/11, EU:C:2013:288, paragraphs 76-78.
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(63) Furthermore,  when  aid  granted  by  an  EFTA  State  strengthens  the  position  of  an  undertaking  compared 
with  other  undertakings  competing  in  intra-EEA  trade,  the  latter  must  be  regarded  as  influenced  by  that 
aid (1).

(64) With  regard  to  the  particulars  of  this  case,  and  the  waste  collection  industry,  it  should  be  recalled  that 
the  Authority  has  previously  found  that,  ‘the  practice  of  tendering  out  waste  collection  means  that  undertakings 
from  other  EEA  States  may  compete  for  contracts  with  other  municipalities. (2)  Furthermore,  in  practice,  waste 
collection  and  processing  is  increasingly  an  international  industry.’ (3)

(65) Any  aid  granted  to  ÍG,  in  the  form  of  a  discounted  rent,  would  in  theory  have  allowed  the  company  to 
increase  or  at  least  maintain  its  activities  as  a  result  of  the  aid.  The  aid  is  thus  liable  to  limit  the 
opportunities  for  undertakings  established  in  other  Contracting  Partie,  whichs  might  have  wanted  to  com
pete  with  ÍG  on  the  Icelandic  waste  collection  market.

(66) In  light  of  the  foregoing  considerations,  the  measure  appears  to  be  liable  to  distort  competition  and 
affect  trade  between  the  Contracting  Parties.

1.5. Conclusion  on  the  existence  of  state  aid

(67) With  reference  to  the  above  considerations  the  Authority  cannot,  at  this  stage  and  based  on  its  prelimi
nary  assessment,  exclude  that  the  measure  under  assessment  may  involve  state  aid  within  the  meaning  of 
Article  61(1)  of  the  EEA  Agreement.  Under  these  conditions,  it  is  thus  necessary  to  consider  whether  the 
measure  can  be  found  to  be  compatible  with  the  functioning  of  the  EEA  Agreement.

2. Procedural  requirements

(68) Pursuant  to  Article  1(3)  of  Part  I  of  Protocol  3:  ‘the  EFTA  Surveillance  Authority  shall  be  informed,  in  suffi
cient  time  to  enable  it  to  submit  its  comments,  of  any  plans  to  grant  or  alter  aid.  ….  The  State  concerned  shall 
not  put  its  proposed  measures  into  effect  until  the  procedure  has  resulted  in  a  final  decision’.

(69) The  Icelandic  authorities  did  not  notify  to  the  Authority  the  rent  of  land  and  property  to  ÍG.  Moreover, 
the  Icelandic  authorities  have,  by  concluding  agreements  with  ÍG  for  the  rent  of  land  and  property,  put 
the  measure  in  effect  before  the  Authority  has  adopted  a  final  decision.  The  Authority  therefore  conclu
des  that  the  Icelandic  authorities  have  not  respected  their  obligations  pursuant  to  Article  1(3)  of  Part  I 
of  Protocol  3.  The  granting  of  any  aid  involved  would  therefore  be  unlawful.

3. Compatibility  of  the  aid

(70) Support  measures  caught  by  Article  61(1)  of  the  EEA  Agreement  are  generally  incompatible  with  the 
functioning  of  the  EEA  Agreement,  unless  they  qualify  for  a  derogation  under  Article  61(2)  or  (3)  or 
Article  59(2)  of  the  EEA  Agreement  and  are  necessary,  proportional  and  do  not  cause  undue  distortion 
of  competition.  The  derogation  in  Article  61(2)  of  the  EEA  Agreement  is,  however,  clearly  not  applicable 
to  the  aid  in  question,  which  is  not  designed  to  achieve  any  of  the  aims  listed  in  this  provision.

(71) According  to  established  case  law,  it  is  up  to  the  Contracting  Party  concerned  to  invoke  possible  grounds 
of  compatibility  and  to  demonstrate  that  the  conditions  for  such  compatibility  are  met (4).

(72) The  Icelandic  authorities  have  not  at  this  stage  put  forward  any  arguments  demonstrating  that  the  poten
tial  state  aid  involved  could  be  considered  compatible  on  the  basis  of  Article  59(2)  or  61(3)  of  the  EEA.

(73) Consequently,  following  its  preliminary  assessment,  the  Authority  has  doubts  at  this  stage  as  to  whether 
the  agreements  are  compatible  with  the  functioning  of  the  EEA  Agreement.  The  Authority  therefore  invi
tes  the  Icelandic  authorities  to  provide  arguments  and  evidence  to  demonstrate  that  the  lease  could  be 
considered  to  compatible  on  the  basis  of  either  Article  59(2)  or  Article  61(3)(c)  of  the  EEA  Agreement.

4. Conclusion

(74) As  set  out  above,  the  Authority  has  doubts  as  to  whether  the  agreements  concluded  between  the  City  of 
Reykjavík  and  ÍG  concerning  the  lease  of  the  Gufunes  area  constitute  state  aid  within  the  meaning  of 
Article  61(1)  of  the  EEA  Agreement.

(1) Ibid, paragraph 141.
(2) Judgment in Altmark Trans and Regierungspräsidium Magdeburg, C-280/00, EU:C:2003:415, paragraphs 78 and 79.
(3) Decision 91/13/COL EFTA Surveillance Authority Decision of 27 February 2013 on the financing of municipal waste collectors [2013], 

paragraph 41. Available at: http://www.eftasurv.int/media/decisions/91-13-COL.pdf
(4) Judgment in Italy v Commission, C-372/97, EU:C:2004:234, paragraph 44.
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(75) The  Authority  also  has  doubts  as  to  whether  the  agreements  in  question  are  compatible  with  the  func
tioning  of  the  EEA  Agreement.

(76) Consequently,  and  in  accordance  with  Articles  4(4)  and  13(1)  of  Part  II  of  Protocol  3,  the  Authority  is 
obliged  to  open  the  formal  investigation  procedure  provided  for  in  Article  1(2)  of  Part  I  of  Protocol  3. 
The  decision  to  open  a  formal  investigation  procedure  is  without  prejudice  to  the  final  decision  of  the 
Authority,  which  may  conclude  that  the  measure  in  question  is  compatible  with  the  functioning  of  the 
EEA  Agreement.

(77) The  Authority,  acting  under  the  procedure  laid  down  in  Article  1(2)  of  Part  I  of  Protocol  3,  invites  the 
Icelandic  authorities  to  submit  within  one  month  from  notification  of  this  Decision,  their  comments  and 
to  provide  all  documents,  information  and  data  needed  for  the  assessment  of  the  measure  in  light  of  the 
state  aid  rules.

(78) The  Authority  requests  the  Icelandic  authorities  to  forward  a  copy  of  this  decision  to  the  potential  aid 
recipient.

(79) The  Authority  must  remind  the  Icelandic  authorities  that,  according  to  Article  14  of  Part  II  of 
Protocol  3,  any  incompatible  aid  unlawfully  granted  to  the  beneficiaries  will  have  to  be  recovered,  unless 
(exceptionally)  this  recovery  would  be  contrary  to  a  general  principle  of  EEA  law.

HAS  ADOPTED  THIS  DECISION:

Article  1

The  formal  investigation  procedure  provided  for  in  Article  1(2)  of  Part  I  of  Protocol  3  is  opened  into  the 
agreements  concluded  between  the  City  of  Reykjavík  and  Íslenska  Gámafélagið  concerning  the  lease  of  the  Gufu
nes  area.

Article  2

The  Icelandic  authorities  are  invited,  pursuant  to  Article  6(1)  of  Part  II  of  Protocol  3,  to  submit  their  com
ments  on  the  opening  of  the  formal  investigation  procedure,  within  one  month  from  notification  of  this 
Decision.

Article  3

The  Icelandic  authorities  are  requested  to  provide,  within  one  month  from  notification  of  this  Decision,  all 
documents,  information  and  data  needed  for  assessment  of  the  compatibility  of  the  aid  measure.

Article  4

This  Decision  is  addressed  to  Iceland.

Article  5

Only  the  English  language  version  of  this  decision  is  authentic.

Done  in  Brussels,  on  30  June  2015.

For  the  EFTA  Surveillance  Authority

Oda  Helen  SLETNES

President

Frank  BÜCHEL

College  Member
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V

(Anuncios)

PROCEDIMIENTOS ADMINISTRATIVOS

OFICINA EUROPEA DE SELECCIÓN DE PERSONAL (EPSO)

CONVOCATORIA DE OPOSICIÓN GENERAL

(2015/C 316/11)

La Oficina Europea de Selección de Personal (EPSO) organiza la siguiente oposición general:

EPSO/AD/321/15 — ADMINISTRADORES EN EL ÁMBITO DE LA AUDITORÍA (AD 5/AD 7)

La convocatoria de oposición se publicará en 24 lenguas en el Diario Oficial de la Unión Europea C 316 A de 24 de 
septiembre de 2015.

Más información en la página web de la EPSO: http://blogs.ec.europa.eu/eu-careers.info/
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PROCEDIMIENTOS RELATIVOS A LA APLICACIÓN DE LA POLÍTICA DE 
COMPETENCIA

COMISIÓN EUROPEA

Notificación previa de una operación de concentración

(Asunto M.7783 — Hellman & Friedman/Securitas Direct Group)

Asunto que podría ser tramitado conforme al procedimiento simplificado

(Texto pertinente a efectos del EEE)

(2015/C 316/12)

1. El 16 de septiembre de 2015, la Comisión recibió la notificación, de conformidad con lo dispuesto en el artículo 4 
del Reglamento (CE) no 139/2004 del Consejo (1), de un proyecto de concentración por el cual la empresa Hellman & 
Friedman Capital Partners VII, LP y sus filiales y fondos paralelos (conjuntamente «HFCP VII», EE. UU.) adquieren el 
control, a tenor de lo dispuesto en el artículo 3, apartado 1, letra b), del Reglamento de concentraciones, de la totalidad 
de la empresa Dream Luxco SCA y sus filiales directas e indirectas (conjuntamente «Securitas Direct», Suecia) y su direc
ción Dream GP Sàrl mediante adquisición de acciones.

2. Las actividades comerciales de las empresas en cuestión son las siguientes:

— HFCP VII: fondo de capital inversión;

— Securitas Direct: prestación de servicios de seguridad.

3. Tras un examen preliminar, la Comisión considera que la operación notificada podría entrar en el ámbito de aplica
ción del Reglamento de concentraciones. No obstante, se reserva su decisión definitiva al respecto. En virtud de la 
Comunicación de la Comisión sobre el procedimiento simplificado para tramitar determinadas concentraciones en vir
tud del Reglamento (CE) no 139/2004 del Consejo (2), este asunto podría ser tramitado conforme al procedimiento sim
plificado establecido en dicha Comunicación.

4. La Comisión invita a los interesados a que le presenten sus posibles observaciones sobre el proyecto de concentración.

Las observaciones deberán obrar en poder de la Comisión en un plazo máximo de diez días a partir de la fecha de la 
presente publicación. Podrán enviarse por fax (+32 22964301), por correo electrónico a COMP-MERGER-
REGISTRY@ec.europa.eu o por correo, con indicación del no de referencia M.7783 — Hellman & Friedman/Securitas 
Direct Group, a la siguiente dirección:

European Commission
Directorate-General for Competition
Merger Registry
1049 Bruxelles/Brussel
BELGIQUE/BELGIË

(1) DO L 24 de 29.1.2004, p. 1 («el Reglamento de concentraciones»).
(2) DO C 366 de 14.12.2013, p. 5.
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