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II

(Comunicaciones)

COMUNICACIONES PROCEDENTES DE LAS INSTITUCIONES, ORGANOS Y
ORGANISMOS DE LA UNION EUROPEA

COMISION EUROPEA

No oposicién a una concentracién notificada
(Asunto COMP/M.6879 — Mitsui Group/Gestamp Automocion/Target Companies)
(Texto pertinente a efectos del EEE)

(2013/C 118/01)

El 17 de abril de 2013, la Comisién decidi6 no oponerse a la concentracion notificada que se cita en el
encabezamiento y declararla compatible con el mercado comin. Esta decision se basa en el articulo 6,
apartado 1, letra b) del Reglamento (CE) n°® 139/2004 del Consejo. El texto integro de la decisién solo estd
disponible en inglés y se hard publico una vez que se elimine cualquier secreto comercial que pueda
contener. Estard disponible:

— en la seccién de concentraciones del sitio web de competencia de la Comision (http://ec.europa.cuf
competition/mergers/cases|). Este sitio web permite localizar las decisiones sobre concentraciones me-
diante criterios de bisqueda tales como el nombre de la empresa, el niimero de asunto, la fecha o el
sector de actividad,

— en formato electrénico en el sitio web EUR-Lex (http:/[eur-lex.europa.eufen/index.htm) con el nimero de
documento 32013M6879. EUR-Lex da acceso al Derecho comunitario en linea.

No oposicién a una concentracién notificada
(Asunto COMP/M.6782 — HIG Capital/Petrochem Carless Holdings)
(Texto pertinente a efectos del EEE)

(2013/C 118/02)

El 26 de marzo de 2013, la Comision decidié no oponerse a la concentracién notificada que se cita en el
encabezamiento y declararla compatible con el mercado comun. Esta decision se basa en el articulo 6,
apartado 1, letra b) del Reglamento (CE) n°® 139/2004 del Consejo. El texto integro de la decisién solo estd
disponible en inglés y se hard putblico una vez que se elimine cualquier secreto comercial que pueda
contener. Estard disponible:

— en la seccién de concentraciones del sitio web de competencia de la Comisién (http://ec.europa.cuf
competition/mergers/cases/). Este sitio web permite localizar las decisiones sobre concentraciones me-
diante criterios de buisqueda tales como el nombre de la empresa, el nimero de asunto, la fecha o el
sector de actividad,

— en formato electrénico en el sitio web EUR-Lex (http://eur-lex.europa.eufen/index.htm) con el nimero de
documento 32013M6782. EUR-Lex da acceso al Derecho comunitario en linea.


http://ec.europa.eu/competition/mergers/cases/
http://ec.europa.eu/competition/mergers/cases/
http://eur-lex.europa.eu/en/index.htm
http://ec.europa.eu/competition/mergers/cases/
http://ec.europa.eu/competition/mergers/cases/
http://eur-lex.europa.eu/en/index.htm
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No oposicién a una concentracién notificada
(Asunto COMP/M.6753 — Orkla/Rieber & Son)
(Texto pertinente a efectos del EEE)
(2013/C 118/03)

El 4 de marzo de 2013, la Comisién decidié no oponerse a la concentracion notificada que se cita en el
encabezamiento y declararla compatible con el mercado comun. Esta decision se basa en el articulo 6,
apartado 1, letra b) del Reglamento (CE) n°® 139/2004 del Consejo. El texto integro de la decisién solo estd
disponible en inglés y se hard publico una vez que se elimine cualquier secreto comercial que pueda
contener. Estard disponible:

— en la seccién de concentraciones del sitio web de competencia de la Comisién (http://ec.europa.eu/
competition/mergers/cases/). Este sitio web permite localizar las decisiones sobre concentraciones me-
diante criterios de busqueda tales como el nombre de la empresa, el nimero de asunto, la fecha o el
sector de actividad,

— en formato electrénico en el sitio web EUR-Lex (http:/[eur-lex.europa.eufen/index.htm) con el nimero de
documento 32013M6753. EUR-Lex da acceso al Derecho comunitario en linea.
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IV

(Informacién)

INFORMACION PROCEDENTE DE LAS INSTITUCIONES, ORGANOS Y
ORGANISMOS DE LA UNION EUROPEA

COMISION EUROPEA

Tipo de cambio del euro (')
24 de abril de 2013
(2013/C 118/04)

1 euro =
Moneda Tipo de cambio Moneda Tipo de cambio
USD délar estadounidense 1,3006 AUD  délar australiano 1,2659
JPY yen japonés 129,46 CAD dolar canadiense 1,3345
DKK corona danesa 7,4553 HKD  ddlar de Hong Kong 10,0980
GBP libra esterlina 0.85250 NZD délar neozelandés 1,5366
SEK corona sueca 8,5885 SGD  ddlar de Singapur 1,6147
CHF franco suizo 1.2302 KRW  won de Corea del Sur 1 453,80
) ZAR rand sudafricano 11,9395
ISK corona islandesa
CNY yuan renminbi 8,0352
NOK corona noruega 7,6780
HRK kuna croata 7,6065
BGN lev bulgaro 1,9558 o )
IDR rupia indonesia 12 637,76
CZK h 25,90
corona checa >909 MYR ringgit malayo 3,9644
HUF forint hingaro 299,55 PHP peso filipino 53.657
LTL litas lituana 3,4528 RUB rublo ruso 40,9583
LVL lats leton 07001 | THB  baht tailandés 37,626
PLN zloty polaco 41367 BRL  real brasilefio 2,6318
RON leu rumano 4,3495 MXN  peso mexicano 15,9395
TRY lira turca 2,3476 INR rupia india 70,5190

(") Fuente: tipo de cambio de referencia publicado por el Banco Central Europeo.
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INFORMACIONES RELATIVAS AL ESPACIO ECONOMICO EUROPEO

ORGANO DE VIGILANCIA DE LA AELC

Invitacién a presentar observaciones, de conformidad con el articulo 1, apartado 2, de la Parte I del

Protocolo 3 del Acuerdo entre los Estados de la AELC sobre el establecimiento de un Organo de

Vigilancia y un Tribunal de Justicia, con respecto a la posible existencia de ayuda estatal a cinco
prestadores de servicios de transporte piblico por autobiis en el condado de Aust-Agder

(2013/C 118/05)

Mediante la Decision n° 60/13/COL, de 6 de febrero de 2013, reproducida en la versién lmgulstlca
auténtica en las paginas que siguen al presente resumen, el Organo de Vigilancia de la AELC incoé el
procedimiento de conformidad con el articulo 1, apartado 2, de la Parte I del Protocolo 3 del Acuerdo entre
los Estados de la AELC sobre el establecimiento de un Organo de Vigilancia y un Tribunal de Justicia. Se ha
informado a las autoridades noruegas mediante una copia de la Decision.

Mediante el presente anuncio, el Organo de Vigilancia de la AELC invita a los Estados de la AELC, a los
Estados miembros de la UE y a los terceros interesados a que presenten sus observaciones sobre la medida
en cuestion en el plazo de un mes a partir de la fecha de publicacién a:

Organo de Vigilancia de la AELC
Registro

Rue Belliard/Belliardstraat 35
1040 Bruxelles/Brussel
BELGIQUE/BELGIE

Las observaciones se comunicardn a las autoridades noruegas. La identidad de las partes interesadas que
presenten observaciones podrd preservarse, previa solicitud por escrito, exponiendo los motivos de la
solicitud.

RESUMEN
Contexto

En Noruega, el sector del transporte local por autobts estd regulado por la Ley del Transporte Comercial de
2002 (la «LTC») y por el Reglamento de Transporte Comercial de 2003 (el «(RTC»). Ambos actos derogaron
leyes anteriores que eran bdsicamente similares. Este marco legislativo establece, entre otras cosas, un
sistema de concesiones para las empresas que desean que se les encomienden servicios de transporte pablico
por autobus y atribuye a los condados, como el de Aust-Agder, la responsabilidad de compensar a las
empresas que cubren rutas no rentables. Dicha compensacion puede concederse a fin de cubrir la diferencia
entre los ingresos generados por la venta de billetes y el coste de explotacién del servicio.

Desde antes de la entrada en vigor del Acuerdo EEE, en Aust-Agder se adjudicaron contratos de prestacion
de servicios locales de transporte regular y de transporte escolar por autobis directamente a cinco opera-
dores (siete antes de 2009), con arreglo a los cuales se concedia una compensacién anual a los concesio-
narios por las rutas no rentables aplicando al efecto los procedimientos presupuestarios de la ciudad. La
compensacion es abonada como cantidad anual a tanto alzado, basada en los costes soportados en afios
anteriores y teniendo en cuenta una serie de factores correctores. Desde 2004 se aplica un nuevo método
para el cdlculo de la compensacion por servicio publico.

Aust-Agder ha celebrado contratos de servicios locales de transporte regular y de transporte escolar por
autobtis con las siguientes empresas: Birkeland Busser AS; Frolandsruta Frode Oland; Hoyvagruta AS, hasta
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su fusion con Nettbuss Ser AS en 2009; Nettbuss Ser AS; Riser y Tvedestrand Bilruter (RTB), hasta su
fusion con Nettbuss Ser AS desde 2009; Setesdal Bilruter L|L; y Telemark Bilruter.

Todos estos operadores llevan a cabo actividades comerciales ajenas a la misiéon de servicio publico,
consistentes en el transporte de mercancias, autobuses turisticos, servicios de taxi y lineas de autobuses
directos. Sin embargo, durante todo el periodo, estos operadores no consignaron de forma coherente y
separada en su contabilidad las actividades comerciales y las de servicio publico.

Ademds, segin la informacion facilitada por las autoridades noruegas, varios municipios, junto con los
condados de Vest-Agder y Aust-Agder, han establecido un proyecto de cooperacién, conocido como
«proyecto ATP», con el objetivo de mantener unos servicios de transporte por autobts mejorados. Desde
2004, solo Nettbuss Ser AS ha recibido subvenciones directas por un importe aproximado de 1 mill6n
NOK (2 millones NOK desde 2010) con arreglo a dicho proyecto.

Evaluacién de la medida de compensacién anual
Presencia de ayuda estatal

El Organo de Vigilancia tiene dudas sobre si la compensacién por servicio piiblico otorgada a los conce-
sionarios implica ayuda estatal. La compensacion anual no ha sido determinada a través de un procedi-
miento de contratacion publica. La cuestion es si es similar a los gastos que una empresa, bien gestionada y
adecuadamente equipada, hubiera tenido que soportar. La jurisprudencia Altmark no parece cumplirse y, por
tanto, es probable que la compensacién constituya ayuda estatal en el sentido del articulo 61, apartado 1,
del Acuerdo EEE.

Naturaleza de la ayuda

El ()rgano de Vigilancia ha llegado a la conclusién de que la ayuda se concede en gran medida en virtud de
un régimen de ayudas existente, que se basarfa en la LTC, el RTC y la Ley de Educaci6n, tal como se aplica
en Aust-Agder desde antes de la entrada en vigor del Acuerdo EEE. El Organo no puede determinar por el
momento si todas las ayudas concedidas se basaban en dicho régimen. Por otra parte, el Organo no estd en
condiciones de evaluar si el cardcter de ayuda del régimen fue alterado por la introduccién del método ALFA
en 2004, y si a partir de aquel momento el régimen constituyé un nuevo régimen de ayudas.

Compatibilidad de la ayuda

En este estadio, parece que los pagos efectuados con cargo a las concesiones por adjudicaciéon directa
podrian ser compatibles con las compensaciones por servicio publico en virtud del articulo 49 del Acuerdo
EEE. Por ello, en la decisién final la evaluacion de la compatibilidad se centrard especialmente en si ha
habido sobrecompensacion.

Evaluacién de la medida de concesion de subvenciones anuales a Nettbuss Sor AS
Presencia de ayuda estatal

Ademds, Nettbuss Ser AS ha recibido subvenciones directas de alrededor de 1 millon NOK (2 millones NOK
desde 2010) sobre la base del proyecto ATP. Esta medida selectiva, como asi se denomina, parece conferir
una ventaja econémica que Nettbuss Ser AS es poco probable que hubiera obtenido en condiciones
normales de mercado. Sin embargo, el Organo de Vigilancia no ha recibido informacién adecuada que le
permita evaluar correctamente si los pagos anuales constituyen una ayuda estatal.

Compatibilidad de la ayuda

En lo tocante al proyecto ATP, a falta de informacién suficiente, el Organo de Vigilancia no puede
actualmente evaluar la compatibilidad de esta medida con el Acuerdo EEE sobre la base de su articulo 49
o de cualquier otra disposiciéon de dicho Acuerdo.

Conclusién

A la luz de todas estas consideraciones, el Organo de Vigilancia ha decidido incoar el procedimiento formal
de investigacién previsto en el articulo 1, apartado 2, de la parte I del Protocolo 3 del Acuerdo entre los
Estados de la AELC sobre el establecimiento de un Organo de Vigilancia y un Tribunal de Justicia. Se invita a
las partes interesadas a presentar sus observaciones en el plazo de un mes a partir de la publicacion del
presente anuncio en el Diario Oficial de la Unidn Europea.
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EFTA SURVEILLANCE AUTHORITY DECISION
No 60/13/COL
of 6 February 2013

opening the formal investigation procedure concerning potential aid to public bus transport

providers in Aust-Agder County

(Norway)

THE EFTA SURVEILLANCE AUTHORITY (THE AUTHORITY’),

HAVING REGARD to:

The Agreement on the European Economic Area (the EEA Agreement’), in particular to Articles 49, 61 to
63 and Protocol 26,

The Agreement between the EFTA States on the Establishment of a Surveillance Authority and a Court of
Justice (‘SCA’), in particular to Article 24,

Protocol 3 to the Surveillance and Court Agreement (Protocol 3'), in particular to Article 1 of Part I and
Articles 4(4), 6 and 13 of Part II,

Whereas:

I. FACTS
1. Procedure

By letter dated 23 March 2011 (Event No 591767) the Authority received a complaint (‘the
complaint) from the Norwegian bus company Konkurrenten.no (the complainant) alleging that
unlawful State aid is involved in the contracts awarded by Aust-Agder County, Norway (‘Aust-
Agder) to several bus operators for the supply of local bus transport services in Aust-Agder.

Furthermore, the complaint alleges breaches of the EEA procurement rules. That aspect of the
complaint is dealt with by the Authority’s Internal Market Affairs Directorate as Cases No 69656
and 69548. On 12 October 2011, the Authority issued a letter of formal notice to Norway for
failure to comply with the principles of non-discrimination and transparency laid down in Articles 4
and 48 of the EEA Agreement by allowing Aust-Agder to award, and prolong bus transport
concessions without any form of publication (Event No 607316). On the same grounds, on
22 June 2012, the Authority delivered a reasoned opinion to Norway (Event No 620449).

The present decision only covers the State aid part of the complaint which has been investigated by
the Authority’s Competition and State aid Directorate.

By letter dated 10 November 2011 (Events Nos 612071 and 614791), the Authority informed the
Norwegian authorities that the complainant also alleges that unlawful State aid is involved in the
award of the contracts for local bus transport services, and sent a request for information. By letter
dated 9 December 2011 (Event No 618202), the Norwegian authorities replied to the Authority’s
request. Additional requests for information were sent to the Norwegian authorities on 13 March
2012 (Event No 624061) and on 17 October 2012 (Event No 648686), to which the Norwegian
authorities replied by letters dated 10, 11 May 2012 (Events Nos 634034 and 634269) and
15 November 2012 (Event No 653639), respectively. By email dated 15 January 2013 (Event No
659645), the Authority asked for additional information, to which it received replies by emails dated
17, 22, 23, 24 January and 30 January 2013 (Events Nos 660036, 660348, 660467, 660486,
660960, 661258 and 661576).

On 19 December 2012 the Authority adopted its Decision closing the formal investigation into
potential aid to AS Oslo Sporveier and AS Sporveisbussene. This case concerned an existing aid
scheme in local public transport that was governed by the same legislative framework as the present
case. In the view of the Authority, it was necessary to conclude on that case before adopting an
opening decision for the contracts awarded by Aust-Agder.

2. The complaint

The complainant ‘Konkurrenten.no’ is a privately owned Norwegian bus transport operator. It claims
that the award of contracts by Aust-Agder without any form of competition has favoured Nettbus



25.4.2013

Diario Oficial de la Unién Europea

C 118)7

(10)

(13)

(15)

Ser AS and several other the complainant’s competitors during the period 2004-2016, as well as
before that period. The complainant takes the view that the compensation paid according to these
contracts involves unlawful State aid. It refers in particular to the Authority’s Decision No
254/10/COL of 21 June 2010 (AS Oslo Sporveier and AS Sporveisbussene) submitting that the
contracts in this present case also constitute unlawful State aid.

The complainant furthermore submits that Aust-Agder has for many years granted substantial State
aid under the contracts. In particular, Nettbuss Ser AS is claimed to have received significant
advantages. The complainant argues that in 2009, Aust-Agder increased the compensation to
Nettbuss Ser AS by as much as 37 % without any corresponding increase in the production level.
According to the complainant, this shows that the compensation that Aust-Agder has been paying
out is above the market price.

The complainant alleges that in 2010 Nettbuss Ser AS received more than 70 % of the annual
compensation that Aust-Agder paid to the bus transport operators and that this has led to a serious
distortion in the local bus transport market, as well as in the express bus market.

The complainant argues that the compensation paid by Aust-Agder represents as much as 68,5 % to
88,4 % of the expected costs of the bus operators for performing local transport services.

Furthermore, the complainant refers to the compensation mechanisms in the contracts between Aust-
Agder and the bus operators. These mechanisms set out: (1) that the parties can adjust productions
and compensation annually and that the bus operators have a right to propose ‘production changes’;
(2) that the compensation automatically increases in response to higher labour costs, higher fuel costs
and any increase in the general consumer price index; (3) that the bus operator can also renegotiate
the compensation in response to ‘changes in public levies or laws and regulations’. Such negotiations
can lead to ‘extraordinary adjustments of the compensation, changes in production or other
measures’; and finally, (4) that Aust-Agder must allocate NOK 1 million per year for ‘research and
environmental measures’ to the bus operators.

The complainant alleges that the compensation has been increased due to these mechanisms and that
Aust-Agder has displayed a lack of interest in holding the operators to the terms of the contracts.

3. Background — the legislation on local scheduled and school bus transport
3.1. Local scheduled bus transport (?)
3.1.1. Centralised State responsibility

At the time of the entry into force of the Transport Act of 1976 (%), the Norwegian State (the
Ministry of Transport) was responsible for local scheduled transport services. State transport agencies
managed the local scheduled transport in each county.

3.1.2. De-centralisation process
3.1.2.1. Introduction

Shortly after the entry into force of the Transport Act of 1976, a de-centralisation process was
initiated. From 1 January 1979, the powers of the Ministry of Transport could be delegated to county
level. At the same time, the State transport agencies were turned into county administrative bodies.

In 1981, with the introduction of Article 24a to the Transport Act of 1976, by providing funding to
the counties, the State could confer the responsibility for financing local scheduled transport to the
counties (3).

3.1.2.2. The 1980 Regulation

Another important element of the de-centralisation process was the Regulation of 19 December
1980 on compensation for providing local scheduled transport (the 1980 Regulation’). Its Article 1
stated that the county has the responsibility to finance local scheduled transport. Pursuant to Article 3,
the amount of the compensation should be decided on an annual basis, based on the difference
between estimated income according to the decided tariffs and discounts, and reasonable costs.

(") This section is an extract from the recent decision of the Authority 519/12/COL of 19.12.2012 (not yet published),

closing the formal investigation into potential aid to AS Oslo Sporveier and AS Sporveisbussene.
() Act of 4.6.1976 No 63 (e.if. 1.7.1977). Repealed and replaced by the CTA on 1.1.2003.
(}) See the preparatory works to the amendment of the Transport Act of 1976 — Ot.prp. nr. 16 (1980-81) at page 2.
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(16)

17)

(19)

(20)

(21)

(22)

(23)

(')
(')
(')
*)

13

The 1980 Regulation also contained rules on control and access to information and clarified the roles
of, on the one hand, the Ministry of Transport and, on the other, the counties. Its Article 7 provided
the legal basis for the Ministry to issue further rules and guidelines for the compensation of local
scheduled transport.

3.1.2.3. The 1982 Regulation and the KS and NABC Standard Main
Agreement

On 1 January 1983, the 1980 Regulation was replaced by the Regulation of 2 December 1982 on
compensation for providing local scheduled transport (the 1982 Regulation’). Its Article 4 of the
1982 Regulation imposed an obligation on the counties to enter into agreements with the conces-
sionaires on the compensation for the provision of the scheduled public transport. On this basis, the
Norwegian Association of Local and Regional Authorities (KS) and the Norwegian Association of
Bus Companies (NABC) (%), concluded a standard main agreement (the KS and NABC Standard Main
Agreement) and a standard yearly compensation agreement to be used by each county when
concluding agreements for the provision of local scheduled bus transport. As regards the calculation
of the compensation, the standard agreement was based on the same principles as Article 3 of the
1980 Regulation. The standard main agreement also provided for a separation of costs between the
local bus transport services and other commercial services.

3.1.2.4. The 1985 Regulation

With the adoption of a new income system for the counties, a new Regulation on Compensation for
Local Transport was adopted in 1985 (the 1985 Regulation’). The new income system for the
counties (and municipalities) entailed that the central contribution for local transport was given as
a lump sum. The main focus of the 1985 Regulation was the relationship between the Ministry of
Transport and the counties. The 1985 Regulation was repealed on 1 January 1987 by a new
regulation (°) which remained in force until 30 April 2003 when it, in turn, was replaced by the
Commercial Transport Regulation (see below).

3.1.3. Commercial Transport Act 2002 and Commercial Transport Regulation 2003

At present, the local scheduled bus transport sector is regulated by the Commercial Transport Act of
2002 (‘CTA’) (°) and the Commercial Transport Regulation of 2003 (‘CTR’) (). The CTA repealed and
replaced the Transport Act of 1976 (8). The CTR repealed and replaced two regulations ().

Further, the Norwegian authorities submit that the relevant provisions have not been significantly
altered since the entry into force of the EEA Agreement in 1994.

3.1.4. Administrative responsibility of the counties

In Norway, the responsibility for providing local public transport services is conferred on the
counties. However, the counties are not under any obligation to offer such services.

The counties can either administer local bus transport services through their own organisation or
through an administrative company (‘%) set up by the county. The CTA provides that when the
county sets up an administrative company, the funds intended for the financing of the local bus
transport services will be allocated to that company (). The administrative companies can either
obtain the bus transport services from a third party, or provide the services themselves.

3.1.5. Co-financing of local transport services by the State and counties

The counties partly finance the local transport services with tax revenue. In addition, under the CTA
the counties receive State funding by way of annual block grants ('?). The amount of the grants is
determined on the basis of the extent to which the counties need contributions from the State.
Therefore, the counties have to provide the Ministry of Transport with budgets, accounts and other
relevant information necessary to assess the need for contributions (13). The Norwegian authorities
have stated that if a county reduces the amount of the block grant used for the financing of local
scheduled transport costs, this would have consequences for future grants.

repealed and replaced by the CTR on 1.4.2003.
In Norwegian: Administrasjonsselskap.

Article 23 CTA.

Article 22(3) CTA.

Article 22(4) CTA.
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3.1.6. Concessions
3.1.6.1. Introduction

(24)  Under the CTA, concessions are required to carry out scheduled passenger transport services by bus
for remuneration (i.e. for payment by the users (the passengers) of the transport services) (14).

(25)  Both a general and a special concession are required for operators of scheduled passenger transport
services by bus for remuneration.

3.1.6.2. General concession for passenger transport

(26)  Undertakings providing passenger transport services for remuneration must have a general conces-
sion ('%). In order to obtain a general concession, the applicant must (i) provide a certificate of good
conduct, (i) have satisfactory financial means and abilities, and (iii) have satisfactory professional
qualifications (1%). General concessions are not time limited (17).

3.1.6.3. Special concessions for scheduled passenger transport

(27) In addition to the general concession, any undertaking wishing to carry out scheduled passenger
transport for remuneration must have a special concession ('¥). There are two types of special
concessions: (i) area concessions, and (ii) route specific concessions. The area concession is of a
residual nature, in that it permits its holder to operate scheduled bus transport services in the entire
area covered, in so far as other route specific concessions have not been granted in the area. The
holder of a route specific concession is the sole entity entitled to operate scheduled bus transport on
that route.

(28)  The special concession confers upon the concessionaire both a right and a duty to carry out the
transport service as set out in the concession ('°). When applying for a special concession, a proposal
for a transportation schedule and tariffs must be submitted (). Schedules and tariffs are subject to
the control of the counties (*!). The counties can order changes in the schedules and tariffs (22).

(29)  Special concession can either be awarded for periods of up to 10 years (i) through tender procedures
and granted for the period determined in the tender procedure (23), which in any event will not be for
a longer period than 10 years (*¥), or (i) directly, i.e. outside any tender procedure for a 10 year
period (%).
3.1.6.4. Ticketing systems

(30)  The concessionaires must deploy ticketing systems approved by the counties (26).

14

rticles 4 and 6 CTA.

15
16

()
(%) Article 4(1) CTA.
(*9
(*7)
(*%)
(*9)
*9)

A

A

Article 4(2) CTA and Chapter I of the CTR.

Article 27(1) CTA.

Article 6(1) CTA.

Article 25 CTR.

20) Articles 28 and 29 CTR. These are the requirements the Authority considers to be the most relevant for the purposes

of describing the national scheme, however, a number of other detailed requirements for a special concession are set

out in the CTR.

The Ministry of Transport has delegated its competence for setting the tariffs to the counties. However, some rebates

are determined on the national level. In practice, the Ministry has instructed all the counties to ensure that local

scheduled bus transport operators carrying out a public service offer a 50 % price reduction to children, senior and

disabled citizens.

Articles 28 and 29(2) CTR. On the basis of Article 28(3) CTR, the Ministry of Transport has the competence to give

guidelines on the content and publication of the transportation schedules. The Ministry of Transport’s Circular Letter

N-1/2006 contains supplementary guidelines on the publication of route schedules. Before 2006, Article 28 CTR

regulated certain aspects of the publication of route schedules. These aspects were taken out in 2006. In practice, the

Circular Letter N-1/2006 refers to the old provision (Article 28 CTR) as it was before the amendment, and states that

the requirements of the old provision, until further notice, shall be considered as a guideline for the content of the

route schedule.

(%) Article 27(2) CTR.

(**) As stated in the preparatory works, chapter 10.1 of Prop. 113 L (2009-2010).

(*°) Article 8 CTA. The possibility to tender the concessions was introduced by an amendment of the Transport Act of
1976 by Act of 11.6.1993 No 85 (e.if. 1.1.1994).

(26) Article 30(1) CTR. The Ministry of Transport has powers to give general guidelines for the use of electronic ticketing

systems (Article 30(2) CTR). The Ministry has given such guidelines in the form of its Circular Letter N-1/2006. In

that Circular Letter the Ministry has decided that the following document should serve as a standard for electronic

ticketing systems — Part 3 of Handbook 206 by the Norwegian Public Roads Administration (in Norwegian: Statens

Vegvesen).

18
19

(21

N

(22

=
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(32

(33)

(34)

(35)

(37)

(38)

()
(*9)
*)

(%)
¢
()
)
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3.1.6.5. Contracts

To complement the concessions, the counties may enter into contracts with the concessionaires
about the provision of public services. The counties are free to determine the form of these
contracts (%).

3.1.6.6. Compensation

The counties are responsible for compensating the concessionaires (2%). Compensation is only granted
to undertakings that operate unprofitable routes (i.e. where the revenue generated from the sale of
tickets does not cover the cost of operating the service).

Under Article 22 CTA, counties have to compensate operators for the provision of the transport
service on unprofitable routes that the counties seek to establish, or to maintain within their terri-
tories (2°). The counties are free to determine the manner in which the concessionaires are to be
compensated; the CTA and the CTR do not forsee any particular rules on how compensation is to be
provided.

The Authority understands that Article 22 CTA allows for compensation to cover the cost of the
public service minus the ticket revenues but including a reasonable profit, and that any compensation
beyond that could not be based on the CTA.

3.2. School Transport

Since before the entry into force of the EEA Agreement in Norway on 1 January 1994, the
Norwegian counties have been responsible for providing primary and high school transportation
of children residing in a certain distance from the school (normally four kilometres). At present, this
responsibility is laid down in the Act on Education of 1998 (3%). This Act was preceded by the Act on
Primary Schools of 1969 (*!) and the Act on Secondary Schools of 1974 (*). In the mid-1980s, on
the basis of an act amending the Act on Primary Schools and the Act on Secondary Schools (*3), the
counties became responsible for providing school transportation. For the sake of clarity, in this
Decision the term ‘Education Act’ will be used throughout the text to refer also to the relevant
legal provisions in force in the period prior to 1999.

According to the Education Act, for primary school transportation, the municipalities are obliged to
pay a tariff to the county. The county, thereafter, pays the bus operator for providing the service. For
high school transportation, the counties pay for monthly tickets for the students, pursuant to
contracts concluded with the bus operators.

4. The award of contracts and compensation in Aust-Agder

Point 1 of the contracts entered into between Aust-Agder and the bus operators provides that ‘the
contract commits the parties to ensure that the residents of Aust-Agder receive the best possible local
scheduled and school transport services (...).

4.1. Potential aid recipients

Aust-Agder has concluded contracts for local scheduled and school bus transport services with the
following companies:

— Birkeland Busser AS, owned by Setesdal Bilruter L/L.
— Frolandsruta Frode Oland, owned by Frode Stoltenberg Oland.

— Hoyvidgruta AS, until its merger with Nettbuss Ser AS in 2009.

Article 22(5) CTA.

Article 22(1) CTA.

The Norwegian authorities, in their comments to the opening decision in case 71524 concerning alleged aid to AS
Oslo Sporveier and AS Sporveisbussene, have confirmed this and explained, with reference to legal literature (Norsk
Lovkommentar), that the preceding provision — Article 24a of the Transport Act of 1976 — was interpreted in the
same way. In that regard, Norsk Lovkommentar to the Transport Act of 1976 (available on http:/[www.rettsdata.no/
(access requires a paid subscription)) on the issue of compensation states the following in note 43 (in Norwegian): ‘I
rutetransporten vil det dog ofte vare aktuelt & palegge utover en storre rutetjeneste som sammenholdt med de takster
som godkjennes, ikke gir et forsvarlig skonomisk grunnlag. I slike tilfeller kan plikten bare opprettholdes dersom det
ytes tilskudd, jf. § 24 a’. Translation by the Authority: ‘For scheduled transport it will, however, frequently be
appropriate to require the transport operator to provide a more comprehensive service that, in light of the set
maximum prices, would not be of sound financial interest. Under such circumstances, the public service obligation
can only be maintained against compensation, cf. Article 24a.’

Act of 17.7.1998 No 61 (e.if. 1.8.1999).

Act of 13.7.1969 No 24.

Act of 21.6.1974 No 55.

Act of 31.5.1985 No 41.
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(39)

(40)

(41)

(42)

(43)

(44)

(46)

— Nettbuss Ser AS, which is part of the Nettbuss-group and owned by the bus transport company
Nettbuss AS, which is owned by Norges Statsbaner AS (>4).

— Riser and Tvedestrand Bilruter AS (RTB’), until its merger with Nettbuss Ser AS since 2009.

— Setesdal Bilruter L/L whose three main shareholders are Sigmund Aune, Brovig Holding AS and
Bykle Municipality. Additionally, several other municipalities within Aust-Agder and some in
Vest-Agder are shareholders; and

— Telemark Bilruter whose main shareholders are Vinje Municipality, Seljord Municipality and
Seljord Sparebank; in addition, several municipalities in the Telemark County own shares in
the company.

These companies have been operating scheduled and school bus transport in Aust-Agder since before
the entry into force of the EEA Agreement in Norway on 1 January 1994. As from 2009, and
following the merger of Nettbuss Ser AS with Hoyvédgruta AS and RTB, five operators have remained
to carry out the transport services under the Aust-Agder contracts (*°).

The right and the obligation to provide local scheduled and school bus transport has been awarded
through concessions, as well as, at a later stage, in combination with the award of separate contracts
to the bus transport operators. The two most recent awards of concessions covered periods of 10
years (1993-2003 and 2003-2013). The awards of concessions and contracts have routinely been
extended to the same bus transport operators during the two concession periods.

All the operators carry out commercial activities outside the public service remit. These activities
consist of freight transport, tour buses, taxi services and express bus routes.

The Norwegian authorities have stated that Telemark Bilruter AS has kept separate accounts for the
public service and the commercial activities since 2000. Since 1 January 2012, the Norwegian
authorities have confirmed that Telemark Bilruter has kept separate accounts for the contracts
between the County of Telemark on the one hand and the County of Aust-Agder on the other.
Frolandsruta Frode Oland has not kept separate accounts. Nettbuss Ser AS, L/L Setesdal Bilruter and
Birkeland Busser AS introduced account separation in 2009. As for Heyvagruta AS and RTB, the
Norwegian authorities have not been able to provide information whether the companies have kept
separate accounts. As from their merger with Nettbuss Ser AS in 2009, their accounts have been
incorporated to those of Nettbuss Ser AS.

4.2. The award of contracts have been linked to the award of concession

With the exception of Birkeland Busser AS, all bus companies referred to above have been operating
scheduled and school bus transport in the area for decades. In fact, most of them were awarded
concessions shortly after the concession system was introduced in 1947. Birkeland Busser AS was
established in the late 1980s and has since been operating local bus routes.

4.3. The award of contracts between 1988 and 2003

From 1988, Aust-Agder concluded agreements with each bus operator holding a concession. The
duration of these agreements was for one year with the possibility of automatic renewal for a year at
a time.

These agreements did not provide a formula on how to calculate the public service compensation.
The compensation was based on negotiations. However, the contracts provided an obligation upon
each bus company holding a concession to prepare a production plan and a budget proposal
indicating their expected income and costs. This proposal should, as far as possible, be based on
the accounts, statistics and also on prognosis of predictable costs and income plus the traffic evol-
ution. Further, the proposed production costs should correspond to the costs for a normal and well
run operator. This constituted the basis for the negotiations.

4.4. The award of contracts between 2004 and 2008

Following a decision by its County Council of December 2002, Aust-Agder concluded a new form of
individual contracts.

(**) Norges Statsbaner AS (NSB) is train operator for passengers in Norway. It is owned by the Ministry of Transport and
Communications. In addition to provide transport services by train or by bus, the company is also engaged in cargo
trains, foreign train transport and real estate activity.

(**) The merger was notified to the Norwegian company registry on 10 and 11 June 2009 and the companies

Hoyvagruta AS and RTB were removed from the registry on 3 and 5 September 2009.
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(47)

(52)

(53)

(54)

(55)

(%)

According to the Norwegian authorities, the introduction of these contracts did not entail any
fundamental change compared to the prior system. All contracts continued to be awarded directly
to the existing operators. However, the negotiation-based compensation system was replaced by the
so-called ALFA method. As of 2004, this ALFA method, which is explained in more detail below
under 4.6 and 4.7, was used as a basis to calculate the compensation for the public service
obligations.

The new individual contracts were initially in force from 1 January 2004 until 31 December 2006
and were prolonged by two years until 31 December 2008.

4.5. The award of contracts since 2009

On 12 June 2007, the Aust-Agder County Council decided to award new contracts directly to the
existing bus companies for the next period 2009 to 2012. Following negotiations with the bus
transport companies, it approved the new contracts on 9 December 2008.

The previous contracts remained largely unchanged. However, the ALFA method was supplemented
by a new indexation system.

The new contracts initially ran from 1 January 2009 until 31 December 2012 and were prolonged
until the end of 2016, except for the contract with Nettbuss Ser AS which was extended by two
years, until 31 December 2014.

4.6. The ALFA-method to calculate the compensation for local scheduled and school bus transport
(2004-2008)

As from 2004, the level of compensation continued to be concluded on negotiations between the
county and the bus companies, but the basis for the negotiations changed with the introduction of a
new system on how to calculate the compensation, the so-called ‘ALFA method’ (*%).

According to the Norwegian authorities, the ALFA method was developed as an objective and
transparent calculation model for costs connected to bus transport. A fundamental principle has
been that the transport companies shall not have their remuneration calculated based on their own,
actual costs, but according to representative assumptions for their type of enterprises. That said, the
ALFA method provides for a basis for the assumption that costs shall correspond to a lower
threshold. For example, normalised consumption of fuel for a certain number of operations shall
correspond to a level which will mean that 33 % of measured values will lie below the norm and
67 % higher than the norm. This means that the system is not based on average cost, but on the cost
of the 33 % best run companies.

According to the Norwegian authorities, this method simulates the costs of a well-run bus company.
The normalised cost calculation of bus operations under the ALFA model includes the following core
elements:

(a) Calculation of production: number of kilometres per production period per vehicle; each
scheduled route is registered by distance driven, time consumed, number of days per period
and type of bus used. The calculation of the number of kilometres per vehicle and hours in traffic
is included, as well as the average speed per period;

(b) Calculation of costs: unit costs x numbers of kilometres per vehicle; the ALFA-method takes into
account costs such as fuel, tires, spare parts, service, maintenance, carwash, costs of vehicle, cost
of personnel (drivers), budgets costs (traffic costs such as ferries, toll etc.), administration costs
and other shared cost. The cost of each items is partially calculated on the basis of prices for
input factors multiplied by their consumption per km, which give the normalised figure per km;

(c) Revenue from traffic operations in the production period; and

(d) Calculation of the need for subsidies. The calculation of subsidies is built on the normalised
calculation plus budget costs minus traffic revenue.

The calculation has been based on the production of transport services (i.e. the number of kilometres
driven by vehicles carried out in the various vehicle groups and scheduled service groups) by each of
the companies; then on the ALFA-method’s average costs for the various cost items; and finally on
some adjustments based on costs that are specific to the individual company due to: geographical and
topographical consitions, traffic conditions and legislation, as well as tariff cited conditions.

There has been two parallel systems for calculation compensation for bus transport services in Norway, which share

many of the same features. One system is called ALFA, as applied by Aust-Agder, while the alternative is called
BUSSKOST. Both systems are based on the same core elements but the BUSSKOST is developed and exclusively
managed (for a fee) by the consultancy company Asplan-VIAK.
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4.7. The indexation of the ALFA-method (2009-2014/2016)

(56)  As from 2009, the ALFA method was complemented by a system of indexation linked to certain cost
relevant input factors.

(57)  From then on, the costs were indexed annually according to the following formula:
0,55 x L+ 0,30 xK+ 0,15 xD

L = change in wage cost (Statistics Norway, statistics of wages within transport)

change in the Consumer price index (Statistics Norway)
D = change in fuel cost (Platts Oilgram index in NOR).

(58) The final amount of compensation continued, however to be set based on negotiations. These
negotiations were concluded taking into account the calculations made the previous years by
using the ALFA-method, increased costs of the bus operators and finally, the general increase of
costs by the new system of indexation.

5. Financing project for ATP Kristiansand area

(59)  The complainant alleges that Aust-Agder has allocated NOK 1 million annually for ‘research and
environmental measures’ to the bus operators.

(60)  According to the information provided by the Norwegian authorities, the municipalities of Kris-
tiansand, Sognadalen, Segne, Vennesla, Lillesand, Birkenes and Iveland and the counties of Vest-
Agder and Aust-Agder have established a cooperation project referred to as the ATP project.

(61)  On the basis of the ATP project, as from 2004, only Nettbuss Ser AS was granted directly by the
project an annual amount of NOK 1 million. As from 2010, that amount was increased to NOK 2
million and was granted to Nettbuss Ser AS directly from Aust-Agder as part of their contract on
local scheduled and school bus transport.

6. Comments by the Norwegian authorities

(62)  The Norwegian authorities submit that the complaint, without further elaboration, mainly refers to an
Authority Decision that concerned an entirely different case, i.e. bus transport in Oslo (*). The
complainant, according to the Norwegian authorities, has not substantiated how Aust-Agder has
violated the State aid rules, nor has it explained how the bus companies concerned have been
overcompensated. Further, the Norwegian authorities reject as incorrect the complainant’s allegation
that Aust-Agder has displayed a lack of interest in holding the companies to the terms of the
contracts.

(63)  The Norwegian authorities further take the view that the present compensation scheme in Aust-Agder
does not entail State aid within the meaning of Article 61(1) of the EEA Agreement because it fulfils
the criteria laid down in the Altmark judgment (*%).

(64)  As regard the first Altmark criterion, the Norwegian authorities consider the public bus transport
service obligations to be clearly defined as a service of general economic interest. In that context, the
Norwegian authorities point to Article 1(1) of Regulation (EC) No 1370/2007 (*), arguing that the
obligations at issue have been defined and entrusted by way of both law, concessions|licences and in
the contracts concluded with the companies.

(65  According to the second Altmark condition, the parameters that serve as a basis for calculating
compensation must be established in advance in an objective and transparent manner in order to
ensure that they do not confer an economic advantage that could favour the recipient undertakings.
The Norwegian authorities submit that the introduction of the ALFA-method as from 2004, complies
with the second condition. The costs, revenues and the compensation from Aust-Agder are
determined in advance in an objective and transparent manner indicating all the different elements
of the formula that relevant for the calculation.

(66)  With regard to the third Altmark condition, the Norwegian authorities argue that the calculation of
the compensation according to the ALFA-method and its indexation does not exceed what is
necessary to cover the costs of the discharge of the public service obligations, taking into account
relevant income and a reasonable profit. They point out that the compensation in this case is

(*’) Decision No 254[10/COL dated 21.6.2010 (AS Oslo Sporveier and AS Sporveisbussene).

(*%) Case C-280/00 Altmark Trans GmbH and Regierungsprasidium Magdeburg v Nahverkehrsgesellshaft (2003) ECR 1-7747
(‘the Altmark judgment)).

(*%) Regulation (EC) No 1370/2007 of the European Parliament and the Council of 23.10.2007 on the public passenger
transport services by rail and by road and repealing Council Regulations (EEC) Nos 1191/69 and 1107/70 (OJ L 315,
3.12.2007, p. 1), incorporated in the EEA Agreement by means of section 4(a) of Annex XIII to the EEA Agreement.
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calculated to cover the difference between estimated income and estimated costs of the company,
being applied in an objective and transparent manner. The operating profit is also relatively low and
limited for most of the companies.

(67) Based on figures made available to the Authority, the Norwegian authorities further submit that the
accounts of the companies operating the public service do not reveal any overcompensation.

(68) With regard to the fourth Altmark condition, the Norwegian authorities submit that the ALFA
method and the later system of indexation (see above paragraphs 52-58) are both based on a
benchmarking exercise as provided in the Altmark judgment. Thus, the compensation is calculated
on the basis of the costs and incomes of a well run undertaking and not only the average in the
sector concerned.

(69) The Norwegian authorities also submit that the scheme of compensation for public service bus
transport would in any event comply with the requirements of Regulation (EC) No 1370/2007.

(70)  In particular, the Norwegian authorities argue that two of the five contracts meet the requirements of
Article 5(4) of Regulation (EC) No 1370/2007, which provides for thresholds below which public
service contracts can be awarded directly (*°). It is also submitted that due to the limited number of
kilometres driven, the low contract value and the relatively short duration of the contracts, these have
no direct or potential interest to an undertaking located in other EEA States than Norway.

(71)  If the Authority were to conclude that State aid was present in this case, the Norwegian authorities
argue that such aid would in any event have to be classified as existing aid. In their view, the
financing has been carried out on the basis of a scheme that has existed before the entry into
force of the EEA Agreement in Norway in 1994.

(72) It is further submitted that no significant changes have been made; neither to the basic features of the
basis for the aid, nor to the source of financing, nor to the aims pursued by the aid. The aim of the
scheme has always been to provide public passenger transport. Consequently, any aid granted in
accordance with the present scheme must, the Norwegian authorities contend, be considered as
existing aid.

(73)  As regards the ATP project, the Norwegian authorities have stated that the amount paid annually to
Nettbuss Ser AS aims at maintaining improved bus transport services.

II. ASSESSMENT
1. The presence of State aid
1.1. State aid within the meaning of Article 61(1) of the EEA Agreement
(74)  Article 61(1) of the EEA Agreement reads as follows:

‘Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States or
through State resources in any form whatsoever which distorts or threatens to distort competition by
favouring certain undertakings or the production of certain goods shall, in so far as it affects trade
between Contracting Parties, be incompatible with the functioning of this Agreement.’

1.2. The presence of State resources

(75)  The Authority notes that the compensation for both local scheduled and school bus transport is paid
from the public budget of Aust-Agder. In the context of Article 61(1) of the EEA Agreement, both
local and regional authorities are considered to be equivalent to the State (*!). Hence, Aust-Agder is
equivalent to the State for the purposes of the EEA State aid rules. On this basis, the Authority
concludes that the compensation measure implies the use of State resources.

(76)  Equally, the Authority notes that the ATP project is paid from the budget of municipalities and Aust-
Agder. Therefore, the Authority finds that State resources are involved.

1.3. Undertaking

(77)  As provided by Article 61(1) of the EEA Agreement, it must also be established whether the public
service compensation to the five operators (seven operators before 2009), as well as the financing
from the ATP project, grant a selective economic advantage in favour of certain undertakings or the
production of certain goods.

(*9) Frolandsruta Frode Oland provides a total annual amount of 120 000 kilometer with a value of service concession at

NOK 2 779 000 in 2010. Also, Telemark Birluter AS provides an annual amount of 220 000 kilometer with a value
of service concession at NOK 7 144 000 in 2010.

(*1) Article 2 of Commission Directive 2006/111/EC on the transparency of financial relations between Member States
and public undertakings (O] L 318, 17.11.2006, p. 17), incorporated at point la of Annex XV to the EEA
Agreement.
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(78)

(79)

(80)

(81)

(84)

(85)

The beneficiaries in the present case are bus operators that engage in economic activities, inter alia
scheduled and school bus transport against remuneration (see para. (41) above). Thus, they all
constitute undertakings within the meaning of Article 61(1) of the EEA Agreement.

1.4. Selectivity

In order to determine whether a measure is selective, the question is whether the undertaking(s) in
question are in a legal and factual situation that is comparable to other undertakings in light of the
objective of the measure (*2).

In the present case, the public service compensation has been limited to five (seven before 2009)
companies. Other undertakings engaging in transport activities in Norway or elsewhere in the EEA,
that have been in a similar legal and factual situation, have not received public service compensation.
Therefore, the Authority concludes that the award of public service compensation is selective.

Furthermore, the financing of NOK 1 million (NOK 2 million as from 2010) from the ATP project
has only been granted to Nettbuss Ser AS. It is, thus, a selective measure.

1.5. Advantage — Compensation for a public service obligation for local scheduled and school bus
transport

1.5.1. Altmark criteria

In order to constitute State aid, the measure must also confer an advantage that relieves an under-
taking of charges that are normally borne from its budgets.

As regard the grant of a selective economic advantage, it follows from the Altmark judgment that
where a State measure must be regarded as compensation for services provided by the recipient
undertakings in order to discharge public service obligations, such a measure is not caught by
Article 61(1) of the EEA Agreement. In the Altmark judgment, the Court of Justice held that
compensation for public service obligations does not constitute State aid when four cumulative
criteria are met:

— First, the recipient undertaking must actually have public service obligations to discharge and such
obligations must be clearly defined.

— Second, the parameters on the basis of which the compensation is calculated must be established
in advance in an objective and transparent manner.

— Third, the compensation cannot exceed what is necessary to cover all or part of the costs incurred
in the discharge of the public service obligations, taking into account the relevant receipts and a
reasonable profit.

— Fourth, and finally, where the undertaking which is to discharge public service obligations is not
chosen pursuant to a public procurement procedure which would allow for the selection of the
tender capable of providing those services at the least cost, the level of compensation needed
must be determined on the basis of analysis of the costs which a typical undertaking, well run
and adequately equipped, would have incurred (+3).

1.5.2. 1994-2003

According to the information provided by the Norwegian authorities, from 1994 to 2003, no
objective and transparent parameters for the calculation of the compensation existed (2nd Altmark
criterion). The compensation was in principle based on negotiations between the individual operators
and Aust-Agder, which cannot exclude overcompensation, even though, according to the agreements,
each operator should, prior to these negotiations, have presented a plan of the relevant route
production and also provided a budget proposal of its costs and income (3rd Altmark criterion).
In addition no method determining the level of compensation in relation to the costs of an efficient
operator (4th Altmark criterion) was in place.

As a result, the Authority concludes that before 2004, the Altmark criteria were not cumulatively
met.

(*?) C-143/99 Adria-Wien Pipeline and Wietersdorfer & Peggauer Zementwerke ECR (2001) 1-8365, paragraph 41.

(¥}) The Altmark judgment, paragraphs 87-93.
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1.5.3. Since 2004
1.5.3.1. The first Altmark condition

The relevant bus operators have been under public service obligations to provide local scheduled and
school bus transport services in Aust-Agder.

The public service obligations have been based on (1) the CTA and the CTR, and on provisions in the
Education Act, all stating that the grant of concession involves an obligation to carry out the
transport services stipulated in the concession; (2) the concessions granted to the relevant operators,
which cover the provision of local scheduled and school bus transport services in Aust-Agder; and (3)
the individual contracts between Aust-Agder and the operators.

Further, it is possible to identify in the relevant contracts the service providers, the duration of the
service period, the nature of the public service obligations of operating collective transport services in
the local network. Hence, the Authority takes the preliminary view that the first condition of the
Altmark judgement has been fulfilled since 2004.

1.53.2. The second Altmark condition

As regards the second condition, the Authority observes that the parameters for calculating the
compensation changed with the introduction of the ALFA model as from 2004.

As it is presented by the Norwegian authorities, the ALFA method appears to contain parameters on
how to calculate the compensation that are established beforehand in an objective and transparent
manner, e.g. calculation of production on the basis of the number of kilometres per production
period per vehicle or calculation of costs on the basis of unit costs multiplied by the number of
kilometres per vehicle. That being said, negotiations about the exact amount of the compensation to
be granted take place after the ALFA method has been applied. This begs the question whether the
systematic use of such negotiations, ex post, entails that the calculation of compensation in practice
leaves room for discretionary adjustment (*). As a result, the Authority, based on the information
before it, has doubts as to whether the second condition of Altmark has been met since 2004.

1.5.3.3. The third Altmark condition

The third condition is that the compensation shall not exceed what is necessary to cover all — or
part of — the costs incurred in discharging the public service obligations, taking into account
relevant receipts and a reasonable profit for discharging those obligations.

In that regard, the EFTA Court already held in Joined Cases E-10/11 and E-11/11:

If it is shown that the compensation paid to the undertakings operating the public service does not
reflect the costs actually incurred by that undertaking for the purposes of that service, such a system
does not satisfy the requirement that compensation cannot exceed what is necessary to cover all or
part of the costs incurred in the discharge of public service obligations, taking into account the
relevant receipts and a reasonable profit for discharging those obligations’ (+%).

It is evident from the information submitted that all operators involved carry out activities outside
the public remit. However, concerning Telemark Bilruter AS, the company has not kept separate
accounts for the public service contracts in Aust-Agder and its public service contracts with the
county of Telemark until the end of 2011, although it has kept separate accounts for the public
service and the commercial activities since 2000; concerning Nettbuss Ser AS (including the two
companies that were merged with Nettbuss Ser AS in 2009: RTB and Hevagruta AS) no complete
figures showing the full accounts from 2004 onwards have been submitted and Nettbuss Ser AS has
not kept separate accounts before 2009; as for RTB and Hevagruta AS there has been no information
submitted for the period until they ceased to exist with the merger of 2009; L/L Setesdal Bilruter and
Birkeland Busser AS have not kept separate accounts before 2009; finally, as to Frolandsruta, the
Norwegian authorities have not been able to provide information whether the company has kept
separate accounts.

Consequently, at this stage, the Authority considers that there has been no complete, transparent and
objective information available as to the costs and revenues of the public service operations as

(* Commission Decision of 23.2.2011 on State aid C 58/06 (ex NN 98/05) implemented by Germany for Bahnen der

Stadt Monheim (BSM) and Rheinische Bahngesellschaft (RBG) in the Verkehrsverbund Rhein-Ruhr (O] L 210,
17.8.2011, p. 1).

(*) Paragraph 170. See for comparison, Joined Cases C-34/01 to C-38/01 Enirisorse (2003) ECR [-14243, paragraphs

37-40.
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opposed to those of other commercial activities. Even though for some companies the accounts have
been kept separate, it is not clear whether there are common costs between the public service
provided in Aust-Agder and the activities outside the public service remit in Aust-Agder. Furthermore,
it is not clear how these potential common costs have been allocated to avoid cross-subsidization.

Further, the Authority recalls that the calculattion of the final compensation was not only based on
the application of the ALFA method, but also on subsequent negotiations. In principle, the use of
negotiations cannot guarantee that the amount of compensation finally granted does not exceed what
is necessary for the discharge of public service obligations.

In view of the above, the Authority cannot exclude that any of the companies have been over-
compensated for the provision of the public services since 2004. Given that separate accounts have
not been consistently kept by the companies since 2004, and that no proper allocation of common
costs has been reported, it is not clear at this stage whether the final compensation agreed on the
basis of negotiations covers solely the cost of the public service (*). As a result, the Authority doubts
whether the third Altmark condition has been fulfilled since 2004.

1.53.4. The fourth Altmark condition

In this case, the bus operators’ compensation has not been determined on the basis of a public
procurement procedure. Rather, the Norwegian authorities submit that the compensation scheme in
Aust-Agder was based on a benchmarking exercise that ensures that the compensation granted covers
but the cost of a well run operator (as compensation calculated under the ALFA model is based on
the costs of the 33 % best run bus companies).

The Authority acknowledges the measures taken by the Norwegian authorities to increase the
efficiency of the operators concerned. However, at this stage, the Authority cannot conclude on
the applicability of the fourth Altmark criterion, due to the fact that the ALFA method does not
specify in detail the sample of undertakings that were taken into account for benchmarking purposes.
In addition, no analytical ratios representative of productivity (such as turnover to capital employed,
total cost to turnover, turnover per employee, value added per employee or staff costs to value added)
or quality of supply have been submitted (+). The Authority also entertains doubts as to whether all
relevant costs for the discharge of the public service correspond to the lower threshold as envisaged
by the ALFA method, or only a sample (e.g. fuel consumption), and only for a certain number of
operations.

Therefore, it is not clear at this stage whether the ALFA method applies a cost analysis that
corresponds to the totality of the costs of an efficient undertaking — and in such a case the
fourth criterion would be met — or a cost analysis that provides incentives to companies to
become more efficient than before on the basis of selective cost factors — and in such a case the
fourth criterion could not be met. In addition, the fact that the final compensation is set on the basis
of negotiations may be held to allow for discretionary cost adjustments that cannot reflect the costs
of an efficient operator.

As a result, the Authority doubts whether the fourth Altmark condition has been fulfilled since 2004.

1.5.3.5. Conclusion on the Altmark test

Based on the information submitted, the Authority cannot, at this stage, conclude that the compen-
sation awarded since 2004 for the local scheduled and school bus transport service obligations in
Aust-Agder complies with all the four criteria in the Altmark judgement. The presence of an
advantage granted to an undertaking for performing public service obligations in the meaning of
Article 61(1) of the EEA agreement cannot thus be excluded.

1.6. Advantage — ATP Project

If a recipient undertaking receives an economic advantage from the State, which it would not have
obtained under normal market condition, such an advantage would normally involve State aid.

Since 2004, Nettbuss Ser AS has received NOK 1 million from the ATP project on an annual basis.
In 2010 the amount was increased to NOK 2 million. This would appear to constitute an economic
advantage that Nettbuss Ser AS is unlikely to have obtained under normal market conditions.
However, the Authority has not received adequate information that would enable it to make a
proper assessment of whether the annual payments constitute State aid.

(*6) See in this respect the Judgment of the EFTA Court of 8.10.2012 in Joined Cases E-10/11 and E-11/11, paragraph

175.
(*7) See the Authority’s Guidelines on the application of the State aid rules to compensation granted for the provision of
services of general economic interest (not yet published), paragraphs 72 and 73.
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(104) Due to the absence of such information, the Authority cannot presently assess whether these
amounts are connected to the award of compensation by Aust-Agder, or whether they constitute,
or form part of, a separate scheme.

(105) Therefore, based on the information before it, the Authority cannot exclude that the ATP project
provides an advantage to Nettbuss Ser AS that may entail State aid in the meaning of Article 61(1) of
the EEA Agreement.

1.7. Distortion of competition and effect on trade between Contracting Parties

(106) Next, the Authority must examine whether the measures are liable to affect trade and to distort
competition (*8).

(107) Since before the entry into force of the EEA Agreement in Norway, several undertakings have been
providing scheduled bus services in Aust-Agder. The Authority thus concludes that the annual
compensation has been liable to distort competition since then (*9).

(108) With respect to the effect on trade and the fact that the present case concerns a local market for bus
transport in Aust-Agder, the Authority recalls that in the Altmark judgment, which also concerned
regional bus transport services, the Court of Justice held that:

‘a public subsidy granted to an undertaking which provides only local or regional transport services
and does not provide any transport services outside its State of origin may none the less have an
effect on trade between Member States ... The second condition for the application of Article 92(1)
of the Treaty, namely that the aid must be capable of affecting trade between Member States, does
not therefore depend on the local or regional character of the transport services supplied or on the
scale of the field of activity concerned’ (*).

(109) This means that even if — as in the present case — only a local or regional bus transport market
(Aust-Agder) may be concerned, public funding made available to one operator in that market is still
liable to affect trade between Contracting Parties (*!). Consequently, the Authority considers that the
annual compensation is liable to affect trade between Contracting Parties.

(110) Moreover, the Authority takes the preliminary view that the same considerations apply, mutatis
mutandis, both to the school transport activities (°?) and to the ATP project.

1.8. Conclusion

(111) The Authority considers that the compensation awarded by Aust-Agder to the seven bus operators
for local scheduled and school bus transport prior to 2004 constitutes State aid within the meaning
of Article 61(1) of the EEA Agreement.

(112) Furthermore, the Authority has doubts as to whether the compensation awarded by Aust-Agder to
the seven bus operators for local scheduled and school bus transport from 2004 until today
constitutes State aid within the meaning of Article 61(1) of the EEA agreement.

(113) Finally, the Authority takes the preliminary view that the financing of Nettbuss Ser AS on the basis
of the ATP project may entail State aid in the meaning of Article 61(1) of the EEA agreement.

(*%) See Joined Cases E-5/04, E-6/04 and E-7/04, Fesil and Finnfjord and Others v EFTA Surveillance Authority (2005) EFTA

Court Report 117 at paragraph 93.

(*%) Moreover, the Court of Justice observed in its Altmark judgment that since 1995, several EU Member States had
voluntarily opened up certain urban, suburban or regional transport markets to competition from undertakings
established in other EU Member States. The risk to inter-Member State trade was thus not hypothetical but real,
as the market was open to competition (paragraphs 69 and 79).

(°%) Paragraphs 77 and 82 of the Altmark judgment.

(*!) See also Case 102/87 France v Commission (1988) ECR 4067, paragraph 19; Case C-305/89 Italy v Commission (1991)
ECR I-1603, paragraph 26.

(*?) See Commission Decision to open the investigation in case C-54/07 (Germany) State aid to Emslindische Eisenbahn
GmbH (O] C 174, 9.7.2008, p. 13), paragraph 119.
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54

2. The classification of new and existing aid
2.1. The legal provisions — the EFTA Court’s Judgement in Case E-14/10

According to Article 1(c) of part II of Protocol 3 SCA; ‘new aid’ shall mean:

‘all aid, that is to say, aid schemes and individual aid, which is not existing aid, including alterations
to existing aid.

The relevant provisions, Article 1(b)(i) and (v) of Part II of Protocol 3 SCA provide that ‘existing aid’
shall mean:

‘all aid which existed prior to the entry into force of the EEA Agreement in the respective EFTA
States, that is to say, aid schemes and individual aid which were put into effect before, and are still
applicable after, the entry into force of the EEA Agreement; (...)

and

‘aid which is deemed to be an existing aid because it can be established that at the time it was put
into effect it did not constitute an aid, and subsequently became an aid due to the evolution of the
European Economic Area and without having been altered by the EFTA State (...)

In its judgment in Case E-14/10, the EFTA Court held:

‘Whether the aid granted (...) constitutes “existing aid” (...) depends upon the interpretation of the
provisions of Protocol 3 SCA (...)

{...) to qualify as an “existing aid measure” under the EEA State aid rules, it must be part of an aid
scheme that was put into effect before the entry into force of the EEA Agreement’ (*3).

2.2. Definition of an aid scheme

Article 1(d) of Part IT of Protocol 3 provides that an ‘aid scheme

‘shall mean any act on the basis of which, without further implementing measures being required,
individual aid awards may be made to undertakings defined within the act in a general and abstract
manner and any act on the basis of which aid which is not linked to a specific project may be
awarded to one or several undertakings for an indefinite period of time andfor for an indefinite
amount;’

Article 1(e) of Part II of Protocol 3 provides that ‘individual aid’:

‘shall mean aid that is not awarded on the basis of an aid scheme and notifiable awards of aid on the
basis of an aid scheme;

This distinction is of particular importance in the context of existing aid, as Protocol 3 provides the
Authority with the competence to keep under constant review existing systems of aid (*4). Likewise,
Section V of Part II of Protocol 3 applies only to existing aid schemes (*°).

The Authority notes that this definition entered the EEA Agreement in 2001 when the Procedural
Regulation was incorporated as Part II of its Protocol 3 (°%). Prior to 2001, there was no similarly
precise EEA law definition of an aid scheme. Moreover, the rationale for the concept of existing aid
must be borne in mind, i.e. to provide both beneficiaries of State aid and the EFTA States with legal
certainty regarding arrangements that predate the entry into force of State aid control in their legal
systems, whilst empowering the Authority to bring such systems in line with EEA law.

Furthermore the Authority notes that the case-law of the European Courts does not provide for
detailed guidance as regards the interpretation of this definition. While not bound by either, the
Authority has found it useful to review its own case practice and that of the European Commission

(>3 Paragraphs 50 and 53.

(°% Cf. Article 1.1 of Part I of Protocol 3.

(°%) The Authority considers that the terms ‘aid schemes’ and ‘systems of aid’ are synonyms
)

56) Council Regulation (EC) No 659/1999 laying down detailed rules for the application of Article 93 of the EC Treaty
(OJ L 83, 27.3.1999, p. 1).
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and found that existing ‘aid schemes’ have been held to encompass non-statutory customary law (*7)
and administrative practice related to the application of statutory (*)) and non-statutory law (*°). In
one case, the European Commission found that an aid scheme relating to Anstaltslast and Gewdhr-
tragerhaftung was based on the combination of an unwritten old legal principle combined with
widespread practice across Germany ().

(122) The Authority observes that the compensation for carrying out bus transport in Aust-Agder has from

before the entry into force of the EEA Agreement in Norway on 1 January 1994, been provided on
the basis of the CTA and the CTR (and the relevant legislation preceding them). Furthermore, since
before the entry into force of the EEA Agreement, compensation for the provision of school
transport services has been awarded on the basis of the Act on Education (and the relevant legislation
preceding it).

(123) Further, in order to conclude on the existence of an aid scheme, it is necessary to examine whether

the legal framework for the financing of scheduled and school bus transport in Aust-Agder meets the
three criteria of Article 1(d) of Part II of Protocol 3: (i) an act on the basis of which aid can be
awarded, (i) an act that shall not require any further implementing measures, and (iii) an act that
shall define the potential aid beneficiaries in a general and abstract manner.

(124) As for the first criterion, the Authority notes that the CTA, the CTR and the Education Act are acts

on the basis of which Aust-Agder awarded the compensation.

(125) As for the second criterion, it is noted that the administration of any aid scheme requires a certain

decision-making process that allows for individual awards of aid without the adoption of further
implementing measures.

(126) In turn, a mere ‘technical application’, as indicated above, of the provisions providing for the scheme

would thus not be an implementing measure (°'). Moreover, the mere fact that a decision awarding
aid under an aid scheme has implications for the budget of the authority administering that scheme,
cannot, in the Authority’s view, mean that such decisions are to be regarded as implementing
measures (%2).

(127) In a similar vein, considering acts of entrustment, such as the award of a concession, this, as any

(59

(60

61

)

entrustment, specifies one particular undertaking, and cannot by definition thus relate to a group of
undertakings ‘defined in a general and abstract manner’ (compare the third criterion).

(*7) See the Authority’s Decision No 405/08/COL, HFF (OJ L 79, 25.3.2010, p. 40, EEA Supplement No 14, 25.3.2010,

p. 20), Chapter 11.2.3.1, p. 23: ‘The State guarantee on all State institutions for all their obligations follows from
general unwritten rules of Icelandic public law predating the entry into force of the EEA Agreement. The guarantee is
applicable to all State institutions, regardless of when they are established, or of their activities, or changes in those
activities. This possible aid measure must be regarded as a scheme falling within the definition in Article 1(d) in part
II of Protocol 3 to the Surveillance and Court Agreement.

See Commission Decision in Case E-45/00 (Netherlands) Fiscal exemption in favour of Schiphol Group (O] C 37,
11.2.2004, p. 13).

From the Authority’s Decision No 491/09/COL Norsk Film group (O] C 174, 1.7.2010, p. 3, EEA Supplement No
34, 1.7.2010, p. 1), Chapter I1.2 p. 8: ‘the yearly payments made by the Norwegian State since the 1970s to Norsk
FilmStudio AS/Filmparken AS for the production of feature films and to maintain an infrastructure necessary for the
production of films were based on an existing system of aid. The Authority considers that in this case, where regular
payments were consistently made over a very long period of time, the practice shows that state support was an
essential element in the financing of the company. The Authority considers on that basis that the annual grants were
made under an existing system of State aid within the meaning of Article 62 EEA.’ In that case, the Authority opened
the formal investigation into a payment of NOK 36 million that had been made in addition to the regular payments
and an alleged preferential tax measure. With Decision No 204/11/COL (O] L 287, 18.10.2012, p. 14, EEA
Supplement No 58, 18.10.2012, p. 1.) the Authority closed the procedure on the basis that the NOK 36 million
payment was made on the basis of the existing aid scheme and that the tax measure did not constitute State aid.
See Commission Decision in Case E-10/00 (Germany) State guarantees for public banks in Germany (O] C 150,
22.6.2002, p. 6).

See Commission Decision in Case E-4/07 (France) Charges aéroportuaires (O] C 83, 7.4.2009, p. 16), paragraph 56.
See to that effect, the judgment of the EFTA Court in Case E-14/10 Konkurrenten, at paragraphs 74-75, where the
EFTA Court states as follows:

‘In the case at hand, the City of Oslo was entitled, under the provisions of the 1976 Transport Act and the
implementing regulations, to provide financial support in order to enable the operation of non-profitable
scheduled bus services. The fact that the level of the compensation was “negotiated” does not, as such, entail that
the payments did not cover actual losses incurred in the operation of those services and were per se not covered by
the scheme. The Court considers that in so far as the compensation payments were indeed used to finance the
operation of non-profitable scheduled bus services, the defendant may correctly have classified those payments as
existing aid.

The argument that the aid must be considered as new aid because it was granted on an annual and discretionary basis
under the city budget must (...) be rejected.
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In contrast, the Authority is of the view that ‘implementing measures’ should be understood to entail
a certain degree of discretion, that would influence to a significant degree the amount, characteristics
or conditions under which the aid is granted. In particular, it would seem that every scheme
determines the purpose which aid can be awarded for. Thus, where a public body, for example, is
empowered to use different instruments to promote the local economy and grants several capital
injections, this implies the use of considerable discretion as to the amount, characteristics or
conditions and purpose for which the aid is granted, and is hence not to be regarded as an aid
scheme (3).

In the case at hand, Aust-Agder was responsible for the management and funding of the local
scheduled and school bus transport within its territory (*4). It is clear that no further legislative
measures needed to be adopted for the compensation payments to the undertakings involved. The
Authority, thus, is of the opinion that the CTA, the CTR and the Education Act limit the discretion of
Aust-Agder, in the sense that the county is bound by that legal framework when taking decisions on
the amount of compensation, the characteristics, conditions and purpose for which the aid is granted.

The compensation can only be granted for the purpose of financing local scheduled and school bus
transport in the areas concerned. Aust-Agder is not entitled to award aid for different purposes on
the basis of the provisions described above.

Also, the State is responsible for the coordination and development of public transport in Norway
and exercises this prerogative in a way that restricts the counties’ powers.

As for the third criterion, the same compensation systems in Aust-Agder have applied and still apply
to all concessionaires that are entrusted with the provision of bus services on unprofitable routes.

Accordingly, the Authority considers that an aid scheme has been and still is in place in Aust-Agder.
The provisions providing for that aid scheme are the CTA, the CTR, the Education Act and the
relevant administrative practice in Aust-Agder.

2.3. Definition of existing aid

Article 1(b)(i) of Part II of Protocol 3 provides that existing aid encompasses all aid which existed
prior to the entry into force of the EEA Agreement in the respective EFTA States, that is to say, aid
schemes and individual aid which were put into effect before, and are still applicable after the entry
into force of the EEA Agreement.

Here, the provisions providing for the scheme have been in place since before the EEA Agreement
entered into force in Norway on 1 January 1994. As the market for local bus transport was already
exposed to some competition on that date, the Authority is of the view that the financing of local
scheduled and school bus transport on the basis of the CTA, the CTR and the Education Act
constitutes an existing aid scheme that existed before January 1994 and remained applicable there-
after.

Further, Article 1(c) of Part II of Protocol 3 provides that ‘new aid’ is:

‘all aid, that is to say, aid schemes and individual aid, which is not existing aid, including alterations
to existing aid;

In its judgment Namur, the Court of Justice stated the following:

(...) the emergence of new aid or the alteration of existing aid cannot be assessed according to the
scale of the aid or, in particular, its amounts in financial terms at any moment in the life of the
undertaking if the aid is provided under earlier statutory provisions which remain unaltered. Whether
aid may be classified as new aid or as alteration of existing aid must be determined by reference to
the provisions providing for it’ (°).

Moreover, as Advocate-General Trabucchi pointed out in his Opinion in Van der Hulst, modifications
are substantial if the main elements of the system have been changed, such as the nature of the
advantage, the purpose pursued with the measure, the legal basis, the beneficiaries or the source of
the financing (°).

(%) Cf. Case SA.21654 (ex NN-69/07 and C-6/08) Public Commercial Property Aland Industribus (O] L 125, 12.5.2012,

p. 33), paragraphs 107-109 in particular.
() With the exception of primary school transportation, for which the municipalities are obliged to pay a tariff.
(6%) Case C-44/93 Namur-Les Assurances du Crédit (1994) ECR 1-3829, paragraph 28.
(%6) Opinion of Advocate General Trabucchi in Case 51/74 Van der Hulst (1975) ECR 79.
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Purely formal or administrative changes to an aid scheme do not lead to the reclassification of
existing aid as new (¥/).

As shown above, the financing of bus transport services in Aust-Agder has been provided on the
basis of an aid scheme consisting of the CTA, the CTR, the Education Act and the administrative
practice in Aust-Agder. In 2004 the administrative practice was amended with the introduction of the
ALFA method, on the basis of which new contracts were concluded for the period 2004-2008. This
ALFA method was supplemented by the introduction of a new indexation system, on the basis of
which new contracts with the same operators were signed to cover the period 2009-2012 with the
possibility of prolongation for up to additional four years. The question is whether the introduction
in 2004 of a new financing system though the ALFA method and its later indexation can be
considered as features that change the existing aid scheme to new aid.

The ALFA method, as explained above in Part I, Sections I, 4.6 and 4.7, is a system used to calculate
the costs connected to bus transportation. Its later indexation introduced several cost relevant
parameters, such as fuel costs or wage costs, on the basis of which the compensation is to be
calculated. The introduction of this system does not appear to have changed the legal basis and
the aim for awarding the compensation or the beneficiaries involved. Nevertheless, the Authority
doubts whether the substance of the scheme remained unaffected. Before 2004, the compensation
was determined on the basis of negotiations and the compensation so agreed might simply have
covered the difference that could not be covered by revenues, including a reasonable profit. As a
result, the Authority doubts whether the basic features on how to calculate the compensation have
been significantly altered by the introduction of the ALFA method.

The Authority recalls that if an alteration affects the substance of an existing aid scheme and it is not
clearly severable from it, then the whole scheme is transformed into new aid (°9).

Therefore, the Authority doubts whether the change introduced with the ALFA method and its
indexation has substantially altered the existing aid scheme. In case the Authority would come to
the conclusion that this change is substantial, and not severable from it, the scheme, in its entirety,
would have turned into new aid as of 1 January 2004.

2.4. Conclusion

The Authority concludes that there is an aid scheme in place in Aust-Agder based on the CTA, the
CTR, the Act on Education and the administrative practice. The Authority is of the view that scheme
was existing in nature at least until the end of 2003, but has doubts as to whether the scheme may
have turned into new aid with the introduction of the ALFA method on 1 January 2004.

3. Whether the aid was granted on the basis of an existing aid scheme

In its judgment in Case E-14/10, the EFTA Court stated the following on the question of the existing
or new nature of the aid:

{(...) in so far as the compensation payments were indeed used to finance the operation of non-
profitable scheduled bus services, the (Authority) may correctly have classified those payments as
existing aid.

However, (...) any aid granted to Oslo Sporveier in excess of the losses actually incurred in
connection with the services in question cannot be regarded to constitute, on the basis of that aid
scheme, existing aid (...)’ (¢%)

It follows from the judgment of the EFTA Court that only payments made on the basis of the
existing aid scheme can be considered as existing aid disbursed under that scheme. Conversely,
payments not made on the basis of the provisions providing for the scheme cannot be protected
by the existing aid nature of that scheme (7).

The Authority doubts at this stage whether the aid, in its entirety, has been granted on the basis of an
existing aid scheme, which entitled concessionaires that provided public scheduled bus services in

(°7) See Article 4(1) of the consolidated version of the Authority’s Decision No 195/04/COL of 14.7.2004 on the

implementing provisions referred to under Article 27 of Part II of Protocol 3 (available at: http:/[www.eftasurv.int/
media/decisions/195-04-COL.pdf). See also the opinion of Advocate General Lenz in Namur.

(%%) Case T-195/01 Gibraltar v Commission ECR (2002) 1I-2309, paragraphs 109 ff.

(%%) See paragraphs 74 and 76.

(7% The same logic applies for schemes that have been approved by the Authority or the European Commission. See for
example Case C-47/91 Italy v Commission (1994) ECR-4635, paragraphs 25-26.
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Aust-Agder to a compensation which would cover the difference between ticket revenue and cost for
discharging the public service, including a reasonable profit. It is recalled that, the bus operators have
not consistently kept separate accounts for public service activities and the activities outside the
public service remit ("!). Nor can the Authority determine whether common costs have been properly
(or at all) allocated between these two kinds of activities.

In line with the above cited judgment of the EFTA Court, the Authority is of the view that any aid
not granted on the basis of the existing aid scheme would have to be qualified as new aid.

In addition, the Authority at present has not received enough information that would enable it to
consider whether the financing of Nettbuss Ser AS on the basis of the ATP project is part of the
overall existing aid scheme at place in Aust-Agder. To the extent, thus, that the ATP project is not
part of that existing aid scheme, it constitutes new aid.

4. Notification of new aid

According to Article 1(3) of Part I of Protocol 3, new aid must be notified to the Authority, and
cannot be put into effect before the Authority has taken a decision authorising it (the standstill
obligation).

Should the Authority conclude that new aid has been granted, there would be a breach of the
standstill obligation, given that this aid has been put into effect, whilst not having been notified
to, nor approved by, the Authority.

5. Compatibility
5.1. The legal framework

The compatibility of public service compensation for transport by road (72) is assessed on the basis of
Article 49 of the EEA Agreement. This provision cannot be applied directly, but only by virtue of
Council Regulations, i.e. Regulation (EEC) No 1191/69 (7%) or Regulation (EC) No 1370/2007 (4. An
essential element under both regulations is to verify that aid in the form of public service compen-
sation only covers the cost of the public service (including a reasonable profit) and does not lead to
overcompensation.

5.2. Potential aid granted outside an existing aid scheme

In case the compensation for local scheduled and school bus transport services was granted in excess
of what was allowed for under the existing aid scheme (until 2004, or alternatively, until today, if the
nature of the aid was not altered by the introduction of the ALFA method), this would constitute new
aid. It is the Authority’s preliminary view that such new aid, which in practice would represent a
form of overcompensation, would likely to be incompatible with the EEA Agreement, in particular its
Article 49 and Regulations (EEC) No 1191/69 or (EC) No 1370/2007, as overcompensation by
definition exceeds what is necessary for the operation of the public service.

5.3. Potential new aid granted after 2004

In case the Authority should come to the conclusion that the introduction of the ALFA method
entailed that the compensation disbursed from then on constituted new aid, the compatibility of that
aid would have to be assessed.

The Authority notes that the Norwegian authorities have submitted some arguments relating to the
compatibility of the compensation granted by Aust-Agder, pursuant to Regulation (EC) No
1370/2007 and Article 49 of the EEA Agreement.

The Authority concurs that the bus operators have been the subject of genuine and clearly defined
public service obligations, pursuant to Article 4 of Regulation (EC) No 1370/2007. These obligations
have been based on: (1) the CTA and the CTR, and the Education Act; (2) concessions granted to the
relevant operators, which cover the provision of local scheduled and school bus transport services in
Aust-Agder; and (3) individual contracts between Aust-Agder and the operators.

(7') See paragraph (42) of this Decision.

(7 Cf. Article 47 of the EEA Agreement.

(7%) Regulation (EEC) No 1191/69 on public service in transport by rail, road and inland waterway (OJ L 156, 8.6.1969,
p. 8), incorporated into the EEA Agreement by means of Annex XIII to the EEA Agreement.

("* Regulation (EC) No 1370/2007 of the European Parliament and of the Council of 23.10.2007 on public passenger
transport services by rail and by road and repealing Council Regulations (EEC) No 1191/69 and (EC) No 1107/70 (O]
L 315, 3.12.2007, p. 1), incorporated in the EEA Agreement by means of Annex XIII to the EEA Agreement.
Regulation (EC) No 1370/2007 entered into force in Norway on 1 January 2011, see Regulation of 17.12.2010 No
1673.
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(157)

(158)

(159)

(160)

(161)

(162)

(163)

(164)

(165)

(166)

167)

(168)

(169)

Article 4 of Regulation (EC) No 1370/2007 requires furthermore that the public service concession
establishes in advance, in an objective and transparent manner, the parameters on the basis of which
the compensation payment is to be calculated in a way that prevents overcompensation. Moreover,
the arrangements for allocating costs to the provision of the services should be clear so that only the
costs associated with public service obligation is taken into consideration.

With regard to this provision, the Authority has already expressed doubts as to whether the
parameters to calculate the compensation have been established in advance; and whether there is
overcompensation (7%). Therefore, it cannot be established that the aid in the form of public service
compensation only covers the cost of the public service (including a reasonable profit) and does not
lead to overcompensation. Thus, as the Authority cannot take a final view on this matter. Therefore,
the Authority cannot at this stage conclude that the compensation system at hand complies with the
EEA Agreement on the basis of its Article 49 and Regulation (EC) No 1370/2007 (or Regulation
(EEC) No 1191/69).

Concerning the ATP project, in the absence of sufficient information, the Authority cannot presently
appraise the compatibility of that measure with the EEA Agreement on the basis of its Article 49 and
Regulation (EC) No 1370/2007 (or Regulation (EEC) No 1191/69) or any other provision of the EEA
Agreement.

6. Conclusion

Based on the information submitted by the complainant and by the Norwegian authorities, and
having carried out a preliminary assessment, the Authority considers that the compensation to
local scheduled and school bus transport operators in Aust-Agder prior to 2004 constitutes State
aid within the meaning of Article 61(1) of the EEA Agreement.

Moreover, it is the Authority’s preliminary view that compensation to local scheduled and school bus
transport operators in Aust-Agder since 2004 may entail State aid within the meaning of Article 61(1)
of the EEA Agreement.

The Authority is of the view that there is an existing aid scheme at place in Aust-Agder until the end
of 2003 based on the CTA, the CTR, the Act on Education and the administrative practice. The
Authority, however, has doubts as to whether that scheme has been materially altered as from 2004.

In case new aid has been granted as from 2004, the Authority doubts, on the basis of the
information provided, whether such aid would be compatible with Article 49 of the EEA
Agreement and Regulations (EEC) No 1191/69 or (EC) No 1370/2007.

The Authority has further doubts as to whether there is overcompensation that is not based on the
existing aid scheme, and is thus considered as new aid, and whether such potential new aid is
compatible with the functioning of the EEA Agreement.

It is the Authority’s preliminary view that the financing of Nettbuss Sar AS on the basis of the ATP
project may entail State aid in the meaning of Article 61(1) of the EEA Agreement. To the extent that
the ATP project is not part of the existing aid scheme in Aust-Agder, it constitutes new aid.

However, the Authority does not presently have sufficient information that would enable it to
consider whether the ATP project would be compatible with Article 49 of the EEA Agreement
and Regulations (EEC) No 1191/69 or (EC) No 1370/2007, or any other provisions of the EEA
Agreement.

Therefore, and in accordance with Article 4(4) of Part II of Protocol 3 SCA, the Authority is obliged
to open the procedure provided for in Article 1(2) of Part I of Protocol 3 SCA. This decision to open
a formal procedure is without prejudice to the final assessment of the case by the Authority.

In light of the foregoing considerations, the Authority, acting under the procedure laid down in
Article 1(2) of Part I of Protocol 3 SCA, invites the Norwegian authorities, within one month of the
date of receipt of this Decision, to submit their comments, as well as all documents, information and
data needed to address the doubts of the Authority outlined above, as well as all relevant information
that will enable the Authority in consolidating its preliminary views expressed in this decision.

Further, the Authority invites the Norwegian authorities to forward a copy of this Decision to the
potential recipients of the aid immediately.

(7®) See paragraphs 89-96 above.
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(170) The Authority would like to remind the Norwegian authorities that, according to Article 14 of Part II
of Protocol 3, any incompatible aid unlawfully put at the disposal of the beneficiaries will have to be
recovered, unless this recovery would be contrary to a general principle of EEA law. Moreover,
according to Article 15 Part II of Protocol 3, the powers of the Authority to order the recovery
of aid are subject to a limitation period of 10 years. This period begins on the day on which the
unlawful aid is awarded. Any action taken by the Authority with regard to this unlawful aid shall
interrupt the limitation period,

HAS ADOPTED THIS DECISION:

Article 1

The formal investigation procedure, provided for in Article 1(2) of part I of Protocol 3 is opened regarding
the potential aid to the five (seven before 2009) local scheduled and school bus operators in Aust-Agder,
Norway, in the form of (i) potential new aid not granted on the basis of the scheme for local scheduled and
school bus transport services since 1994 until today, and (i) potential new aid granted on the basis of the
scheme for local scheduled and school bus transport services since 2004.

Article 2

The formal investigation procedure, provided for in Article 1(2) of part I of Protocol 3 is opened regarding
direct grants made available to Nettbuss Ser AS on the basis of the ATP project since 2004.

Article 3

The Norwegian authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their
comments on the opening of the formal investigation procedure within one month of the notification of
this Decision.

Article 4

The Norwegian authorities are requested to provide within one month from notification of this Decision, all
documents, information and data needed for assessment of the nature and compatibility of the aid measure.

Article 5

This Decision is addressed to the Kingdom of Norway.

Article 6

Only the English version of this Decision is authentic.

Done at Brussels, 6 February 2013.
For the EFTA Surveillance Authority

Oda Helen SLETNES Sabine MONAUNI-TOMORDY
President College Member
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Informacién comunicada por los Estados de la AELC relativa a las ayudas estatales concedidas con

arreglo a la norma a la que se refiere el apartado 1, letra j), del anexo XV del Acuerdo EEE

[Reglamento (CE) n° 800/2008 de la Comisién por el que se declaran determinadas categorias de

ayuda compatibles con el mercado comiin en aplicacién de los articulos 87 y 88 del Tratado
(Reglamento general de exenciéon por categorias)]

(2013/C 118/06)

PARTE 1
Ayuda n° GBER 2/13/EMP
Estado de la AELC Noruega
Autoridad que concede la ayuda Nombre Arbeids- og velferdsetaten (Orga-
nismo de Trabajo y Bienestar de
Noruega)
Direcci6n Postbox 8019 Dep
0030 Oslo
NORWAY

Pagina Web http:/[www.nav.no

Titulo de la medida de ayuda Forsgk med arbeidsavklaringspenger som lennstilskudd (Proyecto piloto:

utilizacion de la asignacién de evaluacion laboral como subsidio salarial)

Forskrift av 21. desember 2012 nr. 1418 om forsek med arbeidsavkla-
ringspenger som lgnnstilskudd — Lovdata HI-2012-1184

Base juridica nacional (referencia a la publi-
cacién nacional oficial pertinente)

Reglamento n® 1418, de 21 de diciembre de 2012, sobre utilizacién de
la asignacién de evaluacién laboral como subsidio salarial

Enlace Web con el texto completo de la
medida de ayuda

http://lovdata.noffor/sf/ad[xd-20121221-1418.html

Tipo de medida Régimen X
Duracién Régimen 1.1.2013 a 31.12.2017
Sector(es) econdmico(s) afectado(s) Todos los sectores econdémicos que | X
pueden acogerse a ayudas
Tipo de beneficiario PYME X
Grandes empresas X

Presupuesto

Importe total del presupuesto pre-
visto con arreglo al régimen

25,2 millones NOK

Instrumento de ayuda (art. 5)

Subvencién

PARTE 1II

Intensidad mdxima de la ayuda
en % o importe mdximo de la
ayuda en NOK

Objetivos generales (lista) Objetivos (lista) PYME — primas en %

Ayuda en forma de subsi- 40 %
dios salariales para la con-
tratacion de trabajadores
con discapacidad

(Art. 41)
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A%

(Anuncios)

PROCEDIMIENTOS ADMINISTRATIVOS

COMISION EUROPEA

CONVOCATORIA DE PROPUESTAS — EACEA[04/13
En el marco del Programa de Aprendizaje Permanente

Ejecucion de los objetivos estratégicos europeos en el dmbito de la educacién y la formacién (ET
2020) (cooperacion entre las partes interesadas, experimentacién e innovacién)

(2013/C 118/07)

Parte A — Apoyo a la sensibilizacion y puesta en practica a escala nacional de los objetivos de cooperacion
europea en materia de educacién y formaciéon (ET 2020 (V).

Parte B — Apoyo a la puesta en practica a escala institucional de soluciones innovadoras para reducir el
abandono escolar prematuro, de conformidad con las prioridades establecidas en Europa 2020 y ET 2020.

1. Objetivos y descripcion

El objetivo general de la convocatoria de propuestas es el siguiente:

Incentivar la cooperacién europea con el fin de apoyar, a través de ET 2020, los esfuerzos desplegados por
los paises en aras al cumplimiento de los objetivos de Europa 2020, tal como se reflejan en el Estudio
Prospectivo Anual sobre el Crecimiento de 2013 y en la Comunicacién sobre un nuevo concepto de
educacion, a saber, desarrollar cualificaciones para impulsar el crecimiento y la competividad, reforzar la
empleabilidad de los jovenes y reducir los niveles de abandono escolar prematuro, en un contexto que
asigne la maxima prioridad a las inversiones eficientes en educacién y formacion, mediante:

— el apoyo a la sensibilizacién y al compromiso institucional, a la coordinacién y a la asociacién con todas
las partes interesadas a fin de promover, en particular, las cualificaciones orientadas al crecimiento, la
competitividad y la empleabilidad de los jovenes (parte A),

— el apoyo al desarrollo, comprobacién y evaluacién, por medio de estudios de campo, de soluciones
politicas innovadoras para reducir el abandono escolar prematuro (parte B).

La presente convocatoria brinda asimismo a los ministerios y otras partes interesadas la posibilidad de poner
a prueba, en situaciones de la vida real, la aplicacién de politicas innovadoras (experimentacién politica)
orientadas al cumplimiento de los objetivos europeos.

2. Organizaciones admisibles

La presente convocatoria se dirige a organizaciones constituidas en los siguientes paises participantes en el
Programa de Aprendizaje Permanente (lo cual se aplica también a todas las organizaciones asociadas):

(") http:/[ec.europa.eu/education/lifelong-learning-policy/pdlicy-framework_en.htm
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— los 27 Estados miembros de la Unién Europea,

— los paises del EEE/AELC: Islandia, Liechtenstein y Noruega,

— los paises candidatos: Croacia y Turquia,

— Suiza,

— Serbia, la Antigua Republica Yugoslava de Macedonia, Bosnia y Herzegovina, Albania y Montenegro (?).
La presente convocatoria no estd abierta a la participacion de terceros paises.

Al menos uno de los paises de la asociacién deberd ser un Estado miembro de la UE (esta condicién se
aplica tnicamente a la parte B de la presente convocatoria).

Las solicitudes deberdn ser presentadas por una persona juridica debidamente facultada a tal efecto. Las
personas fisicas no podrdn solicitar una subvencion.

Los beneficiarios podrdn ser ministerios nacionales o regionales encargados de las politicas de educacién,
formacion y aprendizaje permanente, asi como otros organismos publicos, autoridades y organizaciones de
partes interesadas que participen activamente en el desarrollo y la ejecucion de tales politicas. Por organi-
zaciones de partes interesadas se entenderd las asociaciones u otras entidades europeas, nacionales o
regionales cuyas actividades principales o responsabilidades esenciales estén directamente relacionadas con
cualquier d4mbito de la educacién y la formacién, y en particular, las organizaciones de interlocutores
sociales y otras asociaciones nacionales o regionales que representen los intereses de grupos sociales en
el establecimiento y la ejecucién de politicas de aprendizaje permanente.

Parte A — Apoyo a la sensibilizacion y puesta en préctica a escala nacional de los objetivos de cooperacion
europea en el ambito de la educacion y la formacion (ET 2020 (3)).

Unicamente podrdn presentar solicitudes de financiacién las asociaciones nacionales compuestas por un
minimo de tres organizaciones y que incluyan al menos a una autoridad nacional o regional responsable de
las politicas de educacion y formacion y del aprendizaje permanente (educacion infantil, ensefianza primaria
y secundaria, formacion profesional, educacion superior y de adultos), asi como otros organismos publicos y
organizaciones de grupos interesados que participen en el desarrollo y aplicacién de tales politicas.

Parte B — Apoyo a la puesta en préctica a escala institucional de soluciones innovadoras para reducir el
abandono escolar prematuro, de conformidad con las prioridades establecidas en Europa 2020 y ET 2020.

Unicamente podrn presentar solicitudes de financiacion las asociaciones transnacionales de ministerios
nacionales o regionales encargados del desarrollo y la ejecucion de las politicas de educacion y aprendizaje
permanente, asi como otras organizaciones designadas por dichos ministerios para participar en la presente
convocatoria.

Las asociaciones deberdn estar compuestas por un minimo de cinco organizaciones en las que participen
tres 0 mds paises admisibles. Como minimo un asociado de cada pais deberd ser un ministerio nacional o
regional encargado del desarrollo y la ejecucion de las politicas de educacién y aprendizaje permanente, o
bien otras organizaciones designadas por dichos ministerios para participar en la presente convocatoria, y al
menos uno de los asociados deberd ser un organismo encargado de la evaluacién. Las asociaciones deberan
incluir igualmente a otros interesados relevantes que se consideren apropiados.

A la versién en papel de la propuesta se deberdn adjuntar los escritos de designacién firmados por los
ministerios delegantes.

(3) La participaciéon de Albania, Bosnia y Herzegovina y Montenegro en la presente convocatoria estd condicionada a la

firma de un Memorando de Acuerdo entre la Comisién y las autoridades competentes de los respectivos paises. Si
dicho Memorando de Acuerdo no se hubiera firmado antes del primer dia del mes en que se adopte la decision de
adjudicacion de la subvencion, los participantes del pais en cuestion no recibirdn esta financiacion y no se tendrdn en
cuenta para calcular el tamafio minimo de los consorcios o asociaciones.

(’) Véase la nota a pie de pdgina 1.
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A efectos de la presente convocatoria tendrdn la consideracién de organismos publicos todas las institu-
ciones de ensefianza superior acreditadas por los Estados miembros (o paises participantes), y todas las
instituciones u organizaciones que ofrezcan oportunidades de aprendizaje y que durante los dos dltimos
aflos hayan obtenido mds del 50 % de sus ingresos anuales de fuentes publicas (excluyendo otras subven-
ciones de la Unién Europea para una determinada accién), o que se encuentren sujetas al control de
organismos ptiblicos o sus representantes. Tales organizaciones estdn obligadas a confirmar mediante una
declaracion jurada y firmada (que se incluird en la documentacion de la solicitud) que cumplen con la
definicién de organismo publico descrita anteriormente. La Agencia se reserva el derecho a solicitar la
documentacién que permita comprobar la veracidad de dicha declaracion.

3. Actividades subvencionables

Parte A — Apoyo a la sensibilizacion y puesta en practica a escala nacional de los objetivos de cooperacién
europea en materia de educacién y formaciéon (ET 2020 (4)).

Las actividades subvencionables en virtud de este apartado de la convocatoria son las siguientes:

— las actividades de sensibilizacién que estimulen el debate y el didlogo a escala nacional en relacién con la
aplicacién de los cuatro objetivos estratégicos de ET 2020 en apoyo de la estrategia Europa 2020,

— el establecimiento de foros sobre las estrategias nacionales de aprendizaje permanente destinadas a
luchar contra el desempleo juvenil y fomentar el crecimiento,

— las actividades de difusion y sensibilizacion contempladas en ET 2020 dirigidas a potenciar las opor-
tunidades de aprendizaje mediante itinerarios alternativos,

— las actuaciones de seguimiento a escala nacional que vinculen los resultados del método abierto de
coordinacién a programas nacionales existentes.

Parte B — Apoyo a la puesta en practica a escala institucional de soluciones politicas innovadoras para
reducir el abandono escolar prematuro, de conformidad con las prioridades establecidas en Europa 2020 y
ET 2020.

Las actividades subvencionables con arreglo a este apartado de la convocatoria son las siguientes:

— el desarrollo, comprobacién y evaluacion de soluciones innovadoras para reducir el abandono escolar
prematuro, mediante estudios de campo realizados por asociaciones transnacionales,

— el disefio y comprobacién conjuntos de actuaciones innovadoras en las que participen un ndmero
suficientemente elevado de centros educativos,

— el andlisis, desde el punto de vista de las politicas, de la eficacia, eficiencia y condiciones para la
aplicacién a mayor escala de los resultados de la experimentacion en este dmbito y para el intercambio
transnacional de las buenas précticas,

— la difusién sistemadtica a escala nacional y europea con objeto de facilitar la transferibilidad entre los
distintos sistemas y politicas de educacién y formacion.

Para las partes A y B:

Las actividades deberdn iniciarse entre el 1 de marzo y el 31 de mayo de 2014.

La duracién obligatoria de los proyectos serd de 12 meses para la parte A, y de 36 meses para la parte B.
No se aceptardn solicitudes relativas a proyectos con una duracién prevista distinta de la especificada en la
presente convocatoria de propuestas.

4. Criterios de adjudicacién

Las solicitudes admisibles se evaluaran en funcién de los siguientes criterios:

Parte A — Apoyo a la sensibilizacion y puesta en practica a escala nacional de los objetivos de cooperacion
europea en el dmbito de la educacion y la formacién (ET 2020).

1) Pertinencia (30 %).

2) Calidad del plan de actuaciones (10 %).
3) Calidad de la metodologia (10 %).

4) Calidad del consorcio (10 %).

(*) Véase la nota a pie de pdgina 1.
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5) Relacion coste-beneficio (10 %).
6) Repercusion (20 %).
7) Calidad del plan de valoracién (difusion y aprovechamiento de los resultados) (10 %).

Parte B — Apoyo a la puesta en préctica a escala institucional de soluciones innovadoras para reducir el
abandono escolar prematuro, de conformidad con las prioridades establecidas en Europa 2020 y ET 2020.

—_

) Pertinencia (30 %).

N

) Calidad del plan de actuaciones (10 %).

3) Calidad de la metodologia (10 %).

4) Calidad del consorcio (10 %).

5) Relacion coste-beneficio (10 %).

6) Repercusion y valor afiadido europeo (20 %).

7) Calidad del plan de valoracién (difusién y aprovechamiento de los resultados) (10 %).

5. Presupuesto

El presupuesto total asignado a la cofinanciacion de los proyectos es de cuatro millones de euros.
La ayuda financiera de la Union Europea no podrd exceder del 75 % del total de los costes admisibles.
La subvencién maxima por proyecto serd de 120 000 EUR para la parte A y 800 000 EUR para la parte B.

La Agencia se propone distribuir el importe disponible con arreglo a la siguiente proporcion indicativa:
1200 000 EUR para la parte A y 2 800 000 EUR para la parte B. En cualquier caso, la distribucion final
dependerd del nimero y la calidad de las propuestas recibidas para cada una de las partes A y B.

La Agencia se reserva el derecho a no distribuir la totalidad de los fondos disponibles.

6. Plazo de presentacién

Sélo se aceptardn las solicitudes presentadas en el formulario de solicitud oficial debidamente cumplimen-
tado y fechado, que contengan un presupuesto equilibrado (ingresos/gastos), remitidas por medios elec-
trénicos (original) y firmadas por una persona facultada para suscribir compromisos juridicamente vincu-
lantes en nombre de la organizacién solicitante.

Plazo limite de presentacién: lunes 16 de septiembre de 2013, a las 12 del mediodia (hora central
europea).

No se tendrdn en cuenta las solicitudes que no incluyan todos los documentos indicados, o que no se
presenten dentro del plazo limite.

La solicitud completa consistird en lo siguiente:

— un expediente de solicitud original (formulario electrénico y sus cuatro anexos), que deberd presentarse
por via electrénica, tal como se explica en la Guia del usuario del formulario electrénico. Este expe-
diente, junto con sus anexos, se considerard la version de referencia de la solicitud,

— una versién impresa, que deberd enviarse por correo ordinario o certificado, inmediatamente después de
la presentacion por via electrénica, a la siguiente direccién:

Agencia Ejecutiva para la Educacién, el Sector Audiovisual y la Cultura
Unidad P9 — Lifelong Learning: Eurydice and Policy Support

Actividad clave 1 — ECET (ET 2020)

Convocatoria de propuestas EACEA[/04/13 — (Parte A/Parte B) (especifiquese)
BOU2 01/055

Avenue du Bourget/Bourgetlaan 1

1140 Bruxelles/Brussel

BELGIQUE/BELGIE
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No se tendrdn en cuenta las solicitudes presentadas fuera de plazo.
No se aceptardn solicitudes enviadas por fax o tinicamente por correo electrénico.
Para mds informacion, consdltense las directrices generales de la convocatoria.

7. Informacién adicional

Las directrices detalladas de la convocatoria de propuestas y el expediente de solicitud completo se encuen-
tran disponibles en el sitio web siguiente:

http://eacea.ec.europa.eu/llp/funding/2013/call_ecet_2013_en.php

Las solicitudes deberdn presentarse en los formularios facilitados, y contendrdn todos los documentos
adjuntos, anexos e informacion que se requieren en las directrices detalladas.
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OFICINA EUROPEA DE SELECCION DE PERSONAL (EPSO)

CONVOCATORIA DE OPOSICIONES GENERALES
(2013/C 118/08)

La Oficina Europea de Seleccién de Personal (EPSO) convoca las siguientes oposiciones generales:
— EPSOJ/AD/252/13 (AD 9) y EPSO/AD|253/13 (AD 12) — Jefes de unidad de nacionalidad croata (HR)
en los siguientes dmbitos:
1) Derecho
2) Economia
3) Administracién Pdablica Europea

La convocatoria de oposicion se publicard en 23 lenguas en el Diario Oficial C 118 A de 25 de abril de
2013.

Més informacién en la pagina web de la EPSO: http:/[blogs.ec.europa.eufeu-careers.info/
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PROCEDIMIENTOS JURISDICCIONALES

TRIBUNAL DE LA AELC

SENTENCIA DEL TRIBUNAL
de 11 de diciembre de 2012
en el asunto E-2/12
HOB-vin ehf. contra la Compaiifa estatal de alcohol y tabaco de Islandia (ATVR)

(Libre circulacion de mercancias — Directiva 2000/13/CE — Cobertura de productos — Etiquetado de los productos
alimenticios — Etiquetado engafioso — Falta de notificacion al Organo de Vigilancia de la AELC de una disposicion
nacional — Justificacion — Responsabilidad del Estado

(2013/C 118/09)

En el asunto HOB-vin ehf. contra la Compaiifa estatal de alcohol y tabaco de Islandia (ATVR) —
SOLICITUD dirigida al Tribunal, con arreglo al articulo 34 del Acuerdo entre los Estados de la AELC sobre
el establecimiento de un Organo de Vigilancia y un Tribunal de Justicia, por Héradsdémur Reykjavikur
(Tribunal de Primera Instancia de Reykjavik), sobre la compatibilidad con el Acuerdo EEE de las normas
nacionales en virtud de las cuales un monopolio estatal sobre la venta al por menor de alcohol puede
negarse a aceptar, en determinadas condiciones, la venta de bebidas alcohélicas fabricadas y comercializadas
legalmente en otro Estado del EEE, el Tribunal, compuesto por Carl Baudenbacher, Presidente, Per Chris-
tiansen (Juez Ponente) y Pall Hreinsson, Jueces, dictaron sentencia el 11 de diciembre de 2012, cuyo fallo es
el siguiente:

1) El articulo 18 de la Directiva 2000/13/CE del Parlamento Europeo y del Consejo, de 20 de marzo de
2000, relativa a la aproximacién de las legislaciones de los Estados miembros en materia de etiquetado,
presentacion y publicidad de los productos alimenticios, se opone a una norma como el articulo 5.10 de
las normas de seleccion de productos, por la que ATVR deniega la venta de bebidas alcohélicas
fabricadas y comercializados legalmente en otro Estado del EEE, con el argumento de que el etiquetado
de esos productos contiene informacion sesgada o no pertinente.

Es irrelevante si las normas de seleccién de productos se aplican por igual a los productos nacionales y a
los extranjeros.

2) Una norma nacional como el articulo 8 del Reglamento n°® 828/2005 islandés sobre la produccion
comercial, la importacién y la venta al por mayor de alcohol, que exige que se indique en los envases de
las bebidas que contengan mds de un 1,2 % en volumen de alcohol, ademds de la indicacién del grado
alcohdlico volumétrico adquirido, que su contenido es alcohdlico, no se puede considerar eficaz, y no se
puede permitir que se impongan obligaciones a las personas y a los agentes econdémicos si se ha
adoptado sin ajustarse al procedimiento establecido en el articulo 19 de la Directiva 2000/13/CE.

3) Las personas y los agentes econdmicos que hayan resultado perjudicados por la aplicacién incorrecta de
la Directiva 2000/13/CE, podrin invocar la libre circulaciéon de mercancias para que se genere la
responsabilidad del Estado derivada de la infraccion del Derecho del EEE.

Los perjuicios causados por una disposicién nacional como la descrita en la primera cuestién implican
responsabilidad del Estado si el drgano jurisdiccional nacional falla que la aplicacion de la legislacion
nacional o el reglamento administrativo constituye una infraccién suficientemente grave del Derecho del
EEE y existe un nexo causal directo entre la infraccion de la obligacion que incumbe al Estado y el
perjuicio sufrido por la parte perjudicada.
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Un incumplimiento de la legislacién del EEE que dé lugar a perjuicios a causa de una disposicion
nacional como la descrita en la segunda cuestién es suficientemente grave si la legislacion nacional o
el reglamento administrativo no se pueden considerar efectivos debido al incumplimiento del requisito de
su notificacién de conformidad con el articulo 19 de la Directiva 2000/13/CE. Tal infraccién entraiia la
responsabilidad del Estado si el 6rgano jurisdiccional nacional falla que existe una relacién causal directa
entre la infraccién de la obligacién que incumbe al Estado y el perjuicio sufrido por la parte perjudicada.
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SENTENCIA DEL TRIBUNAL
de 21 de diciembre de 2012
en el asunto E-14/11

Schenker North AB, Schenker Privpak AB y Schenker Privpak AS contra el Organo de Vigilancia de
la AELC

(Recurso de anulacion de una Decision del Organo de Vigilancia de la AELC — Acceso a los documentos —
Admisibilidad — Diligencias de ordenacién del procedimiento — Reapertura de la fase oral)

(2013/C 118/10)

En el asunto E-14/11, Schenker Norte AB, Schenker Privpak AB y Schenker Privpak AS contra el Organo de
Vigilancia de la AELC — SOLICITUD de anulacién de la Decisién del Organo de Vigilancia de la AELC en el
asunto n° 68736, de 16 de agosto de 2011, por la que se deniega a los demandantes el acceso a
determinados documentos relativos al asunto n® 34250 Norway Post/Privpak fundindose en las Normas
relativas al acceso a los documentos establecidas por el Organo de Vigilancia de la AELC el 27 de junio de
2008, el Tribunal, formado por Carl Baudenbacher, Presidente y Juez Ponente, y Per Christiansen y Pall
Hreinsson, Jueces, dictaron sentencia el 21 de diciembre de 2012, cuyo fallo es el siguiente:

Por la presente el Tribunal:

1) Anula la Decisién del Organo de Vigilancia de la AELC, de 16 de agosto de 2011, «Norway Post/Privpak
— Acceso a los documentos» en la medida en que deniega totalmente o en parte el acceso a los
documentos de la inspeccién en el asunto n® 34250, Norway Post/Privpak.

2) Desestima el recurso en todo lo demas.

3) Condena al Organo de Vigilancia de la AELC a soportar sus propias costas, asi como las de la parte
demandante.

4) Condena a Posten Norge AS a soportar sus propias costas.
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Solicitud de un dictamen consultivo del Tribunal de la AELC por el Hzstiréttur Islands, de 6 de

diciembre de 2012, en el asunto Jan Anfinn Wahl contra el Estado islandés
(Asunto E-15/12)
(2013/C 118/11)

Mediante carta de 6 de diciembre de 2012, recibida en la Secretaria del Tribunal el 6 de diciembre de 2012,
se le ha presentado al Tribunal de la AELC una solicitud de dictamen consultivo formulada por el Heesti-
réttur [slands (Tribunal Supremo de Islandia), en el asunto Jan Anfinn Wahl contra el Estado islandés, sobre
las cuestiones siguientes:

1)

=

Los Estados miembros que sean partes en el Acuerdo sobre el Espacio Econdémico Europeo spueden, con
arreglo a lo dispuesto en el articulo 7 del Acuerdo, elegir la forma y el método de aplicacion al
incorporar a su ordenamiento juridico interno las disposiciones de la Directiva 2004/38/CE del Parla-
mento Europeo y del Consejo, relativa al derecho de los ciudadanos de la Unién y de los miembros de
sus familias a circular y residir libremente en el territorio de los Estados miembros?

¢Debe interpretarse el articulo 27, apartado 1, de la Directiva 2004/38/CE en el sentido de que el mero
hecho de que las autoridades competentes de un Estado miembro del EEE consideren, basdndose en una
evaluacion de riesgos, que una organizacién a la que pertenezca la persona fisica en cuestion, estd ligada
a la delincuencia organizada, habiéndose basado la evaluaciéon en la opinién de que, alli donde tales
organizaciones han conseguido implantarse, se ha incrementado la delincuencia como consecuencia, es
suficiente para considerar que un ciudadano de la Unién constituye una amenaza para la seguridad y el
orden pablicos del Estado en cuestién?

A efecto de la respuesta a la segunda pregunta, ¢es relevante si el Estado miembro ha ilegalizado la
organizacion a que pertenece la persona en cuestion y la afiliacion a dicha organizacion estd prohibida
en el Estado?

¢Es motivo suficiente para considerar que la seguridad y el orden ptiblicos estin amenazados en el
sentido del articulo 27, apartado 1, de la Directiva 2004/38/CE, el hecho de que un Estado miembro del
EEE, parte en el Acuerdo sobre el Espacio Econdémico Europeo, haya definido como punible en su
legislacion la conducta consistente en la connivencia con otra persona en la comisién de un acto que
forme parte de las actividades de una organizacion delictiva o se considera que tal legislacién tiene un
carcter preventivo general en el sentido del articulo 27, apartado 2, de la Directiva? Esta pregunta se
basa en el hecho de que por «delincuencia organizada» conforme al Derecho nacional se entiende una
asociacién de tres o mds personas, cuyo objetivo principal sea cometer deliberadamente un delito, con
dnimo de lucro, o cuyas actividades impliquen en gran parte la comisiéon de un delito.

iDebe entenderse el articulo 27, apartado 2, de la Directiva 2004/38/CE en el sentido de que una
premisa de la aplicacién de las medidas mencionadas en el articulo 27, apartado 1, de la Directiva en
contra de una persona concreta es que el Estado miembro debe alegar la probabilidad de que dicha
persona se proponga dedicarse a determinadas actividades que comprendan un acto o actos determina-
dos, o abstenerse de los mismos, para que se considere que la conducta de la persona representa una
amenaza actual, real y suficientemente grave que afecta a intereses fundamentales de la sociedad?
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PROCEDIMIENTOS RELATIVOS A LA APLICACION DE LA POLITICA DE
COMPETENCIA

COMISION EUROPEA

Notificacién previa de una operacion de concentraciéon
(Asunto COMP/M.6919 — KKR/Bregal Fund/Avenia/Cognita)
Asunto que podria ser tramitado conforme al procedimiento simplificado

(Texto pertinente a efectos del EEE)
(2013/C 118/12)

1. El 16 de abril de 2013, la Comisién recibi6 la notificacion, de conformidad con lo dispuesto en el
articulo 4 del Reglamento (CE) n°® 139/2004 del Consejo ('), de un proyecto de concentracion por el cual las
empresas KKR & Co. LP (KKR», Estados Unidos) y Bregal Fund III LP («Bregal Fund IIl», Jersey), bajo el
control en tltima instancia de Avenia AG (Suiza), adquieren el control conjunto, a tenor de lo dispuesto en
el articulo 3, apartado 1, letra b), del Reglamento comunitario de concentraciones, de Cognita Holdings
Limited («Cognita», Reino Unido) mediante adquisicién de acciones.

2. Las actividades comerciales de las empresas en cuestion son las siguientes:

— KKR: prestacién de una amplia gama de servicios de gestién de activos alternativos a inversores de
mercado publicos y privados y soluciones de mercado de capitales para la empresa, sus sociedades de
cartera y clientes,

— Avenia: sociedad de cartera de un grupo de empresas con actividades en diversos sectores (minorista,
inmobiliario, servicios educativos, energias renovables y seguros) y fondos de capital inversion,

— Bregal Fund III: empresa de capital inversion,

— Cognita: operador a escala mundial de escuelas privadas de pago desde jardin de infancia hasta ense-
flanza secundaria (K-12).

3. Tras un examen preliminar, la Comisién considera que la operacién notificada podria entrar en el
dmbito de aplicacién del Reglamento comunitario de concentraciones. No obstante, se reserva su decision
definitiva al respecto. En virtud de la Comunicacion de la Comisiéon sobre el procedimiento simplificado
para tramitar determinadas concentraciones en virtud del Reglamento comunitario de concentraciones (3),
este asunto podria ser tramitado conforme al procedimiento simplificado establecido en dicha Comunica-
cion.

4. La Comision invita a los interesados a que le presenten sus posibles observaciones sobre el proyecto de
concentracion.

Las observaciones deberdn obrar en poder de la Comisién en un plazo médximo de diez dias a partir de la
fecha de la presente publicacién. Podrdn enviarse por fax (+32 22964301), por correo electronico a COMP-
MERGER-REGISTRY@ec.europa.eu o por correo, con indicacion del nimero de referencia COMP/M.6919 —
KKR[Bregal Fund/Avenia/Cognita, a la siguiente direccién:

Comision Europea

Direccién General de Competencia
Registro de Concentraciones

1049 Bruxelles/Brussel

BELGIQUE/BELGIE
(") DO L 24 de 29.1.2004, p. 1 (<Reglamento comunitario de concentraciones).
() DO C 56 de 5.3.2005, p. 32 («Comunicacién sobre el procedimiento simplificado»).
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