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JUDGMENT OF THE GENERAL COURT (Eighth Chamber, Extended Composition)

20 May 2015*

(Competition — Agreements, decisions and concerted practices — European market for animal feed
phosphates — Decision finding an infringement of Article 101 TFEU — Allocation of sales quotas,
coordination of prices and conditions of sale and exchange of commercially sensitive information —
Applicant’s withdrawal from the settlement procedure — Fines — Obligation to state reasons —
Gravity and duration of the infringement — Cooperation — Failure to apply the likely range of fines
indicated during the settlement procedure)
In Case T-456/10,
Timab Industries, established in Dinard (France),
Cie financiere et de participations Roullier (CFPR), established in Saint-Malo (France),
represented by N. Lenoir and M. Truffier, lawyers,
applicants,

A%

European Commission, represented by C. Giolito, B. Mongin and F. Ronkes Agerbeek, acting as
Agents,

defendant,
APPLICATION for annulment of Commission Decision C(2010) 5001 final of 20 July 2010 relating to
a proceeding under Article 101 [TFEU] and Article 53 of the EEA Agreement (Case COMP/38866 —
Animal feed phosphates), and, in the alternative, for reduction of the fine imposed on the applicants
in that decision,

THE GENERAL COURT (Eighth Chamber, Extended Composition),

composed of D. Gratsias, President, O. Czuicz, A. Popescu, M. Kancheva and C. Wetter (Rapporteur),
Judges,

Registrar: J. Plingers, Administrator,
having regard to the written procedure and further to the hearing on 11 July 2014,

gives the following

* Language of the case: French.

EN

ECLLEU:T:2015:296 1
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Judgment

Background to the dispute

By Decision C(2010) 5001 final of 20 July 2010 relating to a proceeding under Article 101 of the
[TFEU] and Article 53 of the EEA Agreement (Case COMP/38866 — Animal feed phosphates) (‘the
contested decision’), the European Commission found that the applicants, Timab Industries (‘“Timab’)
and Cie financiére et de participations Roullier (CFPR) (‘CFPR’), had infringed Article 101 TFEU and,
since 1 January 1994, Article 53 of the EEA Agreement by participating, between 16 September 1993
and 10 February 2004, in a single and continuous infringement consisting in the sharing of a large
part of the European market for animal feed phosphates (‘AFP’) by the allocation of sales quotas and
customers to the participants in the cartel, and in the coordination of prices and, to the extent
necessary, conditions of sale (Article 1 of the contested decision).

As described in recital 17 of the contested decision, Timab is a subsidiary of ‘Roullier group’ of which
CEPR is the holding company. Timab produces and sells various chemical products, namely AFP.

On 28 November 2003, the Kemira group applied to the Commission for immunity from fines under
the Commission notice on immunity from fines and reduction of fines in cartel cases (O] 2002 C 45,
p. 3, ‘the leniency notice’). The application covered the period from 1989 to 2003 (recital 33 of the
contested decision).

On 10 and 11 February 2004, the Commission carried out inspections in France and Belgium at the
premises of a number of undertakings whose activities involved AFP. Timab was among the entities
who were the subject of those inspections (recital 35 of the contested decision).

On 18 February 2004, Tessenderlo Chemie NV applied for immunity under the leniency notice with
respect to the entire period of the infringement (1969 to 2004) (recital 36 of the contested decision).

On 27 March 2007, Quimitécnica.com-Comércia e Indastria Quimica SA and its parent company José
de Mello SGPS SA applied for immunity under the leniency notice (recital 37 of the contested
decision).

On 14 October 2008, the applicants also lodged an application for immunity under the leniency notice,
completed on 28 October 2009 (recital 39 of the contested decision).

By letters of 19 February 2009, the Commission informed the participants in the cartel, including
Timab, of the initiation of proceedings for the adoption of a decision under Chapter III of Council
Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition
laid down in Articles 81 [EC] and 82 [EC] (OJ 2003 L 1, p. 1), and gave them a period of two weeks
within which to inform it in writing whether they were willing to take part in settlement discussions
within the meaning of Article 10a of Commission Regulation (EC) No 773/2004 of 7 April 2004
relating to the conduct of proceedings by the Commission pursuant to Articles 81 [EC] and 82 [EC]
(OJ 2004 L 123, p. 18) (recital 40 of the contested decision).

The preparation of the settlement resulted in several bilateral meetings between the Commission and
the undertakings concerned during which the substance of the objections and the evidence
underpinning them were presented. Following those meetings, the Commission determined the
(minimum and maximum amounts of the) range of potential fines. At a meeting held on
16 September 2009, Timab was notified of the estimate relating to it.
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Subsequently, the Commission gave the undertakings concerned time to submit formal proposals for a
settlement pursuant to Article 10a(2) of Regulation No 773/2004. All the participants in the cartel
submitted their proposals for a settlement within the allotted time-limit, except for the applicants,
who decided to withdraw from the settlement procedure (recital 43 of the contested decision).

On 23 November 2009, the Commission adopted a set of six statements of objections addressed to the
applicants on the one hand, and to each of the participants in the cartel accepting the settlement on
the other. All the participants who were sent statements of objections, with the exception of the
applicants, replied that the statement of objections corresponded to the content of their proposals and
that, accordingly, their commitment to follow the settlement procedure was not called into question
(recitals 44 and 45 of the contested decision).

The applicants had access to the file, responded to the statement of objections on 2 February 2010 and
took part in a hearing which was held on 24 February 2010 (recital 45 of the contested decision).

On 20 July 2010, the Commission adopted the contested decision. That decision was addressed to the
applicants.

On the same day, the Commission adopted Decision C(2010) 5004 final, relating to the same case (‘the
separate decision’), whose addressees were the parties who had agreed to take part in the settlement
procedure and made a proposal for a settlement, namely the Kemira group (Yara Phosphates Oy, Yara
Suomi Oy and Kemira Oy), Tessenderlo Chemie, the Ercros group (Ercros SA and Ercros Industrial
SA), the FMC group (FMC Foret SA, FMC Netherlands BV and FMC Corporation) and
Quimitécnica.com-Comércia e Industria Quimica and its parent company José de Mello SGPS.

In essence, it is apparent from the contested decision that the main European producers of AFP agreed
to share a large part of the European market for AFP by allocating amongst themselves sales quotas by
region and customer. They further coordinated prices, and, where necessary, conditions of sale. The
purpose of the original agreement, concluded on 19 March 1969 between the top five producers of
AFP, at the time, was to solve a situation of overcapacity in the European market. The arrangement
also provided for an annual review of sales quotas. A monitoring mechanism was subsequently put in
place in order to supervise the market agreement and to resolve conflicts in the event of significant
deviations from the quotas agreed on the basis of a compensation system. The constituent
arrangements of the cartel were named CEPA (Centre d’étude des phosphates alimentaires — Centre
for the Study of feed phosphates). In order to ensure the functioning and the permanence of the
cartel, the agreement is alleged to have resulted in additional specific agreements and other regional
sub-arrangements. The participation of the French producers in CEPA was confirmed as from 1970.
From 1978 onwards, the cartel participants reacted to a critical market situation by reorganising into
three sub-arrangements. In 1991-1992, the participants in the cartel contemplated a return to a single
structure (Super CEPA) encompassing the five countries of Central Europe (Austria, Belgium,
Germany, the Netherlands and Switzerland), Denmark, Finland, Hungary, Ireland, Norway, Poland,
Sweden and the UK. The discussions are alleged to have been held at two levels: the ‘central meetings’
or meetings ‘at European level’, during which general policy decisions were taken, and ‘expert
meetings’, during which more in-depth discussions are alleged to have been held at national or
regional level by the participants in the cartel which were active in that country or specific region.
That single structure was linked to operators in France, where a collusive mechanism existed at
national level.

With respect more specifically to the applicants, it is apparent from the contested decision that Timab
was integrated into the Super CEPA regional framework as well as the French part of the cartel, when
the undertaking began to export large quantities outside France. In September 1993, it is alleged to
have started participating in the Super CEPA arrangements. At the same time as the meetings of the
Super CEPA, it took part in meetings concerning France and Spain (paragraphs 123, 131, 138 and 143
of the contested decision).
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For the purposes of the calculation of the amount of the fine imposed on each undertaking, the
Commission relied on the Guidelines on the method of setting fines imposed pursuant to
Article 23(2)(a) of Regulation No 1/2003 (O] 2006 C 210, p. 2) (‘the 2006 Guidelines’).

First, the Commission defined the value of the relevant sales as corresponding to the sales of AFP
made by the undertaking in the territory of the Member States of the European Union and of the
Contracting Parties to the EEA Agreement affected by the infringement. Instead of using the value of
sales made by an undertaking during the last full business year of its participation in the infringement,
as is normally provided for under point 13 of the 2006 Guidelines, the Commission found it more
appropriate, in this case, to use the actual sales made by the undertakings while they were taking part
in the infringement, taking account in particular of the exceptionally long duration of the cartel, its
geographical scope, the fact that some of the territories affected by the practices in question came
under the jurisdiction of the European Union and of Article 101 TFEU and Article 53 of the EEA
Agreement only from the time of the accession of the countries concerned to the European Union or
to the EEA, and the fact that the value of the sales made by the parties has varied over the years during
their participation (recital 321 of the contested decision).

Secondly, the Commission observed that, in view of the gravity of the infringement committed, it was
appropriate to set the proportion of the value of the sales of the products at issue to be taken into
account for the calculation of the basic amount of the fine at 17%, and to do so for all the
participants in the cartel (recitals 324 to 328 of the contested decision).

Thirdly, for undertakings for whom historical data corresponding to the actual sales by country was
not available, and with their agreement, the value of the relevant sales was applied and sales made
during the last full business year of the infringement were multiplied by the duration of the
participation of the undertaking concerned, in accordance with point 24 of the 2006 Guidelines
(recitals 321 and 331 of the contested decision).

Fourthly, the Commission took the view that the facts of the case justified including in the basic
amount of the fine an increase equal to 17% of the average annual value of the sales made during the
period of the infringement in order to ensure deterrence, in accordance with point 25 of the 2006
Guidelines, and for all participants in the cartel (recitals 332 to 335 of the contested decision).

Fifthly, the Commission did not accept any aggravating or mitigating circumstances in respect of any
of the participants in the cartel (paragraphs 337 to 347 of the contested decision).

Sixthly, applying the limit of 10% of the total turnover on the fines imposed pursuant to Article 23(2)
of Regulation No 1/2003, the Commission reduced the basic amount of the fine with respect to some
participants. Since the basic amount of the applicants’ fine did not exceed 10% of total turnover in
2009, the Commission did not make an adjustment.

Seventhly, with respect to the application of the leniency notice, the Commission decided that it was
appropriate to grant Kemira, as well as Yara Phosphates Oy and Yara Suomi Oy, the latter two being
part of the same undertaking as Kemira, a 100% reduction in the amount of the fine under point 8(a)
of the leniency notice (recitals 349 and 350 of the contested decision). On the basis of point 23 of the
leniency notice, the Commission also granted Tessenderlo Chemie a reduction of 50% for the period
from 31 March 1989 onwards and held that that company was not liable to pay any fines for the
period from 19 March 1969 to 31 March 1989 (recital 353 of the contested decision). A 25%
reduction in the amount of the fine was granted to Quimitécnica.com-Comércia e Inddstria Quimica
and to its parent company José de Mello SGPS (recital 355 of the contested decision). Finally, the
Commission granted the applicants a reduction of 5% in the amount of the fine (recital 359 of the
contested decision).
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Eighthly, in the light of the non-application of the Commission Notice on the conduct of settlement
procedures in view of the adoption of Decisions pursuant to Article 7 and Article 23 of Regulation
No 1/2003 in cartel cases (O] 2008 C 167, p. 1) (‘the settlements notice’), no reduction due to the
initiation of a settlement procedure was granted to the applicants. In a separate decision, the
Commission rewarded the recipients of that decision for entering into a settlement by reducing the
amount of the fine to be imposed on them by 10% (recitals 361 and 362 of the contested decision).

Ninthly, the applicants” application for a reduction in the amount of the fine as a result of an inability
to pay (point 35 of the 2006 Guidelines) was rejected, whereas that of [confidential] was partially
upheld (recitals 372 to 375 of the contested decision).

As has already been noted in paragraph 1 above, the Commission found, in Article 1 of the contested
decision, that the applicants had infringed Article 101 TFEU and, since 1 January 1994, Article 53 of
the EEA Agreement by taking part, between 16 September 1993 and 10 February 2004, in a single and
continuous infringement covering most of the territory of the EU Member States and of the
Contracting Parties to the EEA Agreement, whose purpose was to share the European market for AFP
through the allocation of sales quotas and customers to participants in the cartel, to coordinate prices
and, to the extent necessary, conditions of sale.

Under Article 2 of the contested decision, the Commission imposed jointly and severally on Timab and
CEPR a fine of EUR 59 850 000 for that infringement.

Procedure and forms of order sought

By application lodged at the Court Registry on 1 October 2010, the applicants brought the present
action.

By letter lodged at the Court Registry on 5 November 2010, the applicants requested the Court to
adopt a measure of organisation of procedure ordering the Commission to provide it with four groups
of documents relating to the contested decision or to the separate decision in order to substantiate
some of their pleas in law.

On 6 January 2011, the Commission filed its defence.

By a measure of organisation of procedure dated 1 February 2011, the Court, on the basis of Article 64
of its Rules of Procedure, asked the Commission to produce the documents requested by the
applicants.

By a measure of inquiry dated 16 March 2011, the Court, on the basis of Articles 65(b) and 66(1) of
the Rules of Procedure and applying the second paragraph of Article 67(3) of those rules, ordered the
Commission to produce the documents that it had not presented in the context of the measure of
organisation of procedure referred to in paragraph 32. The Commission complied with that measure
of inquiry within the prescribed period.

By a measure of organisation of procedure dated 28 June 2011, the Court asked the Commission to
provide some clarification on the documents mentioned in paragraph 33 and allowed the Commission
to hear some of the undertakings concerned on the possibly confidential nature of the data relating to
them contained in the documents.

Subsequently, certain documents were served on the applicants, with the stipulation that they could
not be used for purposes other than those for which they had been sent and that, consequently, those
documents and the figures contained therein should not be made public. Some of the documents
produced by the Commission were removed from the file and returned to that institution.
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The reply was lodged at the Court Registry on 22 March 2012. The rejoinder was lodged at the Court
Registry on 21 June 2012.

On hearing the report of the Judge-Rapporteur, the Court (Eighth Chamber, Extended Composition)
decided to open the oral procedure and, by way of measures of organisation of procedure provided
for under Article 64 of its Rules of Procedure, requested the Commission to lodge certain documents
and put some questions to it, asking it to reply in writing. The Commission complied with the
requests within the prescribed period.

Prior to the hearing, the applicants’ representatives, having signed a confidentiality agreement, were
given the opportunity to consult at the Court Registry part of the confidential version of the separate
decision, one of the documents requested as part of the investigative measure.

The parties presented oral argument and answered questions put to them orally by the Court at the
hearing which took place, in part, in camera, on 11 July 2014.

At the hearing, the applicants stated that they were withdrawing their pleas alleging breach of the
principle of non-retroactivity of the 2006 Guidelines, of the taking account of the excessive length of
the administrative procedure as a mitigating circumstance, of a breach of the principle of equal
treatment and of the leniency notice with respect to their cooperation in comparison with that of
Quimitécnica.com-Comércia e Industria Quimica, and, in connection with the plea alleging
infringement of Article 23 of Regulation No 1/2003, their arguments expounded in the reply with
respect to the relationship between the application of the 10% reduction pursuant to the settlement
and that of the 10% ceiling provided for in Article 23 of that regulation, which was noted in the
minutes of the hearing.

The applicants claim that the Court should:
— annul the contested decision;

— alternatively, annul Article 1 of the contested decision in that the Commission stated that they had
taken part in practices relating to the conditions of sale and in a system of compensation;

— alternatively, and in any event, amend Article 2 of the contested decision and substantially reduce
the amount of the fine that was imposed jointly and severally on them;

— order the Commission to pay the applicants’ costs.
The Commission contends that the Court should:
— dismiss the action;

— order the applicants to pay the costs.

Law

In support of their application, the applicants rely on a number of pleas in law that can be divided into
three groups. The first group of pleas relates to the settlement procedure and, in particular, to the fact
that the applicants withdrew from that procedure; the second group of pleas relates to certain practices
which constitute elements of the cartel at issue, namely the compensation mechanism and the
conditions of sale; and, finally, the third group relates to several aspects of the calculation of the
amount of the fine.
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The claim for annulment of the contested decision

The settlement procedure

As part of this group of pleas, the applicants put forward a series of arguments relating (i) to
infringements of the rights of the defence, of the rules governing the settlement procedure, of the
principle of the protection of legitimate expectations and of the principle of sound administration,
and (ii) to misuse of powers.

The applicants claim, in essence, that the Commission applied to an undertaking that withdrew from
the settlement procedure a fine higher than the maximum figure of the range envisaged during the
settlement discussions.

The applicants allege several infringements of their rights of defence, the first arising from errors of
law and of assessment of the facts by the Commission, the second from a failure to observe the right
not to incriminate oneself and the third from a breach of the principle of equality of arms.

First, the Commission is alleged to have misinterpreted the applicants’ application for immunity under
the leniency notice and their response to the request for information.

They deny having radically changed strategy after having learned of the range of fines. They claim only
to have applied points 11 (agreement to participate in settlement discussions) and 16 (decision, in full
knowledge of the facts, to enter into a settlement or not) of the settlements notice, as they did not
recognise the infringement as assessed by the Commission. In addition, their application for immunity
under the leniency notice is only factually descriptive, without any characterisation as to the single or
otherwise nature of the infringement. The error in the characterisation of the facts by the
Commission, which may in no way be attributed to the applicants, flows from an inadequate analysis
of the file in the light of the Commission’s duty to examine carefully and impartially the cases
submitted to it. The rare documents mentioning Timab by name with respect to the facts which
occurred prior to 16 September 1993 all enable the conclusion that it did not take part in the CEPA
meetings.

Secondly, with respect to the failure to observe the right not to incriminate oneself, the applicants refer
to the ‘right’, enshrined in point 16 of the settlements notice, for an undertaking ‘to make an informed
decision on whether or not to settle’. That option offered to undertakings is based, according to the
applicants, on the exercise of the rights of the defence and on the right not to incriminate oneself.
The penalty for withdrawing from the settlement therefore infringes the right not to incriminate
oneself, which flows from the rights of the defence.

Thirdly, as regards the principle of equality of arms, the applicants submit that they could not foresee
that the Commission would strongly decrease the duration of the infringement and, at the same time,
impose a significantly increased fine upon them. The asymmetry of information, which is alleged to
have characterised the procedure, disadvantaged the applicants and thus clearly infringed the principle
of equality of arms and their rights of defence.

Next, the applicants allege an infringement of the principle of the protection of legitimate expectations
and of the principle of sound administration, and a misuse of powers.

Having regard to the principle of the protection of legitimate expectations, the applicants submit that
the Commission was not entitled to take a decision that thwarted their expectations, which were
based on precise assurances they had received from the Commission as to the content of the decision
that it was going to adopt.

ECLILEU:T:2015:296 7
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With regard to the principle of sound administration, the applicants assert that they could not foresee
the reasoning followed by the Commission in the contested decision, particularly in the light of the
hearing of 24 February 2010 which followed the statement of objections, and of the meeting of 7 June
2010. At that meeting, the possibility of a decreased reduction for cooperation was raised, but not the
cancelling of the reduction for mitigating circumstances nor, a fortiori, the reasons for such
cancellation.

Finally, the Commission is alleged to have misused its powers by deciding to impose a heavier penalty
for refusal to settle.

The Commission disputes the arguments put forward by the applicants.

It should be noted that, in the context of the present application, the applicants take the view that they
have been ‘penalised’ for having withdrawn from the settlement procedure by a fine which is greater
than that which they were entitled to expect. The aim of their defence against the objections raised by
the Commission during the standard administrative procedure is to obtain recognition of the existence
of separate infringements and, accordingly, a reduction in the amount of the fine. In addition,
according to the applicants, the amount of the fine should in no event be higher than that
corresponding to the upper limit (increased by 10%) in the range of fines which had been notified to
them with a view to a settlement.

Accordingly, their complaints relate mainly to the fact that the amount of the fine imposed upon them
is much higher than that originally foreseen. Notwithstanding their critical remarks with respect to the
settlement procedure, their complaints, such as those alleging infringement of the rights of the defence,
of the principles of equality of arms, of the protection of legitimate expectations and of sound
administration, and of an alleged misuse of powers, in essence relate to the standard administrative
procedure which led to the adoption of the contested decision.

— Preliminary observations

As a preliminary point, the Court considers it useful to recall briefly the content of the settlement
procedure before examining the complaints raised in the context of the first group of pleas in law.

The settlement procedure was established by Commission Regulation (EC) No 622/2008 of 30 June
2008 amending Regulation No 773/2004, as regards the conduct of settlement procedures in cartel
cases (O] 2008 L 171, p. 3). That procedure was clarified in the settlements notice.

The aim of the new procedure is to simplify and speed up administrative procedures and to reduce the
number of cases brought before the EU judicature, and thus to enable the Commission to handle more
cases with the same resources.

In essence, the settlement procedure provides that undertakings which are the subject of investigations,
which face incriminating evidence, and which have decided to enter into settlement discussions, are to
admit their involvement in the infringement, to waive, under certain conditions, their right to have
access to the administrative file and their right to be heard, and to agree to receive the statement of
objections and the final decision in an agreed official language of the European Union (settlements
notice, point 20). Furthermore, if the statement of objections reflects their proposal for a settlement,
the undertakings are required to respond to it within the period allowed, confirming that that
statement corresponds to the contents of their submissions and that they therefore remain committed
to following the settlement procedure (settlements notice, point 26).
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In return, the Commission is to grant them a 10% reduction in the amount of the fine which would
have been imposed upon them under the standard procedure by applying its guidelines on fines and
the leniency notice (settlements notice, points 30 to 33).

While cooperation as part of the so-called ‘leniency’ policy and in the context of the settlement
procedure may be complementary, the decision to initiate the settlement procedure is exclusively a
matter for the Commission, unlike the former type of cooperation, the initiative for which lies with
the applicant company.

It is apparent from recital 4 of Regulation No 622/2008 that the Commission must take account of the
probability of reaching a common understanding regarding the scope of the potential objections with
the parties involved within a reasonable timeframe, in view of factors such as the number of parties
involved, foreseeable conflicting positions on the attribution of liability, and the extent of contestation
of the facts. It is also apparent from that recital that the Commission may take account of concerns
other than those relating to possible efficiency gains, such as the possibility of setting a precedent. It
follows that the Commission has a wide discretion as to the identification of cases that may lend
themselves to a settlement.

Furthermore, while the purpose of the leniency policy is to reveal the existence of cartels and to
facilitate the Commission’s work in that regard, the purpose of the settlement policy is to serve the
effectiveness of the procedure in dealing with cartels. Thus, the settlement procedure may allow the
Commission to deal with cartel cases more quickly and efficiently by following a simplified procedure.

The settlement procedure is conducted in essence in the following manner. The procedure is initiated
by the Commission with the agreement of the undertakings concerned (settlements notice, points 5, 6
and 11). The written declaration by which the undertaking agrees to take part in settlement discussions
so that it may subsequently, where relevant, make a proposal for a settlement, does not mean that it
admits having participated in any infringement or that it accepts liability for such infringement
(settlements notice, point 11).

Once the procedure is initiated, undertakings which are subject to investigations and which take part
in the settlement procedure are informed by the Commission, during bilateral discussions, of the
essential elements ‘such as the facts alleged, the classification of those facts, the gravity and duration
of the alleged cartel, the attribution of liability, an estimation of the range of likely fines, as well as the
evidence used to establish the potential objections’ (settlements notice, point 16). That mechanism
allows the parties to express their views on the objections which the Commission could raise against
them and to make an informed decision on whether or not to settle (settlements notice, point 16).

Following the notification of that information, the undertakings concerned may opt for the settlement
procedure and submit a proposal for a settlement in which, in essence, they explicitly concede their
liability with respect to the infringement, accept the range of fines and confirm that they do not
envisage requesting access to the file or to be heard again in an oral hearing, unless the Commission
does not reflect their proposal for a settlement in the statement of objections and the decision
(settlements notice, point 20).

Following that recognition of their liability and the confirmations provided by the undertakings
concerned, the Commission sends them the statement of objections and then adopts a final decision.
That decision is based in essence on the fact that the parties have unequivocally acknowledged their
liability, have not disputed the statement of objections, and have kept to their commitment to achieve
a settlement (settlements notice, points 23 to 28).
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If the undertaking concerned decides not to enter into a settlement, the procedure leading to the final
decision is governed by the general provisions of Regulation No 773/2004, instead of those governing
the settlement procedure. The same applies even if the Commission takes the initiative to terminate
the settlement procedure (settlements notice, points 19, 27 and 29).

Where the settlement does not involve all the participants in an infringement, for example, as in this
case, where an undertaking withdraws from the settlement procedure, the Commission adopts, on the
one hand, following a simplified procedure (the settlement procedure), a decision addressed to the
participants in the infringement who have decided to enter into a settlement and reflecting the
commitment of each of them and, on the other hand, according to the standard procedure, a decision
addressed to participants in the infringement who have decided not to enter into a settlement.

However, even in such a hybrid case, involving the adoption of two decisions with different addressees
and following two separate procedures, at issue are participants in one and the same cartel, so that the
principle of equal treatment must be observed. It is important to note that, according to settled
case-law, that principle requires that comparable situations must not be treated differently and that
different situations must not be treated in the same way unless such treatment is objectively justified
(see judgment of 14 September 2010 in Akzo Nobel Chemicals and Akcros Chemicals v Commission,
C-550/07 P, ECR, EU:C:2010:512, paragraph 55 and the case-law cited).

As is apparent from the foregoing, the settlement procedure is an alternative to the — adversarial —
standard administrative procedure, distinct from it, and presenting certain special features, such as an
advance statement of objections and the notification of a likely range of fines.

However, the guidelines for the calculation of the fines to be imposed remain fully applicable in that
context. This means that, in determining the amount of the fine, there cannot be any discrimination
between the participants in the same cartel with respect to the information and calculation methods
which are not affected by the specific features of the settlement procedure, such as a 10% reduction in
the event a settlement is entered into (see, to that effect, judgment of 19 July 2012 in Alliance One
International and Standard Commercial Tobacco v Commission and Commission v Alliance One
International and Others, C-628/10 P and C-14/11 P, ECR, EU:C:2012:479, paragraph 58 and the
case-law cited).

— The increase in the amount of the fine in relation to the notified range
In the present case, the applicants decided to discontinue settlement discussions.

As they have rightly pointed out, they were perfectly entitled to do so. It should be noted in that regard
that the settlement procedure is a voluntary procedure (see paragraph 120 below) and is, moreover,
distinct from the standard procedure. Point 19 of the settlements notice provides that, when an
undertaking withdraws from the settlement procedure, that is to say, if it does not make a settlement
submission, the procedure leading to the final decision must follow the general provisions, and, in
particular, Article 10(2) (reply to the statement of objections), Article 12(1) (oral hearing), and
Article 15(1) (access to the file) of Regulation No 773/2004, instead of those governing the settlement
procedure.

In the present case, the Commission sent the applicants, as part of the standard administrative
procedure, a statement of objections, which indicated, just as the advance notification which was sent
as part of the settlement procedure did, that the applicants had taken part in a single and continuous
infringement between 1978 and 2004.

10 ECLL:EU:T:2015:296
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In recital 318 of the contested decision, the Commission held, after reviewing the applicants’
arguments in their reply to the statement of objections and having been given a different
interpretation of their statements, that it could not determine with sufficient legal certainty that the
applicants were aware of, and had taken part in, the global cartel implemented as from 1978. It stated,
in particular, that it could not rely on the evidence submitted by the applicants in their application for
immunity under the leniency notice, evidence which was essential in order to make a finding as to
their participation prior to 1993.

As part of the settlement procedure, the Commission had informed the applicants that they would
jointly incur a fine in a maximum amount of between EUR 41 and 44 million as a result of their
participation in a single and continuous infringement from 31 December 1978 until 10 February 2004
including, aside from the 10% reduction for entering into a settlement, a 35% reduction for mitigating
circumstances under the 2006 Guidelines, granted for having allowed the Commission to extend the
duration of their own participation in the cartel, and a 17% reduction under the leniency notice.

In the contested decision, adopted following the standard procedure, the Commission arrived at an
amount of EUR 59 850 000 for the fine following a 5% reduction in the basic amount of the fine
pursuant to the leniency notice.

It is true that, at first glance, such an increase in the amount of the fine, when the duration of the
infringement has been reduced by nearly 15 years, may seem paradoxical.

However, in that regard, it should be noted that the Commission merely applied the same method of
calculating the amount of the fine provided for in the 2006 Guidelines, in order to arrive at both the
range of fines at the stage of the settlement procedure and the amount of the fine ultimately imposed
by the contested decision and separate decision. During the settlement procedure, the details of the
calculation were, in accordance with the rules governing the settlement procedure, notified and
explained to each of the parties to that procedure. For the reasons referred to in paragraph 18 above,
the Commission, in order to determine the basic amount of the fine, used the value of sales actually
made by the undertaking in question over the years of its infringement, and set at 16% (lower end of
the range) or 17% (upper end of the range) the proportion of the value of sales used in respect of the
gravity by adding an additional amount calculated on the basis of the average annual amount of sales
made during the period of the infringement by applying a percentage of either 16% or 17% for the
lower or upper amounts of the range for deterrence.

While the value of sales made by the applicants for the period taken into account in the settlement
procedure (1978-2004) was EUR 529 million (rounded), which resulted in an initial basic amount of
EUR 90 million, the value of sales for the period applied in the contested decision (1993-2004) was
EUR 341 milli