JUDGMENT OF 6. 7. 2010 — CASE T-342/07

JUDGMENT OF THE GENERAL COURT (Third Chamber)
6 July 2010*

In Case T-342/07,

Ryanair Holdings plc, established in Dublin (Ireland), represented by J. Swift QC,
V. Power, A. McCarthy and D. Hull, Solicitors, and G. Berrisch, lawyer,

applicant,

European Commission, represented by X. Lewis and S. Noé, acting as Agents,

defendant,

* Language of the case: English.
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supported by

Aer Lingus Group plc, established in Dublin, represented initially by A. Burnside,
Solicitor, B. van de Walle de Ghelcke and T. Snels, lawyers, and subsequently by
A. Burnside and B. van de Walle de Ghelcke,

and by

Ireland, represented by D. O’Hagan and J. Buttimore, acting as Agents, and M. Cush
S.C, D. Barniville S.C. and N. Travers, B.L.,

interveners,

APPLICATION for the annulment of Commission Decision C(2007) 3104 of 27 June
2007 declaring a concentration to be incompatible with the common market and the
EEA Agreement (Case COMP/M.4439 — Ryanair/Aer Lingus),
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THE GENERAL COURT (Third Chamber),

composed of J. Azizi, President, E. Cremona and S. Frimodt Nielsen (Rapporteur),
Judges,

Registrar: C. Kantza, Administrator,

having regard to the written procedure and further to the hearing on 6 July 2009,

gives the following

Judgment

Factual background to the dispute

A — Parties to the proceedings

Ryanair Holdings plc (‘the applicant’ or ‘Ryanair’) is a publicly listed company and
in 2006 had a fleet of 120 aircraft (not including the 161 aircraft ordered and to be
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delivered over the next six years). Those aircraft were used at that time for scheduled
flights to more than 400 destinations in 40 countries, including 75 routes between
Ireland (mainly from Dublin airport, but also from Shannon, Cork, Kerry and Knock
airports) and other European countries.

Aer Lingus Group plc is a public limited company incorporated under Irish law. After
it was privatised by the Irish Government in 2006, the State retained 25.35% of the
capital and Aer Lingus Group’s shares were quoted on the stock exchange on 2 Octo-
ber 2006. Aer Lingus Group is the holding company of Aer Lingus Ltd (together here-
inafter referred to as ‘Aer Lingus’), an Irish-based airline which provides scheduled
flights to or from Dublin, Cork and Shannon airports. In 2006 Aer Lingus operated a
short-haul network on 70 routes between Ireland and the United Kingdom and other
Member States with a fleet of 28 aircraft (32 as from the end of 2007). Its long-haul
fleet of 7 aircraft (9 as from the end of 2007) enabled it to provide services to various
destinations in the United States and Dubai.

B — Administrative procedure

On 5 October 2006 Ryanair announced its intention to launch a public bid (‘the pub-
lic bid’) for the entire share capital of Aer Lingus Group. The public bid was made on
23 October 2006.

The concentration was notified to the Commission of the European Communities on
30 October 2006.
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In its decision of 20 December 2006, the Commission stated that the concentration
raised serious doubts as to its compatibility with the common market and decided to
initiate the detailed examination procedure under Article 6(1)(c) of Council Regula-
tion (EC) No 139/2004 of 20 January 2004 on the control of concentrations between
undertakings (O] 2004 L 24, p. 1) (‘the merger regulation’).

On 27 March 2007 a statement of objections was sent to Ryanair under Article 18 of
the merger regulation. Ryanair responded to that statement of objections on 17 April
2007.

By Decision C(2007) 3104 of 27 June 2007 the Commission declared that the notified
concentration was incompatible with the common market (Case COMP/M.4439 —
Ryanair/Aer Lingus) (‘the contested decision’).

C — Content of the contested decision

After pointing out that the notified concentration had a Community dimension (sec-
tions 3 and 4 of the contested decision), the Commission explained how the investi-
gation had been carried out (section 5). It noted that the investigation had required
several requests for information under Article 11 of the merger regulation, in particu-
lar to other scheduled airlines, charter companies, airports and corporate customers,
as well as contacts with the slot coordination authorities, civil aviation authorities
and transport authorities. The Commission also analysed the correlation between
prices in order to define the relevant markets (section 6.3 of, and Annex III to, the
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contested decision) and hired an independent consultant to carry out a customer
survey at Dublin airport (section 7.3.5 and Annexes I and II). It also examined the
econometric observations submitted by Ryanair and Aer Lingus, and carried out two
series of price regression analyses to test empirically the likely effects of the concen-
tration (section 7.4.3 and Annex V).

1. Relevant markets

As regards the definition of the relevant markets (section 6 of the contested decision),
the Commission stated that Ryanair and Aer Lingus both supplied scheduled passen-
ger air transport services in Europe. In accordance with its practice, the Commission
essentially examined the substitutability in terms of demand. It defined the relevant
markets on the basis of the ‘point of origin and point of destination’ approach, known
as the ‘O&D-approach; whereby each route between a point of origin and a point
of destination is defined as a separate market. To determine whether a given O&D
pair constituted a relevant market, the Commission examined the different possi-
bilities available to consumers for travelling between those two points. It also exam-
ined whether the flights departing from Dublin (or from Shannon or Cork, the other
two Irish airports used by the parties to the concentration) to two (or more) airports
serving the same city were substitutable (section 6.3). In view of the services offered
by Ryanair and Aer Lingus, the Commission found that the proposed concentration
would lead to horizontal overlaps in respect of 35 pairs of cities which make up the
relevant markets (recital 333) and that it might raise concerns in relation to a large
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number of pairs of cities which make up the relevant markets where only one of the
parties to the concentration operates (recital 334).

2. Assessment of the effects of the concentration on competition

10 As regards the assessment of the effects of the concentration, the Commission re-
ferred to the analytical framework defined in its Guidelines on the assessment of
horizontal mergers under the merger regulation (O] 2004 C 31, p. 5) (‘the Guidelines’).

u  irst, the Commission analysed the market shares of Ryanair and Aer Lingus in respect
of the 35 routes on which their services overlap. It found that the concentration would
create a monopoly on 22 routes and would lead to very significant market shares on
13 others (section 7.2). The Commission also considered that the two companies were
‘closest competitors’ on all the affected routes (section 7.3) and that, contrary to the
statements made by Ryanair, those two companies were competing with each other at
that time (section 7.4). The Commission then examined the effects of the concentra-
tion on the markets on which Ryanair and Aer Lingus are actual or potential com-
petitors and found that the concentration would eliminate actual competition on 35
routes on which their services overlap and the potential competition on 15 routes on
which there is no overlap (sections 7.5 and 7.6).
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Second, the Commission noted that the fragmented customers’ of Ryanair and Aer
Lingus did not have any ‘countervailing buyer power’ and only limited or no possibil-
ities of switching suppliers (section 7.7).

Third, the Commission examined whether the entry of new competitors onto the
market or the expansion of existing competitors was likely to eliminate the anti-com-
petitive effects of the concentration, before coming to the conclusion that that would
not be the case (section 7.8).

Fourth, the Commission went on to examine on a route by route basis the 35 routes
on which the services overlap. It found that the concentration would significantly im-
pede effective competition as a result of the creation of a dominant position on each
of the routes (section 7.9).

Fifth, the Commission examined whether the gains in efficiency claimed by Ryanair
were sufficient to counterbalance the negative effects on competition produced by the
concentration. It concluded that that was not the case since those gains were not veri-
fiable, they were not specific to the concentration and they were not likely to benefit
consumers (section 7.10).
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3. Assessment of the commitments

The Commission also examined the commitments proposed by Ryanair during the
administrative procedure. It considered that they were not sufficiently clear to be im-
plemented and that, in any event, they were not capable of remedying the problems
raised in relation to competition (section 8).

In conclusion, the Commission considered that the implementation of the concentra-
tion would significantly impede effective competition, in particular as a result, first,
of the creation of a dominant position on 35 routes from and to Dublin, Shannon
and Cork, and, second, of the creation or strengthening of a dominant position on 15
routes from and to Dublin and Cork. It therefore declared the concentration incom-
patible with the common market (section 9 and the operative part).

Procedure and forms of order sought

By application lodged at the Registry of the Court on 10 September 2007, the appli-
cant brought an action for annulment of the contested decision.

By order of 12 February 2008, the President of the Third Chamber of the Court grant-
ed leave to Ireland and Aer Lingus Group to intervene in support of the form of order
sought by the Commission.
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Upon hearing the report of the Judge-Rapporteur, the Court (Third Chamber) de-
cided to open the oral procedure.

The parties presented oral argument and replied to the questions put by the Court at
the hearing on 6 July 2009.

The applicant claims that the Court should:

— annul the contested decision;

— order the Commission to pay the costs;

— order Ireland and Aer Lingus Group to pay the costs occasioned by their
intervention.

The Commission contends that the Court should:

— dismiss the application;

— order the applicant to pay the costs.
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u  Aer Lingus Group contends that the Court should:

— dismiss the application;

— order the applicant to pay the costs.

»s  Ireland contends that the Court should:

— dismiss the application;

— order the applicant to pay the costs.

Law

26 To declare a concentration incompatible with the common market, the Commission
has to prove, in accordance with Article 2(3) of the merger regulation, that the imple-
mentation of the notified concentration would significantly impede effective compe-
tition in the common market or in a substantial part of it, in particular as a result of
the creation or strengthening of a dominant position.
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Such a decision, adopted on the basis of Article 8(3) of the merger regulation, is based
on the outcome of a prospective analysis carried out by the Commission. That pro-
spective analysis consists of an examination of how the notified concentration might
alter the factors determining the state of competition on a given market in order to
establish whether it would give rise to a serious impediment to effective competition.
Such an analysis makes it necessary to envisage various chains of cause and effect
with a view to ascertaining which of them are the most likely (see, in relation to Coun-
cil Regulation (EEC) No 4064/89 of 21 December 1989 on the control of concentra-
tions between undertakings (corrected version in OJ 1990 L 257, p. 13), as amended
by Council Regulation (EC) No 1310/97 of 30 June 1997 (O] 1997 L 180, p. 1) (‘the
previous merger regulation’), and Case C-12/03 P Commission v Tetra Laval [2005]
ECR 1-987, paragraph 43).

Where commitments have been validly proposed by the parties to the concentration
during the administrative procedure in order to obtain a decision that the concentra-
tion is compatible with the common market, the Commission is required to examine
the concentration as modified by those commitments. It is then for the Commission
to demonstrate that those commitments do not render the concentration, as modi-
fied by the commitments, compatible with the common market (see, to that effect, in
relation to the previous merger regulation, Case T-87/05 EDP v Commission [2005]
ECR II-3745, paragraphs 63 to 65).

In addition, the Court of Justice has held that the basic provisions of the regulation,
in particular Article 2, confer on the Commission a certain discretion, especially with
respect to assessments of an economic nature, and that, consequently, review by the
Courts of the European Union of the exercise of that discretion, which is essential
for defining the rules on concentrations, must take account of the margin of discre-
tion implicit in the provisions of an economic nature which form part of the rules
on concentrations (see, in relation to the previous merger regulation, Joined Cases
C-68/94 and C-30/95 France and Others v Commission (‘Kali & Salz’) [1998] ECR
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[-1375, paragraphs 223 and 224, and Commission v Tetra Laval, cited in paragraph 27
above, paragraph 38).

Whilst the Courts of the European Union recognise that the Commission has a mar-
gin of discretion with regard to economic matters, that does not mean that they must
refrain from reviewing the Commission’s interpretation of information of an eco-
nomic nature. Not only must they establish, in particular, whether the evidence re-
lied on is factually accurate, reliable and consistent but also whether that evidence
contains all the information which must be taken into account in order to assess a
complex situation and whether it is capable of substantiating the conclusions drawn
from it (see, in relation to the previous merger regulation, Commission v Tetra Laval,
cited in paragraph 27 above, paragraph 39, and Case C-413/03 P Bertelsmann and
Sony Corporation of America v Impala [2008] ECR 1-4951, paragraph 69).

In addition, according to settled case-law, where the institutions have a power of ap-
praisal, respect for the rights guaranteed by the legal order of the European Union in
administrative procedures is of even more fundamental importance. Those guarantees
include, in particular, the duty of the Commission to examine carefully and impar-
tially all the relevant aspects of the individual case, the right of the person concerned
to make his views known and also his right to have an adequately reasoned decision
(C-269/90 Technische Universitit Miinchen [1991] ECR 1-5469, paragraph 14, and
Case T-151/05 NVV and Others v Commission [2009] ECR 1I-1219, paragraph 163).

The parties’ arguments must be assessed in the light of those principles governing the
Court’s review of legality in matters concerning concentrations.
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The applicant puts forward five pleas in law in support of its application. The first al-
leges manifest errors of assessment regarding the competitive relationship between
Ryanair and Aer Lingus; the second plea alleges manifest errors in the assessment of
barriers to entry; the third plea alleges manifest errors of assessment in the route-by-
route analysis; the fourth plea alleges manifest errors in the assessment of the effi-
ciencies which would flow from the concentration; and the fifth plea alleges manifest
errors of assessment in the analysis of the commitments proposed by Ryanair (see
paragraphs 11 and 13 to 16 above).

The definition of the relevant markets and the analysis of the customer reactions are
not disputed, as such, by the applicant (see paragraphs 9 and 12 above).

A — The first plea, concerning the appraisal of the competitive relationship between
Ryanair and Aer Lingus

The Commission’s analysis in the contested decision, which is relevant for the assess-
ment of this plea, comprises the following stages: first, the finding that the concentra-
tion would lead to very high market shares on a large number of routes (section 7.2);
second, the finding that Ryanair and Aer Lingus are ‘closest competitors’ on all those
routes (section 7.3); third, the assessment of the actual competition between Ryanair
and Aer Lingus (section 7.4); and fourth, the effects of the concentration on the ac-
tual competition between Ryanair and Aer Lingus and the negative repercussions for
customers (sections 7.5 and 7.6). In the course of that analysis, the Commission re-
sponded to Ryanair’s argument regarding the difference in service which it provides,
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namely a low-cost and no-frills service, from that provided by Aer Lingus, namely a
‘mid-frills’ service (section 7.3).

The applicant essentially criticises that aspect of the contested decision by submitting
that the Commission overestimated the size of the high market shares held by the
parties to the concentration and that it did not produce sufficient evidence to show
that, despite their differences, the degree of competitive constraint exercised by
Ryanair and Aer Lingus on each other was so significant, and the likelihood of the
entry of other airlines so low, that the concentration would significantly impede
effective competition on those markets.

The Commission, supported by Ireland and Aer Lingus Group, contends that the
market shares provide ‘useful first indications, which are corroborated by other evi-
dence showing that Aer Lingus is Ryanair’s closest competitor on the routes on which
their services overlap. The concentration would therefore result in the disappearance
of the competitive constraint at present exercised by Aer Lingus on Ryanair.

It is necessary for the Court to examine, one by one, the parties’ arguments concern-
ing the ‘excessive weight’ accorded to the market shares, the failure to take account
of the ‘fundamental differences’ between Ryanair and Aer Lingus, the competitive
advantage of having a base at Dublin airport, the ‘non-technical evidence, the Com-
mission’s econometric analysis, the econometric information submitted by Ryanair,
the competitive constraints exerted by charter companies, the passenger survey, the
survey of corporate customers and, finally, the harm to consumers.
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1. The ‘excessive weight’ accorded to the market shares

(a) Arguments of the parties

The applicant claims that, in the contested decision, the Commission based its finding
on the false premiss that Ryanair and Aer Lingus are ‘like for like’ carriers, so that it
could ‘automatically’ be inferred from their high market shares that the merger would
result in a significant impediment to effective competition. While market shares are
relevant to any assessment of a concentration from the point of view of competition,
they are only a ‘starting point! To attribute to such market shares a heavy negative
presumption regarding the effects of the concentration on competition is to reverse
the burden of proof. In any event, that presumption was overturned by the applicant,
which established to a sufficient legal standard that there were ‘significant differences’
between the two companies and low barriers to entry. The services offered by Ryanair
and Aer Lingus are ‘highly differentiated” and focus on separate categories of passen-
gers. Accordingly, market shares do not in themselves indicate the extent to which
the parties exert a competitive constraint on each other. In addition, the presence of
only one airline on a given route does not, because of the ease of entry, amount to a
dominant position.

The Commission, supported by Ireland and Aer Lingus Group, contends that it is
apparent from the contested decision that market shares provide ‘useful first indica-
tions, which are corroborated by other information showing that Aer Lingus is
Ryanair’s closest competitor on the routes at issue in the present case.
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(b) Findings of the Court

It is settled case-law that, although the importance of market shares may vary from
one market to another, the view may legitimately be taken that very large market
shares are in themselves, save in exceptional circumstances, evidence of the existence
of a dominant position (see, in relation to abuse of a dominant position, Case 85/76
Hoffmann-La Roche v Commission [1979] ECR 461, paragraph 41, and, in relation to
the previous merger regulation, Case T-102/96 Gencor v Commission [1999] ECR
11-753, paragraph 205, and Case T-221/95 Endemol v Commission [1999] ECR
II-1299, paragraph 134). That may be the situation where there is a market share of
50% or more (see, in relation to abuse of a dominant position, Case C-62/86 AKZO v
Commission [1991] ECR I-3359, paragraph 60, and, in relation to the previous merger
regulation, Case T-210/01 General Electric v Commission [2005] ECR II-5575,
paragraph 115).

In the present case, it should be noted, first, that contrary to the submissions of the
applicant, the Commission did not base its assessment of the effects of the concentra-
tion on competition on the notion that it could ‘automatically’ be inferred from the
high market shares that the concentration would result in a significant impediment
to effective competition. On the contrary, the Commission expressly stated in the
contested decision that both the market shares and the concentration levels associ-
ated with them provided ‘useful first indications’ of the market structure and of the
competitive importance of both the parties to the concentration and their competi-
tors (see recital 348 and footnote 364, in which reference is made to point 14 of the
Guidelines). An examination of the contested decision also shows that the Commis-
sion took care to carry out an in-depth analysis of the conditions of competition by
taking account of factors other than just market shares, such as the effects of the
concentration on competition between Ryanair and Aer Lingus, the reactions which
could be expected from customers and competitors and the actual situation on each
route affected by the concentration (see paragraphs 11 to 14 above).
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It can thus not be claimed that the contested decision is based on findings related
solely to the combined market share which Ryanair and Aer Lingus would be likely
to hold if the concentration were to be implemented (‘Ryanair-Aer Lingus combined’
or ‘the merged entity’). The Commission examined, simultaneously, the statistics il-
lustrating the situation on the markets affected by the concentration at a given point
in time, and dynamic data indicating the likely evolution of those markets if the con-
centration were to be implemented.

That approach is consistent with the analytical approach which the Commission must
adopt when assessing the anti-competitive effects of a concentration, in which it ex-
amines how the notified concentration could change the factors which determine the
state of competition on a given market in order to assess whether it would give rise to
a serious impediment to effective competition (see paragraph 27 above).

Second, it should be pointed out that in its assessment the Commission could not ig-
nore the importance to be attached to those initial indications, which showed that the
implementation of the notified concentration would have enabled Ryanair to acquire
extremely high market shares.

The Commission identified in the contested decision 35 routes on which the activities
of the parties to the concentration overlap. The transaction would create a monopoly
on 22 of those routes and would lead to the creation of a very high cumulative market
share, more than 60%, on 13 others (see recitals 341 and 342 of the contested deci-
sion, in particular table 2 and the corresponding footnotes). In addition, on the routes
where Ryanair or Aer Lingus currently operates, the other party to the concentration
would represent the most likely potential competitor. Therefore, it is apparent from
those findings that the implementation of the concentration would result in the ac-
quisition of very high market shares on a significant number of routes (section 7.2 of
the contested decision).
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The Commission also stressed in the contested decision that, even on the few routes
which are not monopolised and on which a certain number of competitors operate,
such as the Dublin-London route on which the combined market share of Ryanair
and Aer Lingus is in the region of 70 to 80% and on which British Midland Airways
(BMI), British Airways and CityJet provide services, the Herfindahl-Hirschmann-
Index, which is commonly used by the competition authorities to measure the con-
centration level on a market by taking account of the respective weight of each of the
undertakings on it, was very high (between 6 000 and 6 500), as was the variation in
that concentration level before and after the implementation of the concentration
(the delta was between 3 000 and 3 500). The concentration level created through that
concentration on the 35 routes on which the activities of the parties to the concentra-
tion overlap would therefore be very high (recital 342).

Thus, on 16 routes, Ryanair and Aer Lingus would hold a cumulative market share of
100%. Those routes are Dublin-Berlin, Dublin-Bilbao (Vitoria), Dublin-Birmingham,
Dublin-Bologna, Dublin-Brussels, Dublin-Edinburgh, Dublin-Hamburg (Liibeck),
Dublin-Marseille, Dublin-Newcastle, Dublin-Poznan, Dublin-Rome, Dublin-Seville,
Dublin-Toulouse (Carcassonne), Dublin-Venice, Shannon-London and Cork-London.

On six other routes, namely Dublin-Alicante, Dublin-Faro, Dublin-Lyon, Dublin-Mi-
lan, Dublin-Salzburg and Dublin-Tenerife, Ryanair-Aer Lingus combined would hold
a total market share of almost 100%, but would not reach that level because charter
companies also sell ‘flight only’ tickets.

On the most important route, Dublin-London, which alone represents 30% of pas-
sengers transported by aeroplane between Ireland and the other Member States of
the Union, the market share of the merged entity would be in the region of 70 to 80%.
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On the other routes, the combined market share would also be very high. On the
Dublin-Manchester route, for example, the combined market share would be in the
region of 90 to 100%, the only competitor on that route being Luxair which operated
a service to and from Luxembourg via Manchester.

Anyone wishing to travel to one of the destinations cited above has a choice, the ex-
tent of which is easy to measure, prima facie, both before and after the implementa-
tion of the concentration. Very often, that element of choice would disappear purely
and simply if Ryanair were to take over Aer Lingus, as their total market share would
amount to 100% or almost 100%.

In the light of those findings, which are not disputed as such by the applicant, the
Commission was rightly able to find that the acquisition of very high market shares as
a result of both the implementation of the concentration and the concentration level
associated with it were relevant indicators of the market power which would have
been acquired by Ryanair-Aer Lingus combined.

Those findings had to be duly taken into account by the Commission and constitute,
as such, elements enabling the finding that, save in exceptional circumstances, those
extremely high market shares constituted, in themselves, evidence of the existence of
a dominant position (see paragraph 41 above).

In that regard, the Commission cannot be accused of having failed to have regard to
the burden of proof in finding, as set out in the heading of section 7.2.2 of the con-
tested decision, that ‘[t]he very high market shares on all overlap routes constitute
evidence of a dominant position’
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It should be noted that, contrary to what the applicant claims, the impact of that evi-
dence on the evaluation of competition was by no means regarded as automatic. It is
apparent from the contested decision that such evidence could have been dismissed
if those ‘useful first indications’ of the market structure and of the competitive im-
portance of both the parties to the concentration and their competitors were contra-
dicted by the other information available in the case. The Commission thus clearly set
out its approach in the contested decision by stating that it ‘[had] carefully analysed
whether there [were] circumstances which might exclude a dominant position in the
present case despite the high market shares’ (recital 351). That analysis was made
in sections 7.3 to 7.8, in relation to the assessment of the relevant factors in general
terms, and in section 7.9, in relation to the route-by-route analysis.

It is from that point of view that it is necessary to examine the arguments raised by
the applicant to contest the importance given to the market shares which Ryanair-Aer
Lingus combined would have held.

First of all, in relation to the routes on which Aer Lingus and Ryanair both oper-
ate at present, the applicant submits that the services offered by those operators are
‘highly differentiated’ and thus actually target separate categories of passengers. In
that regard, it should be noted that the issue of the differentiation of the services is the
question of their varying degree of substitutability for the customers concerned. In
the contested decision, the Commission rejected the applicant’s claim in that regard
(section 7.3). In the Commission’s view, even supposing that the applicant’s claim
were founded, the possible differences between the services offered by Ryanair and
Aer Lingus would not eliminate the risk that a concentration between those two op-
erators would significantly impede effective competition on the relevant markets. The
applicant’s argument regarding service differentiation will be examined below (see
paragraph 61 et seq. below).
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Second, as regards the routes on which only one of those companies operates at pre-
sent, the applicant submits that the mere fact of operating on a route does not give
rise to a dominant position in so far as it would be easy for other airlines to enter
the market. That argument relates to the issue of entering the market and will be ad-
dressed in the examination of the second plea in law, which is devoted to that issue.

Therefore, it is only if those arguments were upheld by the Court that it could be
found that the applicant is right to dispute the importance to be attached to the mar-
ket shares which would have been held by the merged entity. At this stage in the
analysis, the Commission cannot however be criticised for having taken account, in
the contested decision, of the size of the market shares and the concentration levels
in relation to the various relevant markets.

2. The failure to take account of the ‘fundamental differences’ between Ryanair and
Aer Lingus

The applicant essentially submits that, as its services differ from those of Aer Lingus,
the two airlines are not in competition to such a degree that the concentration would
significantly impede competition. It claims that, in the contested decision, the Com-
mission could not have concluded the contrary since it failed to establish that Ryanair
and Aer Lingus were close competitors.

It is necessary for the Court to assess, one by one, the arguments of the parties relating
to the use of the ‘closest competitors’ concept and the ‘automatic’ inference that there
are significant competitive constraints, the arguments relating to the ‘fundamental
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differences’ concerning operating costs, prices charged and service levels, and those
relating to the difference between the destination airports.

(a) Reliance on the ‘closest competitors’ concept and the ‘automatic’ inference that
there are significant competitive constraints

Arguments of the parties

The applicant maintains that the Commission was guilty of a fundamental fallacy’ in
considering that, if it can be shown that Ryanair and Aer Lingus are ‘closest competi-
tors; it ‘automatically’ follows that they are close competitors exercising significant
competitive constraints on each other without there being any need to examine the
closeness of that competitive relationship. However, Aer Lingus’s range of services
is not substitutable for that of Ryanair, but is closer to that of traditional full-service
airlines. ‘Significant differences’ between the two companies enable Aer Lingus to
charge substantially higher prices than those of Ryanair. The closeness of the com-
petitive relationship between Ryanair and Aer Lingus should therefore be analysed in
order to determine its effects on actual competition. If, as the applicant claims, their
services are substantially different, Ryanair and Aer Lingus cannot be regarded as
‘adequate substitutes, even where they are the only two airlines serving a given route.
In other words, the passengers concerned may choose not to travel rather than to opt
for the other airline.
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The Commission, supported by Ireland and Aer Lingus Group, contends that, in the
contested decision, it analysed in detail the competitive relationship between the two
airlines before finding, to the required legal standard, that Ryanair and Aer Lingus
were close competitors that constrain one another in terms of competition and that
those constraints would disappear if the concentration were implemented.

Findings of the Court

In the applicant’s view, even assuming that Aer Lingus and Ryanair could be regarded
as ‘closest competitors” on all of the routes at issue, none the less, as a result of the
‘fundamental differences’ which exist between them, the Commission could not take
that finding and infer ‘automatically’ from it that the two companies exercise a signifi-
cant competitive constraint on each other and that the concentration would remove
those constraints, without examining the closeness of that competitive relationship.

Before examining the arguments relating to the differences alleged by the applicant
and their impact on the competitive relationship between Ryanair and Aer Lingus
(see paragraph 70 et seq. below), it must be noted at the outset that the analysis car-
ried out by the Commission in the contested decision is not the same as the one
described by the applicant.

That analysis is divided into two stages. First, the findings made by the Commission
on the competitive relationship between Ryanair and Aer Lingus result from lengthy
discussion (sections 7.3 and 7.4 of the contested decision). In that discussion the
Commission examined in detail the arguments put forward by Ryanair, and set out
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in the present action, concerning the service differentiation. Next, contrary to what
the applicant claims, the assessment in the contested decision of the effects of the
concentration on competition was not carried out ‘automatically’ on the basis of the
mere finding that Ryanair and Aer Lingus are ‘closest competitors. The Commission
carefully set out in the contested decision the reasons why the concentration would
significantly impede effective competition in the common market on the 35 routes on
which the services overlap and on the 15 routes operated by Aer Lingus on which the
services do not overlap (sections 7.5, 7.6 and 7.9).

Consequently, as is the case with the importance to be given to the cumulative market
shares (see paragraph 58 above), it is the response to the applicant’s arguments relat-
ing to the alleged impact of the service differentiation on the competitive relationship
between Aer Lingus and Ryanair (see paragraph 70 et seq. below) which will enable
the Court to determine whether or not the conclusions drawn by the Commission in
its assessment of the effects of the concentration on competition are well founded.

In any event, since the service differentiation alleged by Ryanair was examined in the
contested decision, it can thus not be claimed in this case that the Commission ‘auto-
matically’ inferred from the finding that Ryanair and Aer Lingus are ‘closest competi-
tors’ on all of the relevant routes that the two airlines exercised a significant competi-
tive constraint on each other which the concentration would eliminate and there was
no need to examine the closeness of that competitive relationship.
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(b) The ‘fundamental differences’ concerning operating costs, prices charged and
different service levels

Arguments of the parties

First, the applicant maintains that the difference between its operating costs and
those of Aer Lingus shows that neither company exerts significant competitive con-
straints on the other. Ryanair’s lower cost base allows it to charge significantly lower
prices than Aer Lingus and, thus, to serve a separate segment of the market. The
Commission failed to analyse the impact of that difference on competition. Moreover,
after observing that Aer Lingus’s operating costs are in line with those of low-fares
carriers such as easyJet or Virgin Express, the Commission was not entitled to infer
therefrom, in section 7.3.3 of the contested decision, that Aer Lingus was ‘among the
closest competitors of Ryanair even in terms of unit costs’ Reliance on that notion
of ‘closest competitors’ derives from an analytical error. Moreover, the Commission
includes Aer Lingus’s long-haul flights in the calculation of Aer Lingus’s average op-
erating costs. Since operating costs per kilometre are substantially lower on long-haul
flights than on short-haul flights, their inclusion has the effect of significantly under-
stating Aer Lingus’s average costs per kilometre for the purpose of comparison with
low-cost carriers that operate only on short-haul routes. Furthermore, if, as the Com-
mission contends, Aer Lingus’s average costs are comparable to those of low-cost
carriers and only 50% or so higher than Ryanair’s, Aer Lingus should be able make
substantially higher profits than Ryanair, because its average fare is over 100% higher
than Ryanair’s. In reality, Ryanair is far more profitable than Aer Lingus.
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Second, the applicant emphasises the difference between its prices and those of Aer
Lingus. That difference is the result of the difference in the two companies’ costs and
demonstrates a ‘high level of differentiation’ The Commission was wrong to consider,
in recital 371 of the contested decision, that a price difference of EUR 30 is not signifi-
cant, given that the average price of a Ryanair ticket is EUR 41. Ryanair’s lower prices,
being less than half of Aer Lingus’s, enable it to attract customers who, in the absence
of such moderate prices, would not fly at all. The Commission should have inferred
from this that Aer Lingus exercised no competitive constraint on Ryanair. In recog-
nising in recital 413 of the contested decision that Ryanair’s prices were on average
lower than those of Aer Lingus, the Commission should have concluded that the two
companies targeted two entirely separate segments of the market. Moreover, Ryanair
and Aer Lingus operate on the basis of very different business models. Aer Lingus
may indeed have moved away from the business model of the traditional full-service
airline by adopting some of the traits of low-fare carriers. However, it continues to
use primary airports and offer certain services that allow it to charge significantly
higher fares than those of Ryanair. Aer Lingus customers are thus prepared to pay a
supplement over the fares of its low-price competitors in order to get a wider range
of services.

Third, the applicant claims that it is apparent from recital 367 of the contested de-
cision that Ryanair is a ‘no-frills’ airline and Aer Lingus is a ‘mid-frills’ airline and
the Commission attempts to minimise the impact of that difference on the degree to
which the two companies compete. The Commission failed to analyse the extent to
which those differences matter or to put forward convincing evidence to demonstrate
why those significant differences are irrelevant for determining the existence of a sig-
nificant impediment to effective competition. Such differentiation was evidenced by
the statements of Aer Lingus and the Irish Government prior to the public bid, before
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the Government and the company ‘did a U-turn; claiming that Aer Lingus was a low-
fares carrier.

The Commission, supported by Ireland and Aer Lingus Group, disputes the appli-
cants’ arguments by referring to the contested decision.

Findings of the Court

Although, in the contested decision, the Commission recognised the existence of dif-
ferences between Ryanair and Aer Lingus, it did not draw the same conclusions as the
applicant. Those differences did not prevent the Commission from finding that, of all
the competitors which operate on the various routes affected by the concentration,
Aer Lingus was Ryanair’s biggest and closest competitor.

As regards the difference in the operating costs of Aer Lingus and Ryanair, the latter
reiterates its argument that the difference in costs enables it to serve a separate seg-
ment of the market. In the applicant’s view, the Commission should have analysed the
impact of that difference on the competitive relationship between the two airlines.

However, it is apparent from the contested decision that the Commission recognised
that Ryanair’s operating costs were lower than Aer Lingus’s, but also noted that, in re-
lation to the other airlines, Aer Lingus’s costs were generally very low and situated the
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airline in the group of low-cost carriers rather than in the group of network airlines
(see section 7.3.3, in particular recital 374).

The Commission thus set out in the contested decision the reasons why it considered,
in the light of the information available, that Ryanair’s operating costs per kilometre
were lower than 4 cents, whereas Aer Lingus’s were almost 5.9 cents. The Commis-
sion acknowledged that Ryanair’s objection that those figures also included Aer Lin-
gus’s long-haul flights (which generally have lower operating costs per kilometre) was
justified. However, it pointed out that 87% of Aer Lingus’s passengers travelled on
short-haul flights and that the alternative figure put forward by Ryanair of almost 8
cents per kilometre was not substantiated (see section 7.3.3 of the contested decision,
in particular recitals 375 and 377).

In any event, it is apparent from graph 1 set out in recital 375 of the contested deci-
sion that the operating costs per kilometre of a network airline (such as British Air-
ways, Air France or Lufthansa) are almost 12 cents whereas those of Virgin Express
or easyJet are in the region of 7 cents and just over 6 cents respectively. The margin
defined by the Commission and Ryanair, of between 5.9 and 8 cents per kilometre,
thus situates Aer Lingus in the same group as Virgin Express or easyJet, whose oper-
ating costs are ‘lower’ (recital 375) or ‘significantly lower’ (recital 376) than those of
large network airlines (a difference of at least 4 cents per kilometre), even if they are
‘higher’ or ‘significantly higher’ than Ryanair’s (a difference which varies between 2
and 4 cents per kilometre).
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Consequently, although there is a difference in operating costs between Ryanair and
Aer Lingus, as the Commission recognised in the contested decision, that still does
not support the applicant’s claim that the Commission could not consider that Aer
Lingus and Ryanair are ‘closest competitors; since Aer Lingus’s operating costs are ac-
tually lower than those of the network airlines and neither Virgin Express nor easyJet
are in competition with Ryanair on the routes on which their services departing from
Ireland overlap (recital 376 of the contested decision).

That observation is also supported in the contested decision by the finding that the
evolution of Aer Lingus’s unit costs over time further highlights its ‘gradual migra-
tion’ from a traditional to a low-cost business model (see recital 378, in particular
graph 2 on Aer Lingus’s operating costs over time from 2001 to 2005).

In addition, although, as pointed out by the applicant, low operating costs have an
impact on the profitability of the undertaking (see paragraph 70 above), that still does
not lead to the conclusion that the services which it offers are not in competition with
those of Aer Lingus. The latter offers higher-end services while attempting to bring its
business model into line with Ryanair’s cost structure, which differentiates it further
from the cost structure of network airlines.

As regards the difference between the prices charged by Ryanair and those charged
by Aer Lingus, the applicant submits that the difference is such that the Commission
should have inferred from it that Aer Lingus did not exert a competitive constraint
on it. According to the applicant, an average price difference of EUR 30 is significant,
since the average price of a Ryanair ticket is EUR 41. In addition, Ryanair’s lowest
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prices, which are less than half the price of Aer Lingus’s, enable the applicant to at-
tract customers who would not travel by aeroplane if such prices were not available.

Just as it recognised that there was a difference in the operating costs, the Commis-
sion recognised in the contested decision that there was a difference between the
average prices charged by Aer Lingus and those charged by Ryanair. That point is not
disputed by the parties.

However, it should be pointed out that, in the contested decision, the Commission
stated, first, that although the prices charged by Aer Lingus were generally higher
than those charged by Ryanair that was not always the case and, second, that the price
comparison was made more delicate by the fact that it was difficult to know which
taxes and charges had been taken into account in the calculation of the average price
of short-haul flights indicated by Ryanair, of EUR 41 for 2006, when, for Aer Lingus,
an average price was given of EUR 91, or of between EUR 65 and 75 before charges
and taxes (see section 7.3.2, in particular recital 371 and footnotes 385 and 386).

In the light of the above, it should be noted that the dispute relating to the average
prices charged by Ryanair and Aer Lingus concerns the consequences of that price
difference. Although the applicant claims that the price difference enables the finding
that Aer Lingus does not exert a competitive constraint on Ryanair, the Commission
considers that it is apparent from the analysis of the prices charged that Aer Lingus is
closer to Ryanair than any of the other competitors operating on the routes on which
their services overlap could be (see recitals 368 to 370 of the contested decision in
relation to the assessment of the economic model, which is then reproduced in re-
cital 371 in relation to the comparison of average prices in the following terms: ‘[t]he
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same consideration applies to the fact that Aer Lingus’s average prices are higher than
Ryanair’s prices’).

As regards the competitive constraint exerted by Aer Lingus, that issue is dealt with
in section 7.4 of the contested decision, which concerns the competition between
the parties to the concentration at the material time, and in sections 7.5, 7.6 and 7.9,
in which the Commission examines the effects of the concentration on competition.
That issue is thus not dealt with in section 7.3, in which the Commission set out the
reasons why it considered that Ryanair and Aer Lingus were ‘closest competitors’ on
all of the relevant routes.

Consequently, the findings made in recital 371 of the contested decision provide a
basis for the Commission’s conclusion in section 7.3 in the sense that it is apparent
from the information set out therein that the prices charged by network airlines, com-
municated by Ryanair, which offer a full on-board service are much higher that those
charged by Aer Lingus (EUR 216 for Air France, EUR 225 for Lufthansa and EUR 268
for British Airways). Ryanair’s and Aer Lingus’s prices are indeed ‘well below the price
level of the competitors they face on the respective routes’ (recital 371). The Commis-
sion also explained that the difference in prices charged by Ryanair and those charged
by Aer Lingus made it necessary to take account of some quality advantages associ-
ated with Aer Lingus’s service, such as the fact that it serves primary airports, offers
business lounges and higher service orientation (recitals 371 and 372). The analysis
made in the contested decision of the prices charged by Ryanair and Aer Lingus thus
provides a basis for the Commission’s conclusion that Ryanair and Aer Lingus are
‘closest competitors’ on all of the relevant routes.
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According to the applicant, such an analysis is not compatible, however, with the find-
ing made in the second sentence of recital 413 of the contested decision, which states:

“The factors detailed above [in relation to the customer perception of Aer Lingus and
Ryanair (section 7.3.5)] clearly indicate that Ryanair and Aer Lingus are close com-
petitors. The Commission nevertheless acknowledges that Ryanair has on average
lower prices than Aer Lingus, and that, at least hypothetically, it would be possible
that Aer Lingus and Ryanair serve two entirely separate consumer segments’

That reference to a possible segmentation of demand on the basis of the prices charged
does not, however, lead to the conclusion that Ryanair and Aer Lingus are not close
competitors. The concept of ‘competitor’ is to be assessed on the basis of the informa-
tion available in the case. Various factors are put forward by the Commission in sup-
port of that finding, with which it concludes section 7.3 of the contested decision. It
should be noted, for example, that, on the 22 routes on which Ryanair and Aer Lingus
are the only airlines in operation, at present there are no other airlines in a position to
offer scheduled air transport services. On those markets, whose definition is not dis-
puted as such by the applicant (see, however, in relation to the argument concerning
destination airports, paragraph 95 et seq. below), Aer Lingus thus remains Ryanair’s
closest competitor. The issue of entries onto the market will be examined along with
the second plea in law, which is devoted to that issue.

As regards the difference in the level of services, the applicant’s argument merely re-
iterates a difference already known to the Commission and which is referred to in the
contested decision. For example, in recital 367, although the Commission regarded
Ryanair flights as ‘no-frills’ flights and Aer Lingus’s services as ‘mid-frills; it stated
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immediately afterwards that, for the purposes of the contested decision, ‘both air-
lines [could] be considered “low-frills” carriers; since following the latest adaptations
of Aer Lingus’s service model, the services included in the Aer Lingus base fare are
broadly in line with those included in the Ryanair base fare and in stark contrast to
traditional ‘full service airlines such as British Airways or Lufthansa’

In its written submissions the applicant recognises, inter alia, that ‘Aer Lingus may
indeed have moved away from the business model of the traditional full-service air-
line by adopting some of the traits of low-fare carriers’ (see paragraph 71 above). That
point was confirmed at the hearing.

In any event, the evolution of Aer Lingus’s unit costs over time further highlights its
‘gradual migration’ from a traditional to a low-cost business model (see paragraph 80
above) and the services which Aer Lingus provides are situated, at the very least, be-
tween those provided by Ryanair and those provided by network airlines which offer
a full on-board service.

Consequently, even if Aer Lingus does not have the very low operating costs of
Ryanair, does not charge the same prices as Ryanair and does not offer as few services,
the fact remains that Aer Lingus is restructuring its business model to resemble that
of its competitor.

Therefore, the applicant does not show to the required legal standard that the Com-
mission wrongly concluded in recital 431 of the contested decision that Aer Lingus
and Ryanair were ‘closest competitors’ on the relevant routes out of Ireland. That
conclusion may thus be taken into consideration in the examination of the effects of
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the concentration on competition and the criticisms advanced by the applicant on
this point must be rejected (see paragraphs 58 and 63 above).

(c) The difference between the destination airports

Arguments of the parties

First, the applicant claims that Ryanair and Aer Lingus use fundamentally different
types of airport. Aer Lingus uses primary airports that are closer to city centres and
offer better services and are therefore more expensive than secondary airports. Sec-
ondary airports, used by Ryanair, enable it to keep its costs low and prevent it from
competing against Aer Lingus for passengers wishing only to use primary airports.
By acquiring Aer Lingus, Ryanair would be in a position to compete in the primary
airports. According to the applicant, the Commission failed to produce clear and
convincing evidence to show that Aer Lingus flights to primary airports and
Ryanair flights to secondary airports exercised significant competitive constraint on
each other. The data relied on in the contested decision do not support the conclusion
that those flights are sufficiently close substitutes to require them to be included in the
same market. Moreover, the Commission used the information available ‘in a highly
selective and inconsistent manner. Having been unable to find any uniform set of
criteria, it instead assembled several different criteria and then foraged among those
numerous indicators to find any criterion to justify a finding that the primary and
secondary airports were in the same market. The Commission ignored or distorted
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the opinions of Birmingham and Vienna Airports and of the UK Civil Aviation Au-
thority in order to conclude that primary and secondary airports are substitutable.
It thus did not use reliable evidence or robust methodology. Furthermore, although
the Commission presented the responses of competitors to claim that those airports
were substitutable, those responses demonstrate on the contrary that there was no
clear and convincing evidence on that point (see response of British Airways and
the situation of the London airports). It was unclear from the table addressed to the
competitors whether respondents were expected to mark airports as suitable for each
type of passenger or as substitutes for each other. In some cases, airlines made a mark
against only one of the airports in each city pair, highlighting the confusion.

Second, the applicant claims that the Commission’s use of airport catchment areas as
a basis for determining whether flights to different airports belong to the same mar-
ket is flawed. The Commission uses an unsubstantiated ‘rule of thumb’ which defines
an airport’s catchment area as the area within either 100 kilometres or within a one
hour drive from the airport (recital 83 of the contested decision). That rule is ‘far too
vague to be useful; in so far as it fails to recognise the actual distribution of passengers
within the area and is unrealistic in the context of routes between Ireland and the
United Kingdom, where all the flights are no more than one hour. The Commission
thus worked on the false assumption that passengers ‘would bypass their nearest air-
port, drive for an hour and then catch a flight of perhaps 50 minutes or so. Moreover,
the calculation of the time necessary to reach an airport by public transport or by car,
set out in recital 78, takes no account of the various delays or of the cost associated
with using public transport. Finally, the Commission does not take account, in re-
citals 114 to 116, of the real figures for the specific airports in question, in particular
regarding the data from the UK Civil Aviation Authority.
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Third, the applicant criticises certain assessments or findings set out in the contested
decision. First of all, it complains that in recital 92 the Commission took into account
the marketing practices of Ryanair whereby it presents Ryanair flights as substitutes
for flights to primary airports. The marketing labels used by an undertaking for its
products do not, in its view, constitute a sufficiently safe or sound basis for defin-
ing markets. For example, Vienna and Bratislava Airports cannot belong to the same
market simply because Ryanair markets its service to Bratislava as a service to ‘Brati-
slava (Vienna). Next, the applicant claims that in recital 99 the Commission should
not have used the concept of ‘airport system’ referred to in Council Regulation (EEC)
No 2408/92 of 23 July 1992 on access for Community air carriers to intra-Community
air routes (O] 1992 L 240, p. 8) to support the view that certain airports are substi-
tutable. That system was not designed for the purpose of market definition and the
recasting of Regulation No 2408/92 and its associated regulations should end that
approach to airport systems. The applicant also submits that the Commission’s price
analysis is ‘flawed’ and does not provide reliable grounds for the conclusion that Aer
Lingus flights into primary airports and Ryanair flights into secondary airports are
‘close substitutes. The analysis provides no way to identify whether co-movement of
prices is due to substitutability or to common influences. Finally, the applicant main-
tains that the passenger survey is ‘seriously flawed’ both in terms of the design of the
questions and the sampling techniques employed. It was not designed to measure
substitutability between airports, since passengers were never asked whether they
envisaged flying to different destination airports. In numerous cases, the data relied
on by the Commission in that regard actually indicate the opposite conclusion.

The Commission, supported by Ireland and Aer Lingus Group, disputes the appli-
cant’s arguments by referring to the contested decision.
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Findings of the Court

In its written pleadings the applicant reiterates the arguments which it raised during
the administrative procedure to criticise the definition of the relevant market on the
basis of the city of origin and the city of destination. Those arguments were examined
and dismissed by the Commission in the contested decision and their mere repetition
before the Court cannot, for the reasons set out below, suffice to call that analysis into
question.

As regards the complaint that the Commission failed to produce clear and convin-
cing evidence to show that Aer Lingus flights to primary airports and Ryanair flights
to secondary airports exercised significant competitive constraint on each other, it
should be pointed out that that complaint essentially amounts to a criticism of the
Commission’s use of the market as defined in the contested decision in order to as-
sess the effects of the concentration on competition within the relevant markets. The
applicant recognises this implicitly when it claims that the data relied on in the con-
tested decision ‘do not support the conclusion that those flights are sufficiently close
substitutes to require them to be included in the same market’ (see paragraph 95
above).

In that regard, it should first be noted that the scope of that complaint needs to be
put into perspective in the light of the fact that, on 16 of the 35 relevant routes,
Ryanair and Aer Lingus serve the same airports (recital 71 of the contested decision).
Therefore, that complaint concerns only 19 of those 35 routes (that is 54.2% of them)
and thus has no relevance to the other 16 routes affected by implementation of the
concentration.
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In relation to those 19 routes, the applicant merely complains that the destination
airports are different but without seeking to refute, in concrete terms, the reasoning
set out in the contested decision in relation to the impact of that difference on both
the definition of the market and the assessment of the effects of the concentration on
competition. The Court points out that, in the contested decision, the Commission
noted that the markets for passenger air transport could be defined on the basis of
individual routes or a bundle of routes, to the extent that there is substitutability be-
tween them according to the specific features of the case (recital 55 and the case-law
cited in footnote 53, in particular Case T-177/04 easyjet v Commission [2006] ECR
I1-1931, paragraphs 54 to 61).

In that regard, it should be noted that the Commission drew up, first of all, an analyt-
ical framework for the definition of the relevant market for the various relevant routes,
irrespective of whether airport pairs or city pairs were being analysed (section 6.3.3 of
the contested decision). The different criteria used to characterise the substitutability
of scheduled air transport services departing from different airports are set out in
recital 99. Those criteria are as follows: distances and travelling times using the in-
dicative benchmark of 100 km or one hour driving time, the views of competitors, the
views of the airports concerned and of Member States’ civil aviation authorities, the
estimated proportion of leisure passengers on a route, the so-called ‘airport system’
pursuant to Annex II to Regulation No 2408/92, marketing practices, whether trans-
port services exist between the secondary airports and certain cities, and the result
of the Commission’s price correlation analysis for 17 city-pair routes out of Dublin.

Next, the Commission analysed in detail the relevant market on each of the routes at
issue (section 6.3.4 of the contested decision). For each of the cases in which it found
there to be substitutability, the Commission applied various criteria on the basis of
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the information available. In its view, the choice of passengers to opt for one airline or
the other is the result of a combination of those factors.

On the other hand, the Commission came to the conclusion on various occasions
that flights to different destination airports situated close to the same city did not fall
within the same market. In recitals 178 to 183 of the contested decision, the Com-
mission essentially considered, in particular, that Rennes and Nantes Atlantique air-
ports were not substitutable for the following reasons: they were slightly outside the
benchmark of 100 km or one hour driving time, Ryanair does not market its service
to Nantes with reference to Rennes, and vice-versa, there are no significant differ-
ences between the two airports which would be an incentive for passengers located
in Rennes to travel to Nantes for a flight, and vice versa, and the available data was
not sufficient for the Commission to conduct a meaningful price correlation anal-
ysis. The mere fact that Aer Lingus regards Rennes and Nantes Atlantique airports
as substitutes was not sufficient, in the Commission’s view, to conclude that they are
substitutable. In recitals 197 to 203, the Commission also made a distinction between
Amsterdam Schiphol and Eindhoven for the same reasons as those given in relation
to Nantes Atlantique and Rennes airports and because it had considered in an
earlier decision that there was a low degree of substitutability (Commission decision
of 22 September 1997, Case COMP/M.967 — KLM/Air UK, paragraph 24).

In addition, it should be noted that the point of view of the airports is also given at
various points in the contested decision (see, for example, recitals 132, 145 and 151),
as is the point of view of the UK Civil Aviation Authority (see, for example, recitals
128 and 138). As regards the reference to the distinction between time-sensitive and
non-time-sensitive passengers made by the UK Civil Aviation Authority, the Com-
mission gave several reasons in the contested decision why that distinction could be
regarded as irrelevant in this case (recitals 85 and 316 to 319).
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17 In particular, the Commission stated, in a convincing manner, that that formerly
clear distinction between the two categories of passenger had become increasingly
blurred. That tendency had already been referred to by the Commission in previous
cases (Cases COMP/M.3280 — Air France/KLM and COMP/M.3770 — Lufthansa/
Swiss, referred to in footnote 329 of the contested decision) and was confirmed in
the responses to the questionnaires sent to competitors on 6 November 2006 (the
responses referred to in footnote 328), which the applicant in the present case does
not dispute. The responses of the corporate customers during the Commission’s in-
vestigation show that the best fare criterion is also quite important. In the order of
importance expressed by those customers, that criterion ranked above the criterion
of closeness of airport to final destination and below that of best time, which has be-
come less absolute in the light of the high number of flights often provided by no-frills
airlines (recital 316 of the contested decision).

s In addition, as regards the opinions of Birmingham airport (recital 138 of the con-
tested decision) and Vienna airport (recital 223), the applicant does not state how ex-
actly those opinions were distorted. In addition, at the hearing the applicant expressly
waived its right to expand on that argument. Those opinions, which do not come to
the conclusion that there is substitutability, are faithfully reproduced in the contested
decision and the Commission was also in possession of other information capable
of supporting the conclusion which it arrived at in the contested decision. The tech-
nique used by the Commission of bundling evidence to assess a concentration may, of
course, include positive and negative factors. The conclusion which the Commission
arrived at following its analysis of the various factors taken into consideration cannot
be called into question simply because a negative factor also emerges from the in-
vestigation. That factor is duly noted and was taken into account by the Commission
and, contrary to what the applicant asserts without demonstrating its assertion in any
other way, was not distorted.
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109 In addition, contrary to what the applicant claims, it is apparent from the response
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given by British Airways to the questionnaire sent by the Commission that, as regards
the London airports, ‘there [was] very significant overlap in the catchment areas and
all London airports [could], and do, compete with each other for both [long-haul] and
[short-haul] traffic’ It is also apparent that, as regards the other airports on the list
set out in question 22 of that questionnaire, British Airways considers that it ‘would
generally conclude that all of the airports listed do compete for all passengers’ As re-
gards the claim that the responses of the competitors do not show that all the primary
and secondary airports were substitutable, in relation to London in particular, the
responses of Ryanair’s competitors on that route prove the contrary.

As regards Ryanair’s criticism in relation to the use of a ‘rule of thumb’ to define the
catchment zones of airports in order to determine the relevant markets, the Com-
mission acknowledges the approximate nature of that rule in the contested decision
(recital 83: ‘It should, however, be noted that the Commission uses the 100 km [or]
1 hour-“rule” only as a first “proxy” to define a catchment area. Due to the specifici-
ties of the respective airport and other evidence, the catchment area may be wider in
reality and will therefore be discussed in greater detail on a case by case basis in the
individual airport pair analysis’).

In response to Ryanair’s criticism in that regard concerning the statement of objec-
tions, the Commission noted in the contested decision that the 100 km or one hour
driving time benchmark was a proxy based on the results of the view of airports on
what they considered to be a reasonable catchment area (recital 85). It is apparent
from the responses to the questionnaire sent to the airports that the catchment area
which airports present to airlines is at least 100 km or one hour driving time if not
more (recital 82). In addition, as stated by the Commission in response to the argu-
ments raised by the applicant in its written pleadings, the fact that the duration of
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flights on routes between Ireland and the United Kingdom is relatively short does not
alter that assessment in any way. In many cases, there are special bus services which
link secondary airports to the city centre with a timetable which is adapted to the
flight times. The Commission’s approach is consistent with the reply of the UK Civil
Aviation Authority.

12 In the light of the above factors and explanations, the Commission cannot be criti-
cised for having used the 100 km or one hour driving time benchmark in defining the
catchment areas of the airports.

u3s  As regards the criticism that in recital 92 of the contested decision the Commission
took into account the way in which Ryanair markets itself by presenting its flights
as alternatives to flights to principal airports, it must be noted that such marketing
was just one of the many factors which were taken into account. Such a practice is
intended to make it easier for customers who might be interested in booking a flight
with Ryanair to identify the flight destinations available. That cannot be called into
question merely because Ryanair asserts, without any other demonstration, that the
names under which it markets its services to certain airports do not constitute a suf-
ficiently certain and solid basis on which to define markets. That assertion cannot
suffice to deny that element any relevance in the set of factors used by the Commis-
sion. As regards the example of Vienna and Bratislava referred to by the applicant,
the Commission based its assessment also on other factors and not just Ryanair’s
marketing practice. It also examined the indicative benchmark of 100 km or one hour
driving time, the point of view of the national authorities and of the competitors and
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the results of the customer survey (section 6.3.4.15). In addition, the Commission
based its findings, in its route-by-route analysis (section 6.3.4), on the 100 km or one
hour driving time benchmark, on the point of view of the national authorities and
of the competitors and the results of the customer survey. The Commission’s assess-
ments in that regard are always based on the use of a set of factors which it sets out
and analyses individually.

In relation to the criticism regarding the reference made, in recital 99 of the contested
decision, to the ‘airport system’ used in Regulation No 2408/92 to support the finding
that certain airports can be regarded as substitutable, it is apparent from that recital
that the fact that the airports at issue belong to an ‘airport system’ within the mean-
ing of Regulation No 2408/92 provides ‘supplementary evidence which supports the
finding that airports listed under that regulation belong to the same conurbation and
can be considered substitutable from the demand side! In Regulation No 2408/92,
which was in force at the time the contested decision was adopted, the airport system
is defined as meaning ‘two or more airports grouped together as serving the same
city or conurbation, as indicated in Annex II' Therefore, the fact that two or more
airports are mentioned in Annex II as an airport system may be taken into account
when determining whether those airports serve the same destination, which is a fac-
tor indicating that those airports are substitutable for passengers wishing to travel
to a given destination. That assessment cannot be called into question by the fact
that the Commission took the initiative to clarify and simplify the rules on traffic
distribution between airports serving the same city or conurbation, its proposal to
that effect having since been adopted by the European Parliament and the Council of
the European Union. In Regulation (EC) No 1008/2008 of the European Parliament
and of the Council of 24 September 2008 on common rules for the operation of air
services in the Community (Recast) (O] 2008 L 293, p. 3), which, since the adoption
of the contested decision, has repealed Regulation No 2408/92, reference is still made
to the principle of traffic distribution between airports serving the same city or con-
urbation, even if the expression ‘airport system’ is no longer used.
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In relation to the criticism of the price correlation analysis carried out during the
administrative procedure, it should be noted that the Commission recognises that
the price correlation does not prove that two airports fall within the same market.
However, the Commission correctly submits that such a factor, together with others,
constitutes a relevant factor for the analysis. According to the contested decision the
Commission’s analysis is an ‘empirical analysis’ (recital 121). The footnote under re-
cital 121 also states the following:

‘It is important to note with respect to all the analysed city pairs that the Commission
has taken the economic evidence on price correlation into account as additional ele-
ments that support its view. ... This is because prices movements may be influenced
by other factors which can lead to low price correlation’

That is the context in which the assessments made in the contested decision on the
basis of the results of the ‘empirical analysis’ of the price correlation must be taken
into account. The Commission can thus not be criticised for having set out the rea-
sons why the price correlation analysis could lead to limited results while stressing at
the same time that those results, as limited as they might be, could none the less be
taken into consideration under certain conditions.

In those circumstances, the applicant does not show precisely how the Commis-
sion exceeded the limits of its powers of appraisal of economic situations (see para-
graphs 31 and 32 above). The criticism made in that regard by the applicant is general
and fails to take account of the use made by the Commission of the results of the price
correlation analysis.
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us In relation to the criticism of the results of the passenger survey, it should be noted
that that point was also raised by the applicant in the context of another argument
and will be examined with that argument (see paragraph 202 et seq. below). In any
event, it is apparent from recital 94 of the contested decision that the Commission
was fully aware of the limits of the customer survey carried out at Dublin airport,
since the survey was carried out primarily with the aim of testing Ryanair’s claim
that, from the perspective of the consumer, Ryanair and Aer Lingus were not in com-
petition. The sample of routes included all London airports and a limited number of
routes where the parties to the concentration offered flights to various airports close
to the same city. The Commission considered that, where passengers considered an
airline travelling to a different airport as an alternative it could be inferred that the
passenger air transport services in question were likely to exert a competitive pres-
sure on each other. In that regard, the Commission stated that ‘such evidence [was]
of an indirect nature since respondents to the ... questionnaire were not asked to
explicitly state whether they would consider travelling to a different airport’ In recital
122 of the contested decision, that survey is also referred to as ‘indirect evidence’ In
footnote 91, the Commission also stated that the customer survey only included a
subset of the routes where the parties to the concentration serve different airports
and that, consequently, the survey was ‘informative’ only for those routes. That is the
context in which the assessments made in the contested decision on the basis of the
results of the customer survey must be taken into account. The Commission can thus
not be criticised for having set out the reasons why the customer survey had certain
limits but stating at the same time that its results were none the less of some value for
the relevant routes.

us In those circumstances, the applicant fails to show how the Commission exceeded
the limits of its power of appraisal of economic situations. The criticisms made in
that regard by the applicant are general and fail to show how, in the context of those
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arguments, the design of the questions and the sampling techniques employed were
‘seriously flawed:

3. The competitive advantage of having a base at Dublin airport

(a) Arguments of the parties

The applicant denies that the fact that Ryanair and Aer Lingus have bases at Dublin
airport means that they can be regarded as closest competitors. According to the ap-
plicant, the place where the aircraft is based is entirely irrelevant to passengers and
is of relatively little significance to the airlines. An airline with a base at the other
end of a route might be a credible competitor to Ryanair. For example, BMI, with a
base at Heathrow airport and with an aircraft based overnight at Dublin airport, is
a closer competitor to Aer Lingus than Ryanair on the Dublin-London (Heathrow)
route, since Ryanair does not even operate flights to Heathrow.

The Commission disputes that line of argument and claims that airlines do not nor-
mally start operations on a route unless that route is linked to a base.
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(b) Findings of the Court

In recitals 380 to 399 of the contested decision the Commission set out the reasons
why having an important base at Dublin airport corroborated the finding that the two
companies are ‘closest competitors’. According to the contested decision, such a base
enables airlines to realise cost savings due to economies of scale and scope and allows
for increased flexibility to adjust to fluctuations in demand, since those advantages
are proportionate to the size of the base. The Commission stated that the majority
of carriers use base airports (recitals 393 and 394) and dismissed the observations
made by Ryanair during the administrative procedure, to the effect that, first, com-
petitors which base their aircraft overnight at Dublin airport should be regarded as
being equally as close to Ryanair as Aer Lingus is and, second, it is not really relevant
whether the base is located in Ireland or at the other end of the route (section 7.3.4).

In that regard, it should be noted that the arguments raised by Ryanair in the context
of this application merely reiterate the observations which it made during the ad-
ministrative procedure, but do not call into question the validity of the Commission’s
reasoned findings in the contested decision dismissing those arguments.

It is apparent from the analysis set out in the contested decision that it is rare for car-
riers which operate on routes not to use a base airport; it grants them an economic
advantage. The fact that both Ryanair and Aer Lingus have an important base at Dub-
lin airport thus had to be taken into consideration in so far as that enables these
two companies, among others, to benefit from similar advantages (sections 7.3.4.1
and 7.3.4.2). For the reasons set out in the contested decision, this situation is not
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comparable to that of competitors which base their aircraft overnight at Dublin air-
port, in particular given the significant differences in terms of economies of scale and
scope which a base airport provides (section 7.3.4.3), nor to that of competitors which
have a base at the destination airport, because of the particularities of Dublin airport
(section 7.3.4.4).

As regards the latter point, the applicant’s arguments are not sufficient to call into
question the analysis set out in recitals 404 to 407 of the contested decision, at the end
of which the Commission considered that the increased flexibility of having a base at
Dublin conferred a specific advantage to the parties to the concentration. The follow-
ing factors were taken into consideration in that regard:

— on 12 of the routes on which the services of the parties to the concentration over-
lap without constituting a monopoly, the remaining competitors do not neces-
sarily operate their routes from a base (recital 405); that enables the finding that
those competitors exert less pressure on Ryanair in terms of competition than
Aer Lingus does;

— some of the cost savings are more significant at Dublin airport than elsewhere be-
cause there is an asymmetry of traffic origination on many of the routes on which
the services overlap (on at least 15 of the 35 routes, the majority of the customers
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originate in Ireland) (recital 406); that explains how a base at Dublin airport is
more advantageous than a base at the other end of the route;

— carriers with a base at the destination airport would normally only operate one
route into Dublin, which reduces their degree of commitment to routes from and
to Dublin (recital 407). To be as profitable as possible and to ensure a maximum
number of rotations in a day, the equipment, the maintenance and the crew need
to be situated at Dublin airport, from where the majority of customers depart,
rather that at the other end of the route;

— carriers with a base at the destination airport have performed poorly with a low
market share. On at least 9 of the 35 routes on which the services overlap, a com-
peting carrier has left the route, unable to compete with Aer Lingus and Ryanair
(recital 408). By examining the past situation it is possible to assess what might
happen in the future.

126 None of the arguments raised by the applicant in its criticism of the contested deci-
sion in that regard is sufficient to call into question the Commission’s conclusion and
the evidence relied on in support of that conclusion. It has not been established that
the Commission erroneously assessed the competitive advantage for the parties to
the concentration of having a base at Dublin.
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Consequently, the Commission set out to the required legal standard in the contested
decision how the fact of having an important base at Dublin airport amounted to a
considerable advantage in respect of the routes to and from Dublin and the predom-
inantly Irish customers who travel on those routes.

4. The ‘non-technical evidence

(a) Arguments of the parties

The applicant acknowledges that it competes with Aer Lingus for a limited group of
passengers, just as it does with other network carriers such as Air France, Lufthansa
and British Airways. The ‘non-technical evidence’ put forward by the Commission in
its statement in defence thus simply reflects such competition. The yield management
systems and monitoring of market developments are standard practices in the air-
lines sector and their use by Ryanair and Aer Lingus does not therefore establish that
they exercise ‘significant competitive constraints on each other’! Ryanair monitors the
fares of all airlines and not just those of Aer Lingus. Such monitoring puts Ryanair in
a position to respond in those ‘rare cases where Aer Lingus or other [airlines] offer
lower promotional fares’ Moreover, if the similarity of the yield management systems
meant that there was intense competition between Ryanair and Aer Lingus, then that
would be borne out by the Commission’s econometric results, and that is not the case.
Furthermore, although the applicant does not deny that it occasionally adjusts its
fares in response to a specific promotion or that it occasionally engages in advertis-
ing campaigns that include comparative advertising, it states that those promotional
activities concern both Aer Lingus and all the other flag carriers. According to the
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applicant, those examples do not however constitute the kind of ‘accurate, reliable
and consistent evidence’ that the Commission must produce. If Aer Lingus exercised
any competitive constraint on Ryanair, the evidence would show that Ryanair system-
atically offers lower fares when Aer Lingus is present on a route. However, Ryanair’s
econometric evidence categorically refutes any such hypothesis. Finally, the applicant
claims that the Commission cannot base its findings on Ryanair’s internal documents,
which are only of ‘anecdotal nature’ The extracts relied on by the Commission do not
prove that Ryanair and Aer Lingus exercise ‘significant competitive constraints on
each other’ In some cases, those discussions are not focused on Aer Lingus but on
the general situation on a given route. The Commission can thus not rely on those
documents to claim that the two airlines compete closely and to consider that the
other flag carriers which are cited in those documents do not compete with Ryanair.

120 The Commission contends that the fact that Ryanair and Aer Lingus are the only two
firms in the market for 22 routes on which their services overlap and have very high
combined market shares for another 13 routes logically implies that the two airlines
exercise competitive constraints on each other. That is confirmed, it submits, by the
fact that Ryanair and Aer Lingus use similar yield management systems, that they
both regularly monitor the competitive behaviour of their main competitors and ad-
just their prices accordingly, and that they routinely publish advertisements in which
they compare one another’s services and fares. In addition, the internal documents of
Ryanair contain clear evidence that Ryanair and Aer Lingus are in competition with
one another. The contention on which Ryanair has built its case, namely that in view
of its low-cost model competitors do not materially affect its competitive behaviour,
is baseless.
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(b) Findings of the Court

In reading the conclusion that Ryanair and Aer Lingus are in competition on certain
routes on which their services overlap (section 7.4 of the contested decision), the
Commission notes the existence of several items of evidence set out in the contested
decision, which have not been challenged by the applicant in its application. That
evidence concerns:

— the use, ‘like many other carriers) of similar yield management systems: a system
that tracks the booking status of each flight and a revenue management system
(recitals 438 to 443);

— the use of the same price comparison software tool (QL2) which allows them to
monitor the competitive behaviour of competitors and to adapt to reflect demand
(recitals 444 and 445);

— the mutual monitoring by Ryanair and Aer Lingus of their promotions and re-
spective advertising campaigns and their reactions to each other’s promotions
(recitals 448 and 449);

— the references made to Aer Lingus in the context of Ryanair’s board meetings in
relation to the development of the market shares and the competitive relationship
(footnote 471 to recital 446 and footnote 474 to recital 448).

II - 3522



131

132

133

134

RYANAIR v COMMISSION

On the basis of that evidence, the Commission made the following finding: Ryanair’s
and Aer Lingus’s fares are directly influenced by the fares of their main competitor,
since Aer Lingus and Ryanair each take account of the fares charged by the other
when determining fares for a given route (sections 7.4.1 and 7.4.1.2) and the par-
ties to the concentration react to each other’s promotions and advertising campaigns
(section 7.4.2).

The applicant does not dispute the ‘non-technical evidence’ cited by the Commis-
sion in the contested decision. It does essentially submit, however, that that evidence
is not sufficiently conclusive to be taken into account and that, at any rate, conclu-
sions should be drawn solely from the ‘technical evidence’ resulting from the various
econometric analyses carried out during the administrative procedure. The applicant
also submits that the ‘non-technical evidence’ does not, in any event, enable the find-
ing to be made that the parties to the concentration exert ‘significant competitive
constraints on each other’.

First of all in that regard, the Commission was able to rely on the existence of similar
yield management systems, on the monitoring of the competitive behaviour of com-
petitors, on the reactions of one of the parties to the concentration to the promotions
carried out by the other or on the monitoring of competitive behaviour of Aer Lingus
which is evidenced in the internal documents of Ryanair. The Commission was per-
fectly entitled to take that evidence into account in the set of factors which it used to
evaluate the competitive situation.

The fact that some of that ‘non-technical evidence’ concerns both the competitive
relationship between Ryanair and Aer Lingus and that between Ryanair and all the
other airlines is immaterial, inasmuch as it is the competitive relationship between
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Ryanair and Aer Lingus, the parties to the concentration, on the routes where they
both operate, which is being examined by the Commission at that stage of its analysis.

In addition, the Commission did not rely on the abovementioned evidence to estab-
lish that they exerted ‘significant competitive constraints on each other; but to estab-
lish that the parties to the concentration were currently competing with one another
(heading of section 7.4 of the contested decision; see also paragraph 131 above). It
is thus not necessary to determine whether that evidence may be criticised since it
could not support a conclusion which was not arrived at in the contested decision.

Furthermore, the applicant’s assertion that the ‘non-technical evidence’ cannot be
taken into account unless it is supported by ‘technical evidence’ cannot be upheld.
There is no need to establish such a hierarchy. It is the Commission’s task to make an
overall assessment of what is shown by the set of indicative factors used to evaluate
the competitive situation. It is possible, in that regard, for certain items of evidence
to be prioritised and other evidence to be discounted. That examination and the as-
sociated reasoning are subject to a review of legality which the Court carries out in
relation to Commission decisions on concentrations. It is thus in that context that it
is necessary to examine the applicant’s arguments relating to the conclusions which
should have been drawn by the Commission with regard to the various econometric
analyses carried out during the administrative procedure and the impact which those
conclusions should have had on the evaluation of the competitive situation (see para-
graph 181 below).

Consequently, particularly in the light of the fact that the applicant’s observations are
general, inasmuch as the applicant merely states that the evidence on which the Com-
mission based its findings is valid for both Aer Lingus and all of its other competitors
but without taking account of the Commission’s finding that, for the routes examined
in the assessment of the effects of the concentration on competition, Aer Lingus is
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Ryanair’s closest competitor, it must be held that the applicant has not succeeded
in calling into question the validity of the Commission’s findings in the contested
decision.

Those items of evidence, and in particular the extracts of the discussions held during
Ryanair’s board meetings in relation to Aer Lingus that are in the file, are particularly
important in that they corroborate the findings made at the stage of the analysis of
the market shares and the degree of concentration and precede the analysis of the
econometric information. They were taken into account as part of the set of factors
used by the Commission to examine the effects of the concentration on competition.

5. The Commission’s econometric analysis

(a) Arguments of the parties

The applicant states that econometric analysis helps to ‘avoid speculative debates’
about the significance of differences in overall price levels, operating costs, service
quality, and base location in terms of the competitive assessment. There are numer-
ous flaws in the econometric analysis carried out by the Commission in accordance
with the ‘fixed-effects’ (or ‘panel-data’) method. In relation to Aer Lingus’s impact on
Ryanair fares, the Commission cannot find evidence for any such relationship. That
is consistent with Ryanair’s contention that its pricing policy is driven by its ‘desire
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to expand its low-costs format’ into new markets and new routes and is not ‘materi-
ally affected’ by competitor activity. The Commission purports to find a ‘systematic
relationship’ relating to the two separate sets of models that look, respectively, at the
‘presence’ and ‘frequency’ of Ryanair, claiming that as Ryanair frequency increases by
1%, Aer Lingus fares would fall by 0.025% (that is to say, a tiny amount) and that
Ryanair’s presence on a route would cause Aer Lingus to charge marginally lower
fares (between 5 and 8% lower) than those which it would otherwise apply. Despite
those figures which indicate only limited competition, the Commission overstated
the true competitive impact of the airlines on one another.

First, as regards the claimed ‘frequency’ effect on fares, the applicant maintains that
the Commission’s presentation is ‘highly misleading’ While the impact noted by the
Commission might be statistically significant, its actual significance in economic
terms is immaterial. The Commission, failing to mention in the decision one of the
errors that it initially committed, maintains that if Ryanair were to withdraw com-
pletely from all overlap routes and give up all its profits on those routes, there might
be an increase of 10 to 12% in Aer Lingus fares. That result would be ‘highly unlikely’
given that Ryanair committed to not reducing its frequency on the overlap routes and
would be based on a ‘highly misleading interpretation, since the models used are not
capable of measuring the impacts of such large shifts. Moreover, frequency regression
shows that even large changes in Ryanair’s frequency have only a minor impact on
Aer Lingus’s fares.

Second, with regard to the ‘presence’ regression, according to the applicant, the Com-
mission’s econometric analysis showed that Aer Lingus’s fares were 5 to 8% lower
on routes where Ryanair was present than on those where Ryanair was not present.
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Ryanair typically accounts for half of the capacity on any such route. Consequently, if
there were a very substantial withdrawal of capacity by Ryanair, this would have only
a relatively small impact on Aer Lingus’s fares. Such a small impact on fares arising
from such a large presence is not indicative of Ryanair being a significant competitive
constraint on Aer Lingus.

Third, theoretically speaking, the Commission’s models produce a result which is in
direct contradiction with economic principles. Thus, it is wrong to consider that in-
creasing capacity leads to higher fares, holding other factors constant. A well known
economic principle is that to sell more, the price must fall.

Fourth, the applicant claims that the Commission’s findings are not robust to small
changes in the way in which the seasonal effects were taken into account in the model
used. Fares on a route may differ systematically according to the month on the basis
of factors which do not affect the impact of competition on fares. An empirical model
aimed at explaining fares should take account of seasonal effects, even if there is no
‘concrete’ way of doing so. In the present case, the Commission assumed that every
month in every year was different but that all routes were affected in a similar way in
a given month. Thus, in December for example, the Commission assumed that routes
serving winter sports stations experienced an increase in demand similar to that of
routes serving summer resorts, which is manifestly incorrect. The report of RBB Eco-
nomics of September 2007, which provides economic criticism of the contested deci-
sion and which is attached to the application as an annex, thus shows that, if the sea-
sonal effect was modelled in a reasonable but different way, the Commission’s finding
that Ryanair had a systematic effect on Aer Lingus’s fares would no longer be valid.
The seasonal effects were not correctly modelled.
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Fifth, the applicant claims that the Commission applied inconsistent standards in
accepting or rejecting factual evidence. In that regard, the applicant refers to RBB
Economics Critique of September 2007. The econometric analysis undertaken by the
Commission does not clearly show that Ryanair and Aer Lingus react to each other’s
promotions. Therefore, it must be considered that such reactions to promotions are
either too rare or too limited to be categorised as significant competition between the
parties to the concentration.

The Commission, supported by Ireland and Aer Lingus group, disputes the appli-
cant’s arguments by referring to the contested decision.

(b) Findings of the Court

The applicant disputes the price regression analysis undertaken by the Commission
in accordance with the so-called ‘fixed-effects’ method. It submits that there is no evi-
dence resulting from that analysis with which to assess the impact of Aer Lingus on
Ryanair’s prices and that confirms its assertion that it is not influenced by the activity
of its competitors. Therefore, in its view, the Commission overestimated the actual
competitive impact which the airlines have on one another.

Also in relation to that point, the applicant reiterates the arguments which it raised
during the administrative procedure and which were examined and rejected in the
contested decision. In that regard, it is necessary to refer to the content of the con-
tested decision to understand the role played by the price regression analysis dur-
ing the detailed investigation phase. That role must be assessed in the light of the
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case-law on the Commission’s margin of discretion with regard to economic matters
(see paragraphs 29 and 30 above).

The Commission set out in recitals 450 to 488 of the contested decision the results
of the price regression analysis which it undertook by using the cross-section regres-
sion technique proposed by Ryanair (section 7.4.3.1 of the contested decision) and
those obtained by using the fixed-effects regression technique which it favoured (sec-
tion 7.4.3.3). Those results led it to the conclusion that its analysis confirmed that
there was significant competitive interaction between Ryanair and Aer Lingus (head-
ing of section 7.4.3).

In recital 450, the Commission began by stressing that it ‘believe[d] that the factors
described in the previous [recitals] provide[d] sufficient proof that Aer Lingus and
Ryanair compete with each other’ The price regression analysis was carried out in
order to enable the Commission to test and assess the econometric observations sub-
mitted by Ryanair and Aer Lingus, and to evaluate what the likely impact of each of
them on the other’s fares might be.

According to recital 452 of the contested decision, that price regression analysis
aimed to test:

— whether the presence of one of the parties to the concentration on the route was
associated with a statistically and economically significant reduction in the fares
of the other;
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— whether the parties to the concentration exerted on each other a stronger com-
petitive constraint than any other existing competitor;

— whether the existence of an actual or potential competitor with a significant pres-
ence at the destination airport on a route originating in Dublin had a significant
impact on the prices of the parties to the concentration;

— whether a stronger presence of one of the parties to the concentration (in terms
of number of frequencies) had a more pronounced effect on the other’s fares.

As is apparent from the contested decision, the cross-section regression technique
examines the differences in prices across a number of affected routes at a given point
in time (recital 453). It involves comparing fares charged on routes where there is
competition with those charged on routes where there is no competition. The fixed-
effects regression analysis examines the differences in fares on the routes concerned
over a given period, in this case January 2002 to December 2006 (recital 482). It in-
volves comparing the fares charged on a given route during the periods when there is
competition with those charged during periods when there is no competition.

As regards the fixed-effects regression analysis, the Commission stated that a panel
regression with route specific fixed-effects could mitigate the omitted variable bias
that affects cross-section regressions. It considered that that method was ‘the most
suitable to assess the competitive constraint exerted by Ryanair on Aer Lingus’ (re-
cital 477 of the contested decision).
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The parties’ arguments relating to the cross-section regression analysis are referred to
and assessed below (see paragraph 183 et seq. below). Only the fixed-effects regres-
sion analysis will be assessed in the present considerations.

In order to criticise the fixed-effects regression analysis carried out by the Commis-
sion, the applicant raises a certain number of arguments, which need to be examined
in the logical order adopted in the contested decision, in which the Commission first
considered the presence specification (see recital 482 of the contested decision) be-
fore examining the frequency specification (see recital 485).

As regards the effect of ‘presence’ on fares, the applicant submits that the analysis
undertaken by the Commission showed that the fares charged by Aer Lingus on the
routes on which Ryanair also operates were 5 to 8% lower than those which Aer Lin-
gus charges on the routes on which Ryanair does not operate. It claims that, since
Ryanair generally accounts for half of the capacity on each of the routes concerned, if
Ryanair were to withdraw a very substantial proportion of its capacity, Aer Lingus’s
fares would only be slightly affected. Such a mild impact from such a significant pres-
ence does not indicate that Ryanair exerts a significant competitive restraint on Aer
Lingus. In addition, the applicant claims that the Commission failed to prove the
impact that Aer Lingus has on Ryanair’s fares (see paragraphs 139 and 141 above).

First of all, the Commission considered that the fixed-effects regression did not pro-
vide reliable estimations of the possible impact of Aer Lingus’s presence on Ryanair’s
fares. In that regard, it stated that there was an insufficient number of instances of Aer
Lingus exiting or entering a route on which Ryanair was already present (recital 486
of the contested decision). The applicant does not dispute this.
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It must therefore be noted that the Commission recognised in the contested decision
that it was not in a position to provide econometric evidence of the impact of Aer Lin-
gus’s presence on Ryanair’s fares and that this could be explained by the reason given
above. However, the Commission took care to emphasise that ‘this neither validate[d]
nor refute[d] the hypothesis that Aer Lingus exerts a competitive constraint on
Ryanair’s prices. The Commission supported that statement by noting that ‘the
evidence presented in [section 7.4.2 of the contested decision] [made] it clear that
Ryanair as well as Aer Lingus permanently monitor their own load factor and each
other’s prices and adjust prices accordingly’ (recital 486 and footnote 487, in which
reference is made to section 7.4.2, relating to the fact that each of the parties to the
concentration reacts to the other’s promotions and advertising campaigns).

The applicant thus merely reiterates, in that regard, a point made in the contested
decision, but that does not enable the inference to be made that there are no competi-
tive constraints between the parties to the concentration. The lack of sufficient infor-
mation on the number of instances of Aer Lingus exiting or entering a route where
Ryanair is already present can be explained by an objective reason, which the appli-
cant does not dispute, and does not suffice for a claim that the competitive constraint
between the parties to the concentration which may be inferred from other evidence
set out in the contested decision was overestimated by the Commission.

Second, the Commission stated in the contested decision that, as there are many in-
stances of Ryanair entering or exiting routes on which Aer Lingus was already present,
the fixed-effects regression analysis was very well suited to assess whether Ryanair’s
presence is ‘negatively associated’ with Aer Lingus prices (recital 483). The applicant
does not dispute this point either.
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The fixed-effects regression analysis made it possible, inter alia, to validate the hy-
pothesis that ‘depending on the specification, ... Ryanair’s presence is associated with
Aer Lingus charging around 7-8% lower prices when considering city-pairs reflect-
ing the Commission’s retained market definition and around 5% lower prices when
considering airport-pairs’ In the Commission’s view, that effect is economically and
statistically significant in all of the tested regressions (recital 485 of the contested de-
cision). The applicant, by contrast, claims that this indicates only limited competition.

The applicant thus does not criticise those results as such, but merely their signifi-
cance. The applicant’s statements in that regard do not indicate in what respect the
effect of its presence on Aer Lingus’s fares could not be regarded as economically and
statistically significant, as claimed by the Commission.

In that regard, a 7 to 8% price influence appears significant at first sight. That effect is
also likely to be underestimated, since it is an average which does not take particular
account of the routes on which the concentration would lead to the creation of a
monopoly. Similarly, as stated in recital 488 of the contested decision, the comparison
made by the Commission does not take account of the influence on Aer Lingus’s fares
of Ryanair’s presence as a potential competitor on routes out of Dublin (section 7.6).
On those routes, it is in fact likely that Aer Lingus would charge lower fares than it
would charge if Ryanair did not have a base at Dublin airport. The applicant can thus
not merely challenge the significance attributed to the effect found on the ground
that, in its view, it is not significant enough in economic terms.

In addition, it is important to bear in mind the role given to the fixed-effects regression
analysis in the evaluation of the competitive situation. The Commission thus stated
in the contested decision that that analysis confirmed and complemented the conclu-
sions derived from the qualitative evidence, namely that Ryanair and Aer Lingus are
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close competitors. It stated that those results were also in line with the opinion of the
majority of the people surveyed during the customer survey, from which it is appar-
ent that the parties to the concentration are ‘closest competitors’ where other airlines
operate on the route. It concluded, in that regard, that [t]he fixed effects regressions
therefore provide[d] clear and convincing evidence that Aer Lingus’s prices are cur-
rently constrained by competition from Ryanair (recitals 489 and 490 of the contested
decision). That is the context in which the role given to the fixed-effects regression
analysis should be assessed. It is apparent from this that it is less the intensity of the
competition between Ryanair and Aer Lingus which is emphasised in the contested
decision than the fact that the two companies are ‘closest competitors’ and that
Ryanair exerts a competitive restraint on Aer Lingus. The results obtained by the
Commission pursuant to the presence specification support the latter two assess-
ments.

1« Consequently, the applicant fails to show how the Commission exceeded the limits of
the discretion in relation to economic matters that it enjoys under the case-law.

165 As regards the effect of ‘frequency’ on fares, the applicant submits that the presen-
tation made in the contested decision is ‘highly misleading, in so far as, even if the
impact established by the Commission was statistically significant, its economic sig-
nificance would be negligible. It also claims that the Commission also omitted to
mention in the contested decision an error which was initially committed during the
administrative procedure and reached a ‘highly unlikely’ conclusion. In addition, the
frequency regression shows that even large changes in Ryanair’s frequency would only
have a minor impact on the fares charged by Aer Lingus (see paragraph 140 above).
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In that regard, it should be noted that a different specification from the initial pres-
ence specification, examined above, was used by the Commission in its analysis of the
fixed-effects regression, namely the frequency specification. That specification aims
to test whether the number of frequencies of one of the parties to the concentration
on a given route is associated with the other party charging lower fares (recital 482 of
the contested decision). The Commission expressly pointed out in the contested deci-
sion that the effect generated by the regressions based on frequency made it possible
to add to the robustness of the results derived from the presence specification (fourth
indent of recital 485). In its view, the effect on fares indicated by the frequency speci-
fication thus provides an additional element with which to check the ‘robustness’ of
the effect obtained by using the presence specification.

In that context, the Commission concluded that measuring, as a proxy, Ryanair’s de-
gree of presence in terms of the frequency of flights on a route made it possible to
confirm that Ryanair exerted a competitive constraint on Aer Lingus. The Commis-
sion also stated that ‘[d]epending on the specification the price effect of the merger
implied by the Commission’s frequency regressions is around 5-6% (on average over
all routes) or 10-12% (if only overlap routes are considered)’ (fourth indent of recital
485 of the contested decision).

The Commission’s analysis cannot be called into question by the applicant’s assertion
that the Commission’s presentation is ‘highly misleading’ and its result ‘highly un-
likely’ In support of its claim that the Commission’s presentation is ‘highly unlikely;
the applicant submits that it gave a commitment not to reduce its frequencies on
the routes on which their activities overlap following the implementation of the con-
centration. However, that commitment, which applies to the future, does not affect
the results of the econometric analysis carried out by the Commission on the basis
of data covering the period from January 2002 to December 2006. At that stage of
the analysis, the Commission merely set out the various elements which it took into
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consideration in the set of factors used in reaching the conclusion that the parties
were competing with one another at the time (section 7.4 of the contested decision).

169 In claiming that the presentation is ‘highly misleading) the applicant submits that the
models used are not capable of measuring the impact of such significant changes. In
the applicant’s view, the Commission offers an ‘alternative and misleading interpret-
ation’ of the frequency regression by trying to calculate the expected price increase if
Ryanair were to cease to exist on all the routes on which Aer Lingus operates. In that
regard, it refers to point 290 of Annex IV to the contested decision. However, in that
annex, the Commission set out the reasons why it used the hypothesis criticised by
the applicant. In the present case, it was the adoption, by analogy, of the method used
by the economic experts involved in FTC v Staples/Office Depot in the United States
(see points 288 to 290 of Annex IV to the contested decision and the references made
to the publications in footnote 87 of that annex). The applicant thus cannot simply
state that that hypothesis constitutes an ‘alternative and misleading interpretation’ of
the frequency regression without commenting on the reasons given by the Commis-
sion for using that hypothesis in this case. Account must also be taken of the accesso-
ry role which the Commission attributed to the analysis of the effect of frequency on
fares, which is referred to only to confirm that Ryanair exerts a competitive constraint
on Aer Lingus and to confirm the reliability of the results obtained from the use of
the presence specification in any case (see paragraphs 166 and 167 above). Whether
they stem from the use of the presence specification or the frequency specification,
those results play only a limited role in the evaluation of the competitive situation (see
paragraph 163 above).

170 Consequently, the applicant fails to show how the Commission exceeded the limits
of the power of appraisal of economic situations which it enjoys under the case-law.
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As regards the complaint concerning the error initially committed by the Commis-
sion, it should be pointed out that that error is apparent from point 64 of Annex IV
to the statement of objections sent during the administrative procedure, in which the
Commission stated the following:

‘... This approach ... allows us to interpret the coefficient of the frequencies variable
as the elasticity of fares with respect to the number of monthly frequencies that a
rival offers [on] the route. For example, if the coeflicient is 0.02, this means that a 1%
increase in a rival’s monthly frequencies leads to a 2% increase in fares’

In the second sentence the Commission should have written ‘if the coefficient is 2’
None the less, that error is not serious. It concerns a hypothetical example used to
illustrate the functioning of a coefficient in the application of the frequency specifica-
tion. That error is unrelated to the Commission’s interpretation of the actual results.
Moreover, the error was not concealed, but expressly referred to in the contested
decision (points 285 and 286 of Annex IV thereto). Furthermore, the error does not
relate to the presence specification, which is regarded as being more relevant (see
paragraph 166 above).

The Commission can thus not be accused of having carried out an erroneous analysis
in the contested decision on the basis of a minor error, which appears to be a slip of
the pen at an earlier stage.

As regards the argument that the Commission’s models are in contradiction with eco-
nomic principles since they lead to the paradoxical result that a growth in capacity
leads to higher fares (see paragraph 142 above), it should be noted, as the Commis-
sion does, that since capacity is determined before fares in the passenger air transport
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sector, the econometric criteria used restore the link between fares and anticipated
demand once capacity has been determined (and not actual demand). The appli-
cant’s argument thus does not take account of the characteristics which are specific
to the sector at issue, in which decisions regarding capacity display certain particular
features.

In its argument alleging that the Commission’s findings are not robust to small chang-
es in the hypotheses underlying the model used, the applicant states that the Com-
mission assumed that every month in every year was different but that all routes were
affected in a similar way in a given month. In the applicant’s view, if the seasonal
effect was modelled in a reasonable but different way, the Commission’s finding that
Ryanair had a systematic effect on Aer Lingus’s fares would no longer be valid (see
paragraph 143 above).

It should be noted in that regard that the fixed-effects regression analysis carried
out by the Commission involves looking into the differences on the various routes
which affect fares and do not vary over time. In Annex IV to the contested decision
the Commission set out the reasons why it considered that the results obtained were
robust to the introduction of other control variables in relation to supply and demand
factors, which might vary over time and depending on the route. It stated that the
use of fixed-effects in time enabled satisfactory control of seasonality and exogenous
shocks for any given month. Those results would even be robust to the use of alterna-
tive models to take account of seasonality, as proposed by Ryanair during the admin-
istrative procedure (points 255 to 267 of Annex IV to the contested decision).
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177 Thus, the applicant merely asserts that another approach to the seasonal effects could

modify the results obtained. However, reference is made to that approach in
Annex IV to the contested decision and the applicant does not state how the
comments made by the Commission in that regard are erroneous.

178 Consequently, the applicant fails to show how the Commission exceeded the limits of

the power of appraisal of economic situations that it enjoys under the case-law.

179 In response to the argument alleging the application of inconsistent standards in ac-

180

cepting or rejecting factual evidence (see paragraph 144 above), it should be noted
that, in the contested decision and in Annex IV thereto, the Commission carried out
a detailed examination of all of the econometric data submitted by the parties and of
the observations which they were able to make on their own data. The Commission
also performed further tests and extensions of the baseline regressions included in
the statement of objections in order to address those observations (see point 7.3 of
Annex IV to the contested decision which is devoted to those observations).

In the light of that examination, and in the light of the fact that, in its remarks in that
regard, the applicant merely reiterates the complaints set out elsewhere on the differ-
ent aspects of the fixed-effects regression analysis carried out by the Commission, it
must be found that the applicant fails to show how the Commission exceeded the
limits of the power of appraisal of economic situations that it enjoys under the
case-law.
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As regards the claim that the econometric analysis carried out by the Commission
does not clearly show that Ryanair and Aer Lingus react to each other’s promotions, it
must be pointed out that that was not the purpose of the analysis (see paragraph 150
above). In the part of the contested decision relating to promotions and advertising
campaigns the Commission did not base its findings on the analysis of the fixed-ef-
fects regression, but on the analysis of Aer Lingus’s and Ryanair’s advertising strategy
(see section 7.4.2 and the numerous references made in footnotes 474 to 477 to the
press releases and internal documents of Ryanair and Aer Lingus’s response to a ques-
tionnaire of the Commission). The conclusions drawn by the Commission in that part
of the contested decision thus cannot be called into question, as such, by the results of
an econometric analysis whose purpose was not to examine that issue.

It is therefore apparent from the examination of the content of the contested decision
and Annex IV thereto that none of the arguments raised by the applicant is capable
of calling into question the validity of the Commission’s conclusions, whether that
be in relation to the method used, the results obtained or the use of those results
in the contested decision in the assessment of the effects of the concentration on
competition.

In any event, the results of the regression analysis undertaken by the Commission
were used only to confirm and complement the conclusions drawn on the basis of the
qualitative evidence that Ryanair and Aer Lingus are close competitors.
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6. The econometric analyses submitted by Ryanair

(a) Arguments of the parties

The applicant maintains that the Commission chose to ignore econometric data sub-
mitted by it in the administrative procedure. That data was designed to test whether
the presence of Aer Lingus on a route would constrain Ryanair from charging higher
fares. That evidence comprised cross-section information, comparing one route with
another, from over 300 routes throughout Europe, as well as a panel model. Accord-
ing to the applicant, both those elements consistently showed that Ryanair is not con-
strained in setting fares by the presence of Aer Lingus on a route. Ryanair’s evidence
has a number of advantages over the Commission’s own model (economic critique of
RBB Economics of September 2007).

First, Ryanair’s cross-section model uses information concerning the routes on which
it operates. The applicant claims that that information was dismissed by the Com-
mission ‘on theoretical grounds; based on the fact that it was not directly related to
Ireland, the departure country of the routes affected by the concentration, and that
there was a possibility that ‘unobserved differences’ across routes may influence re-
sults. In its view, both objections are clearly unfounded because Ryanair operates the
exact same business model across Europe, without making any distinction between
Irish and non-Irish routes, and the objection regarding ‘unobserved differences’ ap-
plies to the Commission’s own model as well, in that the Commission has admitted to
a ‘selection problem’ and an ‘endogeneity-of-frequency problem’
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Second, it claims that Ryanair’s panel regression effectively controls for demand fluc-
tuations that significantly affect the fares on a route. That feature was superior to
the Commission’s models, which are most likely to have failed to account adequately
for demand factors. The Commission, in principle, acknowledges the benefits of that
demand ‘proxy’ at route-level but arbitrarily chooses to disregard it on a theoretical
possibility that the variable may ‘fail in some’ circumstances. Moreover, in relation
to Ryanair’s finding of the absence of a significant Aer Lingus effect on Ryanair fares,
the Commission contends that a ‘failure to prove a statistical link is not equivalent to
proving that no such link exists’ (recital 476). Therefore, the Commission has set an
impossible standard for Ryanair to reach.

Third, the Commission labels Ryanair’s econometric approach as ‘unconventional,
even though it is the same method as that applied by the economists whose work is
the basis for the Commission’s analysis (points 117 and 288 of Annex IV to the con-
tested decision).

As aresult, Ryanair’s data are based on more solid models than those of the Commis-
sion, are more representative of the Ryanair business model, are capable of dealing
with demand fluctuations and are more ‘robust’ to changes in the modelling assump-
tions. The Commission’s own econometric analysis, moreover, does not contradict
the conclusion drawn from that data that Ryanair is not constrained in terms of com-
petition by Aer Lingus.

The Commission, supported by Ireland and Aer Lingus Group, disputes the appli-
cant’s arguments by referring to the contested decision.
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(b) Findings of the Court

The applicant submits that the Commission could not dismiss its econometric data
as it did for the reasons set out in the contested decision (section 7.4.3.1 and point 5
of Annex IV in relation to the cross-section regression analysis; section 7.4.3.2 and
point 6 of Annex IV in relation to two-stage regressions).

In that regard too, the applicant is reiterating arguments which it raised during the
administrative procedure and which were examined and rejected in the contested de-
cision. On that point, reference needs to be made to the contested decision to under-
stand the role played by the price regression analysis during the detailed investigation
phase. That role is to be assessed in the light of the case-law on the margin of discre-
tion that the Commission enjoys with regard to economic matters (see paragraphs 29
and 30 above).

It should be noted, first of all, that the Commission carried out a detailed examin-
ation in the contested decision of the two econometric studies provided by Ryanair.
Thus, in dismissing the cross-section regression analysis, the Commission stated that
Ryanair was attempting to establish whether its own fares were lower on the routes
on which it was in competition with Aer Lingus and that Ryanair claimed to show that
this was the case on analysing the fares on 313 European routes on which it operates
and then concluded that there was no statistically significant association between the
presence of Aer Lingus and Ryanair prices on a given route (recitals 457 to 459). The
Commission refused to accept that this finding provided evidence that Aer Lingus did
not exert a competitive restraint on Ryanair for the following reasons: first, the results
of the study were ‘not robust; that is to say they would not hold if the underlying as-
sumptions were slightly changed, and certain specific technical problems rendered
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those results unreliable; second, comparing the different routes (cross-section
method) is problematic since the characteristics of the routes are not taken into
account; and third, the data set out is not confined to routes from and to Dublin, but
includes a large number of European routes which are neither from nor to Dublin
(recitals 460 to 462 and point 5.2 of Annex IV).

To rectify those problems as far as possible, the Commission carried out its own
cross-section analysis of the routes from and to Dublin. It claims that the results ob-
tained did not confirm Ryanair’s findings. They showed that Aer Lingus’s fares were
lower on the routes on which Ryanair operates and that Ryanair charged lower prices
when in competition with Aer Lingus. However, for technical reasons, the Commis-
sion found in the contested decision that no definitive conclusion could be drawn
either from Ryanair’s cross-section analysis or from its own (recitals 463 to 468).

In addition, contrary to what the applicant claims, the Commission did not arbitrar-
ily reject, in the contested decision, its two reports relating to two-stage regressions
(also called ‘panel regression’). Those reports were carefully examined and they were
not used as evidence for the reasons set out in recitals 473 to 475 and in point 6
of Annex IV. In particular, the Commission stated that the method used by Ryanair
de facto reduced the panel approach to a simple cross-section analysis. The error
which led the Commission to reject both Ryanair’s cross-section analysis as well as its
own analysis, namely the failure to take sufficient account of the characteristics of the
routes, also invalidates Ryanair’s two-stage regression analysis. The Commission also
stated that, by choosing a complex two-stage method and grouping data on routes
from Ireland, Ryanair increased the likelihood that its regression would not produce
statistically significant results.
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It is thus apparent from the examination of the contested decision and Annex IV
thereto that none of the arguments raised by the applicant is capable of affecting
the validity of the Commission’s conclusions that, first, neither Ryanair’s nor its own
cross-section analysis was robust to the necessary standard (recital 468) and, second,
Ryanair’s two-stage regression analysis did not have sufficient probative value to es-
tablish that Ryanair was not constrained at all by Aer Lingus in terms of competition
on routes out of Ireland (recital 476).

7. The competitive constraints exerted by charter companies

(a) Arguments of the parties

The applicant claims that charter airlines would exert a competitive constraint on
the merged entity ‘in the context of, for example, sun and ski destinations’ By ex-
cluding, in section 6.7 of the decision, charter airlines from the relevant market, the
Commission committed an error. The major part of charter seat capacity is made
available to the market through tour operator package holidays. In the decision, the
Commission dismisses the relevance of those seats on the ground that ‘[t]he market
for sales of seat packages to tour operators is a market which is upstream to the mar-
ket for seat sales to individuals’ (recital 299). However, customers booking flights on
charters from tour operators could as easily book with scheduled flights on carriers
such as Ryanair (see Commission decision of 4 May 2007, Case COMP/M.4601 —
KarstadtQuelle/MyTravel). The Commission also indicates in the contested decision

II - 3545



JUDGMENT OF 6. 7. 2010 — CASE T-342/07

that [t]he fact that tour operators are negatively affected by low-frills carriers does,
however, not mean that these tour operators exert any competitive pressure on the
Merging Parties’ (recital 308). However, any negative effect that tour operators have
felt from low-cost carriers almost certainly results from ‘disintermediation’ (that is to
say, consumers having chosen to book independent holiday trips abroad instead of
buying a package tour). If, as is likely, tour operators react to the loss of sales by drop-
ping their prices to fill their charter aircraft, the fact of doing so will cause some con-
sumers to switch back from low-cost scheduled carriers to the tour operators’ prod-
ucts. In other words, tour operators are likely to exert some constraints on scheduled
carriers where the latter fly consumers to holiday destinations.

197 The Commission, supported by Ireland and Aer Lingus Group, disputes the appli-
cant’s arguments by referring to the contested decision.

(b) Findings of the Court

19s  'The applicant submits that charter airlines would exert a competitive constraint on
the merged entity ‘in the context of, for example, sun and ski destinations’ Those air-
lines should thus have been taken into account in the definition of the relevant market
and the assessment of the effects on competition.
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However, in that criticism the applicant merely reiterates the facts examined by the
Commission in section 6.7 of the contested decision, in which it concluded, first,
that ‘most of the services offered by charter airlines [were] not in the same market as
scheduled air transport services (package holiday sales, seat sales to tour operators)’
and, second, that ‘[the issue of] whether or not dry seat sales [were] part of the same
relevant market [could be left open], because this would not change the competitive
assessment’ (recital 311). The latter conclusion is based on the observation, which
is not disputed by the applicant, that charter airlines, in offering very few ‘dry seat’
tickets on the routes at issue, would not exert a significant competitive constraint on
Ryanair-Aer Lingus combined (recital 306).

The reasons set out in the contested decision are sufficient to establish the Com-
mission’s conclusion. In addition, the applicant does not show that the taking into
account of charter airlines affected the Commission’s assessment of the state of the
competition.

Consequently, that argument of the applicant must be rejected.
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8. The passenger survey

(a) Arguments of the parties

The applicant complains that ‘excessive weight’ was given to the Commission’s pas-
senger survey purportedly establishing that Ryanair and Aer Lingus compete with
one another more than they do in reality. That survey was ‘deficient and defective’ in
numerous respects, which are elaborated upon in detail in York Aviation’s report of
September 2007, annexed to the application.

First, the applicant maintains that the passenger survey was designed so poorly that
questions were ‘ambiguous and misleading’ The Commission could not have reason-
ably ignored those ambiguities in a case where one of the key issues to be decided is
whether a given secondary airport is a close enough substitute for a particular pri-
mary airport. In that regard, the Commission itself noted that the survey was not
designed to measure airports substitutability.

Second, the applicant alleges the following major flaws regarding the conduct of the
survey. First of all, the scale of the survey was too small to be representative of the
overall population, which makes the results unreliable. Only one of the 50 or so air-
ports in question (namely Dublin) was involved in the survey (and not Cork, Shan-
non, or United Kingdom or continental European airports) which means that the
number of non-Irish originating passengers was likely to be seriously understated
to the extent to which passengers considered non-Irish carriers as substitutes on
routes between Dublin and the United Kingdom or continental Europe. Next, while
it may have been possible, in principle, to conduct the survey on a self-completion
basis, this became manifestly inappropriate in the light of the ambiguous and/or mis-
leading wording of the final questionnaire (see question 8 of the questionnaire, on
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substitutability) and was inconsistent with good practice. Similarly, because of the
times at which the survey was conducted, there was inconsistent coverage over the
course of the day and the week, which undermines the reliability of the results (for
example, the Dublin-London (Heathrow) route, on which many business passengers
travel, was surveyed at the weekend, when they are less likely to travel). Furthermore,
the questionnaire was only distributed in English, which meant that the proportion
of non-English speakers (for example, overseas residents and some migrant workers
in Ireland) was reduced and the likelihood that the questionnaire would be misinter-
preted was increased.

Third, the applicant observes that the subsequent analysis of the survey results was
equally ‘manifestly flawed: In particular, a ‘reasonable decision-maker’ could not have
drawn the inferences which the Commission did without first weighting the results
in the way described by Ryanair, namely as set out, in the York Aviation report of
September 2007.

The Commission, supported by Ireland and Aer Lingus Group, disputes the appli-
cant’s arguments by referring to the contested decision.

(b) Findings of the Court

In the contested decision, the Commission referred to a passenger study carried out
by its staff before concluding that it was apparent that the passengers flying from or to
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Dublin considered Aer Lingus and Ryanair to be ‘closest competitors’ (section 7.3.5 of
the contested decision, in particular recital 416 and footnote 450, point 3, of Annex I
and table A.4.5 of Annex II). The results were analysed on the basis of unweighted data
(section 7.3.5.1), unweighted data by route category (section 7.3.5.2), and weighted
data, and remain significant (recital 428). The Commission claims that those results
are also confirmed by another survey carried out by Aer Lingus (recital 430).

As regards the complaints relating to the design of the survey and the questions asked,
it should be noted that the Commission pointed out in recital 419 of the contested
decision what was the primary goal of the survey, namely to validate or refute the
applicant’s claim that Ryanair and Aer Lingus are not considered to be substitutes by
their respective customers on routes out of Dublin. Therefore, the Commission was
rightly able to consider that asking passengers directly whether they had considered
Aer Lingus or Ryanair when choosing their flight on a particular route out of Dublin
was the best way to avoid a biased response to the question seeking to test Ryanair’s
claim that the parties to the concentration do not exert a competitive constraint on
each other. The applicant can thus not criticise the choice of such a question.

Similarly, it cannot be claimed that the scale of the survey was too small to be repre-
sentative since the Commission collected roughly 2500 responses to a questionnaire
which was specially designed for this case and was in line with a request which had
been made to that effect by Ryanair. The other criticisms made by the applicant in
relation to the survey, namely that it was carried out on a weekend, in English, only
in Dublin and by using a self-completion questionnaire technique, were addressed in
Annex I to the contested decision which gives details on the passenger survey (recital
415) and in the context of which the Commission essentially stated, convincingly,
that those particularities could be explained by the fact that time was too limited
to carry out a survey on a wider scale, over a full week, in several languages, in the
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other airports and without using the self-completion questionnaire technique, which
is common practice in the air transport industry in any case.

In response to the claim that the results of the survey were based on unweighted
data, it must be pointed out that, following Ryanair’s response to the statement of
objections, the Commission weighted the results in the way suggested by Ryanair and
found that the main conclusions did not differ. That was set out in recitals 426 to 430
of the contested decision and has not been challenged by the applicant in the context
of the present application.

Consequently, in the light, in particular, of the fact that the applicant’s observations
are general, and since it merely asserted that it would have been possible to carry out
a more exhaustive survey but without taking account of contingencies related to the
time-limits laid down in the area of control of concentrations, it must be found that
the applicant fails to demonstrate to the required legal standard that the abovemen-
tioned findings of the Commission are erroneous.

9. The survey of corporate customers

(a) Arguments of the parties

The applicant claims that the Commission failed to act as an ‘independent, diligent
and objective fact-finder’ when evaluating the results of the survey of corporate
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customers (in particular as regards the responses to questions 15, 19 and 21 of the
questionnaire). It acted selectively and inconsistently in relying on those results to
support its view that ‘there is still some differentiation in terms of brand and service
offering between Aer Lingus and Ryanair’ (recital 366 and footnote 377 of the con-
tested decision), but in failing to take account of it elsewhere, for example regarding
airport substitutability, on the ground that those responses were ‘of limited value for
certain aspects of the investigation’ (recital 97). By choosing to ignore those respons-
es for the analysis of the closeness of the competitive relationship between Ryanair
and Aer Lingus, the Commission failed to take account of the opinion of firms which
did not consider Ryanair and Aer Lingus and the airports they serve to be close com-
petitors. According to the Commission, the views of large corporate customers are
not ‘necessarily representative’ of the views of the customers of Ryanair and Aer Lin-
gus because they may generally be more time-sensitive and many have special deals
(corporate deals) with network carriers that make them biased vis-a-vis such carriers
(recital 414). Those statements are unsupported and eliminate a highly important
category of passengers, notably, in the case of Aer Lingus, time-sensitive passengers.
By excluding such data, the Commission overstated the degree to which Ryanair and
Aer Lingus compete, particularly on those routes where time-sensitive passengers
travelling on business represent a significant percentage of the total passengers. For
example, between June 2005 and 2006, Microsoft booked 3 268 flights from Dublin to
London (Heathrow) on Aer Lingus but only 34 flights from Dublin to London (Stan-
sted) on Ryanair.

23 'The Commission, supported by Ireland and Aer Lingus Group, disputes the appli-
cant’s arguments by referring to the contested decision.
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(b) Findings of the Court

The applicant criticises the Commission’s use of the responses of corporate custom-
ers to the survey which was sent to them. Although some of those responses were
used in the contested decision, for example in finding that there was still some dif-
ferentiation in terms of brand and service offering between Aer Lingus and Ryanair
(recital 366), others were not taken into account in so far as they were regarded by
the Commission as being of limited value, in particular in so far as concerns airport
substitutability (recital 97). The Commission provided a certain number of explan-
ations in that regard in recital 414 of the contested decision.

It seems perfectly conceivable that the responses of passengers or competitors to
some questions will be more relevant or more convincing than the responses given
to other questions. The Commission can thus not be accused of having acted inco-
herently or unreasonably on the sole ground that it attached less importance to the
responses which it considered to be less relevant.

In the present case, the applicant cannot overlook the reasons set out in the contested
decision in support of the Commission’s assertions there regarding the results of the
survey of corporate customers (recitals 36, 97 and 414). In that regard, the finding
that the views of large corporate customers are not necessarily representative of the
views of the customers of Ryanair and Aer Lingus because they may generally be
more time-sensitive and many have deals with network carriers cannot be classed as
an unsubstantiated hypothesis. Corporate customers are generally more time-sensi-
tive than other passengers and many companies have deals with one or more airlines.
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The fact that a corporate customer booked a significantly higher number of flights
with Aer Lingus to London (Heathrow) than with Ryanair to London (Stansted) does
not constitute strong evidence that the two services are not substitutable, since that
customer had an agreement with Aer Lingus which explains why it preferred to fly
with that airline at that time. In addition, sales made as part of a corporate contract
represent less than 5% of Aer Lingus’s total turnover (footnote 331 of the contested
decision), with the result that the majority of its passengers do not benefit from such
a contract. In any event, it is apparent from the responses of the corporate customers
that roughly 80% of the participants of the survey indicated that they considered
Ryanair and Aer Lingus to be close competitors on routes to and from Ireland
(response to question 2 of the questionnaire).

None of the arguments raised in that regard by the applicant thus makes it possible
to call into question the analysis made in the contested decision. The reasons given
by the Commission in recital 414 in support of its decision not to take account of
certain results of the survey of corporate customers are founded to the required legal
standard.

10. The harm to consumers

(a) Arguments of the parties

The applicant maintains that the Commission did not demonstrate in the contested
decision that the alleged elimination of effective competition between Ryanair and
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Aer Lingus would harm consumers by leading to increased fares and/or a reduction in
the number of flights (recital 491). The Commission’s regression analysis is ‘seriously
flawed’ and does not support that conclusion. Moreover, the Commission ignored
extensive analysis to show that fares on routes where there is only one carrier are not
higher than on routes where there are multiple carriers. Nor did the Commission
establish in the decision that the expansion of flights and opening of new routes were
due to the competitive relationship between Ryanair and Aer Lingus (recital 493).

Moreover, as regards potential competition between Ryanair and Aer Lingus on the
15 routes on which currently only one of the two airlines is active (recitals 498 to 540
of the contested decision), the applicant maintains that the Commission overstated
the competitive constraint that the airlines exert on each other and understated the
competitive constraint exerted by third parties and their ability to enter those routes.
In particular, the Commission wrongly claimed that Ryanair and Aer Lingus enjoyed
specific advantages with respect to Irish routes that would make entry by third airlines
‘unlikely’ The Commission failed to prove, to the requisite standard, that the concen-
tration would lead to a significant impediment of effective competition through the
elimination of potential competition on the 15 routes identified by the Commission.

The Commission, supported by Ireland and Aer Lingus Group, disputes the appli-
cant’s arguments by referring to the contested decision.
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(b) Findings of the Court

As regards harm to consumers, the applicant merely reiterates the content of the
contested decision and submits that it is not sufficient to establish the Commission’s
conclusions.

In the contested decision, the Commission did however explain in detail why the con-
centration would eliminate current competition between Ryanair and Aer Lingus to
the detriment of customers, both on the routes on which the services of the two par-
ties to the concentration overlap (section 7.5) and on those on which only one of the
airlines is present (section 7.6). A route-by-route analysis was also undertaken in the
contested decision and the Commission came to the same conclusions (section 7.9).

In its reasoning, the Commission noted that the barriers to competition and thus the
harm to consumers would result from the disappearance of the competitive relation-
ship between Ryanair and Aer Lingus and from the fact that no remaining competitor
or potential entrant would be in a position to compete effectively with the merged en-
tity. Aside from the effects on prices, since the entity resulting from the concentration
would no longer be subject to the same pressure which previously existed between
Ryanair and Air Lingus, the concentration would also have repercussions on the qual-
ity of the offer and choice made available to customers.

As regards the submissions relating to the econometric analysis, both in relation to
the Commission’s study and the applicant’s analyses, those arguments have already
been examined above. Given that the applicant does not put forward anything new in
that regard, reference should be made to the findings made above on that point (see
paragraphs 138 to 194 above).
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26 None of the arguments raised by the applicant thus enables the analysis set out in the
contested decision to be called into question.

27 It is apparent from all of the above that the first plea must be rejected in its entirety.

28 As this conclusion has an impact on the assessment of the analysis of the effects of the
concentration on competition, it is none the less necessary to examine the other three
pleas in law, which concern that issue.

B — The second plea, regarding assessment of barriers to entry

29 After having assessed the situation as regards current competition on the relevant
markets and having set out the reasons why the concentration would eliminate cur-
rent competition between the parties to the concentration to the detriment of cus-
tomers, the Commission examined the issue of the extent to which a new entrant
might constrain the conduct of the merged entity (section 7.8 of the contested deci-
sion). The Commission noted that, for an entry to be regarded as a sufficient com-
petitive restraint on the parties to the concentration, it had to be likely, timely and
sufficient to deter or defeat any potential anti-competitive effects of the concentration
(recital 545 of the contested decision and footnote 547, in which reference is made to
point 68 of the Guidelines).
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230 'The Commission’s analysis in the contested decision, which is relevant for the assess-
ment of this plea, comprised the following stages: first, the finding that regulatory
barriers do not play an important role as barriers to entry (section 7.8.2); second,
the findings of the existence of barriers to entry related to Ryanair’s and Aer Lingus’s
‘strong position’ with large bases in Ireland (section 7.8.3); third, the finding that entry
costs and risks would be significant in a market already served by two strong airlines
with well-established brands (section 7.8.4); fourth, the finding that the risk of ‘ag-
gressive retaliation’ by Ryanair-Aer Lingus combined is high (in the context of that
examination the Commission referred to the entry attempts of easyJet, MyTravel-
Lite and Go Fly (section 7.8.5)); fifth, the finding that competitors considered other
markets more attractive than the small Irish market (section 7.8.6); sixth, the finding
that airport congestion constitutes an additional barrier to entry, both at Dublin air-
port and certain destination airports (section 7.8.7); and seventh, the finding that the
strong position of the merged entity at Dublin Airport might hinder further expan-
sion by competitors (section 7.8.8).

231 In conclusion in that regard, the Commission considered that there were a number
of significant barriers to entry in relation to the operation of flights from or to Dublin
in competition with Ryanair-Aer Lingus combined. Those barriers go well beyond
the problem of the partly congested airport and are linked, in particular, to the well-
established position of Ryanair and Aer Lingus at their home base. The investigation
showed that, as a result of those barriers, entry was not likely, and even unlikely, on
almost all of the routes on which their services overlap. In the absence of potential en-
trants on the vast majority of the routes on which the services overlap and given that
competitors have unanimously indicated that they would not even consider enter-
ing in direct competition on a significant scale with the merged entity (in particular
by opening a base at Dublin), the Commission concluded that entry was not likely,
timely and sufficient to constitute a sufficient competitive constraint on the entity
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resulting from the concentration and defeat the likely anti-competitive effects of the
proposed concentration (recital 784 of the contested decision).

1. The significance to be attributed to the lack of entry of new competitors on the
relevant markets

(a) Arguments of the parties

First of all, the applicant agrees that for entry to be regarded as a sufficient competi-
tive constraint, it must be likely, timely and sufficient to deter or defeat any potential
anti-competitive effects of the proposed concentration (recital 545 of the contested
decision). However, the applicant submits that the Commission made several mani-
fest errors of appraisal in its assessment of whether those conditions were met in
this case and in its conclusion that entry was not likely, timely and sufficient to con-
stitute a sufficient competitive constraint on the merged entity and defeat the likely
anti-competitive effects of the proposed concentration (recital 784). In the applicant’s
view, the proposed concentration would not significantly impede effective competi-
tion because the threat of entry would offset any loss of competition resulting from
the concentration. It emphasises, in that regard, that it does not disagree with the
Commission regarding the fact that, following the concentration, entry would be-
come ‘unlikely’ on numerous routes.
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In fact, according to the applicant, the fundamental point in dispute is the signifi-
cance to be attributed to the lack of entry. Whilst the Commission considers that it
must mean there are barriers to entry, the applicant contends that the lack of entry
is accounted for by the presence of an efficient airline on those routes that serves
consumers so well that there is no scope for profitable entry. The assessment of the
alleged anti-competitive effects and that of barriers to entry are closely linked and
therefore a new entry is relevant only to the extent to which it is considered neces-
sary to offset the competitive constraints that allegedly would be lost as a result of
the concentration. However, the Commission significantly overstated the competitive
constraints that allegedly would be lost as a result of the concentration and therefore
also considerably overstated the degree of entry required to offset that loss. In a liber-
alised market, characterised by multiple potential entrants, the mere threat of timely
entry is sufficient to prevent the entity resulting from the concentration from benefit-
ing from the disappearance of the alleged competitive constraints. The Commission
is therefore wrong to insist on the need for an entry that is ‘timely’ and ‘certain’ or
to consider that entry onto only some of the 50 routes affected by the concentration
would not be of sufficient scope to offset the alleged anti-competitive effects.

The Commission, supported by Ireland and Aer Lingus Group, disputes the appli-
cant’s arguments by referring to the contested decision.

(b) Findings of the Court

To accept the arguments raised by the applicant as a preliminary point, the Court
would essentially have to reverse the conclusion which it reached following the ex-
amination of the first plea.
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It is true, as the applicant points out, that the assessment of the alleged anti-com-
petitive effects and the assessment of the barriers to entry are closely linked. In that
regard, it is important to note that the applicant shares the Commission’s view that
the arrival of an entrant is relevant at a theoretical level when its entry offsets the
competitive constraints that it is thought would be eliminated as a result of the con-
centration. It is from that perspective that the Commission examined, in section 7.8
of the contested decision, the issue of the entry of new competitors onto the relevant
markets.

However, following the examination of the first plea, the Court has upheld the Com-
mission’s findings relating, first, to the assessment of the current level of competition
between Ryanair and Aer Lingus and, second, to the effects of the concentration on
that competition.

In that regard, the starting point for the issue of the entrance of new competitors
onto the relevant markets is a situation where the new entrant is seeking to access the
market on which the merged entity would be present, and where that entity, as has
been noted above, would eliminate current competition between the parties to the
concentration to the detriment of customers.

Consequently, the mere ‘threat’ of an entry, on which the applicant relies, is not suf-
ficient. Its explanation that there are no entrants because of its efficiency on the rel-
evant routes and because of customer satisfaction, which rule out any prospect of
an entrant being profitable on those routes, is also not sufficient. What counts is the
prospect of an entrant which offsets the anti-competitive effects specifically estab-
lished in the contested decision at that stage of the assessment.

II - 3561



240

241

JUDGMENT OF 6. 7. 2010 — CASE T-342/07

2. Entries and withdrawals in the air transport sector

(a) Arguments of the parties

The applicant maintains that the existence of the barriers to entry referred to by the
Commission is contradicted by the lively entry and exit characterising the air trans-
port sector in Europe since it was deregulated (see the York Aviation entry and exit
report of 31 July 2008 relating to entries and exits in the European air transport sec-
tor). The sector is characterised by dynamic competition and a low level of barriers
to entry, as illustrated by Ryanair’s ‘meteoric expansion’ in Europe. Moreover, several
competition authorities have taken the view that market shares should not necessar-
ily be regarded as demonstrating the existence of barriers to entry. Those authorities
have observed that there were numerous entries and exits in the air transport sector,
thus creating a threat of entry in all cases where there are no airport or slot con-
straints (see, for example, Commission decision of 11 February 2004, COMP/M.3280
— Air France/KLM). Moreover, it is not correct to claim that airlines do not enter the
markets on which Ryanair is already present: from April 2003 to October 2006 there
were 63 examples of entry on city pairs and 9 on airport pairs, including entries in Ire-
land (see the RBB Economics report of 20 February 2007 relating to barriers to entry).

The Commission contests that line of argument. It contends, in particular, that Air
France/KLM is to be distinguished from the present case for the following reasons:
first, the slot divestiture proposed by the parties to that concentration on the Paris-
Amsterdam route was only one of several remedies applied; the entity resulting from
that concentration was facing competition from high-speed trains; and various com-
petitors had expressed an interest in entering the affected market or applied for slots
on that route.

II - 3562



242

243

244

RYANAIR v COMMISSION

(b) Findings of the Court

The applicant contests the Commission’s analysis in the contested decision in rela-
tion to the issue of the entry onto the markets at issue, by submitting that the air
transport sector in Europe has been characterised by lively entry and exit since it was
deregulated.

That argument is too general to illustrate how exactly the Commission’s analysis was
erroneous. That analysis does not relate to the air transport sector, but focuses, in
particular, on the 35 routes on which the services out of Ireland of the parties to the
concentration overlap. The particularities of those routes and of the airlines present
on them were set out in the contested decision, in which the Commission highlighted
the advantage of having a base in Ireland, the awareness of the brands Ryanair and
Aer Lingus on those markets, several failed attempts to enter the market, and the fact
that the competitors unanimously indicated that they would not even consider enter-
ing into direct competition on a significant scale with the merged entity. The evalu-
ation of the competition and the entries was thus based on a targeted assessment on
the affected markets and not on the air transport sector in general.

Moreover, the information extracted from the RBB Economics report referred to by
the applicant does not support that claim (see RBB Economics report of 20 Febru-
ary 2007 on barriers to entry). It is apparent from the table in Annex III to that re-
port (recent examples of entries in competition with Ryanair) that the majority of
the examples cited in relation to routes out of Ireland (Dublin, Cork and Shannon
airports) were failed entry attempts in so far as the airline was no longer present on
the route the same month a year later (on the Cork-London route (bmibaby); on the
Dublin-London route (CityJet); on the Dublin-Bristol route (Air Southwest); on the
Dublin-Glasgow route (British Airways); on the Shannon-London route (easyJet)) or
Aer Lingus entries (the Dublin-Bristol and Dublin-Liverpool routes). There were only
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three exceptions (the Dublin-London route, operated by Air France and referred to
in the contested decision; the Dublin-Malaga route, operated by Spanair; and the
Dublin-Faro route, operated by TAP Portugal, with no indication as to whether it was
still present the following year). All of the other examples relate to destinations which
did not have Dublin, Cork or Shannon airports as their place of departure or arrival.
Of all the competitors which are present on the market, it is thus Aer Lingus which
exerted the most pressure on Ryanair in terms of competition on the 35 routes on
which the services of the parties to the concentration overlap. The other recent cases
of entry remain marginal.

Consequently, it cannot be found that the existence of the barriers to entry referred
to by the Commission in the contested decision is contradicted by the lively entry and
exit which characterises the air transport sector in Europe since it was deregulated.

3. The taking into account of the Ryanair economic model

(a) Arguments of the parties

The applicant criticises the Commission for failing to evaluate entries in the context
of the economic model (low cost/low fares) used by it. Barriers to entry are defined
as factors ‘that make entry impossible or unprofitable while permitting established
undertakings to charge prices above the competitive level’ (Commission discussion
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paper on the application of Article 82 EC, paragraph 38). The lack of actual entry
onto the routes out of Dublin on which Ryanair operates is not a sign of high barriers
to entry or a failure of the competitive process. Rather, it shows that Ryanair is offer-
ing such competitive prices and capacity on those routes that other airlines consider
that it would make no sense to enter because they would not be able to compete with
Ryanair on price and that there is not enough demand to justify additional capacity. If
Ryanair were to change its economic model by charging ‘higher prices above the com-
petitive level, nothing would prevent third airlines from entering the routes on which
Ryanair operates. In that regard, the applicant maintains that the Commission chose
to ignore or dismiss evidence showing that, on the routes on which it is the only car-
rier, the prices which it charges are as low as, or lower than, those which it charges on
routes on which it is has competitors (see RBB Economics ‘economic critique of Sep-
tember 2007). Moreover, it was necessary to take account of Ryanair’s wish to keep
Aer Lingus as a separate and distinct brand. Thus, the purpose of the transaction was
to enter a different segment of the market and compete with ‘full-service’ airlines, not
as a low-fares carrier but by offering services similar to those of a full-service airline
but at lower prices. That objective would indeed be more easily achieved through
a merger with an existing flag carrier than by establishing a new airline and a new
brand, particularly in the light of the shortage of slots at main airports.

u7 'The Commission contends that the definition cited by the applicant, although valid
to assess the conduct of an undertaking in relation to Article 82 EC, is not directly
applicable to the control of concentrations. The relevant benchmark for mergers is
whether entry onto the market would prevent prices from rising above their level
prior to the concentration. Moreover, the fact that Ryanair regularly generates high
profits contradicts its claim that it maximises passenger growth by not charging high
prices where it is the sole operator. Furthermore, no carrier other than Aer Lingus has
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a comparable cost base and committed assets similar to those of Ryanair with a view
to competing on routes out of Dublin. A destination-end entrant also faces higher
‘opportunity costs’ of entry than Aer Lingus because it has more options to deploy
aircraft on less cost-competitive routes. Entry against the lowest cost operator in the
market is risky and potentially unprofitable when measured against the necessary in-
vestment. Precisely the combination of sunk investment and potentially low revenue
streams constitutes a barrier to entry.

(b) Findings of the Court

As regards the analysis of barriers to entry, it is necessary to place oneself in a situ-
ation where the Commission is examining whether the entry of new competitors may
be regarded as a competitive constraint which is sufficient to prevent or thwart the
potential anti-competitive effects of the concentration. In the present case, those
anti-competitive effects result from the disappearance of the competitive relationship
between Ryanair and Aer Lingus, which would strengthen Ryanair’s market power
on a significant number of routes. The applicant’s complaints in relation to that part
of the assessment were examined and rejected as part of the examination of the first
plea. They also form part of the route by route assessment in the context of the third
plea.

In that regard, the applicant’s argument that the lack of entry onto the routes which
it operates out of Dublin shows that its fares and capacity are so competitive that
no competitor considers that it would make sense to compete is not relevant for the
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analysis. Even if it were well founded, that argument refers to a competitive situation
in which Aer Lingus is present as a competitor of Ryanair or represents the most
likely potential competitor. However, it is not the current situation which is relevant
at this stage of the analysis, but the situation which would result from the concentra-
tion on the routes dominated by Ryanair-Aer Lingus combined.

Similarly, the applicant’s assertion that it does not envisage charging prices higher
than required to remain competitive following the implementation of the concentra-
tion — as it claims is apparent from the fact that on the routes on which it is the only
carrier at present the prices which it charges are as low as, or lower than, those which
it charges on routes on which it has competitors — cannot cast doubt on the Com-
mission’s analysis of the barriers to entry. As the Commission maintains, the control
of concentrations differs from the control of the abuse of a dominant position in that
it focuses on the control of market structures and not on the control of companies’
conduct. The control of concentrations aims, on the basis of a prospective analysis of
the market structures, to prevent the implementation of a transaction which would
significantly impede effective competition in the common market or a substantial
part thereof, in particular by the creation or strengthening of a dominant position.
As regards prices, the relevant criterion is thus whether the entry onto the market
of a new competitor is capable of preventing prices increasing above their level prior
to the concentration. The price criterion is not the only one which may be taken into
consideration, since the implementation of the concentration may also affect avail-
able capacity, choice, quality of service and innovation.

If Aer Lingus did not exist, the temptation would be great for Ryanair to maximise
its profits to take account of the lack of competitive pressure resulting from the ac-
quisition of its main actual or potential competitor on the relevant markets. Ryanair’s
intentions in relation to the use of Aer Lingus or its former pricing practices to not
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affect the credibility of that structural risk, which is apparent from the analysis of the
anti-competitive effects connected with the elimination of competition between the
parties to the concentration.

Consequently, it is apparent from the above that the Commission cannot be accused
of having wrongly analysed the competitive situation by not taking sufficient account
of Ryanair’s economic model in its assessment of the likelihood of entries onto the
relevant markets.

4. Advantages related to holding a base airport in Ireland

(a) Arguments of the parties

First of all, the applicant disputes that the ‘strong position’ held by it and Aer Lingus is
attributable to their large bases in Ireland. The Commission failed to offer a definition
of what constitutes a base and merely claims that Ryanair’s and Aer Lingus’s strong
presence in Dublin gives them an advantage over rival airlines. The alleged advan-
tages are Ryanair network advantages but not base advantages. Moreover, the Com-
mission gave great weight to the answers of competitors and interested third parties
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to the base questionnaire, in particular the Irish Department of Transport, which op-
posed the concentration. The Commission also denied the relevance of the evidence
provided by Ryanair to disprove the existence of any base advantage for Ryanair in
Dublin or to compare the situation with that at Charleroi and Hahn (see the report of
RBB Economics of 20 February 2007 on barriers to entry, and the note from Ryanair’s
Deputy Chief Executive on the economics of an airline base, of 28 November 2006).
The Commission thereby reversed the burden of proof and thus failed to act as an
‘objective and impartial decision-maker:

254 First, the applicant denies the existence of any economies of scale at base level. The
calculation of cost savings made by Aer Lingus, dated 19 February 2007, to which
the Commission refers in footnote 414 of the contested decision, derives from as-
sumptions. Aer Lingus, nearly all of whose fleet is based at Dublin, could not draw a
distinction between economies of scale that relate to the size of the fleet and those
that relate to the size of the base. In fact, customer services and ground handling
facilities can be subcontracted without difficulty at Dublin airport without that
penalising the airlines that have no base there. Ryanair itself resorts to subcontracting
of that kind for ground handling services. The Dublin Airport Authority plc (which
manages Dublin, Cork and Shannon airports) does not offer Ryanair better terms of
access to check-in facilities than it does to other companies and information desks
can be shared with other carriers without difficulty. As regards disruption, the ap-
plicant states that it ‘rotates’ four spare aircraft across all of its 23 bases. Therefore,
any cost savings from pooling spare aircraft relate to the fleet and not to the base. As
regards slots and stands, the applicant observes, first, that Council Regulation (EEC)
No 95/93 of 18 January 1993 on common rules for the allocation of slots at Commu-
nity airports (O] 1993 L 14, p. 1) requires that new entrants are favoured over incum-
bents when new slots are allocated. Furthermore, incumbents and entrants are on an
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equal footing as regards the allocation of stands and previous presence at an airport
does not give an airline an advantage over an entrant. The applicant also denies that it
has a ‘stronger negotiation position’ with airports and regulators, contrary to what is
stated in recital 383 of the contested decision. Ryanair does not benefit from size-re-
lated discounts at Dublin airport, nor expects to do so as a result of the concentration.
In terms of the benefits of dealing with suppliers, Ryanair’s most important elements
of cost are network-wide and are not determined at airport level.

Second, the applicant maintains that it has no unique competitive advantage at Dub-
lin as a result of its size, contrary to the statement in recital 384 of the contested deci-
sion. For example, Ryanair manages 6 daily rotations on its one Cork-based aircraft,
whereas it only achieves an average of 4 on its 19 Dublin-based aircraft. Its costs at
various departure airports, where Ryanair merely flies one or two flights on a daily
basis, are also comparable to the costs at its bases, or in some cases are lower. Fur-
thermore, other airlines can divert aircraft from existing routes or add further aircraft
and use their bases at the other ends of Dublin, Shannon and Cork routes to compete
with the merged entity. Ryanair also claims that it has demonstrated that increasing
the number of its aircraft based at Dublin leads to no noticeable impact on operating
costs. Finally, the fact that Ryanair voluntarily operates flights to Dublin from the
other end of the route is hardly commensurate with there being an advantage at
Dublin.

Third, the applicant asserts that it does not have the capacity to react more quickly
to demand shifts as a result of larger operations from one airport, contrary to what
is stated in paragraphs 389 to 392 of the contested decision. Carriers without a base
in Ireland have the same access to information as those who do have one. Moreover,
seasonal effects are also easily predictable for every airline. Finally, charter airlines
provide an effective competitive constraint in the high season and one-off events. For
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example, even though they do not have a base at Dublin airport, those companies are
capable of providing flights during the winter period when there is snow and it is of
little importance whether they offer several flights per day throughout the year.

Fourth, the applicant considers that competitors with a Dublin base would exert a
constraint on the merged entity, contrary to the view set out in recitals 555 to 560 of
the contested decision. It is wrong to consider that, as a result of different business
models and current operations of insignificant size, CityJet and Aer Arann could not
further expand their services at Dublin to offer an even greater competitive constraint
on the entity resulting from the concentration. The Commission focuses too much on
Aer Arann’s numerous business customers, without paying sufficient attention to its
rapid growth in recent years and its willingness to compete aggressively with Ryanair.
Moreover, companies which leave aircraft overnight at Dublin airport also constitute
a constraint, contrary to the Commission’s contention in recitals 400 and 560 of the
contested decision. An airline does not in fact need to operate a base in order to pro-
vide morning and evening flights.

Fifth, according to the applicant, competitors with a base at the other end of a Dublin
route would exert a competitive constraint on the merged entity. Because Ireland is
in fact a ‘net tourist destination, the majority of passengers originate outside Ireland,
at least on routes for which actual data are available. According to the Commission’s
logic, being based in Ireland would actually be a disadvantage. The applicant also ob-
serves that, if most airlines serving Dublin do not have a base there, it is because they
do not regard it as useful.
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Sixth, the applicant states that companies operating non-base point-to-point routes,
or so-called ‘W routes, exert an effective constraint on certain routes. Such routes are
viable even if only one or two round trips are made between non-based destinations,
this being the way in which Ryanair operates on certain routes.

The Commission disputes that line of argument by referring to the contested de-
cision. It recognises that economies of scale may arise at network and fleet levels.
EasyJet is the only low-frills airline operating on a similar scale to Ryanair. However,
Ryanair cannot deny the existence of economies of scale from operating a base or a
network without contradicting its own arguments concerning efficiency gains.

(b) Findings of the Court

In the course of its analysis of barriers to entry, which is at issue in this plea, the Com-
mission examined the ‘[e]ntry barriers related to Ryanair’s and Aer Lingus’s strong
position with large bases in Ireland’ (section 7.8.3 of the contested decision). In the
Commission’s view, the fact that Ryanair and Aer Lingus operate from the same base
at Dublin airport and that they are also present in Cork and Shannon is one of the rea-
sons why the two airlines are ‘closest competitors’ on the routes from and to Ireland
(recital 552). In that regard, it is apparent from the Commission’s previous decisions
that the economies of scale resulting from the flexibility of resources at a base and the
possibility of spreading fixed costs over many routes constitutes a barrier to entry in
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that ‘a carrier with an established base of operations at a particular airport will benefit
from clear cost advantages’ That role of barrier to entry is reinforced in the present
case because of the combination of two carriers with such a strong presence at one
and the same airport (recital 553 and footnote 557).

In that context, the Commission examined in the contested decision the circum-
stances in which other operators could replace the competitive constraint which
would disappear as a result of the concentration and to what extent the lack of a base
at Dublin airport could constitute a barrier to entry. It examined three scenarios: that
of an entrant which establishes a base at Dublin airport, that of an entrant which al-
ready has a base at the other end of the route and that of an entrant which enters on
a route by route basis without a base at either end of the route (recital 554 and sec-
tions 7.8.3.1 to 7.8.3.5). The Commission concluded that there were not sufficient in-
dications that a new carrier would enter with a base in Dublin, Cork or Shannon (sec-
tion 7.8.3.2) and that destination-based entries and entries not based on a destination
airport are in general not sufficient to replace the competitive constraint exerted by
the parties on each other prior to the proposed concentration (section 7.8.3.5, in par-
ticular recital 584).

The complaints made by the applicant against that assessment concern either the
earlier finding that Aer Lingus and Ryanair operate with a large base at Dublin airport
and that this grants them a competitive advantage (section 7.3.4 of the contested de-
cision) or, in a cursory manner, the Commission’s finding in its analysis of the barriers
to entry that competitors which already have a base at Dublin airport would probably
not be in a position to exert an effective constraint on the parties to the concentration,
and the conclusions which were drawn from that (sections 7.8.3.1 and 7.8.3.2).
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It should be noted, at the outset, that the applicant’s complaints regarding the com-
petitive advantage enjoyed by Aer Lingus and Ryanair as a result of having a base at
Dublin airport were examined and rejected by the Court in its examination of the
first plea. They will also be examined in the route by route assessment under the third
plea. The following analysis thus applies only to the criticism of the evidence relied on
by the Commission in the contested decision as a basis for its analysis of the barriers
to entry associated with the ‘strong position’” of Ryanair and Aer Lingus in Ireland.

Thus, as regards the claim that the Commission failed to define the term ‘base’ (see
paragraph 253 above), it is sufficient to note that there is such a definition, for example
in recital 44 of the contested decision, in which the term ‘base’ is used to characterise
airports on which airlines base their aircraft and on which they concentrate their
operations, offering mainly flights from and to these ‘base’ airports. That concept was
explained in detail in section 7.3.4 of the contested decision.

As regards the claim that the Commission gave greater weight to certain information
and thus reversed the burden of proof (see paragraph 253 above), it is sufficient to
note that this claim is not supported by any further evidence. The applicant cannot
merely state, in a general manner, that the Commission gave significant weight to the
responses provided by competitors and third parties, in particular the Irish Transport
Ministry, which was opposed to the concentration, and that it denied the relevance
of the information to the contrary which Ryanair submitted during the administra-
tive procedure. In the absence of explanations as to how exactly the findings in the
contested decision on the basis of evidence obtained during the investigation stage
are called into question by the opposing evidence produced by Ryanair, such a claim
must be rejected.
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In relation to the economies of scale (see paragraph 254 above) and the capacity to
react to demand (see paragraph 256 above), the applicant’s complaints must be put
into perspective. The Commission does not dispute that Ryanair’s network, which
comprises 23 bases, provides it with significant advantages. However, the Commis-
sion’s analysis concerns the advantages granted, in the present case, by having a base
at Dublin and being present in both Cork and Shannon. It is those barriers to entry
which are examined and not the interest in having a network with numerous bases,
like those of Ryanair and easy]Jet in Europe. In that regard, the Commission notes in
the contested decision that there are two main advantages in having a base at an air-
port: first, it allows a carrier to benefit from certain cost advantages and, second, it in-
creases the carrier’s flexibility to react more quickly to shifts in demand (recital 555).

Unlike Ryanair’s claim that any operator could enjoy the same advantages as it does
at Dublin airport, the Commission’s analysis on that point is not theoretical. In par-
ticular, the Commission actually examined the situation of the two other competitors
which have a base at Dublin airport, that is CityJet with three aircraft and Aer Arann
with four aircraft, versus Aer Lingus’s 22 short-haul aircraft and Ryanair’s 20. It noted
that those competitors had not developed their bases significantly in recent years
and did not intend to do so for their own reasons (recitals 556 to 558). The Commis-
sion also noted that any expansion at Dublin airport would increase problems of slot
congestion at that airport and may also give rise to slot congestion at some of the
destination airports (recital 559). The Commission further stated that it was appar-
ent from the analysis which it carried out during the detailed investigation phase that
none of the airlines listed by Ryanair as potential competitors would open a base in
Ireland in the event of a price increase after the implementation of the concentration
(recital 562 and footnotes 563 and 564 of the contested decision). A number of the
competitors cited by Ryanair have now in fact withdrawn over the past few years from
the routes which they operated to Dublin (such as British Airways from the Dublin-
London (Heathrow) route and Alitalia from the Dublin-Milan route). The applicant’s
arguments on that point (see paragraph 257 above) merely reiterate the content of
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the contested decision and assert that it is erroneous, but do not explain how the ac-
tivities of CityJet and Aer Arann would develop, even though convincing reasons are
given in the contested decision to explain that that would not be the case.

In relation to the impact of scheduled airlines or charter airlines having an aircraft
parked overnight at Dublin for a season or throughout the year (see paragraphs 256
and 257 above), the Commission rightly noted in the contested decision that the ad-
vantages which those companies enjoy were not comparable to those inherent in op-
erating a base, in particular as regards the flexibility of switching between routes,
redeployment of aircraft, minimising disruption costs, exchange of crews, customer
care and brand awareness (recital 560). It is those advantages of operating a base
which are important in this case and not the possibility of offering flights to any par-
ticular destination by operating an aircraft.

In relation to the use of the aircraft (see paragraph 255 above), the applicant criticises
an analysis undertaken by the Commission when examining its competitive relation-
ship with Aer Lingus (recital 384 of the contested decision). The difference in the level
of use of an aircraft based at Cork and those based at Dublin is not relevant to the as-
sessment of the advantage from having the use of a base at Dublin as such. However,
it is that advantage which the Commission is highlighting in the contested decision
(recital 552 et seq.).

As regards the cases of entry onto the market via a base airport situated at the other
end of the route or via a route which does not have a base (see paragraphs 258 and 259
above), the applicant’s arguments merely reiterate the findings made in the contested
decision but are not capable of calling them into question. Those arguments are es-
sentially theoretical and do not provide a response to the specific elements referred to
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in the contested decision to reach the conclusion that potential entrants with a base
at the other end of a route face disadvantages (section 7.8.3.3) and that new point-to-
point entry on a non-base route is unlikely (section 7.8.3.4).

It follows from the above that the applicant’s arguments criticising the analysis of
the barriers to entry represented by the advantages linked to the operation of a base
airport in Ireland must be rejected.

5. Costs and risks related to an entry on the market

(a) Arguments of the parties

The applicant denies that its brand and marketing techniques, and those of Aer Lin-
gus, may constitute a competitive advantage. Ryanair’s rapid expansion in recent years
is clear evidence that pre-existing brand recognition is irrelevant to the ability to enter
a new market. Similarly, easyJet’s successful entry onto French domestic routes shows
that home carriers do not have any advantage on that basis. Search engines and com-
parison websites facilitate the work of new entrants and, in any event, marketing costs
are very low when compared with the number of routes or passengers transported.
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The applicant also claims that the air transport sector in Europe is a paradigm case
of a market that has low barriers to entry because potential sunk costs are low. Those
costs are not very high given the many leasing and other financial arrangements avail-
able in the industry. In that regard, the ‘opportunity costs’ of aircraft and additional
investments in new aircraft, which the Commission refers to in recital 621 of the con-
tested decision, are not potential sunk costs. The aircraft concerned can be easily sold
or leased on secondary markets. It is incumbent on the Commission to demonstrate
the existence of sufficiently high sunk costs to amount to a barrier to entry.

The Commission, supported by Ireland and Aer Lingus Group, disputes the appli-
cant’s arguments by referring to the contested decision.

(b) Findings of the Court

In the contested decision, the Commission considered that entry costs and risks were
significant ‘in a market already served by two strong airlines with well-established
brands’ (section 7.8.4). Together the two airlines represent 68% of total passenger
traffic and 80% of the main intra-European short-haul passenger traffic from and to
Ireland.

In dismissing Ryanair’s observations on that point, the Commission stated that, as
is apparent from the Guidelines (point 71(c)) and its previous decisions in the pas-
senger air transport sector, Ryanair’s established position could constitute a barrier
to entry. Both Aer Lingus and Ryanair have an ‘established position’ in Ireland, which
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constitutes a significant advantage as a result of the experience acquired on the Irish
market, of the brand-awareness related to that position and of the fact that entry
would require high marketing costs (recitals 588 to 591 and sections 7.8.4.1 to 7.8.4.3
of the contested decision).

As regards the advantages related to the brand and to the marketing costs, the appli-
cant’s arguments stress either the particular situation of Ryanair, whose established
position is rightly emphasised by the Commission in the contested decision, or the
situation on a market other than the Irish one. However, it is unlikely that another
airline could achieve the same results as Ryanair without a significant investment.
Similarly, with regard to the comparison made with the situation of easyJet in France,
it should be noted that the Commission stated in the contested decision that that
airline had not succeeded in entering the Irish market (recital 635 et seq.). Those ar-
guments thus do not call into question the Commission’s conclusion in the contested
decision that an entrant would have to incur increased marketing costs to be able to
compete with the merged entity, which would have two brands which are very well
known in Ireland.

In relation to the Commission’s assertion that entry onto the market entails a risk of
sunk costs for competitors (section 7.8.4.4 of the contested decision), the applicant’s
arguments are too general to call their validity into question. In particular, it was not
the Commission’s task in the present case to show, in a general manner, that the sunk
costs were high enough to constitute a barrier to entry. The Commission was only
required to explain why certain sunk costs represent barriers to entry which might
dissuade a potential entrant from entering into competition with the merged entity.
It is perfectly admissible to take account of such a dissuasive effect in the analysis of
barriers to entry.
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On that point, the contested decision contains sufficient evidence to support the
statements made therein. Thus, the Commission was right to state in the contested
decision that an entry in Ireland required considerable expenditure in order to es-
tablish a brand capable of competing with Ryanair and Aer Lingus and to gain access
to new customers. That expenditure represents the main cost incurred in opening a
route, as is stated in the interview cited by the Commission in the contested decision
(footnote 610). Other sunk costs are necessarily linked to the additional investments
involved in the purchase, leasing or deployment of an aircraft from one route to an-
other, and the installation and functioning of that aircraft and the associated services
(recital 621).

It is apparent from the above that the applicant’s arguments criticising the analysis
of the barriers to entry represented by the costs and risks of market entry must be
rejected.

6. Ryanair’s reputation as a barrier to entry

(a) Arguments of the parties

The applicant states that its aggressive low-fares policy as a result of its reduced costs
does not constitute a barrier to entry, contrary to the Commission’s findings in re-
citals 624 to 660 of the contested decision. Ryanair’s conduct is that of an operator
developing normally in a liberalised market. Moreover, the Commission failed
to establish any actual consumer harm by demonstrating that Ryanair charges
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supra-competitive prices once a competitor exit has occurred. In fact, consumers are
better served after the exit of a competitor than before its entry. Finally, numerous
airlines have succeeded in basing their aircraft at airports where Ryanair already had
a significant base, such as at Charleroi airport.

The Commission, supported by Ireland and Aer Lingus Group, disputes the appli-
cant’s arguments by referring to the contested decision.

(b) Findings of the Court

The Commission stated in recitals 624 to 660 of the contested decision how the risk of
‘aggressive retaliation’ by Ryanair-Aer Lingus combined was high if a potential com-
petitor were to seek to enter onto one of the routes affected by the concentration (sec-
tion 7.8.5). That conclusion is based on the results of the Commission’s investigation
showing that Ryanair has a reputation for engaging in aggressive competition where
an airline tries to enter the Irish market, in particular by lowering its prices temporar-
ily and expanding its capacity in order to drive out the new entrant on routes to or
from Ireland (recital 625 and footnote 615).
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In response to Ryanair’s argument, raised during the administrative procedure, that
the risk of ‘aggressive retaliation’ by Ryanair-Aer Lingus combined was not relevant
for potential competitors since Ryanair would charge the same low prices in any case,
regardless of whether a competitor is active on the same route or not, the Commis-
sion stated in the contested decision that it was apparent from the investigation that
Ryanair takes into account the pricing policy of its competitors and acts accordingly
(recitals 627 to 634). On that point, the Commission gave several detailed examples
concerning easyJet’s entry attempt (section 7.8.5.1), MyTravelLite’s entry attempt
(section 7.8.5.2) and Go Fly’s entry attempt (section 7.8.5.3).

It must be found that the applicant’s arguments concerning that analysis merely reit-
erate its previous arguments raised during the administrative procedure and rebutted
in the contested decision. In that decision the Commission set out to the required
legal standard the evidence supporting its conclusion that Ryanair systematically
reduces prices and increases frequencies when competitors enter the Irish market.
As stated in the contested decision (section 7.8.5.4), the risk of aggressive retaliation
would be even greater following the concentration, since Ryanair-Aer Lingus com-
bined would be the dominant operator on literally all routes from and to Ireland. In
building up a reputation for deterring the entry of competitors, Ryanair creates a de
facto barrier to entry for new competitors.

The debate in that regard does not concern Ryanair’s pricing policy, but the classifica-
tion of its aggressive reputation as a barrier to entry and, from that point of view, the
grounds set out in the contested decision are sufficient to establish how Ryanair’s past
conduct is liable to dissuade potential competitors from entering a market on which
it is present.
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s Consequently, the arguments relating to the analysis of the effect of Ryanair’s reputa-
tion on the arrival of potential competitors must be rejected.

7. Timeliness of entry

(a) Arguments of the parties

280 The applicant states that the Commission indicated in paragraph 308 of the statement
of objections that ‘opening a new route from a new airport can take between 3 and 12
months’ and that ‘[t]o secure profitability it may take up to 12 months. However,
rather than viewing this entry as timely, in line with the two-year period set out in the
Guidelines, the Commission erred in the contested decision in viewing this as sup-
port for the existence of high barriers to entry.

20 The Commission argues that the precise time at which entry should take place de-
pends on the characteristics and dynamics of the market, as well as on the specific
capabilities of potential entrants.
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(b) Findings of the Court

Point 74 of the Guidelines, entitled ‘Timeliness, referred to by the applicant, states
the following:

‘The Commission examines whether entry would be sufficiently swift and sustained
to deter or defeat the exercise of market power. What constitutes an appropriate time
period depends on the characteristics and dynamics of the market, as well as on the
specific capabilities of potential entrants. However, entry is normally only considered
timely if it occurs within two years’

The applicant merely cites paragraph 308 of the statement of objections, without re-
ferring to the content of the contested decision, in submitting that the time required
to enable an entry from a new airport and to ensure its viability was not correctly
taken into account by the Commission in the contested decision.

In that regard, it should be noted that the assessment of the barriers to entry on the
market depends on the characteristics of that market and the capabilities of the po-
tential entrants.

In relation to timeliness of entry, in the Guidelines the Commission refers to a period
which should not normally exceed 2 years and, in the statement of objections, to a
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period of between 3 and 12 months. Ryanair states that it needs just a few weeks to
open a route. In reality, that time-limit depends on the situation being examined.

Thus, in the Guidelines, the Commission is, in any event, merely providing an ana-
lytical framework which it may apply, further develop and refine in individual cases
(point 6 of the Guidelines). In the present case, the period set out in the statement
of objections relates to an entry at a new airport, whereas the period referred to by
Ryanair is in line with the reputation of that airline. Those periods are neither contra-
dictory nor do they show that the Commission carried out an erroneous assessment
in the contested decision.

In the analysis of the barriers to entry in the contested decision, the Commission
essentially concentrated on the likelihood of serious entries onto the affected routes
and on the question whether such entries were of sufficient importance to dissuade
or thwart the anti-competitive effects of the concentration. That analysis was under-
taken in the light of the specific characteristics of the market and the players on that
market. The applicant fails to state in what way that analysis is based on an erroneous
assessment of the notion of timeliness of entry, or even how the analysis could be
altered.

Consequently, the argument relating to the timeliness of entry must be rejected.
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8. The existence of more profitable routes outside Ireland

(a) Arguments of the parties

The applicant maintains that it is at least as profitable to operate on routes from Dub-
lin ‘as on those from Eastern Europe or Scandinavia, contrary to the Commission’s
contention in the contested decision (recitals 661 to 669). Marketing costs are not
higher in Ireland than elsewhere. Moreover, some 90 airlines, many of which are re-
cent entrants, are at present using Dublin airport. Nor is it necessary for Ireland to
have secondary airports, because those of Dublin, Cork and Shannon are easily ac-
cessible for low-frills operators. Several airlines (British Airways, CityJet, Lufthansa,
BM]I, easyJet, TAP Portugal and SkyEurope Airlines) have declared their willingness
to enter the market represented by Dublin airport, but the Commission omitted or
ignored that information. The buoyancy of the Irish economy facilitates such entry.

The Commission submits that, in recitals 663 to 668 of the contested decision, it pre-
sented empirical evidence to the effect that competitors considered the Irish market
to be an unattractive one to enter and thus would not be likely do so.
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(b) Findings of the Court

s0 In the contested decision, the Commission states that it was apparent from its inves-
tigation that many competitors considered that the Irish market was not particularly
attractive and that many potential competitors had indicated that they would rather
seek to open new routes to destinations other than Ireland (recital 663).

so1  In the contested decision, the Commission gave several reasons to explain that result:

— entering the market would require significantly higher marketing costs than entry
on other markets where there are no strong low-cost carriers with a strong base
(recital 664);

— the Irish market is regarded as a relatively small market, with only four million
inhabitants, which is not even half of the population of the ‘greater London area’
(recital 665);

— the ‘small Irish market’ is in general not expected to be the fastest growing and
most profitable market in comparison with the markets in ‘Eastern Europe’ or
‘Scandinavia’ (recital 666);
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— the geographic situation of Ireland does not favour new entry but rather discour-
ages it (recital 667);

— the incentives of a network carrier operating a route between Dublin and its hub
are different from those of a point-to-point carrier, which reduces the competitive
constraint; network carriers use these operations mainly to transport passengers
in transit to their hub, from which they will fly to their final destination, whereas
point-to-point carriers primarily seek to maximise the use of their aircraft on
point-to-point routes (recital 668);

— for low-frills operators, Ireland has the disadvantage that is has no secondary
airports in the Dublin area (recital 669).

sz The arguments raised by the applicant are unable to undermine that analysis. Thus,
the applicant’s statement that it is at least as profitable to operate on routes from
Dublin ‘as on those from Eastern Europe or Scandinavia’ is not sufficient to call into
question the statements made by the potential competitors on the issue of Dublin
entry (see, for example, footnotes 666, 668 and 669 of the contested decision). Simi-
larly, the assertion relating to marketing costs does not take account of the particular
situation of Ryanair on the Irish market, which has already been examined (see para-
graphs 277 and 278 above). The examples of recent entry given by Ryanair were ana-
lysed and rebutted to the required legal standard by the Commission in recital 633 of
the contested decision (see paragraph 244 above). Moreover, although the buoyancy
of the Irish economy is taken into account by carriers, it is an element which remains
susceptible to change in accordance with the general economic situation.
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It is apparent from the foregoing that the Court must reject the arguments raised by
the applicant to dispute that, for certain competitors, routes operated ‘from Eastern
Europe or Scandinavia’ are more profitable than those operated from Dublin.

9. Airport congestion

(a) Arguments of the parties

The applicant disputes that alleged congestion at Dublin airport constitutes a barrier
to entry. In practice, the periods of limited slot availability amount to approximately
one hour in the morning for departing aircraft and one or two short periods of up
to half an hour for arriving aircraft in the late afternoon and evening. Airports com-
monly exhibit such busy periods yet still sustain substantial opportunities for growth.
For competing airlines to be able to achieve three to four daily turnarounds, it is suf-
ficient that they operate services to Dublin from bases at the other end of the route,
avoiding those periods when the runways at Dublin are very congested. Moreover,
the considerable increase in the number of passengers at Dublin has occurred despite
the airport’s capacity, which the Dublin Airport Authority regarded as constrained.
The capacity of the airport should increase as a result of its current large scale de-
velopment programme and capacity remains available on routes, even in the short
term. In any event, to the extent that slot congestion was a problem, it could easily
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be resolved by slot commitments, as has been the case with numerous other airline
mergers cleared by the Commission in the past.

The Commission, supported by Ireland and Aer Lingus Group, disputes the appli-
cant’s arguments by referring to the contested decision.

(b) Findings of the Court

In the contested decision, the Commission stated that airport congestion constituted
an ‘additional important barrier to entry, both in terms of the need for sufficient
terminal space and runway capacity, the use of which is subject to the allocation of a
limited number of slots (section 7.8.7, in particular recitals 670 and 671).

The Commission also analysed the capacity constraints at Dublin Airport (sec-
tion 7.8.7.1 of the contested decision). It noted that the investigation had shown that
potential entrants were dissuaded by the runway congestion at peak times and the
lack of stands. Those problems are unlikely to disappear in the near future given that
the construction of a new runway is not planned before 2011 or 2012, which does not
enable potential competitors to enter the market quickly. The situation at airports
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other than Dublin was then examined (section 7.8.7.2) and was detailed route by
route (section 7.9).

308 Finally, the Commission pointed out that airport congestion played a dissuasive role
as a deterrent factor for potential entrants, in respect of time-sensitive passengers and
business passengers (which, according to the Commission, account for 20 to 30% of
all passengers) as well as leisure passengers (section 7.8.7.3 of the contested decision).

s00 The Court finds in that regard that the arguments raised by the applicant to criticise
that analysis were rebutted to the required legal standard during the administrative
procedure. The Commission thus explained in the contested decision how the con-
gested runways at Dublin airport during peak times and the difficulties related to the
lack of stands posed problems for potential entrants wishing to operate on routes
from or to that airport, even if they had a base at the other end of the route. In the
contested decision, the Commission also stated that the capacity of Dublin airport
will not be increased in the short-term as Ryanair claims. The issue of the relevance
of the slot commitments will be assessed as part of the examination of the fifth plea,
which deals with that aspect of the analysis.

si0 It is apparent from the above that the arguments relating to airport congestion must
be rejected.
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10. The position of Ryanair-Aer Lingus combined at Dublin airport

(a) Arguments of the parties

The applicant maintains that the entity resulting from the concentration would not
have increased bargaining power in the consultation process for airport charges, air-
port facility allocation or expansion (recitals 701 to 708 of the contested decision).
The Commission for Aviation Regulation, which is entirely independent of both
Ryanair and Aer Lingus, decides upon the level of charges which the Dublin Airport
Authority can levy at Dublin airport for the facilities required by all users. Moreover,
Ryanair has a history of disputes with the Dublin Airport Authority and there is no
reason to believe that the merged entity would have any increased chance of influ-
encing expansion plans. The applicant also alleges inconsistencies on the part of the
Commission in the contested decision, since, on the one hand, it asserts that having
a large base at Dublin is key to achieving operational efficiencies and, on the other
hand, it claims that Ryanair’s threat to withdraw many flights, and thereby give up
those alleged advantages, is credible.

The Commission disputes those arguments, as they fail to take account of the situ-
ation which would result if the concentration were to be implemented.
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(b) Findings of the Court

In the contested decision, the Commission examined the position which the merged
entity would hold at Dublin airport, inasmuch as that entity would combine the two
airlines which are by far the largest users of that airport (section 7.8.8).

In accordance with point 36 of the Guidelines, that market power was examined by
the Commission in order to evaluate whether the merged entity could use that power
to hinder entry or expansion by competitors (recital 701 of the contested decision).
Following that examination, the Commission considered that the fear of Ryanair’s
competitors that the merged entity would use its majority within the Dublin Airport
Coordination Committee (within which Ryanair-Aer Lingus combined would hold
the majority of votes by operating more than 56% of ‘air transport movements’) and
its unique strong position at Dublin airport to influence the regulator, in such a way
so as to organise the airport in accordance with Ryanair’s requirements, was not un-
founded. The Commission concluded its analysis by stating that the concentration
would enable the new entity ‘to increase its weight’ in the consultation process for
airport charges, airport facility allocation or expansion plans. This may make the en-
try or expansion of its competitors more difficult (recitals 706 to 708).

The arguments raised by the applicant to dispute that analysis fail to call its validity
into question. In the contested decision, the Commission set out to the required legal
standard the reasons why the merged entity would have increased market power en-
abling it to influence decisions relating to certain aspects of the management of Dublin
airport. In particular, the Commission provided several examples in the contested
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decision of the possibility of the new entity obtaining preferential airport charges
(recital 702).

Consequently, the arguments relating to the position of Ryanair-Aer Lingus com-
bined at Dublin airport must be rejected.

It is apparent from all of the above that the second plea must be rejected in its entirety.

As this conclusion has an impact on the assessment of the analysis of the effects of the
concentration on competition it is none the less necessary to examine the third and
fourth pleas, which concern that issue.

C — The third plea, concerning the route-by-route competitive analysis

1. Admissibility

(a) Arguments of the parties

The Commission, supported by Ireland and by Aer Lingus, submits that the argu-
ments put forward in connection with the third plea are inadmissible. At the stage of
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the application, a reference to the arguments expounded in the first two pleas and to
an annexed report is not sufficient to meet the requirements of Article 44 of the Rules
of Procedure of the General Court. The arguments put forward in the reply are much
more detailed than those put forward in the application, and the second York Avi-
ation report was submitted at a very advanced stage of the procedure. In any event,
the Commission contests the probative value of the York Aviation reports, which pre-
sent a ‘misleading’ picture of its use of that evidence. A number of types of evidence
used in the York Aviation tables are relevant for market definition purposes rather
than for assessing the situation as regards competition.

30 The applicant submits that the route-by-route analysis made in section 7.9 of the
contested decision is vitiated by three major errors. The analysis is based on the ‘gen-
eral errors’ identified in connection with the first and second pleas. It is also based
on evidence which is not robust and does not take account of evidence produced
by Ryanair in the administrative procedure. The Commission thus wrongly excluded
from its analysis all traditional national flight carriers as irrelevant to its assessment
of the consequences of the merger, even though one or more is already present and
competing on several of the 35 overlap routes. As an annex to the application, the
applicant submitted a first report, the York Aviation report, dated September 2007,
which summarises the data used for each of the routes concerned and the main criti-
cisms made by Ryanair of the way in which the Commission used them. The applicant
also argues that it would have been impossible to engage in a detailed rebuttal of the
route-by-route analysis in the application without exceeding the page limit which an
application before the Court should not as a general rule exceed. As an annex to the
reply, the applicant submitted a second York Aviation report in order to further il-
lustrate its arguments.
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(b) Findings of the Court

In the application, the third plea is presented under five points, which essentially
refer to the arguments put forward in the first and second pleas and refer gener-
ally to the first York Aviation report of September 2007. The applicant’s submissions
merely observe that it was impossible for it to respond to the Commission’s route-
by-route analysis in view of the Practice Directions to parties under which the max-
imum number of pages for the application is to be 50 and may be exceeded only in
cases involving particularly complex legal or factual issues (see paragraph 10 of the
Practice Directions to parties). It was only at the stage of the reply that the applicant
disputed in detail the route-by-route analysis made by the Commission in section 7.9
of the contested decision in respect of each of the 35 relevant markets. The applicant
referred, as regards that point, to the second York Aviation report without providing
any reasons to explain the submission of that report at that stage of the procedure.

It follows from the foregoing that, even though the arguments put forward in respect
of that point are those which have already been set out in the first two pleas or in the
first York Aviation report (in particular the arguments in that report in Section E,
headed ‘Route-by-route analysis of the Commission’s use of evidence’), the applica-
tion contains a summary of the third plea, in accordance with Article 44 of the Rules
of Procedure. That line of argument is referred to and expanded on in the reply in the
light of the observations made on that point by the Commission in the defence.

As set out in paragraph 329 et seq. below, the applicant’s arguments seek, in essence,
to call in question the Commission’s findings in the contested decision as regards the
definition of the market as a point-to-point routes market (and not an airport-to-
airport market, like, for example, that constituted by the Dublin-London (Stansted)
route or the Dublin-London (Heathrow) route), the weight to be given to connecting
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passengers (like, for example, those whose actual destination is New York on the
Dublin-New York, via London, route), the taking into account of the role played by
business passengers or those who are time-sensitive and the possibility of an entry
into the relevant market to compete with the merged entity (with the effect which the
reputation of the companies in question in Ireland, the presence of a base at one of
the points on that route or the specific features of the airports in question may have).

Those arguments, which are put forward in summary form in the application and
expanded on in the first York Aviation report of September 2007 as well as in the
reply, incorporate the applicant’s general assessment, relied on in the application, that
the Commission made errors in its analysis of the competitive relationship between
Ryanair and Aer Lingus and in the examination of possible entries into the various
markets following the concentration.

Consequently, it must be held that the arguments set out in the application as regards
the third plea meet the requirements of Article 44 of the Rules of Procedure and that
they could be expanded on in the reply in the light inter alia of the statements in the
first York Aviation report of September 2007, which was submitted as an annex to the
application.

Incidentally, it must be pointed out that the applicant needs that line of argument to
obtain the annulment of the contested decision. The analysis of a given route may in
itself justify the Commission’s decision to prohibit the transaction in the light of the
criterion set out in Article 2(3) of the merger regulation. The creation of a dominant
position which would have the effect of significantly distorting genuine competition
on one of those routes is itself sufficient to make the transaction incompatible with
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the common market, subject to the outcome of the analysis of the efficiency gains and
commitments carried out in connection with the fourth and fifth pleas.

As regards the second York Aviation report, which was submitted to further illustrate
the applicant’s arguments, it is clear that, as the Commission claims, that report was
submitted in support of the line of argument expanded on in the reply as a supple-
ment to the application and the first York Aviation report, without any reason being
given for the delay in the submission of that report relating to the content of the
route-by-route analysis in the contested decision.

Consequently, in accordance with Article 48(1) of the Rules of Procedure, the Court
will not take account of the content of the second York Aviation report in its assess-
ment of the arguments of the parties.

2. Substance

(a) The Dublin-London link

Arguments of the parties

The applicant maintains that for the Dublin-London route, which accounts for about
30% of the passenger market between Ireland and the other Member States of the
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Union, with about 320 weekly rotations, 100 of which are effected by bmi, British
Airways and CityJet, the Commission did not produce evidence permitting the infer-
ence that those competitors were not in a position to exert a ‘competitive constraint’
on the merged entity.

As regards bmi, which has a market share of 10 to 20% and, according to the contested
decision, is its and Aer Lingus’s main competitor on the Dublin-London route, the
applicant submits that the Commission has failed to explain the significance of the
fact that bmi is able to offer its passengers connections through its hub at Heathrow
(recital 795 of the contested decision). In fact, just as in the case of Aer Lingus, most
bmi passengers are not connecting passengers. Similarly, the Commission did not
explain why the fact that bmi offers economy class and business class means that it
does not compete with Aer Lingus, which offers only a single class. According to the
applicant, such a difference is indeed of little importance on such a short flight and
no comparison of the fares between bmi’s economy class and Aer Lingus’s single class
was undertaken by the Commission. Moreover, the fact that Aer Lingus has twice
as many rotations as bmi and carries twice as many passengers is of no importance,
since bmi is in a position to use the large number of slots it has at Heathrow Airport
in order to use on the Dublin-London route slots previously used for less profitable
routes.

As regards British Airways, which operates some 26 or 27 weekly rotations to Gat-
wick Airport from Dublin, the applicant notes that the Commission did not consider
whether the criteria it used, which are the same as those it set out with regard to bmi,
actually matter for passengers on that route. Moreover, by taking the view that British
Airways is less competitive with Aer Lingus because it does not serve the same Lon-
don airport (Gatwick instead of Heathrow Airport), the Commission is contradicting
its own view that the relevant markets are city pairs.
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As regards CityJet, the applicant claims that the fact that that airline uses smaller
aircraft, because of the shorter runways at London City Airport, which cannot be
used by Aer Lingus and Ryanair aircraft, is not relevant to the competition ana-
lysis. The question is, rather, whether the CityJet product is sufficiently competitive
to constitute an alternative on that route. In so far as both CityJet and Aer Lingus
and Ryanair carry a large number of business customers, it is of little importance that
only CityJet carries a majority of more time-sensitive business passengers. In fact, the
Commission took the view, in recitals 312 to 331 and 800 of the contested decision,
that there is a single market for airline passengers, with no distinction as to whether
or not passengers are time-sensitive. Because CityJet, Ryanair and Aer Lingus carry
as many business passengers as leisure passengers, CityJet exerts a competitive con-
straint with regard to those passengers.

The Commission, supported by Ireland and by Aer Lingus Group, disputes the ap-
plicant’s arguments by referring to the contested decision.

Findings of the Court

In the contested decision, the Commission analysed the effects of the concentra-
tion on competition as regards the Dublin-London route (recitals 791 to 810 of the
contested decision). It came to the conclusion that ‘the proposed transaction would
significantly impede effective competition as a result of the creation of a dominant
position on [that route]’ (recital 810).
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As regards that issue too, the applicant reproduces the line of argument put forward
during the administrative procedure, which was rejected in the contested decision.
That line of argument, which is superficial and fragmented, cannot suffice to call into
question the reasoning set out by the Commission in the contested decision on the
basis of the results obtained during the administrative procedure.

It must be pointed out that the first factor taken into consideration in the contested
decision was the size of the aggregate market share of the parties to the concentra-
tion, which was 79% for summer 2006 if all passengers were taken into consideration
or 81% if connecting passengers were excluded. The aggregated market share based
on aircraft capacity and not on the number of passengers carried was 76% for winter
2006-07 and 79% for summer 2007 (recitals 792 to 794). As is stated in the contested
decision (footnote 802), such a market share in itself constitutes evidence of a dom-
inant position on the market (see, to that effect, as regards the former merger regu-
lation, General Electric v Commission, paragraph 41 above, paragraph 115; see also
point 17 of the Guidelines).

It is clear that the applicant does not put forward any specific arguments as regards
that market share. The arguments set out previously in that regard in the first plea
have already been rejected (see paragraphs 39 et seq. above). The line of argument
put forward in the third plea as regards the Dublin-London route must therefore be
considered in a context in which the implementation of the transaction would make
it possible for Ryanair-Aer Lingus combined to hold an extremely large market share
of about 80%. As the applicant points out, that market is particularly significant since
it accounts in itself for about 30% of the passenger market between Ireland and the
other Member States of the Union (see paragraph 329 above).
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The second factor taken into consideration by the Commission in the contested deci-
sion relates to the marginal role likely to be played by the three competitors on that
route. It considers that none of those competitors would be capable of counterbal-
ancing the anti-competitive effects connected with the disappearance of Aer Lingus,
Ryanair’s closest competitor in respect of flights on the Dublin-London route.

As regards bmi, which holds a market share of 12 to 16%, according to the data taken
into consideration, the Commission stated that there were a number of differences
between that carrier and Aer Lingus. bmi is a network carrier which operates out of
London Heathrow Airport, even though the majority of its passengers on the Dublin-
London route are not connecting passengers (their final destination being London
and not any other destination), and offers a full service with both economy and busi-
ness class, whereas Aer Lingus is a point-to-point low-frills carrier operating a single
class cabin (recital 795). It is true that the Commission stated that Aer Lingus also
carried connecting passengers on the basis of its code-sharing agreement with British
Airways on this route as well as business passengers or time-sensitive passengers (re-
citals 795 and 799), but the cost structures of those undertakings are different, those
of Aer Lingus being closer to those of Ryanair than to those of bmi.

The Commission also stated that Aer Lingus carried twice as many passengers as bmi
and operated almost twice as many rotations per week (recital 795). As the Commis-
sion stated in the contested decision, in assessing barriers to entry, an expansion of its
business activities to Dublin Airport is not intended by bmi and would furthermore
give rise to significant difficulties on account of the location of Dublin Airport or the
risk of retaliation (recitals 760 and 764).
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The same is true as regards the two other competitors on the market, namely British
Airways and CityJet. As is apparent from the contested decision, those companies are
not in such close competition with Ryanair as Aer Lingus is (recital 802). British Air-
ways is a full-service network carrier and CityJet is a carrier offering flights aimed at
business passengers to an airport situated near London city centre. Those specific fea-
tures mean that the business model and competitive capacity of those undertakings
is unlike those of Ryanair-Aer Lingus combined. Furthermore, both British Airways
and CityJet have stated that the strengthening of their presence at Dublin Airport is
not one of their priorities (recital 748 as regards British Airways and recital 718 as
regards CityJet).

It is in that respect the Commission was able to conclude in the contested decision
that both the competitors currently present on the market and capable of increasing
their capacity in that market and the potential competitors capable of entering that
market did not provide a ‘sufficient competitive constraint’ on the merged entity (re-
citals 804 to 809). In that regard, it must be pointed out that the marginal role of the
three competitors referred to in the contested decision is not challenged by the ap-
plicant, which merely reproduces the analysis set out in the contested decision before
concluding that it is wrong to maintain that those competitors are not in a position to
exert ‘competitive constraint’ on the merged entity (see paragraph 329 above). That is
not however what the Commission stated in the contested decision. It merely stated
that the current and potential competitors are not capable of providing a ‘sufficient
competitive constraint’ on that entity.

Consequently, having regard to the fact that its observations are superficial and frag-
mented, the applicant has not proved to the requisite legal standard that the Com-
mission’s analysis as regards the Dublin-London route is unfounded. In essence, the
applicant merely maintains that the Commission did not produce evidence permit-
ting the inference that the three competitors examined in the contested decision,
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representing around 20% of the market share, were not in a position to exert a ‘com-
petitive constraint’ on the merged entity which would control around 80% of that
market, even though the Commission set out in the contested decision the reasons
why those competitors were not in a position to compete effectively with that new
entity on account of the difference in business models, barriers to entry and the ex-
tension of capacity, and their other priorities for development.

(b) The Dublin-Birmingham, Dublin-Edinburgh, Dublin-Glasgow, Dublin-
Manchester and Dublin-Newcastle routes

Arguments of the parties

The applicant points out that the Commission considered that Aer Lingus and
Ryanair would not face significant competitive constraints from other airlines on the
Dublin-Birmingham, Dublin-Edinburgh, Dublin-Glasgow, Dublin-Manchester and
Dublin-Newcastle routes, which account for around 3 million passengers a year. The
reasons put forward in the contested decision are as follows: the business model is
not appropriate (such as that of BA Connect, bmi, Air Malta, Hapag Lloyd Express,
KLM, Lufthansa, Loganair, Luxair and CityJet (recitals 816, 817, 835, 841 and 852));
the business model is the same but the airline voluntarily discontinued operations
on the relevant route (such as MyTravelLite, Go Fly, Brymon Airways, which be-
came BA City Express and then BA Connect, and Gill Airways (recitals 812, 816,
821, 830 and 840 to 848)); the airline has ‘been scarred by a previous encounter with
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Ryanair — and not with Aer Lingus’ (such as easyJet and bmibaby (recitals 812, 816,
857, 862, 867, 878 and 880); the airline flies mainly business class and its aircraft are
too small (such as CityJet and Luxair (recitals 825, 831, 832, 834, 835, 841, 852, 874,
880 and 882)); Dublin Airport is not part of the strategic focus of the airline even
though it has aircraft based at relevant United Kingdom airports (such as BA Con-
nect, Flybe, easyJet, Loganair, Globespan, Jet2 and Monarch (recitals 825, 834, 843,
852 and 882)); the airline did not confirm it would enter a given route (such as BA
Connect, Flybe, Loganair, Globespan, bmibaby, Monarch and Jet2 (recitals 825, 834,
843, 852 and 882)) or has expressly told the Commission that it would not enter a
route flown by Ryanair (such as Aer Arann (recital 826)); entry on a substantial scale,
or expansion of frequencies by existing operations, would be required but would not
be possible owing to airport congestion (as regards CityJet (recitals 815 to 817, 824,
826, 833, 842, 851, 860 and 870)) and/or would require substantial investment into
brand awareness and marketing of its flights in Ireland (as regards BA Connect, Flybe,
Globespan, easyJet and Monarch (recitals 816, 825, 843 and 882)).

35 The applicant accuses the Commission of being ‘inconsistent’ in its analysis of those
routes. On the one hand, where competitors have a significant presence at an airport,
the Commission regarded their presence as of no direct relevance for the assessment
of competition on routes flown by Ryanair (recital 825 and footnote 864). The Com-
mission also dismissed the presence of competitors who operate bases or hubs at
those airports as insignificant for the route-by-route analysis on the ground that it
is apparent from its investigation and their own statements that they invariably lack
sufficient abilities or incentives to enter the route in question (recitals 816, 825, 834,
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843, 852, 862, 872 and 882). On the other hand, where the combined Ryanair/Aer
Lingus presence at an airport is significant — as at Birmingham or Edinburgh — the
Commission argued that this was a problem in the light of barriers to entry, such as
the absence of bases for competitors, the need for ‘substantial investments into brand
awareness and marketing’ where carriers have no existing operations at an airport,
and the shortage of available peak-time slots or limited access to infrastructure (con-
tact stands) (recitals 816, 817, 826, 843, 844 and 882).

36 The Commission, supported by Ireland and by Aer Lingus Group, disputes the ap-
plicant’s arguments by referring to the contested decision.

Findings of the Court

37 In the contested decision, the Commission analysed the effects of the merger on com-
petition as regards various routes from Dublin to cities in the United Kingdom other
than London.
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— The Dublin-Birmingham route

As regards the Dublin-Birmingham route (recitals 811 to 819 of the contested deci-
sion), the implementation of the transaction would have the effect of creating a
monopoly which would eliminate all existing competition on that route. The Com-
mission also referred to the unsuccessful attempt of MyTravelLite to enter that mar-
ket in 2003-2004, the absence of any attempt of that kind since then (recital 815) and
bmibaby’s exit following the entry of Ryanair (recitals 812 and 816).

Similarly, the Commission set out the reasons why the carriers with a presence in
one of the two airports which serve Birmingham (BA Connect, easyJet, Flybe, bmi,
bmibaby, Monarch, Thomsontfly) are not capable of providing a sufficient competitive
constraint on the merged entity by entering the Dublin-Birmingham route following
the transaction (recital 816). The applicant reproduces, without disputing them, the
reasons referred to by the Commission, which relate to the existence of barriers to
entry to Dublin Airport or to the intentions expressed by those carriers, which have
priorities other than the Irish market. In that regard, it must be held that those rea-
sons are, in themselves, sufficient to substantiate the findings which the Commission
arrived at in the contested decision.

Furthermore, it cannot be claimed, as the applicant does, that the Commission was
‘inconsistent’ in its analysis in so far as it differentiated between, on the one hand,
the specific situation of Ryanair and Aer Lingus at Dublin, and also at Birmingham
as regards Ryanair (recital 816), and, on the other, the situation of the other carriers
at the destination airport. Ryanair’s argument as regards the possibility of competing
with the merged entity from bases held at the destination airport was examined and
rejected by the Commission in respect of each route concerned (see recital 825 as
regards the Dublin-Edinburgh route and footnote 864 under that recital, in which the

II - 3607



351

352

JUDGMENT OF 6. 7. 2010 — CASE T-342/07

Commission extends that finding to all the other routes). The applicant’s claim must
therefore be rejected as regards all the routes in respect of which Ryanair maintains
that there is such inconsistency.

As regards the specific situation of CityJet, which has aircraft based in Dublin and
also overnights aircraft at Birmingham and could be tempted to fly the Dublin-Bir-
mingham route, on which there is significant business traffic, the Commission found
that, to compete with Ryanair and Aer Lingus, CityJet would need to operate a high
frequency service with all the peak times covered, which cannot be considered likely
due to the slot constraints at peak times at Dublin Airport and the lack of contact
stands (recital 817). In that regard, it must be pointed out that those reasons are not
disputed by the applicant either and that they are, in themselves, sufficient to substan-
tiate the findings which the Commission arrived at in the contested decision.

Lastly, in the contested decision the Commission rejected Ryanair’s argument that
airlines which have no aircraft based in Birmingham (Air Malta, Hapag Lloyd Ex-
press, KLM and Lufthansa) could be tempted to fly from that destination to Dublin,
from which they would also fly, but to other destinations, without having any aircraft
based there. According to the Commission, entry to a route without a base at either
end of that route is in general less efficient and as such rather uncommon. Further-
more, those carriers are rather full-service network carriers and would be unlikely to
significantly constrain the merged entity (recital 817). In that regard, it must also be
pointed out that those reasons are not disputed by the applicant either and that they
are, in themselves, sufficient to substantiate the findings which the Commission ar-
rived at in the contested decision.
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— The Dublin-Edinburgh route

As regards the Dublin-Edinburgh route (recitals 820 to 828 of the contested decision),
the implementation of the transaction would have the effect of creating a monopoly
which would eliminate all existing competition on that route. The Commission also
referred to the unsuccessful attempt of Go Fly to enter that market in 2001-2002 and
the absence of any attempt of that kind since then. It also stated that that route was
very busy, with 5 rotations per day being operated by the parties to the concentration
(recital 824).

Similarly, the Commission set out the reasons why the carriers with bases or hubs
at Edinburgh Airport (BA Connect, easy]Jet, Flybe, Loganair and Globespan) are not
capable of providing sufficient competitive constraints on the merged entity by enter-
ing the Dublin-Edinburgh route following the transaction (recital 825). The applicant
reproduces, but does not dispute, the reasons given by the Commission, which relate
to the existence of barriers to entry at Dublin Airport or to the intentions expressed
by those carriers, which have priorities other than the Irish market. In that regard, it
must also be held that those reasons are, in themselves, sufficient to substantiate the
findings which the Commission arrived at in the contested decision.

As regards the specific situation of CityJet, which has aircraft based in Dublin and
also overnights aircraft at Edinburgh and could be tempted to fly the Dublin-Edin-
burgh route, on which there is significant business traffic, the Commission set out the
same reasoning as that which it expounded regarding the Dublin-Birmingham route
(recital 826). That reasoning is not disputed by the applicant and it must be held that
it is sufficient to substantiate the finding which the Commission arrived at in the
contested decision.
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— The Dublin-Glasgow, Dublin-Manchester and Dublin-Newcastle routes

The Dublin-Glasgow and Dublin-Manchester routes are characterised by the
quasi monopoly which the merged entity would have and the Dublin-Newcastle route
would result in a monopoly by Ryanair-Aer Lingus combined. As regards the Dublin-
Glasgow route (recitals 829 to 837 of the contested decision), Ryanair-Aer Lingus
combined would have a 96 to 99% market share, its sole competitor being Loganair
which holds a 1 to 4% market share and offers indirect flights via Londonderry (Go
Fly having entered that route in 2001 before exiting after six months of operation in
2002). As for the Dublin-Manchester route (recitals 838 to 846), Ryanair-Aer Lingus
combined would have a 98 to 99.6% market share, its sole competitor being Luxair
which holds a 0.4 to 2% market share and offers flights from Luxembourg to Dublin,
via Manchester. As regards the Dublin-Newcastle route (recitals 847 to 854), Ryanair-
Aer Lingus combined would have a 96 to 99% market share, its sole competitor being
Loganair, which holds a 1 to 4% market share and offers indirect flights via London-
derry (Brymon Airways, which became BA City Express and then BA Connect, hav-
ing entered that route in 2001 before exiting in 2003 and Gill Airways having entered
it in January 2001 before ceasing its operations in September of the same year).

On that point, the Commission also rejected in the contested decision the arguments
put forward by Ryanair during the administrative procedure as regards potential en-
trants which have a base at the destination airport or CityJet (see, mutatis mutandis,
paragraphs 352 and 355 above). In that respect, it must be pointed out that the Com-
mission’s reasoning is not called into question by the applicant and be held that it is
sufficient to substantiate the findings which were arrived at in the contested decision.
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(c) The Shannon-London and Cork-London routes

Arguments of the parties

The applicant submits that the Commission modified the scope of the geographic
market to suit its needs. For the purposes of its assessment of existing competition, it
included all London airports in the relevant market. On the other hand, in assessing
potential entry, it asserted that Luton and London City Airports are not substitutes
for Heathrow, Gatwick or Stansted (recitals 860 and 870 of the contested decision).
Moreover, the Commission was wrong to gauge the potential for entry on the basis of
the limited number of rotations currently operated by the airlines Wizzair, bmibaby,
CentralWings, Jet2, Malev and Air Southwest (recital 873).

The Commission, supported by Ireland and by Aer Lingus Group, disputes the ap-
plicant’s arguments by referring to the contested decision.

Findings of the Court

As regards the Shannon-London route (recitals 855 to 864 of the contested decision),
Ryanair-Aer Lingus combined would have a 100% market share (easy]Jet having with-
drawn from that market in October 2006 following the arrival of Ryanair in reaction
to the entry of easyJet to the Cork-London and Knock-London routes).
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As for the Cork-London route (recitals 865 to 876), Ryanair-Aer Lingus combined
would have a 100% market share (easyJet having withdrawn from that market in Oc-
tober 2006, bmibaby having exited in January 2005 from that route on which it had
been operating since March 2004 and City Flyer Express having operated on that
route only until October 2001).

On that point, the Commission also rejected in the contested decision the argument
put forward by Ryanair during the administrative procedure as regards potential en-
trants which have a base at the destination airport. That reasoning, which is based on
the strong presence of the parties to the concentration in Ireland and on the specific
features of certain London airports, cannot be called into question by the applicant’s
arguments. Contrary to what the applicant maintains, the substitutability of London
airports from the demand side does not mean that their specific features may not be
taken into account from the supply side when it is the capacity of a carrier to establish
itself at a destination which is being assessed. The reasoning set out by the Commis-
sion in the contested decision is not therefore contradictory on that point.

The Commission was also right to find that the carriers which could enter those
routes by operating ‘a W-route’ without a base at one or other of the destinations
(Wizzair, bmibaby, Central Wings, Jet2, Malev and Air Southwest) were not likely to
compete efficiently with the merged entity.

Consequently, the findings that the proposed transaction would significantly impede
effective competition as a result of the creation of a dominant position on the Shan-
non-London and Cork-London routes are not called into question by the applicant’s
arguments.
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(d) The Dublin-Frankfurt, Dublin-Paris, Dublin-Madrid, Dublin-Brussels, Dublin-
Berlin and Dublin-Hamburg (Liubeck) routes

Arguments of the parties

365 The applicant criticises the Commission for excluding the following companies from
its analysis: Lufthansa as regards the Dublin-Berlin, Dublin-Frankfurt and Dublin-
Hamburg (Liibeck) routes on the ground that point-to-point passengers carried on
that route clearly form only a minor part of that company’s activities (recitals 913, 951
and 962 of the contested decision); City]Jet for the Dublin-Paris route on the ground
that it concentrates on higher-yield business customers (recital 1017); Iberia for the
Dublin-Madrid route on the ground that its business model is based on full-service
network operations (recital 984); Brussels Airlines, KLM and also VLM, Transavia
and Airlinair, for the Dublin-Brussels route (recital 936). In the applicant’s view, it is
‘not credible’ for the Commission to maintain that those carriers would not be able to
respond effectively to a price increase by the merged entity, particularly because they
already operate on the routes in question.

366 ' The Commission, supported by Ireland and by Aer Lingus Group, dispute the appli-
cant’s arguments by referring to the contested decision.
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Findings of the Court

Even though the reasoning followed by the Commission in examining each route is
quite similar, each of them has a certain specific feature which must be borne in mind,
particularly as regards competitors or airlines which are capable of entering those
markets to compete with the merged entity.

— The Dublin-Berlin and Dublin-Hamburg (Liibeck) routes

As regards the Dublin-Berlin route (recitals 908 to 915 of the contested decision),
the implementation of the transaction would have the effect of creating a monopoly
which would eliminate all existing competition on that route. The Commission also
referred to the presence on that market of Lufthansa, which exited from it in October
2000. It pointed out that there were barriers to entry connected with congestion at
Dublin Airport, even though they might be less marked in that case on account of
the limited number of frequencies and the smaller share of time-sensitive passengers
than elsewhere.

As for the Dublin-Hamburg (Liibeck) route (recitals 956 to 964), the implementa-
tion of the transaction would have the effect of creating a monopoly which would
eliminate all existing competition on that route. The Commission also referred to
the presence on that market of Lufthansa, which exited from it in October 2000, and
of Hapag-Lloyd Executive, which entered that market in April 2004 and exited from
it in January 2006. It pointed out that there were barriers to entry connected with
congestion at Dublin Airport, even though they might be less marked in that case on
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account of the limited number of frequencies and the smaller share of time-sensitive
passengers than elsewhere.

Similarly, the Commission set out the reasons why the carriers with bases at Berlin
(Lufthansa, Air Berlin, Germanwings, easyJet) or Hamburg-Liibeck (Lufthansa, Air
Berlin, Germanwings) are not capable of exerting a sufficient competitive constraint
on the merged entity by entering the Dublin-Berlin or Dublin-Hamburg (Liibeck)
routes following the transaction (recitals 913 and 962). The applicant merely states
in that regard that, so far as concerns Lufthansa, it is ‘not credible’ for the Commis-
sion to maintain that that carrier would not be able to respond effectively to a price
increase by the merged entity (see paragraph 365 above). It must, however, be pointed
out that the Commission stated a number of perfectly credible reasons in that regard.
It found, first, that Lufthansa was a traditional network carrier operating a hub and
spoke system different from the point-to-point low-frills models of Ryanair and Aer
Lingus and, secondly, that, given its exit from the market in 2000 (when there was no
other competitor at that time), Lufthansa would thereafter no longer be likely to be
willing to enter those markets when confronted with a new powerful entity with a
different costs structure.

— The Dublin-Brussels route

As regards the Dublin-Brussels route (recitals 931 to 938 of the contested decision),
the implementation of the transaction would have the effect of creating a monopoly
which would eliminate all existing competition on that route. The Commission also
referred to the presence on that market of Sabena (now Brussels Airlines), which
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exited from it in November 2001. It pointed out that there were barriers to entry con-
nected with congestion at Dublin Airport and the rather ‘thick’ nature of that route.

Similarly, the Commission set out the reasons why the carriers with bases at Brussels
(Brussels Airlines, KLM and VLM) or at Eindhoven in the Netherlands (Transavia
and Airlinair), which is not regarded as a substitutable airport for Brussels airport,
are not capable of exerting a sufficient competitive constraint on the merged entity
by entering the Dublin-Brussels route (recital 936). The applicant merely states in
that regard that it is ‘not credible’ for the Commission to maintain that those carriers
would not be able to respond effectively to a price increase by the merged entity (see
paragraph 365 above). It must, however, be pointed out that the Commission stated
a number of perfectly credible reasons in that regard. It found that Brussels Airlines
and KLM were primarily full-frills, network carriers with a business model different
from that of Ryanair and Aer Lingus, that VLM was focused on serving business cus-
tomers using smaller aircraft which made it possible to land at London-City Airport
and that Transavia and Airlinair operated to Eindhoven and not Brussels.

— The Dublin-Frankfurt route

As regards the Dublin-Frankfurt route (recitals 948 to 955 of the contested decision),
the parties to the concentration had a 59 to 87% combined market share in terms
of capacity in summer 2006, whether or not connecting passengers are taken into
account. The market share of the competitor Lufthansa thus fluctuated between 13
and 41% when connecting passengers were taken into account.
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In that regard it must be pointed out that in the contested decision the Commission
set out the reasons why Lufthansa would not be capable of competing effectively with
the merged entity on that market. In the contested decision the Commission stated
that Lufthansa’s business model is clearly different from Aer Lingus and Ryanair. Fur-
thermore, it stated that Lufthansa operated a high frequency service with schedules
accommodated according to the departure/arrival waves at Frankfurt Airport. The
Commission also stated that it is apparent from the results of the customer survey
that more Aer Lingus or Ryanair customers had considered the other Irish company
as a substitute for a Dublin-Frankfurt flight than they had Lufthansa. The applicant
cannot therefore claim that the Commission purely and simply excluded Lufthansa
from its analysis on the ground that point-to-point passengers carried on that route
form only a minor part of that company’s activities (see paragraph 365 above).

— The Dublin-Madrid and Dublin-Paris routes

As regards the Dublin-Madrid route (recitals 981 to 989 of the contested decision),
the parties to the concentration had a 66 to 75% combined market share in terms of
capacity in summer 2007, whether or not connecting passengers are taken into ac-
count. The market share of the competitor Iberia thus fluctuated between 25 and 34%
when connecting passengers were taken into account. The Commission also men-
tioned the presence on that market of Spanair, which exited from it in October 2006.
It also stated that there were barriers to entry connected with congestion at Dublin
Airport, even though they might be less marked in that case in so far as it is not a high
frequency route.

As regards the Dublin-Paris route (recitals 1014 to 1021), the parties to the concen-
tration had a 61 to 80% combined market share in summer 2006, whether or not
connecting passengers are taken into account. The market share of the competitor
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CityJet thus fluctuated between 20 and 39% when connecting passengers were taken
into account. No other carrier has entered that market in recent years.

In that regard it must be pointed out that in the contested decision the Commis-
sion set out the reasons why Iberia, so far as concerns the Dublin-Madrid route (re-
cital 984), and City]Jet, so far as concerns the Dublin-Paris route (recital 1017), would
not be capable of competing effectively with the merged entity. The Commission stat-
ed that Iberia could not be considered to be a close competitor to the parties to the
merger due to its business model based on full-service network operations, includ-
ing a significant proportion of connecting passengers on that route. Furthermore,
the Commission stated that CityJet is primarily focused on feeding the medium and
long-haul services of Air France at Roissy-Charles-de-Gaulle Airport. The applicant
does not dispute that reasoning in itself and solely criticises its credibility without any
other details. The applicant cannot therefore claim that the Commission purely and
simply excluded those two companies from its analysis (see paragraph 365 above).

(e) The Dublin-Milan and Dublin-Rome routes

Arguments of the parties

The applicant maintains that the Commission is wrong to exclude Alitalia as a po-
tential competitor to the merged entity on the grounds of its recent exit from the
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Dublin-Rome and Dublin-Milan routes and its financial difficulties (recitals 1011
and 1041 of the contested decision). Similarly, the Commission wrongly dismisses
any competitive threat from that full-service network carrier. The Commission has
failed to produce any evidence that Alitalia could not easily resume flights to Dublin
in the event of a price increase by the merged entity, in so far as Alitalia has numerous
aircraft based in Rome and Milan.

The Commission, supported by Ireland and by Aer Lingus Group, disputes the ap-
plicant’s arguments by referring to the contested decision.

Findings of the Court

As regards the Dublin-Milan route (recitals 1006 to 1013), the implementation of the
transaction would have the effect of creating a monopoly which would eliminate all
existing competition on that route (100% combined market share having been fore-
cast for summer 2007). The Commission also referred to the presence on that market
of Alitalia, which exited from it in October 2006 a few months after Ryanair entered
that route. It pointed out that there were barriers to entry connected with congestion
at Dublin Airport at peak times.

As regards the Dublin-Rome route (recitals 1036 to 1043), the implementation of the
transaction would have the effect of creating a monopoly which would eliminate all
existing competition on that route (100% combined market share having been fore-
cast for summer 2007). The Commission also referred to the presence on that market
of Alitalia, which exited from it in October 2005 before briefly re-entering in summer
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2006. It pointed out that there were barriers to entry connected with congestion at
Dublin Airport at peak times and the development of that route.

Similarly, the Commission set out the reasons why the carriers with bases at Milan
or Rome (Alitalia, Air One, easyJet and MyAir) would not be capable of providing
sufficient competitive constraints on the merged entity by entering the Dublin-Milan
and Dublin-Rome routes (recitals 1011 and 1041). The applicant merely states in that
regard that the Commission was wrong to find that Alitalia was not capable of com-
peting effectively with the merged entity on account of its financial difficulties and
its full-service airline business model. It must however be stated that those reasons
can justify the conclusion which the Commission drew from them in the contested
decision.

It follows from all of the above that the arguments put forward by the applicant as
regards a number of routes analysed in the contested decision are not capable of call-
ing into question the Commission’s finding that the implementation of the proposed
transaction would significantly impede effective competition on those routes as a re-
sult of the creation of a dominant position.

Furthermore, it must be pointed out that the dominant positions which the proposed
concentration would give rise to on those routes are monopolistic, quasi monop-
olistic or very significant and are sufficient, in themselves, to validate at this stage of
the analysis the Commission’s finding that the implementation of the concentration
should be declared incompatible with the common market.
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Consequently, it must be held, subject to the analysis of efficiencies and commit-
ments in the context of the examination of the fourth and fifth pleas, that the Com-
mission was right to declare that the proposed concentration is incompatible with the
common market.

D — The fourth plea, concerning the assessment of the efficiency claims

It should be noted at the outset that according to recital 29 in the preamble to the
merger regulation:

‘In order to determine the impact of a concentration on competition in the common
market, it is appropriate to take account of any substantiated and likely efficiencies
put forward by the undertakings concerned. It is possible that the efficiencies brought
about by the concentration counteract the effects on competition, and in particular
the potential harm to consumers, that it might otherwise have and that, as a con-
sequence, the concentration would not significantly impede effective competition,
in the common market or in a substantial part of it, in particular as a result of the
creation or strengthening of a dominant position. The Commission should publish
guidance on the conditions under which it may take efficiencies into account in the
assessment of a concentration’

The guidance of the Commission referred to in recital 29 of the merger regulation
is set out in points 76 to 88 of the Guidelines. Point 78 of the Guidelines states that
for the Commission to take account of efficiency claims in its assessment of the con-
centration and be in a position to reach the conclusion that, as a consequence of
efficiencies, there are no grounds for declaring the merger to be incompatible with
the common market, the efficiencies have to benefit consumers, be merger-specific
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and be verifiable. These conditions are cumulative and will be examined below in the
order adopted by the Commission in the contested decision.

The analysis carried out by the Commission in the contested decision, which is rel-
evant in assessing this plea, takes the form of the following stages. First, the Commis-
sion set out the arguments submitted by Ryanair during the administrative procedure
in terms of which the concentration would not give rise to any risk for competition on
account of the efficiencies connected with the application to Aer Lingus of Ryanair’s
low-fares business model. Those efficiencies would derive from cost savings relating
to staff costs, aircraft ownership costs, maintenance costs, airport charges, ground
operational costs and distribution costs. According to Ryanair, those efficiencies can-
not be obtained by any alternative transaction and would not be achieved by the two
companies individually in the absence of the concentration. Those efficiency gains
would be passed on to consumers in terms of reduced fares, higher frequencies and
more routes for passengers, and also in terms of better quality products and services,
without affecting Aer Lingus’s quality of service (section 7.10.2 of the contested deci-
sion). Aer Lingus’s analysis is also set out in the contested decision (section 7.10.3).

Secondly, the Commission stated that it is apparent from the principles set out in re-
cital 29 of the merger regulation and in the Guidelines that, to counteract the negative
effects of a merger on consumers, the resulting efficiency gains need to be verifiable
(namely reasoned, quantified and supported by internal studies and documents if
necessary), likely to benefit consumers and could not have been achieved to a simi-
lar extent by means that are less anti-competitive than the proposed concentration
(merger specificity). Those three conditions (verifiability, consumer benefit and mer-
ger specificity) are cumulative (sections 7.10.1 and 7.10.4 of the contested decision).

II - 3622



RYANAIR v COMMISSION

390 Thirdly, the Commission took the view that Ryanair’s efficiency claims were not veri-
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fiable because they were in essence based on the general claim that Ryanair would be
able to transfer its business model, and in particular the related cost levels, to Aer Lin-
gus without the offsetting of downgrades in product characteristics and revenue hav-
ing been sufficiently taken into account. Several of Ryanair’s efficiency claims also rely
on assumptions which cannot be independently verified (section 7.10.4.2 of the con-
tested decision). The contested decision also contains an assessment of the specificity
of the concentration (section 7.10.4.3) and of benefits to consumers (section 7.10.4.4).

The Commission concluded, in recital 1151 of the contested decision, that the effi-
ciencies claimed by Ryanair were not sufficiently verifiable and were not merger spe-
cific. According to the Commission, even if those two conditions had been satisfied
those efficiencies would have affected Aer Lingus’s fixed (aircraft operating) costs,
which makes it uncertain that they would have benefited consumers. Lastly, the Com-
mission referred to point 84 of the Guidelines which states that ‘[i]t is highly unlikely
that a merger leading to a market position approaching that of a monopoly, or leading
to a similar level of market power, can be declared compatible with the common mar-
ket on the ground that efficiency gains would be sufficient to counteract its potential
anti-competitive effects!

In essence, the applicant criticises that aspect of the contested decision by submit-
ting that, despite any anti-competitive effects, the merger would give rise to efficien-
cies. Those efficiencies would be verifiable, merger specific and beneficial to consum-
ers. Accordingly, the criteria laid down in point 76 et seq. of the Guidelines have
been complied with and therefore the Commission should have declared the merger
compatible with the common market. In general, the applicant criticises the Com-
mission for dismissing specific evidence produced by it and basing its decision on
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‘speculation’ from Aer Lingus. Not only is Ryanair a point of reference for achieving
efficiencies, but Aer Lingus could not have known the cost savings which Ryanair
would have achieved and Aer Lingus had an incentive to downplay the efficiencies
resulting from the concentration in order to defend itself against Ryanair’s bid and not
admit its own inefficiency. The applicant also criticises the Commission for applying
an ‘unreasonable and wrong standard’ as to the amount of efficiencies that Ryanair
would have to show, relying on point 84 of the Guidelines, which sets out a negative
presumption against efficiency gains in the case of a market position approaching
that of a monopoly. In the present case, Ryanair submits that the proposed concentra-
tion does not create a monopoly.

The Commission, supported by Ireland and by Aer Lingus Group, observes that, since
the merger would result in a position close to a monopoly, it is highly unlikely that
it could be declared compatible with the common market on the ground that the
efficiency gains generated would counteract its potential anti-competitive effects.
In any event, the three criteria to be considered are not fulfilled: the efficiencies al-
leged by Ryanair are not verifiable or merger-specific and would not be of benefit to
consumers.

1. The verifiability of the alleged efficiency gains

(a) Arguments of the parties

First, the applicant contests the Commission’s assertion that its efficiency claims
are based on very strong assumptions (recital 1133 of the contested decision). ‘Very
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detailed calculations’ were provided to the Commission, based on 15 years experi-
ence in Europe using over 130 aircraft on over 500 routes. Ryanair was therefore in
the best position to offer ‘sound, reliable and verifiable calculations; unlike the Com-
mission, which has no experience of running airlines, and Aer Lingus, which has a
poor track record in regard to efficiency. Even if there had been a margin of error in
those calculations, the outcome, namely efficiencies amounting to EUR 221.7 million,
could not be dismissed outright. The applicant also criticises the requirement laid
down in recital 1133 of the contested decision that it should have provided docu-
ments dated prior to the concentration which objectively and independently assessed
the scope for efficiency gains. Efficiencies exist whether they are put in writing before
or after a proposed concentration is announced. Such a requirement is impossible to
satisfy because bidders may often obtain better access to the target’s books only after
the public bid is announced.

Second, the applicant observes that the Commission bases its claim that efficiencies
cannot be verified on the proposition that Ryanair will be able to ‘fully’ transfer its
business model to Aer Lingus without offsetting downgrades in product character-
istics. The Commission thus clearly admits a difference between Ryanair’s business
model and that of Aer Lingus. That statement however misses the point since Ryanair
did not intend to ‘fully’ transfer its business model to Aer Lingus, but only to continue
a differentiated service, enhancing Aer Lingus’s position in terms of efficiencies and
lower costs.

Third, the applicant maintains that the Commission’s reference, in recital 1134 of the
contested decision, to Ryanair’s acquisition of Buzz does not support the Commis-
sion’s case. Aer Lingus’s fleet is much larger than Buzz’s fleet and therefore the savings
on fuel, maintenance and replacements would be larger, not smaller than those which
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that acquisition made possible. Moreover, as it did in the case of Buzz, Ryanair could
replace the aircraft in question and negotiate better leasing terms than those that Aer
Lingus has.

Fourth, the applicant states that it gave irrevocable commitments, in connection with
its public bid, that it would reduce Aer Lingus’s fares, eliminate fuel surcharges by
specified amounts, retain frequencies and enhance service. Only efficiencies would
have enabled it to satisfy those commitments, whilst ensuring its profitability. The
Commission was therefore not entitled to assert, in recital 1135 of the contested de-
cision, that it did not have any verifiable data that the efficiencies can be realised as
regards the three fundamental points for consumers, namely fares, flight frequencies
and quality of service for each route.

Fifth, the applicant insists that the merged entity would have the ability to achieve
savings in regard to advertising costs because of increased network-wide buying
power following the transaction.

Sixth, the applicant criticises the Commission for not acknowledging the relevance of
Ryanair’s ability to use its options to buy or lease Boeing 737s to replace high cost Aer
Lingus aircraft leases. The Commission regarded it as ‘no more than a rent transfer’
(recital 1137 of the contested decision). In the absence of a concentration, Ryanair’s
operations would not require it to exercise all those options. Accordingly, if it exer-
cised those options in favour of Aer Lingus, Ryanair would not bear any ‘opportunity
cost. The Commission has not established that the terms of the contracts con-
cluded with Boeing enabled Ryanair to exercise those ‘unwanted options’ and resell
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the aircraft on the open market, or that Ryanair would actually choose to use the
options so as to compete with Boeing in the market for new aircraft. Such conduct
would not be ‘feasible or commercially sensible! The Commission was also wrong to
take the view, in recital 1138 of the contested decision, that Ryanair’s calculations as
regards aircraft ownership costs were ‘particularly optimistic, thus failing to take
seriously Ryanair’s experience in that area.

Seventh, the applicant insists that it was wrong for the Commission to ‘assume; in
recital 1139 of the contested decision, that some of the airport charge savings must
arise from Ryanair’s relocating Aer Lingus flights from high cost primary airports to
lower cost secondary airports. Ryanair in fact demonstrated that the prospective air-
port cost savings did not rely on lower costs from Dublin Airport or from changing
Aer Lingus destination airports. The rationale of the merger is to operate Aer Lingus
aircraft at primary airports. Moreover, contrary to Aer Lingus’s assertions in recital
1118 of the contested decision, Ryanair achieves 25 minute turnaround times at Dub-
lin Airport, even though it is a primary airport, whereas Aer Lingus operates on the
basis of 40 to 55 minute turnarounds. Those times are also achieved in busy airports
such as Birmingham and Manchester (see York Aviation’s note of 19 January 2007 on
turnaround efficiencies).

Eighth, the applicant claims that the Commission erred in its understanding of Irish
company law because, under that law, Ryanair would control Aer Lingus once it ac-
quired more than 50% of the shares. The ‘hostile nature’ of the takeover, referred to in
recital 1140 of the contested decision, would then be an irrelevance and the Commis-
sion wrongly supposed that integration of the two undertakings would be made more
difficult if Ryanair controlled less than 100% of Aer Lingus’s shares.
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The Commission, supported by Ireland and by Aer Lingus Group, disputes the ap-
plicant’s arguments by referring to the contested decision.

(b) Findings of the Court

In the contested decision, the Commission stated that Ryanair’s efficiency claims were
not verifiable because they were in essence based on the general claim that Ryanair
would be able to transfer its business model, and in particular the related cost levels,
to Aer Lingus without the offsetting of downgrades in product characteristics and
revenue having been sufficiently taken into account. The Commission also took the
view that several of Ryanair’s efficiency claims also relied on very strong assumptions
which cannot be independently verified (section 7.10.4.2).

According to the Commission, the condition concerning the verifiability of the effi-
ciency gains, which is set out in the Guidelines, is not therefore met. That is disputed
by the applicant, which submits eight heads of claim on that point.

As regards, first, the assessments by the Commission in the contested decision of the
data provided by Ryanair (recital 1133; see paragraph 394 above), it must first of all
be borne in mind that the Commission considered that ‘several of Ryanair’s efficiency
claims rel[ied] on very strong assumptions which cannot be independently verified.
The Commission also stated in the contested decision that ‘[t]here appear[ed] not
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to exist business documents, dated pre-merger, which objectively and independently
assess the scope for efficiency gains from acquiring Aer Lingus. Against that back-
ground, the Commission stated that it ‘consider[ed] that such documents are critical
to show, first, that Ryanair’s business model is different, non-replicable and superior to
that of Aer Lingus and, secondly, that its cost structure can be successfully replicated
in Aer Lingus post merger’ Such statements may be understood as meaning that the
notifying party may be required to produce data which comply with the above defin-
ition of documents whose submission is regarded as ‘critical’ by the Commission.

ws However, it is apparent from point 86 of the Guidelines that efficiencies have to be
‘verifiable’ so that the Commission can be reasonably certain that the efficiencies are
‘likely’ to materialise and be substantial enough to counteract a merger’s potential
harm to consumers. That point in the Guidelines also states that the more ‘precise
and convincing’ the efficiency claims are, the better the Commission can evaluate the
claims. In that regard point 86 in the Guidelines states that, where reasonably pos-
sible, efficiencies and the resulting benefit to consumers should therefore be ‘quanti-
fied’ and that, when the necessary data are not available to allow for a precise quanti-
tative analysis, it must be possible to foresee a ‘clearly identifiable’ positive impact on
consumers, ‘not a marginal one’ The condition relating to the verifiability of efficien-
cies does not therefore require the notifying party to provide data capable of being
independently verified by a third party or documents, dated pre-merger, which serve
to objectively and independently assess the scope for efficiency gains generated by
the acquisition.
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That interpretation is reinforced by a reading of point 87 of the Guidelines, from
which it is apparent that most of the information allowing the Commission to assess
efficiencies is solely in the possession of the parties to the concentration and that it is,
therefore, incumbent upon the notifying parties to provide in due time the relevant
information.

Similarly, the non-exhaustive list of evidence relevant to the assessment of efficiency
claims in point 88 of the Guidelines includes evidence of various kinds, and does not
stress that it must be capable of being independently verified or dated pre-merger.
That list refers, in particular, to internal documents that were used by the manage-
ment to decide on the merger, statements from the management to the owners and
financial markets about the expected efficiencies, historical examples of efficiencies
and consumer benefit, and pre-merger external experts studies on the type and size of
efficiency gains, and on the extent to which consumers are likely to benefit.

The possibility of independently verifying the assumptions on which Ryanair’s effi-
ciency claims rely was not therefore required by the Guidelines, which set out the
guidance of the Commission applicable in that regard. In any event, in the present
case, the Commission was not therefore entitled to reject the data submitted by
Ryanair solely on the ground that they relied on very strong assumptions which could
not be independently verified. Likewise, the Commission was not entitled to require
a particular type of document, such as documents, dated pre-merger, which objective-
ly and independently assess the scope for efficiency gains generated by the acquisi-
tion, to dispute the relevance of information deriving from another type of document
which might be provided.
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a0 Against that background, Ryanair was entitled to submit to the Commission its own
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data about the efficiencies expected from the merger, without necessarily having to
rely on an assessment capable of being independently verified by a third party or car-
ried out before the merger was announced. Business life does not always allow such
documents to be produced in due time and the documents used by an undertaking
to initiate a public bid, whether they come from that undertaking or from its advis-
ers, are by nature likely to be of some relevance as regards substantiating efficiency
claims.

It must however be pointed out that the Commission specifically examined whether
Ryanair’s efficiency claims were ‘verifiable, in the sense that they made it possible for
it to be reasonably certain that the efficiencies were likely to materialise and be sub-
stantial enough to counteract the concentration’s potential harm to consumers. The
Commission stated in recital 1133 of the contested decision that, in the light of
Ryanair’s efficiency claims, ‘the proposition that Ryanair wlould] be able to fully trans-
fer its business model, and in particular the related cost levels to Aer Lingus without
offsetting downgrades in product characteristics and revenue appear[ed] highly opti-
mistic The Commission stated that ‘Ryanair present[ed] no objective or convincing
evidence in this respect other than a general confidence in “Ryanair’s more ruthless

22

management style”.

That criticism of the data provided by Ryanair calls into question their capacity to
show that the efficiencies claimed are capable of counteracting the negative effects
that the transaction could otherwise have on competition. Point 87 of the Guidelines
states that it is incumbent upon the notifying parties to provide that evidence. Those
efficiencies have to be ‘quantified’ or, at the very least, ‘clearly identifiable; as is appar-
ent from point 86 of the Guidelines.
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In the absence of information proving that the expected efficiencies as a result of
the transfer to Aer Lingus of Ryanair’s business model took into consideration the
downgrades which would be the result of giving up Aer Lingus’s business model,
the Commission was entitled to call into question the verifiability of the efficiency
claims. On this point too, the applicant merely claims in its written pleadings that
its business model is superior to that of Aer Lingus and that that would give rise to
efficiencies amounting to EUR 221.7 million (recital 1106 of the contested decision
and in particular table 3). Those figures are disputed by the Commission. In recitals
1135 and 1140, the Commission also stated that Ryanair had not demonstrated that it
could reduce Aer Lingus’s costs without offsetting reductions in service quality.

Consequently, since Ryanair has not stated how the Commission’s reasoning is wrong
as regards its failure to demonstrate that it could reduce Aer Lingus’s costs without
offsetting reductions in that undertaking’s service quality, it must be held that the
Commission was entitled to call into question the verifiability of the efficiency claims
in the light of the data provided by Ryanair on that point.

As regards, secondly, the effect on the analysis of the difference between Aer Lingus’s
and Ryanair’s business models, Ryanair maintains, in essence, that the Commission
did not take into account its intention to continue a differentiated service and not to
‘fully’ transfer its business model to Aer Lingus (recital 1133 of the contested deci-
sion; see paragraph 395 above).

That head of claim does not take into account the fact that the Commission did in-
deed take into consideration the applicant’s premiss. Its doubts as to the verifiability
of the efficiency claims in the light of the data provided by the applicant are as follows:
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either Ryanair fully implements its business model in which case it is necessary to
take into consideration the downgrades in product characteristics and revenue re-
sulting from Aer Lingus’s business model when assessing Ryanair’s efficiency claims,
or Ryanair retains the product characteristics and revenue resulting from Aer Lin-
gus’s business model, as it states is its intention, in which case the efficiencies will nec-
essarily be fewer than those resulting from a complete transfer of Ryanair’s low-cost
and low-fares service model. It is on that lack of precision affecting the data provided
by Ryanair that the Commission correctly based the reasoning that it followed in the
contested decision.

As regards, thirdly, the reference in the contested decision to the events following
the acquisition, by Ryanair, of the airline Buzz, a subsidiary of KLM (recital 1134; see
paragraph 396 above), it must be pointed out that the parties agree that that acquisi-
tion was not of the same kind as the planned acquisition of Aer Lingus. That is exactly
the finding set out in the contested decision which notes the differences between
those two transactions (disappearance of the Buzz brand, withdrawal of its aircraft
and discontinuation of most of its services). Ryanair’s efficiency claims on the basis
of that example are therefore based on the assumption that Ryanair’s business model
will be fully transferred to the undertaking acquired.

Concerning, fourthly, the scope of the applicant’s commitments, in connection with
the public bid, to reduce Aer Lingus’s fares, eliminate fuel surcharges, retain frequen-
cies and enhance service (recital 1134 of the contested decision; see paragraph 397
above), as the Commission states in its written pleadings, without being challenged
on that point by the applicant, a promise to behave, for an undefined and potentially
very short period of time, in a certain way cannot be regarded as an efficiency, nor as
proof of the existence of an efficiency.
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cital 1136 of the contested decision; see paragraph 398 above), the criticism made
by the applicant does not call into question the scope of the concerns set out in the
contested decision. If Ryanair plans to maintain the Aer Lingus brand and quality
differentiation, it will continue to be necessary for Aer Lingus to follow its own, dif-
ferentiated marketing strategy. Indeed, it may be necessary to maintain advertising
expenditures in order to ensure that consumers do not confuse the two airlines.

As regards, sixthly, aircraft ownership costs (recitals 1137 and 1138 of the contested
decision; see paragraph 399 above), the Commission took the view in the contested
decision that, as regards the use of the options held by Ryanair to buy aircraft at below
market prices, the probable assumption is that Ryanair would exercise that option to
renew its own fleet of aircraft. If Ryanair intended to secure an immediate profit by
selling new aircraft to another airline or to transfer those options to Aer Lingus to
renew that airline’s fleet of aircraft, the opportunity cost of the aircraft’s alternative
use would be exactly equal to the claimed efficiency, which would cancel it out. The
Commission also stated that, even if those two assumptions were not to be borne
out, the assumptions under which aircraft ownership costs are quantified seemed
‘particularly optimistic; in so far as they were based on the possibility of realising the
book value of Aer Lingus’s fleet.

he applicant’s criticisms do not call into question the merits of that analysis. The pos-
sibility of not exercising those options does of course exist, but Ryanair would lose
any benefit of it. As regards the applicant’s wish that the Commission establish that
the terms of the contracts concluded with Boeing enabled Ryanair to exercise those
‘unwanted options’ and resell the aircraft on the open market, or that it would actu-
ally choose to use those options so as to compete with Boeing in the market for new
aircraft, it is difficult to understand why the Commission should be required to do

II - 3634



422

423

RYANAIR v COMMISSION

so. The Commission merely refers to the various courses of action open to Ryanair if
it decided to exercise those options and points out that those options were initially
conceived to renew Ryanair’s fleet. Lastly, the applicant does not state why the Com-
mission’s criticism as regards the optimistic nature of realising the book value of Aer
Lingus’s fleet is wrong merely on account of its experience in that area.

As regards, seventhly, airport charges and ground operations costs (recital 1139 of
the contested decision; see paragraph 400 above), it must be pointed out, as did the
Commission, that the Commission merely stated in the contested decision that ‘cost
reductions from merely switching Aer Lingus services to secondary airports would
in themselves not constitute efficiencies’ That may be understood by means of the
example given by the Commission, which observes that Ryanair has claimed inter
alia that it had an agreement with Bergamo Airport under which that airport charged
Ryanair a passenger cost significantly below that which it charged Aer Lingus to oper-
ate to Milan. Bergamo is, however, a secondary airport not served by Aer Lingus, so
the claimed efficiency could be realised only by diverting Aer Lingus’s current flights
to Milan-Linate and Milan-Malpensa to Bergamo. Having regard to the need for that
change in Aer Lingus’s services, the Commission was right to dispute in the contested
decision the existence of such an efficiency.

As regards, eighthly, the effect of a greater or lesser controlling interest on the part
of Ryanair in Aer Lingus (recital 1140 of the contested decision; see paragraph 401
above), the Commission was right to find, in essence, in the contested decision that an
interest of less than 100% would make it more difficult to achieve the claimed efficien-
cies having regard to the ‘hostile nature’ of the notified concentration. The opposition
likely to be shown by Aer Lingus’s shareholders which do not accept Ryanair’s take-
over, some of which, like Ireland or Aer Lingus’s staff may have a significant holding
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in Aer Lingus, means that certain decisions that Ryanair may make to reduce costs
could be delayed or called into question.

It follows from the foregoing that the applicant’s heads of claim relating to the verifi-
ability of the efficiency claims must be rejected.

2. The merger-specific nature of the efficiency claims

(a) Arguments of the parties

The applicant rejects the Commission’s assertion that certain efficiency gains, such as
the reduction in staff costs, improved aircraft utilisation and reductions in fuel and
distribution costs, ‘are likely to be not merger specific’ and could be obtained by Aer
Lingus independently of the merger (recitals 1143 to 1145 of the contested decision).
The applicant acknowledges that Aer Lingus has reduced its unit costs since 2001, but
observes that according to that company’s most recent interim report, its costs are
rising. Moreover, Aer Lingus’s costs remain substantially higher than those of
Ryanair, and the gap is widening. Without the merger, Aer Lingus could not benefit
from the economies of scale associated with acquisition by Ryanair. Given that Aer
Lingus has not substantially increased its aircraft ownership over the past five years,
it must be reasonable to presume that Aer Lingus could not and would not grow rap-
idly to achieve a scale similar to that of Ryanair. Certain non-scale related efficiencies,
such as fast turnaround times at Dublin Airport, are to a large degree merger-specific,
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since Aer Lingus has not attempted to achieve shorter turnaround times (see
Ryanair’s response of 25 January 2007 to the Commission’s request for information
under Article 11 of the merger regulation). Contrary to the Commission’s assertions,
Ryanair’s alleged competition with Aer Lingus did not in itself provide incentives for
Aer Lingus to remain an efficient operator.

The Commission, supported by Ireland and by Aer Lingus Group, disputes the ap-
plicant’s arguments by referring to the contested decision.

(b) Findings of the Court

It is apparent from point 85 of the Guidelines that efficiencies are relevant to the com-
petitive assessment when they are a direct consequence of the notified concentra-
tion and cannot be achieved to a similar extent by less anti-competitive alternatives.
In those circumstances, the Commission deems the efficiencies to be caused by the
concentration and thus to be merger-specific. It is for the parties to the concentra-
tion to provide in due time all the relevant information necessary to demonstrate that
there are no less anti-competitive, realistic and attainable alternatives than the noti-
fied concentration. The Commission only considers alternatives that are reasonably
practical in the business situation faced by the parties to the concentration having
regard to established business practices in the industry concerned.
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In the contested decision, the Commission stated that a number of efficiencies
claimed, such as the reduction in staff costs, improved aircraft utilisation and reduc-
tions in fuel and distribution costs, could also be achieved by Aer Lingus indepen-
dently of the proposed concentration (section 7.10.4.3).

To dispute that claim, the applicant merely states that it is apparent from Aer Lingus’s
most recent interim report of 30 August 2007 that that airline’s costs are rising and
that they are, in any event, higher than its own. The proposed concentration would
make it possible for Aer Lingus to benefit from greater economies of scale than those
which it could attain if there were no concentration.

However, the applicant’s first argument cannot be accepted inasmuch as the Com-
mission cannot be criticised for not having taking into consideration, with a view to
the adoption of the contested decision on 27 June 2007, results which were published
only on 31 August 2007. Consequently, as the applicant indeed concedes, the Com-
mission was entitled to base its finding in the contested decision on the fact that ‘since
2001 Aer Lingus ha[d] built a significant track record of reducing unit costs. Further-
more, the argument relating to economies of scale, put forward by Ryanair, does not
call into question the merits of the Commission’s argument, which focuses more on
the efficiency of the price-quality combination chosen by Aer Lingus.

Accordingly, the heads of claim relating to the merger specificity of a certain number
of efficiency claims must be rejected.
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3. Consumer benefit

(a) Arguments of the parties

The applicant submits that the Commission accepts the link between fixed entry
costs into a route and the yield levels at which entry becomes profitable, as well as
the increase in competition to which such entry tends to give rise for a given route
(recital 1147 of the contested decision). The Commission was therefore wrong to con-
sider that ‘the claimed fixed cost efficiencies would not affect Ryanair’s price-setting
decisions on existing flights’ (recital 1148). By so doing, the Commission takes no
account of the fact that, in the airline industry, fixed costs rapidly feed through to
marginal output and frequency decisions. Ryanair has a demonstrable track record
of low operating costs, of reducing operating costs and of passing these lower costs
on to consumers in lower fares. Moreover, in the aviation industry, suppliers have to
make frequent and short-term adjustments to capacities and schedules, which the
cost structure of Aer Lingus would not permit. The Commission was also wrong to
say that ‘any consumer benefit would therefore not be immediate but conditional on
a chain of events and thus considerably less certain than the price effect of a marginal
cost reduction (which would create immediate incentives for price reductions)’ (re-
cital 1148). The Commission does not give reasons or provide evidence for that asser-
tion and it runs contrary to Ryanair’s actual experience.

The Commission, supported by Ireland and by Aer Lingus Group, disputes the ap-
plicant’s arguments by referring to the contested decision.
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(b) Findings of the Court

As regards consumer benefit, point 79 of the Guidelines states that the relevant
benchmark in assessing efficiency claims is that consumers will not be worse off as a
result of the merger. For that purpose, efficiencies should be substantial and timely,
and should, in principle, benefit consumers in those relevant markets where it is
otherwise likely that competition concerns would occur.

In that regard, it is apparent from point 80 of the Guidelines that mergers may bring
about various types of efficiency gains that can lead to lower prices or other benefits
to consumers. For example, cost savings in production or distribution may give the
merged entity the ability and incentive to charge lower prices following the merger. In
line with the need to ascertain whether efficiencies will lead to a net benefit to con-
sumers, cost efficiencies that lead to reductions in variable or marginal costs are more
likely to be relevant to the assessment of efficiencies than reductions in fixed costs;
the former are, in principle, more likely to result in lower prices for consumers. Cost
reductions which merely result from anti-competitive reductions in output cannot be
considered to be efficiencies benefiting consumers.

Furthermore, it is apparent from point 84 of the Guidelines that the incentive on the
part of the merged entity to pass efficiency gains on to consumers is often related to
the existence of competitive pressure from the remaining firms in the market and
from potential entry. The greater the possible negative effects on competition, the
more the Commission has to be sure that the claimed efficiencies are substantial,
likely to be realised, and to be passed on, to a sufficient degree, to the consumer. As
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regards that point, the Guidelines state that it is highly unlikely that a merger leading
to a market position approaching that of a monopoly, or leading to a similar level of
market power, can be declared compatible with the common market on the ground
that efficiency gains would be sufficient to counteract its potential anti-competitive
effects.

In the contested decision, in response to Ryanair’s claim that reductions in aircraft
operating costs affect the airline’s ‘marginal’ decision whether or not to operate a
flight on a certain route, the Commission accepted that lower fixed entry costs into a
route lowered the yield levels at which entry becomes profitable, and that such entry
tended to increase competition for a given route (recitals 1146 and 1147).

The Commission then examined the degree of certainty and timeliness with which
those benefits would be passed on to consumers and stated that the claimed fixed-
cost efficiencies would not affect Ryanair’s price setting decisions on existing flights.
According to the Commission, any consumer benefit would materialise only when
and if Ryanair opted to increase frequencies on existing routes or opened a new route
that was not viable before the fixed-cost reduction but became so after the concen-
tration. Even if the claimed efficiencies were realised, any consumer benefit would
therefore not be immediate but conditional on a chain of events and thus consider-
ably less certain than the price effect of a marginal cost reduction, which would create
immediate incentives for price reductions (recital 1148).

Furthermore, the Commission stated that as Ryanair only argues that Aer Lingus’s
costs can be brought down towards its own levels, there would be no change com-
pared to the pre-merger situation since Ryanair’s ‘hurdle yield’ and the scope of
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potential profitable routes would not change, even if all claimed efficiencies were re-
alised (recital 1149). By contrast, on existing overlap routes, the immediate effect
of the concentration lies in the internalisation of Ryanair’s and Aer Lingus’s pricing
and output decisions. Assuming profit maximising conduct, the merged entity would
have an incentive to raise prices on these routes due to the very high combined mar-
ket shares and any transfer of passengers between the Ryanair and Aer Lingus brands
would largely remain within that entity, in particular on the routes moving from du-
opoly to monopoly (recital 1150).

The Commission conceded that, theoretically, that effect could be counteracted if and
when fixed-cost efficiencies made it profitable for Ryanair to add extra frequencies to
the affected routes, which would in turn put downward pressure on prices. However,
it found that given the extremely high combined market shares, often approaching
monopoly levels, and the fact that the claimed efficiencies apply largely to the Aer
Lingus brand, it is highly unlikely that the price-reducing effect of such efficiencies
would be sufficient to reverse the price increase resulting from the horizontal overlap
and consequent loss of competition (recital 1150).

In that regard it must be pointed out, as did the Commission, that Ryanair does not
dispute the assessment that any efficiencies are unlikely to be passed on to consumers
in view of the very high market shares of the merged entity on most overlap routes.
Therefore, even if Ryanair’s claim that all cost savings are used to lower fares fur-
ther in order to drive higher volumes were to be established, Ryanair’s actual prior-
ity is still probably that of maximising profit. On markets where all competition is
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eliminated as a result of the merger, it is likely to be much more profitable not to pass
on to consumers the claimed reduction in Aer Lingus’s fixed costs.

Consequently, the complaints relating to consumer benefit must be rejected.

It follows from the above that the applicant’s complaints relating to the verifiability
and merger specificity of the efficiencies and to consumer benefit must all be rejected.
Therefore, since the applicant has not shown that the Commission’s analysis in the
contested decision is incorrect as regards the three cumulative conditions established
to define the circumstances in which it may take account of efficiency claims in as-
sessing a merger, the fourth plea must be rejected in its entirety.

4. Conclusion in respect of the analysis of the effects of the transaction on competition

It is apparent from the analysis of the first four pleas that none of the arguments put
forward by the applicant is capable of calling into question the findings made by the
Commission in the contested decision according to which the implementation of the
merger would significantly impede effective competition as a result of the creation of
a dominant position on a number of routes from or to Dublin, Cork and Shannon.
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Those dominant positions are monopolistic, quasi monopolistic or very significant

and are sufficient, in themselves, to validate the Commission’s finding that the imple-
mentation of the merger should be declared incompatible with the common market.

The fifth and final plea, relating to commitments, must now be examined.

E — The fifth plea, concerning the assessment of the commitments

1. Preliminary considerations

It is appropriate to note the analytical framework applicable to commitments before
examining the content of the commitments at issue in the present case.

(a) The framework for analysing commitments

The purpose of the control of concentrations is to provide to the undertakings con-
cerned the authorisation which is necessary and preliminary to the implementation of
any concentration having a Community dimension. As part of the arrangements for
control, those undertakings may submit commitments to the Commission in order
to obtain a decision finding their concentration to be compatible with the common
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market (Case T-212/03 My Travel v Commission [2008] ECR I1-1967, paragraphs 116
to 118).

Depending on the stage which the administrative procedure has reached, the com-
mitments proposed must allow the Commission either to form the view that the noti-
fied concentration does not raise serious doubts as to its compatibility with the com-
mon market at the stage of the preliminary examination (Article 6(2) of the merger
regulation) or to respond to the objections sustained during the detailed investigation
(Article 18(3), read together with Article 8(2) of the merger regulation). Those com-
mitments therefore make it possible to avoid the initiation of a detailed investigation
phase or a subsequent decision declaring that the concentration is incompatible with
the common market (see My Travel v Commission, paragraph 448 above).

Article 8(2) of the merger regulation allows the Commission to attach to a decision
declaring a concentration compatible with the common market in accordance with
the criterion laid down in Article 2(2) of the regulation conditions and obligations
intended to ensure that the undertakings concerned comply with the commitments
they have entered into vis-a-vis the Commission with a view to rendering the con-
centration compatible with the common market (see My Travel v Commission, para-
graph 448 above).

Having regard both to the significance of the financial interests and industrial or com-
mercial stakes inherent in that type of transaction and to the powers available to the
Commission in the field, it is in the interest of the undertakings concerned to fa-
cilitate the work of the administration. For the same reasons, the Commission must
display the utmost diligence in performing its supervisory duties in the field of con-
centrations (see, as regards the former merger regulation, My Travel v Commission,
paragraph 448 above, paragraph 119).
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It must also be noted that, in the context of merger control, the Commission has
power to accept only such commitments as are capable of rendering the notified
transaction compatible with the common market (see, as regards the former merger
regulation, General Electric v Commission, paragraph 41 above, paragraph 555).

It must be held in that regard that commitments proposed by one of the parties to a
merger will meet that condition only in so far as the Commission is able to conclude,
with certainty, that it will be possible to implement them and that the remedies re-
sulting from them will be sufficiently workable and lasting to ensure that the creation
or strengthening of a dominant position, or the impairment of effective competition,
which the commitments are intended to prevent, will not be likely to materialise in
the relatively near future (see, as regards the former merger regulation and having
regard to the fact that the remedies suggested in the present case are not all of a struc-
tural nature, General Electric v Commission, paragraph 41 above, paragraph 555).

Furthermore, it is apparent from Article 19(2) of Commission Regulation (EC)
No 802/2004 of 7 April 2004 implementing the merger regulation (O] 2004 L 133,
p- 1) that commitments offered by the undertakings concerned pursuant to
Article 8(2) of the merger regulation are to be submitted to the Commission within
not more than 65 working days from the date on which proceedings were initiated.
Where the period for the adoption of a decision pursuant to Article 8(2) of the merger
regulation is extended, the period of 65 working days is automatically extended by
the same number of working days. In the present case, the period provided for in
Article 19(2) of Regulation No 802/2004 expired on 3 May 2007 (recital 1237 of the
contested decision).
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As regards commitments which are submitted out of time, it is apparent from
point 43 of the Notice on remedies acceptable under the former merger regulation
and under Commission Regulation (EC) No 447/98 (O] 2001 C 68, p. 3) (‘the notice
on remedies’), whose approach was adopted by the Commission in the present case
as regards the merger regulation and Regulation No 802/2004, that the parties to a
notified concentration may have such commitments taken into account subject to
two cumulative conditions, namely, first, that those commitments clearly and without
the need for further investigation resolve the competition concerns previously identi-
fied and, secondly, that there is sufficient time to consult the Member States on those
commitments (see with regard to the former merger regulation EDP v Commission,
paragraph 28 above, paragraph 163, and My Travel v Commission, paragraph 448
above, paragraph 127).

(b) Description and assessment of the 3 May 2007 commitments

In recital 1153 of the contested decision, the Commission stated that, during the
administrative procedure, Ryanair submitted a number of sets of commitments: on
29 November 2006, the ‘Initial Phase I Commitments’; on 14 December 2006, the
‘Modified Phase I Commitments’; on 17 April 2007, in reply to the statement of objec-
tions, the ‘Initial Phase II Commitments’; and on 3 May 2007, according to the Com-
mission, the ‘Final Commitments’ (‘the 3 May 2007 commitments’).

The Commission stated that the 3 May 2007 commitments took the form of several
documents, namely, first, a ‘commitments letter’ which contained a description of
the commitments proposed and general comments on the investigation and on the
appropriateness of those commitments and, secondly, an Annex which is aligned to
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the commitments format of the Commission’s model texts and describes ‘the details
of the proposed mechanics of Commitment No 2’ (recital 1162).

w8 According to the description in the contested decision (recital 1164), the content of
the proposed commitments can be summarised by distinguishing slot-related com-
mitments (the first four measures) from non slot-related commitments (the last two
measures):

— first, Ryanair committed to make available slots for the London-Heathrow route
under a so-called ‘leasing arrangement, as those slots were exclusively reserved
for British Airways and Air France (see also footnote 1410 which accompanies
recital 1164);

— secondly, Ryanair also committed, if necessary, to make available slots for other
overlap routes from and to Dublin (allowing airlines, according to Ryanair, to op-
erate with a certain number of aircraft based in Dublin) and also offered to make
available an equivalent number of slots at specific destination airports on the
overlap routes, if necessary;

— thirdly, Ryanair committed to make available slots for overlap routes from and to
Cork and Shannon if necessary. (This involves daily slots at Cork and Shannon,
an equivalent number of slots at London-Stansted for flights to London-Stansted
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and slots relating to the Cork and Liverpool routes in order to facilitate entry on
the Cork-Manchester and Cork-Liverpool routes);

— fourthly, in the ‘Commitments Letter; Ryanair offered ‘not to complete the acqui-
sition of Aer Lingus’ before it had found a ‘buyer’ that committed to taking up the
slots to operate the aircraft based at Dublin;

— fifthly, Ryanair committed to reduce Aer Lingus’s short-haul fares by at least 10%
immediately, to eliminate the fuel surcharges Aer Lingus applies on its long-haul
flights immediately, to retain the Aer Lingus brand and to continue to operate
Ryanair and Aer Lingus separately;

— sixthly, Ryanair committed (i) not to increase, in excess of the frequencies jointly
operated by it and Aer Lingus, the frequencies of flights on any of the overlap
routes concerned ‘in the event of a new entrant to the route’ for a period of six
International Air Transport Association (IATA) seasons after completion of the
merger and (ii) not to reduce the frequencies on those routes ‘unless a route is or
becomes unprofitable’ (frequency freeze).

a0 'The Commission then stated that it had sent a non-confidential version of the 3 May
2007 commitments together with a questionnaire to third parties in order to allow
them to express their views and to clarify certain factual issues (for example, as re-
gards the sufficient scope of the remedy or the likelihood of entry triggered by those
commitments) (recital 1165).
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Lastly, the Commission set out the results of the assessment of the 3 May 2007 com-
mitments (recitals 1166 to 1234) before concluding that they ‘[were] not sufficient
to remedy the identified significant impediment to effective competition and, thus,
[could not] render the proposed concentration compatible with the common market’
(recital 1235).

First, the Commission stated that the 3 May 2007 commitments were formulated in
an unclear and often contradictory manner (section 8.2.1 of the contested decision).
According to the Commission, the 3 May commitments were not sufficiently clear to
be implemented or enforced as they do not satisfy the minimum conditions estab-
lished by the notice on remedies and in General Electric v Commission, paragraph 41
above, paragraph 555.

The Commission’s observations on that point relate to the format of the commit-
ments (section 8.2.1.1), the lack of clarity of the commitment relating to the ‘up-front
buyer’ (section 8.2.1.2), the mechanics of the slots divestiture (section 8.2.1.3) and the
description of ‘Commitment No 1’ (section 8.2.1.4).

Secondly, the Commission examined the substance of the 3 May 2007 commitments
before concluding that they could not eliminate the competition problems identified
(section 8.2.2). In essence, the Commission criticised the fact that the proposed com-
mitments did not constitute a business divestiture, which is necessary in the present
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case, but mainly an ‘access remedy’ which was defined following the model of previ-
ous airline cases. The following grounds are elaborated on in the contested decision:

— as regards the slots package for the overlapping routes from and to Dublin, Cork
and Shannon (section 8.2.2.1), the Commission’s market investigation and the
results of the market test of the 3 May 2007 commitments showed that there
were no indications of sufficient entry on the vast majority of the identified routes
and that that offer of slots will not restore competition on a large number of the
more than 30 affected overlap routes. The Commission thus stated that the ‘up-
front’ proposal cannot remedy the missing perspective of entry (recitals 1197
and 1198), that the scope of the proposed commitments was insufficient as air-
port congestion was not the main barrier to entering into direct competition with
Ryanair-Aer Lingus combined (recitals 1199 to 1206), that the commitments do
not relate to slots at important destination airports such as Roissy-Charles-de-
Gaulle, Frankfurt am Main, Brussels, Milan-Linate or Milan-Malpensa (recitals
1207 to 1209), that the commitments could only provide for ‘fragmented’ entry
which is less likely to restore effective competition (recitals 1210 to 1212) and that
the commitments disregarded the operating model of the entrant (recitals 1213
to 1215);

— as regards the slot package for the Dublin-London (Heathrow) route (sec-
tion 8.2.2.2), the market test confirmed the Commission’s analysis that British
Airways and Air France, as well as at least one other competitor, were interested
in obtaining these slots and in expanding their existing operations on that route.
Although, due to the exclusivity clause concerning British Airways and Air France,
the offered slots would not lead to new entries, the Commission acknowledged
that that offer of slots, should they actually be divested, would most likely lead
to expansion by competitors on that route which could constrain Ryanair-Aer

II - 3651



JUDGMENT OF 6. 7. 2010 — CASE T-342/07

Lingus combined on the Dublin-London route to a certain extent (recital 1216).
However, the Commission expressed doubts as regards the sufficiency and ef-
fectiveness of those commitments for a number of reasons: the lack of clarity
as to whether those airlines could offer low-fares services comparable to those of-
fered by Ryanair that would be capable of substituting for the disappearing com-
petitive pressure from Aer Lingus to a sufficient extent (recital 1217), the uncer-
tainty as to whether the flight frequencies offered to the two airlines concerned
is sufficient to impose effective competitive constraints on the merged entity (re-
cital 1218) and the lack of clarity of the commitments (recital 1219);

— as regards the non slot-related commitments (section 8.2.2.3), consisting of an
immediate reduction of at least 10% in Aer Lingus’s short-haul fares, the immedi-
ate elimination of the fuel surcharges Aer Lingus applies on its long-haul flights, a
‘frequency freeze’ and the retention of separate operations and brands, the Com-
mission stated that they did not directly solve any of the competition problems
identified and that they gave rise to numerous questions relating to monitoring
and the workability of that monitoring.

s+ Furthermore, the Commission observed that it was unclear whether the proposed
commitments could be implemented without the consent of other Aer Lingus share-
holders (section 8.2.2.4). In particular, it found that there were serious legal doubts as
regards the possibility of Ryanair’s disposing of Aer Lingus’s slots at Heathrow, given
that Aer Lingus’s Articles of Association confer certain rights of veto on the Irish
Government, which would make it possible for it to block the transfer of the slots.
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(c) Description and assessment of the draft commitments of 1 June 2007

The Commission pointed out that, on 29 May 2007, a meeting was held in the form
of a conference call in which Ryanair was informed about the results of the market
test of its commitments and the Commission’s preliminary assessment of the 3 May
2007 commitments (recital 1153). The Commission stated that on 1 June 2007, fol-
lowing that meeting and subsequent additional discussions, Ryanair submitted, in
draft form, revised commitments which are referred to as the ‘draft modified final
commitments’ in the contested decision (‘the draft commitments of 1 June 2007’).
The Commission explained that, according to Ryanair, the proposed modifications
aimed at ‘addressing’ the identified shortcomings of the 3 May 2007 commitments
(recital 1236).

In the contested decision, the Commission stated that the draft commitments of
1 June 2007 had been provided explicitly in draft form, without signature and with-
out complying with the formal requirements necessary pursuant to Article 20 of the
Regulation No 802/2004. The Commission therefore found that, since Ryanair had
not formally submitted new commitments, it was not obliged to assess them in the
contested decision (recital 1237).

In any event, according to the Commission, even if the draft commitments of 1 June
2007 had been formally submitted, they would still not have been sufficient to allow
it to conclude, on the basis of information already available, that they fully and un-
ambiguously resolved the competition concerns identified. The Commission noted
that the period for submitting commitments in line with Regulation No 802/2004

II - 3653



468

469

JUDGMENT OF 6. 7. 2010 — CASE T-342/07

had expired on 3 May 2007. Furthermore, according to the Commission, although it
may, in exceptional circumstances, accept amendments to remedies submitted even if
a new market test is no longer possible, those commitments must resolve specifically
all the competition problems identified (recital 1237). The Commission pointed out,
in particular, that the draft commitments of 1 June 2007 were still based on slot trans-
fer and did not provide any new elements which could address the other identified
barriers to entry and thus enable it to re-evaluate the negative results of the market
test as to likelihood of an actual entry. Furthermore, according to the Commission,
the scope of the guaranteed new entry was still insufficient as the commitments pro-
vided only for one new ‘up-front’ entrant with a greater, but still insufficient, number
of aircraft. Furthermore, the Commission pointed out that the draft commitments of
1 June 2007 did not provide for the transfer of slots at all relevant destination airports,
in particular not for slots at congested airports, and that other unsolved problems re-
lated, in particular, to legal uncertainty with respect to the London-Heathrow Airport
slots and the implementation of the ‘up-front’ provisions (recital 1238).

The Commission therefore concluded in the contested decision that, even if the draft
commitments of 1 June 2007 had been formally submitted, they would clearly not
have allowed it to determine with the required degree of certainty and without the
need for another market test that such commitments, once implemented, would suf-
ficiently resolve the identified competition concerns caused by the proposed concen-
tration (recital 1239).

To dispute that analysis, the applicant states, in essence, that it offered five sets of com-
mitments during the administrative procedure, on 29 November and 14 December
2006, 17 April, 3 May and 1 June 2007 respectively. The last two sets of commitments
consisted of (i) behavioural commitments comprising a 10% reduction in the Aer
Lingus tariff, elimination of Aer Lingus’s fuel surcharge, maintenance of frequencies

II - 3654



RYANAIR v COMMISSION

on existing routes unless they become unprofitable and no increase of frequencies on
routes on which a new entrant operates; (ii) commitments concerning slot divestiture
at Dublin, allowing one or two competitors to base a substantial number of aircraft
there (with a distinction between the Dublin-London (Heathrow) route and other
routes), at Shannon and at Cork; and (iii) an ‘up-front buyer’ commitment, under
which the merger would proceed only if there was a purchaser for the Dublin slots.

w0 As regards the last set of commitments, the applicant refers to a meeting with the
Commission on 1 June 2007, at which the Commission proposed modifications to
the 3 May 2007 commitments to address the shortcomings identified. According to
the applicant, those modifications concerned the need for it to propose within six
months after the adoption of the contested decision (with a possible extension of six
months) an ‘up-front buyer’ which would immediately base a substantial number of
aircraft at Dublin. In response, Ryanair gave a commitment to find an ‘up-front buyer’
for the Dublin-London (Heathrow) slots, which would base two aircraft at Dublin,
and another for the other slots, which would base half the substantial number of air-
craft envisaged by the Commission there. Ryanair also committed to make available
to the ‘up-front buyer’ for the Dublin slots, at any time during the first three years,
additional slots needed to reach the substantial number of aircraft demanded by the
Commission and to give preference for the acquisition of the Dublin slots to the en-
trant acquiring the Heathrow slots. Moreover, Ryanair gave a commitment to find the
‘up-front buyer’ within a period of six months after lodging a new bid for Aer Lingus
and to lodge such a new bid within six months of the adoption of the contested deci-
sion, with a possible extension of six months. The contested decision does not make
it possible to understand how the difference between the modifications requested by
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the Commission and the modifications made by Ryanair could lead to the conclusion
that the last set of commitments was not satisfactory (recital 1238).

471 'The Commission, supported by Ireland and by Aer Lingus Group, states that, in order
to restore effective competition, the commitments proposed must eliminate the anti-
competitive effects resulting from the elimination of actual and potential competition
between Ryanair and Aer Lingus on all 50 of the markets affected. In that regard,
the Commission set out in the contested decision the reasons why the commitments
submitted on 3 May 2007, the last day of the period provided for in Article 19(2)
of Regulation No 802/2004, displayed formal shortcomings and were not such as to
eliminate the competition problems identified (recitals 1167 to 1234). As regards the
draft commitments of 1 June 2007, which were submitted after the expiry of the
period provided for in Article 19(2) of Regulation No 802/2004, the Commission set
out the reasons why it was not possible to conclude that the modified concentration
was compatible with the common market (recitals 1236 to 1239). In any event, the
applicant cannot maintain that the Commission should have examined the differ-
ences between possible suggestions from its departments and the draft commitments
of 1 June 2007. The only relevant question is whether the Commission could find,
without making a manifest error of assessment, that the proposed concentration, as
modified by the commitments validly offered by Ryanair, significantly impedes ef-
fective competition in the common market.

a2 It is against that legal and factual background that the arguments of the parties must
be examined.
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2. Absence of formal shortcomings affecting the commitments of 3 May 2007

(a) Arguments of the parties

The applicant maintains that the Commission cannot assert that the 3 May 2007 com-
mitments were not validly submitted (recitals 1167 to 1182 of the contested decision)
and that it is not required to assess them. Since the content of those commitments
was analysed in the contested decision, it cannot be alleged that they could not be
analysed. In that regard, the applicant denies the existence of the formal shortcom-
ings identified in the contested decision. The format of those commitments was iden-
tical to that used for the commitments of 29 November 2006, 14 December 2006 and
17 April 2007. The only new elements were the commitment to seek an ‘up-front buy-
er, as demanded by the Commission, and the additional slots at Cork and Shannon.
Since the Commission did not raise any objection in the administrative procedure
as to the format of those sets of commitments, it could not then criticise Ryanair for
the use of a commitments letter and an explanatory Annex for the 3 May 2007 com-
mitments (recital 1168). Furthermore, the Commission cannot criticise Ryanair for
not having consulted it before lodging the 3 May 2007 commitments (footnote 1404
under recital 1161), in so far as those commitments correspond to the previous ones
and a discussion had already taken place without the Commission ever having raised
any formal complaints. The Commission cannot moreover criticise Ryanair for failing
to use the non-obligatory model text adopted by it.

In any event, the applicant emphasises that the Commission did not take account of
the fact that it had clarified a number of alleged ambiguities cited in the contested
decision and that any remaining alleged inconsistencies could not in any event have
prevented the adoption of the commitments.
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w75 As regards the statement in recital 1173 of the contested decision that there were

476

477

478

doubts concerning the approval of the ‘up-front buyer, the applicant points out that it
agreed to include that condition at the request of the Commission and that it includ-
ed the approval provision in the reformulated draft versions. As regards the assertion
in the same recital that the time-limit for implementing the ‘up-front buyer’ solution
was not defined, the applicant states that it subsequently clarified that time-limit and
it explained to the Commission the relevant Irish takeover rules.

As regards the assertion in recital 1174 of the contested decision that there was a
contradiction between the ‘up-front buyer’ solution referred to in the ‘commitments
letter’ and the time-limit on the slots transfer provided for in clause 3 of Annex 1 to
that letter, the applicant observes that it subsequently deleted that clause to avoid any
doubt in respect of the duration of its commitments.

As regards the assertion made in recital 1175 of the contested decision that it was
unclear whether the ‘up-front buyer’ solution concerned only Dublin slots or slots at
Shannon and Cork as well, Ryanair made it clear that that solution referred only to
Dublin slots.

With regard to the statement made in recital 1176 of the contested decision, that the
‘up-front buyer’ solution was unclear as to whether the transfer of slots was to differ-
ent airlines or to only one, Ryanair had stated that that commitment applied to ‘an
airline or airlines that wished to secure slots in order to base aircraft in Dublin; thus
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referring, potentially, to a number of airlines. That is confirmed by the revised provi-
sional versions of the 3 May 2007 commitments, submitted on 25 and 30 May 2007.

479 As regards the assertion in recitals 1177 and 1178 of the contested decision that the

480

481

commitment concerning the transfer of slots was not clear, as evidenced by the terms
‘allocated from time to time so as to comply with the Articles of Association of Aer
Lingus (as amended from time to time)’ or ‘binding leasing agreement;, the applicant
observes that those terms were clarified, as was the general issue of slot divestments,
in its letter dated 15 May 2007. Moreover, in response to the Commission’s request
for information dated 25 May 2007, Ryanair provided further clarification and also
attached the opinion of an Irish Senior Counsel.

As regards the assertion contained in recital 1179 of the contested decision that the
3 May 2007 commitments did not express a clear intention to make available slots at
destination airports, the applicant submits that that is not a formal but a substantive
issue.

As regards the assertion in recital 1180 of the contested decision that it was ambigu-
ous ‘whether new entrant(s) could use the offered slots (except the Heathrow slots)
for any route or whether the use is restricted to the overlap routes; the applicant
clarified that alleged ambiguity by stating repeatedly that the slots could be used to
serve any route, without restriction, from Dublin, including the overlap routes. The
Commission’s allegation appears to be based only on the wording of clause 2.15(iii) of
Annex 1 to the ‘commitments letter, which was subsequently removed.
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As regards the allegation in recital 1179 of the contested decision that Ryanair’s de-
finition of ‘relevant airport pairs’ in the 3 May 2007 commitments did not correspond
to the pairs listed in the statement of objections, the applicant explained that it had
omitted two destinations (namely Bologna and Salzburg) because those two routes
were seasonal only, but that did not change the intention to cover all the routes. To
dispel all doubt in that regard, Ryanair included those two destinations in the subse-
quent texts of the commitments.

As regards the allegation in recital 1179 of the contested decision that the total num-
ber of slots to be released at Cork and Shannon was unclear, the applicant emphasises
that that information was clearly contained in the ‘commitments letter. Moreover,
Ryanair confirmed those numbers in a letter and in the draft commitments of 1 June
2007.

As regards the allegation in recital 1181 of the contested decision that the Commis-
sion was not apprised of the details of implementation of the behavioural remedies
offered under commitment No 1, the applicant submits that it had clarified how mon-
itoring would take place. The Commission did not provide a meaningful response to
that explanation, asserting that it merely amounted to a modification of the commit-
ments and it was under no obligation to accept it. In order to dispel any doubt,
Ryanair included explicit reporting provisions in its subsequent submissions.

As regards the allegation in recital 1182 of the contested decision that the ‘inconsist-
ency and lack of clarity’ of the remedies proposed, perceived ‘by some competitors’
as an obstacle to the viability of the commitments, were apparent from the responses
of ‘some’ competitors to question No 5 of the May 2007 market testing questionnaire
concerning clarity of the slot transfer remedy, the applicant submits that the Com-
mission could not have properly formed such a conclusion. First, only 20 competitors
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responded to that questionnaire, nine of which did not respond to question No 5. As
regards the 11 competitors who replied to the question, three did not actually address
the question asked, three (LTU, Aer Arann and Clickair) commented positively on the
clarity of the commitments and only five, of which two were anonymous, expressed
reservations about the clarity of the slot transfer remedy. No other details of any al-
leged ‘inconsistencies “or "lack of clarity’ have been identified by the Commission.

The Commission, supported by Ireland and by Aer Lingus Group, observes that it was
for Ryanair to put forward commitments that were comprehensive and effective from
all points of view to enable it to conclude, with certainty, that it would be possible to
implement the commitments and that the new commercial structures resulting from
them are sufficiently workable and lasting to ensure that the concentration would not
significantly impede effective competition. Ryanair did not consult the Commission
before submitting the 3 May 2007 commitments, or even the previous commitments.
The Commission never stated that any of the commitments were sufficiently clear
and precise to be implemented. Ryanair cannot claim to have entertained any legit-
imate expectations on this point. The slot-related and behavioural elements of the
3 May 2007 commitments did not correspond to those contained in previous com-
mitments. In any event, the 3 May 2007 commitments were not sufficiently clear and
precise to be implemented.

Furthermore, the Commission could not take into account informal clarifications sub-
mitted subsequently which, likewise, lacked clarity and precision. After the deadline
for submitting commitments, the Commission could only accept modified commit-
ments in exceptional circumstances if those modifications clearly removed all exist-
ing competition concerns without the need for a market test. However, following the
submission of the 3 May 2007 commitments, Ryanair provided a number of informal
explanations, some of which contradict the terms of the 3 May 2007 commitments,
and reformulated draft versions of those commitments on 25 and 30 May 2007. None
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of those explanations was properly formalised. Moreover, the explanations were not
sufficient to address all the formal shortcomings identified in the contested deci-
sion. Aer Lingus also indicates that Ryanair emphasised on 8 May that ‘to clarify, the
Heathrow slots are not exclusive([ly] to British Airways and Air France; before observ-
ing on 11 May that ‘these slots are exclusively reserved for British Airways and Air
France. The Commission also noted that at least 7 of the 10 competitors of Ryanair
that answered the market test questionnaire believed the 3 May 2007 commitments
were not sufficiently clear, which is enough to support the statement in the contested
decision that the inconsistency and lack of clarity of the 3 May 2007 commitments is
an obstacle to their viability.

(b) Findings of the Court

sss It is apparent from the contested decision (see paragraphs 460 to 464 above) that
the commitments proposed by Ryanair in the period established for that purpose
by Article 19(2) of Regulation No 802/2004, which ended on 3 May 2007, were not
regarded by the Commission as satisfactory to deal with the competition problems
identified at that stage. That finding is based on two reasons which are set out in the
contested decision. First, ‘the [3 May 2007] Commitments fail to meet the require-
ments in terms of legal clarity and coherence in order to be acceptable to dismiss the
identified competition concerns’ (recital 1182). Secondly, irrespective of the ‘formal
shortcomings’ identified in section 8.2.1 of the contested decision, ‘the [3 May 2007]
Commitments would not be sufficient to remove all the identified competition con-
cerns’ (recital 1234).
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The arguments submitted by the applicant are not capable of calling the Commis-
sion’s finding into question.

First, as regards the formal shortcomings listed by the Commission in the contested
decision as regards the 3 May 2007 commitments, the applicant submits that they
cannot be relied on, because an analysis of the content of those commitments was
made in the contested decision.

It is, however, apparent from just reading the contested decision that that analysis of
their content was carried out independently. In recital 1166, the Commission there-
fore stated that those commitments were ‘not only ... formulated in an unclear and
often contradictory manner (see section 8.2.1), their substance [was] also not suffi-
cient to resolve the identified competition concerns (see section 8.2.2)’ That analysis
of their content is explained by the Commission’s intention of informing Ryanair of
the results of its market test regarding the 3 May 2007 commitments in order to ex-
plain what form the final offer of commitments might take.

The applicant cannot therefore dispute the existence of the formal shortcomings
identified in section 8.2.1 of the contested decision as regards the format used to sub-
mit the commitments, the lack of clarity of the commitment relating to the ‘up-front
buyer’ of the slots, the mechanics of the divestiture of those slots and the monitoring
of the behavioural commitments, just because a substantive analysis was carried out,
as that analysis was carried out for the sake of completeness and on the assumption
that those commitments had been submitted in a way which ensured that they could
be implemented.
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Secondly, the applicant cannot rely on the Commission’s attitude towards the com-
mitments which had previously been submitted. The format used by the applicant
had been used in the past only for the submission of the 17 April 2007 commitments,
which were part of the response to the statement of objections, at a time when the
assessment of the effects on competition had not yet been finalised. Although it is
possible to accept that, in the latter context, the applicant may call into question the
conclusions of such an assessment by disputing the existence of competition con-
cerns, it could not include statements or opinions on the Commission’s analysis in an
offer of commitments such as the 3 May 2007 commitments, since that offer had to
express an intention to eliminate the problems identified at that stage in return for an
approval decision. In the event of disagreement on the commitments desired by the
Commission, the parties to the transaction may always refuse to propose them and
bring an action before the Court to challenge any prohibition decision adopted in
respect of their transaction.

Furthermore, by contrast with the previous proposals, some of the 3 May 2007 com-
mitments were new, like the commitment relating to the ‘up-front buyer, which the
Commission stressed in particular in the contested decision was too vague in the light
of its previous practice on that issue (recital 1172 and footnote 1428). That practice
requires inter alia a clear and precise clause which actually makes the implementation
of the merger conditional on the implementation of the corresponding commitment.

Thirdly, the applicant cannot seek to call into question the finding that the 3 May
2007 commitments have formal shortcomings by relying, as noted in paragraphs 474
to 485 above, on information and clarifications provided subsequently in response to
requests from the Commission. That information is part of another context, that of
the final offer of commitments, and not that of the Commission’s assessment of the
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form and clarity of the commitments submitted by Ryanair at the end of the pro-
cedure laid down for that purpose by Regulation No 802/2004.

Consequently, the applicant does not put forward any arguments capable of calling
into question, to the requisite legal standard, the Commission’s assessment in the
contested decision that the 3 May 2007 commitments had formal shortcomings such
that it was unable to conclude, with certainty, that it would be possible to implement
them and that the remedies resulting from them would be sufficiently workable and
lasting to ensure that the impairment of effective competition which those commit-
ments were intended to prevent would not be likely to materialise in the relatively
near future.

It is thus now necessary to examine the applicant’s arguments concerning the draft
commitments of 1 June 2007. The arguments relating to the substantive assessment
of offers of commitments made to the Commission will be examined in that context.

3. Absence of formal shortcomings affecting the draft commitments of 1 June 2007

(a) Arguments of the parties

The applicant maintains that the Commission was wrong to assert, in recitals 1236
and 1237 of the contested decision, that the draft commitments of 1 June 2007 were
not validly offered and that it was not required to evaluate them. Since the content
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of the draft was analysed in the decision, it cannot be alleged that it could not be
analysed. According to the applicant, the letter which it sent to the Commission on
1 June 2007 was submitted ‘in draft form’ to allow the Commission to make any final
drafting amendments that might be required to ensure that the commitments were
clear, unambiguous and consistent throughout the document. If the Commission
considered that the label ‘draft’ and the absence of a signature were formal shortcom-
ings that prevented it from assessing the substance of the 1 June commitments, it
was incumbent upon the Commission to inform Ryanair accordingly, and it failed to
do so. Thus, the Commission’s letter to Ryanair of 4 June 2007 merely indicated that
the draft commitments of 1 June 2007 were insufficient to remedy the alleged com-
petition concerns identified at that stage, without mentioning that the Commission
considered that it was not obliged to assess them on the ground that they had been
offered in draft form. By acting in that way, the Commission infringed the principles
of good administration and protection of legitimate expectations.

190 'The Commission, supported by Ireland and by Aer Lingus Group, observes that un-
signed commitments that are explicitly submitted in draft form cannot be consid-
ered as commitments that the undertakings concerned have ‘entered into vis-a-vis
the Commission’ within the meaning of Article 8(2) of the merger regulation. Such
commitments can be changed or revoked by the undertaking that offered them. In
any event, even if the draft commitments of 1 June 2007 had been formally submitted,
they would not have allowed the Commission to determine with the required degree
of certainty that they would resolve the identified competition concerns without the
need for a further market test. Moreover, the applicant cannot invoke the principle
of good administration, as such, in support of its claims that the Commission should
have assessed the draft commitments of 1 June 2007 and the Commission never gave
Ryanair any assurance that it would assess all the draft commitments in the contested
decision.
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(b) Findings of the Court

Like the 3 May 2007 commitments, the draft commitments of 1 June 2007 were re-
jected by the Commission in the contested decision for two reasons (see paragraphs
466 and 467 above).

First, the Commission stated in the contested decision that the draft commitments
of 1 June 2007 ‘[had been] provided explicitly in draft form, without signature and
without complying with the formal requirements necessary pursuant to Article 20
of ... Regulation ... No 802/2004" It found that ‘[s]ince Ryanair ha[d] not formally sub-
mitted new commitments, the Commission [wa]s not obliged to assess them in the
present decision. The Commission stated in particular that it ‘could not make an au-
thorisation conditional on compliance with such draft commitments’ (recital 1237).

Secondly, the Commission noted that ‘[i]n any event, even if the Draft ... Commit-
ments [of 1 June 2007] had been formally submitted, they would still not have been
sufficient to allow the Commission to conclude, on the basis of information already
available, that they fully and unambiguously resolve[d] the competition concerns
identified’ (recital 1237, which refers to paragraph 43 of the Notice on remedies and
to EDP v Commission, paragraph 28 above, paragraphs 161 to 163).

As regards the first reason which the Commission advanced for rejecting the draft
commitments of 1 June 2007, it is apparent from the very wording of that document
that it is a mere draft and not a version which is capable of binding Ryanair as is,
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however, required at that stage of the procedure. Therefore, even though the docu-
ment is headed ‘Legally binding commitments by Ryanair to the European Commis-
sion; it is presented in the form of a ‘draft’ and the space left for the signature of
Ryanair’s Chief Executive has been left empty. The covering letter signed by Ryanair’s
Chief Executive also states that that document is in draft form in order to allow for
any final drafting amendments that may be required by the Commission to ensure
that those commitments are clear, unambiguous and consistent throughout the docu-
ment. However, the Commission is not in a position to provide such details at that
very advanced stage of the procedure, where the final offer of commitments must not
only be binding on the party offering them, but also sufficient in itself, in the sense
that the Commission must be able to assess it without again having to seek the opin-
ions of third parties on its content.

Furthermore, the fact that an analysis of the content of the draft commitments of
1 June 2007 was carried out ‘in any event’ cannot be interpreted as meaning that this
in effect allows the applicant to refrain from submitting legally binding commitments
to the Commission at the final stage of the procedure.

Consequently, the applicant does not put forward any arguments capable of calling
into question, to the requisite legal standard, the Commission’s assessment in the
contested decision that the draft commitments of 1 June 2007 did not allow it to
conclude, with certainty, that it would be possible to implement them and that the
remedies resulting from them would be sufficiently workable and lasting to ensure
that the impairment of effective competition which those commitments are intended
to prevent would not be likely to materialise in the relatively near future.
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The assessment of the applicant’s arguments in respect of the substantive examin-
ation of the 3 May 2007 commitments and the draft commitments of 1 June 2007 will
thus be carried out for the sake of completeness, as was the case in the contested
decision.

4. Substantive assessment of the 3 May 2007 commitments and the draft commitments
of 1 June 2007

(a) Arguments of the parties

The applicant criticises the Commission for overstating the competitive constraint
which it and Aer Lingus exercised on each other and for incorrectly assessing the
threat of entry capable of preventing exploitation of a monopoly in an anti-compe-
titive manner (see the Guidelines and easyjet v Commission, paragraph 102 above,
paragraph 202). By relying on an incorrect analysis of the effects of the merger on
competition, the Commission disproportionately required Ryanair to find an ‘up-
front buyer’ with a base of a substantial number of aircraft at Dublin in order to com-
pete immediately with the merged entity. No airline could simultaneously base such a
number of aircraft at a single airport and offer services on all 35 overlap routes within
six months. Many of those routes are characterised by overcapacity and the time
frame of six months would not have been sufficient to transfer the necessary number
of slots to the new entrant, given the timing under the IATA slot transfer procedures.
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sos The applicant submits that it is not for the parties to a concentration to prove that the
commitments offered remedied the competition concerns identified by the Commis-
sion. On the contrary, it is incumbent on the Commission to prove that the transac-
tion, as modified by the commitments, would lead to a significant impediment of ef-
fective competition (EDP v Commission, paragraph 28 above, paragraphs 63 and 77).
However, the Commission did not undertake a global assessment of the merger, as
modified, even though that is required in paragraph 77 of the EDP v Commission
judgment, paragraph 28 above. Moreover, as regards the commitments proposed
after the expiry of the time-limit laid down in Article 19(2) of Regulation No 802/2004,
it is clear from paragraphs 161 to 163 of EDP v Commission, paragraph 28 above, that
the Commission is required to take account of them only if they clearly, and without
further consultation, resolve the competition concerns. Contrary to what is stated in
recital 1237 of the contested decision, that rule does not apply to the draft commit-
ments of 1 June 2007, since they responded to specific suggestions by the Commis-
sion made on the basis of its assessment of the 3 May 2007 commitments.

so0 In essence, the applicant considers that the transfer of slots and the behavioural com-
mitments were sufficient to eliminate any problem of competition. Thus, the transfer
of London-Heathrow slots, ‘the most valuable slots in the industry; ‘would most likely
lead to expansion by competitors on this route’ (recital 1216 of the contested deci-
sion). The making available of slots for other routes from Dublin, Shannon or Cork
would have enabled any airline to enter any of the overlap routes or any route of its
choice, if necessary basing aircraft in Ireland. The ‘frequency freeze’ would have made
certain that, in the event of additional demand on a route, Ryanair would not be able
‘to snap’ that demand away from a competitor. The commitment not to reduce fre-
quency unless a route was unprofitable means that, even if there were no new entry
on a particular route, the combined capacity of Ryanair and Aer Lingus would make it
difficult to increase prices while maintaining an acceptable load factor. The reduction
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of Aer Lingus’s fares by 10% immediately following completion of the merger would
have brought immediate savings to consumers. Those commitments were in line with
the commitments that the Commission had accepted in its decision of 11 February
2004 (Case COMP/M.3280 — Air France/KLM) which concerned carriers with far
more market power than Ryanair.

sio  First, as regards the slot commitments, the applicant submits that the Commission
erred in finding that they were not appropriate. The Commission posed the wrong
question in its market testing. It should have asked whether competitors would be
willing to enter routes if the merged entity was not devoting sufficient capacity to a
route or was charging significantly higher fares than pre-merger. Moreover, several
competitors declared that, while they did not have immediate plans to enter, they
would consider entry if it was commercially attractive. Accordingly, the fact that no
competitor answered that it would enter the overlap routes indicated that the com-
petitors believed that the concentration would not have any anti-competitive effects.
It was therefore unreasonable for the Commission to require that the commitments
actually trigger entry. Such a requirement punishes Ryanair on the grounds that it is
‘highly efficient’ and offers such low prices that no airline wished to compete with it
even on ‘monopoly’ routes. The applicant adds that the Commission could not rely on
the responses to question 6 in the questionnaire addressed to competitors in the mar-
ket, regarding entries, in order to assess the 3 May 2007 commitments. In any event,
the commitments concerning the Dublin slots are sufficient to remedy the problems
identified. The Commission provides no evidence as to why a new entrant must be
able to operate immediately on all overlap routes with the same frequencies that Aer
Lingus currently operates in order to be an effective competitive constraint (recitals
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1200 to 1206). The notions of ‘critical size’ and ‘required degree of competition’ used
in that regard are not defined by the Commission.

st Second, with regard to slots at destination airports, the applicant maintains that the
Commission is wrong to claim that the slot commitments were insufficient because
of lack of precision on that point. Aer Lingus has only a limited number of slots at
primary airports and Ryanair could not give them up without undoing the whole
rationale for the merger and significantly weakening the ability of Aer Lingus to com-
pete with network carriers. The latter have more than sufficient slots available at the
primary destination airports. In most cases, they are dominant at their major hub air-
ports. They do not therefore need additional slots in order to be able to enter routes
from their home airports to Dublin or expand their operations on those routes. Those
slots would merely make those companies more dominant at their home airports and
undermine the competitive threat that the Aer Lingus brand could pose for them.
That is not necessarily the case as regards low-fares carriers, which serve or can serve
the same secondary airports as those to which Ryanair flies and which do not have
any constraints as regards slots. In this context, it is wrong for the Commission to
invoke the theory of city pairs and insist that the new entry must be a low-fares air-
line, and then require Ryanair to give up slots at primary airports. The Commission’s
reference to the difference between demand and supply substitutability (recital 1208
of the contested decision) only serves to gloss over that ‘apparent contradiction’ in its
reasoning. As regards market testing concerning destination airports, the responses
by competitors must be read with great caution, as many of them would face greater
competition if the concentration were approved. The only relevant question is
whether access to the slots held by Aer Lingus at certain major airports is essential
for entry in the event that the merged entity abuses its position. Thus, British Airways
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did not consider access to slots at primary airports to be essential on the ground that
all those cities have other airports that are not slot constrained and the EU slot regu-
lations provide for 50% of new capacity to be allocated to new entrants.

Third, with regard to fragmented entry, the applicant criticises the Commission for
taking account of that element in recitals 1211 and 1212 of the contested decision.
The draft commitments of 1 June 2007 specifically provided that the airline which
takes the Heathrow slots would get priority for the Dublin slots. Moreover, to dem-
onstrate that ‘fragmented entry’ would be a problem, the Commission relies only on
a broad reference to the answers to question 2(b) of the market testing questionnaire
and a reference to a ‘critical mass, an unidentified term taken from LTU’s response
to the market testing (recital 1212). However, only 15 of the 20 participants in the
market testing answered the question concerning ‘fragmented entry. Moreover, as
in other cases, the Commission failed to acknowledge that important potential en-
trants, in this case British Airways, SAS, Flybe, Air Baltic and Clickair, made state-
ments directly contradicting the Commission’s conclusions. Certain responses even
suggest that entry by a single entrant would be bad for competition. The only relevant
question, which should have been asked, is whether entry, be it fragmented or by a
single competitor, would be a sufficient constraint on the merged entity in the event
of the latter raising prices. The question whether entry by a single entrant would be
a stronger competitive force than entry by more than one entrant is not the right
question.

Fourth, with regard to the operating mode of the new entrant, the applicant claims
that the Commission seems to assume that the new entrant must follow exactly the
same business model as Aer Lingus. However, the applicant states that Aer Lingus ex-
ercises no material competitive constraint on Ryanair and that, in any event, there is
no evidence that another carrier, irrespective of its business model, could not exercise
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significant competitive constraint. Moreover, the rationale of the transaction being
to make Aer Lingus more efficient so that it can compete with the network carriers,
expansion or entry by another network carrier such as British Airways or Air France
would have easily provided consumers with an alternative to Aer Lingus. The Com-
mission cannot, on the one hand, require Ryanair to refer to the business model used
by a new entrant and, on the other hand, simply require that the proposed commit-
ments allow the entry to the market of certain carriers who are in a better position
than others to succeed in exerting a constraint on the merged entity.

si4 Fifth, with regard to the commitments concerning London Heathrow slots, the appli-
cant claims that the Commission questioned their usefulness on the ground that they
would be reserved to British Airways and Air France. However, that is not the case,
Ryanair having indicated in writing, on 1 June 2007, that those slots could be taken up
by any airline with an existing Heathrow infrastructure. In any event, the Commis-
sion did not discharge the burden of proof which it bears by simply calling in question
the usefulness of slot divestiture. It was also wrong to assert, in recital 1217 of the
contested decision, that those two companies could not make up for the disappear-
ance of competitive pressure from Aer Lingus to a sufficient extent. In fact, British
Airways and Air France, being among the most powerful competitors in Europe, have
been operating in Ireland for decades and know the Irish market well. British Airways
already code-shares with Aer Lingus on that route and Air France has an airline,
CityJet, based at Dublin. Similarly, the Commission has not in any way proved, in
recital 1218 of the contested decision, that, if the slots were split between two very
powerful carriers, the concentration, as modified by the commitments, would sig-
nificantly impede effective competition on the Dublin-London (Heathrow) route.
Moreover, since there is limited substitutability between the London airports, ac-
cording to the applicant, that route operated by Aer Lingus does not serve to exercise
any material constraint on Ryanair’s operations to the other London airports. Finally,
by just mentioning the ‘risk of a legal dispute’ regarding the possibility of Ryanair
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transferring Heathrow slots without the consent of other Aer Lingus shareholders,
the Commission did not take account of a legal opinion by an Irish counsel to the ef-
fect that such a transfer would be possible.

Sixth, with regard to behavioural commitments, the applicant states that the com-
mitment of the 10% reduction of Aer Lingus’s fares was easily verifiable because Aer
Lingus publishes its average fare in its annual report. The Commission is wrong to
ask Ryanair to specify whether the reduction of fares covers all overlap routes. It is
virtually impossible to increase the fare on the overlap routes and still achieve a 10%
overall reduction on all short-haul routes. Similarly, although the Commission ob-
serves that it cannot anticipate what a competitive price is, the fare reduction would
bring about significant and realisable benefits. The ‘frequency freeze’ in the event of
a new entrant was to address the Commission’s claims regarding Ryanair’s alleged
aggressive response to new entrants, a reaction consisting in increasing frequencies
on routes where another airline enters. Further, the commitment not to decrease fre-
quencies was to address the concern that Ryanair would reduce capacity on the over-
lap routes and thus be able to increase prices. By committing itself to retaining the
combined capacity on the overlap routes, Ryanair would not be able to increase prices
and still maintain an acceptable load factor, which is crucial to its business model.

Seventh, with regard to the matter of the ‘up-front buyer; the applicant observes first
of all that that course of action was never followed in any previous airline cases. Such
a requirement is also unnecessary and disproportionate. In view of the fact that
Ryanair was offering the lowest fares in the market and that many overlap routes did
not generate sufficient demand to add a third carrier, it would be commercially very
difficult to find an ‘up-front buyer’ The only solution would be for Ryanair and Aer
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Lingus to abandon those routes or enter into an illegal price fixing agreement with
the ‘up-front buyer’ Moreover, the ‘frequency freeze’ would have the effect that new
entrants would not be dissuaded from entering overlap routes by the risk of Ryanair’s
increasing the frequencies on those routes. With the exception of the Heathrow slots,
the Dublin slots and those of most other airports around Europe (with the exception,
perhaps, of the other main congested airports) have no inherent value and would
not therefore be attractive to another airline. Finally, the Commission was wrong to
consider that the ‘up-front buyer’ commitment was insufficient because of its limited
scope and the fact that it would lead to ‘fragmented entry’ (recital 1238 of the con-
tested decision). That commitment, enhanced in the draft commitments of 1 June
2007, was based on the request to that effect from the Commission. The applicant
also criticises the Commission’s wish that it should bear the risk that no ‘up-front
buyer’ might be found within the required time frame.

517 'The Commission, supported by Ireland and by Aer Lingus Group, states that it ex-
amined and rejected the 3 May 2007 commitments on the basis of the following find-
ings: the slot remedies were not appropriate since they were not likely to trigger any
substantial entry on the overlap routes (recitals 1186 to 1196 of the contested de-
cision); the ‘up-front’ proposal could not remedy the missing perspective of entry
(recital 1197); the scope of the commitments was insufficient (recitals 1199 to 1206);
commitments for slots at important destination airports were missing (recitals 1207
to 1209); the commitments could only have led to entry by several airlines (fragment-
ed entry) (recitals 1210 to 1212); the commitments disregard the operating model of
the entrant (recitals 1213 to 1215); the commitments concerning the London Heath-
row slots could not remedy the competition concerns on the Dublin-London market
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(recitals 1216 to 1219); the additional commitments could not eliminate the impedi-
ment to effective competition (recitals 1220 to 1226).

sis  In particular, the Commission considers that access remedies can only be acceptable
in circumstances where it is sufficiently clear that there will be actual entry of new
competitors that would address the identified competition concerns (recital 1188).
The basic aim of commitments is to ensure competitive market structures and it is
plain that a mere threat of entry by a competitor is insufficient to achieve that aim
save in quite exceptional circumstances. It is well established that demand substitu-
tion constitutes the ‘most immediate and effective disciplinary force’ on the suppli-
ers of a given product or service, in particular in relation to their pricing decisions,
whereas the competitive constraints arising from potential competition are in general
less immediate and in any case require detailed analysis. The Commission notes that
in this case the relevant markets are not characterised by ‘proven ease of entry’ but
rather by a ‘pattern of exit of competitors other than Aer Lingus’ The Guidelines do
not indicate that a merger which culminates in the creation of a monopoly does not
significantly impede effective competition if there is a sufficient threat of entry of new
competitors. The easyjet v Commission judgment, paragraph 102 above, is no author-
ity for that proposition either. In that case, the Court found that it was not necessary
to identify the new entrant by name since various competitors had expressed an in-
terest in entering the affected markets following the commitments and actual entry
of a new competitor could therefore be considered very likely. In the present case,
on the contrary, the entry of a new competitor is not likely at all, for the reasons set
out in section 7.8 of the contested decision, and the fact that none of the competi-
tors that replied to the market test indicated that they would enter any of the overlap
routes (recitals 1190 to 1196), with the possible exception of Air France and British
Airways expanding their operations on the Dublin-London route, which the Com-
mission found to be insufficient to eliminate the concerns on that route (recitals 1216
to 1219). It is precisely because of the missing perspective of entry that the Commis-
sion suggested informally to Ryanair that it consider proposing an ‘up-front solution.
The fact that this may have been the first airline merger in which the Commission
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made such a suggestion and that Ryanair may have considered it difficult or impos-
sible to adhere to are both irrelevant. This concentration is different from previous
airline mergers in that it involves two point-to-point airlines that both operate with a
significant number of aircraft out of the same airport on a large number of overlap-
ping routes. On the other hand, in contrast to previous cases, airport congestion is
not the main barrier to entry in this case. The Commission emphasises that it cannot
accept commitments which only partially resolve those competition problems merely
because the notifying party cannot agree to other commitments.

(b) Findings of the Court

The draft commitments of 1 June 2007 followed in-depth discussions between the
Commission and Ryanair on the content of the 3 May 2007 commitments and the
ways to remedy the problems identified. It is appropriate, in that regard, to refer to the
arguments put forward by Ryanair in respect of the content of the meeting of 1 June
2007 (see paragraph 470 above) and the content of the recorded conference call which
took place between Ryanair and the Commission on 29 May 2007.

Notwithstanding that information as to what was regarded as necessary to authorise
the transaction, the applicant — by its own admission (see paragraph 470 above) —
submitted a final offer of commitments which did not address the Commission’s de-
mands as regards the substantial number of aircraft to be based at Dublin within
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six months after the adoption of the contested decision, with a possible extension of
six months. Ryanair’s offer accepted the principle of immediately basing at Dublin
half of that substantial number of aircraft plus two aircraft assigned to the London-
Heathrow routes within a period of six months after the lodging of a new bid, which
would be lodged within six months of the adoption of the contested decision, with a
possible extension of six months.

Moreover, in the context of the remedies proposed in the present case, namely in
essence the acquisition of slots by one or more players, Ryanair assumes that Ryanair-
Aer Lingus combined would not pose any competition concerns as long as it allowed
new entrants or present players as regards the London-Heathrow route to acquire
slots to develop their market shares. The Commission regarded that measure as in-
sufficient to call into question the anti-competitive effect represented by the disap-
pearance of Ryanair’s main competitor. At the hearing it thus stated that, rather than
wishing to secure acceptance of the principle of the creation or strenghtening of the
dominant position of Ryanair-Aer Lingus combined on such and such a route, by
taking the view that a hypothetical competitor would establish itself or develop its
market share merely because slots were offered, Ryanair should, in the present case,
have forgone part of its market share for the benefit of its competitors.

In that regard, it must be pointed out that, unlike previous mergers in the passenger
air transport sector (such as those which were at issue in Air France/KLM and
Lufthansa/Swiss), the Commission could not be satisfied in the present case that mere
slots would ensure access to a route. This is not a transaction involving active oper-
ators which have a home airport in different countries. Ryanair and Aer Lingus op-
erate from the same airport, Dublin Airport, where they have significant advantages
which could not easily be countered by competitors.
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523 Furthermore, the results of the market tests showed that current and potential com-
petitors were not ready to compete with the merged entity on all of the routes affected
by the transaction. Even on the Dublin-London (Heathrow) route, the interest of cer-
tain airlines, some of which were already present on that route, was not borne out by
a firm undertaking in that respect, which could have been submitted by Ryanair to
substantiate its commitment relating to the ‘up-front buyer’

s2 At this stage of the proceedings, for the reasons correctly stated in the contested deci-
sion as regards the 3 May 2007 commitments, and having regard to the information
provided by the draft commitments of 1 June 2007, the applicant has not put forward
any arguments capable of calling into question, to the requisite legal standard, the
Commission’s assessment in the contested decision that the draft commitments of
1 June 2007 did not allow it to conclude, with certainty, that it would be possible to
implement them and that the remedies resulting from them would be sufficiently
workable and lasting to ensure that the impairment of effective competition which
those commitments are intended to prevent would not be likely to materialise in the
relatively near future.

535 The fifth plea must therefore be rejected both as regards the formal validity of the
offers submitted to the Commission in the course of the administrative procedure
and as regards the substantive assessment of the content of those offers.

s26 In view of all of the foregoing considerations, the action brought by Ryanair must be
dismissed.
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Costs

Under Article 87(2) of the Rules of Procedure, the unsuccessful party is to be ordered
to pay the costs if they have been applied for in the successful party’s pleadings.

Since Ryanair has been unsuccessful, and the Commission and Aer Lingus Group
have applied for costs, Ryanair must pay the costs incurred by the Commission and
by Aer Lingus Group in addition to its own costs.

The first subparagraph of Article 87(4) of the Rules of Procedure provides that the
Member States which intervened in the proceedings are to bear their own costs. Ac-
cordingly, Ireland is to bear its own costs.

On those grounds,

THE GENERAL COURT (Third Chamber)

hereby:

1. Dismisses the action;

II - 3681



JUDGMENT OF 6. 7. 2010 — CASE T-342/07

2. Orders Ryanair Holdings plc to bear its own costs and to pay the costs in-
curred by the European Commission and Aer Lingus Group plc;

3. Orders Ireland to bear its own costs.

Azizi Cremona Frimodt Nielsen

Delivered in open court in Luxembourg on 6 July 2010.

[Signatures]
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