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Advocate General: N. Jaiaskinen,
Registrar: R. Grass,

after hearing the Opinion of the Advocate General at the sitting on 24 March 2010,

gives the following

Judgment

By its appeal, the Commission of the European Communities seeks to have set aside
the judgment of the Court of First Instance of the European Communities (now ‘the
General Court’) in Case T-266/02 Deutsche Post v Commission [2008] ECR 1I-1233
(‘the judgment under appeal’), by which it annulled Commission Decision 2002/753/
EC of 19 June 2002 on measures implemented by the Federal Republic of Germany for
Deutsche Post AG (O] 2002 L 247, p. 27; ‘the contested decision’).

Legal context

As is apparent from the national legal framework as described in the judgment under
appeal, by virtue of Article 1(2) of the Postverfassungsgesetz (Postal Organisation
Act) of 8 June 1989 (BGBL 1989 I, p. 1026; ‘the PostVerfG’) the Deutsche Bundes-
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post (German postal administration) was divided into three distinct legal entities,
namely Deutsche Bundespost Postdienst (‘DB Postdienst’), Deutsche Bundespost
Telekom (‘DB Telekom’) and Deutsche Bundespost Postbank. Since Article 65(2)
of the PostVerfG provided that those entities were to maintain the services that the
Deutsche Bundespost was supplying, DB Postdienst took over the activities of the
Deutsche Bundespost in the postal sector.

In accordance with Article 37(3) of the PostVerfG, those three legal entities had to
pay financial compensation to each other where one of them was unable to cover its
expenditure out of its own revenue. Further, under Article 63(1) of the PostVerfG, the
Deutsche Bundespost, notwithstanding its break-up, remained liable, until 1995, to
transfer a percentage of its operating income back to the State.

Under Article 1(1) of the Postdienst-Pflichtleistungsverordnung (Postdienst Manda-
tory Services Ordinance) of 12 January 1994 (BGBI. 1994 I, p. 86; ‘the PPfLV’), DB
Postdienst had to provide its ‘mandatory services’ throughout Germany in accord-
ance with the principle of tariff uniformity. As regards, more specifically, the convey-
ance of parcels, Article 2(1) of the PPfLV provided that DB Postdienst had to guar-
antee the collection, transport and delivery throughout Germany of parcels weighing
up to 20kilograms and not exceeding certain maximum dimensions. In addition,
Article 2(2)(3) of the PPfLV authorised DB Postdienst to set a tariff below the uniform
tariff for customers who carried out certain sorting operations themselves or posted
a minimum quantity of parcels.

In accordance with Articles 1 and 2 of the Postumwandlungsgesetz (Postal Reorgan-
isation Act) of 14 September 1994 (BGBL 1994 I, p. 2339), the three legal entities
resulting from the break-up of the Deutsche Bundespost were, as from 1 January
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1995, converted into public limited companies (‘Aktiengesellschaft’ (AG)), namely
Deutsche Post AG (‘DPAG’), Deutsche Telekom AG and Deutsche Postbank AG.

Finally, under Article 4(1) of the Postgesetz (Postal Law) of 22 December 1997 (BGBL.
1997 1, p. 3294), the conveyance of parcels weighing up to 20 kilograms constituted a
universal service.

Background to the dispute and the contested decision

DPAG operates both in the mail delivery sector, in which, at the time of the facts, it
enjoyed a monopoly, and in two other postal sectors, namely parcel delivery and de-
livery of newspapers and periodicals, both of which sectors being, by contrast, open
to competition.

In the parcel delivery sector, DPAG provides, among others, services relating to the
delivery of large quantities of parcels not handled directly at post office counters (‘the
door-to-door parcel delivery sector’). That sector can itself be subdivided into two
main segments, namely, first, door-to-door parcel deliveries for business customers
who do their own pre-sorting or post a minimum quantity of parcels and, second,
parcel deliveries for mail-order businesses for goods ordered by catalogue or elec-
tronically.
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In 1994, the private parcel delivery undertaking, UPS Europe SA (‘UPS’), and Bundes-
verband Internationaler Express- und Kurierdienste eV (‘BIEK’) lodged a complaint
before the Commission. In essence, UPS and BIEK accused DB Postdienst, first, of ap-
plying a policy of selling below cost in the door-to-door parcel delivery sector, which
constituted an abuse of a dominant position within the meaning of Article 82 EC,
and, second, of covering its losses in that sector either through income generated in
the reserved sector or through public resources granted to it in breach of Article 87
EC.

On 20 March 2001, the Commission adopted Decision 2001/354/EC relating to a
proceeding under Article 82 of the EC Treaty (Case COMP/35.141 — Deutsche Post
AG) (OJ 2001 L 125, p. 27), by which it decided, in essence, that DB Postdienst, and
later DPAG, had infringed Article 82 EC since it had abused its dominant position
only in the market segment of parcel deliveries for mail-order businesses for goods
ordered by catalogue or electronically, in particular by practising, from 1990 to 1995,
a policy of selling below cost at prices lower than the actual costs connected to the
type of service concerned.

On 19 June 2002, the Commission adopted the contested decision, by which it de-
cided that the amount of the transfers made — pursuant to Article 37(3) of the
PostVerfG — by DB Telekom then by Deutsche Telekom AG in favour of DB Postdi-
enst then of DPAG as compensation for the provision of services of general economic
interest (‘SGEI’) was greater than that necessary to compensate for the net additional
costs caused to the latter two undertakings by their provision of those services. The
Commission inferred therefrom that the amount corresponding to such overcom-
pensation had been used to make good losses in the segments of the door-to-door
parcel delivery sector open to competition. According to the contested decision,
those losses amounted to a total of DEM 1118,7 million and were the result of DB
Postdienst’s policy of selling below cost, then that of DPAG during the period from
1994 to 1999, as established by Decision 2001/354.
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The Commission therefore concluded that such overcompensation constituted State
aid incompatible with the EC Treaty and ordered the Federal Republic of Germany to
take the necessary steps to recover the aid from DPAG.

Procedure before the General Court and the judgment under appeal

DPAG brought an action for annulment of the contested decision before the Gen-
eral Court, relying, in particular, on breach by the Commission of Articles 87(1) EC
and 86(2) EC, in so far as the Commission had not shown that there was any advan-
tage to DPAG.

In particular, by its first complaint, DPAG maintained that the Commission had failed
in its duty to examine whether the total amount of the transfer payments made by
DB Telekom had exceeded the total amount of the net additional costs which DPAG
had had to absorb to carry out its tasks in connection with SGEL In its second com-
plaint, it maintained that, in any event, the Commission had decided, wrongly, that
the transfers made by DB Telekom had enabled it to cover the additional costs associ-
ated with its policy of selling below cost.

As regards the first complaint, the General Court first of all described the method
followed by the Commission to reach the conclusion that DPAG had benefited from
an advantage.

In that regard, the General Court noted, in paragraph 78 of the judgment under
appeal, that the Commission had found, first, that DPAG had received, from 1990
to 1995, transfer payments from DB Telekom in the sum of DEM 11081 million,
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which it considered to be the only public resources relevant for the purposes of the
contested decision. The Commission had found, second, that DPAG had recorded net
additional costs in the sum of DEM 1118,7 million generated by its policy of selling
below cost, pursued from 1994 to 1999 in the door-to-door parcel delivery segments
open to competition, and that those additional costs were not associated with the
provision of an SGEI. The Commission had found, third, that, from 1990 to 1998,
taking into account all sectors of activity, DPAG had recorded an overall deficit of
DEM 2289 million, so that it had not been able to cover those net additional costs
through its own resources. From those three findings and since DPAG had adduced
no evidence that it covered the net additional costs in question by means of resources
other than the transfer payments made by DB Telekom, the Commission deduced
that DPAG had necessarily covered those additional costs by those transfer payments,
so that it had benefited from State aid in a corresponding sum.

Next, in order to analyse whether such a method was correct, the General Court ob-
served, in paragraphs 80 to 82 of the judgment under appeal, that the Commission,
without examining the information provided in that regard by the Federal Republic
of Germany, had not taken a view on whether the door-to-door parcel delivery sector
constituted an SGEI, but had acknowledged, at least implicitly, that DPAG had also
recorded, apart from the net additional costs generated by its policy of selling below
cost, net additional costs that were associated with the provision of an SGEL

The General Court also held, in paragraph 84 of the judgment under appeal, that, ac-
cording to the contested decision, the Federal Republic of Germany had provided the
Commission with information concerning the burdens associated with the tasks in
respect of SGEI assigned to DPAG, which amounted to a sum of DEM 20426 million,
that is an amount much higher than that of DEM 11081 million corresponding to the
transfer payments made by DB Telekom to DPAG.
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Finally, the General Court pointed out, in paragraph 85 of the judgment under appeal,
that the Commission had failed to check whether the total amount of those transfers
was lower than the total amount of DPAG’s net additional costs relating to its tasks
in respect of SGEI; if it was, those transfers would not have conferred any advantage
on DPAG.

Consequently, in paragraph 88 of the judgment under appeal, the General Court con-
cluded that the Commission had not shown, to the requisite legal standard, that the
transfers made by DB Telekom to DPAG had, for the purposes of Article 87(1) EC,
enabled the latter to receive an advantage.

In that regard, in response to the Commission’s argument, the General Court stated
in paragraph 91 of the judgment under appeal that the Commission’s discretion did
not extend to the point of entitling it to assume that the transfers made by DB Tel-
ekom had conferred an advantage on DPAG without having first examined whether
the total amount of those transfers exceeded the total amount of the additional costs
associated with the provision of an SGEI, even though the German authorities had
provided information to that effect.

The General Court held, in paragraphs 93 and 94 of the judgment under appeal, that
the Commission was required to carry out such a check, even in cases where, as it
claimed in this case, the conditions formulated in the judgments in Case C-53/00 Fer-
ring [2001] ECR I-9067 and Case C-280/00 Altmark Trans and Regierungsprdsidium
Magdeburg [2003] ECR 1-7747 were not fulfilled. However, the Commission merely
found that the net additional costs generated by DPAG’s policy of selling below cost
could not be the subject of compensation, in view of the fact that they were not asso-
ciated with the provision of an SGEI, but it did not check whether DPAG had record-
ed other net additional costs which were associated with the provision of an SGEI for
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which DPAG had the right to claim compensation out of the total sum of the transfer
payments made by DB Telekom.

In the light of those findings, the General Court, in paragraph 96 of the judgment
under appeal, upheld DPAG’s first complaint.

The General Court next examined, for the sake of completeness, the second com-
plaint made by DPAG. In particular, in paragraphs 102 to 107 of the judgment under
appeal, it examined, on the basis of the information contained in the contested deci-
sion and of that provided by the Federal Republic of Germany, whether the transfers
made by DB Telekom between 1990 and 1995, in the sum of DEM 11 081 million had
enabled DPAG to cover the net additional costs generated by its policy of selling
below cost, in the sum of DEM 1118,7 million. In paragraph 108 of the judgment un-
der appeal, the General Court held that, in view of the losses suffered by DPAG dur-
ing that same period, which amounted to DEM 16 363 million, such was not the case.

On that basis, the General Court concluded, in paragraph 109 of the judgment under
appeal, that the Commission’s reasoning, according to which DPAG had benefited
from an advantage of DEM 1118,7 million, was rendered invalid by the finding that
the final losses that DPAG had incurred from 1990 to 1995 were of such an amount
that the transfer payments made by DB Telekom to DPAG proved insufficient to
cover the net additional costs generated by DPAG’s policy of selling below cost from
1994 to 1999.

Having accepted those two complaints, the General Court annulled the contested
decision without considering DPAG’s other complaints.
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Forms of order sought by the parties

By its appeal, the Commission is asking the Court to set aside the judgment under
appeal in its entirety, then, primarily, to dismiss DPAG’s action for annulment or, in
the alternative, to refer the case back to the General Court, and to order DPAG to pay
the costs.

BIEK and UPS have lodged a cross-appeal by which they ask the Court to set aside the
judgment under appeal in its entirety and order DPAG to pay the costs.

DPAG asks the Court to dismiss the Commission’s appeal in its entirety and to order
the Commission to pay the costs of the appeal. In addition, it maintains the claims it
made at first instance for annulment of the contested decision and for an order that
the Commission pay the costs of the proceedings before the General Court. DPAG
also claims that the grounds of appeal raised in the cross-appeals lack any legal basis.

The Federal Republic of Germany asks the Court to dismiss the appeal and order the
Commission to pay the costs.

The main appeal

In support of its appeal, the Commission raises two grounds, the first alleging breach
of Articles 87(1) EC and 86(2) EC, in that the General Court held that the
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method used to conclude that there was State aid was unlawful, and the second al-
leging breach of Article 230 EC, on the ground that the General Court exceeded its
powers by substituting its own method for calculating the additional costs associated
with the provision of SGEI for that employed by the Commission.

The first ground of appeal, alleging breach of Articles 87(1) EC and 86(2) EC

The first limb

— Arguments of the parties

The Commission, BIEK and UPS submit that the General Court infringed Art-
icles 87(1) EC and 86(2) EC, since, without explaining the reasons why the method
used by the Commission to establish that there was an advantage was not correct, it
decided that another method of analysis should have been applied to check whether
such an advantage existed in this case.

The Commission submits that the method used in the contested decision was reason-
able, since it was based on the premiss that ‘the money must come from somewhere,
at least in the medium or long term, and that it does not simply grow on trees. The
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conclusion that DPAG’s policy of selling at a loss was financed by State aid it received
is the more inevitable since, as is clear from the facts, business in the door-to-door
parcel delivery sector was carried on at a loss because of an aggressive pricing policy
which could not cover the costs of the services provided and since DPAG was not
making profits in other activities which it could have allocated to that sector.

In those circumstances, it follows ‘inevitably’ from the uncontested finding that there
were losses in the medium and long term in the door-to-door parcel delivery sector
and that it had no resources of its own that, for that sector, DPAG depended on fi-
nancial compensation relating to other areas of the undertaking’s activity, which areas
received State aid. Consequently, the relationship between the State financing and
the policy of selling at a loss was so obvious that, in the Commission’s submission, no
further proof is necessary.

DPAG retorts that the General Court was not obliged to state the reasons why the
method chosen by the Commission was not correct, because the concept of State aid
is an objective concept. In that regard, the Court of Justice has already held in para-
graph 92 of the judgment in Altmark Trans and Regierungsprdsidium Magdeburg that,
in order to escape classification as State aid, compensation for the services provided
by the recipient undertakings in order to discharge public service obligations cannot
exceed what is necessary to cover all or part of the costs incurred in the discharge of
those obligations. However, such a calculation is mandatory and any method which,
like that used in this case by the Commission, omits it is necessarily incorrect.

In any event, DPAG submits that the method used by the Commission is inappropri-
ate to prove that the alleged deficit in the door-to-door parcel delivery sector was
‘inevitably’ financed by the transfer payments made by DB Telekom to DPAG. Indeed,
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such a method does not take into account the fact that economic realities are such
that, where losses in a given year cannot be offset by own resources, they are recorded
as losses carried forward to the following year’s balance sheet. Thus, the simple fact
that a loss could not be offset against own resources in the year in which it arose does
not necessarily mean that they were offset by external resources.

In the Federal Republic of Germany’s submission, the present case does not concern
the simple question of the method to be applied here, but relates to the effect of the
burden of proof, which rests on the Commission, of the fact that DPAG had obtained
an advantage. It submits that the judgment in Altmark Trans and Regierungsprdsidi-
um Magdeburg requires the calculation of the net additional costs occasioned by the
obligations of providing SGEI and comparing them to the resources transferred in re-
spect of compensation for those same obligations. It is only in the light of the result of
that comparison that the existence of possible overcompensation can be established.

— Findings of the Court

First of all, according to settled case-law, the classification as ‘aid’ within the meaning
of Article 87(1) EC requires that all the conditions set out in that provision are ful-
filled (Case C-142/87 Belgium v Commission [1990] ECR 1-959 (‘Tubemeuse’), para-
graph 25; Joined Cases C-341/06 P and C-342/06 P Chronopost and La Poste v UFEX
and Others [2008] ECR 1-4777, paragraph 125; and Case C-206/06 Essent Netwerk
Noord and Others [2008] ECR 1-5497, paragraph 63).
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Thus, for a national measure to be classified as State aid, first, there must be an in-
tervention by the State or through State resources; second, the intervention must
be liable to affect trade between Member States; third, it must confer an advantage
on the recipient; fourth, it must distort or threaten to distort competition (see to
that effect, in particular, Case C-237/04 Enirisorse [2006] ECR 1-2843, paragraphs 38
and 39; Case C-451/03 Servizi Ausiliari Dottori Commercialisti [2006] ECR 1-2941,
paragraph 56; and Case C-169/08 Presidente del Consiglio dei Ministri [2009] ECR
1-10821, paragraph 52).

Since this ground of appeal concerns only the third of those conditions, it is appropri-
ate to note that, according to settled case-law, measures which, whatever their form,
are likely directly or indirectly to favour certain undertakings or are to be regarded
as an economic advantage which the recipient undertaking would not have obtained
under normal market conditions are regarded as State aid (Enirisorse, paragraph 30;
Servizi Ausiliari Dottori Commercialisti, paragraph 59; and Essent Netwerk Noord
and Others, paragraph 79).

In that context, with regard to undertakings responsible for an SGEI, the Court has
held that where a State measure must be regarded as compensation for the services
provided by the recipient undertakings in order to discharge public service obliga-
tions, so that those undertakings do not enjoy a real financial advantage and the
measure thus does not have the effect of putting them in a more favourable competi-
tive position than the undertakings competing with them, that measure is not caught
by Article 87(1) EC (see, to that effect, Ferring, paragraph 27; Altmark Trans and
Regierungsprdsidium Magdeburg, paragraph 87; Enirisorse, paragraph 31; and Essent
Netwerk Noord and Others, paragraph 80).
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However, for such compensation to escape classification as State aid in a particular
case, a number of conditions must be satisfied (Altmark Trans and Regierungsprésidi-
um Magdeburg, paragraph 88; Servizi Ausiliari Dottori Commercialisti, paragraph 61;
and Essent Netwerk Noord and Others, paragraph 81).

In particular, the compensation cannot exceed what is necessary to cover all or part of
the costs incurred in the discharge of public service obligations, taking into account
the relevant receipts and a reasonable profit for discharging those obligations (see, to
that effect, Ferring, paragraph 32; Altmark Trans and Regierungsprésidium Magde-
burg, paragraph 92; Servizi Ausiliari Dottori Commercialisti, paragraph 66; and Es-
sent Netwerk Noord and Others, paragraph 84).

It follows that, where the Commission must examine the validity of a system of fi-
nancing an SGEI in the light of Article 87 EC, it is particularly required to check
whether that condition is satisfied.

In that respect, with regard to the complaint that the judgment under appeal did not
rely on deficiencies in the method employed by the Commission, it must be pointed
out that the General Court first of all held, in paragraph 85 of that judgment, that the
Commission had failed to check whether the total amount of transfer payments made
by DB Telekom exceeded the total amount of the net additional costs in respect of
SGEI borne by DPAG.

Next, it is clear, in particular from paragraphs 91 and 94 of the judgment under ap-
peal, that the General Court considered that the Commission was not entitled to as-
sume that those transfers constituted an advantage for the purposes of Article 87(1)
EC precisely because it had failed to examine, first, whether the total amount of the
transfer payments made by DB Telekom exceeded the total amount of the undisputed
additional costs incurred by DPAG and, second, whether DPAG had recorded other
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net additional costs associated with the provision of an SGEI for which it had the right
to claim compensation out of the total amount of those payments under the condi-
tions stated in the judgment in Altmark Trans and Regierungsprésidium Magdeburg.

In those circumstances, the General Court cannot properly be accused of not hav-
ing relied upon deficiencies in the method used by the Commission in the contested
decision. Indeed, it follows from the foregoing that those deficiencies were noted by
the General Court in its examination of the lawfulness of that method in the light of
Article 87(1) EC.

Since the General Court concluded, correctly, that the method applied by the Com-
mission in the contested decision was defective, the first limb of the first ground of
appeal must be rejected as unfounded.

The second limb

— Arguments of the parties

For the purposes of the second limb of this ground of appeal, the Commission, sup-
ported by BIEK and UPS, maintains that the General Court wrongly accused the
Commission of not having examined all the evidence, including that produced by the
Federal Republic of Germany, and that it thereby disregarded the rules governing the
burden of proof.
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They submit that the fact that DPAG had no resources of its own was sufficient, by
itself, to establish that it had used the State resources which it had received to finance
the net additional costs of its policy of selling below cost in the door-to-door parcel
delivery sector. In addition, the Commission and UPS submit that, even if the Com-
mission had obtained and examined all the information and evidentiary materials to
which the General Court refers in the judgment under appeal, it could not logically
have reached a different conclusion.

The Commission maintains also that it was for DPAG to prove that the method used
in the contested decision was unlawful and not that there was another method which
could also have been envisaged. In any event, contrary to the General Court’s deci-
sion, in paragraph 87 of the judgment under appeal, it was not for the Commission to
prove that it was impossible to apply the method chosen by the General Court.

The Federal Republic of Germany submits in that regard that the allegation, by the
Commission and UPS, that examination of the information provided by DPAG and by
itself as regards the amount of the net additional costs associated with public interest
obligations concerning postal services could not, in any event, have led the Commis-
sion to reach a different result as regards the existence of an advantage, is unfounded
and contradicts the detailed figures presented by DPAG and that Member State.

— Findings of the Court

As regards, in the first place, the argument that the General Court disregarded the
rules governing the burden of proof in criticising the Commission for not having
examined all the evidence, it is appropriate to point out that, first, in paragraph 85
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of the judgment under appeal, the General Court found that the Commission, in the
contested decision, had not taken account of the information provided by the Federal
Republic of Germany concerning certain additional costs associated with the per-
formance of a task in respect of SGEI. Second, in paragraph 86 of that judgment,
the General Court also held that the Commission had not noted or established that
that Member State and DPAG had not provided it with the information necessary to
check that the amount of the transfer payments made by DB Telekom did not exceed
the undisputed net additional costs.

However, the General Court, in paragraphs 85 to 88 of the judgment under appeal,
was critical of the Commission for failing to examine the evidence which the parties
to the administrative proceedings had submitted to it, evidence which might have
been relevant for the purposes of the analysis concerning the existence of an ‘advan-
tage’ for the purposes of Article 87(1) EC in respect of DPAG, as the Commission
claimed. In those circumstances, it is appropriate to observe that the General Court
did not disregard the rules governing the burden of proof at all.

As regards the argument that, even if it had examined all the information and eviden-
tiary materials to which the General Court referred in the judgment under appeal, the
Commission could not logically have reached any other conclusion, it is sufficient to
hold that it is precisely by taking account of that information that the General Court,
in paragraphs 108 and 109 of the judgment under appeal, reached a conclusion differ-
ent from that reached by the contested decision. It follows that that argument must
be rejected as unfounded.

In the second place, as regards the allegation that the General Court improperly im-
posed on the Commission, in paragraph 87 of the judgment under appeal, the burden
of proving the ‘impossibility’ of applying the method chosen by the General Court
itself, it must be held that that allegation is based on an erroneous reading of that
judgment.
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In fact, in that paragraph, the General Court held only that it accepted as justification
for the use of a method different from that arising from the application of the criteria
extracted from the judgment in Altmark Trans and Regierungsprdsidium Magdeburg
the fact that the Commission was prevented, for objective reasons, from undertaking
an examination of the information provided by DPAG and the Federal Republic of
Germany.

However, in that paragraph 87, the General Court confined itself to noting that the
Commission had not put forward any material capable of establishing any such im-
pediment to undertaking that examination. In those circumstances, that argument
cannot be accepted either.

Having regard to the foregoing considerations, the second limb of the first ground of
appeal must be rejected as unfounded.

The third limb

— Arguments of the parties

The Commission, supported by BIEK and UPS, complains that the General Court
distorted the clear sense of the evidence in the Court file when it decided, first, in
paragraph 82 of the judgment under appeal, that the Commission had not stated in
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the contested decision that the information, with which the Federal Republic of
Germany had provided it and according to which the door-to-door parcel delivery
sector constituted an SGEI, was not valid and, second, that the Commission had
acknowledged, at least implicitly, that DPAG had also recorded, apart from the net ad-
ditional costs generated by its policy of selling below cost, net additional costs which
were associated with the provision of an SGEI. However, according to the Com-
mission, in paragraph 76 of the statement of reasons for the contested decision, it was
stated that the sector in question does not constitute an SGEI and that the question of
the existence of net additional costs associated with the provision of an SGEI was, in
any event, not relevant in the context of the method of analysis which it had chosen.

DPAG submits, for its part, that this limb is manifestly unfounded, since, first, as
regards those net additional costs, the General Court based itself on paragraph 43 of
the statement of reasons for the contested decision, where it was a question of all the
parcel services, of which the door-to-door parcel delivery sector forms only part. Sec-
ond, the Commission’s complaint is based on an erroneous reading of the judgment
under appeal given that the General Court annulled the contested decision on the
ground that, in any event, the Commission had failed to check whether the transfer
payments made by DB Telekom were justified by those net additional costs associated
with the provision of an SGEIL

The Federal Republic of Germany submits that, in the contested decision, the Com-
mission only pronounced on certain specific services in the area of parcel deliveries
in the light of their character as SGEI, but not on the service of parcel deliveries in
its totality. In addition, in paragraph 72 of the statement of reasons for the contested
decision, the Commission referred, without equivocation, to the ‘precisely defined
statutory mandate of DPAG’ and the ‘discharge of public service obligations’ There-
fore, the General Court held, correctly, that the Commission had tacitly recognised
the fact that, also in the door-to-door parcel delivery sector, public service obligations
do exist in the form of a delivery obligation subject to an affordable uniform tariff.
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— Findings of the Court

It should be recalled at the outset that, according to settled case-law, it is clear from
Article 225 EC and the first paragraph of Article 58 of the Statute of the Court of Jus-
tice that the Court has no jurisdiction to establish the facts or, in principle, to examine
the evidence which the General Court accepted in support of those facts. Provided
that the evidence has been properly obtained and the general principles of law and
the rules of procedure in relation to the burden of proof and the taking of evidence
have been observed, it is for the General Court alone to assess the value which should
be attached to the evidence produced to it. Save where the clear sense of the evidence
has been distorted, that appraisal does not therefore constitute a point of law which is
subject, as such, to review by the Court of Justice (see, among others, Case C-419/08
P Trubowest Handel and Makarov v Council and Commission [2010] ECR 1-2259,
paragraphs 30 and 31 and the case-law cited).

In addition, it is important to note that the distortion must be obvious from the docu-
ments in the Court’s file, without there being any need to carry out a new assessment
of the facts and the evidence (Trubowest Handel and Makarov v Council and Com-
mission, paragraph 32 and the case-law cited).

For the purposes of the present limb, the Commission challenges, by its first com-
plaint, the statement contained in paragraph 82 of the judgment under appeal, that
the Commission did not, in the contested decision, take a view on the information
made available to it by the Federal Republic of Germany, as regards the fact that the
door-to-door parcel delivery sector constituted an SGEIL, despite the fact that, in the
contested decision, the Commission found that the sector did not constitute an SGEI.
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In that regard, it must be pointed out that, in paragraph 76 of the statement of reasons
for the contested decision, the Commission referred to the statement of reasons of
the PPfLV, according to which Article 2(2)(3) thereof excludes from the universal ac-
ceptance obligation for small parcels those for which special contracts are concluded
with specific customers — for example, ‘self-labellers’ or customers with cooperation
contracts — and that those business customers may be excluded from the acceptance
obligation, since competition in that sector renders that obligation superfluous.

However, as the Federal Republic of Germany observed, the Commission referred, in
the paragraph of the statement of reasons cited, to certain specific services in the area
of parcel delivery in the light of their character as SGEIL but not to the parcel deliv-
ery service in its entirety. In addition, it must also be pointed out, as did DPAG, that
the General Court annulled the contested decision not because of the Commission’s
approach as regards the classification of the services in question as SGEI, but on the
ground that the Commission had failed to check whether the transfer payments made
by DB Telekom constituted overcompensation when compared to the undisputed net
additional costs associated with the provision of an SGEL

In those circumstances, the General Court cannot properly be accused of having dis-
torted the facts in this case.

Therefore, the Commission’s first complaint cannot be upheld.

As regards its second complaint, which concerns the implicit acknowledgement by
the Commission of the fact that DPAG had recorded net additional costs associated
with the provision of an SGE], it is sufficient to hold that the Commission noted,
in paragraph 73 of the statement of reasons for the contested decision, that ‘[t]here
is therefore a minimum amount of DPAG’s net additional costs which is in no way
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linked to the discharge of public service obligations’ From that statement, the General
Court was entitled to deduce, without distorting the clear sense of the evidence, that
the Commission had acknowledged, at least implicitly, that DPAG also bore costs as-
sociated with an SGEL

Since it follows from the preceding considerations that the General Court did not
distort the facts submitted to its determination, the third limb of the first ground of
appeal must also be rejected as unfounded.

The fourth limb

— Arguments of the parties

The Commission, supported by BIEK and UPS, challenges the reasoning developed,
for the sake of completeness, in paragraphs 101 to 109 of the judgment under appeal,
in which the General Court examined, in addition to the information contained in the
contested decision, that provided by the Federal Republic of Germany. Those parties
submit that such information, including particularly that concerning the repayments
made by DPAG to the German State as well as the transfers by DB Telekom, is irrele-
vant to the application of the method used by the Commission, which justifies the fact
that the Commission did not challenge its accuracy. In any event, the assessment thus
undertaken by the General Court was, they submit, insufficient and erroneous, since,
first, it is not clear therefrom, particularly, that DPAG could have survived financially
without compensation from DB Telekom and, second, that it did not concern the
question of whether DPAG had sufficient liquidity to offset the net additional costs
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occasioned by its policy of selling below cost, despite the overall deficit recorded by
that company.

In that regard, DPAG contends that the Commission’s complaint that the General
Court did not establish that DPAG could have survived without financial compensa-
tion is irrelevant. Indeed, the General Court was entitled to confine itself to ruling
out that resources from the transfer payments made by DB Telekom in the course of
the years 1990 to 1994 were used to cover the net additional costs occasioned by the
policy of selling below cost between 1995 and 1999, on the ground that they were by
then exhausted.

The Federal Republic of Germany adds that, in any event, the Commission was obliged
to show that the State injection in question constituted overcompensation for the net
additional costs incurred by the provision of an SGEI. In addition, no expense, taken
in isolation, could be covered by DPAG’s other own resources, given that it suffered
losses during the period concerned. It submits that, in reality, the Commission’s ap-
proach leads to the absurd result that any expense must have been financed by public
resources.

— Findings of the Court

It should be recalled that, according to settled case-law, a complaint directed against
a ground included in a decision of the General Court purely for the sake of com-
pleteness cannot lead to the decision being set aside and is therefore nugatory (Case
C-184/01 P Hirschfeldt v EEA [2002] ECR 1-10173, paragraph 48; Joined Cases
C-189/02 P, C-202/02 P, C-205/02 P to C-208/02 P and C-213/02 P Dansk Rorindustri
and Others v Commission [2005] ECR 1-5425, paragraph 148; and order of 9 March
2007 in Case C-188/06 P Schneider Electric v Commission, paragraph 64).
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In that regard, it follows from the analysis of the first three limbs of the present ground
of appeal that the General Court, without making any error of law, accepted DPAG’s
first complaint in its action for annulment, according to which the Commission had
infringed Article 87(1) EC in finding that the transfers made by DB Telekom had con-
ferred an advantage on DPAG.

Consequently, even assuming that the reasoning contained in paragraphs 101 to 109
of the judgment under appeal is wrong in law, it is important to point out that it would
not affect the validity of the determination of the complaint regarding the illegality of
the contested decision in relation to Article 87(1) EC.

In those circumstances, the fourth limb of this ground of appeal is inoperative.

In the light of the foregoing considerations, the first ground of appeal raised by the
Commission must be rejected in its entirety.

The second ground of appeal, alleging breach of Article 230 EC

Arguments of the parties

By its second ground of appeal, the Commission complains that the General Court
disregarded the limits of its powers under Article 230 EC, in that it substituted its
own method for calculating the additional costs associated with the provision of SGEI
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for that employed by the Commission. However, if the Commission prefers a method
which enables it to deal rapidly and efficiently with the objections put forward by
complainants, within the framework of a sound internal administrative practice, it
is not, in the Commission’s submission, for the General Court to usurp its choice of
method.

In addition, the Commission, supported by BIEK and UPS, claims that the General
Court, in its reasoning developed in paragraphs 101 to 109 of the judgment under
appeal, substituted itself for the Commission in examining information which had
not been the subject of any examination in connection with the contested decision.

By contrast, DPAG contends that the General Court confined itself to using the
method which is mandatory according to the Court of Justice’s case-law. Indeed, ac-
cording to that case-law and the Commission’s administrative practice, the establish-
ment of an advantage in State aid cases because of payments of State resources as
compensation for discharging public service obligations presupposes, in its submis-
sion, that the costs occasioned by the discharge of public interest obligations are de-
termined first of all.

For its part, the Federal Republic of Germany contends that the General Court did
not unlawfully substitute its own assessment for that of the Commission. In the para-
graphs of the judgment under appeal covered by the present ground of appeal, the
General Court confined itself to an examination from the accounting angle, after
carrying out, in paragraphs 78 to 96 of that judgment, an analysis of the contested
decision from the legal angle. In any event, breach of Article 87(1) EC having been
established, that ground of appeal is, it submits, inoperative.

I - 7888



84

85

86

87

COMMISSION v DEUTSCHE POST

Findings of the Court

As is clear from Article 230 EC, the object of an action for annulment is to review
the legality of acts adopted by the Community institutions named therein, since the
analysis of the pleas in law raised in such an action has neither the object nor the
effect of replacing a full investigation of the case in the context of an administra-
tive procedure (see, to that effect, Joined Cases C-204/00 P, C-205/00 P, C-211/00 P,
C-213/00 P, C-217/00 P and C-219/00 P Aalborg Portland and Others v Commission
[2004] ECR I-123, paragraph 103).

In that regard, it is appropriate to point out that, in paragraphs 68 to 88 of the judg-
ment under appeal, the General Court undertook an analysis of the method used by
the Commission in the contested decision in the light of Article 87(1) EC, in particu-
lar in order to check whether the transfers which DPAG received from DB Telekom
could have constituted an advantage for the purposes of that provision and the
relevant case-law.

In the course of that analysis, the General Court noted, in paragraphs 80 to 88 of
the judgment under appeal, the defective elements in the calculation effected by the
Commission for the purposes of the contested decision, from which it followed that
the Commission had failed to prove that those transfers had conferred such an ad-
vantage on DPAG.

In those circumstances, it must be held that the General Court did not substitute its
own method for that of the Commission, but that its examination was confined to the
judicial review of the contested decision’s legality.
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As regards the complaint relating to the fact that the General Court, by undertak-
ing an examination of information which had not been the subject of any analysis
in the contested decision, substituted itself for the Commission, it is appropriate to
hold that, having regard, first, to the findings contained in paragraphs 76 to 78 of the
present judgment as regards the fact that the findings made by the General Court in
paragraphs 101 to 109 of the judgment under appeal were made for the sake of com-
pleteness and, second, to the case-law cited in paragraph 75 of the present judgment,
it must be held that the second complaint is inoperative.

In view of the foregoing considerations, the General Court cannot validly be criti-
cised for having exceeded its powers in breach of Article 230 EC. Therefore, the sec-
ond ground of appeal must be rejected as unfounded.

Since neither of the two grounds of appeal relied upon by the Commission in support
of its appeal has been upheld, the appeal must be rejected in its entirety.

The cross-appeals

Arguments of the parties

By their cross-appeals, BIEK and UPS submit that the General Court misapplied the
judgment in Altmark Trans and Regierungsprdsidium Magdeburg, since it failed to
consider whether, in this case, any of the requirements under that judgment for ex-
cluding compensation for the provision of SGEI from the State aid rules was satisfied.
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Indeed, in the first place, the practice implemented by DPAG of applying prices be-
neath the uniform legal tariff in respect of the door-to-door parcel delivery sector is
not commensurate with a public service mission. In the second place, the conditions
under which the transfers by DB Telekom were made were not established in advance
in an objective and transparent manner. In the third place, in default of precise al-
location, it was not possible to determine whether those transfers gave rise to over-
compensation. Finally, the compensation deemed to have been accorded by means
of those transfers arose irrespective of any analysis of the costs associated with the
provision of an SGEIL

DPAG replies to those arguments that the General Court was not required to under-
take any examination of compliance with the requirements imposed by the judgment
in Altmark Trans and Regierungsprdsidium Magdeburg. Indeed, the finding that the
Commission failed to check whether DPAG had to bear net additional costs associ-
ated with the performance of obligations in respect of SGEI was sufficient for the
annulment of the contested decision.

Findings of the Court

Having first decided that the Commission had acknowledged, at least implicitly, that
DPAG bore costs partly associated with the provision of SGEI, as noted in para-
graphs 66 to 73 of the present judgment, the General Court then, in the context of
a review of legality, correctly examined the complaint made by DPAG concerning
the method followed by the Commission as regards the calculation of any overcom-
pensation in the sense of the third condition under the judgment in Altmark Trans
and Regierungsprdsidium Magdeburg, as noted in paragraphs 41 to 43 of the present
judgment.
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In the context of that examination, the General Court concluded, in particular, in
paragraph 94 of the judgment under appeal, that since that method failed to check
whether DPAG had recorded other net additional costs associated with the provi-
sion of an SGEI, those additional costs could not be established to the requisite legal
standard and, consequently, it held, in the light of the judgment in Altmark Trans and
Regierungsprésidium Magdeburg, that the contested decision had to be annulled.

In that context, it must be held, as the Advocate General noted in points 125 to 128
of his Opinion, that the General Court thus carried out an analysis of the legality
of the contested decision within the limits of the powers conferred upon it by Art-
icle 230 EC and in the light of the relevant case-law relating to classification as State
aid, as well as that relating to compensation for obligations in respect of SGEI includ-
ing the judgment in Altmark Trans and Regierungsprdsidium Magdeburg.

It is also appropriate to note that it is precisely if it had examined the contested de-
cision as against the other criteria stated in that judgment, as BIEK and UPS claim
that it should have done, that the General Court would have substituted itself for the
Commission by undertaking an examination thereof in its place, as that Court itself
observes, correctly, in paragraph 95 of the judgment under appeal.

However, it must be held, in accordance with settled case-law, that review by the
Community judicature of complex economic assessments made by the Commission,
such as those in this case, must necessarily be confined to verifying whether the rules
on procedure and on the statement of reasons have been complied with, whether
the facts have been accurately stated and whether there has been any manifest
error of assessment or misuse of powers (Aalborg Portland and Others v Commission,
paragraph 279, and Joined Cases C-501/06 P, C-513/06 P, C-515/06 P and C-519/06 P
GlaxoSmithKline Services and Others v Commission and Others [2009] ECR 1-9291,
paragraph 85).
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It follows that the General Court did not have to examine all the criteria stated by the
Court of Justice in its judgment in Altmark Trans and Regierungsprdsidium Magde-
burg, once the contested decision’s illegality in the light of one of those criteria had
been established.

Having regard to the foregoing considerations, the cross-appeals must be rejected as
unfounded.

Costs

Under the first subparagraph of Article 69(2) of the Rules of Procedure of the Court
of Justice, which applies to appeal proceedings by virtue of Article 118 thereof, the
unsuccessful party is to be ordered to pay the costs if they have been applied for in
the successful party’s pleadings. Pursuant to the first subparagraph of Article 69(4)
of those rules, Member States which have intervened in the proceedings are to bear
their own costs.

Since the Commission has been unsuccessful, it must be ordered to pay the costs of
the main appeal, in accordance with the form of order sought by DPAG.

As regards the cross-appeals, even though BIEK and UPS have been unsuccessful, it
must be held that, in its response to those appeals, DPAG did not seek an order that
they pay the costs relating to them. It follows that each of those parties must bear its
own costs relating to the cross-appeals.
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On those grounds, the Court (First Chamber) hereby:

1. Dismisses the main appeal and the cross-appeals;

2. Orders the European Commission to bear its own costs and to pay those in-
curred by Deutsche Post AG in connection with the main appeal;

3. Orders Bundesverband Internationaler Express- und Kurierdienste eV and
UPS Europe SA to bear their own costs relating to the main appeal;

4. Orders Deutsche Post AG, Bundesverband Internationaler Express- und
Kurierdienste eV and UPS Europe SA to bear their own costs relating to the
cross-appeals;

5. Orders the Federal Republic of Germany to bear its own costs.

[Signatures]
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