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from the Févarosi Torvényszék (Budapest High Court, Hungary))

(Reference for a preliminary ruling — Protection of natural persons with regard to the processing

of personal data — Regulation (EU) 2016/679 — Articles 77 to 79 — Complaint to a supervisory

authority — Judicial remedies — Relationship between the remedies — Procedural autonomy of
the Member States)

I. Introduction

1. The present request for a preliminary ruling concerns the interpretation of Article 51(1),
Article 52(1), Article 77(1) and Article 79(1) of Regulation (EU) 2016/679 of the European
Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard
to the processing of personal data and on the free movement of such data, and repealing Directive
95/46/EC (General Data Protection Regulation).?

2. The request has been made in proceedings between BE and the Nemzeti Adatvédelmi és
Informdacidszabadsag Hatdésag (National Authority responsible for data protection and the
freedom of information, Hungary; ‘the supervisory authority’) concerning the refusal of BE’s
request to be provided with extracts from the sound recording of a general meeting of
shareholders in which he had participated.

3. The GDPR is intended to ensure the effective application of the rules on the protection of
personal data, by providing for a system of remedies that will allow a data subject to lodge a
complaint with a supervisory authority, to seek a judicial remedy against the decision taken by

' Original language: French.
2 0J2016 L 119, p. 1, and corrigendum O] 2018 L 127, p. 2; ‘the GDPR'.
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that authority and a judicial remedy against a controller or his or her processor, if the data subject
considers that the rights which that regulation confers on him or her have been infringed as a
result of his or her personal data having been processed in breach of that regulation.

4. The Févarosi Torvényszék (Budapest High Court, Hungary) wishes to obtain guidance from
the Court on the relationship between those two remedies and, more specifically, on how to
prevent contradictory decisions concerning the existence of a breach of the rights protected by
the GDPR being delivered within a Member State.

5. That question is of great importance, in so far as the EU legislature’s intention to ensure
effective judicial protection of the rights conferred by the GDPR and to guarantee a high-level
and consistent protection of those rights does not appear to be compatible with the existence of
contradictory decisions within a Member State, which gives rise to legal uncertainty.

6. In this Opinion, I shall propose that the Court should rule that Article 78(1) of the GDPR, read
with Article 47 of the Charter of Fundamental Rights of the European Union,?® must be interpreted
as meaning that, where a data subject exercises the remedies provided for in Article 77(1) and
Article 79(1) of that regulation, the court required to hear and determine an action against the
decision of a supervisory authority is not bound by the decision adopted by a court seised on the
basis of the latter provision as to whether there has been an infringement of the rights which that
data subject derives from that regulation.

7. With that in mind, I shall set out the reasons why Article 77(1) and Article 79(1) of the GDPR
must in my view be interpreted as meaning that the remedies which they provide for may be
exercised in parallel, neither remedy having priority over the other under that regulation.

8. I shall supplement that answer by explaining that, in the absence of EU rules applicable to the
relationship between the remedies provided for in Articles 77 to 79 of the GDPR, it is for the
Member States, in application of the principle of procedural autonomy and in the light of both
the objective of guaranteeing a high and consistent level of protection of the rights conferred by
that regulation and the right to an effective judicial remedy, enshrined in Article 47 of the
Charter, to put in place at national level the mechanisms governing the relationship between
those remedies that are necessary in order to ensure that contradictory decisions concerning the
same processing of personal data cannot exist within the same Member State.

II. Legal framework

A. The GDPR

9. Article 51(1) of the GDPR provides:

‘Each Member State shall provide for one or more independent public authorities to be
responsible for monitoring the application of this Regulation, in order to protect the

fundamental rights and freedoms of natural persons in relation to processing and to facilitate the
free flow of personal data within the Union (“supervisory authority”).’

8 ‘The Charter’.
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10. In the words of Article 52(1) of the GDPR:

‘Each supervisory authority shall act with complete independence in performing its tasks and
exercising its powers in accordance with this Regulation.’

11. Article 58(4) of the GDPR provides:

‘The exercise of the powers conferred on the supervisory authority pursuant to this Article shall be
subject to appropriate safeguards, including effective judicial remedy and due process, set out in
Union and Member State law in accordance with the Charter.’

12. Article 77 of the GDPR, entitled ‘Right to lodge a complaint with a supervisory authority’, is
worded as follows:

‘1. Without prejudice to any other administrative or judicial remedy, every data subject shall have
the right to lodge a complaint with a supervisory authority, in particular in the Member State of
his or her habitual residence, place of work or place of the alleged infringement if the data
subject considers that the processing of personal data relating to him or her infringes this
Regulation.

2. The supervisory authority with which the complaint has been lodged shall inform the
complainant on the progress and the outcome of the complaint including the possibility of a
judicial remedy pursuant to Article 78.’

13. Article 78 of the GDPR is entitled ‘Right to an effective judicial remedy against a supervisory
authority’. Under paragraph 1 of that article:

‘Without prejudice to any other administrative or non-judicial remedy, each natural or legal
person shall have the right to an effective judicial remedy against a legally binding decision of a
supervisory authority concerning them.’

14. Article 79 of the GDPR is entitled ‘Right to an effective judicial remedy against a controller or
processor’. Paragraph 1 of that article is worded as follows:

‘Without prejudice to any available administrative or non-judicial remedy, including the right to
lodge a complaint with a supervisory authority pursuant to Article 77, each data subject shall
have the right to an effective judicial remedy where he or she considers that his or her rights
under this Regulation have been infringed as a result of the processing of his or her personal data
in non-compliance with this Regulation.’
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B. Hungarian law

15. Paragraph 22 of the informaciés onrendelkezési jogrdl és az informdcidszabadsagrol szélo
2011. évi CXII. torvény (Law No CXII of 2011 on the right to self-determination as regards
information and freedom of information; ‘the Law on information’),* of 26 July 2011, provides:

‘In the exercise of his or her rights, the data subject may in accordance with the provisions of
Chapter VI:

(a) ask the [supervisory authority] to launch an investigation into the lawfulness of a measure
adopted by the controller, in the case where the latter has limited the exercise of the rights
enjoyed by the data subject under Article 14 or has refused a request by which that data
subject has sought to exercise his or her rights, and

(b) ask the [supervisory authority] to conduct administrative data protection proceedings, in the
case where the data subject considers that, in processing his or her personal data, the
controller, or, where appropriate, his or her agent or the processor acting under his or her
orders, has infringed provisions on the processing of personal data which are laid down in
legislation or in a binding legal act of the European Union. ...’

16. Paragraph 23 of the Law on information states:

‘(1) The data subject may bring a legal action against the controller or the processor — in
connection with processing operations falling within the latter’s sphere of activity — in the case
where he or she considers that, in processing his or her personal data, the controller, or, where
appropriate his or her agent or the processor acting under his or her orders, has infringed

provisions on the processing of personal data which are laid down in legislation or in a binding
legal act of the European Union. ...

(4) Court proceedings shall also be open to participation by persons who otherwise lack locus
standi. The [supervisory authority] may intervene in those proceedings in support of the claims
pursued by the data subject.

(5) If the court upholds the action, it shall find that an infringement has been committed and
order the controller, or, where appropriate the processor, to:

(a) cease the unlawful processing operation,
(b) restore the lawfulness of the data processing, or

(c) adopt precisely defined conduct in order to ensure that the data subject can exercise his or her
rights,

and at the same time give judgment on any claims for damages for material and non-material
harm.’

¢ Magyar Kozlony 2011. évi 88. szdma.
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III. The facts of the dispute in the main proceedings and the questions referred for a
preliminary ruling

17. After having attended the general meeting of 26 April 2019 of the limited company of which
he is a shareholder, BE requested that company to communicate to him the sound recording made
during the meeting.

18. The company, as controller of the processing of those data, provided BE only with the extracts
from the recording reproducing his contributions, and not those of the other participants.

19. BE wished to have the extracts reproducing the participants’ replies to the questions which he
had asked during the general meeting held on 26 April 2019 and asked the supervisory authority to
declare that the company’s conduct was unlawful and to order it to communicate those extracts.
The supervisory authority refused that request by decision of 29 November 2019.

20. Following the refusal of his request, BE brought an action against the supervisory authority’s
decision before the referring court, on the basis of Article 78(1) of the GDPR, seeking, principally,
the variation or, in the alternative, the annulment of that decision.

21. In parallel to the action before the supervisory authority, BE brought an action before a civil
court against the controller, on the basis of Article 79(1) of the GDPR.

22. When the action was still pending before the referring court, the Févérosi [télotabla (Budapest
Regional Court of Appeal, Hungary) upheld the action brought by BE on the basis of that
provision, finding that the controller had infringed BE’s right of access to his personal data by not
making available to him, in spite of his request, the parts of the sound recording containing the
answers to his questions.® That judgment, delivered by a civil court of second instance, has
become final.

23. In his action before the referring court, BE asks that the finding of that civil court be taken into
account in its decision.

24. The referring court seeks to ascertain whether lessons may be learned from EU law as regards
the relationship between the respective competences of, on the one hand, the supervisory
authority dealing with a complaint, on the basis of Article 77(1) of the GDPR, and the
administrative court with jurisdiction, under Article 78(1) of that regulation, to review the
lawfulness of decisions taken by that authority and, on the other, the civil court which, under
Article 79(1) of that regulation, is competent to adjudicate on an action brought by a person who
considers that there has been a breach of the rights which he or she derives from that regulation.

25. The referring court observes that the exercise in parallel of the remedies provided for in those
provisions is liable to lead to the adoption of contrary decisions in respect of the same facts.

26. According to the referring court, such a situation is liable to entail a risk of legal insecurity. It
observes in that regard that, according to the national procedural rules, the decision of the
supervisory authority is not binding on the civil court. Therefore, it cannot be precluded that the
civil court may, on the basis of the same facts, deliver a decision contrary to that adopted by the
supervisory authority.

5 The supervisory authority stated at the hearing, however, that, since BE had obtained the minutes of the meeting, the civil court
considered that the breach of the right of access had not reached the threshold at which an award of damages would be justified.
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27. The referring court states that, in the present case, in accordance with the national procedural
rules, the conditions on which the supervisory authority may intervene before the civil court were
not satisfied. Furthermore, according to those rules, the decision of a civil court is not binding on
an administrative court in the context of the review of the lawfulness of the decision of the
supervisory authority which it must carry out, in accordance with Article 78(1) of the GDPR.

28. In so far as the supervisory authority and the civil court which adjudicated at last instance
adopted contrary decisions on the existence of a breach of the rules on personal data protection,
the referring court seeks to ascertain whether any aspects of EU law make it possible to determine
the relationship between remedies which are exercised in parallel. It mentions, by way of
comparison, the rules which exist in the field of competition law.¢

29. The referring court also observes that, unlike the circumstances that gave rise to the judgment
of 27 September 2017, Puskdr,” under the Hungarian legislation legal action is not conditional on
the prior exhaustion of the available administrative remedies.

30. However, the right to an effective remedy and the objective of guaranteeing a high level of
protection of the rights conferred by the GDPR mean that consistency must be ensured in the
application of that regulation. In order to achieve that result, it is necessary to determine which
of the remedies that may be exercised in parallel must take priority.

31. In that regard, the referring court states that it agrees with the supervisory authority’s opinion
that the power provided for in Article 51(1) of the GDPR and the tasks and powers provided for in
Article 57(1)(a) to (f) and Article 58(2)(b) and (c), respectively, of that regulation confer on the
supervisory authority priority competence for the purposes of investigating and overseeing
compliance with the obligations laid down in that regulation. It therefore proposes that the
Court give an interpretation to the effect that, where proceedings are pending or have been
concluded before the supervisory authority in respect of the same infringement, the decision of
that authority — in the same way as the decision of the administrative court which has reviewed
the lawfulness of that decision — should take priority for the purpose of resolving the question of
the existence of a breach of the rules laid down in the GDPR. Consequently, in the referring
court’s view, the findings of the civil courts, acting on the basis of Article 79 of the GDPR, are not
binding in proceedings brought under Articles 77 and 78 of that regulation.

32. If, on the contrary, the primacy of the competence of the supervisory authority to find a
breach of the rights conferred by the GDPR were not recognised, the referring court is of the view
that, in the light of the principle of legal certainty, it would have to consider itself bound by the
findings made in the final decision of the civil court, without assessing for itself the lawfulness of
the findings made by the supervisory authority in its decision as to the existence of such a breach.
The referring court considers that that would amount to depriving the competence provided for
in Article 78 of that regulation of all substance.

¢ The referring court observes, in that regard, that, according to Article 9(1) of Directive 2014/104/EU of the European Parliament and of
the Council of 26 November 2014 on certain rules governing actions for damages under national law for infringements of the
competition law provisions of the Member States and of the European Union (O] 2014 L 349, p. 1), Member States are to ensure that an
infringement of competition law found by a final decision of a national competition authority is deemed to be irrefutably established for
the purposes of an action for damages.

7 C-73/16; ‘the judgment in Puskdr’, EU:C:2017:725.
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33. In the light of those factors, the Févarosi Torvényszék (Budapest High Court) decided to stay
the proceedings and to refer the following questions to the Court of Justice for a preliminary
ruling:

‘(1) Must [Article 77(1) and Article 79(1) of the GDPR] be interpreted as meaning that the
administrative appeal provided for in Article 77 [of that regulation] constitutes an
instrument for the exercise of public rights, whereas the legal action provided for in
Article 79 [of that regulation] constitutes an instrument for the exercise of private rights? If
so, does this support the inference that the supervisory authority, which is responsible for
hearing and determining administrative appeals, has priority competence to determine the
existence of an infringement?

(2) In the event that the data subject — in whose opinion the processing of personal data relating
to him has infringed [the GDPR] — simultaneously exercises his right to lodge a complaint
under Article 77(1) of that regulation and his right to bring a legal action under Article 79(1)
of the same regulation, may an interpretation in accordance with Article 47 of the [Charter]
be regarded as meaning:

(a) that the supervisory authority and the court have an obligation to examine the existence
of an infringement independently and may therefore even arrive at different outcomes; or

(b) that the supervisory authority’s decision takes priority when it comes to the assessment as
to whether an infringement has been committed, regard being had to the powers
provided for in Article 51(1) of [the GDPR] and those conferred by Article 58(2)(b)
and (d) of that regulation?

(3) Must the independence of the supervisory authority, ensured by Articles 51(1) and 52(1) of
[the GDPR], be interpreted as meaning that that authority, when conducting and
adjudicating upon complaint proceedings under Article 77 [of that regulation], is
independent of whatever ruling may be given by final judgment by the court having
jurisdiction under Article 79 [of that regulation], with the result that it may even adopt a
different decision in respect of the same alleged infringement?’

34. Written observations have been lodged by BE, the supervisory authority, the Hungarian,
Czech, Italian and Polish Governments and also by the European Commission. A hearing was
held on 11 May 2022, in which the supervisory authority, the Hungarian and Polish
Governments and the Commission took part.

IV. Analysis

35. As a preliminary point, it should be borne in mind that, according to settled case-law, it is for
the Court, in the procedure laid down by Article 267 TFEU providing for cooperation with
national courts, to provide the national court with an answer which will be of use to it and enable
it to decide the case before it and, to that end, the Court should, where necessary, reformulate the
questions referred to it.®

® See, in particular, judgment of 10 February 2022, Bezirkshauptmannschaft Hartberg-Fiirstenfeld (Limitation period) (C-219/20,
EU:C:2022:89, paragraph 33 and the case-law cited).
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36. In addition, it should be borne in mind that the Court has consistently held that the fact that a
question submitted by the referring court refers only to certain provisions of EU law does not
mean that the Court may not provide the national court with all the guidance on points of
interpretation that may be of assistance in adjudicating on the case pending before it, whether or
not that court has referred to those points in its questions. It is, in that regard, for the Court to
extract from all the information provided by the referring court, in particular from the grounds
of the decision to make the reference, the points of EU law which require interpretation in view
of the subject matter of the dispute.’

37. I note that the referring court is currently hearing an action against a decision of the
supervisory authority rejecting BE’s complaint, which corresponds to the remedy referred to in
Article 78(1) of the GDPR.

38. In order to be able to determine that action, the referring court wishes to obtain guidance
from the Court on the relationship between, on the one hand, the complaint lodged with a
supervisory authority under Article 77(1) of that regulation and, on the other, the remedies
provided for in Article 78(1) and Article 79(1) of that regulation.

39. In concrete terms, at this stage of the national proceedings, the referring court wishes to
ascertain the discretion which it has in the context of the review of the lawfulness of the
supervisory authority’s decision which it must carry out, in application of Article 78(1) of the
GDPR, in the light of the fact that a civil court, hearing an action brought under Article 79(1) of
that regulation, has reached a decision contrary to that adopted by the supervisory authority on a
complaint based on Article 77(1) of that regulation.

40. In those circumstances, it must in my view be considered that, by its questions, the referring
court is asking the Court, in essence, to rule on whether Article 78(1) of the GDPR must be
interpreted as meaning that, where a data subject exercises the remedies provided for in
Article 77(1) and Article 79(1) of that regulation, the court dealing with an action against the
decision of a supervisory authority is bound by the position adopted by a court seised on the
basis of the latter provision as to the existence of an infringement of the rights which the data
subject derives from that regulation.

41. It is apparent from the order for reference that, from the referring court’s viewpoint, in order
to answer that question it is necessary to determine whether, in the context of the review of the
lawfulness of the decision of the supervisory authority which it must carry out, that court must
take account, where the remedies provided for in Article 77(1) and Article 79(1) of the GDPR are
exercised in parallel, of any priority which the former remedy may have over the latter remedy as
regards the finding of an infringement of the rights protected by that regulation.

42. With a view to answering the referring court’s questions, it should be borne in mind that it is
settled case-law that, in order to interpret a provision of EU law, it is appropriate to take into
account its wording and the objectives of the regulations of which it forms part.*

° See, in particular, judgment of 10 February 2022, Bezirkshauptmannschaft Hartberg-Fiirstenfeld (Limitation period) (C-219/20,
EU:C:2022:89, paragraph 34 and the case-law cited).

10 See, in particular, judgment of 28 April 2022, Meta Platforms Ireland (C-319/20, EU:C:2022:322, paragraph 62).
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43. As regards the wording of Articles 77 to 79 of the GDPR, I observe that it follows from
paragraph 1 of those articles, first, that the right to lodge a complaint is ‘without prejudice to any
other administrative or judicial remedy’ and, second, that the right to bring an action against the
decision of a supervisory authority is ‘without prejudice to any other administrative or
non-judicial remedy’.

44. 1t is therefore clear from the wording of those provisions that the remedies for which they
make provision may be exercised in parallel. Furthermore, no rule governing the relationship
between those remedies was laid down by the EU legislature in those provisions. To my mind,
therefore, it cannot be inferred from the GDPR that any one remedy takes priority over the
others for the purpose of establishing an infringement of the rights protected by that regulation.

45. In particular, while it is true that, as follows more specifically from Article 51(1) of the GDPR,
the supervisory authorities are to be responsible for overseeing the application of that regulation,
in particular in order to protect the fundamental rights of natural persons as regards the
processing of their personal data, in no provision of that regulation is it stated that those
authorities are to have priority competence by comparison with the courts to find that there has
been an infringement of those rights.

46. The EU legislature thus wished to provide data subjects with a complete system of remedies,
in which the right to a judicial remedy and the possibility of exercising an administrative or
non-judicial remedy coexist independently, neither remedy being subsidiary to the other. Data
subjects may thus seek legal protection by lodging, in particular, a complaint with a supervisory
authority, then, where appropriate, by challenging the decision taken by that authority before a
court, and/or directly exercising a judicial remedy against a controller or his or her processor.
Although the supervisory authority and the court(s) seised may make different findings of law as
to whether there has been an infringement of the rules laid down by the GDPR, it must be
emphasised that the EU legislature has not put in place suitable mechanisms to counter that risk,
since it has not defined the rules governing the relationship between the remedies provided for in
Articles 77 to 79 of that regulation.

47. In that regard, it follows from the wording of that regulation that, although the EU legislature
wished to lay down rules relating to the relationship between, on the one hand, complaints lodged
with supervisory authorities in different Member States and, on the other, actions brought before
courts in different Member States, it did not wish to lay down such rules as regards the
implementation of the remedies within one and the same Member State.

48. I note, in that respect, that, in Chapter VII, entitled ‘Cooperation and consistency’, the GDPR
sets out mechanisms for mutual assistance between the supervisory authorities of the different
Member States, aimed at ensuring the consistency of the decisions taken by those authorities.
Furthermore, Article 81 of that regulation, entitled ‘Suspension of proceedings’, provides, in
paragraph 2, that, ‘where proceedings concerning the same subject matter as regards processing
of the same controller or processor are pending in a court in another Member State, any
competent court other than the court first seised may suspend its proceedings’. In addition, under
Article 81(3) of that regulation, ‘wWhere those proceedings are pending at first instance, any court
other than the court first seised may also, on the application of one of the parties, decline
jurisdiction if the court first seised has jurisdiction over the actions in question and its law
permits the consolidation thereof’.
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49. I note that such a possibility of suspending the proceedings or declining jurisdiction is not
provided for where a complaint to a supervisory authority and judicial remedies are brought
within the same Member State in relation to the same processing of personal data.

50. It follows from the above that, in the context of the review of lawfulness of the decision taken
by a supervisory authority which it must carry out in application of Article 78(1) of the GDPR, a
national court is not required, under that regulation, to recognise either a priority competence of
that authority or of a court seised on the basis of Article 79(1) of that regulation, nor a primacy of
the finding made by that authority or that court as to whether there has been an infringement of
the rights conferred by that regulation.

51. A solution to the contrary would in my view run counter to the right to an effective remedy
which a person challenging the decision adopted by a supervisory authority must enjoy.

52. It follows, in fact, from the wording of Article 78(1) of the GDPR that that provision confers
on each natural or legal person ‘the right to an effective judicial remedy against a legally binding
decision of a supervisory authority concerning them’. That provision echoes Article 58(4) of that
regulation, from which it follows that the exercise of the powers conferred on the supervisory
authority is to be subject to safeguards such as the right to an effective judicial remedy." As the
Court has already held, Article 47 of the Charter finds expression, in the sphere of personal data
protection, in the right, provided for in Article 78(1) of the GDPR, of each natural or legal person
to an effective judicial remedy against a legally binding decision of a supervisory authority
concerning that natural or legal person. '

53. That right to an effective judicial remedy means that the court seised of an action against the
decision of a supervisory authority, on the basis of Article 78(1) of the GDPR, must, as stated in
recital 143 of that regulation, ‘exercise full jurisdiction, which should include jurisdiction to
examine all questions of fact and law relevant to the dispute before [it]’. That to my mind has the
consequence that the court must be free to assess the lawfulness of the decision which it is
required to review and, in order to be able do so, it must not be bound by any finding previously
made by a court seised on the basis of Article 79(1) of the GDPR as to whether there has been an
infringement of the rules laid down in that regulation.

54. Therefore, although the court seised on the basis of Article 78(1) of the GDPR to review the
lawfulness of a decision adopted by a supervisory authority must have unlimited freedom of
appraisal to establish whether there has been an infringement of the rules laid down in that
regulation, that is not to my mind because of an alleged priority of the supervisory authority,
then, where appropriate, of that court to make that finding, but rather because of the right to an
effective remedy, enshrined in Article 47 of the Charter, which means that that court should be
in a position to review freely and in complete independence the lawfulness of the decision taken
by that authority.

1 See also recital 141 of that regulation, which states that ‘every data subject should have the right to lodge a complaint with a single
supervisory authority, in particular in the Member State of his or her habitual residence, and the right to an effective judicial remedy in
accordance with Article 47 of the Charter if the data subject considers that his or her rights under this Regulation are infringed or where
the supervisory authority does not act on a complaint, partially or wholly rejects or dismisses a complaint or does not act where such
action is necessary to protect the rights of the data subject’.

12 See in particular, to that effect, judgment of 15 June 2021, Facebook Ireland and Others (C-645/19, EU:C:2021:483, paragraph 69).
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55. As regards the objectives pursued by the GDPR, I note that the EU legislature’s decision to
leave to data subjects the option to exercise in parallel the remedies provided for in Articles 77
to 79 of that regulation is consistent with the objective of that regulation, which is to guarantee a
high level of protection of the rights conferred by that regulation.

56. In that regard, as is clear from Article 1(2) of the GDPR, read with recitals 10, 11 and 13
thereof, that regulation requires the European Union institutions, bodies, offices and agencies,
and the competent authorities of the Member States, to ensure a high level of protection of the
rights guaranteed in Article 16 TFEU and Article 8 of the Charter. "

57. It should be made clear, however, that, as illustrated by the present case, the possibility
afforded by the GDPR to bring parallel actions in respect of the same processing of personal data
may present a disadvantage, namely the legal uncertainty that arises when contradictory decisions
are reached in the same Member State. As I have pointed out above, while the risk of
contradictory decisions between the supervisory authorities or the courts of different Member
States was addressed by the EU legislature in that regulation, the same does not apply where such
decisions are adopted within one and the same Member State.

58. In those circumstances, it is for each Member State to put in place the procedural tools that
make it possible to ensure, as much as possible, that contradictory decisions are not adopted in
relation to the same processing of personal data.

59. Irecall, in that regard, that, in the absence of EU rules on the matter, it is, in accordance with
the principle of procedural autonomy, for the national legal order of each Member State to
establish procedural rules for the remedies provided for in Articles 77 to 79 of the GDPR, on
condition, however, that those rules are not — in situations governed by EU law — less favourable
than in similar domestic situations (the principle of equivalence) and that they do not make it
impossible in practice or excessively difficult to exercise the rights conferred by EU law (the
principle of effectiveness). !

60. In that context, and according to settled case-law, it is for the courts of the Member States, in
application of the principle of sincere cooperation set out in Article 4(3) TEU, to ensure judicial
protection of a person’s rights under EU law, Article 19(1) TEU, requiring, moreover, Member
States to provide remedies sufficient to ensure effective judicial protection in the fields covered
by EU law.

61. Consequently, when they set out detailed procedural rules for legal actions intended to ensure
the protection of rights conferred by the GDPR, the Member States must ensure compliance with
the right to an effective remedy and to a fair hearing, enshrined in Article 47 of the Charter, which
constitutes a reaffirmation of the principle of effective judicial protection. '

62. The characteristics of the legal remedies provided for in that regulation must thus be
determined in accordance with Article 47 of the Charter.

13 See, in particular, judgment of 15 June 2021, Facebook Ireland and Others (C-645/19, EU:C:2021:483, paragraph 45).
14 See, in particular, judgment of 2 June 2022, Skeyes (C-353/20, EU:C:2022:423, paragraph 52 and the case-law cited).
15 See, in particular, judgment in Puskdr (paragraph 57 and the case-law cited).

¢ See, by analogy, judgment in Puskdr (paragraph 59 and the case-law cited).
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63. To my mind, effective judicial protection does not consist solely in making available to data
subjects the remedies necessary for the protection of the rights which they derive from the
GDPR. Where a number of remedies which may be exercised in parallel exist side by side, it is
also necessary to guarantee the legal certainty of the judicial protection obtained. In so far as
contradictory decisions as to whether there has been an infringement of the rules laid down in
that regulation would not be capable of ensuring the effective judicial protection of the data
subjects, it is necessary for the Member State to put the necessary measures in place so that such
contradictory measures may be avoided.

64. If procedural mechanisms determining the relationship between the different remedies were
not put in place by the Member States, the objectives pursued by the GDPR, which consist in
ensuring the effective judicial protection of data subjects and a high and consistent level of
protection of the rights conferred by that regulation, could not be fully achieved.

65. In that regard, it follows from recital 10 of the GDPR that that regulation seeks, in particular,
to ensure a consistent and homogeneous application of the rules for the protection of the
fundamental rights and freedoms of natural persons with regard to the processing of personal
data throughout the Union and to remove the obstacles to flows of personal data within the
Union. "

66. That requirement of a consistent and homogeneous application of the rules laid down in the
GDPR could be undermined if divergences in the levels of protection between Member States,
which that regulation is meant to eliminate, were able to remain within one and the same Member
State. That requirement must therefore be addressed not only at inter-State level, but also with
respect to the decisions taken within each Member State.

67. Each Member State must therefore ensure that the existence of remedies that may be
exercised in parallel by data subjects does not call in question the effectiveness of the protection
of the rights which the GDPR confers on them. It is for the Member States to choose which
procedural remedies appear to them to be the most appropriate in order to determine the
relationship between the remedies provided for in Articles 77 to 79 of that regulation.

68. By way of illustration, the Member States might provide that data subjects were required to
exhaust all administrative remedies before bringing judicial proceedings.'®

69. The Member States might also provide that a court seised of an action under Article 79(1) of
the GDPR, when a complaint procedure under Article 77(1) of that regulation or a legal action
under Article 78(1) of that regulation is pending, may or must stay the proceedings pending
before it and not give judgment until a decision has been taken in one or other of those
procedures.

17 See, in particular, judgments of 15 June 2021, Facebook Ireland and Others (C-645/19, EU:C:2021:483, paragraph 64); of 22 June 2021,
Latvijas Republikas Saeima (Penalty points) (C-439/19, EU:C:2021:504, paragraph 83); and of 28 April 2022, Meta Platforms Ireland
(C-319/20, EU:C:2022:322, paragraph 52). The requirement of consistency in the level of protection of the rights conferred by the GDPR
is expressed in other recitals of that regulation, such as recitals 7, 9, 13, 123, 129, 133 and 135. See also, on the link between a high level
and a consistent level of protection of the rights conferred by the GDPR, Opinion of Advocate General Bobek in Facebook Ireland and
Others (C-645/19, EU:C:2021:5, points 95 to 97).

18 See judgment in Puskdr, where the Court held that ‘the obligation to exhaust available administrative remedies is intended to relieve the
courts of disputes which can be decided directly before the administrative authority concerned and to increase the efficiency of judicial
proceedings as regards disputes in which a legal action is brought despite the fact that a complaint has already been lodged. The
obligation therefore pursues legitimate general interest objectives’ (paragraph 67).
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I note that the Court has already held that the right of access to a court is not an absolute right

and that it may thus entail proportionate restrictions which pursue a legitimate aim and do not
undermine the very essence of that right.' A stay of proceedings may, in that respect, constitute
a solution in order to avoid the adoption of contradictory decisions that may undermine legal
certainty.®

V. Conclusion

71.

In the light of all of the foregoing considerations, I propose that the Court should answer the

questions for a preliminary ruling referred by the Févarosi Torvényszék (Budapest High Court,
Hungary) as follows:

(1)

Article 78(1) of Regulation (EU) 2016/679 of the European Parliament and of the Council of
27 April 2016 on the protection of natural persons with regard to the processing of personal
data and on the free movement of such data, and repealing Directive 95/46/EC (General Data
Protection Regulation), read with Article 47 of the Charter of Fundamental Rights of the
European Union,

must be interpreted as meaning that where a data subject exercises the remedies provided for
in Article 77(1) and Article 79(1) of that regulation, the court required to adjudicate on an
action against the decision of a supervisory authority is not bound by the decision adopted by
the court seised under the latter provision as to whether there has been an infringement of the
rights which that data subject derives from that regulation.

Article 77(1) and Article 79(1) of Regulation 2016/679

must be interpreted as meaning that the remedies for which it makes provision may be
exercised in parallel, neither remedy having priority over the other under that regulation.

In the absence of EU rules on the relationship between the remedies provided for in
Articles 77 to 79 of Regulation 2016/679, it is for the Member States, in the light of the
principle of procedural autonomy and having regard to the objective of guaranteeing a high
and consistent level of protection of the rights conferred by that regulation and to the right
to an effective judicial remedy, enshrined in Article 47 of the Charter of Fundamental Rights,
to put in place at national level the mechanisms governing the relationship between those
remedies necessary to ensure that contradictory decisions in relation to the same processing
of personal data do not exist within one and the same Member State.

1 See, in that regard, in relation to value added tax (VAT), judgment of 24 February 2022, SC Cridar Cons (C-582/20, EU:C:2022:114,
paragraph 50 and the case-law cited).

% See, in that regard, in relation to VAT, judgment of 24 February 2022, SC Cridar Cons (C-582/20, EU:C:2022:114, paragraph 38).
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