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OPINION OF ADVOCATE GENERAL
MAZÁK

delivered on 18 May 2010 1

I — Introduction

1.  By decision of 25 February 2009, received 
at the Court on 2 March 2009, the Amtsger
icht Schorndorf (Local Court, Schorndorf ) 
(Germany) referred questions to the Court of 
Justice under Article 234 EC for a preliminary 
ruling on the interpretation of Article  3 of 
Directive 1999/44/EC of the European Parlia
ment and of the Council of 25 May 1999 on 
certain aspects of the sale of consumer goods 
and associated guarantees (‘the Directive’).  2

2.  The reference has been made in pro
ceedings brought by Ms Ingrid Putz against 
Medianess Electronics GmbH (‘Medianess 
Electronics’) concerning the purchase of a 
dishwasher that turned out to be defective, 
in respect of which Ms Putz is, having term
inated the contract of sale, seeking reimburse
ment of the purchase price against return of 
the defective dishwasher.

3.  By the questions referred, the national  
court essentially wishes to know whether  
under the provisions of Article  3 of the 

Directive, in a case where a defective con
sumer product, such as the dishwasher in 
the present case, is brought into conformity 
by way of replacement, the seller has to bear, 
on the one hand, the costs of disconnecting 
the defective product and, on the other, the 
costs of installing the new product free from 
defects.

1  — � Original language: English.
2  — � OJ 1999 L 171, p. 12.

4.  The issues raised in the present case par
tially overlap with those raised in Case  
C-65/09  3 on which I am also delivering my 
Opinion today.

II — Legal framework

A — Community law

5.  The Directive was adopted on the  
basis of Article  95  EC. Recital 1 in the pre
amble thereto states that, in accordance with 

3  — � Gebr. Weber, pending before the Court.
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Article 153(1) and (3) EC, the European Com-
munity must contribute to the achievement 
of a high level of consumer protection by the 
measures it adopts pursuant to Article 95 EC.

6.  Recital 10 in the preamble to the Dir
ective states that ‘in the case of non-conform
ity of the goods with the contract, consumers 
should be entitled to have the goods restored 
to conformity with the contract free of charge, 
choosing either repair or replacement, or, 
failing this, to have the price reduced or the 
contract rescinded’.

7.  Recital 11 in the preamble to the Directive 
reads as follows:

‘Whereas the consumer in the first place may 
require the seller to repair the goods or to re
place them unless those remedies are impos
sible or disproportionate; whereas whether a 
remedy is disproportionate should be deter
mined objectively; whereas a remedy would 
be disproportionate if it imposed, in com
parison with the other remedy, unreasonable  
costs; whereas, in order to determine  
whether the costs are unreasonable, the costs 
of one remedy should be significantly higher 
than the costs of the other remedy.’

8.  Article 3 of the Directive, entitled ‘Rights 
of the consumer’, provides:

‘1.  The seller shall be liable to the consumer 
for any lack of conformity which exists at the 
time the goods were delivered.

2.  In the case of a lack of conformity, the 
consumer shall be entitled to have the goods 
brought into conformity free of charge by re
pair or replacement, in accordance with para
graph 3, or to have an appropriate reduction 
made in the price or the contract rescinded 
with regard to those goods, in accordance 
with paragraphs 5 and 6.

3.  In the first place, the consumer may re
quire the seller to repair the goods or he may 
require the seller to replace them, in either 
case free of charge, unless this is impossible 
or disproportionate.

A remedy shall be deemed to be dispropor
tionate if it imposes costs on the seller which, 
in comparison with the alternative remedy, 
are unreasonable, …

Any repair or replacement shall be completed 
within a reasonable time and without any sig
nificant inconvenience to the consumer,  
taking account of the nature of the goods and 
the purpose for which the consumer required 
the goods.
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4.  The terms “free of charge” in paragraphs 2 
and 3 refer to the necessary costs incurred to 
bring the goods into conformity, particularly 
the cost of postage, labour and materials.

5.  The consumer may require an appropriate 
reduction of the price or have the contract 
rescinded:

—	 if the consumer is entitled to neither re
pair nor replacement,

	 or

—	 if the seller has not completed the rem
edy within a reasonable time,

	 or

—	 if the seller has not completed the rem
edy without significant inconvenience to 
the consumer.

…’

9.  Article 8 of the Directive, entitled ‘Nation
al law and minimum protection’, provides:

‘1.  The rights resulting from this Directive 
shall be exercised without prejudice to other 
rights which the consumer may invoke under 

the national rules governing contractual or 
non-contractual liability.

2.  Member States may adopt or maintain in 
force more stringent provisions, compatible  
with the Treaty in the field covered by this  
Directive, to ensure a higher level of consum
er protection.’

B — National law

10.  In the case of defective goods, Para
graph 437 of the German Civil Code (Bürger
liches Gesetzbuch, ‘the BGB’) confers the fol
lowing rights on the purchaser:

‘If goods are defective, the purchaser may, 
provided the requirements of the follow
ing provisions are met and unless otherwise 
specified,

1.  require subsequent performance under 
Paragraph 439;

2.  terminate the contract … or reduce the 
purchase price under Paragraph 441;

3.  claim damages … or reimbursement of un
necessary expenditure …’
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11.  Paragraph 439 of the BGB, entitled ‘Sub
sequent performance’, by which Article  3 of 
the Directive was transposed into German 
law, provides as follows:

‘1.  By way of subsequent performance, the 
purchaser may require the repair of the defect 
or the delivery of goods which are free from 
defect, according to his preference.

2.  The seller shall pay the costs necessary 
for the purposes of subsequent performance, 
including in particular the cost of transport, 
carriage, labour and materials.

3.  Without prejudice to Paragraph  275(2) 
and (3), the seller may refuse the manner of 
subsequent performance chosen by the pur
chaser if such performance is possible only at 
disproportionate cost. In that regard, account 
must be taken in particular of the value that 
the goods would have if there were no lack 
of conformity, the significance of the lack of 
conformity, and whether the alternative rem
edy could be effected without significant in
convenience to the purchaser. In such cases 
the right of the purchaser shall be restricted 
to the alternative means of subsequent per
formance; this is without prejudice to the 
right of the seller also to refuse the alternative 
remedy, subject to the conditions laid down 
in the first sentence.

4.  Where a seller delivers goods free from 
defects for the purposes of subsequent per
formance, he may require the purchaser to 
return the defective goods pursuant to Para
graphs 346 to 348.’

III  —  Facts, procedure and the questions 
referred

12.  Ms Putz, as a consumer, ordered over 
the internet a new stainless steel Bomann 
GSP 627 IX dishwasher from Medianess Elec
tronics, the seller, for the price of EUR  367 
plus payment-on-delivery costs of EUR 9.52. 
Delivery to the door of Ms Putz’s house was 
agreed. Accordingly, the product was deliv
ered by Medianess Electronics on 25  April 
2008 and the purchase price paid on delivery.

13.  After Ms Putz had the dishwasher in
stalled in her house, a defect became appar
ent, about which she complained to the seller. 
A fitter instructed by the seller established 
that the defect was not attributable to the in
stallation work but rather lay in the machine 
itself.

14.  It is, according to the referring court, not 
in dispute that a removal of the defect is not 
possible, so that for subsequent performance  
of the contract only replacement of the de
fective product can be considered. There is 
also no evidence of fault on the part of the 
seller.

15.  Having agreed on replacement of the de
fective product, Ms Putz requested, by email 
of 13  June  2008, that Medianess Electron
ics not only deliver a dishwasher free from 
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defects, but also disconnect the defective 
machine in her kitchen and install the new 
one, which Medianess Electronics refused by 
email of 17 June 2008.

16.  Since Medianess Electronics failed to re
spond to another request to that effect, Ms 
Putz has rescinded the contract of sale and is, 
in the action in the main proceedings, seeking 
reimbursement of the purchase price against 
return of the defective dishwasher.

17.  According to the referring court, a pur
chaser may, pursuant to the relevant provi
sions of the BGB, terminate the contract and 
demand reimbursement of the purchase price 
if the product delivered is defective and the 
purchaser has, to no avail, given the seller an 
effective period of time for subsequent per
formance, unless this is, exceptionally, un
necessary, for example where the seller ser
iously and definitively refuses to perform its 
contractual obligations.

18.  The purchaser will, however, have validly 
given the seller the required period of time 
for subsequent performance only if he de
manded solely that to which he was entitled, 
failing which termination of the contract is 
ruled out, subject to certain exceptions which 
are not applicable in the present case.

19.  The resolution of the present case thus 
depends, in the view of the referring court, 
upon whether Ms Putz was entitled to 

demand that the seller disconnect the de
fective machine (the issue raised by the sec
ond question referred) and install the new 
machine (the issue raised by the first question 
referred), or to demand that the seller bear 
the corresponding costs.

20.  In that regard, the referring court points  
out that under German law, in particular  
Paragraph  439(1)  BGB, the seller is not, as 
part of subsequent delivery, required to in
stall the product free from defects or to bear 
the corresponding costs irrespective of li
ability, even where the purchaser, before the 
discovery of the defect, properly installed and 
connected the defective product in a separate 
unit.

21.  It is, however, a matter of dispute under 
German law whether in the context of subse
quent delivery the seller is, in such a situation, 
required to disconnect the defective product  
or to bear the corresponding costs irre
spective of fault. Contrary to what has so far 
been the predominant view, the Bundesger
ichtshof appears to consider now that such 
a claim by the purchaser may be possible – 
solely – on the basis of an interpretation of 
the relevant national provisions in conform
ity with the Directive, which is why that court 
has referred that question, in Case C-65/09, 
to the Court of Justice.

22.  Since that question will perhaps not be 
answered by the Court, as the Bundesger
ichtshof had made it dependent upon the 
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reply to another question referred, the 
Amtsgericht Schorndorf also raises that issue 
in the present case.

23.  Against that background, the Amtsger
icht, as the court of last instance in this case, 
decided to stay the proceedings and to refer 
the following questions to the Court of Justice 
for a preliminary ruling:

‘(1)	 Are the provisions of Article  3(2), and 
the third subparagraph of Article  3(3), 
of Directive 1999/44/EC of the Euro
pean Parliament and of the Council of 
25  May  1999 on certain aspects of the 
sale of consumer goods and associated 
guarantees to be interpreted as preclud
ing a national statutory provision under 
which a seller, in the event that it has re
stored a consumer product to conformity 
with a contract of sale by way of replace
ment, does not have to pay the costs of 
the installation, in a particular unit, of 
the subsequently delivered product, in 
the case where the consumer has, in a 
manner consistent with its nature and 
purpose, installed the consumer product 
not in conformity, if installation was not 
originally a contractual requirement?

(2)	 Are the provisions of Article 3(2), and the 
third subparagraph of Article 3(3), of the 
Directive to be interpreted as meaning 
that a seller, in the event that it has re
stored a consumer product to conformity 
with a contract of sale by way of replace
ment, has to pay the costs of disconnec
tion, from a particular unit, of the con
tractually defective consumer product, in 
the case where the consumer has prop
erly installed the consumer product?’

IV — Legal analysis  4

A — Preliminary remarks

24.  The legal problem that the Court is called 
upon to deal with in the present case has 
been a classical subject of contract law or, 
more specifically, sale of goods law ever since 
Roman jurists such as Julian or Ulpian were 
discussing the legal consequences of the sale 
of ‘defective’ cattle on the markets of the an
cient world, namely the issue of the scope of  
the seller’s liability for the delivery of de
fective goods or, seen from the angle of the 
protection of the buyer, the question as to 
which remedies should be available to the 
buyer in cases where he has delivered to him 
a product which is not in conformity with the 
contract of sale.

25.  As is apparent not only from the sub
missions of the parties to the present pro
ceedings, the various national legal rules 
of the Member States in this area, although 

4  — � As the issues raised in the present case are, except for the 
aspect of the installation of the substitute product in con
formity, essentially similar to those raised under the second 
question referred in Weber, cited in footnote 3, the appraisal 
in the present Opinion corresponds mutatis mutandis to 
that in points  43 to  67 of my Opinion in Weber. Likewise, 
for the sake of completeness and readability, I also include 
in this Opinion the, slightly modified, preliminary remarks 
of that Opinion.
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providing in many cases, in their practical ap-
plication, for similar results and comparable 
levels of legal protection, in fact differ – in 
any event in their traditional, pre-harmonisa-
tion versions – significantly from each other.  5 
Those divergences concern not only the de-
tails of the legal concepts, conditions and def-
initions used, but also, at a more general level, 
the schemes of remedies as such, that is both 
the forms of remedies provided for in case of 
breach of contract and the relationship and 
hierarchy between those remedies, the role 
of damages in or in connection with those 
schemes as well as the delimitation between 
contractual and non-contractual claims that 
may arise upon the delivery of goods not in 
conformity.

26.  In addition, as the information provided 
by the Amtsgericht shows, when it comes to 
specific problems related to lack of conform
ity and its consequences, such as the question 
of the liability of the seller for the costs of 
removing the goods not in conformity or in
stalling the substitute goods free from defects, 
there remain uncertainties and divergences in 

the legal literature within one and the same 
legal system as to the buyer’s actual rights and 
their legal basis.

5  — � See in this context also Proposal for a European Parliament 
and Council directive on the sale of consumer goods and 
associated guarantees (COM(95) 520 final – COD 96/0161, 
OJ 1996 C 307, p. 8), explanatory memorandum at I.A.4.

27.  That being said, at the European Union 
law level we are considering this issue of the 
costs of removal and installation through the 
specific lens of the protection afforded to 
consumers by the Directive.

28.  In that regard, it is important to note, 
on the one hand, that, as is stated in recital 
1 in the preamble to the Directive and as the  
Court rightly emphasised in Quelle, the  
Directive is intended to ensure a high level of 
consumer protection.  6

29.  On the other hand, it must be borne in 
mind that the Directive constitutes a meas
ure of minimum harmonisation – not of all, 
but only of certain aspects of the sale of con
sumer goods. Thus, the Directive undertakes,  
as is apparent from recital 6 in the pre
amble thereto, to approximate national legis
lation governing the sale of consumer goods 
in respect of non-conformity of goods with 
the contract, without, however, impinging 
on provisions and principles of national law 
relating to contractual and non-contractual 
liability.

6  — � See to that effect Case C-404/06 [2008] ECR I-2685, para
graphs 30 and 36.
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30.  Against that background and in the ab
sence of express provisions to that effect in 
the Directive, it appears only legitimate to ask 
whether the liability of the seller to the con
sumer for ‘lack of conformity’, which is gov
erned by the Directive, is meant to include 
liability for costs such as the costs of remov
ing/disconnecting a defective product like the 
dishwasher at issue, which has been installed, 
after delivery, by the consumer, and for the 
costs of installing the substitute product free 
from defects, so that the consumer can, under 
the title of the remedy of ‘replacement’ or on  
the basis of some other provision of the  
Directive, require the seller to bear those 
costs – costs which at least in a number of 
national legal systems would be dealt with, as 
some parties have submitted, as an issue of 
‘consequential damages’ rather than as a pure 
question of defective performance.

31.  In the light of the objective of the Dir
ective to strengthen consumer protection, an 
affirmative answer to this question may ap
pear appropriate. It is, however, not that sim
ple. Like any developed legal system govern
ing the rights and obligations of the buyer and 
seller arising upon defective performance, the 
scheme of remedies under the Directive may 
not simply favour either the consumer or the 

seller, but must instead seek to strike a fair 
balance between their respective interests.  7

32.  That being said, by its two questions, 
which it is appropriate to examine to
gether, the referring court is essentially asking 
whether the provisions of Article 3(2) and (3) 
of the Directive are to be interpreted as mean
ing that where a consumer product, such 
as the dishwasher at issue, which has been 
properly installed and connected by the con
sumer, is brought into conformity by way of 
replacement, the seller must bear the costs of 
disconnecting/removing the defective prod
uct and of installing/connecting the product 
free from defects, if under the contract of sale 
concerned the seller was not obliged to install 
the purchased product.

B — Main arguments of the parties

33.  In the present proceedings, observations 
have been submitted by the Austrian, Ger
man, Belgian and Spanish Governments and 
by the Commission. The Austrian and Ger
man Governments as well as the Commis
sion were also represented at the hearing on 
25 February 2010.

7  — � See, for a reference to the protection afforded also to the 
seller’s financial interests under the Directive, Quelle, cited 
in footnote 6, paragraph 42.
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34.  The Austrian, German and Belgian Gov
ernments maintain that in a case such as the 
present, in any event where installation is not 
part of the contract, the seller is, under Art
icle 3 of the Directive, when replacing the de
fective product, required to bear neither the 
costs of removing that product nor those of 
having the new product free from defects in
stalled. Both questions referred should there
fore be answered in the negative.

35.  Arguing, essentially, along the same lines, 
those governments submit that, pursuant to 
Article  2(1) of the Directive, the seller is li
able to deliver the goods in conformity with 
the contract. Accordingly, in the case of a lack 
of conformity, which is to be assessed at the 
time of delivery, the seller is, according to 
Article 3(2) and (3) of the Directive, required 
to bring the defective goods into conform
ity, that is, in the case of replacement, to de
liver goods free from defects. His obligations 
cannot be extended beyond that such as to 
comprise also, as is suggested in the present 
case, disconnecting the defective product and 
installing the new product free from defects. 
The case may be different if installation of the 
purchased product is also part of the con
tractual obligations agreed upon between the 
seller and the consumer.

36.  The Belgian Government specifies, 
however, that the seller is required to bear 
the costs of transport of the product not in 
conformity.

37.  The Austrian and German Governments 
emphasise, furthermore, that the use which a 
consumer makes of a product after delivery 
is, even if it is in conformity with the nature 
and purpose of the product, difficult for the 
seller to foresee, so that the costs of remov
ing a defective product and those of installing 
the new product free from defects may vary 
widely from case to case, depending on the 
will of the consumer. In any event, damage 
incurred as a result of the use of the defective 
product at issue, such as costs arising from 
removal and installation, may give rise to a 
claim by the consumer under national rules 
on contractual or non-contractual liability.

38.  Finally, in their view, such obligations of 
removal and installation – or of bearing the 
corresponding costs – follow neither from  
the wording of Article  3(2) and  (3) of the  
Directive, which refers to replacement of the 
defective goods, nor from the fact that, ac
cording to Article 3(3) and  (4) of the Direc
tive, such replacement must be completed 
‘free of charge’ and ‘without any significant 
inconvenience to the consumer’. Those con
ditions refer merely to the obligation of the 
seller to deliver, afresh, goods free of defect 
and cannot be construed so as to impose on 
him an additional obligation of bearing the 
costs of removal or installation.
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39.  The Commission and the Spanish Gov
ernment, by contrast, contend that in the case 
of replacement of a product not in conformity 
the seller must, according to Article  3(3) of 
the Directive, also bear the costs of remov
ing the defective product from its place of 
installation and of installing the new product 
free from defects. They therefore suggest that 
the questions referred be answered in the 
affirmative.

40.  The Commission argues that the repair or  
replacement to which the consumer is ent
itled under Article 3(3) of the Directive refers 
necessarily to the product not in conform
ity in the state and environment at the time 
when the lack of conformity occurs. It fol
lows that if the product not in conformity has 
been, in a manner consistent with its nature 
and purpose, incorporated into or connected 
to another thing, the product not in conform
ity constitutes, in that state, the object of 
repair or replacement. Thus, the consumer 
must, by means of the product’s replacement, 
be put into a situation in which he would have 
been if a product free from defects had been 
delivered to him, which means that, if neces
sary, the product not in conformity has to be 
removed and the product free from defects 
installed.

41.  That interpretation is also corroborated 
by the use of the word ‘replacement’ in Art
icle 3(2) and (3) of the Directive.

42.  Concurring, essentially, with the view 
taken by the Commission, the Spanish Gov
ernment submits that Article  3 of the Dir
ective and the high level of consumer protec
tion it is intended to confer require the seller 
to bear the costs at issue, which were caused 
by the fact that he did not deliver the product 
in conformity with the contract. Otherwise, 
the consumer would, without being at fault, 
have to bear those costs twice and suffer ser
ious damage.

43.  Finally, in the view of the Spanish Gov
ernment, that interpretation finds support in 
the obligation imposed on the seller under 
Article  3(3) and  (4) of the Directive to re
place the defective product free of charge and 
without any significant inconvenience for the 
consumer.

C — Appraisal

44.  It should be noted, at the outset, that a 
literal interpretation of Article 3(2) and (3) of 
the Directive is not conclusive as to whether 
the consumer’s right to ‘replacement’ of the 
product not in conformity includes the right 
to require the seller to remove that product 
and to install the substitute product free from 
defects or to bear the corresponding costs.
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45.  While in some language versions of 
the Directive, such as the English (‘replace
ment’) and French (‘remplacement’), the cor
responding terms used may, in principle, be 
understood as connoting also the removal/
disconnection of the defective product and 
the installation of the product free from de
fects by which it is replaced, other versions, 
including the German (‘Ersatzlieferung’) and 
Slovak (‘sa … nahradí’), appear to support a 
somewhat narrower definition, referring to 
replacement-delivery or delivery of a replace
ment product rather than to the whole course 
of action that may, technically, result in the 
replacement of the defective product.

46.  However, a contextual or systematic read
ing of Article 3 of the Directive rather lends 
support, in my view, to an understanding of 
the seller’s liability which does not cover the 
costs of removing/disconnecting the product 
not in conformity or, even less, of installing 
the substitute product free from defects, in 
any event in a case where installation was not 
part of the contract of sale concerned.

47.  In that regard, Article  3(2) of the 
Directive lists exhaustively the remedies 
which are available to the consumer against 
the seller in the case of a lack of conformity, 

namely repair, replacement, price reduction 
or rescission.

48.  More particularly, according to the 
scheme of remedies under the Directive, the 
consumer may, in the first place, by means of 
the performance-oriented remedies of repair 
or replacement, require the seller to bring the 
defective goods into conformity. In that way, 
the original synallagma under the contract of 
sale is restored and the consumer obtains the 
performance for which he contracted. Serv
ing the main interest of the parties to a con
tract, that solution is given preference, under 
the Directive, over price reduction or rescis
sion of the contract.  8

49.  Those latter, subsidiary remedies are, by 
contrast, characterised by a mutual surrender  
of benefits. Thus, the balance of the re
spective interests of the consumer and the 
seller, which has been disturbed by the seller’s 
defective delivery, is restored either by cor
respondingly reducing the obligations of the 
consumer – price reduction – or by absolving 
both parties from the obligations under the 
contract through rescission.

8  — � That the Directive imposes such a hierarchy follows clearly 
from the wording of Article 3(3) of the Directive in connec
tion with recital 11 in the preamble thereto. Cf. also Quelle, 
cited in footnote 6, paragraph 27.
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50.  In any event it can be noted that, in either 
case, the rights of the consumer remain, as I 
see it, limited by the obligations contracted 
under the contract of sale.

51.  That view is confirmed if the broader 
context of Article 3 is taken into account.

52.  The abovementioned consumer rights 
laid down in that provision specify – or con
stitute the corollary to – the scope of the 
seller’s liability to the consumer, which is, ac
cording to Article 3(1) of the Directive, to be 
accepted for any lack of conformity which ex
ists at the time the goods were delivered.

53.  That definition of liability, in turn, obvi
ously mirrors the description in Article 2(1) 
of the Directive of the fundamental obliga
tion of the seller under a consumer sales con
tract as the delivery of goods to the consumer 
which are in conformity with the contract of 
sale.

54.  It appears from the aforementioned pro
visions that the consumer rights laid down 
in Article  3 of the Directive are rooted in 
the concept of conformity with the contract 
and, accordingly, have to be construed by 
reference to the rights and obligations as laid 
down in the original contract of sale.

55.  In other words, the rights afforded to 
consumers under Article  3 of the Directive 
are aimed at remedying the lack of conform
ity by comparison with what was originally 
owed to the consumer under the contract of 
sale, namely to bring the consumer into pos
session of goods free from defects.

56.  That liability of the seller for defective 
performance or, more particularly, defects in 
the product itself, which are addressed by the  
remedies afforded to consumers by the  
Directive and which require the seller to 
bring about (belatedly), by repair or replace
ment free of charge, the situation originally 
owed to the consumer, must in my view be 
distinguished from possible liability – as is 
suggested in this case – for further work to be 
carried out or corresponding costs incurred 
in connection with a product not in conform
ity, but subsequent to the time of delivery – 
to which Article  3(1) of the Directive refers 
– and to the use made of it by the consumer.

57.  That latter, more extensive, form of liabil
ity would thus require the seller, as the Com
mission has proposed, to put the consumer 
into a situation in which he would have found 
himself at a certain time after delivery if a 
product free from defects had been delivered 
to him, that is, in the present case, into a situ
ation where the defective dishwasher which 
was installed by the consumer is discon
nected from the unit concerned and the new 
dishwasher free from defects installed. That 
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liability would accordingly, as several parties 
have observed, extend to facts and circum
stances which occurred after the passing of 
the risk to the consumer, which are therefore 
dependent on his will and, in particular, the 
use he makes of the product concerned.

58.  That a seller may be held liable also in 
respect of that type of more indirect conse
quences of his defective performance or for 
damage resulting therefrom is, of course, 
conceivable and, apparently, indeed the case, 
subject to differing requirements, under na
tional legal systems as well as, for example, 
under Article 45 of the United Nations Con
vention on the International Sale of Goods 
(‘CISG’).  9

59.  Thus, as the German Government has 
submitted, costs that are incurred by the con
sumer in respect of disconnecting a defective 
product or due to the fact that he has to bear 
the costs of installation twice, that is in re
spect of the defective product and again in re
spect of the substitute product free from de
fects, may be recoverable under the German 

law on damages, subject, however, to the ap
plicable conditions including fault.

9  — � The United Nations Convention on Contracts for the Inter
national Sale of Goods was adopted on 11  April  1980 and 
entered into force on 1 January 1988.

60.  As regards the Directive, however, it 
should be pointed out in this context, first, 
that its system of remedies for lack of con
formity does not include any claim for dam
ages, unlike, for example, Article 45(1)(b) of 
the CISG or, in Article 27, the proposal of the 
Commission for a Directive of the European 
Parliament and of the Council on consumer 
rights.  10

61.  Second, it may be noted that for the very 
reason that work or costs such as those at 
issue are not only consequential to the lack 
of conformity of the product, but result also 
from action falling within the sphere of the 
consumer’s responsibility, in this case install
ing the dishwasher, the liability of the seller 
in respect of such costs is usually conditional 
upon, and established by reference to, some 
concept of causality, remoteness or, possibly, 
fault.

62.  It is clear that the Directive does not even 
allude to a filter or device of that kind.

10  — � COM(2008) 614 final – COD 2008/0196.
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63.  Arguably, such a function may be as
cribed to the condition of the ‘use of the 
goods according to their nature and purpose’, 
as suggested by the referring court and sup
ported by the Commission. That concept is in 
reality, however, as Ms Putz and the German 
Government have pointed out, quite loose 
and its ability to delimit the liability of the 
seller and to make his risk calculable rather 
limited.

64.  Whereas the range of possible ‘normal’ 
uses that can be made of highly specified and 
finished goods like, for example, a computer, 
a table or even a dishwasher may be quite de
fined and foreseeable, the simpler the prod
uct, the greater the range of possible ‘normal’ 
uses. Thus, the closer the product comes to 
a building component or a raw material, the 
more numerous and undefined are the pur
poses for which it may be used, still in accord
ance with its nature. Accordingly, the costs of 
removing one and the same product may vary 
enormously.

65.  In the light of the foregoing consider
ations, I am not of the opinion that a right for 
the consumer to have the seller bear the costs 
of disconnecting the defective product and 
the costs of installing the substitute product 
free from defects may be read into his right, 
under Article 3(2) and (3) of the Directive, to 
have the defective product brought into con
formity by replacement, if under the contract 

of sale the seller was not obliged to install the 
purchased product.

66.  I agree also that that finding is not called 
into question by the ‘free of charge’ require
ment attaching, pursuant to Article 3(2) to (4) 
of the Directive, to the seller’s obligation to 
bring the goods into conformity by replace
ment. That requirement defines the condi
tions under which the seller must offer and 
carry out the bringing into conformity owed 
to the consumer, namely free of charge, but 
cannot substantially extend the existing 
remedy itself. Similarly, the ‘without any sig
nificant inconvenience’ requirement in Art
icle 3(3), third subparagraph, of the Directive 
defines how the bringing into conformity is 
to be brought about, not what it materially 
entails.

67.  In that regard, finally, the present case 
has to be distinguished from Quelle, in which 
the Court held that the ‘free of charge’ re
quirement means that the seller cannot make 
any financial claim in connection with the 
performance of its obligation to bring into 
conformity the goods to which the contract 
relates.  11 Accordingly, it concluded, on the 
basis of further arguments, that the Directive 

11  — � Cited in footnote 6, paragraph 34.
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precludes legislation under which a seller of 
defective goods may require the consumer to  
pay compensation for the use of those de
fective goods until their replacement. The 
present case is, by contrast, not about a fi-
nancial claim by the seller to the consumer 
in connection with replacement, but about 
whether the consumer can claim as part of 
the bringing into conformity of the defective 
product, beyond delivery free of charge of a 
new product free from defects, the costs of 
disconnecting/removing the defective prod-
uct and those of installing the product free 
from defects delivered in replacement.

68.  In the light of the foregoing consider
ations, the questions referred by the Amtsger
icht should be answered to the effect that the  
provisions of Article  3(2) and  (3) of the  
Directive are to be interpreted as meaning 
that where a consumer product, such as the 
dishwasher at issue, which has been, in a man
ner consistent with its nature and purpose, 
installed and connected by the consumer, is 
brought into conformity by way of replace
ment, the seller is not required to bear the 
costs of disconnecting/removing the product 
not in conformity and of installing/connect
ing the product free from defects, if under the 
contract of sale concerned the seller was not 
obliged to install the purchased product.

V — Conclusion

69.  I therefore propose that the Court answer the questions referred as follows:

The provisions of Article  3(2) and  (3) of Directive 1999/44/EC of the European 
Parliament and of the Council of 25 May 1999 on certain aspects of the sale of con
sumer goods and associated guarantees are to be interpreted as meaning that where 
a consumer product, such as the dishwasher at issue, which has been, in a manner 
consistent with its nature and purpose, installed and connected by the consumer, 
is brought into conformity by way of replacement, the seller is not required to bear 
the costs of disconnecting/removing the product not in conformity and of installing/
connecting the product free from defects, if under the contract of sale concerned the 
seller was not obliged to install the purchased product.
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