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COMMISSION v TECHNISCHE GLASWERKE ILMENAU

OPINION OF ADVOCATE GENERAL
KOKOTT

delivered on 8 September 2009 1

I – Introduction

1.  The issue in the present case is whether the 
Commission’s file on a State aid investigation 
is confidential in the course of the procedure.

2.  Access to such a file has been discussed 
in the past solely in the context of the right 
of access to a file under the law of the pro
cedure. Only the parties to the procedure  
have a right of access to the file. In pro
cedures for reviewing State aid under Article  
88 EC and Regulation (EC) No  659/1999,  2 
that status is afforded exclusively to the Mem
ber State concerned.

3.  Whilst other interested parties might have 
a right to lodge a complaint against an aid 
decision if they are directly and individually 
concerned, they do not thereby become par
ties to the State aid procedure, and the Com
mission can therefore deny them access to the 
file.

1  — � Original language: German.
2  — � Council regulation of 22 March 1999 laying down detailed 

rules for the application of Article 93 of the EC Treaty [88 
EC] (OJ 1999 L 83, p. 1).

4.  Regulation (EC) No 1049/2001  3 neverthe
less affords everyone a right of access to all 
documents that are in the possession of the 
Commission. Technische Glaswerke Ilmenau 
GmbH (‘TGI’) is relying on that right. It is 
demanding access to the documents before 
the Commission in relation to the State aids 
concerning it.

5.  The Commission contends that as TGI 
does not have a right of access to the file there 
is also an exception to the right of access to 
documents. It is relying in this respect on 
protection of the purpose of investigations 
under the third indent of Article 4(2) of Regu
lation No 1049/2001.

6.  The Commission’s attitude is based, at 
least in part, on the considerable practical 
difficulties associated with the grant of access 
to documents in procedural files. These files 
are often very long and contain much infor
mation that might have to be treated in con
fidence for reasons other than protection of 

3  — � Regulation of the European Parliament and of the Council 
of 30 May 2001 regarding public access to European Parlia
ment, Council and Commission documents (OJ 2001 L 145, 
p. 43).
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the purpose of an investigation (for example, 
trade secrets or internal documents). It could 
therefore take a great deal of time to individ-
ually check through every single document, 
especially where a considerable burden has 
already been placed on the competent ser-
vices in the investigation of State aid. Similar 
problems are encountered in other investiga-
tion procedures under competition law.

II – Legal framework

7.  The legal framework of this case consists 
of the second paragraph of Article 1 EU and 
Article  255 EC, together with Regulation 
No 1049/2001.

8.  The second paragraph of Article  1 EU 
states:

‘This Treaty marks a new stage in the pro
cess of creating an ever closer union among 
the peoples of Europe, in which decisions are 
taken as openly as possible and as closely as 
possible to the citizen.’

9.  Article 255(1) and (2) EC provide:

‘1.  Any citizen of the Union, and any nat
ural or legal person residing or having its 
registered office in a Member State, shall  
have a right of access to European Parliament, 
Council and Commission documents, subject 
to the principles and the conditions to be de
fined in accordance with paragraphs 2 and 3.

2.  General principles and limits on grounds 
of public or private interest governing this 
right of access to documents shall be deter
mined by the Council, acting in accordance 
with the procedure referred to in Article 251 
within two years of the entry into force of the 
Treaty of Amsterdam.’

10.  Article 42 of the Charter of Fundamental 
Rights of the European Union  4 proclaimed in 
Nice on 7 December 2000 (‘Charter of Funda
mental Rights’) also acknowledges this right:

‘Any citizen of the Union, and any natural or 
legal person residing or having its registered 
office in a Member State, has a right of access 
to documents of the institutions, bodies, of
fices and agencies of the Union, whatever 
their medium.’

4  — � OJ 2000 C 364, p. 1. With amendments inserted by the Proc
lamation of 12 December 2007, OJ 2007 C 303, p. 1.
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11.  The Council adopted Regulation 
No  1049/2001 based on Article  255(2) EC. 
Recitals 2, 4, 10 and 11 in the preamble to the 
regulation read as follows:

‘(2)	 Openness enables citizens to participate 
more closely in the decision-making 
process and guarantees that the admin
istration enjoys greater legitimacy and 
is more effective and more accountable 
to the citizen in a democratic system. 
Openness contributes to strengthening 
the principles of democracy and respect 
for fundamental rights as laid down in 
Article  6 of the EU Treaty and in the 
Charter of Fundamental Rights of the 
European Union.

...

(4)	 The purpose of this Regulation is to give 
the fullest possible effect to the right of 
public access to documents and to lay 
down the general principles and limits 
on such access in accordance with Art
icle 255(2) of the EC Treaty.

...

(10)	 In order to bring about greater open
ness in the work of the institutions, 

access to documents should be grant
ed by the European Parliament, the 
Council and the Commission not only 
to documents drawn up by the institu
tions, but also to documents received 
by them. In this context, it is recalled 
that Declaration No 35 attached to the 
Final Act of the Treaty of Amsterdam 
provides that a Member State may re
quest the Commission or the Council 
not to communicate to third parties a 
document originating from that State 
without its prior agreement.

(11)	 In principle, all documents of the in
stitutions should be accessible to the 
public. However, certain public and 
private interests should be protected 
by way of exceptions. The institutions 
should be entitled to protect their in
ternal consultations and deliberations 
where necessary to safeguard their 
ability to carry out their tasks. ...’

12.  According to Article  1(a) of Regulation 
No 1049/2001 the purpose of the regulation 
is ‘to define the principles, conditions and 
limits on grounds of public or private inter
est governing the right of access to European 
Parliament, Council and Commission … doc
uments provided for in Article 255 of the EC 
Treaty in such a way as to ensure the widest 
possible access to documents’.

13.  Article 2(1) of the regulation grants any 
citizen of the Union, and any natural or legal 
person residing or having its registered office 
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in a Member State, a right of access to docu
ments of the institutions, ‘subject to the prin
ciples, conditions and limits defined in this 
Regulation’.

14.  Article 2(3) states that this regulation is 
to apply to all documents held by an institu
tion, ‘that is to say, documents drawn up or 
received by it and in its possession, in all areas 
of activity of the European Union’.

15.  Article 3(a) defines ‘document’ as mean
ing ’any content whatever its medium (writ
ten on paper or stored in electronic form or 
as a sound, visual or audiovisual recording) 
concerning a matter relating to the policies, 
activities and decisions falling within the in
stitution’s sphere of responsibility’.

16.  Article 4 of the regulation (‘Exceptions’) 
provides:

‘(2)  The institutions shall refuse access to a 
document where disclosure would under
mine the protection of:

—	 commercial interests of a natural or legal 
person, including intellectual property,

—	 court proceedings and legal advice,

—	 the purpose of inspections, investiga
tions and audits,

unless there is an overriding public interest in 
disclosure.’

17.  Article 6 of the regulation governs appli
cations made by Union citizens:

‘1.  Applications for access to a document 
shall be made in any written form, including 
electronic form, in one of the languages re
ferred to in Article 314 of the EC Treaty and 
in a sufficiently precise manner to enable the 
institution to identify the document. The ap
plicant is not obliged to state reasons for the 
application.

2.  If an application is not sufficiently pre
cise, the institution shall ask the applicant to 
clarify the application and shall assist the ap
plicant in doing so, for example, by providing 
information on the use of the public registers 
of documents.

3.  In the event of an application relating to a 
very long document or to a very large number 
of documents, the institution concerned may 
confer with the applicant informally, with a 
view to finding a fair solution.
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4.  The institutions shall provide information 
and assistance to citizens on how and where 
applications for access to documents can be 
made.’

18.  Regulation No 659/1999 governs the in
vestigation procedure for State aid. Article 20 
governs the rights of interested parties:

‘1.  Any interested party may submit com
ments pursuant to Article 6 following a Com
mission decision to initiate the formal in
vestigation procedure. Any interested party 
which has submitted such comments and 
any beneficiary of individual aid shall be sent 
a copy of the decision taken by the Commis
sion pursuant to Article 7.

2.  Any interested party may inform the Com
mission of any alleged unlawful aid and any 
alleged misuse of aid. Where the Commis
sion considers that on the basis of the infor
mation in its possession there are insufficient 
grounds for taking a view on the case, it shall 
inform the interested party thereof. Where 
the Commission takes a decision on a case 
concerning the subject-matter of the infor
mation supplied, it shall send a copy of that 
decision to the interested party.

3.  At its request, any interested party shall 
obtain a copy of any decision pursuant to  
Articles 4 and 7, Article 10(3) and Article 11.’

III – Facts and procedure

A – Background

1. Aid procedure C 19/2000

19.  TGI is a German company with its regis
tered office in Ilmenau in the Land of Thur
ingia. It is a manufacturer of special glass. In 
1997, the Bundesanstalt für vereinigungsbed
ingte Sonderaufgaben, the Land of Thuringia 
and a private investor adopted a concerted 
action plan for the financial support of TGI.

20.  Germany notified the Commission of the 
measures under the concerted action plan in 
a letter of 1 December 1998. By letter dated 
4  April 2000, the Commission initiated a 
formal investigation procedure under Art
icle 88(2) EC, the procedure being given ref
erence C 19/2000.  5

5  — � Invitation to submit comments pursuant to Article 88(2) of 
the EC Treaty, concerning aid measure C  19/2000 (ex NN 
147/98) – Aid in favour of Technische Glaswerke Ilmenau 
GmbH, Germany (OJ 2000 C 217, p. 10).
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21.  Schott Glas, a competitor of TGI, was a 
particularly interested party to the aid pro
cedure, having submitted written comments.

22.  On 12 June 2001, the Commission adopt
ed Decision 2002/185/EC  6 in this procedure. 
It ruled that a price reduction of DEM 4 mil
lion in the investor’s favour was incompat
ible with the common market. Three other 
measures under the concerted action plan 
were separated from that aid procedure and 
reserved to a second formal investigation 
procedure. The Court of First Instance dis
missed the action brought by TGI against that 
decision in a judgment of 8  July 2004.  7 The 
appeal lodged by TGI against that judgment 
was unsuccessful.  8

2. Aid procedure C 44/2001

23.  By letter dated 3 July 2001, the Commis
sion initiated a second formal investigation 
procedure under Article  88(2) EC, the pro
cedure being given reference C 44/2001 and 

6  — � Commission decision of 12  June 2001 on State aid imple
mented by Germany for Technische Glaswerke Ilmenau 
GmbH, Germany, notified under document number C(2001) 
1549 (OJ 2002 L 62, p. 30).

7  — � Case T-198/01 Technische Glaswerke Ilmenau v Commission 
[2004] ECR II-2717.

8  — � Judgment of 11 January 2007 in Case C-404/04 P Technische 
Glaswerke Ilmenau v Commission.

covering the measures separated from aid 
procedure C 19/2000.  9

24.  The Commission concluded that pro
cedure on 2  October 2002 with Decision 
2003/383/EC, in which it declared two of the 
concerted action plan measures investigated 
to be incompatible with the common mar
ket.  10 TGI also challenged that decision but 
those proceedings were brought to an end 
following the dismissal of the appeal in the 
procedure relating to the first decision.  11

B – The present proceedings regarding access 
to the file

1. Administrative procedure

25.  On 24 October 2001, in the course of its 
observations on the second formal investiga
tion procedure C 44/2001, TGI requested the 

  9  — � Invitation to submit comments pursuant to Article 88(2) of 
the EC Treaty, concerning aid measure C 44/2001 (ex NN 
147/98) – Aid in favour of Technische Glaswerke Ilmenau 
GmbH, Germany (OJ 2001 C 272, p. 2).

10  — � Commission Decision 2003/383/EC of 2 October 2002 on 
State aid measure C 44/01 (ex NN 147/98) implemented by 
Germany for Technische Glaswerke Ilmenau GmbH, noti
fied under document number C(2002) 2147 (OJ 2003 L 140, 
p. 30).

11  — � Order of the Court of First Instance of 16 May 2007 in Case 
T-378/02 Technische Glaswerke Ilmenau v Commission, 
notified in OJ 2007 C 183, p. 41.
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Commission to give it access to a non-con-
fidential version of the file. The Commission 
rejected that request on 23 November 2001.

26.  By letter of 1  March 2002, TGI applied 
to the Commission for access to documents 
‘in all the aid cases concerning [it] and in 
particular in aid case C  44/2001’.  12 It based 
its application on Regulation No 1049/2001. 
The Commission rejected that application on 
27 March 2002 by reference to the third indent 
of Article 4(2) of Regulation No 1049/2001. It 
said that the documents requested by TGI 
formed ‘part of the current formal investiga
tion procedure C 44/2001’.

27.  On 15 April 2002, TGI sent a confirma
tory application to the Secretary-General of 
the Commission pursuant to Article  7(2) of 
the regulation. The Secretary-General of the 
Commission refused that application in the 
decision at issue dated 28 May 2002. The re
fusal was also based on the third indent of 
Article  4(2) of the regulation, as quoted in 
paragraph 12 of the judgment at issue:

‘... In the context of the current investigations 
into the compatibility of State aid with the 
single market, cooperation in good faith and 
mutual confidence between the Commission, 
the Member State and the undertakings con
cerned are indispensable in order to enable 

12  — � TGI also requested access to all documents concerning the 
State aid for its competitor Schott Glas. That application 
does not form part of the appeal however. There is therefore 
no need to go any further into whether Schott’s interests in 
those documents merit protection.

the various parties to express themselves 
freely. That is why the disclosure of that docu-
ment could undermine the conduct of the ex-
amination of that complaint by compromis-
ing that dialogue.

...

In addition, we have examined the possibil
ity of making accessible the parts of the re
quested documents which are not covered 
by those exceptions. It is, however, clear that 
those documents [could] not be divided into 
confidential and non-confidential parts.

Furthermore, there is no overriding public 
interest which would, in this case, justify the 
disclosure of the documents in question …’

2. Procedure before the Court of First Instance

28.  TGI lodged an application with the Court 
of First Instance against that decision on 
8 August 2002. It was supported by the King
dom of Sweden and the Republic of Finland. 
The Commission contended that the action 
should be dismissed. It was supported by 
Schott Glas.
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29.  By judgment of 14  December 2006, the 
Court of First Instance annulled the Commis
sion decision of 28  May 2002 in so far as it 
refused access to the documents relating to 
the investigation procedures in respect of aid 
granted to TGI.  13

3. Appeal procedure

30.  By a notice of appeal lodged at the Court 
Registry by e-mail on 28 February 2007, the 
original of which was received by post on 
8  March 2007, the Commission claims that 
the Court should:

—	 set aside the judgment at issue which an
nuls the decision of the Commission of 
28 May 2002 in so far as it refuses access 
to documents relating to the investiga
tion procedures in respect of aid granted 
to TGI, and

—	 order TGI to pay the costs.

31.  TGI and the Republic of Finland contend 
that the Court should:

—	 dismiss the appeal, and

13  — � Judgment in Case T-237/02 Technische Glaswerke Ilmenau 
v Commission [2006] ECR II-5131 (‘the judgment at issue’).

—	 order the Commission to pay the costs, 
including the costs of the respondent in 
the appeal.

32.  The Kingdom of Sweden is also applying 
for the action to be dismissed but is not ask
ing for costs.

33.  By order of the President of the Court of 
Justice of 4 March 2008, the Kingdom of Den
mark was given leave to intervene in support 
of the forms of order sought by TGI.

34.  The action was the subject of a written 
procedure before the Court, followed by a 
hearing on 16 June 2009.

IV – Legal analysis

35.  Under Article  2(1) of Regulation 
No  1049/2001, anybody may require the 
Commission, Council or Parliament to pro
vide access to documents in their possession 
without having to prove an interest. Access 
may not be denied unless one of the excep
tions under Article 4(1) to (3) applies.
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36.  The exception of relevance to the pre
sent case is that stated in the third indent of  
Article 4(2) of Regulation No 1049/2001. The 
Commission did not hand over the docu
ments requested because their disclosure 
would undermine the protection of the pur
pose of the investigation of a State aid. The 
Court of First Instance annulled that decision 
because the Commission had not examined 
whether the exception actually applied to 
each individual document.

37.  The Commission is challenging the judg
ment at issue based on a total of five grounds 
of appeal, which can be summarised as 
follows:

—	 The criterion set out in paragraph 77 of 
the judgment at issue with regard to the 
application of an exception, that is to say 
the undermining of a protected inter
est, is vitiated by an error of law (fourth 
ground of appeal).

—	 The interpretation in paragraphs  78 
and 85 of the judgment at issue, accord
ing to which the exceptions stated in  
Article 4(1) to (3) refer to a single docu
ment and not to a category of docu
ments, is vitiated by an error of law (third 
ground of appeal).

—	 The interpretation in paragraphs 85 to 89 
and  93 of the judgment at issue is viti
ated by an error of law as all the docu
ments in a current State aid procedure 
are manifestly covered in their entirety 

by the grounds for an exception in the 
third indent of Article 4(2) of Regulation 
No 1049/2001 (first and second grounds 
of appeal and first part of the fifth ground 
of appeal).

—	 The Court of First Instance failed to pro
vide the protection for internal docu
ments afforded under Article  4(3) of 
the regulation (second part of the fifth 
ground of appeal).

A – Admissibility of the appeal

38.  TGI is disputing the admissibility of the 
appeal in its entirety, arguing that the Com
mission is basing the appeal on a plea that the 
Court of First Instance has already dismissed 
as inadmissible.

39.  According to Article 113(2) of the Rules 
of Procedure of the Court of Justice the sub
ject-matter of the proceedings before the 
Court of First Instance may not be changed 
in the appeal. In an appeal, the Court’s ju
risdiction is thus confined to examining the 
assessment by the Court of First Instance of 
the pleas argued before it.  14 In an appeal, the 
appellant may not therefore rely on grounds 
declared inadmissible by the Court of First 

14  — � Joined Cases C-189/02  P, C-202/02  P, C-205/02  P 
to  C-208/02  P and  C-213/02  P Dansk Rørindustri and  
Others v Commission [2005] ECR I-5425, paragraph 165.
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Instance, where the finding that they are in-
admissible is not itself contested.  15 In other 
words, if the Court of First Instance has dis-
missed a plea in law as inadmissible, then al-
though such dismissal can be the subject of 
an objection on appeal the question whether 
the plea dismissed could have succeeded is 
initially irrelevant.

40.  In the opinion of TGI, the issue of law 
raised by the Commission does not pertain 
to the alleged erroneous application of Art
icle 4(2) of Regulation No 1049/2001 by the 
Court of First Instance. The objective of the 
Commission’s grounds of appeal is in fact 
the legal question as to whether Regulation 
No 659/1999 constitutes a lex specialis vis-à-
vis Regulation No 1049/2001. A correspond
ing plea by the intervener, Schott Glas, was 
nevertheless dismissed as inadmissible by the 
Court of First Instance in paragraph 41 of the 
judgment at issue without the Commission 
challenging such dismissal.

41.  I do not find this admissibility objection 
by TGI to be convincing because it wrongly 
confuses pleas in law with arguments. The 
Commission is admittedly essentially rely
ing on the special nature of State aid review 
procedure. However, it is not pleading that 
Regulation No 659/1999 is a lex specialis vis-
à-vis Regulation No 1049/2001. As correctly 
established by the Court of First Instance, 
to do so would unsettle its own procedural  
position as the decision challenged would 
have been based on the wrong legal grounds 

15  — � Case C-354/92  P Eppe v Commission [1993] ECR I-7027, 
paragraph 13, and Case C-202/07 P France Télécom v Com
mission [2009] ECR I-2369, paragraph 93.

and would therefore be unlawful. The Com-
mission in fact takes the view that the rules in 
Regulation No 659/1999 have to be taken into 
account when interpreting the third indent of 
Article  4(2) of Regulation No  1049/2001. It 
says that the Court of First Instance did not 
do so to a sufficient extent. However, the 
Commission is not thereby directly raising 
the legal question of the relationship between 
the two pieces of secondary legislation.

42.  The second part of the fifth ground of ap
peal does indeed exceed the subject-matter 
of the proceedings. In that plea, the Com
mission is arguing that the Court of First In
stance failed to provide the protection for in
ternal documents afforded under Article 4(3) 
of Regulation No  1049/2001. The Commis
sion did not base the decision at issue on that 
provision, however. The issue was always, in 
fact, whether the Commission was entitled to 
deny access to the documents under the third 
indent of Article 4(2). That plea did not form 
part of the subject-matter of the proceedings 
and is therefore inadmissible.

B – Substance of the appeal

43.  The admissible grounds of appeal essen
tially relate to two areas. The Commission ob
jects, first, to the fundamental methodolog
ical hypotheses expressed by the Court of 
First Instance. The Commission contends 
that an exception under Article  4(2) of 
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Regulation No 1049/2001 does not just apply 
where the risk of undermining a protected 
interest is reasonably foreseeable and not 
purely hypothetical (fourth ground of appeal, 
see below under 1), and that each document 
requested does not have to be examined to 
establish whether it falls within an exception 
to the right of access (third ground of appeal, 
see below under 2).

44.  Secondly, it takes the view that protec
tion of the purpose of investigations, that is 
to say the exception under the third indent 
of Article  4(2) of Regulation No  1049/2001, 
covers in each case all documents affected as 
they are included in the procedural file relat
ing to a current procedure reviewing State aid 
(first and second grounds of appeal and first 
part of the fifth ground of appeal, see below 
under 3).

1. Undermining of a protected interest (fourth 
ground of appeal)

45.  In the fourth ground of appeal, the Com
mission takes issue with the criterion applied 
by the Court of First Instance concerning the 
undermining of an interest protected by an 
exception. The Court of First Instance stated 

in paragraph  77, with reference to its own 
case-law:

‘However, the mere fact that a document 
concerns an interest protected by an excep
tion cannot justify application of that excep
tion ... . Such application may, in principle, be 
justified only if the institution has previously 
assessed, firstly, whether access to the docu
ment would specifically and actually under
mine the protected interest and, secondly, in 
the circumstances referred to in Article 4(2) 
and (3) of Regulation No 1049/2001, whether 
there was no overriding public interest in dis
closure. In addition, the risk of a protected 
interest being undermined must be reason
ably foreseeable and not purely hypothetical 
... . Consequently, the examination which the 
institution must, in principle, undertake in 
order to apply an exception must be carried 
out in a concrete manner and must be appar
ent from the reasons for the decision ... .’

(a) Relationship between principle and excep
tion as regards access to documents

46.  The Commission contends that the Court 
of First Instance wrongly assumed that ac
cess to documents was the principle and that 
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refusal, being the exception, should therefore 
be strictly interpreted.

47.  Quite apart from the fact that this as
sumption is, at most, inferred from the judg
ment at issue, it is nevertheless consistent 
with established case-law not only of the 
Court of First Instance  16 but also of the Court 
of Justice.  17 Like Sweden, Finland and TGI, 
I see no reason to question this. According 
to the second paragraph of Article 1 EU de
cisions are to be taken as openly as possible 
in the European Union. Article 255 EC thus 
provides for a right of access to documents, 
which is also acknowledged in Article  42 of 

16  — � Case T-84/03 Turco v Council [2004] ECR II-4061, para
graph  34; judgment of 11  March 2009 in Case T-121/05 
Borax Europe v Commission, paragraph 35; and judgment 
of 11 March 2009 in Case T-166/05 Borax Europe v Com
mission, paragraph 42. See the judgments based on the legal 
position prior to the adoption of Regulation No 1049/2001 
in Case T-105/95 WWF UK v Commission [1997] ECR 
II-313, paragraph 56, and Case T-92/98 Interporc v Com
mission [1999] ECR II-3521, paragraph 40.

17  — � Case C-266/05 P Sison v Council [2007] ECR I-1233, para
graph  63; Case C-64/05  P Sweden v Commission [2007] 
ECR I-11389, paragraph  66; and Joined Cases C-39/05  P 
and  C-52/05  P Sweden and Turco v Council [2008] ECR 
I-4723, paragraph 36. See the judgments based on the legal 
position prior to the adoption of Regulation No 1049/2001 
in Joined Cases C-174/98  P and  C-189/98  P Netherlands 
and van der Wal v Commission [2000] ECR I-1, para
graph  27, and Case C-41/00  P Interporc v Commission 
[2003] ECR I-2125, paragraph  48, both on Commission 
Decision 94/90/ECSC, EC, Euratom of 8  February 1994 
on public access to Commission documents (OJ 1994 L 46, 
p. 58), and Case C-353/99 P Council v Hautala [2001] ECR 
I-9565, paragraph  25, on Council Decision 93/731/EC of 
20 December 1993 on public access to Council documents 
(OJ 1993 L 340, p. 43).

the Charter of Fundamental Rights.  18 Hence, 
the purpose of Regulation No 1049/2001, ac-
cording to its Article 1(a) and recital 4 in the 
preamble, is to ensure the widest possible ac-
cess to documents; it states in recital 11 in the 
preamble that, in principle, all documents of 
the institutions should be accessible to the 
public. Exceptions to access must therefore 
be interpreted as strictly as possible.

48.  In the light of the foregoing, it is neces
sary to consider whether the Court of First 
Instance based its assessment on the correct 
criterion for the application of the exception 
under the third indent of Article 4(2) of Regu
lation No 1049/2001.

(b)  The necessary probability of the under
mining of a protected interest

49.  Since the Commission is objecting to the 
failure by the Court of First Instance to refer 
in its argument to the wording of Regulation 

18  — � The case-law of the European Court of Human Rights now 
also indicates that freedom of expression under Article 10 
of the European Convention for Protection of Human 
Rights and Fundamental Freedoms signed in Rome on 
4  November 1950 includes a right of access to informa
tion: ECHR, Second Section, Társaság a Szabadságjogokért 
v. Hungary, judgment of 14 April 2009, no. 37374/05 (not 
yet published in the Reports of Judgments and Decisions), 
§ 28, and Kenedi v. Hungary, judgment of 26 May 2009, no. 
31475/05 (not yet published in the Reports of Judgments 
and Decisions), § 43, where such information is essential 
to the expression of an opinion. Such an interpretation of 
Article 10 was still denied by the European Court of Human 
Rights, however, in its judgments in Leander v. Sweden of 
26 March 1987, Series A no. 116, p. 29, § 74, Gaskin v. the 
United Kingdom of 7  July 1989, Series A no. 160, p. 21, § 
52, Guerra and Others v. Italy of 19 February 1998, Reports 
of Judgments and Decisions 1998-I, p. 226, § 53, and Roche 
v. the United Kingdom of 19 October 2005, no. 32555/96, 
ECHR 2005-X, § 172.
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No  1049/2001, it is necessary, first of all, to 
refer to the wording of the exceptions under 
Article 4(1) to  (3): an exception to the right 
of access to documents always requires the 
protection of a specific interest to be under-
mined. It is therefore necessary to make a 
prognosis. It is necessary to clarify the degree 
of probability of a protected interest being 
undermined by the disclosure of a document.

50.  The mere use of the term ‘undermine’ 
shows that the exceptions do not apply where 
a protected interest is simply affected. This is 
clear from the differences between the word
ing of Article 4 of Regulation No 1049/2001 
and the rules that applied before the regu
lation was adopted. Under those rules, the 
mere possibility of infringement of a protect
ed interest was sufficient to refuse access.  19 
It must therefore be concluded that the leg
islature was aiming to apply the exceptions 
in a more restrictive manner than under the 
earlier rules.

51.  It would therefore be conceivable that, in 
order for an exception to apply, it would be 
necessary for it to be certain, or at least be
yond reasonable doubt, that disclosure of the 
document would undermine the protected 
interest.

52.  The Court of Justice, in accordance with 
the view taken by the Court of First Instance 

19  — � See Article  4 of Council Decision 93/731 and the rules 
on exceptions in the Code of Conduct applicable to the 
Commission.

and criticised by the Commission, has never-
theless set the threshold for the application 
of exceptions at a lower level. In the con-
text of protection of legal advice under the 
second indent of Article  4(2) of Regulation 
No  1049/2001, it is sufficient for the risk of  
that interest being undermined to be reason
ably foreseeable and not purely hypothetical.  20

53.  This is a balanced compromise, which 
should also be applied to the protection 
of investigations under the third indent of  
Article 4(2) of Regulation No 1049/2001. Cer
tainty or the absence of reasonable doubt in 
relation to the undermining of a protected in
terest would only seldom be capable of proof 
ex ante. In many instances, therefore, detri
ment would be caused. If a purely hypothet
ical risk to a protected interest were to suffice, 
on the other hand, not only would the limits 
of the wording of the exception be exceeded, 
but the objective of greatest possible access 
would be deprived of all meaning. The excep
tions to a right of access would be maximised 
instead. Hypotheses of detriment can almost 
always be developed.

54.  The Court of First Instance therefore ap
plied the correct criterion to its examination 
of the application of an exception.

20  — � Sweden and Turco v Council, cited in footnote 17, 
paragraph 43.
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(c)  The overriding public interest counter-
exception

55.  It should also be noted with regard to 
the exceptions under Article  4(2) and  (3) of 
Regulation No  1049/2001 that they do not 
apply if there is an overriding public interest 
in the disclosure of the document. It is there
fore also necessary to examine whether there 
might be such an interest, which would jus
tify disclosure despite the undermining of a 
protected interest.

56.  It is necessary to balance the particular 
interest that is to be protected by non-dis
closure of the document concerned against, 
inter alia, the public interest in the document 
being made accessible. Account must be 
taken, as noted in recital 2 in the preamble 
to Regulation No  1049/2001, of the advan
tages stemming from increased openness, in 
that this enables citizens to participate more 
closely in the decision-making process and 
guarantees that the administration enjoys 
greater legitimacy and is more effective and 
more accountable to the citizen in a demo
cratic system.  21

21  — � Sweden and Turco v Council, cited in footnote 17, 
paragraph 45.

(d)  Application of the right of access to ad
ministrative procedures

57.  The Commission nevertheless takes the 
view that, according to recital 6 in the pre
amble to and Article  12(2) of Regulation 
No  1049/2001, that regulation is aimed, in 
particular, at legislative documents, that is 
to say documents relating to law-making. 
Consequently, Article  13 of Regulation 
No  1049/2001 does not provide for docu
ments relating to State aid investigations to 
be published in the Official Journal.

58.  I must agree with the Commission that 
it is the specific intention of Regulation 
No 1049/2001 to promote the accessibility of  
certain types of documents. These are par
ticularly documents relating to law-making 
and to the development of policies or strate
gies. These documents are of particular inter
est to the general public, as is also confirmed 
by the second subparagraph of Article 207(3) 
EC in relation to the Council’s legislative 
activities.

59.  In putting forward that argument, how
ever, the Commission ignores the fact that 
whilst Regulation No 1049/2001 is intended 
to achieve greater openness in these areas  22 it 
also expressly provides in Article 2(3) for ac
cess to documents in all areas of activity of the 

22  — � Sweden and Turco v Council, cited in footnote 17, 
paragraph 46.
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European Union. Files on State aid investiga-
tion procedures are not exempted from this. 
Exceptions can only be based on Article 4 and 
under that article it is necessary for the pro-
tected interests stated to be undermined.

60.  Furthermore, the public interest in the 
reviewing of State aid is not necessarily less 
than the public interest in legislative pro
cedure. There are admittedly many admin
istrative procedures that are of very limited 
public interest but the reviewing of aid is of
ten, quite rightly, of great interest. It affects 
the economic development of the Member 
States and, in particular, measures relating to 
the creation or safeguarding of jobs.

(e)  The practical difficulties of applying the 
right of access

61.  The Commission also complains that it is 
scarcely possible to subject all documents in 
a large procedural file reviewing aid to an ex
amination within the relatively short period 
given for deciding an application for access to 
documents. This is also made more difficult 
by the fact that comments are often received 
in different languages.

62.  The Commission fears that the review
ing of aid will also suffer if the competent 
services are forced to spend too much time 
dealing with applications for access. It says 
that it cannot be the objective of Regulation 
No 1049/2001 to hinder the Commission in 
the performance of its real tasks. The legisla
ture was indeed clearly envisaging much less 
extensive applications for access to individual 
documents.

63.  A similar argument regarding the Com
mission’s workload put forward by the in
tervener at first instance, Schott Glas, was 
dismissed by the Court of First Instance as in
admissible in paragraph 96 of the judgment at 
issue. In the absence of any such objection by 
the Commission, there is no need to examine 
any further whether this constitutes a  per
tinent error of law. In any event, the Commis
sion is not prevented from pleading its work
load as an argument for the interpretation of 
Regulation No 1049/2001.

64.  From the point of view of the substance 
of the case, however, this plea cannot be up
held. Prejudicial effects on performance of 
the traditional principal tasks of the compe
tent services cannot justify an across-the-
board limit on the right of access. Indeed, the 
second paragraph of Article 1 EU, Article 255 
EC, Article 42 of the Charter of Fundamen
tal Rights and Regulation No 1049/2001 have 
allocated the institutions a new additional 
task. They must be in a position to hand over 
requested documents to a citizen unless con
trary to interests deserving of protection. 
However, there is no provision stating that 
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certain services of the Commission are to be 
exempt from this task.

65.  The burdens resulting from that new task 
must be minimised by appropriate measures. 
Article 6(3) of Regulation No 1049/2001 pro
vides in this context that where applications 
relate to a very large number of documents 
the institution concerned may confer with the 
applicant informally, with a view to finding a 
fair solution.  23

66.  Internally speaking, the competent ser
vices must especially reconsider the extent to 
which their need for confidentiality can con
tinue in the light of Regulation No 1049/2001. 
It generally takes less time to hand over docu
ments than it does to give reasons for refusal 
in borderline areas of exceptions or beyond. 
Applications may also be refused with less ef
fort, however, if the competent services have 
specifically identified the reasons for the con
fidential handling of documents. The compe
tent officials can be trained accordingly and 
the handling of documents can be optimised 
from the start as regards any request for ac
cess. Consideration might be given, along 
with electronic recording to facilitate the 
search for documents and their reproduction, 

23  — � The judgment of the Court of First Instance of 10 Septem
ber 2008 in Case T-42/05 Williams v Commission, para
graphs 14 and 15, documents a possible solution, namely an 
agreement on staggered access in the case of a wide-ranging 
application.

to the marking of sensitive documents or sec-
tions and to the structuring of documents or 
files into confidential and non-confidential 
sections.

67.  As Regulation No  1049/2001 has to 
be applied in the light of the principle of 
proportionality,  24 it is not beyond the bounds 
of possibility, in exceptional cases and in the 
interests of the proper performance of other 
more urgent administrative duties, to refrain 
from taking a due decision on an applica
tion for access.  25 Particular consideration is 
to be given in this case to the phase before 
the commencement of the formal aid review 
procedure. Under Article  4 of Regulation 
No  659/1999, a decision to initiate the pro
cedure must be taken within two months of 
complete notification of the aid as otherwise 
the aid will be deemed to have been author
ised. The acceptance of an exception never
theless requires, alongside the collapse of an 
amicable agreement with the applicant, the 
essential ability of the Commission to duly 
process applications for access in the aid re
view sector in normal fashion – and in not 
particularly complex cases even during the 
preliminary procedure.

68.  As the Court of First Instance stated in 
paragraph  95 of the judgment at issue, the 
Commission did not rely on a surfeit of work 
when it refused the application for access. 

24  — � See Council v Hautala, cited in footnote 17, paragraph 27 
et seq.

25  — � Council v Hautala, cited in footnote 17, paragraph 30, and 
Case T-2/03 Verein für Konsumenteninformation v Com
mission [2005] ECR II-1121, paragraph 102 et seq.
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Hence, it is not necessary to pursue any fur-
ther the concept of refusal on account of oth-
er urgent tasks.

69.  Since no error of law can be established 
with regard to the criterion for the undermin
ing of a protected interest defined in para
graph 77 of the judgment at issue, the fourth 
ground of appeal must be dismissed.

2. The individual examination of documents 
(third ground of appeal)

70.  In the third ground of appeal, the Com
mission objects to the finding of the Court 
of First Instance in paragraphs 78 and 85 of 
the judgment at issue. It said that the excep
tions stated in Article 4(1) to (3) refer to the 
individual document and not to a category of 
documents.

71.  The Commission contends, however, 
that it is entitled to refuse access to the file 
in an aid review procedure without conduct
ing an individual examination of individual 
documents.

72.  The Court of Justice has already ruled, 
however, that the Community institution 
asked to disclose a document must assess, in 
each individual case, whether that document 

falls within the exceptions to the right of pub
lic access to documents of the institutions set 
out in Article 4 of Regulation No 1049/2001.  26

73.  The assessment of individual documents 
is consistent with the rules on exceptions to 
the right of access in Article 4 of Regulation 
No 1049/2001. Under Article 4(1), (2) and (3), 
the institutions are to refuse access to a docu
ment where the exceptions apply. The safe
guarding of third-party interests under sub
paragraphs 4 and 5, the assessment of partial 
access under subparagraph 6 and the rule on 
the lapse of exceptions due to the passage of 
time in subparagraph 7 also refer to the indi
vidual document.

74.  This regulatory technique is the con
sistent consequence of exceptions that are  
directly based on the undermining of certain 
interests by the disclosure of documents. 
Undermining of this nature can only be es
tablished by an individual appraisal of the 
information contained in the document in 
question.

75.  The Commission cannot success
fully argue against this that according to 
the definition in Article  3(a) of Regulation 
No 1049/2001 a document can contain a plu
ralised content. It construes this as meaning 
that the different information has to be col
lectively examined and apparently concludes 
from this that a pluralised content could be 

26  — � Sweden and Turco v Council, cited in footnote 17, 
paragraph 35.
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collectively assessed even if it is contained in 
several documents.

76.  As pleaded by Finland, however, the con
trary is true: if only certain content, that is to 
say parts of the requested document, is cov
ered by any of the exceptions, the remaining 
parts of the document are to be released un
der Article 4(6) of Regulation No 1049/2001. 
In principle, therefore, all the content of a 
document, that is to say all information con
tained in it, has to be examined to determine 
whether disclosure undermines a protected 
interest.

77.  The Commission also takes the view that 
as a request has been made for access to a file 
in the procedure it should also be possible to 
restrict an assessment to the file in the proce
dure as a whole without appraising individual 
documents. It bases this view on Article 6(1) 
of Regulation No 1049/2001, which regulates 
the form and content of ‘applications for ac
cess to a document’. As – in the language of 
the proceedings in the present case (Ger
man) – mention is made of ’a document’, that 
term in Article 6 should be interpreted in the 
same way as in Article 4. It argues that where 
a request is made for a large number of docu
ments the Commission is also entitled to ap
praise that request in global fashion, at least 
where the documents requested are of the 
same kind.

78.  In most of the language versions of Art
icle 6 of Regulation No 1049/2001, including 
the German and English versions, the term 
used is admittedly ‘document’ in the singu
lar. However, other versions, particularly the 
French and Finnish versions, use the plural.

79.  The different language versions of a Com
munity text must be given a uniform inter
pretation and hence, in the case of divergence 
between the language versions, the provision 
in question must be interpreted by reference 
to the purpose and general scheme of the 
rules of which it forms part,  27 and, where ap
plicable, on the basis of the real intention of 
its author.  28

80.  Whilst, in some language versions, Art
icles 4 and 6 of Regulation No 1049/2001 use 
the same terms, they pursue quite different 
aims. Article 6 concerns the substance of ap
plications. The principal purpose of the pro
vision is to ensure that the requested docu
ments are identified and make it clear that 
reasons need not be stated. As is apparent 
from Article  6(3), an application may cover 
multiple documents and even a ‘very large 

27  — � Case 19/67 van der Vecht [1967] ECR 345, 354; Case 30/77 
Bouchereau [1977] ECR 1999, paragraphs 13 and 14; Case 
C-56/06 Euro Tex [2007] ECR I-4859, paragraph  27; and 
Case C-426/05 Tele2 Telecommunication [2008] ECR I-685, 
paragraph 25.

28  — � Case 29/69 Stauder [1969] ECR 419, paragraph  3; Case 
55/87 Moksel Import und Export [1988] ECR 3845, para
graph  15; Case C-268/99 Jany and Others [2001] ECR 
I-8615, paragraph 47; and Case C-188/03 Junk [2005] ECR 
I-885, paragraph 33.
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number of documents’. It has already been 
stated, however, that each individual docu-
ment, and even all the content, must be the 
subject-matter of an assessment of an appli-
cation. Hence, the purpose and scheme of the  
rules support the differences of interpret
ation of the term ‘document’ used in Art
icles 4 and 6 of Regulation No 1049/2001.

81.  A general dispensation regarding the 
individual examination of documents (and 
content) would require the exceptions to be 
couched in different terms. The Commission 
has therefore proposed amending Regulation 
No 1049/2001 in such a way that documents 
forming part of the administrative file of an 
investigation or of proceedings concerning an 
act of individual scope should not be acces
sible to the public until the investigation has 
been closed or the act has become definitive. 
Furthermore, documents containing infor
mation gathered or obtained from natural or 
legal persons by an institution in the frame
work of such investigations should not be 
accessible to the public at all.  29 However, an 
exception couched in these terms is not the 
subject of assessment in the present case.

82.  Just like the applicant, however, the Com
mission can couch its statements in sum
marised form. An application and the grant of 
access can both relate to multiple documents 
provided that they can be clearly identified. 
In refusing access, the Commission can at 

29  — � Article  2(6) of the proposal for a regulation of the Euro
pean Parliament and of the Council regarding public 
access to European Parliament, Council and Commission 
documents (COM(2008) 229 final). The Parliament nev
ertheless rejected that proposed amendment on its first 
reading on 11 March 2009 (Parliament document P6_TA-
PROV(2009)0114, see also Council document 7394/09).

least base its decisions on general presump-
tions which apply to certain categories of 
documents, as considerations of a generally 
similar kind are likely to apply to requests for 
disclosure relating to documents of the same 
nature. However, it is incumbent on the Com-
mission to establish in each case whether the 
general considerations normally applicable to 
a particular type of document are in fact ap-
plicable to a specific document which it has 
been asked to disclose.  30

83.  Corresponding findings by the Court of 
First Instance in paragraphs 78, 85 and 86 of 
the judgment at issue are not vitiated by an 
error of law. The third ground of appeal must 
therefore be dismissed. It is now necessary to 
consider whether the Commission, in refus
ing the request for access, established the cat
egories correctly.

3. Protection of the purpose of investigations

84.  The first and second grounds of appeal 
and the first part of the fifth ground of appeal 
relate to the scope of the exception under 
the third indent of Article 4(2) of Regulation 

30  — � Sweden and Turco v Council, cited in footnote 17, 
paragraph 50.
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No 1049/2001, that is to say protection of the 
purpose of investigations.

85.  In paragraph 88 of the judgment at issue, 
the Court of First Instance quotes the reasons 
given in the Commission’s decision as follows:

‘In the context of current investigations into 
the compatibility of State aid with the single 
market, cooperation in good faith and mu
tual confidence between the Commission, 
the Member State and the undertakings con
cerned are indispensable in order to enable 
the different parties to express themselves 
freely. The disclosure of documents relating 
to those investigations could undermine the 
conduct of the examination of [the] com
plaint by compromising that dialogue.’

86.  According to paragraph  89 of the judg
ment at issue that reasoning did not convince 
the Court of First Instance that all the docu
ments in the file pertaining to the aid review 
procedure manifestly fell within the exception 
for investigations. The Commission considers 
this finding to be vitiated by an error of law.

87.  The Commission is here principally rely
ing in the judicial proceedings on the argu
ment that in the aid review procedure parties 
other than the Member State concerned are 

not granted a right of access to the file (see 
below under (a)). It is nevertheless of more 
relevance to pursue the considerations ex
pressed in the statement of reasons for the 
Commission decision, the extent to which 
communication with the Member State 
concerned merits protection (see below un
der (b)) and whether that protected interest 
particularly permits the omission of an indi
vidual assessment of the documents required 
(see below under (c)). The same assessment 
should be undertaken with regard to com
munication with other interested parties (see 
below under (d)).

(a) The status of the aid recipient in aid review 
procedure

88.  The Commission bases the manifest na
ture of the need for protection in the first part 
of the first ground of appeal and in the sec
ond ground of appeal on the argument that 
in aid review procedure parties other than 
the Member State concerned cannot assert a 
right of access to the file.

89.  The Commission is here indirectly refer
ring to the specific nature of file access under 
aid procedure as compared with Regulation 
No  1049/2001. Unlike TGI, the Commis
sion does not construe the right of access 
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to a file as a technical lex specialis, which 
would preclude the application of Regulation 
No 1049/2001,  31 but uses it to interpret an ex
ception to the right of access to documents.

90.  The right of access to the file is a corollary 
of the rights of the defence.  32 It is therefore 
linked, in principle, to the status of a party 
to proceedings. The procedure for reviewing 
State aid is a procedure initiated in respect of 
the Member State responsible for granting 
the aid.  33

91.  Persons, undertakings and associations 
of undertakings whose interests might be 
undermined by the grant of aid, such as the 
aid recipient, for example, are not parties to 
the aid procedure. They have in essence the 
role of an information source.  34 Article 20 of 

31  — � See above, point  38 et seq. The Commission proposal 
regarding Regulation No  1049/2001 (COM(2000) 30 
final/2) continued to provide in the second sentence of 
Article  2(2) that special rules on access to documents 
should preclude the application of the regulation. Although 
that rule was not incorporated in the regulation, the Court 
of First Instance has ruled in Case T-376/03 Hendrickx v 
Council [2005] ECR-SC I-A-83 and II-379, paragraph 55 et 
seq., that rules on the confidential nature of the selection 
procedure for civil servants precluded the application of 
the regulation.

32  — � Joined Cases C-204/00  P, C-205/00  P, C-211/00  P, 
C-213/00 P, C-217/00 P and C-219/00 P Aalborg Portland 
and Others v Commission [2004] ECR I-123, paragraph 68.

33  — � Case 234/84 Belgium v Commission [1986] ECR 2263, para
graph 29, and Joined Cases C-74/00 P and C-75/00 P Falck 
and Acciaierie di Bolzano v Commission [2002] ECR I-7869, 
paragraph 81.

34  — � Case C-367/95 P Commission v Sytraval and Brink’s France 
[1998] ECR I-1719, paragraph  45, and Case C-276/03  P 
Scott v Commission [2005] ECR I-8437, paragraph 34.

Regulation No  659/1999 does not therefore 
make provision for those interested parties to 
have a right of access to the file.

92.  The Commission apparently construes 
this as meaning that anyone other than the 
Member State concerned is even prohibited 
from having access to the file in the pro
cedure. As correctly argued by Sweden, Fin
land and TGI, however, no such prohibition 
can be construed from either Regulation 
No 659/1999 or from case-law. On the con
trary, recent judgments even make it seem 
possible that there is a right of access to the 
file in exceptional instances: although the 
parties concerned cannot rely on the rights of 
the defence for that procedure, they do, how
ever, have the right to be associated with it in 
an adequate manner taking into account the 
circumstances of the case at issue.  35 However, 
there is no need to decide that here.

93.  In any event, the status of those other 
parties interested in the aid procedure does 
not enable conclusions to be drawn as to the 
scope of the right of access to documents. It 
does not bear reference to the application of 
an exception under Article  4 of Regulation 
No 1049/2001, especially not to the exception 
applied here regarding protection of the pur
pose of investigations. It is apparent, in fact, 
that the reason for refusing access to the file 

35  — � Judgment of 8 May 2008 in Case C-49/05 P Ferriere Nord v 
Commission, paragraph 69, and Case C-521/06 P Athinaïki 
Techniki v Commission [2008] ECR I-5829, paragraph 38.
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has nothing to do with the fact that the in-
formation in the file should not be disclosed. 
The decisive factor is just the procedural con-
sideration that the other interested parties do 
not have any rights of defence.

94.  Where a party affected by a procedure is 
given access to the file that interested party is 
able to examine the documents in an investi
gation file, which might possibly be material 
to its defence. This right of access to the file  
has been acknowledged by the Court of  
Justice in the case of undertakings affected by 
cartel proceedings.  36 Documents that are not 
made available to a party directly concerned 
cannot be used against it.  37 As the other in
terested parties were not parties to the aid 
procedure, the Commission cannot use 
against them any documents to which they 
should have been granted access.

95.  Because the information given when 
granting access to a file is primarily a means 

36  — � Case 85/76 Hoffmann-La Roche v Commission [1979] ECR 
461, paragraphs  13 and  14; Case 322/81 Nederlandsche 
Banden-Industrie Michelin v Commission [1983] ECR 3461, 
paragraphs  7 and  8; Case C-51/92  P Hercules Chemicals 
v Commission [1999] ECR I-4235, paragraphs  75 and  76; 
and Joined Cases C-238/99  P, C-244/99  P, C-245/99  P, 
C-247/99  P, C-250/99  P to  C-252/99  P and  C-254/99  P 
Limburgse Vinyl Maatschappij and Others v Commission 
[2002] ECR I-8375, paragraph  315 et seq. Compare, with 
regard to the entitlement to information on the part of EU 
officials, Articles 26 and 26a of the Staff Regulations and the 
judgment in Case T-48/05 Franchet and Byk v Commission 
[2008] ECR I-1585, paragraph 126 et seq.

37  — � Falck and Acciaierie di Bolzano v Commission, cited in foot
note 33, paragraph 81.

of participating in that procedure, the refusal 
to allow access to the file cannot be separate-
ly challenged – as claimed by TGI.  38 As an 
error of procedure, however, it can call into 
question the validity of the aid decision as a 
whole.  39

96.  In contrast to the right of access to the 
file, the right of access to documents under 
Regulation No 1049/2001 does not have any 
legal significance in the procedure for review
ing aid. This regulation does not state how 
citizens can participate in such procedure. In 
particular, access to documents does not, in 
principle, facilitate the right to submit com
ments in the aid procedure. A dispute as to 
access to documents in an aid file does not 
affect the validity of the decision on the aid.

97.  Nor is the independence of Regulation 
No 1049/2001 from the procedure for review
ing State aid called into question by recital 2 
in its preamble. This states that openness ‘en
ables citizens to participate more closely in  
the decision-making process and guaran
tees that the administration enjoys greater 
legitimacy and is more effective and more 

38  — � Case 60/81 IBM v Commission [1981] ECR 2639, 
paragraph 10.

39  — � See the judgments on cartel law cited in footnote 36: Her
cules Chemicals v Commission, paragraph  77, and Lim
burgse Vinyl Maatschappij and Others v Commission, 
paragraph 317.
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accountable to the citizen in a democratic sys-
tem’. This could be construed as an indication 
of the right of the general public to participate 
in proceedings. However, the right of citizens 
to participate in the decision-making process 
and the administration’s accountability to 
them are not to be construed in the context 
of procedural law; they are political by nature. 
As a result of openness citizens are to receive 
information enabling them to properly assess 
and, if necessary, criticise the workings of the 
administration. They are not, however, pri-
marily intended to be afforded influence on 
the outcome of individual proceedings.

98.  The right of access to documents is there
fore an independent right distinct from the 
procedure for reviewing State aid. Hence, 
access to documents and the right of access 
to the file lead only to a de facto compar
able situation with regard to information  
and not – as argued by the Commission – to 
the same position in law. It also follows from 
this that the absence of a right of access to the 
file on the part of other parties interested in 
the aid procedure does not entirely preclude 
the application of Regulation No  1049/2001 
as a lex specialis, as pleaded by Schott Glas at 
first instance.  40

40  — � See above, points 40 and 41.

99.  Nor is there any discrepancy in the fact 
that the Commission may refuse access to the 
file on relatively brief grounds, whereas there 
can be a relatively substantial requirement to 
state reasons when access to documents is de
nied. This difference is explained by the fact 
that access to the file can be denied by simply 
referring to the absence of rights of defence, 
whilst the refusal of access to documents re
quires exceptions to be stated. However, it is 
almost always easier to show that a right does 
not exist at all than to state the reasons for 
exceptions to a right that exists in principle.

100.  Contrary to the Commission’s view, that 
independence of both legal rights from each 
other is confirmed by the judgment in Sison 
v Council. In that case, the Court of Justice 
concluded from the legislative history of Reg
ulation No  1049/2001 that the scope of the 
right of access afforded thereunder does not 
depend on whether the applicant requires the 
information to assert his legal position.  41

101.  This means, on the one hand, that appli
cants with legally protected interests do not 
have more extensive rights of access to docu
ments under Regulation No 1049/2001 than 
others. On the other hand, nor is the right 
held by such applicants more limited than 
the rights held by any other third parties. The 
issue of whether some applicants require a 
document in order to assert other rights can 

41  — � Sison v Council, cited in footnote 17, paragraphs 45 to 48.
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neither strengthen nor weaken their rights 
under Regulation No 1049/2001.  42

102.  Hence, the fact that other parties inter
ested in the aid procedure are precluded from 
gaining access to the file gives no grounds for 
an exception to the right of access to docu
ments, so that the first part of the first ground 
of appeal and the second ground of appeal 
cannot succeed.

(b)  Confidentiality of communication with 
the Member State concerned

103.  As stated by the Commission in the sec
ond part of the first ground of appeal, it re
fused access so as not to compromise the con
duct of the procedure reviewing the State aid. 
In that procedure, cooperation in good faith 
and mutual confidence between the Commis
sion, the Member State and the undertakings 
concerned are indispensable in order to en
able the various parties to express themselves 
freely. This relationship of confidence would 

42  — � Conversely, there is reason to examine procedural law 
where the right of access under Regulation No 1049/2001 
is more extensive than the procedural rights of parties with 
legally protected interests. Procedural law should, in prin
ciple, take account of those same interests and allow inter
ested parties more information than the general public.

be compromised by the disclosure of pro
cedural documents.

104.  In paragraph  89 of the judgment at  
issue, the Court of First Instance dismissed 
that reason as being too general. In particu
lar, it did not establish that all the documents 
refused were covered in their entirety by the 
exception.

105.  It is not, in fact, directly apparent that 
protection of the purpose of an investigation 
under the third indent of Article 4(2) of Reg
ulation No 1049/2001 also extends to a rela
tionship of confidence with the Member State 
concerned. As pleaded by Sweden, it is more 
likely that protection is afforded to investiga
tion strategies  43 and sources.  44

106.  Established case-law of the Court of 
First Instance similarly considers that the 
Member States are entitled to expect the 
Commission to observe confidentiality as 

43  — � See in this vein Joined Cases T-391/03 and T-70/04 Franchet 
and Byk v Commission [2006] ECR II-2023, paragraph 122.

44  — � See Case 145/83 Adams v Commission [1985] ECR 3539 
regarding protection of informants.
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regards investigations which may lead to an 
infringement proceeding.  45

107.  At first sight this approach also appears 
somewhat strange. Why should the Com
mission and the Member States be granted 
protection shielded from public view for ‘ne
gotiations’ on compliance with Community 
law? Within the scope of application of Treaty 
infringement proceedings, the law is not, in 
principle, negotiable, but by its very nature 
mandatory.

108.  Indeed, compliance with Community 
law usually depends upon the formulation 
of national measures, for example legislation 
transposing directives. Discussions between 
the Commission and the Member State on 
transposition or application measures could 
therefore be likened to a negotiating pro
cedure. In that regard, the purpose of the pre-
litigation procedure is, in particular, to enable 
the Member State to comply of its own accord 

45  — � See, with regard to Decision 94/90, WWF UK v Commis
sion, cited in footnote 16, paragraph  63, Case T-309/97 
Bavarian Lager v Commission [1999] ECR II-3217, para
graph 46, and Case T-191/99 Petrie and Others v Commis
sion [2001] ECR II-3677, paragraph 68; and, with regard to 
Regulation No 1049/2001, Case T-36/04 API v Commission 
[2007] ECR II-3201, paragraph  120. See, with regard to 
other inspection activities, Case T-20/99 Denkavit Neder
land v Commission [2000] ECR II-3011, paragraph  43 et 
seq., based on Decision 94/90.

with the requirements of the Treaty or, if ap-
propriate, to justify its position.  46 It should 
also be noted that the Commission has a wide 
discretion when pursuing infringements.  47

109.  Thus construed, protection of the pur
pose of investigations also extends to the 
freedom to hold smooth discussions of a 
complaint alleging infringement of Com
munity law. Such freedom is useful to enable 
the Member State concerned, as well as the 
Commission, to seek an amicable agreement 
without excessive public pressure. If every 
step in a controversial Treaty infringement 
procedure were to be made public, it would 
be difficult for the political decision-makers 
to relinquish a position already taken. This 
might possibly even bar the way to a sensible 
resolution of a dispute under the law. It is ul
timately the objective of the procedure to find 
a solution of this kind; the clarification and 
establishment of an infringement are just the 
means of achieving that objective.

110.  During the course of negotiations be
tween the Commission and the Member 
State concerned, the disclosure of documents 

46  — � Case C-157/94 Commission v Netherlands [1997] ECR 
I-5699, paragraph  60; Case C-158/94 Commission v Italy 
[1997] ECR I-5789, paragraph  56; Case C-159/94 Com
mission v France [1997] ECR I-5815, paragraph  103; and 
Case C-191/95 Commission v Germany [1998] ECR I-5449, 
paragraph 44.

47  — � Case 247/87 Star Fruit v Commission [1989] ECR 291, 
paragraph 11.
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relating to the investigation stage could there-
fore compromise the proper conduct of the 
infringement proceeding.  48

111.  Contrary to what has already been 
stated by the Court of First Instance, it is not 
just the confidence of the Member State that 
is relevant in this context. If that were to be 
the deciding factor, the Commission would 
have to basically consult it before refus
ing an application for access and hand over 
the documents if the Member State were in 
agreement. However, the Commission has an 
interest of its own in treating communication 
with the Member State in confidence and that 
interest also merits protection. Its actions 
are also influenced by public opinion; if its  
position becomes known during the course of 
discussions with the Member State, this can 
make it more difficult to critically reassess its 
own view or achieve an accommodation.

112.  It is not possible to guarantee unlimited 
freedom, however. Compliance with Com
munity law by the Member States and its 
enforcement by the Commission are legiti
mate subjects of public interest. A Member 
State cannot expect a breach of Community 
law or acceptance of a particular interpret
ation to remain permanently confidential.  
Nor can the Commission require its enforce
ment practice and, in particular, the exercise 

48  — � See Bavarian Lager v Commission, paragraph 46, and API v 
Commission, paragraph 121, both cited in footnote 45.

of its discretion when pursuing infringements 
to remain hidden from the public. The pro
cedure should therefore be open, at least ret-
rospectively, when the conduct of the negoti-
ating parties can be assessed in the light of the 
result achieved.

113.  In this case, however, there is no need 
to state the precise limits of the protection of 
investigations which could lead to a Treaty 
infringement proceeding.  49 There is no need, 
in particular, to clarify the circumstances in 
which the compromising of the negotiating 
process in Treaty infringement proceedings is 
reasonably foreseeable and not purely hypo
thetical.  50 This is not a case of Treaty infringe
ment proceedings – which is also conceivable 
under the law on State aid. It is concerned 
with the protection of investigations in the 
course of reviewing State aid as such.

114.  The Commission correctly pleads that 
the State aid review procedure is very simi
lar to Treaty infringement proceedings. This 
particularly applies to the pre-litigation phase 
of Treaty infringement proceedings and the 
preparation of a decision on aid. It is obvious 

49  — � This question might further arise in Joined Cases 
C-514/07 P Sweden v API and Commission, C-528/07 P API 
v Commission and C-532/07 P Commission v API, notified 
in OJ 2008 C 22, p. 36, and OJ 2008 C 51, pp. 32 and 37.

50  — � Hence, the mere non-transposition of directives or failure 
to submit reports on time are commonly not really disputed 
or the subject of ‘negotiations’.
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that the Commission and the Member State 
should discuss the form that the aid is to take 
in order for it to be compatible with Commu-
nity law. What is more, although the Com-
mission does not have discretion as to wheth-
er it pursues unlawful aid,  51 it does have wide 
discretion when assessing whether aid is jus-
tified.  52 There is thus room for discussions 
which are sensitive to continuous public right 
of access.

115.  The exception of protection of the pur
pose of investigations only applies, however, 
if the risk of those negotiations being com
promised is reasonably foreseeable and not 
purely hypothetical.  53

116.  This is not a problem in the present 
case: the formal investigation of an aid pre
supposes a conflict between the Commis
sion and the Member State concerned. The 
Member State would like to pay out the aid, 
whereas the Commission considers that 
‘doubts are raised’ (Article 4(4) of Regulation 
No  659/1999). Furthermore, TGI also knew 
that Germany and the Commission were 
negotiating on the aids. The risk to those 

51  — � See Commission v Sytraval and Brink’s France, cited in foot
note 34, paragraph 47, and Athinaïki Techniki v Commis
sion, cited in footnote 35, paragraph 40.

52  — � Case C-39/94 SFEI and Others [1996] ECR I-3547, para
graph 36 et seq. and the case-law cited.

53  — � See above, point 52 et seq.

negotiations was therefore reasonably fore-
seeable and not purely hypothetical.

(c) Dispensing with individual examination of 
documents

117.  It is also necessary to consider whether 
the Commission was entitled, without con
ducting an individual examination, to pro
ceed on the basis that disclosure of all the 
documents requested would trigger such a 
risk. It is admittedly the case, in principle, that 
each individual document has to be examined 
to determine whether there are grounds for 
refusal of access.  54 The Commission may, 
however, at least base its decisions on gen
eral presumptions which apply to certain 
categories of documents, as considerations of 
a generally similar kind are likely to apply to 
requests for disclosure relating to documents 
of the same nature.  55

118.  First, as far as correspondence with the 
Member State is concerned, it must be as
sumed that in a controversial aid procedure 
this does, in principle, merit protection in 
its entirety. It would generally be difficult 
to distinguish between procedure-related 
documents and other documents. Even 

54  — � See above, point 72 et seq.
55  — � See above, point 82.
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information that is general knowledge, such 
as information on markets, prices or tech-
nologies, for example, could be deserving of 
protection if it were to be disclosed during 
the course of negotiations. The fact that it is 
produced permits speculation about the ne-
gotiations. Such speculation, whether or not 
it is true, might prejudice the negotiations.

119.  Secondly, for the same reasons, the 
Commission’s internal documents identified 
in paragraph 83 of the judgment at issue (cor
respondence between various services of the 
Commission, memoranda for the responsi
ble Member of the Commission and internal 
notes of the Directorate-General for Compe
tition) are, in principle, covered by protection 
of the purpose of an investigation. They will 
in fact contain information on the negoti
ations with the Member State concerned.

120.  In these cases likewise it is not neces
sary, in principle, for an examination as to 
whether there is an overriding public inter
est in disclosure to be carried out in respect 
of each individual document. Regard is to 
be had in this context to the aid review pro
cedure as a whole and, in particular, to the 
subject-matter of the aid. No such interest is 
raised in the present case, however.

121.  The Commission was therefore, in prin
ciple, entitled to proceed on the basis that 
both the correspondence with the Member 
State and its internal documents relating to 
the aid review procedure on the measures for 
the benefit of TGI fell within the exception of 
protection of the purpose of investigations.

122.  It is doubtful, however, whether the 
confidential handling of the investigation was 
still justified as a whole at the time that the 
request for access was refused.

123.  The approach that the Commission 
takes in the first part of the fifth ground of 
appeal is correct, in principle, namely that 
the protected interest in smooth negotiations 
with the Member State concerned basically 
continues up to their finalisation, that is to say 
for the duration of an investigation into aid.

124.  The Commission claims on this  
basis that aid procedure continues until such 
time as the final decision is no longer open 
to challenge in the courts, because if a deci
sion were to be set aside the aid would have 
to be reconsidered. It argues that the Court of 
First Instance failed to appreciate this when 
it referred, in paragraph 93 of the judgment 
at issue, to the conclusion of aid procedure 
C 19/2000.
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125.  One cannot rule out the possibility of 
any resumption of an aid investigation be
ing impeded by disclosure of the procedural 
file after a decision has been reached on 
that aid. However, a decision does, at least 
initially, bring an end to any negotiations 
with the Member State. It is published and 
can be challenged through the courts. If, in 
that situation, the Commission were to pro
ceed on the basis that resumption of the aid 
investigation, that is to say of the protected 
negotiations, would be foreseeable, it would 
be conceding that its decision is vitiated by 
errors of law. This cannot be imputed to the 
Commission here. Hence, the risk of resump
tion of the investigation here is hypothetical. 
The risk of hypothetical negotiations on an 
aid being impeded is therefore certainly not 
reasonably foreseeable and cannot justify the 
refusal of access.

126.  In as much as the Commission refers 
in its reply to the exception of protection of 
court proceedings under the second indent 
of Article  4(2) of Regulation No  1049/2001, 
it must be said that this exception – like 
the protection of internal documents under  
Article 4(3)  56 – is not the subject of the present 
proceedings. The Commission cannot base 
its refusal of access on a different exception  
at a later date.  57 There is therefore no need to 
decide whether it is imperative to restrict the 
protection of court proceedings – as argued 

56  — � See above, point 42.
57  — � Case C-353/01 P Matilla v Council and Commission [2004] 

ECR I-1073, paragraph 32.

by Sweden – to those documents specifically 
drawn up for those proceedings.  58

127.  The Commission also refers to the 
substantive connection between procedure 
C 19/2000 and procedure C 44/2001, as the 
latter relates to measures that it also investi
gated in the course of the former procedure. 
It argues that access cannot therefore be 
granted until both have been concluded.

128.  However, a counter-argument to this 
would be that the Commission, in its decision 
in procedure C  19/2000, hived off and con
cluded a partial issue. The negotiations on that 
issue were therefore concluded and no longer 
necessarily deserved protection as a whole. A 
refusal of access would only have been pos
sible in so far as information relating to pro
cedure C  44/2001, which was still pending, 
was handed over in connection with those 
negotiations. Consequently, the Commission 
could no longer assume without individual 
examination that the documents requested in 
relation to procedure C 19/2000 fell in their 
entirety within the scope of protection of in
vestigations in procedure C 44/2001.

58  — � See in this vein Interporc v Commission, cited in footnote 
16, paragraph 40, and API v Commission, cited in footnote 
45, paragraph 60.
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129.  The Court of First Instance therefore 
rightly refused to extend the protection of 
investigation of aid to the whole correspond
ence with the Member State regarding pro
cedure C 19/2000 and the corresponding in
ternal documents.

130.  It should also be noted that even the 
documents in procedure C 44/2001 no longer 
merited protection in their entirety at the 
relevant date. The Commission had in fact 
already initiated the formal investigation pro
cedure in a published decision that gave in
formation on the aid.

131.  In this context, the Commission takes 
a view that such publication and the publi
cation of the decision itself guaranteed suf
ficient openness in the aid review procedure 
until such time as the latter decision assumed 
a definitive nature.

132.  Where information on negotiations has 
already been lawfully  59 placed in the public 

59  — � On the other hand, unauthorised disclosure cannot cause 
confidentiality to cease. Handover would in fact confirm 
that those documents were authentic. Consequently, the 
order of the Court of First Instance of 11 December 2006 in 
Case T-290/05 Weber v Commission, paragraphs 41 and 42, 
presents a problem in as much as it establishes in the alter
native that a request for access is executed by the unauthor
ised publication of a document.

domain  60 there can be no reason to expect 
that information to be treated in confidence.  61 
The further disclosure of that information 
can no longer undermine the protection of 
the purpose of the investigation since both 
it and its connection with the aid investiga-
tion are already public knowledge. The ques-
tion whether or not publication in the Official 
Journal achieves adequate openness is, how-
ever, immaterial in this context.  62

133.  According to the first sentence of Art
icle 6(1) of Regulation No 659/1999 a decision 
to initiate the formal investigation procedure 
under Article  4(4) summarises the relevant 
issues of fact and law, includes a preliminary 
assessment of the Commission as to the aid 

60  — � Consideration should also be given in this respect to the 
conduct of the Member State concerned. If it makes 
extensive information on the negotiations known, it can
not expect the Commission to treat it as confidential. This 
particularly applies to the disclosure of misleading informa
tion. However, even the Commission, despite its own inter
est (see point 111 above), can no longer immediately insist 
on confidentiality if its negotiating position is already public 
knowledge.

61  — � See, in this context, Joined Cases T-3/00 and T-337/04 
Pitsiorlas v Council and ECB [2007] ECR II-4779, 
paragraph 86.

62  — � Where the Court of First Instance discussed adequate open
ness resulting from publication in API v Commission, cited 
in footnote 45, paragraph 98, this was in relation to a differ
ent stage of examination, that is to say the counter-excep
tion based on an overriding public interest in disclosure of 
documents. If the exception does not apply, however, there 
is no reason to examine the counter-exception.
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character of the proposed measure and sets 
out the doubts as to its compatibility with the 
common market. Under Article  26(2), the 
Commission is to publish decisions in the Of-
ficial Journal.

134.  The Commission has therefore made the 
relevant content of the file public knowledge. 
Apart from that content, the documents pre
sented up to that date can, in principle, con
tain only irrelevant information. This there
fore puts an end to the general presumption 
that disclosure of all these documents would 
compromise communication with the Mem
ber State in a reasonably foreseeable manner. 
In as much as the Commission intends to still 
base refusal on the confidentiality of the in
vestigation, this can only be the result of indi
vidual examination of the documents.

135.  Such examination cannot be confined to 
consideration of whether the documents con
tain information that does not show up in the 
published decision. Indeed, a specific state
ment of reasons would be required to show 
that disclosure of the remaining information, 
which is irrelevant under the first sentence 
of Article  6(1) of Regulation No  659/1999, 
would nevertheless undermine the protec
tion of the purpose of the aid investigation in 
a manner that is reasonably foreseeable and 
not purely hypothetical.

(d) Communication with other parties inter
ested in the aid review procedure

136.  It should also be noted that, logically 
speaking, the protection of negotiations can
not generally extend to the Commission’s re
lationship with other parties interested in the 
aid investigation. Irrespective of whether they 
are the aid recipient, its competitors or other 
interested parties, those third parties, unlike 
the Member State, are merely sources of in
formation. They are entitled to submit com
ments under Articles 6 and 20 of Regulation 
No  659/1999. Hence, there is no question 
of protecting smooth negotiations between 
them and the Commission.

137.  The Commission nevertheless takes the 
view that a relationship of confidence exists 
between it and those third parties. This is 
true in as much as they are entitled to ask the 
Commission, under Article 6(2) of Regulation 
No 659/1999, not to disclose their identity on 
grounds of potential damage resulting from 
participation in the procedure. Confidence 
in protection of sources is justified to this 
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extent.  63 More than the identity of a source –  
and information that might expose the 
source  64 – can scarcely merit protection on 
this basis however.

138.  There was never any question of protec
tion of identity in the present case, however, 
as the Commission even expressly named 
Schott Glas as an interested party in its re
fusal decision.

139.  However, even if the identity of a source 
should be known, there might still be an in
terest in treating the information provided 
in confidence. That information might cause 
detriment. Interested parties might use it as 
an opportunity to take direct action against 
the source – alleging, for instance, that false 
information had been disclosed. This could 
be seen to have a chilling effect, which would 

63  — � More extensive even before the introduction of the right 
of access to documents, see Adams v Commission, cited in 
footnote 44, paragraph 34: a confidentiality condition must 
always be respected. Compare, in this context, the fourth 
paragraph of Article  18 of Directive 2009/16/EC of the 
European Parliament and of the Council of 23 April 2009 on 
port State control (OJ 2009 L 131, p. 57), according to which 
the identity of complainants must be treated in confidence 
irrespective of the threat of detriment.

64  — � See Adams v Commission, cited in footnote 44, particularly 
paragraph 40.

make it more difficult for the Commission to 
obtain information from third parties.

140.  This possibility must, in principle, be 
accepted however. There is no entitlement to 
influence the outcome of the Commission’s 
investigations without having to fear the con
sequences. Indeed, Sweden rightly pleads 
that the accessibility of comments submit
ted by third parties can improve the basis for 
the Commission’s decision. If comments are 
accessible, the interested parties can moni
tor each other and correct inaccurate data in 
time.  65 Attempts to provide the Commission 
with erroneous or misleading information are 
also diminished.

141.  A different assessment might be re
quired with regard to whether protection is 
deserved for comments by known sources 
in cases in which even the disclosure of 
correct information could trigger unjus
tified detriment. It is conceivable, for in
stance, that such information might be pro
tected as a trade secret in third countries 
even though it is not protected within the  

65  — � TGI did in fact complain in paragraph 6 of its application in 
relation to the judgment at issue that Schott Glas had given 
the Commission erroneous details which it had not been 
possible to correct in time.
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Community.  66 However, nothing of this kind 
has been pleaded in the present case.

142.  The content of comments is not there
fore expressly afforded protection under Reg
ulation No 659/1999. Even in relation to the 
protection of professional secrets, provision 
is made only for consultation with the Mem
ber State concerned (Article  25). Other in
terested parties can also admittedly demand 
protection for their professional secrets and 
comparable confidentiality interests under 
Article 287 EC and Article 24 of Regulation 
No 659/1999. However, their status in an aid 
investigation does not permit the general as
sumption that correspondence with them is 
basically deserving of protection as a whole. 
It is necessary to examine in each individual 
case the extent to which documents have to 
be withheld in order to protect their identity 
or for other reasons.

143.  Nor does comprehensive protection 
for communication with third parties arise 
indirectly from negotiations with the Mem
ber State concerned. A simple comment by 
another interested party does not permit 
any inference to be drawn with regard to the 
negotiations. There is no sufficiently close 
connection with the negotiating procedure 
unless the Commission demands specific 
information in order to use it in the context 
of the negotiations. Refusal of access in that 
case can only be justified on the basis of an 

66  — � Illustrated by the facts in the Adams v Commission case, 
cited in footnote 44.

individual examination however. This did not 
take place here.

(e) Interim conclusion

144.  Overall, it can therefore be established 
that the Court of First Instance correctly de
cided that the Commission was not entitled 
to dismiss TGI’s application in its entirety on 
the basis of the second indent of Article 4(2) 
of Regulation No  1049/2001 without con
ducting any examination of the individual 
documents.

145.  It could admittedly be asked whether 
the Commission’s decision should have been 
upheld at least with regard to the correspond
ence with the Member State in relation to aid 
procedure C 44/2001 in so far as it took place 
after the formal investigation procedure had 
been initiated. However, the Commission 
has not raised any objection to the judgment 
at issue in that respect. It is also doubtful 
whether the decision could be split up in this 
way because it was worded as a single overall 
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decision on the application and did not iden
tify individual documents.

146.  The second part of the first ground of 
appeal and the first part of the fifth ground of 
appeal must therefore also be dismissed.

C – Conclusion of the legal assessment

147.  As none of the grounds of appeal raised 
by the Commission hold out any prospect of 
success, the appeal must be dismissed in its 
entirety.

V – Costs

148.  Under Article 69(2) in conjunction with 
Articles 118 and 122(1) of the Rules of Pro
cedure, the unsuccessful party is to be ordered 
to pay the costs if they have been applied for 
in the successful party’s pleadings. Since TGI 
has applied for such an order for costs and  
the Commission has been unsuccessful, the 
Commission must be ordered to pay the costs 
of the proceedings.

149.  Under the first subparagraph of Art
icle  69(4) in conjunction with Articles  118 
and 122(1) of the Rules of Procedure, Mem
ber States which intervene in the proceedings 
at first or second instance are, in principle, to 
bear their own costs.  67

67  — � See the order as to costs in Sweden v Commission, cited 
in footnote 17, paragraph  101 et seq. Of the Member 
States which intervened at first instance, only Sweden 
was awarded costs relating to the appeal procedure as that 
Member State lodged the appeal.
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VI – Conclusion

150.  In the light of the foregoing considerations, I propose that the Court should:

‘(1)	 dismiss the appeal;

(2)	 order the Commission of the European Communities to bear the costs of the 
proceedings;

(3)	 order the Kingdom of Denmark, the Republic of Finland and the Kingdom of 
Sweden to bear their own costs relating to the appeal.’


	Opinion of Advocate General
	I – Introduction
	II – Legal framework
	III – Facts and procedure
	A – Background
	1. Aid procedure C 19/2000
	2. Aid procedure C 44/2001

	B – The present proceedings regarding access to the file
	1. Administrative procedure
	2. Procedure before the Court of First Instance
	3. Appeal procedure


	IV – Legal analysis
	A – Admissibility of the appeal
	B – Substance of the appeal
	1. Undermining of a protected interest (fourth ground of appeal)
	(a) Relationship between principle and exception as regards access to documents
	(b) The necessary probability of the undermining of a protected interest
	(c) The overriding public interest counter-exception
	(d) Application of the right of access to administrative procedures
	(e) The practical difficulties of applying the right of access

	2. The individual examination of documents (third ground of appeal)
	3. Protection of the purpose of investigations
	(a) The status of the aid recipient in aid review procedure
	(b) Confidentiality of communication with the Member State concerned
	(c) Dispensing with individual examination of documents
	(d) Communication with other parties interested in the aid review procedure
	(e) Interim conclusion


	C – Conclusion of the legal assessment

	V – Costs
	VI – Conclusion


