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I — Introductory remarks 

1. The present case concerns a dispute aris­
ing in the course of the performance of a 
contract concluded on 31 January 1990 by 
the Commission of the European Communi­
ties with the Netherlands limited company 
Intelligente systemen, Database toepassin­
gen, Elektronische diensten ('IDE'). The dis­
pute was brought before the Court pursuant 
to the arbitration clause contained in the 
contract, in accordance with Article 181 of 
the EC Treaty. 

2. The action brought by IDE is for pay­
ment of the balance of the maximum contri­

bution provided for in the contract con­
cluded between the parties and the payment 
of damages. The Commission's counterclaim 
is for repayment of the amounts paid by it to 
IDE, together with interest. 

II — Factual and legal context 

A — Community activity of which the con­
tract concluded between the parties forms 
part 

3. On 17 July 1987 the Commission pub­
lished a call for declarations of interest for 
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pilot/demonstration projects aiming at the 
development of a Community information 
services market. 1 

4. On 12 July 1988 the Commission pub­
lished an advance notice of calls for propos­
als for pilot/demonstration projects aiming 
at the development of a Community infor­
mation services market. 2 The Commission 
was to provide financial support for the 
projects within the limits of the budgetary 
appropriations available. The Community's 
average financial support was to be between 
25% and 35% of the total cost of the 
projects. The priority areas selected by the 
Commission included intelligent interfaces 
to electronic information sources. 

5. In July 1988 the Council of Ministers of 
the European Communities approved a plan 
of action for setting up an information ser­
vices market, 3 known as 'Impact', and 
decided (second paragraph of Article 4) that 
the contractors should bear a substantial 
share of the financing amounting to at least 
50% of the total cost. 

B — The contract at issue 

6. On 31 January 1990 the Commission con­
cluded a contract with IDE which, according 
to the wording, concerned the development 
by IDE of software, that is to say, a com­
puter program, consisting in an intelligent 
interface enabling uniform and user-friendly 
consultation of various kinds of information, 
and the setting up of a network giving access 
to interconnected electronic information 
sources, in accordance with the specification 
in the 'technical annex' attached to the con­
tract. The project was to be carried out in 
collaboration with other organizations in the 
Member States and IDE was to coordinate 
their work. 

7. According to the contract, IDE's obliga­
tion to develop software included that of 
creating a toolkit in collaboration with the 
Netherlands research organization T N O and 
the University of Amsterdam. The adapta­
tion of the software to the specific needs of 
the information sources and the establish­
ment of the network was to be carried out 
by a dozen organizations from various 
Member States, most of which owned agri­
cultural activity databases. According to the 
Commission, the development of the soft­
ware amounted to approximately one third 
of the project's total budget, the remainder 
being intended for the completion and estab­
lishment of the network. At the technical 
level, development of the network could 

1 — OJ 1987 C 188, p. 2. 
2 — OJ 1988 C 182, p. 4. 
3 — Council Decision 88/524/EEC of 26 July 1988 concerning 

the establishment of a plan of action for setting up an infor­
mation services market (OJ 1988 L 288, p. 39). 
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only commence after an operational version 
of the toolkit was available to the owners of 
the databases. 

8. Both the rights and the obligations of the 
contractors are defined in the contract and in 
annexes I, II and III thereto. 

9. Article 1, entitled 'Subject-matter of the 
contract', provides as follows: 

'Within the framework of the Impact pro­
gramme of the European Economic Com­
munity (Council Decision of 26/7/88), the 
Contractor hereby undertakes to carry out 
the work set out in Annex I and entitled 
"Domain Independent Intelligent Infor­
mation Services Network Interface 
— Disnet" (hereinafter referred to as "the 
Project"). 

...' 

10. Article 2, 'Duration', provides: 

'The Contractor undertakes to carry out the 
Project within 30 months following the date 
of commencement of work, hereinafter 
referred to as "the Operative Commence­
ment Date", in accordance with the timetable 
laid down in Annex I. 

The Contractor shall notify the Commission 
in writing of the Operative Commencement 
Date within one month of signature of the 
contract.' 

11. Article 3, 'Reports and deliverables', 
provides: 

'3.1 The Contractor shall submit to the 
Commission the following reports, stating 
the progress of work and the results 
obtained, together with statements of expen­
diture incurred during the preceding period: 

— first progress report (3 copies) within 6 
months of the Operative Commencement 
Date; 
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— second progress report (3 copies) within 
12 months of the Operative Commence­
ment Date; 

— third progress report (3 copies) within 18 
months of the Operative Commencement 
Date; 

— fourth progress report (3 copies) within 
24 months of the Operative Commence­
ment Date. 

In addition, the Contractor shall submit to 
the Commission: 

— Management Reports (3 copies) every 3 
months; 

— edited progress reports suitable for pub­
lication every 12 months after the Opera­
tive Commencement Date. 

3.2 On completion of the work, the Con­
tractor shall make a demonstration of the 
successful completion of the Project on the 
premises of the Commission in Luxembourg, 
or at an alternative location acceptable to the 
Commission. 

3.3 Within two months of the completion, 
cessation or termination of the work pro­
gramme set out in Annex I, the Contractor 
shall furnish to the Commission a final com­
prehensive report covering the whole 
project. It shall be accompanied by a consoli­
dated statement of expenditure together with 
supporting documents and the accounts will 
thereby be considered closed. 

3.4 Deliverables are any significant outputs 
of the Project to be submitted in accordance 
with Annex I.' 

12. Article 4 contains the 'Financial provi­
sions': 

'4.1 The total estimated costs of the Project 
are 2 349 400 ECU (two million three hun­
dred forty-nine thousand four hundred 
European Currency Units), for the work 
specified in Annex I. 
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4.2 The European Economic Community 
shall grant to the Contractor a financial con­
tribution of 38, 74% of the actual cost 
incurred in carrying out the work specified 
in Annex I, exclusive of tax, as verified and 
accepted by the Commission, but shall not in 
any event exceed 909 900 ECU ...' 

13. Article 5, 'Payments', fixes the timetable 
for the Commission to fulfil its obligations 
as regards payments: 

'5.1 The European Economic Community 
shall pay its financial contribution by instal­
ments in ECU as follows: 

(a) an advance payment of 136 485 ECU 
(15% of the maximum financial contri­
bution) within 2 months after the Com­
mission has been informed pursuant to 
Article 2 of the Operative Commence­
ment Date; 

(b) periodic payments within 2 months in 
respect of the statements of expenditure 

and following approval by the Commis­
sion of the progress reports to be sub­
mitted in accordance with Article 3 of 
this contract. Periodic payments shall be 
calculated by reference to the percentage 
given in Article 4.2 heretofore applied to 
the approved statement of expenditure 
and by deduction of 15% representing a 
proportionate amount of the advance 
payment. Such payments shall be consid­
ered as advances until acceptance of the 
appropriate deliverables specified in 
Annex I; 

(c) a retention shall be made of 20% of the 
total financial contribution. This reten­
tion shall be released as required to pay 
the outstanding balance of the financial 
contribution after approval by the Com­
mission of all the reports and any other 
deliverables required by this contract, 
and of the consolidated cost statement; 

(d) the total of the advance and periodic 
payments shall not exceed the total 
financial contribution of the Commis­
sion less the amount deducted by way of 
retention. 
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5.2 The Commission, after notifying the 
Contractor, may defer or modify the various 
payments if verifications of the documents 
and information provided for in Article 3 
and in paragraphs 3 and 4 of Article 5 reveals 
irregularities, and in particular in the case 
that the work is not being carried out in 
accordance with the programme in Annex I, 
or that the statement of expenditure does not 
correspond to the work actually carried out 
or fundamentally deviates from the cost esti­
mates in Annex I. In such cases, payment 
may be made only after the Contractor has 
provided satisfactory explanations. Where 
verification reveals that certain amounts have 
been wrongly paid to the Contractor, he 
shall repay them immediately to the Com­
mission. 

5.3 The Contractor shall, following the 
completion of the work, demonstrate, as 
mentioned under Article 3.2. above, the suc­
cessful completion of the project to the 
Commission's representatives. Failing such 
demonstration, the Commission may request 
full or partial repayment of the amounts paid 
as financial contribution together with inter­
est on those amounts from the end of one 
month following the Commission's request. 
The rate of interest applied shall be the aver­
age over three months of the inter-bank rate 
for ECUs plus two per cent on the first day 
of the month of the Commission's request. 

5.4 ...' 

14. Article 6 of the contract, Organization 
and performance of the work', provides as 
follows: 

'6.1 Technical and financial responsibility 

The Contractor shall have technical and 
financial responsibility for the work speci­
fied in Annex I. He shall provide the person­
nel, facilities, equipment and materials neces­
sary for the proper performance of the 
contract. In so far as the work is to be car­
ried out by organisations associated with the 
Contractor for this purpose, the Contractor 
is responsible for ensuring that the Commu­
nity financial contribution is shared amongst 
the participating organisations according to 
the progress of work and the participation of 
each organisation. 

6.2 Participation of third parties in carrying 
out the project 

6.2.1 The Contractor, acting in accordance 
with the procedure laid down in 
Article 6.2.2, may entrust the performance of 
part of the work programme set out in 
Annex I to third parties, whether natural or 
legal persons. He shall not thereby be 
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released from his obligations to the Commu­
nity under this contract, in particular as 
regards his technical and financial responsi­
bility as referred to in paragraph 1 hereof. 

6.2.2 The drafts of all subcontracts whereby 
the Contractor proposes to have part of the 
work programme carried out by a third 
party must be notified by registered letter to 
the Commission, which may, provided it acts 
within 15 working days following the receipt 
of such a letter, refuse to approve the sub­
contracting. If the Commission does not act 
within the prescribed period it shall be 
deemed to have approved the sub­
contracting. 

6.2.3 The requirements of the present 
Article shall not apply to day-to-day orders 
for materials, equipment and services made 
in conformity with the work programme set 
out in Annex I. 

6.2.4 With respect to any right of the Com­
mission under this contract and in particular 
concerning the performance of the work or 
any technical or financial control, the Con­
tractor shall impose on any sub-Contractor 
the same obligations as would apply to him 
under this contract were he to do the work 
himself. 

6.3 Duty to provide information 

The Contractor shall, without delay, provide 
the Commission with full particulars of any 
incident or event likely to prejudice the per­
formance of this contract. 

6.4 Technical and financial control 

6.4.1 The Contractor shall, without delay, 
supply the Commission with any infor­
mation which the latter may request con­
cerning the implementation of the work pro­
gramme specified in Annex I and during the 
five years following its completion or cessa­
tion. 

6.4.2 The Contractor shall make available to 
the Commission and to the Court of Audi­
tors of the European Communities the tech­
nical and financial documents required to 
verify that the work programme is or has 
been carried out; such documents may, if 
necessary, be verified at the place where they 
are normally kept. 

6.5 ...' 
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15. Article 7 is entitled Ownership and 
exploitation of results'. Under Annex II, to 
which Article 7 refers, it is for the Contrac­
tor to exploit and circulate the results of the 
project, since they are its property. 

16. Article 8, 'Liability', provides: 

'8.1 The Contractor shall be solely liable for 
any loss, damage or injury suffered by him 
in or in connection with the performance of 
this contract. 

8.2 The Contractor shall be solely liable for 
any loss, damage or injury to its employees 
or to third parties resulting from the perfor­
mance of this contract. It shall hold the 
Commission fully indemnified against any 
award of damage, together with such legal 
costs as may be awarded with them, made in 
favour of a third party for loss, damage or 
injury arising out of the execution of this 
contract.' 

17. Article 9, 'Variations or additions', pro­
vides: 

'Any variation of or addition to provisions 
of this contract must be agreed in writing 
between the parties hereto. The work pro­
gramme and the timetable set out in Annex I 
may be modified by agreement between the 
parties in the light of progress.' 

18. Article 10, 'Termination in the event of 
the Contractor's breach', is worded as fol­
lows: 

'In the event of non-performance by the 
Contractor of one or more of its obligations 
under this contract the Commission may, by 
registered post with acknowledgement of 
service, serve notice upon the Contractor. If 
on the expiry of one month following such 
service the Contractor is still in breach of its 
obligation, the Commission may without 
further formality terminate the contract. The 
contract may also be terminated where in 
order to obtain the subsidy the Contractor 
has made false statements and may properly 
be held responsible for such statements. In 
both cases, the Contractor shall immediately 
repay to the Commission the amount of the 
subsidies received by it, together with inter­
est from the end of the period of one month 
referred to above. The rate of interest shall 
be the average over three months of the 
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inter-bank rate for ECUs plus two per cent 
on the first day of the month during which 
the said period expires.' 

19. Article 14, 'Annexes', provides: 

'Annexes I, II and III form an integral part 
of this contract.' 

Annex I, 'Disnet Technical Annex', describes 
in particular the project in detail and con­
tains a workplan. Annex II is entided 'Own­
ership, commercial exploitation and circula­
tion of the results of the project'. Finally, 
Annex III lists the allowable costs. 

20. According to Article 16, 'Applicable law 
and conferment of jurisdiction': 

'The provisions of the law of the Grand 
Duchy of Luxembourg shall govern exclus­
ively this contract and shall likewise apply to 
all rights and obligations of the parties not 
laid down therein. 

Failing a settlement by mutual agreement, 
the Court of Justice of the European Com­
munities shall have sole jurisdiction to settle 
any dispute between the contracting parties 
concerning this contract.' 

C — The background to the dispute 

21. 15 March 1990 was fixed as the date for 
the launching of the Disnet project. Accord­
ing to the contract, the work was to be com­
pleted by 15 September 1992. 

22. According to the first six-month 
progress report, the technical programme 
was being carried out as provided in the con­
tract although, according to the Commis­
sion, organizations collaborating with IDE 
expressed certain unease because the compo­
sition of the consortium was unstable and, 
furthermore, IDE had not paid to those 
organizations their share of the Community 
contribution. 

23. Following an inspection in October 
1991, an expert, whose impartiality is chal­
lenged by IDE, found in his report of 3 
December 1991 that the project as completed 
did not fulfil the contractual obligations and 
he recommended that the Commission 
should suspend its financial support. 
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24. In May 1992 the Commission ordered a 
financial audit of the project. According to 
the report drawn up on 22 June 1992 by the 
accountants appointed for the purpose, IDE 
had, without seeking the Commission's 
approval, sub-contracted part of the work to 
Hungarian undertakings. The report, which 
covered the first 18 months of the project, 
challenged the statements of expenditure and 
for that reason proposed to reduce the 
declared expenditure by 34%. 

25. In March and April 1992 the Commis­
sion invited IDE to Luxembourg in order to 
discuss problems which, in its view, had 
arisen in the performance of the contract. In 
its correspondence with IDE, the Commis­
sion also mentioned the changes in the com­
position of the group of organizations col­
laborating with IDE, the delay with which 
IDE communicated to them the results of 
the work and various technical failures. 

26. As a result, the technical annex to the 
contract was amended. 

27. On 12 February 1993 the Commission 
and IDE agreed to extend the duration of the 
contract by six months, that is to say until 
15 March 1993. 

28. On 11 March 1993 IDE sent the Com­
mission the software it had undertaken to 
design, taking the view that it had discharged 
all its obligations as set forth in the contract 
and its annexes. More specifically, IDE sent 
the Commission three diskettes labelled 
'Disnet final beta release 3' together with a 
number of documents. 

29. In a letter dated 30 April 1993 the Com­
mission pointed out that the product deliv­
ered did not comply with the specifications 
in the technical annex. Moreover, it empha­
sized that IDE had not paid to the group of 
companies collaborating with it on the 
project, the membership of which, according 
to the Commission, was continually chang­
ing, the sums due to them, even though the 
Commission had already paid to IDE 
ECU 533 456. It stated that it would not 
insist on a demonstration of the finished 
product in order to avoid additional costs 
and because, in its view, it did not appear 
that such a demonstration would change its 
initial negative assessment. Moreover, by 
way of an amicable settlement, it proposed 
to limit its contribution to 75% of the maxi­
mum amount provided for in the contract 
(ECU 682 425) and not to pay the remainder 
(ECU 682 425 less ECU 533 456, that is to 
say ECU 148 969) until IDE had submitted 
the final report and a consolidated statement 
of expenditure and proved that it had ful­
filled all its contractual and financial obliga­
tions in respect of all its existing and former 
partners. 

30. On 31 May 1993 IDE rejected the Com­
mission's proposal. 
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31. By letter of 17 June 1993 the Commis­
sion, in reliance on the terms of the contract, 
decided to request IDE to make a demon­
stration before an 'Evaluation Panel' to 
establish that the project was duly com­
pleted. 

32. Although it was prepared to demonstrate 
the project, IDE expressed reservations on 
account of the fact that the Commission had 
already made it known that it did not insist 
on a demonstration of the results of the Dis-
net project. 

33. The 'Evaluation Panel' was composed of 
two Commission officials who had not taken 
part in the Disnet project and an expert who, 
according to the Commission, had been 
approved by IDE. The work of the 'Panel' 
was also followed by two observers, one act­
ing on behalf of the Commission and the 
other on behalf of IDE. 

34. The demonstration took place on 20 July 
1993. The software demonstrated was that 
sent to the Commission on 11 March 1993. 
However, it appears from the 'Panel's' report 
that a more recent version, submitted by 
IDE after the expiry of the contract, was also 
examined. 

35. It appears from the report, dated 30 July 
1993, drawn up by the two Commission 
officials who were members of the 'Evalua­
tion Panel' and from the report dated 2 
August 1993, drawn up by the observer 
appointed by the Commission that, regard­
less of which of the two versions of the 
project was to be considered the definitive 
version, the software presented by IDE was 
defective. 

36. According to the 'Panel's' report, (a) the 
software only met between 50% and 75% of 
the specifications in the technical annex to 
the contract and (b) the network part of the 
Disnet project was missing. 

37. According to the Commission, the third 
member of the 'Evaluation Panel' concurred 
with the findings of the report of 30 July 
1993. Unlike the observer appointed by the 
Commission, the observer appointed by IDE 
did not submit a report. 

38. On 7 September 1993 the Commission 
sent those reports to IDE. In a covering let­
ter it made the following observations: (a) 
IDE had failed to fulfil its obligations under 
the specifications in the technical annex to 
the contract; (b) the final report, dated 
17 May 1993, received by the Commission 
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was unsatisfactory; (c) the statement of 
expenditure covering the fifth half-year 
period was not in conformity with the con­
tract; (d) the Commission had not received 
the statement of expenditure for the sixth 
half-year; and (e) it had not received the 
documents necessary to evaluate the total 
cost of the project. The Commission indi­
cated that it would not make any further 
payments and that it expected to recover the 
sums already paid. 

39. On 15 and 27 September, IDE informed 
the Commission of its reservations as to the 
findings of the evaluation report, insisted 
that the demonstration had taken place 
under particularly difficult circumstances and 
challenged a number of the 'Panel's' techni­
cal evaluations. 

III — Forms of order sought by the parties 

40. By application lodged at the Court Reg­
istry on 15 April 1994, IDE sought an order 
of the Court requiring the Commission to 
fulfil all its contractual obligations and make 
good the damage which it caused to IDE as a 
result of its failure to fulfil those obligations. 

41. More specifically, IDE claims that the 
Court should: 

— order the Commission to pay to IDE (a) 
ECU 376 500, 4 (b) extrajudicial costs of 
ECU 37 650, (c) interest at the rate pre­
scribed by law from 31 May 1993 until 
the day on which full settlement is made 
and (d) compensation in respect of any 
other damage suffered by IDE as a result 
of the Commission's conduct contrary to 
its contractual obligations; 

— order the Commission to pay the costs 
under Article 69 of the Rules of Pro­
cedure. 

42. The Commission, first by letter dated 29 
June 1994 and subsequently by a counter­
claim submitted to the Court on 7 July 1994, 
sought the repayment of the amounts paid to 
IDE, together with interest. 

4 — The amount claimed by IDE is ECU 376 500. This sum 
together with the amount already received totals 
ECU 909 956. IDE clearly seeks payment of the maximum 
contribution (ECU 909 900) provided for in Article 4.1 of 
the contract. 
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43. The Commission contends that the 
Court should: 

— dismiss the action as unfounded; 

— order the applicant to pay to the Com­
mission ECU 533 456, together with 
interest at 7.97% per annum; 

— order the applicant to pay the costs of the 
proceedings. 

44. With regard specifically to the Commis­
sion's counterclaim, IDE contends that the 
Court should: 

— declare the Commission's counterclaim 
inadmissible or, at least, dismiss it and 
order the Commission to pay the costs. 

IV — Admissibility of the counterclaim 

45. In its reply to the counterclaim made by 
the Commission, IDE raises the question of 
its admissibility. It plainly considers that the 
Court has no jurisdiction to hear and deter­
mine the counterclaim. 

46. On that point, I would refer to the rel­
evant case-law of the Court, 5 according to 
which (a) the conditions governing the 
admissibility of a counterclaim are to be 
assessed on the basis of the provisions of the 
Treaty, that is to say, the question whether it 
has jurisdiction to hear and determine a 
counterclaim and, more generally, any ques­
tion related to its admissibility must be 
assessed solely in the light of Article 42 of 
the ECSC Treaty, Article 181 of the EEC 
Treaty, Article 153 of the EAEC Treaty and 
the Court's Rules of Procedure and (b) the 
jurisdiction of the Court to hear and deter­
mine claims which arise from a contract con­
cluded with the Community and containing 
an arbitration clause, or claims that are 
directly connected with the obligations aris­
ing from that contract, means that it also has 
jurisdiction to hear and determine a counter­
claim arising from the same contract or from 
the facts on which the principal claim is 
based. 

5 — See Case 426/85 Commission v Zoubek [1986] ECR 4057, 
paragraphs 10 and 11. 

I -818 



IDE v COMMISSION 

47. In view of that case-law and since the 
Commission's claim derives from the con­
tract which forms the subject-matter of the 
principal claim, it is clear that the Court also 
has jurisdiction to hear and determine the 
counterclaim. 

V — Main heads of the principal claim and 
counterclaim 

48. In its counterclaim the Commission, 
relying on Article 5.3 of the contract, seeks 
the repayment by IDE of the sums it has 
paid to it, together with interest. The Com­
mission bases this head of claim mainly on 
the negative report of the 'Evaluation Panel', 
according to which the product delivered by 
IDE did not fully satisfy all the specifica­
tions set forth in the technical annex. The 
Commission considers that the fact that IDE 
did not fulfil its obligation to supply a prod­
uct corresponding to all the specifications in 
the technical annex constitutes sufficient 
grounds for upholding its counterclaim. Its 
submissions concerning IDE's failure to ful­
fil other contractual obligations must be 
regarded as put forward in the alternative. 

49. IDE claims that the 'Evaluation Panel's' 
report is not reliable, first, because it was not 
certain that that 'Panel' was objective and, 
secondly, because its evaluation of the prod­
uct was erroneous in substance. It also states 

that it fulfilled all its obligations and accord­
ingly requests the Court to order the Com­
mission to pay to it the remainder of the 
contribution, together with interest, and to 
make good all other damage suffered by it. 

50. The respective submissions of the parties 
should now be dealt with as follows: first, 
the parties' submissions as regards the objec­
tivity of the 'Evaluation Panel'; secondly, 
those relating to the evaluation conditions 
and criteria of the product delivered; thirdly, 
the parties' respective arguments concerning 
the extent to which IDE fulfilled its principal 
obligation, namely to deliver a product in 
conformity with the specifications imposed; 
finally, I will deal with the Commission's 
submissions on IDE's failure to fulfil other 
contractual obligations and the latter's sub­
missions with regard to the Commission's 
failure to fulfil its contractual obligations. 

A — Objectivity of the 'Evaluation Panel' 

51. In the documents it lodged in reply to 
the Commission's submissions (paragraph 11 
of the reply in the main proceedings and in 
the reply to the counterclaim) and also dur­
ing the hearing IDE challenged the 'Evalua­
tion Panel's' objectivity on the following 
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grounds: (a) there was no provision in the 
contract for its establishment; (b) its compo­
sition was decided solely by the Commis­
sion; (c) its members were paid by the Com­
mission; (d) the 'Panel' leaned in favour of 
the Commission, since it had been appointed 
by it. This means that IDE is challenging the 
impartiality of the 'Panel' of three members 
appointed by the Commission to evaluate 
the results of the Disnet project delivered to 
it by IDE and is requesting, therefore, that a 
new experts' report be obtained. 

52. Article 5.3 of the contract provides that, 
on completion of the work, the Contractor is 
to demonstrate the successful completion of 
the project to the Commission's representa­
tives. The contract gives the Commission the 
right to require IDE to carry out such dem­
onstration to its representatives after 
completion of the work connected with the 
Disnet project. 

53. It is true that the contract does not 
specify the body before which such a dem­
onstration is to be carried out. However, 
from the wording of the contract, interpreted 
in the light of Article 1135 of the Civil Code 
of the Grand Duchy of Luxembourg, 6 

which is applicable in the present case, it fol­
lows that the clause concerning the demon­
stration carried out on the Commission's 
premises before the representatives 

appointed by it, since they were to represent 
it, means that the said demonstration was to 
take place before persons who would com­
prise, albeit informally, an 'Evaluation Panel' 
and who would be in possession of the tech­
nical knowledge necessary to evaluate the 
demonstration. 

54. The Commission states that it had 
appointed two of the three members of the 
'Panel' itself who were officials of its staff, 
and that IDE had appointed the third mem­
ber to act as an independent expert. IDE cat­
egorically denied having appointed the third 
member of the 'Panel' and claimed that the 
Commission had refused to allow a person 
appointed by IDE to participate in the 
'Panel'. 

55. However, since the contract confers on 
the Commission the power to appoint all of 
the members of the informal 'Evaluation 
Panel', there is no particular purpose in 
ascertaining whether or not IDE appointed 
one of its members. 

56. Moreover, the fact that the third member 
of the 'Panel' was paid by the Commission, 
as IDE points out (paragraph 18 of the 
rejoinder to the counterclaim) is not, of 
itself, of any particular significance because, 
since, pursuant to the contract, the Commis­
sion appointed the members of the 'Panel', it 
was obliged a fortiori to pay them. 

6 — According to Article 1135, a contract is binding not only as 
regards its express terms but also as regards all consequences 
which, according to its nature, flow from it by virtue of 
equity, custom or statute. 
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57. Furthermore, the question whether or 
not the members of the 'Panel' had been 
involved in the Disnet project is irrelevant 
since, according to the contract, the Com­
mission was unfettered as to whom it 
appointed. 

58. Accordingly, the impartiality of the 
'Panel' cannot be called in question merely 
on the grounds that the Commission alone 
had appointed and paid its members. 

59. The Commission points out that the two 
members of the 'Panel' drew up the report 
and the third member who, as it maintains, 
had been appointed by IDE, approved its 
conclusions by fax. That much is set out in 
the letter of 30 July 1993 which the two 
other members of the 'Panel' sent to the 
Commission official responsible for the 
supervision of the Disnet project (Annex XV 
to the application). 

60. To this IDE objects the 'Panel' acted 
with partiality to the benefit of the Commis­
sion since, by letter of 30 April 1993, the 
official whom the Commission had placed in 
charge of the project had clearly indicated 
that the Commission no longer insisted on a 
demonstration of the end product. 

61. However, IDE has not substantiated 
those assertions, which must therefore be 
disregarded. 

62. That the objectivity of the 'Panel' cannot 
be put in question is also clear from the fact 
that, of the observers whom the contracting 
parties had appointed as independent experts 
for the purposes of following the demonstra­
tion, only the Commission's expert drew up 
a report, dated 2 August 1993 (Annex III to 
the defence), in which he confirmed the con­
clusions of the 'Evaluation Panel' on the 
matter, while the expert appointed by IDE 
had not submitted a report. 

63. IDE's representative stated at the hearing 
that its observer had not had the chance to 
participate in the discussion and that was 
why he had not lodged a report; after a dis­
cussion with him, IDE had itself lodged a 
report. However, the Commission's repre­
sentative replied that the recording of the 
conversations during the demonstration 
proved the opposite. 

64. The vague and unsubstantiated assertions 
put forward by IDE to challenge the impar­
tiality of the 'Evaluation Panel' must there­
fore be rejected. 
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65. Moreover, in view of the foregoing 
analysis, IDE's request that a fresh expert's 
report should be obtained should also be 
rejected since the mere fact that the Com­
mission, exercising the rights conferred on it 
by the contract itself, appointed the members 
of the 'Panel' does not prove that the latter 
acted with partiality. 

B — The circumstances in which the product 
delivered was evaluated and the criteria 
applied in that evaluation 

66. Article 3.2 of the contract provides that, 
on completion of the work, the contractor is 
to make a demonstration of the successful 
completion of the project on the premises of 
the Commission in Luxembourg, or at an 
alternative location acceptable to the Com­
mission. 

67. IDE requested that the 'Evaluation 
Panel' should examine the delivered product 
in a place, at a date and under conditions 
acceptable to the Commission. Specifically, 
in his letter of 12 July 1993, attached to the 
application to the Court, IDE's lawyer pro­
posed that the demonstration take place in 
Luxembourg at specified premises which, in 
its view, had the necessary infrastructure. He 
also requested that someone of its choice 
should take part in the work of the 'Panel' as 
an independent expert. The Commission 
finally agreed to those proposals by letter of 
14 July 1993. 

68. In that same letter, IDE's lawyer pro­
posed that the product delivered on 
15 March 1993 and an improved later version 
should be evaluated. The Commission 
refused (see its letter of 16 July 1993), but 
finally a later version of the original product 
was also demonstrated to the 'Panel' as con­
firmed by the latter in its report. 

69. In the aforementioned letter of 12 July 
1993, IDE's lawyer indicated a number of 
essential aspects which were to be demon­
strated. He also mentioned four different 
options for the demonstration and pointed 
out a number of possible technical difficulties 
that the Luxembourg demonstration might 
present. 

70. The Commission pointed out in the 
abovementioned letter of 14 July 1993 that 
the evaluation criteria which the 'Panel' 
would apply in carrying out the duties 
assigned to it would be the elements set out 
in the technical annex and that the evaluation 
would focus on the aspects to which the 
Commission official in charge of the supervi­
sion of the project had objected in his letter 
to IDE of 30 April 1993 (annexed to IDE's 
application). It expressly excluded that the 
evaluation criteria should be unilaterally 
defined by IDE. It also mentioned a number 
of technical details intended to ensure that 
the demonstration took place under the best 
possible conditions. 
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71. By letter of 15 July 1993, IDE's lawyer 
urged that an environment be created in 
Luxembourg at the site where the demon­
stration was to take place similar to that 
which existed during the installation process 
at the Disnet partners' sites. It appears from 
a letter from the Commission of 16 July 1993 
that special technical facilities had been made 
available to IDE to enable it to conduct the 
demonstration of its product successfully. 

72. As confirmed in the 'Panel's' report, 
IDE was authorized to install the day before 
the demonstration the software it had devel­
oped. The 'Panel' also stated in its report 
that it arrived at its conclusions at the end of 
the demonstration of five hours' duration 
presented by IDE on 20 July 1993 and that 
five hours seemed sufficient to demonstrate 
the end product. It also observed that, 
despite a number of technical problems 
which arose at the beginning of the demon­
stration, IDE had agreed to continue with 
the demonstration. None the less, no inci­
dents attributable to the network occurred, 
according to the 'Panel's' report, once the 
demonstration had begun or during it. 

73. Admittedly, during the demonstration 
IDE mentioned some technical problems 
connected with the site of the demonstration 
and the shortcomings of the local Unix net­
work and the telecommunications links as 
well as other problems which had a detri­
mental effect on the demonstration (see p. 4 
of IDE's comments of 15 September 1993 on 

the evaluation report). Nevertheless, the 
'Panel' rejected those assertions and attrib­
uted the problems to IDE's product's 
incompatibility with the Unix environment. 
Finally, it considered that those problems did 
not undermine the reliability of the test. 

74. In view of the foregoing considerations, 
IDE's submission that the demonstration 
took place under extremely unfavourable 
conditions must be rejected as unfounded. 

C — Performance by IDE of its principal 
obligation 

1) The essential clauses of the contract 

75. It appears from the wording of the con­
tract and of its technical annex that the 
Commission and IDE entered into a synal­
lagmatic contract under which the former 
agreed to pay a sum of money by way of 
contribution for the performance by the lat­
ter of work consisting in the development of 
the Disnet software, which was to be com­
mercially viable and marketable. 
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76. IDE was to coordinate the work of a 
group of organizations from the Member 
States. The product, that is to say the result 
of that work, was to remain the property of 
IDE and the group of partners, as set out in 
detail in Annex II. 

77. The Disnet project was to be carried out 
under the supervision of the Commission 
and the contribution was to be paid on con­
dition that IDE fulfilled all its obligations, as 
is expressly stated in Clause 5.1(c) of the 
contract. That contribution covered 38.4% 
rather than the whole of the actual cost of 
the project. 

78. IDE states (at paragraph 13 of its state­
ment in reply to the defence and in answer 
to the counterclaim) that it was not merely 
open to but was incumbent on the Commis­
sion to pay the whole of the sum agreed. 
Such payment was not to be made unless 
IDE fulfilled with all due diligence its obli­
gations under the contract and its annexes. 

2) The subject-matter of IDE's part of the 
contract 

79. Since Clause 16 of the contract states 
that the law of the Grand Duchy of Luxem­
bourg is applicable, it is necessary to examine 

the provisions of Luxembourg law governing 
the resolution of disputes relating to the 
interpretation of the clauses of a contract 
which concern the subject-matter of the ser­
vices to be provided. The court adjudicating 
on the merits may, considering the clauses of 
a contract in the light of Articles 1134 and 
1135 of the Civil Code, 7 make certain find­
ings regarding the content of the obligations 
of the parties. 

80. IDE undertook to produce a 'domain 
independent intelligent information services 
network interface', namely the Disnet soft­
ware. 

81. According to the contract (Clause 1) and 
the technical annex, the subject of the con­
tract was the production of software, that is 
to say a computer program, capable of being 
used in different domains for different pur­
poses. This was to be achieved by means of 
the installation of a network interface which 
would allow access to interconnected sources 
of electronic information. 

82. In both the original and the amended 
versions of the technical annex (p. 3 et seq.), 
it is provided that there are three end prod­
ucts: (a) the Disnet software, which should 
be marketable and should run under DOS, 

7 — Article 1134 of the Civil Code provides that contracts law­
fully entered into have the force of law for the contracting 
parties. It thus reproduces the principle of Roman law that 
'pacta sunt servanda'. It further provides that contracts must 
be performed in good faith. Article 1135 has already been 
referred to at footnote 6 above. 
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Windows 3 and Unix; (b) a network to be set 
up between a number of European hosts 
and networks using the Disnet interface; and 
(c) applications that were to be built using 
the Disnet interface by a number of 
organizations participating in the Disnet 
project. 

83. It is apparent from the whole of the 
documents relating to the principal claim and 
to the counterclaim, as well as from the hear­
ing that in the present case there is a funda­
mental divergence of views as to the subject-
matter of the contract and, consequently, as 
to whether or not the product delivered to 
the Commission by IDE was in conformity 
with the specifications set out in the contract 
and defined in the technical annex. 

84. According to the Commission, the prod­
uct delivered by IDE did not meet the speci­
fications of the contract: it did not have the 
agreed features because it did not work as 
expected and was not marketable, as required 
by the technical annex, that is to say that it 
was not sufficiently commercially attractive 
to enable it to be exploited on the market 
(paragraph 7 et seq. of the statement in 
rejoinder in the original action and in reply 
in the counterclaim proceedings). 

85. IDE refuted those assertions and main­
tained that it had fulfilled all its obligations. 

More specifically, it states that the three 
objectives of the project were attained. Those 
objectives consisted in producing Disnet: (a) 
as a toolkit; (b) as a network; and (c) as a 
basis for a large range of applications to be 
built by its partners (p. 2 of the letter of 
2 May 1993, which is attached to the applica­
tion and which IDE sent to the project 
supervisor appointed by the Commission). 

86. IDE states (paragraph 9 of its rejoinder 
in the counterclaim proceedings) that the 
product which it delivered was commercially 
attractive enough to be exploited on the mar­
ket and that external observers had acknowl­
edged as much. At the hearing it described 
the product as delivered as outstanding, as 
constituting software which was ahead of its 
time and as commercially successful. 

87. Similarly, IDE, relying on the technical 
annex, considers (paragraph 1 of its reply in 
the original action and in its defence to the 
counterclaim) that it had undertaken to 
deliver a beta release toolkit, but not a stable 
software ready for sale on the market, on the 
ground that that requirement is contrary to 
the contract itself. 

88. In support of its contention that it was 
not bound to present a product with the 
abovementioned features, as required by the 
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Commission, IDE states that a correspond­
ing increment to the Community contribu­
tion had not been provided for (paragraph 1 
of the reply in the original action and the 
defence to the counterclaim). 

89. In the light of the foregoing analysis, 
with regard to the product which IDE had 
undertaken to deliver, I have to take the view 
that the term 'marketable product' used in 
the technical annex with regard to Disnet 
describes a product with characteristics (such 
as its stability and fitness for the purpose to 
be served) such that it is capable of being 
exploited on the market. Accordingly, IDE's 
contention that it would run counter to the 
contract itself to require it to deliver stable 
software ready for sale on the market is 
unfounded. However, the fact that the 
resources made available by the Commission 
were inadequate, as it claims, does not sub­
stantiate its assertions regarding the charac­
teristics of the product which it was to 
deliver. Moreover, IDE states that the end 
product, with the improvements it had 
already incorporated, is commercially suc­
cessful. 

90. IDE also maintains that it was to deliver 
a pilot/demonstration project (paragraph 8 
of its rejoinder in the counterclaim proceed­
ings) and relies on this point on a Commis­
sion document, dated December 1992 and 
attached to that rejoinder, in which the 

Commission describes the Disnet project as 
a pilot/demonstration project. 

91. The fact that the Commission describes 
the Disnet project as a pilot/demonstration 
project is of no particular significance 
because it is the contract alone which is 
binding on the contracting parties. More par­
ticularly, the precise characteristics and, more 
generally, the description of the project are 
laid down in the contract itself and in its 
technical annex and the fact that the Com­
mission describes the project in a certain way 
in some other document unconnected with 
the contract cannot in itself alter the obliga­
tions of the parties. 

92. IDE emphasized at the hearing that it 
was necessary to take into account the deve­
lopment of the software, which is a collec­
tion of extremely complex data which is con­
stantly evolving. It pointed out that the final 
version of Disnet had reached a particularly 
advanced stage, that it was nearly completed, 
that it met all the specifications of the con­
tract and took into account technological 
developments, since the contract had been 
signed on 31 January 1990. It concluded by 
saying that the project was in its initial stages 
and would be completed in the form of a 
network. That network was ultimately cre­
ated by the group of organizations collabo­
rating with IDE and belonging to all the 
Member States of the Community. 
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93. Those assertions of IDE's are, however, 
unfounded. The question whether IDE ful­
filled all its obligations must obviously be 
decided on the basis of the provisions of the 
contract. Accordingly, it is irrelevant that 
IDE fulfilled them at a later date, after the 
expiry of the time-limits laid down in the 
contract. 

94. Finally, particular mention must be made 
of a point on which the Commission and 
IDE do not agree (paragraph 2 of the state­
ment in reply to the defence and in answer 
to the counterclaim). In its original wording, 
the technical annex (p. 2) states in particular 
that 'a natural language facility using a lim­
ited syntax and vocabulary will be offered as 
extras', whereas, in the later, amended, ver­
sion, the words 'as extras' and the relevant 
explanatory note were deleted. I consider 
that such a change to the wording is signifi­
cant since it reveals that it was the parties' 
express wish that the end product should 
include a natural language facility using a 
limited syntax and vocabulary. 

95. Moreover, in support of its arguments, 
the Commission lodged (Annex II to the 
statement in rejoinder in the original action 
and in reply in the counterclaim proceed­
ings) a document from IDE entitled 'System 
Design' which deals with the natural 

language module which is considered to be 
an element of the overall project. 

96. Accordingly, IDE's assertion that the 
contract did not expressly provide that it was 
to develop a natural language processing 
module is unfounded. The question as to 
who would ultimately develop that part of 
the project was left to IDE's discretion, pro­
vided that the expected result was attained in 
conformity with the provisions of the con­
tract. Moreover, IDE points out that that 
part of the project was ultimately completed, 
even though the Commission was not satis­
fied with the final result. 

3) The 'Evaluation Panel's' report 

97. In its report the 'Evaluation Panel' 
acknowledged that the conceptual basis for 
Disnet was innovative and raised high expec­
tations. However, it found that the end 
product as demonstrated did not live up to 
those expectations, that is to say, it did not 
meet the specifications set out in the techni­
cal annex. It emphasized that that finding 
held true irrespective of whichever version of 
Disnet was considered. 
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98. More specifically, according to the 
'Panel', IDE only met the first of its obliga­
tions, namely the creation of a toolkit, and 
then not entirely successfully. The toolkit 
did not constitute a completed and market­
able product; it met only to a limited extent 
objectives fixed, particularly as regards the 
knowledge base and the natural language 
component of the interface. The product as 
delivered was unstable and required subse­
quent improvement. 

99. Moreover, according to the 'Panel's' 
report, IDE failed to deliver two products 
which were also included in the contract: it 
did not complete the network or the 
domain-specific applications of the toolkit. 

100. In view of the foregoing, the 'Panel' 
considered that the Disnet project had not 
been successfully completed and that it met 
between 50% and 75% of the specifications 
set out in the technical annex. 

101. In a report lodged on 2 August 1993 
(annexed to the defence), the expert 
appointed by the Commission made similar 
negative observations on the results of the 
demonstration. 

102. In a subsequent report dated 15 Sep­
tember 1993, IDE challenged the findings 
contained in the 'Panel's' report and in par­
ticular the criticisms on which the 'Panel' 
had based its evaluation of the product 
which IDE had demonstrated to it. IDE also 
denied that it had failed to deliver two of the 
three products referred to in the contract, the 
network and the domain-specific applica­
tions of the toolkit, and maintained that a 
demonstration which also covered those 
aspects would have required more time. 
However, all were agreed that the time allo­
cated for that demonstration had been 
adequate. 

103. It follows from the foregoing consider­
ations that the 'Evaluation Panel's' report is 
not lacking in objectivity and that its find­
ings must be accepted, namely that IDE did 
not fulfil its obligations. Moreover, IDE has 
not furnished any evidence such as to sup­
port its argument and thus refute the 'Pan­
el's' unfavourable substantive evaluation 
according to which the product demon­
strated did not meet the specifications set out 
in the technical annex. Nor did the expert 
appointed by IDE issue an opinion in writ­
ing to the contrary. 

4) The question whether IDE failed to fulfil 
its principal obligation 

104. The object of the contract concluded 
between the Commission and IDE was to 
create a marketable domain-independent 
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intelligent information services network 
interface. As I have observed above, the 
technical annex, in both its original and 
amended forms (p. 3 et seq.), provides that 
the project which IDE was to demonstrate 
and deliver to the Commission was to 
comprise the following three end products: 
(a) the Disnet toolkit; (b) the network, to be 
set up between a number of European hosts 
and networks using the Disnet interface; and 
(c) the applications that could be built, using 
the Disnet interface, by a number of 
organizations participating in the Disnet 
project. Thus, IDE was to provide a service 
relating to three different products which 
may be regarded as equally important to the 
completion of the work. 

105. Article 5.3 of the contract provided that 
should no such demonstration of the project 
take place or the demonstration not be suc­
cessful, the Commission could call for full or 
partial repayment of the amounts paid as a 
financial contribution together with interest. 
From that article, in my opinion, the follow­
ing inferences may be drawn: 

(a) The Commission may call for total 
repayment of the amounts paid only 
where no demonstration takes place or 
the end product demonstrated does not 
at all meet (or meets only to a negligible 

extent) the specifications in the contract 
and the technical annex. 

(b) Where, upon the end product's being 
demonstrated, it is found that the project 
meets only part of the specifications set 
out in the contract, the Commission may 
not call for full repayment of the 
amounts paid by way of financial contri­
bution but only part repayment. In such 
a case, the precise amount which the 
Commission may call to be repaid 
depends on the measure in which the 
product demonstrated meets the specifi­
cation set out in the contract and the 
technical annex. 8 

106. According to the findings of the 'Evalu­
ation Panel', IDE had delivered only the first 
of the three products which it was to supply. 
Furthermore, the completed product, that is 
to say the Disnet toolkit demonstrated, met 
50% to 75% of the specifications in the tech­
nical annex. In view of this, the Commission 
may not call for repayment of the full 
amount of the contribution paid by it but 
only part of that amount. 

8 — That view is confirmed by the fact that, according to Article 
3.4 of the contract, the deliverable products are any signifi­
cant outputs of the completed Disnet project. 
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107. Under Article 4.2 of the contract the 
amount which the Commission was to con­
tribute towards the Disnet project was to be 
ECU 909 900. Two of the three end products 
were missing from the work submitted by 
IDE. Accordingly, the amount of the Com­
munity contribution should be reduced by 
two-thirds. Furthermore, in so far as the end 
product as demonstrated met, albeit in part, 
the specifications set out in the contract, IDE 
is entitled to keep a corresponding propor­
tion of the Community contribution. Thus, 
since the product which was demonstrated 
met 50% to 75% of the specifications in the 
technical annex, IDE should keep 75% of 
the amount of the Community contribution 
corresponding to the first part of the Disnet 
project and repay the remainder which it has 
already received. 

108. Since in my view the three end prod­
ucts were equally important to the comple­
tion of the project as a whole, a third of the 
ECU 909 900, that is to say ECU 303 300, 
corresponds to the completion of each of the 
end products. Thus, since the product deliv­
ered attained 75% of the objectives set, 
according to the evaluation which is most 
favourable to IDE, the latter should keep 
solely the amount remaining after subtract­
ing 25% (that is ECU 75 825) of ECU 
303 300, corresponding to the first of 
the three products encompassed by the 
project. Accordingly, IDE is entitled to 
keep ECU 227 475 (ECU 303 300 less 
ECU 75 825) and must reimburse to the 
Commission ECU 305 981 (ECU 533 456 
less ECU 227 475), together with interest. 
The rate of interest to be applied, fixed in 
accordance with Article 5.3 (in fine) of the 
contract, is, according to the Commission, 

7.97% per annum, a figure which IDE does 
not challenge. Furthermore, interest begins 
to run from the end of one month following 
the date (29 June 1994) on which the Com­
mission called for repayment of the amounts 
already paid, that is to say as from 29 July 
1994. 

D — Failure to fulfil the other contractual 
obligations 

109. For the sake of completeness, I shall 
consider the Commission's alternative sub­
missions relating to the failure of IDE to ful­
fil other contractual obligations. 

110. These submissions are put forward as 
an alternative basis, first for the counterclaim 
for the repayment of the amounts already 
paid and, secondly, for refuting IDE's asser­
tions that it fulfilled all its obligations and 
that the Commission should therefore pay it 
the remainder of its contribution. I shall also 
consider IDE's arguments alleging failure on 
the part of the Commission to fulfil its con­
tractual obligations. 
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1) Failure by IDE to fulfil its obligations to 
manage the project properly and to keep the 
Commission informed 

111. Under Article 3.1 of the contract, the 
contractor, that is to say IDE, was to submit 
to the Commission at regular intervals 
throughout the duration of the work reports 
stating the progress of the work and the 
results obtained, together with statements of 
expenditure incurred during the preceding 
period. 

112. The Commission states that it was not 
able to follow the development of the project 
because IDE failed to keep it informed, an 
obligation laid down in the contract. In par­
ticular, in a letter to IDE dated 7 September 
1993 (Annex XV to the application), the 
Commission states that the statement of 
expenditure it received for the period 
15 March to 15 September 1992 was not in 
conformity with the contract and therefore 
not acceptable since it was contrary to the 
provisions of Annex III to the contract. The 
Commission has not received since then any 
corrected version of that statement of expen­
diture. 

113. In the same letter the Commission 
points out that it has not received the state­
ment of expenditure for the period 15 Sep­
tember 1992 to 15 March 1993. 

114. It appears from reports drawn up at the 
request of the Commission, first, by an inde­
pendent expert and, secondly, by a firm of 
accountants (Annexes I and II to the 
defence), that certain irregularities in the 
sphere of management were noted in IDE's 
implementation of the project. 

115. First, the report of 3 December 1991, 
drawn up by the expert appointed by the 
Commission (pp. 7 and 8), relating to the 
first 18 months of the contract, refers to sig­
nificant deviations from the original cost 
plan and with respect to the overall conduct 
of the project, discrepancies which were not 
in accordance with IDE's contractual obliga­
tions. The document also mentions that 
members of the consortium stated that the 
timetable for the execution of the project 
was not being observed and the costs had 
not been properly assessed. Those findings 
provided grounds for considering that the 
project ran a serious risk of not being com­
pleted in accordance with the agreed time­
table and that it was necessary to redefine its 
objectives, inasmuch as neither the agreed 
timetable nor the available budget was suffi­
cient. The report proposed, moreover, that 
the Commission should suspend payment of 
its financial contribution until IDE put for­
ward a clear strategy for an alternative solu­
tion. 

116. Secondly, the report of 22 June 1992, 
drawn up by the firm of accountants, con­
cerned the audit of the progress made by the 
project in periods 1, 2 and 3 (from 15 March 
1990 to 15 September 1991). The audit 
started on 18 May 1992. According to the 
report, IDE did not make available the 
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ledgers for the period in question, reserva­
tions were expressed as to the accuracy of 
the costs statements submitted and a 34% 
reduction in expenditure was proposed. 

117. IDE contests the results of the assess­
ment made by the accounting firm in ques­
tion (paragraph 8 of the statement in reply to 
the defence and in answer to the counter­
claim) and states that it managed its expendi­
ture scrupulously and kept an hourly record 
of work during the project. 

118. Moreover, IDE did not submit half-
yearly statements of expenditure for the 
whole duration of the project and, conse­
quently, has not shown that it fulfilled the 
relevant obligations incumbent on it under 
Article 3.1 of the contract. The negative 
assessment of IDE's accounting made by the 
firm appointed by the Commission bears out 
the latter's assertions whereas IDE's asser­
tions to the contrary have not been proved. 

2) IDE did not submit to the Commission 
the comprehensive final report covering the 
whole project or a consolidated statement of 
expenditure 

119. Under Article 3.3 of the contract, the 
contractor, IDE, was, within two months of 
the completion of the work programme, to 
furnish to the Commission a final compre­
hensive report covering the whole project, 
accompanied by a consolidated statement of 
expenditure together with final supporting 
documents. 

120. According to the Commission, IDE's 
comprehensive final report on the project, 
dated 17 May 1993, does not fulfil the 
requirements of the contract because it does 
not explain clearly the objectives and the 
results of the project and contains statements 
that are in contradiction with the interim 
reports (see the letter of 7 September from 
the Commission to IDE, annexed to the 
application). 

121. The Commission further points out 
that it did not receive a consolidated state­
ment of expenditure accompanied by the 
requisite supporting documents. It was for 
these reasons that it ceased paying its finan­
cial contribution to IDE. 
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122. IDE objects by stating (paragraph 16 of 
its statement in reply to the defence and in 
answer to the counterclaim) that adjustment 
of the statement of expenditure already 
lodged and submission of the comprehensive 
final report made little sense because the 
Commission had made known early on its 
intention not to pay the remainder of its 
contribution. IDE, however, remained pre­
pared to meet those requirements. 

123. Since IDE did not lodge, within two 
months after the delivery of its work, the 
comprehensive final report covering the 
whole project, the consolidated statement of 
expenditure or the final supporting docu­
ments, it is clear that it failed to fulfil its 
obligations under Article 3.3 of the contract. 

3) The composition of the group of organi­
zations collaborating with IDE was changed 
without the approval of the Commission 

124. Article 6.2 of the contract provides that 
the contractor may entrust the performance 
of part of the work programme to third par­
ties subject to the condition that the drafts of 
all subcontracts are to be notified by regis­
tered letter to the Commission, which may, 
provided it acts within 15 working days fol­
lowing the receipt of such a letter, refuse to 
approve the subcontracting. If the Commis­

sion does not act within the prescribed 
period it is to be deemed to have approved 
the subcontracting. 

125. The Commission maintains that IDE 
failed to fulfil its contractual obligations 
because (a) it concluded subcontracts with­
out prior approval and (b) it resorted to the 
services of Hungarian undertakings for the 
performance of part of the work programme. 

126. In reply to the Commission's assertion 
that, in the course of the project, the compo­
sition of the group of organizations collabo­
rating with IDE had been continuously 
changed, IDE admitted that changes had in 
fact taken place but it denied any responsi­
bility in this regard. Those changes, accord­
ing to IDE (see p. 7 of the letter sent to the 
Commission on 2 May 1993, referred to 
above), were due to economic reasons which 
led certain members of the original group to 
withdraw or to the irresponsible behaviour 
of the original partners. 

127. However, IDE insists that the Commis­
sion approved those changes expressly or 
tacitly, in conformity with Article 6.2.2, and 
that all the rights and obligations of the part­
ners who withdrew were transferred to the 
new co-contractors. This proves, according 
to IDE, that there was no problem with 
regard either to the approval of subcontracts 
by the Commission or to the supervision of 
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the whole of the work programme, which it 
was required to undertake in its capacity as 
coordinator of the work of the group. 

128. There is no provision in the contract 
which places an obligation on IDE to ensure 
that the composition of the group remains 
stable from the beginning to the end of the 
project. That means that IDE could, with the 
express or implied approval of the Commis­
sion, change, for reasons of its own, the 
composition of the group of organizations 
collaborating with it. The Commission's 
assertions to the contrary are therefore 
unfounded. 

129. According to the Commission, con­
trary to the provisions of the contract, IDE 
subcontracted, without its prior authoriza­
tion, certain work to Hungarian undertak­
ings (p. 9 of the defence). It stresses that the 
Impact programme concerns the Commu­
nity information services market and that 
therefore, by subcontracting work to Hun­
garian undertakings, IDE acted in breach of 
its contractual obligations. 

130. According to Article 1 of the contract 
between the Commission and IDE, at issue 
in this case, the contract was concluded in 
the framework of the Community's Impact 
programme on the basis of the Council's 
Decision of 26 July 1988 9 concerning the 

establishment of a plan of action for setting 
up an information services market. It appears 
from the recitals in the preamble to and the 
provisions of that decision that the plan of 
action was directed at organizations in the 
Member States of the European Communi­
ties and was intended to set up a Commu­
nity information services market. 

131. Moreover, the technical annex (p. 3 of 
the original version and p. 2 of the amended 
version) indicates that, during the course of 
the Disnet project, IDE was to work closely 
with a number of organizations from seven 
(original version) or ten (amended version) 
Member States. As the Commission rightly 
points out, it therefore excludes non-
Community companies from participating in 
the group entrusted with carrying out the 
Disnet project. 

132. I D E states that all it did use was some 
Hungarian workers and that, in conformity 
with Hungarian law, the temporary recruit­
ment of workers must be notified to a spe­
cific organization which registers this (para­
graph 17 of the rejoinder in the counterclaim 
proceedings). IDE counters the Commis­
sion's assertion that it resorted to subcon­
tracts which were not authorized under the 
contract by claiming that in each case it noti­
fied the subcontracts, as required under 
Article 6 of the contract, and it produces a 
registered letter concerning six new partners 
but not the disputed subcontract with a 
Hungarian company (Annex VIII to the 
statement in reply to the defence and in 
answer to the counterclaim). 9 — Referred to in footnote 3. 

I -834 



IDE v COMMISSION 

133. The Commission's assertion, so far as it 
concerns one Hungarian company, is sub­
stantiated by a photocopy of a contract 
dated 29 August 1990 which it has produced 
(Annex VI of the statement in rejoinder in 
the original action and in reply in the coun­
terclaim proceedings). That contract con­
cerned the carrying out of that part of the 
Disnet project relating to the natural lan­
guage component. Accordingly, IDE's denial 
that it concluded a contract with a Hungar­
ian undertaking is untenable. 

4) IDE's relations with the other members of 
the consortium 

134. Under Article 6.1 of the contract, the 
contractor is to have technical and financial 
responsibility for the work and is to provide 
the personnel, the facilities, equipment and 
materials necessary for the proper perfor­
mance of the contract. In so far as the work 
is to be carried out by organizations associ­
ated with the contractor for this purpose, the 
contractor is responsible for ensuring that 
the Community financial contribution is 
shared amongst the participating organiza­
tions according to the progress of work and 
the participation of each organization. 

135. The technical annex (p. 16 of the origi­
nal version and p. 10 of the amended ver­
sion) provides that the project has two 
phases: (a) the building of the intelligent 

interface; and (b) the integration of that 
interface in a number of applications in dif­
ferent sectors and different functions. 

136. According to the technical annex, the 
two phases would normally be executed con­
secutively. That means that as soon as the 
intelligent interface was ready it could be 
used for applications. However, since that 
would take too much time, the timescale of 
the Impact I project being two years, certain 
activities coming under the second phase 
were to be carried out concurrently as from 
the commencement of the first phase in 
order to prepare the participants for the sub­
sequent application and integration of the 
intelligent interface as a toolkit for their spe­
cial human interfacing needs. 

137. The Commission stresses that IDE, 
contrary to Article 6.1 of the contract and 
the terms of the technical annex and 
although it accepted technical responsibility 
for the performance of the work, failed to 
send its partners in good time an operational 
version of the toolkit. That omission pre­
vented them from starting work in good 
time on the adaptation of the toolkit in ques­
tion to the specific requirements of their 
databases. 
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138. In support of its assertion, the Com­
mission refers specifically to the letter which 
one of the members of the consortium sent 
on 4 June 1993 to IDE (Annex V to the 
statement in rejoinder in the original action 
and in reply in the counterclaim proceed­
ings) which describes in detail IDE's omis­
sions in relation to the delivery of the soft­
ware which would allow it to begin its own 
work. 

139. The Commission also refers to the min­
utes of the meeting of the 17 partners of IDE 
in the Disnet project, which took place in 
Luxembourg on 18 May 1993 (Annex III to 
the statement in rejoinder in the original 
action and in reply in the counterclaim pro­
ceedings), according to which the progress of 
the project had been unjustifiably delayed by 
IDE. The same document also indicates that 
it was not until February 1993 that IDE's 
partners received a release of the toolbox 
which should have been ready by November 
1992 and that in July 1993 only a small num­
ber of partners had been able to create 
operational applications with that toolkit. 

140. IDE, on the other hand, maintains that 
it sent in good time, that is to say one year 
before the expiry of the deadline for the 
completion of the whole project, the opera­
tional version of the toolkit which it was to 
send to the other members of the consortium 
so that they could carry out the parts of the 
project allocated to them. 

141. At the same time, IDE states that 
unforeseen additional work on the natural 
language module, the telecommunications 
network and the functions relating to that 
network overloaded the timetable for the 
performance of the work. 

142. Whether IDE did or did not send to the 
other members of the consortium an opera­
tional version of the toolkit a year before the 
expiry of the deadline for the completion of 
the whole project and whether a year was 
long enough to enable them to carry out 
their part of the work are questions of evi­
dence. IDE has not furnished any proof of 
its assertion on those points so that the 
assessment contained in the abovementioned 
minutes of IDE's partners' meeting will have 
to suffice. 

143. The Commission further maintains that 
IDE also failed to fulfil its obligation to allo­
cate the Community contribution between 
its partners, that is to say that it failed to ful­
fil its financial obligations under Article 6.1. 

144. In support of its assertion, the Com­
mission produced (a) the abovementioned 
minutes of the meeting on the progress of 
the Disnet project held on 18 May 1993, 
where it is stated (at paragraph 3.3) that IDE 
failed to pay its partners the share of the 
Community contribution due to them; and 
(b) letters addressed to IDE containing cora-
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plaints from two of the members of the 
group collaborating with it (Annexes IV and 
V to the statement of rejoinder in the origi­
nal action and in reply in the counterclaim 
proceedings). In the first letter, dated 29 Sep­
tember 1993, the company points out to IDE 
that it would not deliver to it the product 
which it was to provide until the share of the 
Community contribution owing to it was 
paid. Mention is also made in the second let­
ter, of 4 June 1993, of non-payment of 
amounts owing from the Community contri­
bution. 

145. IDE denies having failed to fulfil its 
obligation to pay its partners the share of the 
Community contribution due to them and to 
that effect produces a number of statistical 
reports (Annex XI to the statement in reply 
to the defence and in answer to the counter­
claim). However, those reports merely prove 
the existence of a current account for the 
transactions between IDE and its partners. 
Moreover, it justifies its conduct by main­
taining (at paragraph 16 of the rejoinder in 
the counterclaim proceedings) that the other 
members of the group collaborating with it 
had not received any amounts because the 
advances paid were set off against the expen­
diture incurred by it on behalf of the whole 
consortium and, in any event, because the 
Commission had not paid it the total amount 
of the contribution. 

146. In particular, IDE considers the com­
plaints made by two of the members of the 
consortium to be unfounded because, in one 
case, the partner in question did not deliver 
the program it was to supply, while in the 
other case, the amounts which were to be 

paid were set off against the expenditure 
incurred by the training which it had to give 
to the collaborator from that organization in 
order to enable him to perform his task in 
the context of the completion of the pro­
gramme. 

147. Thus, the arguments put forward by 
IDE in this case, apart from being contradic­
tory, do not fully substantiate its assertions, 
which must therefore be rejected for that 
reason. 

5) IDE's allegation that the Commission 
failed to fulfil its contractual obligations 

148. Under Article 6.3 of the contract the 
contractor must, without delay, provide the 
Commission with full particulars of any inci­
dent or event likely to prejudice the perfor­
mance of the contract. 

149. According to IDE (p. 3 of its letter to 
the Commission of 2 May 1993, referred to 
above), the Commission failed to meet its 
responsibilities because it did not reply to 
IDE's repeated warnings concerning the dif­
ficulties encountered in executing the project 
as a result of the need to carry out unex­
pected additional work, which gave rise to 
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the delays in drawing up Disnet project 
reports for the Community. 

150. The contract concluded by the Com­
mission with IDE did not impose any par­
ticular obligation on the former to take spe­
cific measures where the other party to the 
contract informed it of financial or technical 
difficulties in proceeding with the pro­
gramme. 

151. More generally, in conformity with the 
spirit of the contract, IDE alone is respon­
sible for carrying out the project in its capac­
ity as the other party to the contract with the 
Community, as Articles 1 and 6.1 of the con­
tract categorically state. 10 

152. Accordingly, IDE's assertion, referred 
to above, that the Commission failed to fulfil 
its obligations under the contract is 
unfounded. Moreover, its assertion that such 
failure on the part of the Commission pre­
vented it from duly performing its obliga­
tions has no basis in the contract and must 
also be rejected as unfounded. 

153. Although IDE's assertions do not 
establish that the Commission's conduct was 
contrary to the provisions of the contract, in 
other words, although they find no basis in 
the contract, they nevertheless leave open the 
question of the extent to which they may 
justify the Court's apportioning liability, a 
matter which I will examine below. 

VI — Other claims made in the application 

154. In the event that the Court should 
allow the principal claim in IDE's applica­
tion and order the Commission to pay it the 
remainder of the contribution, I will examine 
next the other heads of claim in the applica­
tion. 

1) Claim for the payment of extra-judicial 
expenses 

155. IDE claims the payment of ECU 37 650 
to cover extra-judicial expenses which, it 
explains, it incurred for 'legal advice'. 

10 — See point 41 et seq. of the Opinion of Advocate General 
Lenz in a similar case: Case C-209/90 Commission v Feil­
bauer [1992] ECR I-2613. 
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156. It is for IDE to prove that it incurred 
such costs. However, since it has not pro­
duced any supporting documents, the claim 
in question must be rejected as unsupported 
by any evidence. 

2) Claim for the payment of interest 

157. IDE claims interest at the rate pre­
scribed by law and calculated from 31 May 
1993, the date on which it sent a letter to the 
Commission rejecting a proposal to reduce 
the amount of the contribution due and 
demanding payment of the total amount of 
ECU 376 435. 

158. In view of the purely ancillary nature of 
the abovementioned claim, interest must nec­
essarily also be awarded if the principal claim 
is allowed. 

3) Claim for damages 

159. I will now consider whether IDE's 
claim for damages to make good the loss it 
says it has suffered as a result of conduct by 
the Commission in breach of the terms of 

the contract and consisting in the non­
payment of the whole amount of the contri­
bution due to it under the contract is admis­
sible and well founded. 

(a) Admissibility 

160. I would observe that, in its originating 
application, IDE claimed damages to make 
good the loss suffered by it because: (a) it 
had come close to insolvency as a result of 
its unfavourable situation in the market, lost 
goodwill, restricted its commercial activities 
and been forced to sell at a low price a large 
number of its assets (a building and motor 
cars); (b) it had dismissed most of its staff, 
which led to the stagnation of its activities 
and damaging delays on account of the need 
to train new members of staff; and (c) it suf­
fered the unfavourable consequences of the 
devaluation of the ECU as against the florin. 
However, it reserved to a later date the 
detailed quantification of the exact amount 
of the damage suffered. 

161. Subsequently, in its reply, IDE quanti­
fied the amounts as follows: (a) ECU 
27 332.61 for the sale at a low price of 
a building belonging to the undertaking 
and the removals necessitated thereby; 
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(b) ECU 3 188.80 for the sale of two 
company motor cars; (c) ECU 54 554.35 
for dismissing most of its staff and being 
obliged to train new members of staff; and 
(d) ECU 68 331.52 for the considerable delay 
in entering the market, resulting in loss of 
customers and goodwill. It failed, however, 
to quantify the amount of the damage it 
suffered as a result of the devaluation of the 
ECU against the florin. 

162. Since IDE has not specified in its appli­
cation the amount of the damage it suffered, 
the admissibility of its claim poses a prob­
lem. The Court may consider this question 
of its own motion, 1 1 basing itself, obviously, 
on its Rules of Procedure, since Article 16 of 
the contract at issue, relating to the applica­
tion of Luxembourg law, must be considered 
to refer only to the provisions of substantive 
law. 12 

163. Under Article 38(1)(d) of the Rules of 
Procedure of the Court, the application must 
state, inter alia, the form of order sought by 
the applicant. The Court has held that, if an 
applicant includes in his application a request 
for a declaration with regard to the damage 
which may result from the contested meas­
ure and specifies in the course of the written 
and oral procedures the subject-matter of 

that request and sets a value on the amount 
of the damage, the claim for compensation 
for damage formulated in the reply may be 
regarded as an amplification of the claim 
contained in the application and therefore as 
admissible. 13 

164. In its application to the Court IDE sat­
isfactorily defined from the outset the 
subject-matter of its claim. This means that 
the fact that it formulated its claim for com­
pensation in the originating application, 
without quantifying precisely the amount of 
the damage, which it did in its reply, does 
not render that claim inadmissible, except for 
the limb concerning damage suffered as a 
result of the devaluation of the ECU against 
the florin but not quantified by IDE. 

(b) Substance 

165. With regard to the question whether 
the claim is well founded, the Commission 
maintains that: (a) IDE must accept liability 
for the damage suffered by it because this is 
expressly provided in Article 8.1 of the con­
tract; and (b) there is no causal link between 
the damage suffered by IDE and any con­
duct on the part of the Commission (pp. 6 

11 — Joined Cases 19/60, 21/60, 2/61 and 3/61 Fives Lille Cail 
and Others v High Authority [1961] ECR 281. 

12 — See paragraphs 4 and 10 in Commission v Zoubek, referred 
to in footnote 5. See also point 7 of the Opinion of Advo­
cate General Tesauro in Case C-330/88 Grifoni v EAEC 
[1991] ECR I-1045. 

13 — Case 25/62 Plaumann v Commission [1963] ECR 95. See 
also Cases 74/74 CNTA v Commission [1975] ECR 533, 
paragraph 47, and Case 90/78 Granaria v Council [1979] 
ECR 1081, paragraph 6. 
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and 7 of the defence). On those grounds, it 
requests the Court to reject IDE's claim. 

166. As regards the first of the Commis­
sion's arguments, I would observe that 
according to Article 8.1 of the contract IDE 
assumes sole responsibility for any damage 
or injury suffered by it in or in connection 
with the performance of the contract. That 
clause refers, however, to damage arising 
from matters unrelated to the contract. In 
the present case IDE requests compensation 
for damage which it claims to have suffered 
as a result of the fact that the Commission 
did not fulfil its principal contractual obliga­
tion, namely to pay the whole of the agreed 
contribution. The contract does not appear, 
prima facie, to exclude the Commission's 
liability in such an event. 

167. For it to be held that there is liability 
on the part of the Commission requiring it 
to compensate IDE, the three conditions for 
contractual liability must be met: 14 (a) the 
Commission must have failed to fulfil one of 
its contractual obligations; (b) IDE must 
have suffered damage; and (c) there must be a 
causal link between the conduct of the Com­
mission in breach of the contract and the 
damage suffered by IDE. 

168. The first condition is not met because 
the Commission has not failed to fulfil any 
of its contractual obligations. Even if the 
Court were to find otherwise, the second 
condition would not be met either because 
IDE describes the damage which it has suf­
fered by specifying the amounts making up 
that damage, but does not adduce any evi­
dence as to the actual damage and its extent. 
That lack of evidence makes it impossible to 
judge the extent to which there is a causal 
link between the damage suffered by IDE 
and the Commission's conduct. 

169. In conclusion, even if the Court were 
to uphold the principal claim formulated by 
IDE in its application, namely for an order 
that the Commission pay the remainder of 
the contribution, its other claim, which is in 
damages, should be dismissed, first, because 
it is unfounded and, secondly, because it is 
unsubstantiated by any evidence. 

VII — Possibility of apportioning liability 
between the Commission and IDE 

170. I will now consider whether, in the 
event that the interpretation of Article 5.3 of 
the contract which I have proposed above is 
not accepted by the Court, it is none the less 
possible, in view of the applicable national 
law, in this case the law of the Grand Duchy 

14 — For the conditions governing contractual liability in French 
law, the rules of which are altogether similar to those of 
Luxembourg law, see Gerard Légier's analysis in his article 
'Responsabilité Contractuelle' in Dalloz: Encyclopédie 
Juridique. Repertoire de Droit Civil, vol. VIII, 2nd ed., 1992, 
paragraph 17 et seq. 
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of Luxembourg, to apportion liability 
between the two parties, in this case between 
the Commission and IDE. 

A — Conditions governing the apportion­
ment of liability 

171. Under the law governing contractual 
liability, a contracting party who has not ful­
filled all his contractual obligations, or has 
fulfilled them only in part, must make good 
the damage which his non-performance, be it 
total or partial, has caused to the other party 
to the contract. In particular, Articles 1147 
and 1148 of the Luxembourg Civil Code 
indicate when the party who has failed to 
perform his contractual obligations is exempt 
from the obligation to pay damages. 15 

172. French academic legal writing and 
French case-law conclude, on the basis of 
analogous articles of the French Civil Code, 
whose content is altogether similar to the 
abovementioned articles of the Luxembourg 
Civil Code, that the problem of apportion­
ment of liability is to be resolved as follows: 

(a) there must exist an obligation to pay 
damages; (b) the person seeking damages 
must have contributed through fault (action 
or omission) on his part to the breach by the 
defaulting party of his contractual obliga­
tions; 16 and (c) that there must exist a causal 
link between the conduct of the injured 
party and the origin or aggravation of the 
damage he has suffered. 

173. Where the conduct of the victim of the 
damage constitutes force majeure, that is to 
say if it is unforeseeable and inevitable, the 
defaulting party is exempted if no fault 
attaches to him as a result of his act or omis­
sion. However, if it is proven that the con­
duct of the injured party was neither unfore­
seeable nor inevitable and contributed to an 
extension of the damage, then such conduct 
may lead to a partial exemption of the 
defaulting party, if such conduct constitutes 
fault. 17 

174. For the most part such conduct (action 
or omission) of the victim constitutes fault. 
Most often it concerns 'negligence' or 'a cer­
tain lack of care'. 18 If, however, it appears 
that the conduct ascribable to fault has not 
given rise to the damage but merely contrib­
uted to it, the court holds the defaulting 

15 — Article 1147 provides that a defaulting party is to be 
ordered, where appropriate, to pay damages for non­
performance, or late performance of an obligation when­
ever he fails to show that the breach stems from an external 
cause which cannot be attributed to him and that there is 
no bad faith on his part. Article 1148 provides that no dam­
ages are to be awarded where, as a result of force majeure or 
unforeseeable circumstances, the defaulting party was pre­
vented from giving or doing that which he was obliged to 
give or do, or has done that which he was forbidden to do. 

16 — See, for example, A. Weil and F. Terré Droit civil:les obliga­
tions, Paris, Dalloz, 3rd edition, 1980, paragraph 415, p. 483. 

17 — Ibid. 
18 — See Gérard Légier's analysis in his article 'Responsabilité 

Contractuelle' (referred to above in footnote 14), paragraph 
186, and that of Genevieve Viney, in 'Les Obligations. La 
Responsabilité: Conditions', in Traité de Droit Civil (under 
the direction of J. Ghestin), vol. IV, Paris, LGDJ, 1982, 
paragraph 426 et seq. See also the analysis of Henri, Léon 
and Jean Mazeaud i n 'Traité Théorique et Pratique de la 
Responsabilité Civile Délictuelle et Contractuelle', vol. II, 
Paris, Montchrestien, 6 t h edition, 1970, paragraph 1447 et 
seq. 
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party to be partially exonerated. 1 9 With 
regard to contracts, the case-law does not 
appear to admit of the partial exoneration of 
the defaulting party where the injured par­
ty's conduct does not amount to fault. 20 

Once it has been established that the injured 
party's fault contributed to the occurrence of 
the damage, the court adjudicating on the 
merits determines how liability is to be 
apportioned on the basis either of the gravity 
of the fault on the part of the defaulting 
party and the injured party respectively, or 
of the causal link between each such case of 
fault and the supervening damage. Accord­
ingly, the findings made by the court adjudi­
cating on the merits with regard to the exist­
ence and gravity of the fault and the 
apportionment of liability are therefore not 
open to review. 

175. Where the defaulting party is required 
to produce a specific result (obligation of 
result), 21 that is to deliver a given product, 
liability is normally apportioned, where no 
fault on his part has been proved, on the 
basis of the causal link existing between the 
damage and the fault on the part of the 
injured party, although the courts tend also 
to take into account the gravity of the 
fault. 22 

B — Proposed solution 

176. As I have already said, the Commission 
and IDE concluded a synallagmatic contract 
under which the former undertook to pay a 
certain sum by way of contribution for the 
performance of work by the latter, namely 
the creation of Disnet. This means that we 
are concerned with a contract under which 
the defaulting party, in this case IDE, is 
required to obtain a specific result (obliga­
tion of result), that is to say that its principal 
obligation consists in the delivery of a spe­
cific product. At the same time IDE was to 
perform a number of other obligations, of a 
secondary nature, which, as shown, it did 
not perform. 

177. The Commission paid to IDE a large 
part of the contribution due. The fact that 
the work was not successfully completed led 
to its decision to call for refund of the 
advance payments together with interest, 
pursuant to Article 5.3 of the contract. 

178. In the present case, the Commission 
has suffered damage giving rise to an obliga­
tion on the part of IDE to repair it, inas­
much as the damage suffered by the Com­
mission is the result of its having paid most 
of the contribution without receiving from 
the other party the agreed consideration. 
This means that there exists a causal link 
between the damage suffered by the 

19 — On the question of liability as apportioned by Luxembourg 
courts, see the judgments of: the Tribunal d'arrondissement 
(Distri« Court), Diekirch, of 10 May 1988, Case No 5687; of 
the Tribunal d'arrondissement, Luxembourg, of 21 October 
1983, Case N o 776/83, of 1 March 1984, Case N o 259/84, of 
19 December 1984, Case N o 832/84, of 10 December 1987, 
Case N o 37251, and of 14 November 1991; and the judg­
ments of the Cour d'appel (Court of Appeal) of 12 Decem­
ber 1984, Case No 7235, of 13 December 1984 (two judg­
ments), and, finally, of 25 April 1985, Case No 7403. 

20 — See Gérard Légier's analysis in his article on 'Responsabilité 
Contractuelle' (referred to above in footnote 14), paragraph 187. 

21 — For the distinction to be drawn between the duty to exercise 
skill and care and obligations as to the results to be achieved, 
see by way of guidance the analysis by Alex Weil and François 
Terré in the work referred to in footnote 16, paragraph 396 et 
seq.; see also Gérard Légicr's article referred to at footnote 14, 
paragraph 188, and Fernand Derrida's analysis in his article 
'Obligations' in Dalloz: Encyclopédie Juridique. Répertoire de 
Droit Civil, vol. VII, 2 edition, 1992, paragraph 47 et seq. 

22 — See Gérard Légier's analysis referred to above in footnote 
14, paragraph 188. 
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Commission and IDE's breach of its con­
tractual obligations. 

179. None the less, it may not be concluded 
that the Commission contributed by its fault 
(action or omission) to IDE's breach of its 
contractual obligations, which gave rise to 
the damage. In other words, the necessary 
causal link between the Commission's con­
duct and IDE's breach of its obligations, 
which constitutes the event giving rise to the 
damage, is lacking. Moreover, the Commis­
sion's intention in paying advances on its 
contribution was, ultimately, to bring about 
the realization of the objective of the project, 
and for this reason it would be incorrect to 
conclude that it acted wrongfully and that 
liability should therefore be apportioned 
between itself and IDE. 

180. IDE charges the Commission with one 
fundamental failure to fulfil its obligations. It 
states that the budget made available to it by 
the Commission for carrying out the agreed 
work was inadequate because it did not cor­
respond to the expenditure necessary in 
order to complete the work required by the 
Commission (paragraph 1 of the statement in 
reply to the defence and in answer to the 
counterclaim).* At the same time IDE points 
out that the unexpected additional work 
relating to the natural language processing 
module, the telecommunications links and 
related functions overburdened the original 
budget (p. 3 of the letter to the Commission 
of 2 May 1993, referred to above). 

181. The claims put forward by IDE, which 
are intended to show that the Commission 
acted wrongfully, are, however, unfounded. 
In so far as IDE submitted a project with a 
view to concluding a contract with the Com­
mission involving a financial contribution by 
the latter towards the work it was to carry 
out, IDE should have taken into consider­
ation all the factors which might make that 
project be more costly than expected and, 
accordingly, requested from the outset a 
readjustment of the amounts specified in the 
contract, that is to say the total cost of 
executing the project and the corresponding 
contribution by the Commission. None the 
less, this fact alone does not prove any 
neglect on the part of the Commission which 
prevented IDE from fulfilling its obligations 
and which should be taken into consider­
ation with a view to apportioning liability 
between the two contracting parties. 

182. It is true that although the Commis­
sion, as it emphasizes, repeatedly had evi­
dence of the improper manner in which IDE 
was performing its obligations and was 
aware, through the reports drawn up by the 
experts appointed by itself, particularly the 
report of 3 December 1991 (Annex I to the 
defence), that the whole programme was not 
being implemented as agreed, it refrained 
from taking at an earlier stage certain mea­
sures, in particular termination of the con­
tract, as it was entitled to do under Article 
10; it waited until IDE had finally completed 
the whole project. 

183. However, it would not be justified to 
conclude that, in this case, there is a causal 
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link between, on the one hand, IDE's failure 
to fulfil its contractual obligations and the 
resultant damage to the Commission and, on 
the other, the conduct of the Commission, 
which continued to pay its contribution not­
withstanding the other party's defective per­
formance of its obligations. 

184. Consequently, I consider that in the 
present case the requirements for an appor­
tionment of liability are not satisfied, since 
on the Commission's part there was no fault 
contributing to IDE's breach of its contrac­
tual obligations which was the cause of the 
damage suffered by the Commission. 

VIII — Costs 

185. Under the first subparagraph of Article 
69(3) of the Rules of Procedure the Court 
may order that the parties bear their own 
costs if each party succeeds on some and fails 
on other heads. Since, as I have indicated 
above, the Commission's claims can be 
upheld only in part, the parties should bear 
their own costs. 

IX — Conclusion 

186. Fo r the foregoing reasons I therefore propose that the C o u r t should give judg­

ment in the following terms: 

(1) I D E ' s application is dismissed. 

(2) T h e Commiss ion ' s counterclaim is allowed in par t and I D E is ordered to pay 
to the Commiss ion the sum of E C U 305 981, together wi th interest at 7 .97% 
per annum f rom one m o n t h following the date (29 June 1994) on which the 
Commiss ion requested re imbursement of the sums already paid, that is to say 
as from 29 Ju ly 1994. 

(3) The parties are ordered to bear their o w n costs. 
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