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Mr President,
Members of the Court,

Introductory observations

The case on which I give my opinion
today concerns once again the steel
quota svstem introduced by Decision No
2794/8C of 31 Ocrober 198C (Official
Journal L 291 of 31 October 198¢, p. 1).
Since the Court is familiar with the
quota system from a number of other
cases and the main points of the svstem
are set out in the repont for the hearing 1
need not examine it further.

Under the system the applicant in these
proceedings, a German steel under-
taking, received an notification from the
Commission dated 6 April 1981,
pursuant to Article 3 of Decision No
2794/80 (see Annex 1 to the
application). In the notification paru-
culars were given of the relevant
reference production figures for the
second quarter of 1981 and of the
production quotas resulting from the
application of the abatement rates pres-
cribed- by Decision No 664/81 of 13
March 1981 (Official Journal L 69 of 14
March 1981, p. 22) and relating to that
quarter. As to the reference production
figures the notification simply stated that
thev had been adjusted in accordance
with Article 4 of Decision No 2794/80.
It subsequentiv became clear in the
proceedings that the reference pro-
duction figures were adjusted pursuant
to Arucle 4 (3), that is to sav by tking
account on the one hand of the average
rate of utilization of the applicant’s hot
wide-strip mill No 2 at Bremen in the
period from Julv 1977 1o June 1982 and

i — Translated from the German.
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on the other hand the average rate of
utlization of the same facilities of the
other undertakings in the Community
dunng the vears 1977, 1978 and 1979.
The basis taken for the figures, and |
shall go into this in detail later, was the
maximum possible production which in a
questionnaire  covering  198C  the
applicant had stated 10 be 4268C3C
tonnes (whereas the figure given for the
maximum  possible  production in
Questionnaires CcOvering previous years
was only 3 770 0CO tonnes).

That decision prompted the applicant to
institute proceedings before the Court on
15 May 1981. In its application it asks
the Count to declare void the decision
contained in the Commission’s letter of
6 April 1981, in so far as it fixes the
applicant’s reference production figures
and production quota for the rolled steel
products in Group | (within the meaning
of Article 2 of Decision No 2794/80).

The grounds for its application are that
the Commussion failed to observe the
principle of uniform employment, failed
to take the action required by the
prohibition of subsidies contained in
Anicle 4 (c) of the ECSC Treatv and
that Decision No 2794/80 did not
receive the assent of the Council. The
first ground of application was framed
more precisely in the reply inasmuch as it
is there claimed that the Commission
failed to observe “the principle of
uniform minimum employment”. In
addivion the applicant raised two further
complaints in the repiv (which naturally
raises questions of admissibility): 1t
contends that delivery quotas were fixed




for the common market and exports and
that this was not permissible.

In my view the legal dispute described
above calls for the following comments.

I — Breach of the alleged
requirement  of  uniform
minimum employment

Quite apart from the question whether a
requirement  of uniform  minimum
employment can be deduced from the
ECSC Treaty, a number of different
aspects should be disunguished. The
applicant’s complaint is directed on the
one hand against Decision No 2794/80
and on the other hand against the way in
which Anicle 4 (3) of Decision No
2794/80 was applied to the applicant’s
case. An appropriate distinction must be
accordingly drawn when this complaint
is considered from the legal point of
view.

As for the contention that the
requirement of minimum  uniform
employment has general validity as far as
the application of Arucle 58 s
concerned, I will merely say at this stage
that in my opinion such a requirement
cannot at any rate be deduced simply
from the provisions concerning a
compensation fund, as is contended in
the application. In Decision No 2794/80
no use was in fact made of this
possibility, mentioned in Article 58 (2),
of maintaining employment in paru-
cularly badly affected undertakings and
in these circumstances 1 consider that
onlv. the narrower obligation ‘“to
safeguard continuity of employment”
contained in Article 2 applies in this
regard. Even if considered together with
the general legal principle of equal
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treatment no requirement of wuniform
minimum employment can be deduced
from the obligation conuained in Artcle
2 for according to the wording of Article
58 the Community must also take
account of the aims of economic policy,
mentioned in Article 2, of ensuring “the
most rauonal distnibution of production
at  the highest possible level of
productivity”. Those aims of economic
policy mav perfectly well exclude the
maintenance  of uniform  minimum
emplovment in the steel undertakings of
the Community.

1. Criticism of the structure and content of
Decision No 2794/80

(a) First of all, the precise object and
scope of this critcism must be
determined. This seems parucularly
necessary in view of the arguments
contained in the application which at
first sight might be understood as
separate complaints about the structure
and content of Article 4 (3) of Decision
No 2794/80. 1 have in mind the
reference 1o the fact that under Anicle 4
(3) a different reference period from that
generally used to determine reference
production figures is applied for the
purpose of determining an undertaking’s
average rate of  utlization of its
production capacity to which the
provision is applied. I also have in mind
the point that the reference period just
mentioned is not the same as the
reference period on the basis of which
the average rate of utilization of the
same facilities of the other undernakings
is determined and finally the point that
Article 4 (3) of Decision No 2794/80
only provides for an upward adjustment
of the reference production figures to a
level which corresponds to a rate of
utilizaton which lies five percentage
points below that average rate in the
other undertakings.
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However, it became clear during the
proceedings and particularly after the
questions put by the Court had been
answered that those points are not meant
to be separate complaints. Instead they
are merely intended to show in which
way Decision No 2794/80 offends
against the requirement of minimum
employment, as understood by the
applicant; we may therefore spare
ourselves the task of examining the
question whether those points, if
intended as complaints, have sufficient
foundation. When it speaks of a breach
of the requirement of minimum
employment what the applicant really
has in mind is merely the absence from
Decision No 2794/80 of a provision in-
creasing the producuon quoua to a
minimum level, determined according to
each undertaking’s present capacity and
the average rate of utilizaton of all
undertakings  calculated from  the
decreased reference production figures.

Furthermore it may at first sight appear
that the applicant merely wishes the rate
of utlizauon of its mill No 2 to be raised
to the average level in the Communiy.
The applicant originally operated with
that capacity and contends that it is
459 000 tonnes a month, not just 355 000
tonnes a month, which the Commission
believes 1o be the correct figure. This
issue is therefore also material as regards
the application of Article 4 (3) to the
specific case. It is now clear, however,
following the answer to a question which
I asked at the hearing, that the applicant
believes that the capacity of its mill No 1,
closed down since April 1974, which
amounts to 169000 tonnes a month
ought to be taken into account in this
regard. It believes that it should be taken
into account because the mill was shut
down pursuant to a restructuring
measure promoted by the Commission
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and after an iniual running-in period
could easily be brought into operation
again and because at the end of 1980 the
applicant did intend 10 report this
capacity to the Commission.

The legal aspects of the first part of the
first ground of applicauon must
therefore be examined in that light.

(b) As I mentioned in my introductory
remarks on this ground of application,
the applicant mainly relies on Arucle 58
(2) of the ECSC Treatv to support tits
argument that regard should have been
had in the quota system to the principie
that a minimum level of utilization ought
1o be maintained.

That provision states that the level of
activity of undertakings may be regulated
by means of levies on tonnages
exceeding a reference level set by a
eneral decision. It also states that the
?unds thus obtained are to be used to
support undertakings whose rate of
production has fallen below that
envisaged “in order, in parucular, 10
maintain employment in these under-
takings as far as possible”. In the
applicant’s view that last aim must be
regarded as the focal point of Article 38
as.a whole, not only, therefore, where a

system of levies is concerned but also
where production is regulated directly by
quotas. In accordance with the basic
ornientation of the ECSC Treaty, which 1s
expressed in a series of its provisions
(Arucles 3 (e), 46,, 56, 67, 68 and 69)
and which is towards the achievement of
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social jusuce, it must also be assumed
that the aforesaid aim, which may also
be discerned in  Anicle 2, takes
precedence over other aims of the
Treatv. Seen in that light the
Commission’s primary obligation when
restrictions  of  production  become
necessary is to spread the sacrifices of
jobs evenly among undertakings and to
ensure that a uniform level of
emplovment is maintained. Leaving aside
the issue of subsidies which must be dealt
with in another context, it may not
depant from that obligation except for
one purpose, namelv to favour under-
takings which have closed down facilities
in connection with desired restructuring
measures. This was the case with the
applicant  because in Apnl 1974 n
temporarilv shut down its mill No 1. To
take into account such undertakings’
actual production alone must be
regarded as incompatible with the aims
of Artcle 58. It is therefore necessary to
make employment the guiding principle
of the quota svstem and this necessarily
entails the obligation to prevent under-
takings’ utilizaton of their actual
capacity from falling below a certain
minimum level.

(¢) The Commission contests the
validity of that argument with a number
of objections which are summarized in
the report for the hearing. As is apparent
from my introductory remarks on this
ground of application, I, too, consider
the applicant’s arguments in this regard
to be unconvincing.

(aa) The Commission’s general con-
tentuon, which mv colleague Mr
Advocate General Reischl also discussed

in his opinion in Case 14/81", is that u
has wide discretion in elaborating the
quota system. It argues that the matter is
one of the “evaluauon of the siwaton
resulting  from economic facts or
circumstances” within the meaning of
Article 33 of the ECSC Treaty. But if
under Article 33 only complaints that the
Commission has misused its powers or
manifestly  failed to observe the
provisions of the Treatv are admissible
this means that when a quota svstem 1s
reviewed by the Court all the lauer may
do 1s 1o verify whether the Commission
has kept within the outermost limuts of
the discretion accorded to 1t.

The discretion, which as 1 have
mentioned i1s accorded to the Com-
mission, can hardlv be ignored and
consequently this must be borne 1n mind
as a fundamental factor in the present
context. | have alreadv pointed out that
the Commission has the power but not
the duty to introduce the levy svstem
mentioned in Article 58 and that it 1s
hardly proper 10 draw, from the
existence of that power, inferences
relating to a sitwation, such as those in
this case, where in the exercise of its
discretion the Commission does nor use
that power.

(bb) [t must also be remembered that
the problem of using production capacity
as a criterion for the quota system has
been significant in a number of other
cases. Mr Advocate General Reischl
expressed doubts in his opinions in Cases
258/8C7 and 14/81. I myself in mv
opinion in Joined Cases 39, 43. 85 and

t — dipra Steei Limued + Commusion, sucgment ot
3 March 1992 §1952] ECR 749

2 — Sed Metaiurgica Rumi + Commigiton, wigment Ot
lo Feoruary 1982 11952; ECR 457
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88/81' have pointed out the doubts
which, from the point of view of the
aims pursued by the quota system, arise
here trom considerations relating to the
market economy as regards the need o0
encourage a reduction of capacity and
from the fact that less efficient under-
takings might be put at an advantage if
capacity alone is taken into account. In
its judgments in those joined cases and in
Case 14/81 the Court accordinglv held
that the Commission is free to choose
the basis upon which quotas are
determined and actal production must
be considered an appropriate criterion
because 1t avoids the uncenainties
involved in using capacity as a criterion
and enables production to be reduced
without altering undertakings’ positions
on the market.

This case indeed illustrates the problems
which arise in the determination of
capacitv and its utilization, particularly if
statements of previous maximum possible
production are compared with the
corresponding actual producuon. Fur-
thermore the applicant’s argument
plainly implies a redistribution of
production and In some cases a
considerable change in market posiions
which depends on many factors, for
example the tvpe of product and the
adaptation of production in good ume.
For if under the general programme for
adjusting production to the decline in
demand an undertaking is allocated
above-average quotas based on its
production capacity then if the aim
pursued is to be achieved other under-
takings’ quotas will need to be reduced
and in some cases jobs in other under-

V — Hahwourgiks Inc. and Helienik: Haivvourga 54,
wuagment 2t to Feoruan 1982 11982} ECR 593

2662

takings will therefore be jeopardized, a
factor which must not be forgotten,
especially in this context.

These considerations alone doubtless
suffice w0 refute  the applicant’s
argument, even if, as it maintains, under-
takings’ production capacity should not
be the main criterton but simply be used
to rectify production quotas which in
principle are determined according to
actual production.

(co) Moreover — and this is the most
important point of all — as | menuoned
in my inwroductory remarks, the principle
put forward by the applicant is not in
fact to be found in the Treaty.

There is certainly no hint of it in
Arnticle 2, which requires inter alia
“continuity of emplovment” to be “safe-
guarded”, or in Article 3 (e), which
mentions improved working conditions
and an improved standard of living for
workers. If, in spite of the generality of
the phrases used, it is sought to deduce
from those provisions the requirement
that when production is restricted the
necessary sacrifices should be spread
evenly among workers, then it hardly
seems incompatible with that require-
ment (precisely because in general the
number of jobs depends not on an
undertaking’s capacity but on its actual
production) for the emphasis 1o be on
actual production and for care to be
taken to ensure that it is reduced
uniformly, which prevents individual
undentakings from suffering a dispro-
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portionately large fall in production and
the consequenual effects on the labour
force.

But, as I have alreadv mentioned, Article
58 iwself is also incapable of subsian-
tiating the existence of the principle
postulated by the applicant. In particular,
I have already observed that it is hardly
possible to deduce from a system, which

1s not prescribed, and which the
Commission in the exercise of its
discretion does not apply, principles

governing a system which the Com-
mission actuallv does apply. In so far as
the second sentence of Arucle 58 (2)
provides for the regulation of the level of
activity of undertakings and the fixing of
a reference level for production it is clear
oo that as regards the levy system it is
indeed supposed that rates of utilization
vary and therefore that a minimum rate
of utilizaton cannot be guaranteed.
Another important point is that
emplovment must be maintained, by
means of compensation payments, only
“as far as possible” and, in the case of the
desired production restrictions, nothing
else seems possible.

In view of this it might possibly be
thought that this guiding principle should
also be given effect in a svstem of
production quotas. In this regard it mav
be assumed that the lower the rate of an
undertaking’s utilization of its capacity
the greater the risk to jobs. To mv mind
that view expressed by the applicant
cannot really be disputed given the fact
that the burden of overhead costs
becomes greater when the level of
activity falls. In other words it must be
recognized that it is necessary to ensure

in the elaboration of the quota svsiem
that where there is already an unusually
low rate of utilization of capacity this
must be taken into account in one wav
or another. Yet 1t is plain that this s
precisely the function of the adjustment
rule contained in Arucle 4 (3) according
to which a rate of uuhzauon which is
below the average must be taken into
consideration and. provided cenmain
conditions are fulfilled. the reference
production figures must be raised to a
level which corresponds 10 a rate of
uulizauon which thes five percentage
points below that average rate in the
other undertakings. (I shall shonly
return to that rule.)

If that is borne in mind it mav hardlyv be
said that in elaborating Decision No
2794/80  the Commission totally
overlooked the problem of emplmment
and thus enurely neglected an important
aim of the Treaty. On the other hand it
is not possible to challenge the basic
correctness of the Commission’s
approach of applving restrictive criteria

- in the formulauon of the adjustment rule

because the adjustment rules result in
notional reference production figures. At
all events [ am not convinced that it is
possible to contend that the provisions of
the Treaty cited by the applicant demand
much less emphasis on actual production
and that the failure 1o introduce rules of
the kind which the applicant believes to
be necessary  (basically  increasing
production capacity to the average level
in the Community, irrespective of the
reasons for which the uulizaton of
capacity was below the average in the
past) should be regarded as a misuse of
powers in the sense which 1 described at
the outset. As [ observed earlier. the
Commission must also have regard in
particular to the aims of economic policv
mentioned in Article 2 of the ECSC
Trearty.
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To my mind it is plain, moreover, that
the reference made at the heanng to
Article 14 (b) of the quota rules now in
force (Decision No 1831/81 of 24 June
1981 (Official Journal L 182 of 1: 7.
1981, p. 1) as amended by Decision No
533/82 of 3 March 1982 (Offical
Journal L 65 of 9. 3. 1982, p. 6) does not
require a different conclusion to be
reached because the new provision s
simplv an equitable rule for smaller
undertakings and not. on the other hand,
a reflection and thus a recogrution of the
principle asserted by the apphicant.

(dd) If that is accepted. namelyv that the
Commission was not in fact under a duty
1o ensure that all undertakings have a
uniform minimum level of utlizauon,
there is no need to examine the question
of the correct figures to be taken for the
applicant’s present capacity (as we know,
the applicant gives a figure of 459 000
tonnes a month for its mill No 2, which
the Commission disputes); nor is there
any need at this stage to examine the
question whether mill No 1, which the
applicant shut down in 1974, ought to

have been taken into account. Those and

other related questions can only be dealt
with in the review of the specific decision
adopted in this particular case.

2. The allegedly incorrect application of

Article 4 (3) of Decision No 2794/80 to
the applicant's case

(a) At the beginning of this opinion
I menuoned that the Commission
increased the applicant’s  reference
producuon figures in accordance with
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Article 4 (3) of Decision No 2794/80. As
the Court is aware, that provision, which
has also plaved a significant part in other
cases, supulates that where the average
rate of utlization of an undertaking's
production facilities was ten percentage
points or more below the average rate of
utilization of the same facilities of the
other undenakings of the Community
during the vears 1977, 1978 and 1979
the reference production figures are to
be increased to a level which corresponds
to a rate of utlization which lies five
percentage points below that average
rate in the other undertakings (provided
that cerain conditions, in parucular
compliance with a delivery programme
as established by the Commission, of no
further interest here, are fulfilled).

In the proceedings the Commission
described to us how that provision was
applied in particular to the applicant
undertaking, or to be more precise, to its
mill No 2 in Bremen. Of decisive
importance in this regard was Ques-
tionnaire 2-61 which the applicant and
other undertakings must complete each
vear as part of their obligauon under
Antcle 14 of Decision No 22-66
(Official Journal, English Special Edition
1965-1966, p. 280) to furnish infor-
mation about their investments and
which defines acwal production and
maximum possible production. From the
explanatory notes on the questionnaire it
is clear that maximum  possible
production does not consist of, for
example, the theoretical technical
capacity but is an order of magnitude
which is determined according to the
production conditions and iniual section
conditions prevailing in each undertaking
and which therefore also depends on the
capacity of preceding plant and the
purchase of metal, the producuon
structure (composition of the production
programme in accordance with the
patuern of demand) and the capacity of
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following plant. For a number of vears,
namely in the questionnaires covering
the vears 1977, 1978 and 1979, the
applicant  accordingly  estimated the
maximum possible production of its mill
No 2 at 3770000 tonnes (314000
tonnes a month). It was not unul 1
Januarv 1980, the date on which its next
questionnaire had tw be submiued, that
without any explanation it gave in that
document ‘a2 higher tonnage, namely
4 260000 tonnes (355000 tonnes a
month). Consequently a verification was
carried out by means of a performance
test in May 1980 after which the officers
of the Commission accepted the
applicant’s new figure despite the fact
that the test showed that the maximum
possible production was only 4 230000
tonnes. Bv a leter of 11 December 1980
the Commission accordingly rectified its
first decision of 1 November 1980 in the
applicant’s case in which it had at first
raised the reference production figures
for the fourth quarter of 1980 on the
basis of 314000 tonnes a month.
Moreover in the next two quarters the
Commission applied Article 4 (3) of
Decision No 2794/80 on the basis of a
maximum possible production for the
applicant of 355 000 tonnes a month.

(b) Nevertheless the applicant considers
that the adjustment to the reference
production figures which is arrived at in
this wav is not sufficient and also
complains on that point, too, in the first
ground of application. In its view it
simply should not be bound by figures
which it had once reported as ““a matter
of routine” without precise verification
at a time when its level of acuvity was
very low and it could not be aware of
the importance which one day they
would assume under a quota system. The
applicant contends that the correct figure
for its capacity should now be used
instead, namely the figure of 3508 000
tonnes (or 453 00C a month) which it
gave in the questionnaire submitzed on 1

January 1981 and which was also the
figure for the previous years. The
applicant argues that on that basis it s
clear that s rate of uulization was
considerabiv lower than the Commission
assumed, hence the need for a greater
increase in its reference . production
figures which would also result in a
higher rate of utilization for the second
quarter of 1981.

(¢) On that argument, which the
Commission has emphatically disputed, I
consider the following comments should
be made.

(aa) First of all it is necessary to point
out that from the applicant’s written
argument it was not quite clear whether
it also complains that its mill No I in
Bremen with a capacity of 169 3C3
tonnes a month was not taken into
account in the examination of the
question of the utilization of capacity.
Given the applicant’s answer to a
question put to it at the hearing we now
know that it definitelv takes the view
that mill No 1 and its capacity ought to
have been taken into account when
Article 4 (3) of Decision No 2794/8¢C
was applied.

This point of the applicant’s argument
obviously cannot be accepted. If under
Article 4 (3) it is an undertaking’s
average rate of utlization in the period
from July 1977 to June 1980 which is the
crucial factor, that is to say a comparison
of acwal production with maximum

.possible production, then presumably

only facilities which were at least partly
in operation in that period can be
considered and not those, such as the
applicant’s mill No I, which owing to the
construction of a bigger and a more up-
to-date mill was closed down and moth-
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balled in 1974 and about which it cannot
be said for certain even now whether it
will ever be used again.

(bb) Furthermore, the fact that the
question of uulization is dealt with on
the basis of maximum annual production
possible within the meaning of Ques-
tionnaire 2-6/ and that in this regard the
Commission mainly relies on repors
made by the underakings themselves is
in'my view quite unobjectionable.

It 1s important to realize that Anicle 4
(3) of Decision No 2794/8G plays a pant
in the context of resuicuons of
production undertaken with a view 1o
adjustment to a changed market situation.
In view of that the obvious and appro-
priate course was not to proceed on the
basis of the theoretical concept of
technical capacity but to select a
vardstick which most closely reflects
actual production. It 1s equally evident
that the Commission relied mainly on the
informauon supplied by the undertakings
for reasons of pracucability. It was not
conceivable that given a quota system
which was planned to be in force for a
period of nine months and had 10 be
implemented verv quickly the Com-
mission should at great administrative
expense carry out time-consuming ad hoc
inquiries into the capacity and actual
utilization of a large number of under-
takings. This is so quite apart from the
fact that it would be so extraordinarily
difficult. if not impossible, to obtain in
retrospect a rehable picture of under-
takings’ maximum possible production
within the meaning of Questionnaire
2-61, which depends on all kinds of
specific circumstances.

2666

OPINION OF MR VERLOREN VAN THEMAAT — CASE 119/81

(cc)  Yet the information supplied in the
quesuonnaires must certainly not be
assumed 10 be absolutely binding in the
sense that subsequent corrections are
ruied out. The applicant contends that
Arucle 47 of the ECSC Treaty provides
for penalties for false statements
irrespective of the reasons for which they
were made. It would however be
unreasonable to introduce addirional
penalties, so 1o speak, through the
incorrect fixing of production quotas
which could 1n certain circumstances, 1if
one proceeds on the basis of the caicu-
lations made by the applicant, entail a
considerable disadvantage. The quesuon
whether this  argument 15 whollv
convincing and whether the Commission
1s not enutled in principle to act on the
basis of the figures of the undenakings
concerned without this being regarded as
an addiuonal penaitv can remain open.
For it 1s clear that the Commussion, too,
has not ruled out the possibibity of
corrections. What is  more, the
Commission did in fact, as | mentioned.
allow a correction to be made 10 the
figures for the applicant’s maximum
possible production and afierwards
altered the very first notification of the
applicant’'s quota, which was for the
fourth quarter of 1982.

(dd) So the question in this case comes
down to whether the applicant was right
w demand an even more substantial
correction of the figure determined for s
production capacity in 1977, 1978 and
1979. This raises in the first place the
question whether anyv kind of tume-hmit
must applv to such a demand and
secondiv the quesuon whether the

“applicant was in fact able to adduce

sutficiently firm evidence showing that
even the Commission’s altered figures for
its capacuy did not reflect the true
situation in the reference period.
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As to the first point, the view may
certainly be taken that strict require-
ments had 1w apply in this regard, the
reason being that the quota system was
created only for the duration of nine
months because the restricuons of
production were meant 1o correspond to
the decline in demand and an increase in
the quota of one or more undertakings
must have an effect on the svstem as a
whole, at any rate in a later quarter.
Therefore any need to correct quotas
had to be pointed out quickly and
detailed, conclusive evidence furnished.

It 1s, however, difficult to accept that the
applicant’s conduct met those require-
ments. It is important to remember that it
was apparent as early as the adoption of
the quota system in October 1980 that
for the purposes of Arucle 4 (3)
utilization of capacity was the decisive
factor. It is also important to remember
that the Commission proceeded on the
basis of a certain corrected maximum
possible production figure. for the
applicant as regards the fourth quarter of
1980 (it did the same for the first two
quarters of 1981). However, the
applicant’s response was merely to
submit a new capacitv report on 1
January 1981 without giving any reason
tfor it; a detailed explanation supported
bv technical expents’ reports was not
provided, however, until May 1981 when
these proceedings were instituted. The
applicant must in fact admit that its
objections to the conduct of the perf-
ormance test carried out at short notice
and  allegedly  without tume for
preparation in Mav 1980 ought to have
been made immediatelv. (It complains
that the rolling programme carried out
differed from normal conditions in
various respects — a high proportion of
thick metal, impossibility of composing
the metal into convenient rolling lots and

unusually large difference in thickness of
the slabs.) The normal production
conditions prevailing in May 1980 were
not, however, those which mattered:
considerauon ought to have been given
to what the rolling mill undergoing the
test was capable ot producing under the
production condiuons prevailing in 1977,
1978 and 1982.

If the reservations which | have just
expressed are put aside and the view
taken that the apphcant must sull be
entitied to show at a later date that the
Commussion’s figures for s mill No 2
were incorrect, there are sull the
following comments to be made on the
question  whether  sufficiently  Arm
evidence of the need to re-assess that
capacity was adduced:

The applicant mainlv  relies on an
expert’s report of the Japanese Kawasaki
Steel Corporation of May 1981 which
was apparentiv prepared pursuant 10 an
agreement between the applicant, the
Commussion and the German authorities
as well as for the purposes of anv market
system which might be planned after
expiry of the quota svstem. Admittedly it
cannot be said of that report, as the
Commission does, that it merelyv proves
theoretical  assumptions  about  the
maximum utilizaton of the plant. For
the applicant stresses that it provided the
experts with technical and operauonal
data on the mill, the sizes of the siabs
and coills and on s production
programme so that thev were definitely
in a position to proceed on the basis of
the specific production conditions at
Bremen. However, the Commission
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rightly objects that, given the fact that
the production programme may vary
from month 1o month, it has not been
demonstrated that the experts took a
whole year’s production programme as
the basis for their report. With regard 1o
the fact that the capacity was calculated
for five modes of operation which varied
according to the product mix and
additional precautions the Commission
further objects that the applicant has not
demonstrated why the mode of
operation which results in the figure
which it uses (namely 487 OCC tonnes a
month) should be the one to be taken
into account. The Commission also
points out that in the expenys’
‘conclusions’ it is stated that this figure
was determined on the basis of the infor-
mation provided by the applicant on
inter alia the capacity of s walking
beam-type furnaces and that it represents
the figure up to which output might be
raised.

Secondly, considering that the applicant,
which has stressed that the techmical
structure of the mill, which was
completed in 1972, has not changed
since 1977 (conversion to other sources
of energy having been carried out before
then), also had 1o admit that since then
certain changes have taken place
(alteration of the length of the slabs,
increased use of heat), and bearing in
mind that in an article on mill No 2
published in the periodical Stahl und
Eisen in 1977 the applicant’s technical
director stated that it had a capaaty of
310 600 tonnes a month although it was
possible, in particular after further
enlargement oQP the walking beam-type
furnaces, to achieve 4350 000 to 500 000
tonnes a month in the output stage, then
there really seems to be no jusufication
for regarding the Kawasaki report as
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conuaining any significant  evidence
proving that during the entire period of
1977 to 1980 the applicant’s maximum
possible production with mill No 2 had
alwavs been of the order which 1t
declared at the beginning of 1981.

In so far as the applicant further refers to
an expert’s report of 12 January 1982
which it submitted together with 1ts
answers to the Court’s questions and
which concerns a walking beam-tvpe
furnace's capacity on which the capacuy
of mill No 2 depends (according to the
report the capacity of the furnace was
considerably higher than the figure
quoted by the applicant itself and the
figures which Kawasaki took as a basis
for its report), it should be said that even
if the report is to be regarded as
constituting documentary evidence, there
must be serious doubt in view of Artcle
42 of the Rules of Procedure whether it
may be admitted as evidence after the
written procedure has closed. Arucle 42
provides that as a rule evidence must be
tendered in the application and defence
and any subsequent indication of
evidence must be jusufied. In that
regard, the Commission’s point that the
test carried out for the purposes of the
report lasted only 90 minutes and its
objection based on a letter from the
president of the Belgian Insutute, the
Centre des Recherches Métallurgigues, that
permanent capacity cannot be proved
by such tests certainly cannot be ignored.
Nor should it be forgotten that the
report is based on tests which took place
in December 1981 and January 1982;
therefore it is at best an indicauon of the
applicant’s present situation in various
modes of operation but it does not prove
that such output had alwavs been
possible in 1977, 1978 and 1983 under
the range of production in operauon at
that ume.
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(d) In those circumstances the
conclusion to be drawn with regard to
the second part of the first ground of
application can only be an adverse one as
far as the applicant is concerned. Even
supposing that a correction of capacity
figures fgor the vears 1977, 1978 and
1980 may be demanded at a ume when
the quota svstem has already been
applied for six months (I should point
out that the Commission took the view
that evidence of the maximum possible
production in 1977, 1978 and 1980 may
no longer be adduced at all), then at
least it must be concluded that the
evidence adduced by the applicant
provides no compelling grounds for
describing the figures used by the
Commission as incorrect. Therefore to
declare the contested decision void on
the ground of infringement of Arucle 4

"(3) of Decision No 2794/80 is certainly

not justified.

I1 — Failure to take into account
breaches of the prohibition
of subsidies contained in
Article 4 (¢) of the ECSC

Treaty

In its second ground of application the
applicant points out that for many vears
and, to judge from reports in the press,
especially since 1975, considerable sums
from public funds have been allocated 10
national steel industries in a number of
Member States (namelv Belgium, France,
Italv and the United Kingdom) and this
has not only led 10 a distortion of the
conditions of competition but has also
artificially preserved and  increased

production capacity (which did in fact
increase by about 10% from 1974 to
1976). It contends that contrarv to its
dury, defined in Arcle 8 of the ECSC
Treaty, the Commission took no acuon
against this flagrant breach of the
principle contained in Article 2 of the
Treaty and of the prohibition of
subsidies the vital importance of which
has been repeatedly stressed in case-law
of the Court and that it is also now
doubtless no longer possible to undo
what has happened. In view of the fact
that by virtue of this, the conditions of
production were improperly influenced
during the reference period which s
relevant for Decision No 2794/8C,
cannot be considered justifiable to base
the quota system simply on actual
production in those vears. It would have
been more cquitable, the applicant
argues, to take account of these matters
in the assessment of quotas as a kind of
compensation for damage and either
reduce the quotas of undertakings
receiving aids, which would have
produced less without them, or grant a
quota increase to undertakings which
had not received subsidies.

The Commission does not deny that
since the beginning of the steel crisis
considerable aid has been given to the
steel industry in some Member States.
Nevertheless the Commission questions
the details provided by the applicant on
the extent of the aid provided. Secondly
it contends that the aids in question were
not all granted specifically to the steel
industry and were not all covered by
Article 4 (c) but partly took the form of
general measures in the sphere of
economic, industrial, regional, fiscal and
social policy as well as the promotion of
research (adopted, incidentally, also 1n
the Federal Republic of Germany) which
are not prohibited under the Treaty but
come instead under Article 67 which

2669



merely lays down a procedure for
eliminating the effects which they have
on the steel industry. Thirdly, and above
all, the Commission maintains that, even
in so far as the aids in question were not
compauble with Anicle 4 (¢), in the
absence of express authority under
Arucle 58 1t did not have the power to
INCOrporate Compensatory provisions in
the quota svstem (which would have
meant, first, acceptance and approval of
the subsidies and secondly, with
reference to the applicant’s argument
that some form of compensation for
damage ought to have been introduced,
the penalizauon of the wundertakings
receiving the subsidies instead of the
Member States responsible for providing
them). According to the Commission 1t
mav  properly deal with such
infringements of the Treaty only in
proceedings under Arucle 88 which also
provides special guarantees for the
Member States concerned.

As far as this issue is concerned, it is
quite understandable that non-subsidized
undertakings hke the applicant are
severelv cniucal of the Commission’s
conduct and the form which the quota
system took. It is quite clear that the
quota system, which is primarily based
on actual production in the past, would
have produced different results if in the
past the Commission had put an end to
prohibited subsidies, thus preventing
unviable undertakings from being arti-
ficially kept alive in whole or in pant or
production from being increased, which
would not have been possible without
subsidies.

It also strikes me that the Commission
goes too far in arguing that subsidies
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granted in breach of the ECSC Treaty
can only be the subject of proceedings
instituted under Article 88 of that Treaty
(which deals with the recording and
remedying of a failure 1o fulfil an
obligauon under the Treaty) whilst
outside that context thev cannot
consutute a material circumstance. After
all, Arucle 58 does provide that the
principles set out in Arucles 2, 3 and 4
should be taken into account and indeed
no distinction is made as to whom those
provisions are primanly addressed.
Ancle 54 of the ECSC Treaty, dealing
with the Commission’s opinion on
investment programmes, must also be
borne in mind. The fifth paragraph of
that arucle expressly provides that where
the financing of a programme or the
operations of the installations planned
therein would invoive subsidies, aids and
the like an adverse opinion delivered by
the Commission on those grounds is to
have the force of a decision within the
meaning of Article 14 and the effect of
prohibiung the undertaking concerned
from drawing on resources other than its
own funds to carry out the programme
to which objection is taken. At the very
least this means that where aids are
concerned, and at all events before the
aids are granted, the Commission can
take some action against undertakings
without starting proceedings under
Article 88. Furthermore it is certainly not
inconceivable that the grant of subsidies
might be an important factor as regards
Decision No 2794/8C iself, for example
in the application of Article 4 (4) or, in
some circumstances, in the application of
Arucle 14.

Finallv, I see no reason for suggesting
that on the question whether previous
subsidies should be taken into account
the Court should depart from its decision
in Case 14/81 in which it was held
with regard to a similar, though less
eiaborate. argument that Arucle 38 is not




designed to compensate for distortions of
competition attributable to subsidies, for
which the Commission has other means
of action at its disposal (paragraph 23).
However, it seems to me that in view of
the Commission’s arguments on this
matter, which, as | have said, go oo far,
that paragraph of the Court’s judgment
should be clarified and expanded.

Since the Commission has, as 1 have
said, a considerable margin of discretion
in elaborating the quota system, the
crucial question in this context, too, is,
as it was in Case 14/81, whether the
failure o take account of subsidies in the

- reference period must be viewed as a

misuse of powers. For various reasons that
question can hardly be answered in the
affirmative. As a general proposition it
may be said that, although Article 58 of
the ECSC Treaty does require the
Commission to have regard to the
prohibition of subsidies contained in
Article 4 when it fixes quotas, it does not
stipulate how this is 1o be done.

In this regard it must first be
remembered that the Commission has
alreadv auempted in Decision No
257/80 of 1 February 1980 (Official
Journal L 29 of 6. 2. 1980, p. 5) to tackle
the problem of specific aids to the iron
and steel industry and that these efforts
were continued on a wider basis in
Decision No 2320/81 of 7 August 1981
(Official Journal L 228 of 13. 8. 1981, p.
14). It cerainly ought not to be
forgotten thar those rules, which, so far
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as they apply, rule out an infringement
of Amicle 4, do not remedy what has
happened in the past (because, as results .
from Article 1 of the decisions, they only
apply to aids granted after their entry
into force and previous subsidies are
required to be taken into account only in
accordance with Article 2 of Decision
No 2320/81 in the examination of new
plans for aids).

However, it seems extremely ques-
tionable whether the Commission. either
in a decision or when appiving Arucle 88
of the Treatv or calculatung reference
production in the past, may sull
reconsider circumstances dating back a
number of vears in order o neutralize
pavments made at that ume or their
effects on reference production. Any
such application of the obligauon
contained in Article 58 to have regard o0
the prohibition of aids would not only
encounter legal objections but would
be opposed by considerations of
practicability. In fact it is difficult to see
how that duty could reasonably have
been fulfilled without carrying out
protracted inquiries under the quota
system which had to be worked out and
put into practice very quickiv. In
particular there would be the problem of
calculating any allowances and decreases
according to the subsidies granted and
their effects on the conditions of
production. It is also not difficuit 1o see
that any attempt to achieve a solution
{even by using estimates as in the law
of damages, to which the applicant
referred)  would  have  produced
protracted and extensive disputes making
the quota svstem, which is capable of
funcuoning only if clear conditions of
production are provided, for the most
pan impracticable. Given that situauon,
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it would scarely be proper to impose on
recipients of subsidies, which have
acquired certain legal rights, com-
mensurate penalties in the form of a
reduction in their quota accorded under
the quota system.

In my view, therefore, the fact that the
Commission generally disregarded the
question of unlawful aids granted in the
past cannot be regarded as a defect of
the quota system which would be a
ground for declaring void the contested
notification.

A different question, however, is how far
the question, upon which I have al-
ready twouched, of the subsidizing of
competitors may be taken into account
in the context of, for example, Aricle 4
(4) or Anicle 14 of Decision No
2794/80. Although no submission to that
effect has been made in this case [ think
that it would be appropriate, in view of
the clear contradiction between the
obligation in Article 58 to take account,
when fixing quotas, of Article 4 of the
ECSC Treaty and the Commission’s
argument that in that regard the
prohibition of aids cannot be taken into
consideration at all, for the Court to
make some mention of that obligation in
its judgment. As 1 have said, in the
context of Decision No 2794/80/ECSC
that obligation could be taken inw
account both in the application of Article
4 (4) and, in certain circumstances, in
the application of Article 14. To my
mind 1t would be quite possible to
contemplate a future provision, modelled
on the fifth paragraph of Article 54 of
the ECSC Treaty, to the effect that, for
example, no quota may be allocated for
production which has arisen or been
maintained in contravention of Decision
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No 2320/81 of 7 August 1981 (Official
Journal L 228 of 13. 8. 1981). Just as
Anicle 54 gives the Commission the
power, if not the duty, to deliver an
adverse opinion on an investment
programme if prohibited aids are used, it
may be said that the duty in Anicle 58
(2) 10 take account, when fixing quotas,
of the prohibition of aids at least entitles
the Commission to refuse quotas where
such aids are used.

II1 — Lack of Council of
Ministers’ assent to
Decision No 2794/8¢C

the

1. Anicle 58 of the ECSC Treaty
provides that if the Commission
considers that the Community s
confronted with a period of manifest
crisis, it is, after consulting the Consul-
tative Committee and with the assent of
the Council, to establish a system of
production quotas. As far as this
requirement is concerned the applicant
does not deny, if my understanding is
correct, that the Council of Ministers
dealt with this problem at its situng on
30 October 1980 and also voted in
favour of the quota svstem. Moreover,
any other view would be difficult 1o
comprehend in view of the statement in
the recitals in the preamble to Decision
No 2794/80 to the effect that the
Council had given its assent and the
press release on 30 October 1980 by the
General Secretariat of the Council
announcing this and also explaining
which unsettled problems were discussed
at the Council meeting (namely those
concerning fine and special steels and the
determination of the products which
would not be included in the quota
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system). However, the applicant does not
consider this sufficient (as the Court is
aware, it argues that at its meeting the
Council discussed only the question
whether production quotas should be
introduced at all, whether exceptions
should be made for special steels and
what shares should be ailocated to each
Member State). In the applicant’s
opinion the ECSC Treaty required the
assent of the Council of Ministers to a
detailed draft decision. However, no such
assent was given because no such draft
was submitted and the Council was not
informed verbally of the deails of the
quota system. Moreover, the established
fact that the Council and thus the
governments of the Member States
considered such a course of procedure to
be proper does not cure that defect. It
merely shows that the Council itself has
no proper understanding of Aricle 58
and its responsibilities under that artcle.
In actual fact that provision does not
allow the Counal to give the
Commission general authority 10 work
out the details of the quota sysiem as it
thinks fit. As such a system affects
employment and cannot be effectively
integrated by the Commission, which is
not politically tied to those holding
power in the Member States, into the
political life of the Member States, it
needs the political support of the
individual governments also, and indeed
particularly, as far as its details are
concerned.

In reply to that argument the
Commission takes the view 1n its defence
first that under Aricle 58 the assent of
the Council of Ministers is required only
on the question whether a quota system

should be introduced; in particular
paragraph (2) makes it clear that the
details of the system are for the
Commission to work out. In support of
that view it points out that the structure
of the ECSC Treaty is fundamentally
different from that of the EEC Trearwy. It
emerges in particular from Artcle 14
that as a rule the Commission adopts the
necessary legal  instruments whilst
according to Article 26 the Council is
involved in the process of the formu-
lation of objectives only “in order to
harmonize the action of the High
Authority and that of the governments,
which are responsible for the general
cconomic policies of their countries™.
which undoubtedly does not require it to
exert influence over every detall of a
scheme. The Commission also believes
that an argument in support of its view
may be derived from the second sub-
paragraph of Arucle 58 (1). It argues
that since according to that provision the
Council may, acting unanimously,
require a quota system to be introduced
it must be assumed that the Council is
not thereby made responsible for all 1ts
details; on the other hand, however, it 1s
also difficult to imagine that in such a
case the assent of (the majority of) the
Council to the details of a quota system
is once more required. Yet, if my under-
standing is correct, in its rejoinder the
Commission has somewhat modified 1ts
view. In any event it there argues that
the Council must give its assent 10 the
material terms of a quota system which
subsequently, in a further stage of the
procedure, is put into the form of a
decision by the Commission. As evidence
also of the fact that the Council was in
fact sufficiently involved in the adoption
of the quota system, in other words that
the basic material terms of the quota
svstem did receive its assent, the
Commission points to 2 comparison
between the proposal which it made to
the Council on 6 October 1980 and the
terms of the decision which was sub-
sequently adopted.
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2. As far as the resolution of this
further issue in the proceedings is
concerned, it is to be noted first that
very considerable, albeit not wholly
unequivocal, assistance is to be found in
academic writing.

On the one hand Kovar (in Le Poutoir
Réglementaire  de Communauté
Européenne du Charbon et de ['Acier
1964, p. 174) rakes the view that where
the ECSC Treaty provides for a “‘avis
conforme” [assent] of the Council of
Ministers it 1s not sufficient for the main
aspects of the relevant question to be
submitted to the Council; instead, a draft
decision must be presented o the
Council and its assent must relate 10 that

draft.

On the other hand there are more
numerous proponents of the theory that
under Article 58 the assent of the
Council is required only on the question
of the necessity to introduce a quota
system, that is to say on the question
whether the conditions prescribed by
Article 58 (manifest crisis) obtain, and is
not needed on the other hand for the
specific details of the system which are
left 1o be worked out in practice by the
High Authority (see, for example,
Mertens de Wilmars in Les Nowvelles, Droit
des Communautés Européennes published
by Ganshof van der Meersch 1969, p.
520; Quadri, Monaco, Trabucchi, Trattato
Istitutivo della Communita Europea del
Carbone e dell’Acciaio 1970, Note 3
on Artcle 58; Erichsen, Das Verbiltnis
von Hober Behorde wund Besonderem
Ministerrat nach dem Vertrage iiber die
Griindung der Europdischen Gemeinschaft
fiir Koble und Stabl, 1966, p. 115). In
support of that theory it is pointed out in
parucular that under Artcle 58 a
distinction must be drawn between
various stages in the application of that
provision and that the Council’s parti-
cipation is envisaged only in one of
them. Erichsen also points out that the
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Council has no administrative apparatus
divided into specialized sections accord-
ing to subject-matter and therefore
cannot procure the information needed
o fix the quotas or carry out the
necessary investigauons.

3. If the various arguments put forward
in the proceedings are then examined it
becomes clear fairly soon that some of
the considerations put forward by the
applicant in support of its case as well as
some of those adduced by the Com-
misston are not particularly convincing.

(a) To begin with the applicant’s line of
argument, this is undoubtedly true of its
reference to the Council’s powers in the
enactment of secondarv Community law
under the EEC Treatv in which the
Council plays the main role, so to speak.
That argument is of no assistance
because the ECSC Treaty is clearly
structured differently. Under that Treaty
the Commission plainly bears the main
responsibility for the drawing up of
secondary Community law, which in
view of the detailed form which the
ECSC Treaty takes is less imporant in
any case.

Similarly, the applicant’s reference
to German administrative law, according
to which on the adoption of so
called “mitwirkungsbediirfiige Verwal-
tungsakte” [administrative acts requiring
partcipation] assent is required to be
given to fully-drafied legal instruments,
provides no more assistance than its
reference to German constitutional law
under which, in so far as laws passed by
the Bundestag need the assent of the
Bundesrat, it 1s not sufficient for assent
to be given to general intentions but it is
presumed that a. fullv-drafited legal
instrument  exists. The . Commission
argued first that, quite apart from the
fact that those brief references, obviously
to German law alone, are not likely to be



of any assistance in identifving the
outlines of a specific legal principle
which also applies in Community law,
there can certainly be no quesuon of
assent being given to every deuail of a
scheme if by administrative acts requiring
participation the requirement for certain
citizens to make a request is meant.
Secondly, the Commission has rnightly
emphasized that as regards Aricles 77
and 78 of the German Basic Law
{Grundgesetz] it should not be forgouen
that when the Bundesrat becomes
involved in the legislative procedure laid
down thereunder a decision approving a
legislative text is alreadv definitely in
existence whereas the participation of the
Council of Ministers under Arucle 38
plainly relates to planned measures.

Moreover, the applicant proceeds from
the idea that the paricipation of the
Council serves to swrengthen the
legiimacy of the Community’s legal
decisions. It believes that such legitimacy
— in the sociological sense (inasmuch as
the persons concerned are more prepared
to accept official measures) — is not
sufficiently guaranteed if the main
responsibility for taking action lies with
the Commission which 1s subject to only
verv limited parliamentary conwol. As
regards that argument the applicant must
acknowledge not only that it is difficult
o see how the paricipation of rep-
resentatives of the governments in the
Council (who after all have only indirect
democratic legitimacy) is to have the
effect which it describes: it is also
important to remember that, should that
effect acwally exist, it is sufficiendy
guaranteed by the participation of the
Council in the determination of the main
Sfeatures of a scheme, that is without
giving its assent to every single detail.

(b) Secondlv, a similar view may be
taken of some of the considerations which
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the Commission has put forward to
interpret Arucle 38.

I am thinking here of its reference to
Article 14 of the ECSC Trearv from
which the Commission savs it may be
inferred that it has a central role in the
establishment of the secondary law of the
Communitv. Nevertheless it should not
be forgotten that Arucle 14 also contains
the phrase “in accordance with the
provisions of this Treaty”, thereby
referring to other provisions of the
Treaty. Accordingly only an analvsis of
those provisions — in this case of Artcle
58 wself — can wholly show the extent
to which other instututions must paru-
cipate in the adoption of a decision.

I would add that it is difficult 1o prove
by reference to the second subparagraph
of Article 58 (1) that the Counail’s paru-
cipation is limited 1o its giving its assent
in principle to the introduction of a
quota system. Just as on the applicauon
of that provision (under which the
Council, acting unanimously, mav direct
that a quota svstem be introduced)
further consideration of paragraph (1) as
regards the consultation of the Consul-
tauve Committee appears absolutely
essential, it may be entirely reasonable to
consider that in addition to the Council’s
decision on the introduction in principle
of a quota svstem, which must be
adopted unanimously, a different form
of assent of the Council, as provided for
in paragraph (1), to the main deails of
the svstem is indispensable. Finallv, the
wording of the first subparagraph of
Article 58 (1) supports that view and
militates against 100 narrow a definition
of the requirement of assent laid down in
that provision. for the reference to the
introduction of a “svstem” justifies
consideration of the basic features of the
scheme besides the question “whether”
as a2 mauer of principle it 'should be
introduced.
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4. On the other hand the decisions of
the Court on the equalization of scrap,
to which the Commission has referred,
and also the second paragraph of Anicie
58, provide valuable guidance for a
proper solution to the present question.

In the judgment in Case 111/63' 1t was
made clear that the assent of the Counal
(which under Arucle 53 must be given
unanimously to any financial arrange-
ments) is not necessary for every alter-
auon of any such arrangement as far as
only secondary aspects such as, in that
case, the rules governing interest are
concerned. From that it may in fact be
deduced that where the Council s
required to parucipate by gwing s
assent this concerns only basic matters or
the essential feawres of a scheme and
therefore it may readily be assumed, and
I say this with reference to a specific
objection of the applicant, that it 1s
indeed possible, though perhaps difficult,
to distinguish between major and
secondary aspects of a scheme.

Article 58 (2) states that the High
Authority (now the Commission) is to ?ix
quotas on an equitable basis taking
account of the principles set out in
Articles 2, 3 and 4 and after carrying out
the studies made jointly with under-
takings and associations of undenakings
(which are not mentioned in paragraph
(1)). That can only be taken to indicate a
degree of independence on the part of
the Commission in the elaboration of the
quota system and as evidence that the
Council, whose assent is mentioned in
the previous paragraphs, does not need
to approve every single detail of the
system.

| — Lemmertz-Werke GmbH s High Authoniy of the
ECSC, juagment of 13 Juiy 1965 [1963] ECR 677 at
p. 099
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On the other hand the purpose of the
requirement of assent may be best
grasped by considering the general
descniption of the powers of the Council
contained in Article 26 of the Treaty
according to which their purpose 1is
above all to harmonize the action of the
High Authority and that of the
governments which are responsible for
the general economic policies of their
countries. It may be deduced from that
provision as well that it is sufficient for
the Council to give its assent to the basic
structure and essential features of the
system.

If that criterion is applied, however, it is
clear that there can be no question of a
procedural defect, on the ground of
inadequate assent of the Council, in the
adopuon of the quota system. That
conclusion may moreover be reached
without acceding to the applicant’s
demand that the minutes of the Council
meeting in question should be ordered to
be produced so that it may be
determined exactly to what the Counail
assented, and, in partcular, which
amendments were required of the
Commission’s original scheme and which
amendments were made or added by the
Commission on its own initiatve. It is
important to remember in particular that
the basis for the formaton of the
Council’s intention was a Commission
proposal of 6 October 1980 which has
been adduced in evidence in other court
proceedings. It plainly sets out all the
important points of the quota scheme
(such as products covered by the system,
determination of the reference period,

fixing of the quotas — if necessary
taking into  account  restructuring
measures — the abatement rates fore-

seeable for the first quarter, regulation of
deliveries within the common market,
exchange and sale of quotas, verifi-
cations and penalties required and the
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start and end of the quota system). It is
moreover significant in my opinion, in
the sense of being at least an important
piece of circumstantial evidence, that
after the decision was adopted none of
the Member States, some of which keep
a very critical watch on the observance
by the Commission of the limits of its
powers, expressed any criticism or took
the view that Decision No 2794/80
deviated on some important point from

what the Council had decided.

Decision No 2794/80 cannot be declared
inapplicable for infringement of essenual
procedural requirements and accordingly
the directly contested notification cannot
be declared void.

IV — Unlawful fixing of delivery
quotas for the common
market and unlawful
restriction of production
intended for export

Finally 1 come to a last series of
complaints which, as I said at the
beginning, were raised for the first time
in the replv. One of them relates to
Article 7 (2) of Decision No 2794/80
which reads:

“With regard to the delivery of products
_subject to the quota system, undertakings
may not exceed, by group of products,
for deliveries within the common market,
the rato of Community deliveries to
total deliveries in those 12 months of the
period from July 1977 1o June 1980 in
which the total production of the four
groups of rolled products was the
highest.”

The applicant sees in this provision the
fixing of delivery guotas which was not

within the Commission’s powers under
Arucle 58. The other complaint 1s to the
effect that the quota scheme improperly
relates to that part of production which
is intended for export. It contends that
exports were therebv restricted. in other
words expon delivery quotas were fixed

because as regards this channel of
disposal, apant  from stocks and
bought-in steel, only that pant of

(restricted) production which had not
been marketed in the Community could
be exported. In this respect, t00, the
applicant considers that the Commission
lacked the requisite powers; what it
ought 10 have done was restrict
production according to home demand
and leave products intended for export
out of the scheme.

1. As ] have already indicated. these
arguments give rise in the first place to a
number of guestions of admissibility.

The first question is whether the
objection that Article 7 (2) of Decision
No 2794/80 is illegal may properly be
raised in connection with the challenge
to a decision which merely fixes
production quotas. The second question
concerns the admissibility of. arguments
which were not contained in the
applicauon.

(a) On the first point I can be fairly
brief. The question has already arisen in
the same way in two other cases (Joined
Cases 275/80 and 24/81 and Case
258/80 . Subsequent 1o the opinion of

1 — Krupp  Stabl AG v Commission, iudgment of
28 Ociober 1981 {1981} ECR 2489; SpA Metaliurgica
Rumi v Commission, \udgment of 16 Feoruary 1982
[1982) ECR 487.
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the Advocate General it was emphastzed
in those judgments that where an
implemenung decision 1s challenged
objections to a general decision are
admissible only if the general provision is
applied n the contested individual
decision, if the individual decision is
based on the general provision and i
legality depends on the general
provision. As far as the nouficauon of
the producuon quotas and Arucle 7 (2)
were concerned, such objecuons were
rejected on the ground that the
notificaton did not in fact fix delivery
quotas and Arucle 7 (2) s also applicable
without an individual decision.

In my opinion the same determination
should also be made here, especially
since the applicant itself has stated that
the delivery quotas applving 10 it were
based on the notificauon of the
production quotas (and not the other
wav around). Moreover, it should not be
overlooked that in the application the
Count is only asked to declare the
notification of 6 April 1981 void in so far
as it fixes the applicant’s reference
production figures and production
quotas for the rolled steel products in
Group I; in other words the application
does not refer to an instruction, also
implicitly contained in the notification
(because it results from the nouification
in conjunction with Article 7 (2)), as to
the part of permitted production which
the applicant could dispose of on the
common market.

It must therefore be concluded in line
with the Commission’s wview, that
because a direct challenge on the basis of
an allegation of a misuse of powers made
pursuant to the second subparagraph of
Article 33 of the ECSC Treaty has not
been raised the applicant cannot raise
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objections to Arucle 7 (2) of Decision
No 2794/80 wunul after a decision
imposing sanctions has been adopted.

(b)  As regards the second point, which,
in view of what has just been said. i

material onlv for the purposes of the
argument relating to the restriction of
exports, reference must be made to
Artcle 42 (2) of the Rules of Procedure
of the Coun according to which no tresh
issue may be raised in the course of
proceedings unless it is based on matters
of law or of fact which come to hght in
the course of the wruen procedure.
Since that i1s not the case here. the
principle according to which grounds of
application not adduced until the replyv 1s
submutted and not even menuoned in the
application are not admissible would
appear in fact 10 come into play (that
principle was mentoned in for insiance,

Cases 9/55', 18/57 %, in Joined Cases
27, 28 and 29/58°, joined Cases 19,
21/60 and 2, 3/61*, 17 and 2C/61 * and
in Case 12/79%).

Admittedly that conclusion mav not be
free from doubt first because the
complaint with which we are now
concerned is based on an infringement of

| — Societe des Charbonnages de Beeringen ana Qipers <
Higr Authoriy, tuggment ot v Novemper 1930 (1954
10 1956) ECR M3 at~ 326

2 — I Nold KG. Koklen- ung Baustorgronkandiung s Higr
Autponey, judgment of 25 March 195% “1vse: BCR 41
ar 5.

3 — Compagme des Hauts Fourmcaux et fondeene: a0 Giion
and Others v Higr Autroey, wuggment o 12 Ma
1962 [1962) ECR 241 2t p 38

4 — Svcicze Fives Line Casi ana Otrers v Mg durrenss,
wdemen: of 15 Decempe- %0l M40 L CE 280 a0
[

5 — ANtockner-Werne AG and Hovwr 40y e Auirenn,
wegment of 13 Juls 1962 [1%e)) ECR 325 50~ 47

6 — Han:-Otto Wagner Gmrtl  Agravranai. KRG

Commussion, wdement ot 12 Decemper 1074 Tpute’

ECR 3657 a1 p 3072,




Article 58 and a number of complaints 10
that effect are already contained in the
application. Secondly, an analysis of the
relevant decisions of the Court shows
that the principle just menuoned varies
from case to case and that it 1s not
always applied with the same degree of
strictness.  For  example, arguments
adduced at a later stage were not
considered inadmissible if thev were
arguments in support of submissions
alreadv made in the application (see for
example the judgments in Cases 2/54°,
2/57 % and 18/6C*). It 1s also nouceable
that in this context the attitude adopted
was not always as strict as that taken in
Case 18/57, Joined Cases 19, 21/6% and
2, 3/61 or in the recent Case 11/81°
Without going into the details of the
arguments, | am thinking here 1n
particular of the situations which were
discussed in Cases 2/56 * and 19/58 *.

Moreover, since in Case 18/57 the Court
considered that it should examine of its
own motion the submission of
insufficiency of reasons, which was to be
regarded as having been made out of
time, there mav in fact be some
hesitation in this case in contemplating a
strict. application of Article 42 of the
Rules of Procedure and instead it may be
considered justifiable not to regard the

1 — Govemment 0° :re ltaizan Rerubiic v Higr Authornry,
judgment of 21 Decemoer 1954 11954 0 1950] ECR 37
a5t

2 — Comraenic des Hauts Foumeanx dae Chasse v Higr
Autronty, juggment ¢f 13 June 195» 11937 and 195¥]
ECR19% a:p 2l6

3 — Lows Waorm: v Higr Antronizy, wdement of 12 July
190l 11962 ECR 195 a1 p 223

3 = Antorn Durrece v Commujion, wczmen: of ) Apris

1952 {19321 ECR 1231

Gezitng v Hign Auzhoruy, udgment of 12 March 1957

{1937 and 1958 ECR 3 2t 17

w

6 — Gozemment o tre Feaeral Reoubiic of Germany s Higr
Autpory, wwogment 2t L2 Mav 1967 §1902) ECR 223
. 25%
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argument as to the restriction of export
opportuniues as inadmussible.

2. If that is accepted. 1t in any event
becomes very quickly apparent that this
complaint, 0o, «cannot help the
applicauon 10 succeed.

ta) First of all, reference may be made
to the judgment in Case 276/8C°, in
which the same question was raised. In
that case the Count resoived the quesuon
by explaining that the Commussion had
been prepared to have recourse 1o Article
14 ot Decision No 2794/8C if under-
takings’ export opportuniues  were
reduced by the quota system and bv
poinung out that the applicant had not
proved that the quota svsiem had caused
it to lose foreign markets.

In these proceedings the Commission has
explained once again that in the second
quarter of 1981 1t drew auenuon. as it
had done on previous occasions, 10 the
fact that underakings parucularly
interested in exporting could obtain a
higher production quota on the basis of
Article 14 of Decision No 2794/8C. We
were also told that the applicant did not
submit an application to that effect for
the second quarter of 1981 because it
considered it futile and its application for
the first quarter of 1981 based on Arucle
14 was not granted because it was solelv
concerned with the queston of the
utilization of capacity. Moreover, since
the applicant has not shown in these
proceedings that 1t was actually pre-

T — Ffermera Pazana $r4 v Commuynern, augomer: O
16 Feorvan 1922 [1422; ECR 517
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vented from exporting (the Court will
recall that at the hearing the applicant
was expressly asked whether it had been
compelled to refuse export orders), this
question can in fact be decided no
differently than in Case 276/80.

(b) In so far as the applicant in this
case also complains that the Commission
did not state the reasons for which it
appeared to it to be necessary to extend
Decision No 2794/80 w0 cover all
exports, two further considerations
provide an equally ready answer to that
complaint.

It is important to remember first that
from the recitals in the preamble to the
decision it is plain that there is a world-
wide crisis because demand 1s declining

V — Conclusion

everywhere. It is thus made clear that the
repercussions which the quota system has
on export opportunities may be entirely

_ justified. Secondly, it is however above

all clear that a production quota system,
as applied here, must by its nature affect
export opportunities and that existing
export prospects can be taken into
account onlv in individual cases by
means of a special provision like Article
14 of the decision in question. Therefore
justification for the quota svstem is auto-
matically a sufficient justification for the
effecus which it may have on exports.

3. It is therefore clear the new
submission which the applicant makes in
the reply is also incapable of assisting its
case.

It only remains for me to sum up. In my opinion the application lodged by
Klockner must be dismissed as unfounded and accordingly the applicant

must be ordered 10 pay the costs.
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