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Mr Dresident,
Members of the Court,

1. Introductory remarks

In this case the Court is once again
confronted with an action to establish
the Community’s non-contractual liabil-
ity as provided for in Article 178 and the
second paragraph of Arucle 215 of the
EEC Treaty. Such an action is not in
itse!f unusual but the singular feature of
this case 1s that this ume the Coun is
expresslv asked to decide the intriguing
question whether an action for damages
for liabilitv arising from lawful acts of
the Community institutions is  also
concervable in Communuty law.

2. The organization of the market
in oiive ol

Bv Regulauon No 136/66/EEC of the
Councit of 22 September 1966 on the
establishment of a common organization
of the market 1n oils and fats (Official
Journal, Engiish Special Edion 1965-
196. p 2211 olwe ol was brought
suhin the ambit ot the common agn-
cultural poinvy Two of the main features
of that organizaton of the market are
the fiung cach vear of single prices
tAructe 4) ang machinery for providing
pradguction a:1as (Arucle 12). The reason
tor the producuon ads. to which the
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common agriculeural policy rarelv has
resort, is the relatively low prices of sub-
stitute products which do not enable
producers to be guaranteed an income
that is considered sufficient by means of
a price guarantee alone. Imports and
exports of olive oil are subject to levies
(Article 13) and refunds (Artcle 18) and
governed by a svstem of licences and
deposits. The refund svstem is im-
plemented inter alia bv Regulation No
171767/EEC of the Council of 27 June
1967 on export refunds and levies on
olive oil (Official Journal, English
Special Ediuon 1967, p. 136). The
seventh recital in the preamble to that
regulation reads as follows:

“Whereas traditional exports of olive oil
should be maintained; whereas to this
end exporters should at all umes be able
to procure supplies of raw matenals to
meet their export requirements at a price
which does not exceed the world market
price: whereas to this end provision
should be made for granting the export
refund in the form of an authorization to
import, free of levy, a quantty of olive
oil corresponding to the quanuy
exported.”

That recital reflects the intention of the
dratismen of the reguiauon to mamtamn
tradional exponts of this Mediterranean
product while at the same ume meeung
the shortage in Communitv supplies of
olive oi1i caused bv 1nts exportauon With
that aim in vies Arucie @ (1) provides
for wnat s known as an “Exim”
procedure:
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“1. On application by the party
concerned, the export refund on
olive oil shall be granted in the form
of an authorizaton to import, free
of levy, a quantty of olive oil
corresponding to the quantity of
olive oil exported, provided that it is
proved that exportation was effected
before importation and provided that
imponation is effected within a tume-
limit still to be determined.”

In 1978 the organization of the market
in olive oil was reformed inasmuch as
thereafter consumptuion  aids  were
granted as well as production aids. That
amendment was introduced by Council
Regulation (EEC) No 1562/78 of 29
June 1978 amending Regulation No
136/66/EEC (Official Journal 1978, L
185, p. 1). However, the implementation
of the new system of aid in this sector
was accompanied by many difficulues
and as a result it did not prove possible
for it 1o enter into force on | November
1978, the beginning of the 1979
marketing vear, and it could not be
expected to enter into force before 1
March 1979. As regards 1979 prices were
accordingly fixed for the period 1
January to 28 February (representauve
market price: 148.43 units of account
(u.a.) per 19C kg threshold price: 145.43
ua. per 10C kg) and for the penod 1
March to 31 Ociober (representative
market. price: 12278 u.a per 100 kg;
threshold price: 119 44 u.a. per 100 kg).
Those prices were fixed by Council
Regulation (EEC) No 3C88/78 of 19
December 1978 (Official Journal 1978,
L 369, p. 11 of 29 December 1978).
However, in Februarv it transpired that
the date of 1 March 1979, fixed for therr
entrv 1nto force, could not be adhered to
cither, whereupon the Council, by Regu-
lavon No 3288/7» (Official Journal
1979, L 46. p 1 of 23 Februan 1979),
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deferred the date from which the new
prices were to apply from 1 March 1979
10 1 April 1979. As a result, as from 1
April 1979 the threshold price for olive
oil fell by 25.99 u.a. per 100 kg which
meant that the import levies on olive ail
also fell. For cases in which the levy had
been fixed on the basis of the prices
applicable before 1 April 1979 but in
respect of olive oil to be imported after
that date the Commission adopted
transitional measures in  Regulation
(EEC) No 884/79 of 3 May 1979
(Official Journal 1979, L 111, p. 18 of 5
May 1979). Those measures consisted in
a reduction of the levy on imports from
non-member countries by an amount of
24,18 u.a. per 100 kg, slightly less than
the reducuon in the threshold price.
However, such measures were not
adopted for the benefit of importers
using the “Exim” procedure who had
exported olive oil under that procedure
before 1 April 1979 and imported olive
oil after that date.

3. The facts

As the report for the hearing shows, the
facts of this case are in no way free from
dispute. The [Italan undertaking SA
Oleifici Mediterranie (to which 1 shall
refer as “OLMESA™) used the “Exim"”
procedure for a quantity of 194.805
tonnes of olive oil thereby incurring the
alleged loss for which 1 claims
compensauon in this action. As far as the
export pant of the operauon 1s concerned,
the documents show that on 27 January
1979 OLMESA invoiced a delivery of
268 tonnes of olive oil w0 the Nauonal
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Supply Corporation of Libya at a price
in the Community at that tume was
approximately LIT 1720 per kg
However, the Commission disputes that
that transaction was part of the “Exim”
procedure because not only do the
quantities not correspond to those
imported but also OLMESA could not
produce any export cerificate for a
quantity of 190 tonnes. As far as the
importation is concerned, OLMESA
submitted two import certificates for a
total of 194.805 tonnes, one for approx-
imately 33 tonnes, valid unul 30 May
1979 and for approximately 161 tonnes
valid until 30 June. It also produced
seven invoices relating to the purchase of
olive oil from Spanish undertakings
during the period from 12 May two 13
June ~ 1979.  According 10  the
Commission, those invoices add up to
only 104 tonnes whilst 57.4 tonnes of
that figure represent refined olive oil to
which the “Exim” procedure does not
apply. The import price was approxi-
mately LIT 1630 per kg The
Commission and the Council dispute that
the price was at that level after 1 April.
The Commission contends that during
the period in question the pnce was
between LIT 2507 and 2 508 per kg. In
anv event OLMESA considers that it has
made a loss on the imported
consignment because it could not be soid
at the price in force under the old
svstem. According to its own testumony,
owing also to the withdrawal of the
refunds it incurred a loss of approxi-
mately LIT 100 million on the expor-
tation whilst the importation only
vielded a profit of approximately LIT 42
million. I shall come back to the quesuon
of the plausibility of that alleged damage
and the way in which it 1s quantified.

4. The submissions put forward
and analvsis of them

The action based on Article 178 and the
second paragraph of Arucle 215 of the

EEC Treaty is for the payment of
damages by the Community in the sum
of 50 629 u.a. together with interest at
8% from 4 May 1979 and for an order
requiring the Community to pay the
costs. The action against the Commission
relates to hability for the damage
allegedly suffered as a result of Regu-
lauon No 884/79 which, as I have said,

“did not provide for any transitional

measures as regards the “Exim” facility.
The applicant’s primary contention is that
in this case the legislative act in question
did not involve choices of economic
policv. It s therefore argued that it is
unnecessarv to demonstrate that the
strict requirements which, where there is
such a choice of policy, must be satisfied
for an action based on the second
paragraph of Arcle 215 to succeed, are
fulfilled. As the Court will be aware, this
is the condition formulated by the Count
in its judgment in Case 5/71
Schoppenstedt [1971] ECR 975 and in
Joined Cases 9 and 11/71 Compagnie
d’Approvisionnement et Grands Moulins
de Paris [1972) ECR 391 to the effect
that a sufficiently flagrant breach of a
superior rule of law for the protection of
the individual must have occurred.
OLMESA argues in the alternative that if
its primary contention is not upheld such
a breach has indeed occurred in this case
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because Regulation No 884/79 fails to
respect the principle of equal treatment
and the principle of the proctection of
legiumate expectation. The actuon
against the Council is alternative to the
acuon against the Commission. In that
acuon damages are also sought for
liability incurred not as a result of an
unlawtul act of the Council but as a
result of a lawful act. OLMESA’s
contention in that acuon is that Council
Regulations Nos 1562/78, 3088/78 and
360/79, though lawful in themselves,
nevertheless caused it to suffer damage
for which the Council is liable. By that
action the Court is therefore asked to
rule on the question whether Community
law will admit an action to establish
liability for damage caused by lawful acts
of the Communnty insttutons. In the
rest of my opinion | shall deal with those
submissions in the order indicated. As
regards the primarv claim against the
Commission, my examination will cover
the three requirements which, in its
decisions on unlawful acts of the
Communiry, the Count has held must be
met for the second paragraph of Article
215 to be sausfied: the acts of the
Commission, whether legislative or not,
must be unlawful; there must be a causal
link berween the damage allegedly
suffered by OLMESA and those acts;
and the damage must be real and
quantified. Examinauon of those matters
will allow me 1o deal bnefly with the
condiuons as to causahty and damage as
far as the acuon against the Council
15 concerned which 1 shall consider
afterwards When considening that head
of appiicauon | shall however also give
some thought to the quesuon which, as |
have said, 1s an intnguing one, whether
Community acts which are lawful in
themseives mav give nise to hability
without fauit

S The action
Commission

against the

Before examining the queston whether
the Commission mav be accused of
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unlawful conduct it is necessary to reply
to OLMESA’s argument to the effect
that what is at issue is not “a legislative
act involving choices of economic
policy”. It contends that there is there-
fore no need o show a sufficiently
serious breach of a superior rule of law
for the protection of the individual in
order to prove that the Commission has
exceeded its discretion. The thrust of
OLMESA’s argument is that in this case
the Commission had no choice of
economic policy but was simply under
the duty to implement the amendments
made by the Council to the organization
of the market in oils and fats. In my view
that argument cannot be accepted since a
delegauon of powers, even if formulated
in the form of a binding instruction,
does not necessarily mean that the
Commission has no scope for exercising
its discretion. That is all the more true in
this case in which Commission Regu-.
lation No 884/79 refers back to the sixth
paragraph of Artcle 16 of Regulation
No 136/66 pursuant to which the
Commission adopts the implementing
provisions in accordance with. the
procedure laid down in Article 38 of that
regulation for referring matters to the
Management Committee. In view of the
nature of that procedure and the Court’s
decisions in Case 25/70 Einfubr- und
Vorratsstelle fiir Getreide v Kaoster, Berodt
& Co [1970] ECR 1161 and Case 30/70
Otto Scheer v Einfubr- und Vorratsstelle
Sur Getreide [1970] ECR 1197 it cenainly
cannot be maintained that the
Commission has no freedom of choice in
the management of the common organ-
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izatons of the markets. OLMESA’s
argument would also mean that by not
adopting transitional measures for the
“Exim” facility the Commission
infringed the relevant Council regu-
lations. In that case, in fact, the
Commission would have no discretion as
regards transitional measures. However,
OLMESA does not contend or
demonstrate that such an infringement
occurred.

Therefore the action against the
Commussion really turns on the alter-
native submission that if the act in
quesuon is a legislauve act involving
choices of economic policy, in which
case a sufficiently serious breach of a
superior rule of law for the protection of
the individual must have occurred, that
condition is also satisfied. OLMESA
contends in this regard that bv not
adopung transitional measures for the
“Exim™  facility  the  Commission
offended against the principle of equality
as well as the principle of legitimate
expectation.

That first head of the alternauve
submission s based on the premise that
the “Exim" facilty and the impon and
export ruies which operate through
advance fixing and ceruficates are
objectnely comparable arrangements. It
mav  be said nght away that the
correctness of that premuse 15 ques-
vonable 1n view of the principle of

Community preference which the Count
has frequently declared 1o be one of the
guiding principles of the common agri-
culural  policy. According w0 that
principle, the common market has pref-
erence over the markets of non-member
countries. The system of levies and
refunds on imports and exports from and
to non-member countries must be
regarded as a product of that principle,
the effect of which is 10 make such
imports and exporis mainly dependent
on the market situation prevailing within
the Community. According to the recital
in the preamble to Regulauon No
171/67 which 1 have cited, the “Exim”
facility serves however 10 matntain
tradiuonal exports and reflects the wish
to avoid tortally disturbing the traditional
Mediterrancan market for olive oil.
Viewed in that light it is difficult 1o
consider the “Exim” facility as anything
other than an exception to the general
arrangements. Those general consider-
ations also seem to be borne out by the
relevant legal provisions. In the first
place, the system of import and export
certificates offering the possibility of
advance fixing is of general application
to Community agnicultural products. The
rules of the svstem are laid down in
Commission Regulations Nos 192/75
and 193/75 (Official Journal 1975, L 25,
pp. 1 and 10). On the other hand there
are no general rules for the “Exim”
facility but it is applied in each sector as
the need anses. Secondly, the fact that
the “Exim” facility is an exception to the
general import and export svstem is also
shown by Article 9 (1) of Regulation No
171/67 which I have quoted. It consists
in fact of a special kind of refund on the
export of olive oil. This special nature of
the “Exim” faciluv is also refiected in
Article 9 of Regulation No 2541/75 of
the Commission on special detailed rules
for the applicauon of the sysitem for
import and export licence and advance-
fixing certificates for oils and fats
(Official Journal 1975, L 213, p. 1). The
same conciusion may also be deduced
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from the decisions of the Court. It has
been clear since the judgment in Case
73/69 Oeblmann [1970) ECR 467 that
the rules governing the general system of
advance fixing do not readily lend
themselves to application by analogy to
cases not involving advance fixing. The
crucial factor for the Court was the
coming into being, as the result of
advance fixing, of a firm relationship
berween the trader on the one hand and
the authorities responsible for the
management for the organization of the
market on the other, consisting of an
obligation to import or export reinforced
bv the deposit of a security. In the
judgment in Case 68/77 IFG v
Commission [1978) ECR 353, in which
“Exim” arrangements came under
scrutiny, the Court took that interpret-
auon further. In paragraph 8 of that
judgment (loc. cit. p. 369) 1t held in very
clear terms that owing 1w that
relationship, which arises as a result of
advance-fixing, between the trader and
the authoriues responsible for the
management of the organization of the
market, “Exim"” arrangements are not to
be compared with the general import and
export procedure. In this regard 1 also
reler 0 Mr Advocate General Capo-
torti's very firm opinion on this point.

In so far as the relevant head of the
submission put forward is based on the
premise that this case is concerned with
objecuvelv comparable situations, 1 do
not believe that this can be accepted in
view of what | have said. | should,
however, add that at the hearing in
parucular OLMESA also endeavoured to
construe the pnnaple of equality in a
matenal sense in this case. The gist of 1ts
argument was 1o the effect that, in so far
as there mav be any quesuon of a
difference between advance fixing and
the “Exim™ arrangements, n pninciple
the trader who has obtained advance
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fixing runs no risk of price changes
occurring in the meantime but the trader
voluntanly using the “Exim” arrange-
ments does. The absence of transitional
measures for the “Exim” procedure
might be acceptable if the trader using it
were not thereby exposed to dispropor-
tionately large or abnormal nsks.
Although I would not dismiss that
argument out of hand I do not think that
it holds good in this case because
OLMESA has not demonstrated that in
its case there was such a disporpor-
uonately large risk or that it was
accompanied by exceptional damage.

However, the argument put forward by
OLMESA also partly concerns the
queston how far OLMESA could or
could not have anticipated the price
changes. That argument therefore goes
hand in hand with the submission on the
failure to respect the principle of
legitimate expectation.

The second part of OLMESA’s sub-
mission is to the effect that although it
was known that prices would be altered
as a result of the introduction of
consumption aids in the olive-oil sector
the time when that would happen was
uncertain  because the Council had
already wwice postponed the introduction
of those aids. In this connection 1 should
remind the Court that it transpired o be
impossible to adhere to the dates of 1
November 1978 and 1 March 1979. In
essence that argument therefore amounts
to saving that OLMESA was entitled to
count on further postponements. Qut of
respect for that legitimate expectation
the Commission ought to have either
adopted  wansitional measures  or
suspended the “Exim” procedure. In my
view it is quite clear that, generally
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speaking, a person confronted with rules
whose entry into force is postponed may
not expect further postponements on the
basis of that postponement alone. That
expectation must at the least be created
by facts other than the postponement
itself and such facts have not been
adduced by OLMESA. On the contrary,
it is quite clear that after the publication
of Regulaon No 3088/78 of 19
December 1978 OLMESA knew or was
in a position to know the extent to which
and at what time prices would change.
Unul 23 February 1979 there was no
reason for it 1o suppose that there would
be a second postponement as occurred
with Regulation No 363/79 published on
that date. In so far as OLMESA used the
“Exim” facility before 23 February 1979
it ought therefore to have assumed that
prices would change with effect from
1 March 1979, with the ensuing
consequences for imports to be carried
out after that date. The fact that on 23
February 1979 the date of 1 March was
changed tw 1 April was at best
OLMESA's good furtune and something
which a prudent trader would not be
entitled to expect. In not acting in the
light of that imminent change but specu-
lating for vet another postponement of
the introduction of the new svstem
OLMESA cenainly did not act as a
“prudent” trader might have been
expected 10 act. Such unfounded
expectations form no basis for the
adoption  of transiuonal  measures.
According to the judgments of the Coun
in inter alia Joined Cases 93 to 98/74
Coopératives Agncoles de Ceréales v
Commussion and Council [1975] ECR
1615 (paragraph 45 of the decision) and
Case 169/75 Compagnie Continentaie
Council [1975) ECR 117 paragraph 28 of
the decision) if a plea based on the
principle  that  legiumate  expectation
should be respected 15 10 succeed, this
requirement that the trader must have
acted with care or prudence, that 15 to
sav in  accordance with the market
condiuons which are known or fore-

seeable (in this case, at the time of
export), must in any event be fulfilled.

In the present case the requirement of
causality means that there should be a
causal link between the damage allegediv
suffered by OLMESA and the absence
from Regulation No 884/79 of
transitional measures relating 10 the
“Exim” facility. It is already clear from
the foregoing examination of the second
part of the alternative submission that
there is no such link because the damage
allegedly suffered did not arise from the
absence of transiional measures but
from the unfounded expectation that the
introduction of the new system would be
postponed vet again. Even with regard to
the requirement of causality OLMESA
has not satisfied the obligation to show
care. In this regard I refer in parucular
to paragraphs 11 and 28 of the judgment
of the Court in Case 169/75 cited above.

In ns applicauon OLMESA calculates
the damage which it has allegedly
suffered a1 52 629 u a. assuming that the
difierence between the oid and the new
threshold price 13 taken (14543 v per
kg — 119.44 ua per 125 kg = 25.99
ua per 122 kgy or at 47133 ua
assumung that the difference between the
old and new impon ievy 15 taken Quite

3587
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understandably OLMESA prefers the
first figure. In an annex to its reply it
attempts to evaluate the damages in
Italian lire.

With regard to the requirement of
damage supulated in the second
paragraph of Article 215 I have already
had occasion in mv opinion in Joined
Cases 197 to 200, 243, 245 and 247/80
to remind the Court of the judgment
which it gave in Case 47/49 Richard Pool
v Council [1980] ECR 569. According to
paragraphs 10 and 11 of that judgment it
1s necessary not only to demonstrate the
existence of actual damage but also to
quanufy it in a sufficiently precise
manner. On the quesuon whether
damage was actually suffered, in view of
my ecarlier observations on the sub-
mission in question 1 would think that
OLMESA has not succeeded in showing
that it suffered damage as a result of the
conduct of the Commission and the
Council. Admiuedly it has reason o
complain in view of the profit which it
lost owing to the fall in prices after 1
April but 1t is quite clear that this was
atributable to 1ts unfounded expec-
tations as to the introduction of the new
system of rules for the market in olive
oil.

Similarly OLMESA has not succeeded
in quantifving the damage allegedly
suffered in a sufficiently precise manner.
As far as the damage expressed in units
of account 1s concerned, this figure is
based only on the changes n the
Communny pnces which, unless the
contrary s demonstrated, do not
necessanly reflect the actual conditions
on the market affectung the operauons in
quesuon. According 1o the Commission
and the Council, the market pnce in the
Communuty for imported olive oil was in
fact much higher than that sted by
OLMESA To quanufy the damage it s
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those real market prices which matter
and not theoretical calculations about the
effects of changes in the organization of
the market on the level of prices. What is
more, as regards the assessment of
damages in lralian lire in connection
with the import and expont operations,
the Commission in particular has put
forward powerful objections which have
not been refuted by OLMESA either in
its reply or at the hearing. In particular
OLMESA has not managed to show the
correspondence, which 1s necessary in
the “Exim” procedure, between the
quantities exported and imported.

6. The action against the Council

Quite apart from the question whether
the second paragraph of Article 215 also
covers cases of liability in which there is
no question of any illegal action on the
part of the Community institutions, it
may stll be said that even if that
uestion is answered in the affirmative
the requirements as to causality and
damage must also be satisfied. Exam-
ination of the submissions directed
against the Commission shows however
that as far as the action against the
Council is concerned those requirements
are not sausfied either so that OLMESA
must fail in this action too. So that there
can be no misunderstanding I should
explain that there can be no causal link

between the Councal regulauons in
question, Nos 1563/78, 3088/78 and
360/79, and the damage allegedly
suffered for the simple reason that

the non-introduction of transitional
measures for the “Exim” facility is a
matter falling within the sphere of the
Commission’s powers. It 1s  the
Commission which 1s responsible for
adopung, bv way of the procedure for
referring matters to the Management
Commuttee, the measures for implement-
ing Counci! Regulanon No 1562/78
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under which transitional measures for
the “Exim” facility could have been
adopted. Owing to the considerations set
out above it is unnecessary for the Cournt
to examine the question of the place
occupied by the concept of liability
without fault in Community law.
However, since that quesuon, which
underlies the submission, is expressly
raised before the Court [ feel compelied
to make a few observations on this
subject. It should be stated right away
that in s reply in particular the
applicant’s argument is framed in more
precise terms inasmuch as it is contended
that the liability in question is for serious
and exceptional damage and reference is
also made 1o the principle of “égalité
devant les charges publiques” [equality
of all citizens in sharing public burdens)
which is difficult to express in any
language other than French. That
implied reference to French adminis-
tration law is not at all fortuitous since
that branch of law does contain a
number of principles which form the
basis for recognition that liability without
fault may be incurred for lawfu! admin-
istrative acts, parucularly legislative acts.
However, | should add at once that the
conditions under which such liabihty
mayv be incurred are extremely restricuve
and accordinglv the pnnciple 15 not
applied ven frequently. Although n
France a statute may not as such be
challenged by the courts nevertheiess in
1s judgment of 14 Januan 1938 (Societé
la Fieurette) the Conseil d'Etat held that
the admimistrauon mav n fact incur
liabihtyv under tne aforesaid principie of
“egaitte devant les charges pubhigues”
A< those words indicate, one o! the
condiwons  for  such  labhiv 10 be
incurred 10 that a person or 3 group of
persons must. as a result of the legistatine
measure.  have  suffered  conuderaoie
damage compared to others Howewver,
even if French case-lan on this question
were capable of being incorporated into
Communimv lan, OLMESA could not
successtullh bring an acuon on the basis

of it because, as the Council has
submitted without being convincingly
contradicted by OLMESA, the strict
conditions which that case-law imposes
are not sausfied in OLMESA’s case.
Moreover, there are several reasons why
it is difficult 1o imagine such an incorp-
oration. In the first place comparatve
law shows that the French law on this
subject occupies a rather exceptional
place. Although the concept of lability
without fault 1s not entirely unknown in
the law of other Member States, the
obligaon 1o provide compensation
derives from other principles (for
example, the law of property) or is laid
down in specific legislation (for example.
legistation on the environment). It should
aiso be borne in mind that in Community
law pgeneral legislative acts mav be
reviewed in the light of superior ruies of
law 1o a greater extent than in France. In
Community law it is not inconceivable
that where such kinds of acts cause
serious and exceptional damage this
might consutute a breach of a superior
rule of law which might render the act
itself unlawful. The judgment in CNTA,
to which 1 shall return, provides an
example. Although it is therefore
difficult, as | have said, to imagine the
incorporation of the French svstem it is
not entrely inconceivable that situations
such as that in point in the Fleuresre
judgment and in other cases decided by
French courts might arise in Community
lan as well. The wording of the second
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paragraph of Article 215 does not rule
out such a possibility nor is
inconceivable that the principle of the
Netherlands doctrine of “beswuurs-
compensatie” [the requirement that
compensatory measures be adopted by
the administrative authorities] might also
be applied in Community law in the
context of that provision '. According to
that doctrine, for acts to be lawful the
mstitution may be required by general
principles of law or principles of good
administration to take account in those
acts of the harmful effects on those to
whom they apply. That may mean that
the administrauon must examine to what
extent the disadvantages could be offset
within the framework of the rules in
question (for example, by means of
transiuonal measures) or, where such
transitonal measures are inconceivable
or impossible to implement within the
framework of the rules in quesuon, the
administration must grant an indemnity
(monetary compensation). The Court’s
judgment in Case 74/74 CNTA [1975]
ECR 533 could be interpreted in that
sense. In that judgment, concerning the
withdrawal of monetary compensatory
amounts, the Court held that if in the

7. Conclusion

absence of an overriding matter of public
interest monetary compensatory amounts
are unforeseeably withdrawn the Com-
mission may be under the duty to adopt
transitional measures to alleviate (so far
as possible) the injury caused or to grant
an indemnity to prevent there being any
question of a violaton of legiumate
expectation as a superior rule of law. |
am referring here in particular o
paragraphs 43 and 44 of that judgment.
In any event I consider it possible 10
deduce from the decisions of the Count
that developments towards a more
precise definition of the administration’s
liability for legislative acts are not ruled
out. Although there are indications in the
judgment in CNTA that the Court's
case-law on unlawful acts will be able to
cope with such development, I would not
at this stage recommend that the
possibility that liability may be incurred
for exceptional and avoidable injurious
consequences caused by Community
action which is in itself lawful should be
entirely ruled out. However, for the
reasons which I have already given, such
liability cannot be incurred by virtue of
the Council regulation in question.

On the basis of the foregoing considerations I conclude that:

1. The actions brought against the Community for damages for non-
contractual liability must be dismissed;

2. The applicant should be ordered to pay the costs.
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