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1.INTRODUCTION
1.1. Purpose of the evaluation

This Commission Staff Working document (SWD) accompanies the Commeggidn

on the Evaluation of the application of Regulation (EU, EURATOM) No 883/2013 (the
WNBLR2NIUYOP ¢KS {25 ¢l a&tadzzli2NISR o6& |y SEGS
The evaluation is required by Article 19 of Regulation 883/2613he Regulation"),

which provides that "by ®ctober 2017, the Commission shall submit to the European
Parliament and the Council an evaluation report on the application of this Regulation.

That report shall be accompanied by an opinion of the Supervisory Committee and shall

state whether there is aeed to amend this Regulation”.

1.2. Scope of the evaluation

The scope of the evaluation, as set out in éwaluation roadmap, is the assessment of

the operation of the key elements of the Regulation, their impact on the general and
specific objectives pursa by the Regulation, and the extent to which these objectives
have been met and remain relevant. Although the evaluation covers the Regulation as a
whole, it focuses in particular on the changes introduced in 2013 compared to the 1999
legal framework.

The evaluation addresses four key aregs effectiveness and efficiency in the
application of key elements of the Regulation, as welt@serenceand relevanceof

the Regulation to accomplish its objectives and in the context of evolvingrant
policiesand fraud trends. Th&uture outlook regarding in particular the establishment

2F GKS 9dzZNRLISFY t dzof A O regud@ed $\O e evilidion h FF A O
roadmap, is addressed in the report as it is not a subject to retrospective evaluation.
Thefurther criterion required by the Better Regulation Guideliheébe EU added value,

is considered as addressed and is not covered by the evaluation as the European Anti
Fraud Office (OLAF) ensures the protection of the EU financial interests, in the
framework of Articles 317 and 325 TFEU, by performing specific tasks at EU level which
cannot be performed at national level.

The time periodcovered by the evaluation i$ October 2013(when the Regulation
entered into forceXo December 2016.

The Regulationequires that the results of the evaluation are used to assess the need to
amend it. The evaluation findings, in section 5 below, identify certain shortcomings in
the application of the Regulation that could result in a legislative change to address
them. In addition, the evaluation has considered the possible need to amend the
Regulation in the context of a changing afnéiud landscape at EU level. Without

pre-empting the Better Regulation principles, the possible need to amend the

! Evaluation of the application of Regulation No 883/2013 concerning investigations conducted by the Europdanutin®ffice
(OLAF), Final Report, ICF Consulting Services Limited, 2017 (hereafter "ICF report").
https://ec.europa.eu/antifraud/sites/antifraud/files/evaluation of the application regulation 883 en.pdf

% Regulation (EU, EURATOM) No 883/2013 of the European Parliamemf ahel Council of 11 September 2013 concerning
investigations conducted by the European Aftaud Office (OLAF) and repealing Regulation (EC) No 1073/1999 of the European
Parliament and of the Council and Council Regulation (Euratom) No 1074/1999, 48] 18X.2013, pp. @2, http://eur -
lex.europa.eu/legatontent/EN/TXT/?uri=CELEX%3A32013R0883

® The roadmap for the evaluation of the Regulation was open to stakehsllteedback during the life time of the evaluation on the
following websitehttp://ec.europa.eu/smart

regulation/roadmaps/docs/2017olaf 001 evaluation of regulation 883 2013 en.pdf

“ Better Regulation Guidelinéwtp:/ec.europa.eu/smartrequlation/quidelines/toc_guide _en.htm



https://ec.europa.eu/anti-fraud/sites/antifraud/files/evaluation_of_the_application_regulation_883_en.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013R0883
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013R0883
http://ec.europa.eu/smart-regulation/roadmaps/docs/2017_olaf_001_evaluation_of_regulation_883_2013_en.pdf
http://ec.europa.eu/smart-regulation/roadmaps/docs/2017_olaf_001_evaluation_of_regulation_883_2013_en.pdf
http://ec.europa.eu/smart-regulation/guidelines/toc_guide_en.htm

Regulation and the inteded follow-up by the Commission to the evaluation results is
outlined in the report.

2. BACKGROUNDDTHBENITIATIVE
2.1. Objectives of the Regulation in historical context

In 1999, the Commission set up OLAF to carry out administrative investigations
concernirg fraud, corruption and any other illegal activity affecting the EU financial
interests, and to help Member States fight frad@lAF investigates matters concerning

all areas of EU expenditure (the main spending categories are structural funds,
agriculturd policy and rural development funds, direct expenditure and external aid);
some areas of EU revenue (mainly customs duties); and suspicions of serious
misconduct by EU staff and members of the EU institutions. Section 5 provides
illustrative examples offte scope of the work carried out by OLAF and amount of EU
funding (recommended to be) recovered.
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regulated by Regulations 1073/1998nd 1074/1998. The 2013 Reguian replaces

them, and is the result of lengthy intémstitutional negotiations based on proposals by
the Commissioiin 2004, 2006 and 2017.

To achieve the ultimate objective of stepping up the fight against fraud, corruption and
any other illegal atvity affecting the EU financial interestBegulation 883/2013 was
adopted with theobjectivesto (see also Figure 1)

1 improve the effectiveness, efficiency and accountabflitof OLAF while
safeguarding its independence;

1 strengthen the procedurajuarantees and fundamental rights of persons subject to
investigatiort™:

1 strengthen cooperation with Member States, EU institutions, bodies, offices and
agencies (IBOAs), third countries and international organisations; and to

1 reinforce the governance @LAF.

® Regulation (EC) No 1073/1999 of the European Parliament and of the Council of 25 May 1999 concerning investigations conducted
by the European An#raud Office (OLAF), OJ L 136, 31.5.1999, pp7, lhttp://eur-lex.europa.eu/legal
content/EN/TXT/?qid=1404400470487&uri=CELEX:31999R1073

6 Regulation (EC) No 1074/1999 of the European Parliament and of the Council of 25 May 1999 concerning investigaiiirg cond

by the European An#fraud Office (OCAF), OJ L 136, 31.5.1999, ppl4, 8 http://eur-lex.europa.eu/legal
content/EN/TXT/?qid=1404400545577&uri=CEBE9QIR1074

" COM(2004) 103 finaRroposal for a Regulation of the European Parliament and of the Council amending Regulation (EC) No
1073/1999 concerning investigations conducted by the European-Patid Office (OLAFhttp://eur -lex.europa.eu/legal
content/EN/TXT/?qid=1499163149081&uri=CELEX:52004PC0103

COM(2004) 104 finaRroposal for a Council Regulation amending Regulation (Euratom) No 1074/686&rming investigations
conducted by the European Arfiraud Office (OLAF), http://eur -lex.europa.eu/legal
content/EN/TXT/?qid=1499163236604&uri=CESFI04PC0104

8 COM(2006) 244 finaProposal for a Regulation of the European Parliament and of the Council amending Regulation (EC) No
1073/1999 concerning investigations conducted by the European-Pxatid Office (OLAFhttp://eur -lex.europa.eu/legal
content/EN/TXT/?qid=1499163871683&uri=CELEX:52006PC0244

® COM(2011) 135 finahmended Proposal for a Regulation of thedpean Parliament and of the council amending Regulation (EC)

No 1073/1999 concerning investigations conducted by the Europeadraotl Office (OLAF) and repealing Regulation (EURATOM)
No 1074/1999http://eur -lex.europa.eu/legatontent/EN/TXT/?uri=CELEX%3A52011PC0135

® Throughout this report, the issues relating to accountability are addressed as part of the assessment of governancein sectio
dealing with effectiveness and efficiency of the application of the Regulation.

™ Throughout this report, the issues relatiig procedural guarantees and fundamental rights are dealt with under the single
heading of "procedural guarantees".



http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1404400470487&uri=CELEX:31999R1073
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1404400470487&uri=CELEX:31999R1073
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1404400545577&uri=CELEX:31999R1074
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1404400545577&uri=CELEX:31999R1074
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1499163149081&uri=CELEX:52004PC0103
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1499163149081&uri=CELEX:52004PC0103
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1499163236604&uri=CELEX:52004PC0104
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1499163236604&uri=CELEX:52004PC0104
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1499163871683&uri=CELEX:52006PC0244
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1499163871683&uri=CELEX:52006PC0244
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52011PC0135

2.2. Intervention logic

Regulation 883/2013 governs the conduct of OLAF's investigations for the purpose of
fighting fraud, corruption and any other illegal activity affecting the EU financial
interests. The following types of investigations are regutageparately:

1 External administrative investigations in Member States and in third countries and
on the premises of international organisatidfis

§ Internal administrative investigations within the Union IB&As

In addition, OLAF opens coordination casesdsist the Member States in organising
close and regular cooperation between their competent authorities aimed at protecting
the EU financial interests against fraod

The intervention logic developed in the context of the evaluation (Figure 1) aims to
retrace the cause and effects chains through which the provisions of the Regulation
generate intended outputs, results and impacts (which correspond to the objectives of
the Regulation spelled out in the section above). Provisions that should allow
achievemenof the objectives are:

1 Investigative function (Articles 3, 4, 5, 7, 11);

1 Safeguards (Articles 8, 9, 10 and 17);

1 Cooperation and coordination (Articles 1, 3, 4, 5, 7, 11, 12, 13, 14);
1 Governance and control mechanisms (Articles 15, 16, 17).

The provisionsurrounding the investigative function allow OLAF to fulfil its mandate
and use its powers to obtain results in its investigations; they cover the selection phase
for the opening of investigations, the investigative tools and powers, the procedure to
be respected, as well as the follewp to investigations. They are complemented by the
provisions concerning safeguards, which are intended to protect the persons involved in
the investigations, by defining the rules on procedural guarantees, confidentiality a
data protection. Throughout the investigations, OLAF cooperates with its sources of
incoming information, including whistlelowers, IBOAs, Member States or third
countries authorities and international organisations. The relevant provisions regulate
this cooperation depending on the specificities of each of those categories. The
320SNYFyOS YR O2yiGNRt YSOKFYyA&aYa SyadiNB hj
of its investigative function.

The key elements of the Regulation and related implementing ardedsurther detailed

in Annex 5.

2 Article 1(1) of the Regulation.
'3 Article 3 of the Regulation.
* Article 4 of the Regulation.
'* Article 1(2) of the Regulation.



SourcelCF report, section 2.2.1

Figure 1- Intervention logic for the Regulation 883/2013

Coherence

Relevance

Rationale for intervention

= Step up the fight against fraud, corruption & other illegal
activities affecting the Union’s financial interests

= Prevent fraud & protectthe Union’s financial interests

= Define & execute against an EU Anti-fraud policy

= Strengthen the cooperation of Member States, inter-
agency / inter-services cooperation, as well as
international cooperationin fight against fraud, corruption
and other illegal activities affecting the Union’s financial
interests

Effectiveness

EU instruments & provisions

= ProtocolNe 7 TFEU

= Articles 317 & 325 TFEU

= Council Regulations No
259/68; 2988/95; 2185/96

= Commission proposals (e.g.
EPPOQOand PIF Proposals_

= EU Anti-Fraud Strategy and
sectoral strategies

= Etc.

External factors

= Trends in fraud, corruption and
other illegal activities according
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offences

= International organisations &
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legal framework, investigative /
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systems

Regulation No 883/2013 on investigations conducted by the European Anti-Fraud Office (OLAF)

Objectives
Protectthe Union's
financialinterests whilst
safeguarding persons’
procedural rights by:
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effectiveness and
efficiency of OLAF's
investigative activity

| 2
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procedural guarantees j,
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investigation

Improving cooperation
and information »
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States
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institutions, bodies,
officesand agencies
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countries and
international
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>
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governance of OLAF

Inputs

= €57 million budget

per year
= Over 400 staff

Key elements

Investigative functions (Articles 3,4, 5,7, 11)

« Investigative powers: OLAF has the power to conduct external and
internal administrative investigations. The tools provided by the
Regulation are more extensive for internal investigations than
external investigations.

« Selection process: The decisionto openan investigation is taken by
OLAF’s Director-General (DG) on the groundsthat there is a
sufficient suspicion based on information provided by third parties or
anonymous sources

¢ Guidelines on investigation procedures

Safeguards (Articles 8, 9, 10 and 17)

* Procedural guarantees: External and internal investigations must be
conductedin compliance with the procedural guarantees defined
under Article 9 of the Regulation.

+ Confidentiality and data protection: information transmitted or
obtained in external investigations are protected by the relevant
provisions, while information transmitted or obtained in internal
investigations are subject to professional secrecy and protected by
the rules applicable to EU institutions.

Cooperation and coordination (Articles 1, 3, 5,7, 11, 12,13, 14)

« With Member States: AFCOS, assistance with investigations, ACAs

+ With EU IBOAs: duty to cooperate, FPDNet, working arrangements,
access to databases held by IBOAs.

+ With third countries: conclusion of ACAs

Governance and control mechanisms (Articles 15,16, 17)

« Definition of the mandate ofthe Director General; legality checks and
internal controls

¢ Clarification of the role ofthe Supervisory Committee; monitoring of
the investigative function, ofthe respectof procedural guarantees

and of the duration of investigations

- |nter-institutional exchange of views

Efficiency
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>

Regulation’s effects

Impacts
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of the EU Anti-Fraud
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= EU financial interests
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Member States
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Union's budgetary
responsibility

A
Outcomes
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OLAF's investigative
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Beneficiaries
= EU & Member
States institutions
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2.3.Baseline

The legal baseline is provided Bggulations 1073/1999 and 1074/199%heir evaluation in
2003 pointed to a number of shortcomings which were in turn reflected in the objectives
for the revision of the legislative framwork. Among these were: the need for OLAF to
establish internal rules for the conduct of the investigations; the necessity to conclude
memoranda of understanding with the IBOAs and with third countries authorities; the need
to develop standardised pracés in relation to national authorities and institutions and
bodies, as well as in relation to the persons involved in the investigations; and the need to
develop detailed rules to ensure respect of fundamental rightse evaluation also pointed

to other issues impacting on the effectiveness and efficiency of OLAF, which were not
addressed in the revised Regulation, for example certain challenges posed by the references
to national law in the provisions on OLAF powerexternal investigations, dhe possible

need to include an obligation of the Member States to inform OLAF of the actions taken in
the follow up to its investigations.

The evaluation was accompanied by an opinion of the GiudErvisory Committe€ which
emphasised the need for internal rules of procedure, in particular for the protection of the
fundamental rights of persons under investigation.

As a followup to the evaluation, theeuropean Parliamenadopted a report in November
2003,

The European Courof Auditors made a number of recommendations for improving the
organisation and working methods of OLAF, the governance framework, the rights of the
LISNE2ya O2yOSNYSR o6& |y Ay@SadAardrzys NBfI
competent authorities and cooperation with Eurojust and Eurdpol

An impact assessment that would provide for a comprehensive picture of the baseline
situation at the time of the adoption of Regulation 883/2013 is not available. However, the
yearly OLAF reportgive a good ida how the situation evolved since the 2003 evaluation

both in terms of activities carried out by OLAF and operational changes introduced to
improve the effectiveness and efficiency of OLAF operatitmssection 5, a number of

figures and tables provide@mparison for preand postRegulation periods.

The organisational structure of OLAF changed in 2012 with the arrival of the new
DirectorGeneral and in anticipation of the Regulation, to enable it to focus on core activities
and to improve the managenm¢ and supervision of its operational work. In order to
enhance efficiency, OLAF refined performance indicators and improved operational

' COM(2003 154, Commission ReportEvaluation of the activities of the European Afnéiud Office (OLAF)Parliament and Council
Regulation (EC) No 1073/1999 and Council Regulation (Euratom) No 1074/1999 (ArticléttdBleur -lex.europa.eu/legal
content/EN/TXT/?uri=COM:2003:0154:FIN

7 Opinion 2/03 on the Commission report, Evaluation of the activities of the Europeadvanti Office (OLAF), Luxembourg 18.6.2003,
http://europa.eu/supervisorycommittee-olaf/sites/default/files/documents/publications/reports/opinion_2003 en.pdf

'8 Reporton the Commission report on the evaluation of the activities of the EuropeanFhatid Office (OLAF), (COM(2003) 154
(2002/2237(IN1)), http://www.europarl.europa.eu/sides/getDoc.do?pubReflEP//TEXT+REPORT+20D3
0393+0+DOC+XML+V0O//EN&language=en

1 Special Report No 1/2005, followed by Special Report No 2/2011. Recommendatihried: increasing the number and speed of
investigations by increasing the proportion of time spent on the investigative function; improving the efficiency (plarthimgratoring)
2F Ay@SailiAalrdrazyazr Ay 2NRSNI 62 NBRdIzOS §KSANI RdzNIgal haghewdrk, RofaghS f 2 LIA y 3 (]
to consolidate antiraud legislation and to better protect the rights of persons investigatéttp:/eur -lex.europa.eu/legal
content/EN/TXT/?urCELEX%3A52005SA0(8 iecial Report No 1/200)ttp://www.eca.europa.eu/en/Pages/Newsltem.aspx?nid=1049
(Special Report No 2/2011).



http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2003:0154:FIN
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2003:0154:FIN
http://europa.eu/supervisory-committee-olaf/sites/default/files/documents/publications/reports/opinion_2003_en.pdf
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+REPORT+A5-2003-0393+0+DOC+XML+V0//EN&language=en
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+REPORT+A5-2003-0393+0+DOC+XML+V0//EN&language=en
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52005SA0001
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52005SA0001
http://www.eca.europa.eu/en/Pages/NewsItem.aspx?nid=1049

statistical data and final reporting. Actions were also taken to reduce the average duration of
investigations.

2.4. Currert policy and legislative developments

On 260ctober 2016, the Regulation was amentfeds regards thesecretariat of the
Supervisory Committegpreviously provided by OLAF. This amendment responded to calls
for a strengthened independent functioning of tl@ommittee's secretariat, and aims at
avoiding any appearance that the Committee's independence might be impaired. From
1January 2017, the Committee's secretariat is provided by the Commission, and its
budgetary appropriations have been moved from the beidge and the establishment plan

of OLAF to that of the Commission.

The Commission proposed in 2014 to amend the Regulation to establ&ntoller of
procedural guarantees. The Controller would review complaints lodged by persons subject
to OLAF investigations as regards the respect of procedural guarantees, and authorise
certain investigative measures related to members of the EU institutions. In the legislative
discussios, the Council raised doubts about the need for such an initiative, as well as about
its timing in view of the negotiations dhe EPPO and the need to evaluate the Regulafion

The European Parliament has so far not adopted a report on the proposal.

The establishment of the EPP@ one of the Commission's key priorities in the area of
criminal justice and part of the overall strategy to combat fraud against the EU Bidgee
EPPO, once established as an enhanced cooperation, will be the first EU bgapedaquith

the power to conduct criminal investigations and prosecute crimes affecting the EU budget,
such as fraud, corruption or serious crdswder VAT fraud in the participating Member
States. It is expected to bring a more consistent and effectiesgmution policy for crimes
affecting the EU budget, leading to a greater number of prosecutions, convictions and a
higher level of recovery of fraudulently lost Union funds.

A number of additional changes to the legal framework anejoimg policy develaments
have been considered in this evaluation, primarily from the perspective of the future
O2KSNBYyOS FyR NBftS@FIyOS 2F h[!CQa YIyRIF(S
particular, the Directive on the fight against fraud to the EU financialests by means of
criminal law (the PIF Directiv?*, which provides for minimum rules on the definition of
criminal offences, sanctions and limitation periods, and replaces the previous legal

2 Regulation (EU, Euratom) 2016/2030 of the e Parliament and of the Council of 26 October 2016 amending Regulation (EU,
Euratom) No 883/2013, as regards the secretariat of the Supervisory Committee of the Europe&nadatOffice (OLAF), OJ L 317,
23.11.2016, pp. 43, http://eur -lex.europa.eu/legatontent/EN/TXT/?uri=CELEX:32016R2030

2 COM(2014) 340 final, Proposal for a Regulation of the European Parliament and of the Council amending Regulation (ElUN&uratom
883/2013 as regards the establishment of a Controller of procedural guarantesp://eur-lex.europa.eu/legal
content/EN/TXT/?uri=COM:2014:0340:FIN

# proposal for a Regulation of the European Parliament and of the Council amending Regulation (EU, Euratom) No 883/28d8ths rega
establishmen of a controller of procedural guaranteesOutcome of proceedingittp://data.consilium.europa.eu/doc/document/ST
140752014INIT/en/pdf

% Based on Article 86 TFEbe Commission adopted the proposal on the establishment of the European Public Prosecutor's Office in July
2013 (Interinstitutional File 2013/0255 (APP)). At the Justice and Home Affairs Council of 8 June 2017, 20 Member Stdesgeaneral
approachon the Regulation establishing the EPPO under enhanced cooperétioneferences in this document to the draft EPPO
Regulation are to the document 9941/17 (text of the general approach, after revision by the ibmguésts), available at
http://data.consilium.europa.eu/doc/document/S9941-201 7INIT/en/pdf).

 Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017 on the fight mgainst the EU financial
interests by means of criminal law, OJ L 198, 28.7.2017, m@12% be transposed by the Member States by 6 July 26&8;//eur -
lex.europa.eulegatcontent/EN/ALL/?uri=CELEX:32017L1371



http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32016R2030
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2014:0340:FIN
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2014:0340:FIN
http://data.consilium.europa.eu/doc/document/ST-14075-2014-INIT/en/pdf
http://data.consilium.europa.eu/doc/document/ST-14075-2014-INIT/en/pdf
http://data.consilium.europa.eu/doc/document/ST-9941-2017-INIT/en/pdf
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32017L1371
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32017L1371

framework based on the 1995 Convention and its protdCplthe Early Detection and
Exclusion System ('EDES8itroduced by the Financial Regulation; and tBemmission's
Action Plan on VA,

3. IMPLEMENTATIONTATEOFPLAYANDRESULTS

Regulation 883/2013 entered into force on 1 October 2013 and was directly applicabl
Certain provisions have been subject to concrete implementation measures, as described
below. The effects of their implementation and relevant data are discussed in section 5.
Further (monitoring) information is available in the annual OLAF Répoaiswal Reports

on the protection of the EU's financial inter€stOLAF's Strategic and Management Pfans
and Annual Activity Reports

Opening and conduct of investigations

A The DirectosGeneral adopted Guidelines on Investigation Procedures (GIPs) for OLAF
Staff', as required by the Regulation. They entered into force on 1 October 2013.

A As part of a reorganisation of OLAF in 2012 anticipating the Regulation, a new
Ly@gSauaAadaldazy {StSOGAz2y IyR wS@ASgs ! yAl oL
Diredor-General, and advises on whether to open or dismiss an investigation or
O22NRAYIlI GA2Yy OFasS 2y GKS olaira 2F GKS wS3d:
single point of entry (SPE) was established to centralise incoming information of
invedigative interest and filter input relating to other activities of the Office.

A Investigation policy priorities (IPPs), required by the Regulation, are determined each
year by the DirectofGeneral and included in the Annual Management Plan since 2014.

Proedural guarantees

A The ISRU performs the legality check mandated by the Regulation prior to certain
investigation activities, and the overall review of final reports, draft decisions and draft
recommendations. Complementary internal controls are carrietllputhe Advisers to
GKS Ay@SadAalriAgdS 5ANBOG2NI 6Sas -Geénerd.[ ! CQa

A The GIPs implement the procedural guarantees as well as the internal control
procedures. They are complemented by other instructions to staff.

A OIlAF's Data Protection Offic&iis in charge of monitoring compliance of OLAF with data
protection requirements. In April 2013, the OLAF Dire&General adopted Instructions
to staff on data protection for investigative activitiés

A Beyond the explicit regrements of the Regulation, OLAF has followed the
recommendation of its Supervisory Committee to better formalise its internal

% Council Act of 26 July 1995 drawing up the Convention on the protection of the European Communities' financial inte@&%6,0J
27.11.1995, pp. 4&7, and Protocols of 27 September 1996, 29 November 1996 and 19 Junehti@d7eur -lex.europa.eu/legal
content/EN/TXT/?uri=uriserv:0J.C .1995.316.01.0048.01.ENG&toc=0J:C:1995:316:TOC

% COM(2016) 148, Communication from the Consinis to the European Parliament, the Council and the European Economic and Social
Committee on an action plan on VAT Towards a single EU VATTameato decide

T hitps:/lec.europa.eu/antifraud/aboutus/reports/olatreport_en

2 hitps:/lec.europa.eu/antifraud/reports/.

2 https://ec.europa.eu/antifraud/about-us/mission_en

% https:/lec.europa.eu/info/publications/annuahctivity-report-2016-europeananti-fraud-office_en

* https://ec.europa.eu/antifraud/investigationguidelinesolaf-staff_en

%2 hitp://ec.europa.eu/anti-fraud/olaf-and-you/data-protection/olaf-data-protection-officer_en

% http://ec.europa.eu/anti-fraud/olaf-and-you/data-protection/olaf-instructionsstaff-data-protectior-investigativeactivities_en



http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.1995.316.01.0048.01.ENG&toc=OJ:C:1995:316:TOC
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.1995.316.01.0048.01.ENG&toc=OJ:C:1995:316:TOC
https://ec.europa.eu/anti-fraud/about-us/reports/olaf-report_en
https://ec.europa.eu/anti-fraud/reports/
https://ec.europa.eu/anti-fraud/about-us/mission_en
https://ec.europa.eu/info/publications/annual-activity-report-2016-european-anti-fraud-office_en
https://ec.europa.eu/anti-fraud/investigation-guidelines-olaf-staff_en
http://ec.europa.eu/anti-fraud/olaf-and-you/data-protection/olaf-data-protection-officer_en
http://ec.europa.eu/anti-fraud/olaf-and-you/data-protection/olaf-instructions-staff-data-protection-investigative-activities_en

complaints procedure. In January 2014, OLAF made public on its internet site modalities
for persons involved in OLAF investigas to complain to the DirecteGeneral of OLAF
about the respect of the procedural guarantees applicable in OLAF investigations

Cooperation and information exchange with Member States

A Anti-fraud coordination services (AFCOS) are established in all Me®tates as
required by the Regulation. In addition to bilateral cooperation with OLAF, OLAF and the
AFCOS also meet in the context of the Advisory Committee for the Coordination of
Fraud Prevention (COCOLAF).

A OLAF has signed 14 administrative cooperatiwrangements (ACAs) with national
authorities in 8 Member Staté¥(situation on 1September 2017).

A In the area of fraud prevention policy, OLAF works with Member States in the
framework of the COCOLAF and its-gubups®.

Cooperation with EU IBOAs

A Administrative arrangements for the conduct of investigations have been agreed with
several IBOAS

A Administrative arrangements for operational cooperation have been agreed with
Europol and Euroju¥t Revised arrangements are under discussion with Euydyasied
on Regulation 883/2013 and the recently adopted Europol Reguf8tion

A OLAF cooperates with the Commission services to facilitate the exchange of best
practices and to provide guidance and assistance, in the framework of the Fraud
Prevention and Defction Network (FPDNet), established pursuant to the Commission
Anti-Fraud Strategy (CAF%)

Cooperation with third countries and international organisations

A OLAF hassigned ACAs with 27 third country authorites and with 12
international/regionalorganisations.

% http://ec.europa.eu/antifraud/olaf-and-you/complaintsolaf-investigations_en

% ACAs are administrative instruments of a technical and operational nature which establish the practical modalities fooraberat
cooperation within OLAF's mandate. They are not a prerequisite for OLAF cooperation with Member States. Most of thehA@#snait
authorities in place predate the Regulation, which clarified obligation for cooperation for Member States.

% Commission Decisic®4/140/ECof 23Februaryl994setting up an advisory committee for the coordination of fraud prevention, OJ L 61,
4.3.1994, pp. 228, http://eur -lex.europa.eu/legatontent/EN/TXT/?uri=celex:31994D0148nd Commission Decision 2005/223/EC of 25
February 2005 amending Decision 94/140/EC, OJ L 71, 17.3.2005, pgo8, 6http://eur-lex.europa.eu/legal
content/EN/TXT/?qid=1505829846008&uri=CELEX:32005D0223

%" European Commission, European Parliament, Council, European External Action Service, European Economic and Social Committee,
Committee of the Regions, European Central Bank, European Investment Baokedh Investment Fund. The administrative
arrangements with the European Parliament were signed in 2013 before the Regulation entered into force.

% practical Agreement on arrangements of cooperation between Eurojust and OLAF signed on 24 Septembed p0b8shed in OJ C

314, 9.12.2008, pp. -3, http://eur -lex.europa.eu/legal
content/EN/TXT/?uri=uriserv:0J.C .2008.314.01.0DDENG&toc=0J:C:2008:314:FULAdministrative arrangement between the
European Police Office (Europol) and the European-Pmatid Office (OLAF) signed on 18 April 2Q@4ps://ec.europa.eu/anti
fraud/sites/antifraud/files/docs/body/administrative _arrangement olaf europol en.pdf

% Regulation (EU) 2016/794 of the European Parliament and of the Council of 11 May 2016 on the rfEWnjseaAgency for Law
Enforcement Cooperation (Europol) and replacing and repealing Council Decisions 2009/371/JHA, 2009/934/JHA, 2009/935/JHA,
2009/936/JHA and 2009/968/JHA, 0J L 135, 24.5.20186, pp. ¢1183  http://eur -lex.europa.eu/legal
content/EN/TXT/?uri=CELEX%3A32016R0794

“ coM(2011) 376 final, Communication from the Commission to the European Parliament, the Council, the European Econorfit and Soc
Committee, andhe Committee of the Regions and the Courts of Auditors on the CommissichrAntl Strategy,

http://eur -lex.europa.eu/legatontent/EN/TXT/?uri=COM:2011:0376:FIN



http://ec.europa.eu/anti-fraud/olaf-and-you/complaints-olaf-investigations_en
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=celex:31994D0140
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:31994D0140
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1505829846008&uri=CELEX:32005D0223
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1505829846008&uri=CELEX:32005D0223
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2008.314.01.0003.01.ENG&toc=OJ:C:2008:314:FULL
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2008.314.01.0003.01.ENG&toc=OJ:C:2008:314:FULL
https://ec.europa.eu/anti-fraud/sites/antifraud/files/docs/body/administrative_arrangement_olaf_europol_en.pdf
https://ec.europa.eu/anti-fraud/sites/antifraud/files/docs/body/administrative_arrangement_olaf_europol_en.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016R0794
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016R0794
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2011:0376:FIN

Governance of OLAF

A Working arrangements between the Supervisory Committee and OLAF, implementing
the Regulation, were adopted on 14 January 2&1¢eplacing earlier arrangements of
September 2012. At the end of March 2017, these working n@g@ments were
discontinued at the Supervisory Committee's request. The new Committee has
expressed willingness to restart discussions to adopt new working arrangements.

4. METHOD/PROCEBSLLOWED
4.1. Procedural aspects of the evaluation

Work on the evaluation tarted in mid2015. Aninter-Service Steering Group (ISSG)
Commission services was sef'tqo follow the evaluation process at every step. It reviewed
the roadmap, the terms of reference for the external contract, and all external deliverables.
The ISS@as also closely involved in the preparation of the report and this SWD.

An OLAF internal working grougvas set up to support the evaluation with expertise and
experience on the conduct of investigations and knowledge of the investigative processes.

An external contractfor a study to support the Commission evaluation was signed with ICF
International Itd (ICPS. ICF's report is a crucial contribution to this staff working document,
although other sources have been also used (and are referenced as appeom the
relevant sections). ICF also carried out consultation of stakeholders as discussed and agreed
with the ISSG. ICF's final evaluation report expresses the views of ICF and, unless stated
otherwise in this SWD, the Commission neither endorseseHedings nor can it be held
responsible for its content.

On 12 March 2017 OLAF organised canference on the evaluation of Regulation
883/2013*involving close to 250 participants from various groups of stakeholders.

Annex 1 provides more detaitlated to the procedural aspects of the evaluation. Annex 2
provides a synopsis of the stakeholder consultation.

4.2. Evaluation methodology

This staff working document answers questions (Annex 4) identified in the evaluation
roadmap. These questions were faer detailed in the terms of reference for the external
contract and operationalised by the contractor using judgement criteria, indicators and
means of verification. The evaluation framework is presented in detail in Annex 3.

The evaluation built on a nuper of research tools to generate the intended evidence.

Desk researchvas used to collect, structure and analyse relevant documentation related to
the implementation of the Regulation. A comprehendiegal analysi©f the Regulation and
other relevant legal instruments assessed the clarity of provisions, the internal and external
coherence and their impact on the functioning of the Regulation.

“ http://ec.europa.eu/antifraud/sites/antifraud/files/docs/body/working_arrangements _olaf supervisory committee _en.pdf

“The ISSG was composed of representatives of the Directorates General for Human Resources and Security, for Budgetiesmaridr Jus
Consumers, and by the Secretariat General, the Legal Service and OLAF.

“*The open call for tender was launched on 23 Ma26li6 with a deadline for offers by 10 May 2016. The contract was signed on 26 July
2016. The contract was entered in ABAC with the number: SI2.7350f8;//ted.europa.eu/udi?uri=TED:NOTICE:097025
2016:TEXT:EN:HTML

“All available presentations from the conference are available on the Commission websitipsit/ec.europa.eu/antifraud/policy/olaf
regulationevaluation/conference _en



http://ec.europa.eu/anti-fraud/sites/antifraud/files/docs/body/working_arrangements_olaf_supervisory_committee_en.pdf
http://ted.europa.eu/udl?uri=TED:NOTICE:097025-2016:TEXT:EN:HTML
http://ted.europa.eu/udl?uri=TED:NOTICE:097025-2016:TEXT:EN:HTML
https://ec.europa.eu/anti-fraud/policy/olaf-regulation-evaluation/conference_en
https://ec.europa.eu/anti-fraud/policy/olaf-regulation-evaluation/conference_en

Thestakeholder consultationwas organised by way of a survey to arourf® tespondents

and 160 interviews with key stakeholdé&tsFivecase studiesvere used to develop the key

findings using evidence from the stakeholder interviews and the online survey. In addition to

the OLAF conference on the evaluation, the external doiri 2 NRa GSFY | §G§SYRS
conferences and expert meetings, and organised two internal validation workshops of
evaluation finding®.

4.3. Evaluation challenges and limitations

The evaluation work was based on abdhtee years of application of the Reguian,

which means that very limited evidence was available on the impacts of its application.
Certain provisions of the Regulation may not have yielded their full results yet. While this
limitation could not be addressed, given the requirement of the Ragn to complete the
evaluation by a certain date, the research and consultation tools were designed so as to
capture comprehensive information on the application of the Regulation on the three years
after entry into force.

A number of challenges aroskbrbughout the evaluation by the external contractor, which
impacted the nature and extent of the analysis and the strength of the conclusions drawn.

First, as it was not possible for reasons of confidentiality of investigations to give the
contractor accss to the files of individual cases, they workedagyregated datgrovided

by OLAF on a set of agreed indicators. The lack of disaggregatelbwsisdata prevented

the benchmarking and advanced quantitative analysis originally planned by the conjractor
and led to a greater emphasis on qualitative data and analysis. The lack of
disaggregated/granular data meant, for example, that it was not possible to link outcomes to
specific investigations or specific provision under the Regulation. However, thegsniom

the contribution analysis provided some evidence of the links between provisions of the
Regulation and outcomes, while data on recoveries, prosecution, etc. provide some
additional contextual evidence that allowed the contractor to build conohsi

Second, it proved challenging to limit the length/detail of #takeholder consultation tools
(interview topic guides and survey questionnaire) which lengthened the duration of the
stakeholder consultation activities. Despite this, all planned inésvs were completed and

the response rate to the online survey was positive. Third, the results of the survey analysis
may suffer from a slight positive bias given that around-timed of respondents were OLAF
staff or divergent opinions were expressecerptype of stakeholders. To take this
circumstance into account, the external contractor reported the results by stakeholder type
throughout their final report, although this has not been done systematically.

In summary, a combination of the mitigatingtiacs taken, and the diversity of the evidence
gathered and the types of analysis undertaken (not overly reliant on one approach over
another), helped to ensure overall sound evaluation conclusions.

|t is estimated that 61 stakeholders were consulted via both interviews and the online survey. A detailed breakdown ésl pnotvie
stakeholder consultation report, Annex 2.
“®|ICF report, sectio.2.3, and annex 4.
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5. ANSWERBOTHEEVALUATIORUESTIONS
5.1. Relevance

This sectin focuses on the relevance of the Regulation for the overarching objective of
protecting the EU financial interests.

To what extent have the specific objectives of Regulation 883/2013 proven to be relevant
for the overarching objective of protection dhe EU financial interests?

The specific objectives of the Regulation (section 2.1.) aim at improving the effectiveness,
efficiency and accountability of OLAF and at strengthening procedural guarantees,
governance and cooperation with partneiBne evaluion has shown that these objectives
have proven to be, and remain, relevant for the overarching objective of protection of the
EU financial interests.

Improving the effectiveness and efficiency of investigations

The relevance of OLAF's investigative neadand role in the protection of the EU financial
interests was confirmed already by the evaluation in 2003. The revision of the previous
legislative framework targeted issues linked to the conduct of investigations, but its
relevance has never been put question. This is also closely linked to the fact that OLAF
ensures the protection of the EU financial interests through specific tasks performed at EU
level which could not be carried out at the national level alone.

Thespecific role that OLAF playsas confirmed during the consultation process of national
stakeholders and IBOAs. Some AFCOS representatives highlighted the scope of the
wS3AdzA FGA2y Fa LI NOAOdz  N¥ &8 NBfS@Iyas 3IAPSY
the EU financial intests compared to the more limited competence of certain national
authorities. AFCOS, as well as judicial and managing authorities, also highlighted the
relevance and added value of the investigations governed by the Regulation in the detection
of, and fidht against, transnational fraud. National authorities referred to the relevance and
positive impact of the Regulation on national awareness and activities for the protection of
the EU financial interests.

At the same time, the evaluation revealed that thedevance of OLAF investigative actions
varies across Member States. Interviews with national stakehdltansl OLAF staff suggest
GKFG GKS YFAY fTAYAOGFGA2Yy G2 GKS NBfS@IyoS
linked to the limited followup to judicial recommendations (see section 5.2, effectiveness).
Finally, the evaluation showed that certain investigation tools should be further adapted to
the changing landscape of crassrder crime and technical progress to remain relevant.

Strengthening pcedural guarantees and control mechanisms

Procedural rights and controls are central to any robust system of law enforcement. Their
relevance has not been questioned by any stakeholder consulted. The inclusion of Article 9
of the Regulation on proceduraguarantees was generally recognised as a positive
development (see section 5.2 on effectiveness). The specific issue of the balance between
the procedural guarantees and controls and the powers of OLAF to investigate is discussed in
section 5.4 on coheree.

" Representatives of AFCOS, judicial and managing authorities.
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Strengthening cooperation and information exchange with partners

The implementation of the EU budget by multiple actors at EU and national level, as well as
the nature of OLAF investigatiogxonducted in the territory of the Member States or third
countries or in EU IBOAs, and relying on the subsequent faljpiio recommendations;

makes cooperation with partners indispensable. It is therefore not surprising that the
wS3AdzA F A2y Qa3 ALISOAFTAO 202S0GALS G2 »ietNBy 3l K:
during the evaluation.

Several provisions in the Regulation have been highlighted by consulted stakeholders as
particularly relevant to promote cooperation with partners. This concerns in particular the
creation of the "antHraud coordination serves" AFCOPBto facilitate the cooperation
between OLAF and the Member States, dhe basis provided by the Regulation to enter

into ACAswith different partners to establish concrete modalities for cooperation.

Strengthening the governance of OLAF

The hybrid model of OLAF independent in its investigative function and a Commission

service responsible for anfiiaud policy- motivated the creation of external controls to
guarantee its independence in the performance of the investigative function. HEsibt

been disputed by any consulted stakeholders, which agreed that the role performed by the

{ dzZLISNIDA &2NE [/ 2YYAOUGSS (2 Syads2NBE h[! CQa AYRSE
Regulation also reinforced aspects of accountability by introducing the &nimber-

institutional exchange of vieW’

wSt S@FyOS 2F (GKS wS3dzZ I A2y Qa &ALISOATAO 2062S0
The future EPPO will be competent for criminal investigations and prosecutions in the
participating Member States as regards the offenbasmonised by the PIF Directive. The

mandate of OLAF under Regulation 883/2013 encompasses administrative investigations
into both fraudulent and no#iraudulent irregularities in all Member States.

There is no need here to consider the impact of the elishiment of the EPPO on areas of
OLAF's investigative mandate outside the remit of the ERP®the area of investigations

into suspected fraudulent irregularities, where OLAF will maintain its mandate for the
conduct of administrative investigations, thdraft EPPO Regulation governs the future
relationship between the EPPO and OLAF on the basis of the assumption that both bodies
will act in a complementary way, and avoid undue duplication.

The creation of the EPPO therefore does not put into questionctirginued relevance of

the objectives of Regulation 883/2013. The EPPO and OLAF will deal with distinct aspects of
the fight against fraud affecting the EU financial interests (criminal and administrative,
respectively) and their activities will be larg&lomplementary.

“® Article 16 of Regulation 883/2013 provides for the organisation of an exchange of views at political level to discugs @& Qi LJ2 f A O&
relating to methods of preventonand combating fraud, corruption or any other illegal activity affecting the financial interests of the Union

2y0S | &SIFNI 6SGsSSy h[!CcQa 5ANBOG2NI DSYySNIft FyR GKS 9dzLISEyYy t I NI
Supervisory Comittee. Representatives of the Court of Auditors, Eurojust and/or Europol may be invited to attend on an ad hoc basis

upon request of the European Parliament, the Council, the Commission, the Dié&et@ral or the Supervisory Committee.

“ |rregularitieswhich do not involve criminal behaviour, investigations in Member States which will not participate in the EPPO, and

serious misconduct by EU staff and members of the institutions where the EU financial interests are not at stake.
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5.2. Effectiveness

This section presents the evaluation findings regarding the effectiveness of the Regulation:
the extent to which it has achieved its objectives and any significant factors that have
contributed to or inhibited progress towasdhose objectives. The objectives are reflected in
the subheadings of this section.

The three questions below guided the research carried out by the external contractor. Given
that their answers considerably overlap, to avoid repetitions the answeanmogded jointly in

the sections belowln particular concerning the second question, the external factors are
identified as such in the different stgections of this section.

How have the Regulation and, more specifically, its different elements conteduo the
specific objectives of Regulation 883/2013 (in particular, reinforced procedural guarantees
of persons concerned and better information and cooperation between OLAF and
Institutions, bodies, agencies and other competent authorities) and to anpiaved
protection of the EU financial interests (recovery, prosecution, indictment and deterrence)?

Which are the external factors (in particular the followp responsibilities¢ once OLAF
concludes an investigation of Member States and other Commissi@ervices and EU
institutions, bodies, offices and agencies) that have contributed to or influenced the
achievement of the objectives of Regulation 883/2013, and how?

Can shortcomings be identified in the different elements of Regulation 883/2013 which
negatively affect the achievements of its objectives?

521.L YLINE PS (GKS STFSOGAQGSySaa IyR SFFTAOASyOe
The effectiveness of OLAF investigations is linked to various provisions in the Regulation,
concerning the selection and opening) @ases, the procedure and tools for the conduct of

investigations, and the duration, output of and follay to investigations, as discussed
below. Efficiency aspects of this objective are dealt with in section 5.3.

The Regulation should allow OLAF todwet administrative investigations into corruption,

fraud and any other illegal activity affecting the EU financial interests that lead to the

successful recovery of EU funds, or to disciplinary or judicial action. Over time, OLAF has

adapted to the changig nature and increasing complexity of fraud with EU fdhds this

O2y(SElGSE GKS S@Fftdzd iAz2zy KIFLa +Ftaz2 t221S8R I

powers to deal with fraud in the context of current challenges and fraud trends.
5.2.1.1.0pening of inestigations

Thecase selection criteridor the opening of investigations are one of the innovations of the
Regulation’. Once a sufficient suspicion of fraud, corruption or any other illegal activity
affecting the Union's financial interests is establish#te following criteria are taken into
account: the investigation policy priorities (IPPs) and the annual management plan of the
Office, the efficient use of the Office's resources and the proportionality of the means
employed, and; for internal investigtions- whether another IBOA is best placed to act. The
Regulation does not establish a hierarchy of these other criteria.

02016 OLAF report, pp5land following.
** Article 5(1) of the Regulation.
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An analysis of the effectiveness of the application of each of the criteria individually was not
possible since there is no availalguantifiable data. The contractor looked in particular into
the application of thelPPs which were introduced by the Regulation to allow OLAF to
concentrate on priority actio’d. Evidence collectédshows that they play a certain role in
case selection, but have only partially served to concentrate OLAF's activity around a set of
priority areas (e.g. in 2016, 30% of opened cases fell under th&"PHss can be explained

by a number of factors. Hatbally OLAF performs its case selection on incoming information
from public and private sources, rather than opening cases on its own initiative on the basis
of a proactive data analysis. Moreover, the rate of dismissal based on the absence of a
sufficient suspicion of fraud is on average 50% of the cases dismissed by’ OMAE
results in the fact that OLAF performs its case selection on a relatively limited number of
cases.

As regards precisely the IPPs, this shows that OLAF manages to handlesalfvae the
application of all selection criteria points towards the opening of an investigation and does
not need to discard cases only because they do not fall under the IPPs. Therefore, even
though the IPPs only partially lead to concentrating on getepriority areas, this does not
appear as a shortcoming of the Regulation or its application.

Various stakeholders shared a common view thatapelication of the criteriaand impact

on the selection of cases was uncf8aiThe contractor concluded thalte perceived lack of
clarity of the case selection criteria by stakeholders may be caused by the fact that the
Regulation is not specific about how they should apply and/or by the limited level of the
information provided by OLAF on the reasons for opgrindismissing a ca¥eHowever, it
should also be noted that, while the selection criteria must be taken into account, they leave
a margin of discretion for the Direct@eneral to decide on the opening of cases. It is also
often the case that the critéa (in particular efficiency, proportionality anglin internal
investigations; which IBOA is best placed to act) are considered in conjunction.

5.2.1.2.Conduct of investigations

The range of powers and tools available to OLAF under the 1999 Regulationsytaed fu
developed in Regulation 883/2013, have allowed OLAF to deliver concrete results in the
protection of the EU financial interesfsand to significantly increase the number of opened
and concluded investigations (Table 1). At the same titme,evaluaton has shown some
limitations in the available powers and tools or in their application. These limitations are
outlined below, and some were already identified in the 2003 evaluation of the previous
legislative framework.

2 See the 2006 proposal, COM(2006) 244 final. The Supervisory Committee has also analysed the IPPs in several instanses: Opinio
1/2014, 2/2014 and 3/2015, available fattp://europa.eu/supervisorycommittee-olaf/opinions

3 OLAF annual reports and interviews for the evaluation.

* OLAF (2015), Note for the attention of Mr Tuomas Pdysti, Chairman of the OLAF Supervisory CommitteeSSpbjeitory Committee
comments on OLAF 2015 Investigation Policy Priorities, http://europa.eu/supervisorycommittee-
olaf/sites/default/files/documents/publications/olafeply-scopinion/olaf reply sc analysis ipp 2015 en.pdf

® According to an internal study of the selection process conducted in OLAF, from a sample of 1902 cases dismissed deriog the p
between January 2015 and October 2016, 929 were dismissed for insufficiency of suspicions alone.

*® AFCOS representatives,rimission services, national judicial and managing authorities, other EU IBOAs and international organisations,
ICF report, section 4.1.1.3.

*" |CF report, section 4.1.2.4.

*®The OLAF annual reports illustrate the role played by OLAF to combat fraud todsU fu
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Table 1: OLAF's investigative adties
2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016

Investigations opened 160 | 152 | 146 | 431° | 253 | 234 | 219 | 219

Investigations concluded| 140 136 154 266 293 250 304 272

Recommendations issue( 194 172 175 199 353 397 364 346

Source: OLAF 2016 report
Onthe-spot checks and inspections

Among OLAF's most important investigative tools and powers are thHbesspot checks

and inspections, as set out in Article 3 of Regulation 883/2013 and in Regulation 2185/96.
These Regulations provide OLAF with its cavtonomous power to conduct controls
GadzoaSod G2 GKS FIyyRA 2 yE 1O2 YL A @ISo {6341 K X8 |
2F wS3adz | G R°2Af they samextime, baihé Regulations refer to compliance with
applicable national law ("and practice#i,Regulation 883/2013).

In this context, the evaluation has shown thdifferent interpretations of theextent to
which national law appliesas well as differences in national law, result in fragmentation in
the conduct of orthe-spotchecks in the Member States.

The external contractor reports that the application of the reference to national laws in the
Regulation has been identified by thoOLAF staff and stakehold&rss the major challenge
influencing the effectiveness of the conduct of -thre-spot checks and, in the end,
potentially delaying investigations and compromising their completeness and/or quality. The
evaluation findings showi KI G G KA & OF Yy KAY R$WKRSpdtcheodR<ea anl 6 A £ A
AYy@SaaGA3araA@dS G22ft O2yaradSyate | ONRPaa aSvyo
an equivalentprotection of the EU financial interests across Member States, as required by

Atrticle 325 TFEU.

This issue has also been raiskg other independent reports, such as an Ecorys 2013
report®® and a recent Utrecht University (i dzZR& O2 YLI NAYy 3 h[! CQ& LI 6
other EU authorities exercising competences of administrativesiiy&tion under Union

law?®. The authorities compared to OLAF were DG Competition in the European Commission,

the European Central Bank and the European Securities and Markets Authority. This study
considers the application of Regulation 883/2013 suffemmfra "variable geometry”

O2y OSSNy Ay3 (GKS SEIFOG SEGSyld 2F h[! CcQa Ay@Sa
the application of EU law powers is greater than for the other authorities considered.

* The figures for 2012 include 219 investigation cases, already under evaluation, opened as a result of the reorganiste af 1

% Article 3(3) of the Regulation reads: "Duringtbie-spot checks and inspections, the staff of the Office shall act, subject to the Union law
applicable, in compliance with the rules and practices of the Member State concerned and with the procedwaategsaprovided for in

this Regulation."

1 |CF report, section 4.2.

2 Study on impact of strengthening of administrative and criminal law procedural rules for the protection of the EU fimaeaats",
JUST/A4/2011/EVAL/OL, Project coordinator Ecdyys Project partner ECLAN (subcontractor), Rotterdam, 11 February 2013; see in
particular its point 4.2.

BhLy@SadAAr G2NE L26SNE YR LINRPOSRANIf &l F83dzZ NRAY LYLINRB@AY3I h[! CQ
enforcement authorities (ECN/ESMA/ECB)", Michiel Luchtman & John Vervaele (eds), April 2017,
https://www.ris.uu.nl/ws/files/32039338/Report_Ivestigatory powers and procedural safeguards Utrecht University 1 .pdivhile

the authorities compared have different mandates, which may justify differences in their legal framework and the natweie pbirers,

the comparative analysis provides veryefid insights into the way that the powers of EU administrative bodies may be defined in EU law.
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Furthermore, the Regulation does not provide OLA tabls to enforce its powersn the

case of refusal or obstruction by persons concerned by investigdtionhen an economic
operator subject to investigation resists an-tire-spot-check or inspection, OLAF inspectors
have to rely on the assistance oftimaal authorities for coercive measures. In this regard,
the competent authorities of the Member States are required by the Regulation to, in
conformity with national rules, give the necessary assistance to enable OLAF staff to fulfil
their tasks effectiely’®. There are substantial divergences in the way this is applied, as a
result of different national rules. In comparison, other EU authorities that rely on assistance
by national authorities for coercive measures, benefit from a more specific legal
framework®®. In this regard, the Utrecht University study noted that other EU bodies with
administrative investigative competencies have themselves the power to impose penalties
for lack of cooperatiof!.

To illustrate the above, information collected by OLAFoulgh a questionnaire among
Member States on the conduct of d@he-spotschecks, in 2015, reveals the variety of
scenarios that OLAF is confronted with when applying its power to conduttesspot
checks. The possibility to use coercive powers to aédigtF in the conduct of a check was
possible, at the time of the questionnaire, in around half of the Member States as regards
both revenue and expenditure. In the remaining Member States, coercive powers to support
OLAF were available only in revenue case®nly in expenditure cases, or not at all.

Digital forensic operations

The issues arising from tmeferences to national lawn Regulations 883/2013 and 2185/96,

are specifically relevant to the use of digital forensic operaffdirsthe framework ofon-

the-spot checks. While the Regulation specifically provides for access by OLAF to computer
data, the impact of the general reference, for-the-d LJ2 i OKSO1 az (2 aUKS a
national administrative inspectors and in compliance with nation@l3IA & %% i A 2 y ¢
particularly felt in this are?.

A questionnaire among Member States on the conduct efrmmspotschecks carried out by

OLAF in 2015 collected information on the access to electronic communications by national
administrative inspectordn around one third of Member States, access was not possible in
administrative investigations; in another third, access could only be granted by a court or
authority different from the administrative inspector; in the remaining Member States,
access was gssible by the administrative authority, or only with the agreement of the
economic operator. This illustrates not only the divergences that OLAF may face, but also
GKFGZ Ay a2yY$S AyaidlyoOoSasx h[!cCcQa SldaAglfSyi
ensure the effective application of the power to collect computer data granted by EU law.

A number of consulted stakeholders have also raised questions surrounding aspects of the
interpretation, and the possible need to clarify, the provisions allowingFOoAcarry out

® Difficulties of implementation had already been noted, related to the refusal of economic operators to cooperate in texceess to
buildings or documentéon, already in the evaluation of Regulation 2185/96, SEC(2000)844; see also the 2003 evaluation of the 1999
Regulations preceding the Regulation, COM(2003) 154, point 1.1.2.

% Article 7(3) of the Regulation.

% For instance, in Commission antitrust predéngs, Article 20 (4) to (8) of Regulation 1/2003.

7 Utrecht University study, chapter "Comparison of the legal frameworks", pp. 247 and following.

%8 Digital forensic activities concerdentification, acquisition, imaging, collection, analysis and presten of digital evidence.

® Article 7 of Regulation 2185/96.

" |CF report, section 4.2.2.4.
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digital forensic operations in both internal and external investigations. The evaluation
showed that the ambiguity surrounding digital forensic operations under different scenarios
AYy@2f GAy3 | YAE 2F LINR I ib§ather Sigital @@ rsic €idefice KA Y R S
as part of its investigation®.

Internal investigations

In internal investigations, OLAF conducts inspections of premises and digital forensic
operations within the IBOAs. The conduct of internal investigations is not based solely on the
Regulation, but depends also on the termsirdividual internal decisionsadopted by the
IBOAs pursuant to the Interinstitutional Agreement concerning internal investigations by
OLAF. These decisions can (and do) deviate from the model decision attached to the
Agreement, based on the institutional autonomy and the specifiité each IBOA. The
resulting differences mainly concern the duty to cooperate with OLAF and the duty to supply
information”. Moreover, OLAF has entered administrative arrangements on cooperation
and exchange of information with a number of IBOASs, furtsgecifying the modalities of
cooperation on investigatiori

To ensure that the system established by the Interinstitutional Agreement, at a time where
the number of individual decisions has gone from the three original signatories to above 60,
allows theconduct of internal investigations in equivalent conditions in all IBOAs, it has been
suggested during the evaluation (in particular by OLAF investigative staff consulted) that the
main rules concerning internal investigations should be laid down anddudfarified in the
Regulation itself so as to apply uniformly in all IBOAs.

There are, in particular, divergent interpretations between institutions with regard to the
possibility of OLAF to access the offices of Members of an institution. To addiesOtAF
investigative staff have suggested that thght to inspect premiseshould be more clearly
aLIStf SR 2dzii Ay (KS wS3dzZA I G6A2yT gKAOK NBTSNHA
G2 Fye NBt SOP feld by BAAR, Nadgéther Vditly élea conditions for the
immediate and announced accé&s

™ Article 4(2)(a) of the Regulation provides that the Office "may take a copy of, and obtain extracts from, any documenbotethis of

any data mediurrheld by the institutions, bodies, offices and agenaesl, if necessary, assume custody of such documents or data to
Sy&adaNB GKFG GKSNB Aa y2 REYISNI 2F GKSANI RAALFLIISEH NI y ORpurpds8sY LK a A a |
in the IBOAs has brought up new questions regarding the extent of OLAF's powers to access/assume custody of such devices when their
O2yiSyida Yre 06S NBtS@Oryd (2 (GKS Ay@SadAaardrzyo ! NUA GSinthe 2 F  wS 3 dz
framework of onthe-spotchecks. Technological development and the emergence of new forms of data storage and new forms of
hardware can lead to the contestation of OLAF's powers. See also ICF report, section 4.2.2.4.

"2 Interinstitutional Agreemenbf 25 May 1999 between the European Parliament, the Council of the European Union and the Commission

of the European Communities concerning internal investigations by the EuropeafraumatiOffice (OLAF), OJ L 136, 31.5.1999, ¢19,5

http://eur -lex.europa.eu/legatontent/EN/TXT/?uri=CELEX%3A319990Q058& Model Decision in Annex; there are currently more than

60 such decisions adopted by EU IBOAs.

" These differencefave already been pointed out in the past, including in the evaluation of the 1999 Regulations conducted in 2003,
COM(2003)154, p.-8. See also in this respect J.F.H. Inghelram, "Legal and Institutional Aspects of the EuropEeauArdiffice (OLAF).
AnAnalysis with a Look Forward to a European Public prosecutor's Office", Europa Law Publishing, 2011, p. 99, where thengiothor

the decisions according to which officials are not permitted to convey information directly to OLAF, contrary to pvhaidsed for by the

model decision, but are obliged to pass it through an internal authority.

™ |CF report, section 6.2.1.3.

" Article 4(2)(a) of the Regulation.

® For example, the current Practical Arrangements with the European Parliament, dating frofm208.3, provide in point 5.4 that OLAF

must inform the European Parliament of its intention to access its premises at least 48 hours in advance, whereas Aiclef 412
Regulation provides for the right to "immediate and unannounced access" ¢tonation detained by the IBOAs. See also ICF report
sections4.2.1.3 and ection 42.1.4
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Access to bank account information

In the framework of its investigations, OLAF can inspectttmunts of the IBOAS Such

power does not exist in Regulation 883/2013 as regards the private bamkir@scof EU

staff or economic operators and their staff who are under investigation. In the framework of
on-the-spot checks, OLAF can have access to the bank statements held by economic
operators® (limited to what is in their possession). In order to hdu# access to bank
information, OLAF is dependent on its national counterparts (administrative or judicial
bodies) and their own powers under national law to provide bank data to OLAF, which
naturally creates inconsistencies across Member States.

Some OAF staff consulted during the evaluation have stressed that access to bank data,
with at least the ability to identify the accounts of persons investigated, is necessary to
identify the money flow in various types of fraud in both internal and external
investigation$®. They have also indicated that access to bank data appears necessary in
order)ggo enable OLAF to fulfil its mandate in the fight against VAT fraud as well (see section
5.4.5)".

5.2.1.3.Final reports and followup to recommendations

OLAF provides financial, disciplinary, judicial and administrative recommendations to IBOAs
and Member States. The extent of the follayp by their recipients determines the impact of
h[! CQad Ay@SadAardrazya Ay (GKS LINRPOGSOGAZ2Y 27

Table 1 above indicates increasing numbers of OLAF investigations concluded and
recommendations issued every year. Table 2 below provides a foieak of the issued
recommendations by type.

Table 2: OLAF recommendations

Type of recommendation | 2009 | 2010 [ 2011 | 2012 | 2013 | 2014 | 2015 | 2016
Financial 76 62 63 116 233 253 220 209
Judicial 61 67 73 54 85 101 98 87
Disciplinary 18 10 16 25 24 15 16 18
Administrativé" 39 33 23 4 11 28 30 32
Total 194 172 175 199 353 397 364 346

Source: 2016 OLAF report

OLAFmMonitors the followup to its judicial, financial and disciplinary recommendations on
the basis of information submitted to it by Member States and IB&A$iemonitoring is

" Article 4(2)(a) of the Regulation.

"8 Article 7 of Regulation 2185/96.

" E.g. when the fraud is suspected of being committed by misappropriations of funds, chahelbfcompanies, or is linked with
corruption, or when fraudsters try to divert payments from IBOAs due to contractors by providing the IBOA with a "newtdmank a
number, on the letter head of the contractor; in such cases, OLAF has no possibilityctothis new bank account and has to rely on
Member States to find out the identity of the owner of the account.

% |CF report, sections 5.3.2 and 9.3.2.

8 The administrative recommendations issued by OLAF are of two typesrelated administrative reammendations, arising in a
concrete case and destined to address a specific issue related to that case, and systemic administrative recommendat@®rise whe
investigation identifies weaknesses in management or control systems or in the legal frameweykarBhnot monitored currently,
therefore their effectiveness cannot be assessed; they have thus not been included in the analysis of this section.

# The Regulation introduced the obligation for Member States to send to OLAF, at its request, informatiienamtion taken following
transmission of the final reports and recommendations (Article 11(6)). The 2003 evaluation of the 1999 Regulations (seeftatan
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done at OLAF's initiative and concerns all the judicial, financial and disgiplinar

recommendations issued. OLAF systematically requests information on the implementation
of its recommendations from the competent authorities of the Member States (for judicial

recommendations and financial recommendations in the area of revenue) and IBQAs

(for disciplinary recommendations and financial recommendations in the area of

expenditure).

There are some limitations to the monitoring of recommendations, and consequently to the
analysis below. There is not an obligation to provide reasona tiecision not to followip,

and the information transmitted to OLAF greatly varies in its level of detail. There is not
always information available to assess the explanations behind the different rates of
follow-up.

Moreover, there is aime lag between the issuing of OLAF recommendations and their
implementation by the recipients, which can take several years. Given the timeframe for the
evaluation, which considers only the first three years after entry into force of the Regulation,
the data currentlyavailable on followup by recipients of recommendations relate to
investigations for the most part concluded before the entry into force of the Regulation. The
evaluation timeframe does not, therefore, allow to assess the possible impacts of new
provisionsin the Regulation on the followp to recommendations in terms of rate of
indictments, amounts recovered and for disciplinary measures taken.

The evaluation has identified, as a factor impacting on the rate of fallpwto
recommendations, thequality and timeliness of OLAF final reportsvith some reported
instances oflack of clarity, inconsistency between conclusions and evidence, and factual
mistake&®. On the other hand, the survey results were more optimistic with around 60% of
the respondentgincluding OLAF respondents) agreeing or strongly agreeing that the OLAF
reports are overall clear and comprehensive and clearly formufatdd addition, OLAF
interviewees suggested that the Regulation has led to the improvement of the quality of
h[ ! CGepats (fike to higher standards linked, for instance, to the internal controls and
legality checks and reviews which contribute to the respect of procedures and to the quality
and comprehensibility of the final repofty. Further improvement of the qualityf OLAF's
reports could be achieved by internal measures in OLAF and is not directly depending on the
effectiveness of the relevant provisions in Regulation 883/2013.

Furthermore, the differences between the extent of thdiscretion enjoyed by the
recipients on whether or not to take appropriate action following OLAF's recommendations
leads to wide differences in the responses and to frequent lack of fallowto
recommendations (as illustrated by the subsections below). While maintaining the
non-binding rature of OLAF recommendations, it has been suggested by OLAF staff

b2 c0 FYyR (G4KS /2YYAdaarzyQa wSTtSOGAz2y Lathaddaed far Member States2oyfepartfos T dzii dzNB
the follow-up to cases transmitted to them by OLAF. For internal investigations, the IBOAs recipients of the reports and recommendations
are bound to take action as the result of the investigation warrants, andgort to OLAF (Article 11(4)). The Regulation is, however, silent

on the followup by IBOAs in the framework of external investigations.

®cF report, section 4.4.3.1; see also European Parliament Resolution of 11 March 2015 on the Annual Reporth20pftaction of

the EU financial interests Fight against fraud (2014/2155(INI)), OJ C 316, 30.8.2016, #., 30bint 60http://eur -lex.europa.eu/legal
content/EN/TXT/?uri=uriserv:0J.C .2016.316.01.0037.01.ENG&toc=0J:C:2016:316:TOC

8 |CF report, section 4.4.3.1.

% In addition, internal Guidelines and Instructions on several investigative aspects contribute to a greater consistenaignof @LAF

final reports; a collection of Best Practices of the Office stemming from the legality checks and reviews peldprthedSRU aims at
ensuring coherence in the analysis of the various elements of the legal framework for the investigations, based on dese&xper
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consulted that the effectiveness of the recommendations could be strengthened by
extending the obligation to report on all cases (Member States and IBOAs in both external
and internal invesgations) and introducing the duty to state reasons should there be no
follow-up, as well as by codifying existing céee by clarifying the duty to take the
recommendations into accoufftwhen deciding whether to take action in a certain matter

or not.

o Follow-up to judicial recommendations

On average, only around half of the cases submitted by OLAF to national judicial authorities
lead to indictments, and the situation varies considerably across Member Stafé® low

rate of followup to OLAF's judicisécommendations has been repeatedly highlighted as a
key problem by the European Parliam&ht

An OLAF internal analySif the reasons behind this, points to a number of issues. OLAF
identified as the main factor hindering the follewp to judicial recormendations the fact

that the Regulation does not sufficiently ensure the use of OLAF reports as evidence in trial
in the Member States (see next subsection). Other possible factors were also considered.
Despite OLAF's investigative efforts, its investagapowers and tools are not sufficient in all
cases to collect strong evidence of a criminal offence. For internal investigations, the OLAF
analysis considers that, whereas for OLAF any infringement committed by EU staff is
generally regarded as a serionmtter, the priorities of the national judiciariesn Member

States where the principle of opportunity appliesay be different.

The external contractor pointed out how early transmission of the information and evidence
collected is also essential fore judicial followup®™.

o Admissibility of OLAF reports as evidence in trial

OLAF final reports constitute admissible evidence in administrative or judicial proceedings in
the same way and under the same conditions as administrative reports drawn upibpalat
administrative inspectoré. This rule ensures thequivalence with national reportsof a
similar nature, but not the effectiveness of OLAF reports accompanied by judicial
recommendations. In Member States not having rules providing for the admitysiil
evidence, in judicial proceedings, of similar administrative reports drawn up by national
administrative inspectors, evidence collected by OLAF will be inadmissible. In various
Member States, after receiving the OLAF final report, prosecutors cautyall the
investigation activities once again in order to acquire admissible evidence. This raises also
efficiency issues, and may also lead to offences becoming time barred.

% Case 7193/04, HandMartin Tillack v Commission, paragraph 72. The Court established an obligatimn redtional judicial authorities

62 SEFYAYS OFNBTFdzZ feé¢ (GKS AYyTF2NNIGAZY F2NBFNRSR (2 (G(KbBmpyoe h[! C |
with Community law.

8 According to the OLAF Report 2016, the indictment rate following OlQa NBO2YYSyRI GA2ya AaadsSR o0S5G68S
December 2016 is on 50%; see figure 12, p. 33.

% See inter alia European Parliament Resolution of 16 May 2017 on the Annual Report 2015 on the protection of the EUnfiesestzl

¢ Fight against rhud (2016/2097(INI)), points 95 to 97 and 10RBitp://www.europarl.europa.eu/sides/getDoc.do?pubRef=
[[EP/ITEXT+TA+PBA2017-0206+0+DOCHN+VO//EN

% Analysis on Member States follewzLd G2 h[ ! CQa 2dzZRAOALf NBO2YYSYRIGAZYA AEAESR 0S50 5¢
Report 2016, point 4.2, p. 32.

% |CF report, section 4.4.3.3.

* Article 11(2) of the Regulation.
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This assessment was confirmed by stakeholders consulted by the exteriedctor for this
evaluation, in particular by AFCOS and judicial authotftiés study commissioned by the
Budgetary Control (CONT) Committee of the European Parliament underlined how the
asymmetries in the prerogatives and powers of OLAF jeopardisefutiiee use of its
findings. In addition, the rule that leaves the admissibility of OLAF final reports to the
variable geometry of the national criminal procedural law creates uncertainties and a
duplication of efforts that is detrimental to both procedlraconomy and the rights of the
persons under investigatién

o Followup to financial recommendations

Financial recommendations are addressed to the IBOAs or national authorities providing or
managing EU funds. They seek to recover the defrauded EU furttie 86U budget. The
evolution of amounts recommended for recovery, and the amounts recovered according to
monitoring information collected by OLAF, are captured in tables 3 and 4. However
correlation can be established between the amounts recommendeddaine amounts
recovered in the same financial yeaas the amounts recovered in one given year relate also
to cases closed in previous years.

Table 3: Amounts recommended by OLAF for financial recovery (million Euro)
Year of recommendation 2012 2013 2014 2015 2016

Amounts recommended 284.0 402.8 901.0 888.1 631.1
Source: 2016 OLAF Report

The evidence collected for the evaluation identified as a key factor influencing the faftilow

G2 h[! CQa TFTAYIl YyOAIl amold GeeomiméhgeR Foil recdwe@which(i K S
several stakeholders (IBOAs, Member States' judicial and managing authorities) considered
to be often unduly overestimated The decision on the final amount recovered is the
responsibility of the IBOAs, which have underlined that the calculati@me dollow the
applicable legal framework and internal rules.

From the IBOAs experience, it results that other factors could also influence the recovery, as
bankruptcy of the economic operators concerned which often arises in direct expenditure
cases. Inaddition, the use of OLAF's reports for financial follgv purposes can be
problematic in practice, for confidentiality reasons, when at the same time a judicial
follow-up has been recommended. Some consulted stakeholders called for a better
collaboration between OLAF and the responsible IBOA prior to issuing the
recommendation®’, and also in the followp phase.

Table 4: Amounts recovered (million Euro)
Year of recovery 2012 2013 2014 2015 2016
Amounts recovered 94.5 117 206.4 186.3 196.2

Source20132016 OLAF Annual Activity Reports

2 |CF report, anex 9.

% "The protection of the procedural rights of persons concerned by OLAF administrative investigations and the admis€ibiify Bihal
Reports”, author Prof. Dr. Katalin Ligeti, July 2017, available at
http://www.europarl.europa.eu/thinktank/en/document.html?reference=IPOL IDA(2017)603790

°|CF report, section 4.4.3.2.

% |CF report, section 4.4.3.2.
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The European Parliament has underlined in the past the uneven level of financial recovery
object of OLAF recommendaticfi®@ h[ ! CQ&a Y2y AG2NAYy3 RIFGF R2
comprehensive analysis of the factors behind thiscrepancy, as OLAF is not provided with
detailed reasons to explain the follewp or dismissal of recommendations. OLAF has
undertaken an internal assessment in order to clarify terminology, improve the quality of its
financial recommendations and to @mote as far possible (taking into account the different
areas of EU expenditures and revenues, and the fact that the typology of cases can widely
vary within a specific area) a harmonised approach throughout OLAF. Following the internal
assessment, in Ogber 2016, OLAF issuednternal instructions on financial
recommendationg’. They provide guidance to staff notably on the determination of
relevant estimated amounts and on the content of OLAF financial recommendations and
relevant sections of the final port. The new instructions distinguish between the different
fields of expenditure and revenues, and take into account the relevant financial principles
and specific rules per each of these fields. They also address the usefulness for OLAF to hold
bilaterd contacts with the relevant services of the Commission or other IBOAs for the
determination of the relevant amounts, without jeopardising OLAF's independence. These
instructions already respond to some extent to the recommendations formulated by the
contractor in its report®. As the instructions have been adopted only in October 2016 it is
too early to evaluate their practical impact.

o Followup to disciplinary recommendations

Disciplinary recommendations concern misconduct of EU staff or members of the EU
institutions and are directed at the authority having disciplinary powers in the IBOA
concerned. In the last three years 202@16, OLAF has issued 48 disciplinary
recommendations. IBOAs have taken measures in 22 cases, in 11 cases no measures were
taken,and in 15 cases no decision has been takeffyet

Stakeholders consulté® indicated that for a better followp, discrepancies in the
recommendations could be avoided by a better interplay between OLAF and their service
during the investigations, and mentied also a particular difficulty in the cases where an
OLAF final report is accompanied by recommendations for both judicial and disciplinary
actions; this resides in the obligation, provided for in the EU Staff Regulation, to suspend the
disciplinary proeedings until the judicial proceedings are finaliSed

5.2.2.Improving cooperation and information exchange with partners
5.2.2.1.Improving cooperation and information exchange with IBOAs

The IBOAs are a key partner of OLAF in its investigative function. They share the
responsibility for the protection of the EU financial interests and their role is essential in

both internal and external investigations. The extent of the cooperation between OLAF and
IBOAs, however, differs from internal to external investigations. Sqmr@isions in

% European Parliament Resolution of 8 Mardbl@ on the Annual Report 2014 on the protection of the EU financial integeBight
against fraud (2015/2128(INI)), point 8@tp://www.europarl.europa.eu/sides/getDoc.do?pubRe¥2F%2FEP%2F%2FTEXT%2BTA%2BP8
TA20160071%2B0%2BDOC%2BXML%2BV0%2F%2FEN&language=EN

" Instructions on drafting Financial Recommendations and related sections of the Final, Refm@016.

%8 |CF report, annex 8.

® OLAF Report 2016, figure 13, p. 34.

%01 particular IDOC staff, as indicated in the ICF report, annex 10; see also IDOC presentation at the OLAF conference.

191 Annex IX to the EU Staff Regulation. In such situations, the IBOAs have however the possibility to open a case, corplectentzam
investigation or even suspend the person concerned.
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Regulation 883/2013 establish more explicit duties for IBOAs and their staff in internal
investigations®

The majority of stakeholders consulted in the evaluation process expressed a positive view
about the cooperation between OLAF and IB8AsCooperation with the European
Commission is particularly relevant given the important role played by theaked
WALISYRAY3I 5DaQ Ay GKS YIyl3asSyYySyd 2F 9! TFdzyR
positive cooperation with OLAF. Overall, the consuf@B®mmission stakeholders considered

that ACAs contributed to an even better exchange of informaffon

An important aspect of cooperation during the investigations concerns the adoption of
administrative precautionary measures by the IBA& here are no statistics available on
the extent of use oprecautionary measuresbut results of the consultation of stakeholders
suggest that their use is not very frequent. The external contractor points out to the lack of
clarity of the interplay betwen precautionary measures and procedural guarantees that
might explain in part the reluctance of some stakeholders to adopt on precautionary
measures. IBOAs have mentioned in particular the difficulty to assess the need of
precautionary measures given theconclusive nature of evidence at the early stage of an
investigation, and resulting risk to the legality of the precautionary measures. OLAF staff
raised concerns regarding the confidentiality of the investigations and the amount of
information that canbe communicated early. There were suggestions that a closer
cooperation between OLAF and the Commission DGs concerned could help develop clearer
procedures surrounding precautionary measufés

During the assessed period, and on the basis of the specdigsmpn newly introduced by

the Regulatio®’, OLAF andEuropol cooperated effectively, in particular regarding
counterfeit goods. The future working arrangements should allow enhancing cooperation
between the two bodies (as the current legal framework@rAF and Europol allows for the
exchange of operational, strategic and technical information, including personal data,
between the two bodies, not foreseen in the current administrative arrangements).

Eurojust and OLAF collaborate effectively through thexchange of information of
investigative interest and mutual involvement in common cd¥esSince 2005, OLAF and
Eurojust exchanged information in relation to 66 cases. Also, since 2015 OLAF participates in
joint investigation teams coordinated by Eurojust.

5.2.2.2.Improving cooperation and information exchange with Member States

The effectiveness of OLAF investigations (in particular external) relies heavily on its
partnership with the Member States at all stages of the investigative cycle, in particular as
variousprovisions of the Regulation make OLAF's investigative work subject to national law,

Cc2NI SEFYLXESS h[!CQa LR26SNAE (3 ark Qonger in indld Somparsd to axterhal NddtigatioBsy Ay L .
0! NIAOE S& noHOOLO FYR o06p0Z NBaAaLISOGAGSte0od 9l dz f f oudediféet B thRdzie 2F L
Regulation in relation to internal investigationthe Staff Regulations establish, however, the obligation of the staff to report
(whistleblowing).

%% |CF report, section 4.3.2.4.

ICF report, section 4.3.2.4, and also section 7.

1% Article 7(6) (b) and (c) of the Regulation. Precautionary measures sabeladopted by the Member States, according to Article 7(7) of

the Regulation.

1% CF report, section 4.2.3.3.

Article 13 of the Regulation.

See OLAF report 2016, p. 27 and Eurojust Annual Report 2016, Ipttptdeurojust.europa.eu/doclibrary/corporate/Pages/annual

reports.aspx
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and that OLAF has to request the assistance of national authorities for the conduct of certain
investigative measures. Improving cooperation with Member States was tmo@ the

main objectives of Regulation 883/2013, which introduced new rules on the AFCOS,
administrative arrangements, information exchange, and follgnafter an investigation.

The data collected for the evaluation shows a clear improvement in the catperand
exchange of information between OLAF and the Member States aftecrémgtion of the
AFCO%®. However, although the Regulation requires the Member States to designate
AFCO%° it leaves at their discretion what competences and powers to grant tHEms
results in a considerable diversity in the role, profile and effectiveness of cooperation with
the AFCOS.

An OLAF survey of AFCBShowed that over 80% of the AFCOS are of limited size with only
one central office, with the remaining operating with both a central office and local units.
More than half of AFCOS cooperates with a wide range of national authorities (notably anti
corruption, antifraud, customs, EU fund managing authorities and tax administrations),
offering OLAF an indirect access to these. Almost a third has criminal or administrative
investigative powers. More than half are either already cooperating with other Member
States' AFCOS or would be open to do so in future.

This diversity was the main factor identified by the external contractor as inhibiting the
effectiveness of the AFCOS. However, there were diverging views as regards further
alignment of their role and poars: OLAF staff and certain AFCOS tended to agree, while
other AFCOS supported the legal provisions as they currently stand.

The positive role of the AFCOS has also been underlined by the European Parliament,
although it has also raised concerns regardiligcrepancies between the functions, tasks
and powers that Member States have entrusted to AFEOS

{SOSNIt ! C/h{ NBFSNNBR (G2 0GKS 101 2F WK2NHA
between AFCOS as a limitation to the current framewdrkin this regard, a recent
cooperation project in the area of structural funds, designed and coordinated by the Italian
AFCOS and involving AFCOS from other Member States (hereinafter, the Italian cooperation
project), concludedhat improving the flow of informatin between Member States would

be conducive to better prevention and combatting of transnational fraud in structural funds,

and that the naturally identifiable channel for this could be the AREOS

OLAF respondents highlighted that the role of the AFC@&sSralevant both in external and
internal investigations, and that this should be further clarified in the Regulation.

OLAF can also cooperate directly watiministrative, police and judicial authoritiesThe
Regulation contains a general obligation fdr eelevant Member States' authorities to

109

According to the ICF report, 75 per cent of the respondents agreed/strongly agreed that the establishment of AFCOS stdengthen
cooperation between OLAF and the Member States' authorities, while no respondent disagreed; see section 4.3.1.3 and annex 11.

19 article 3(4) of the Regulation.

" OLAF survey on AFCOS, July 2016, unpublished; see ICF report, section 4.3.1.3.

12 European Parliament Resolution of 11 March 2015 on the Annual Report 2013 on the protection of the EU financial ¢négésts
against faud (2014/2155(INI)), point 56. See also European Parliament Resolution of 8 March 2016 on the Annual Report 2014 on the
protection of the EU financial interes¢g-ight against fraud (2015/2128(INl)), point 43.

3|CF report, section 7.2.3.1.

4 The projectwas conducted during 2016, by way of two conferences and several round tables, and its results were published under
"Progetto di cooperazione nel settore antifrod€ooperation project in the anfraud sector”, Gangemi Editore International, February
2017.
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cooperate with OLAF within the limits permitted by national taw Administrative
arrangements may also be establish¥d In turn, OLAF investigators cooperate with
national authorities during the followp to recomnendations; they may, for instance, be
called to testify in national judicial proceedings as witnesses or expergcording to OLAF

staff consulted in the evaluatidff, the cooperation and exchange of information with
national authorities is overall effege, and is assessed as more effective with Member
States' authorities with whom ACAs are signed. However, the references to national law in
the Regulation result in considerable differences across the Member States, in particular as
regards cooperation wh judicial authoritie$"®, and it can lead to one way exchanges from
OLAF to the judicial authorities which do not share information in return.

5.2.2.3.Improving cooperation and information exchange with third countries and
international organisations

The Regulay ol aSa h[! CQa LRgSNER (2 Ay@SadAadaras
organisations on the cooperation and mutual assistance agreements concluded by the Union
with these partners, such as association agreemeéhtdhe power of OLAF to investigate is

also frequently laid down in financing programmes and conventions. OLAF may also enter

into administrative arrangements with these partners.

Based on information provided by OLAF investigators and by representatives of national
authorities in third countrie*?, the external contractor concluded that the cooperation with
third countries is more effective whe\CAsare signed. ACAs are not, however, a
prerequisite for cooperation. OLAF investigators consulted during the evaluation have
indicated that the Regutmn’?®should be clarified as it is sometimes interpreted by partners
as not allowing the exchange of information with third countries authorities or international
organisations in the absence of an administrative arrangement.

5.2.3. Strengthening the procedurajuarantees of individuals subject to investigation

Article 9 of the Regulation codified and clarified procedural safeguards of persons under
OLAF investigatiofs. It is generally recognised as an improvement for protecting the rights
of individuals subjecto an OLAF investigatidif. The evaluation has not shown a need to
substantially revise existing provisions, although the following specific elements were
highlighted during the evaluation as potentially affecting effectiveness of OLAF
investigations:

- It has been suggested that the scope of Articlevjch focuses particularly on the
conduct ofinterviews, could be clarified to apply also to other powers of OLAF that

5 Article 8(2) and (3) and Article 12(3) of the Regulation.

8 Article 1(5) of the Regulation.

7 Article 12(4) of the Regulation.

8 5ee the results of the survey run during the evaluation, as quoted in the ICF report, section 4.3.1.3 and annex 11.

"9|CF report, section 4.2.1.3.

120 Article 1(1)(b) of the Regulation.

'21|CF report, section 4.3.3.3.

122 Articles 11 and 14 of the Regulation.

128 Article 9 of the Regulation provides for the right to an objective and impartial investigation in accordance wittinitiple of the
presumption of innocence; the right to avoid s&itrimination; the right to be informed of the intention of OLAF to interview the person
O2yOSNYSRkoAlGYyS&aaT GKS NAIKG (G2 06S | &&A & &of Boncarded the rights tdBotnyientod ( KS Ay
the facts of the case.

124|CF report, section 5.4.
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could raise procedural rights concerns, such as collection of statementheespot
checks® and digital forensic operatioh&.

- The opportunity to comment?’, that has to be provided once the investigation has
been completed and before conclusions referring by name to a person concerned are
drawn up, was questioned by OLAF investigators and rabeu of national judicial
authorities. They considered it may represent a risk to the confidentiality of the
investigation where judicial action may follow, given in particular that the Regulation
allows for it to be deferred but not waived. Further legakertainty exists in relation to
internal investigations, where the right to comment is provided for by the Regulation
even in situations where the investigation has not yet been compftéted

- Some of the consulted stakeholders pointed out that the Reguiatioes not address
the right of access to the fil€°. It must be noted that, based on existing legislation, the

case law of the CJEU has systematically refused the right to access the OLAF case file as

OLAF final reports have been considered preparatotg*®c In accordance with the
same caséaw, access to documents in OLAF's files takes place in the context of the

possible followdzLd LINE OSRdzNBE® h[! CQa TFAYylFf NBO2YYS

competent Union and/or national authorities. If those authadiintend to adopt
measures or penalties against a person concerned by an OLAF investigation, they must
give that person the opportunity to exercise his or her rights of defence in accordance
with the applicable procedural rul&.

The procedural guaranteese underpinned by OLAF internal and external controls.

Internally, OLAF conductsgality checksof investigative activiti€s? and has in place an
internal complaint procedure The review function introduced by the Regulation and the
internal controls wee mentioned by OLAF staff as strengthening procedural guarantees of
individuals subject to investigatiomespite the large number of investigations carried out
every year, their sensitive nature and the fact that OLAF deals with cases involving the
integrity and reputation of natural persons, relatively few complaints based on procedural
guarantees have been submitted to OLAF. During the three years of application of the
Regulation, 15 complaints were filed against O£ABf these, 4 were declareidadmissible

and 9 deemed unfounded.

125
126
127

These were in particular mentioned during the workshop with the experts' panel organised by the contractor.

See the study by Prof. Ligeti commissioned by the C@NimM@tee, for ex. p. 6; see also ICF report, sections 6.1.2.4 and 6.1.2.5.

Article 9(4) first subparagraph of the Regulation; the external contractor in its report has particularly identified theuofipao
comment as an area where further clarity wid be needed in the Regulati@iCF report, section 4.5.4.

128 Articles 4(8) second subparagraph and 12(2) third subparagraph of the Regulation provide for the right to comment in case of
transmission of information to national authorities even prior t@ thpening of a case or during an investigation.

29 see the study by Prof. Ligeti commissioned by the CONT Committee, point 1.1.7, p. 17, and J. Inghelram, "Legal amdllAstjtatits

of the European AntFraud Office (OLAF) Analysis with a Look Fonitagd | 9 dzNR LISIy t dzof A O t NP &S 0Odzi 2 ND4&
2011. Furthermore, the study commissioned by the CONT Committee suggests to further develop Article 9 on procedural guarantee
particular as regards: the threshold for invoking the ieiye against selhcrimination, the minimum information provided to the
interviewee prior to the interview by OLAF as well as external control over the restriction of the right to be heard,asthelscope and
conditions for OLAF to conduct digifalensics from the perspective of the right to privacy.

1% case 1215/02, Gomez Reino v. Commission, paragraph 65; c288/03, Nikolaou v. Commission; casd8f05, Franchet and Byk v.
Commission, and case4®7/11, Catinis v. Commission, paragraph$63

31 Case B47/11, Catinis v Commission, paragraph 64.

%2 Based on Article 17(7) of the Regulation.

%35 in 2014, 4 in 2015 and 6 in 2016.
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As regards theexternal controls the Supervisory Committee monitors developments
concerning the application of procedural guarantees in OLAF investigdfios has
recommended the establishment of an internebmplaint mechanism (implemented by
OLAF])Z,3 6and its recent evaluation of the legality check and review in OLAF was overall
positive .

Other external controls include the European Data Protection Supervisor (concerning data
processing by OLAF), the Europgambudsman (complaints about maladministration) and

the European Court of Auditors (external audits). Those concerned may also raise issues
related to OLAF investigations before the European Court of Justice, usually in the context of
litigation against reasures taken as a folleup to OLAF recommendations, or in the context

of an action for damages allegedly caused by &Y AF

¢CKS /2YYA&aaA2yQa LINRLRAlIT O2yOSNYyAy3a GKS [ 2
pending, aims at tasking an external andSndJSyY RSy 4 & ( NHzO G dzNB 6 A (i K
compliance with the procedural guarantees of the persons concerned by OLAF
investigations; it also takes into account the special status of members of EU institutions by
submitting certain investigative activitieomcerning them to prior authorisation by the
Controller. During the consultation of stakeholders, there were different views on the
Commission proposaf. A number of EU control bodies and several AFCOS were of the view

that there is indeed a need to stretigen the current mechanisms by appointing a Controller

of Procedural Guarantees, as proposed by the Commis&€idn contrast, a number of other

EU control bodie$® and certain OLAF staff suggested that the existing control mechanisms

are sufficient to enswe compliance with procedural rights given the administrative nature of

OLAF investigations. The study on procedural guarantees commissioned by the CONT
Committee concluded that, whilst an effective and independent control of OLAF
investigations is undoubtdy needed, the added value of an additional layer of-bording

control appears questionable both in terms of coherence and effectivéfiess

5.2.4.Reinforcing the governance of OLAF

Ensuring the appropriate governance of OLAF as well as its accountabiligntgeang its
independence while providing for adequate controls, was among the objectives that the
legislative proposals to amend OLAF's former legal framework tried to address.

Regulation 883/2013 introduced in particular new provisions aimed at dlagityre role and
mandate of theSupervisory Committegresponsible for monitoring the implementation by
OLAF of its investigative function, in order to reinforce its independence. In addition, it
monitors developments concerning the application of procedluguarantees and the
duration of investigation$® The relevant provisions were amended in 2016 to ensure a
strengthened independent functioning of the Committee's secretariat from OLAF; the
Committee's secretariat is now provided by the Commission.

134 article 15(1) of the Regulation.

135 Opinion No 2/2013, Establishing an internal OLAF procedure for complaints.

1% Opinion No 2/2015, Legality check and review in OLAF.

See, as a recent example, casd8B/13 Oikonomopoulos v. Commission, where the General Court reviewed a broad range of
procedural steps carried out by OLAF.

%8|CF report, section 8.

ICF reportsection 7.2.2.2; the report does not specify which EU control bodies expressed the view.

ICF report, section 7.2.2¢2the report does not specify which EU control bodies expressed the view.

“'point 1.3.4, p. 25, and also pp. 6 and 8.

2 article 15 of the Regulation.

137
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A contibution analysis performed by the external contractor on the available outputs of the
Supervisory Committee concluded that the new provisions of the Regulation related to the
Supervisory Committee did not reinforce the governance of OLAF by the regui@orimgy

of the implementation by OLAF of its investigative functfdnThe external contractor
considered that the definition of the Supervisory Committee's role and mandate as
contained in Article 15 of the Regulation is not clear enough and open topnetation.

Among those consulted in OLAF, the Supervisory Committee and external stakeholders,
YIye SELINBaaSR (KS @GAaS¢ GKIG RAGSNEBSYydG AyGaS
the Supervisory Committee's impacted the effectiveness and efficientiyeofvork of the

Committee and its cooperation with OLAF. Two issues were typically identified as
LINROf SYFGAOY GKS SEFOG Yyl GdzNB 2F GKS { dzZLISND
access to caseelated information.

However, it is sufficiently cleairom the terms of the Regulation that the Supervisory
Committee carries out a role of general and systemic supervision of the investigative activity
of OLAF with the purpose of reinforcing its independence. The Regulation does not empower
the Supervisory @nmittee to review individual investigations or to interfere with-going
investigations. In this context, some of the outstanding issues of interpretation between
OLAF and its Supervisory Committee as regards access toetatsel information were
addressed by a common interpretation of the legal services of the Commission, the
Parliament and the Council in September 2016.

¢KS {dzLISNBA&A2NE [/ 2YYAOUGSSQa NeBRES Fa NB3IFNR
investigations are also part of its general andtsynic supervision role, and do not entail the

control of individual investigations. However, these additional functions, introduced in 2013,
aSSY (2 KI @S O2yiGNROdziSR (G2 GKS RATFTFSNBYG Ay
mandate. The consultain by the external contractor showed that OLAF staff regarded the
Supervisory Committee primarily as a control body rather than a guardian of OLAF's
independence.

As regards the inteinstitutional exchange of views, the external contractor's report
consicered that the evidence gathered was too limited to derive robust findings on its
effectiveness, but pointed to the fact that it contributes to the transparency of the work of
OLAE",

5.3. Efficiency

To what extent has the implementation of Regulation 883/20ifpacted on OLAF's
resources and the use of those resources? Did OLAF use the possibility to open an
investigation taking into account the need for efficient use of its resources or the
subsidiarity principle?

This section considers the extent to whichetimplementation of the Regulation had an
impact on OLAF resources and the use of those resources, as well as whether the provisions
in the Regulation for the conduct of investigations are efficient for the achievement of the
wS3dzA F A2y Qa ave STNIpIE /ggharal BaokgrGubd to the efficiency
assessment, it starts by describing the general evolution of financial and human resources in
OLAF before and during the evaluation period.

“%|CF report, section 4.7.4.
“4|CF report, section 4.8
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Due to the limited data availability, the majority of the assment is of a qualitative
character.

5.3.1.Resources

The efficiency considerations discussed below should be read in the contdetiasing
human resourcesaind a relativelystable budgetover the analysed period.

The number of posts in OLAF's establishngan declined by 5.5 % between 2009 (38%)

and 2016 (363f° mainly in the context of general reductions in staff and budgets in the EU
public service; the total workforce including service providers remained however stable over
the same period. This decremgoncerned mainly staff in policy functionghe challenges
which OLARaces in maintaining its current level of professional expertise are also linked to
the ageing workforce, as investigative staff recruited from national services in the early days
of OLAF retiré®’.

Since 2009, the OLAF budget has been stable in absolute numbers ranging between EUR 57
million to EUR 59 million a year. The proportion of the budget spent on staff has also been
relatively stable, ranging from 65.8% in 2011 to 68.7% in 206 ,an additional 4.5% spent

on external agents (contract staff, seconded national experts and interims).

Table 5: OLAF administrative budget (in EUR million)

2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016
38.3 38.5 39 40,5
Staff costs 65,8 %| 67.1 %| 67 % | 67,3 %| 67,5 %| 68,7 %
External agents 2.5 2.6 2.6 2.6
43% |45% [45% [45% |45% |44 %
Total budget 578 |57.1 |582 |57.4 |57.7 |57.2 |[57.7 |58.9

SourceThe 200220016 OLAF reports
5.3.2. Application of the Regulation
Single point of entry, case selectamd opening of investigations

The evaluation has shown that the operational efficiency of the selection phase has
increased under the Regulation, due to several factors.

A single point of entry (SPEjilters incoming information in OLAF. As a result, only
information of potential investigative interest reaches the selection stage, allowing a better
use of staff resources in the ISRU to assess information of true potential investigative
interest and contributing to the expeditious case selection proc€bs.external contractor
concluded that the SPE made the selection process more effitient

“STechnical annexes to the Communication on the Allocation of human resources and decentralised administrative appropmiations f
2009, SEC(2008) 3053/3.

16 Technical annexes to the Commealion to the Commission on the Allocation of human resources and decentralised administrative
appropriations for 2016, SEC(2015) 501 final.

“"The OLAF report 2016, p. 44.

“8|CF report, section 9.2.2.
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The table below illustrates that thease selection criteriantroduced by the Regulatidf?,
alongside thereorganisation after the arrival of the new DirecteGeneral m 2012
anticipating the Regulatidi’, contributed to shaping a coherent policy on openings and
dismissals across OLAF and allowed to effectively track all information coming in and its
treatment, has become more efficient after the entry into force of theg&ation in
processing a higher number of incoming information; opening a higher proportion of
incoming cases; and selecting or dismissing incoming cases much faster than in the previous
period.

Interviews with OLAF investigators carried out for the eatibn confirmed that the new
case selection process had a positive impact on investigators' work as they were now
spending more time on investigations, rather than on the evaluation of incoming
information and case selection.

Table 6: Number of incomingiformation and investigations opened
2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016

Incoming information 959 | 975 | 1041 | 1264 | 1294 | 1417 | 1372 | 1136
- from public sources 436 | 381 | 274 | 375 | 405 | 458 | 439 380
- from private sources 523 | 584 | 767 | 889 | 889 | 959 | 933 756
Investigations opened 160 | 152 | 146 | 431 | 253 | 234 | 219 219
Selections completed 1007 | 886 | 926 | 1770 | 1247 | 1353 | 1442 | 1157

Average duration (in months) of
selection phase 5.8 6.3 6.8 1.4 1.8 2.0 1.7 1.7

SourceThe OLAF 2016 report
Note: OLAF reorganisation took place in 2012 in anticipation of Regulation 883/2013

However, the table also shows a high and stafalie of dismissal at the selection stage
since 2013, of around 885% of the incoming informatidr. In particular, the sufficien
suspicion of fraud test led to the dismissal of an average of 50% of the'PasisAF staff

have raised in this context the fact that the Regulation does not contain a duty of national
competent authorities to cooperate with OLAF at the selection stagels, in many cases
where the incoming information on its own may be insufficient to open a case, OLAF lacks
tools to collect further information.

Investigative process

In terms of human resources, the average number of OLAF investigative staff deadimed fr
163 in 2009 to 148 in 2011 to rise again to 168 in 2016 (see figure 5). The number of

149

Article 5(1) of the Regulation.

%0 previously, the aessment of incoming information was carried out by the investigative staff. For each case, the responsible unit
submitted their proposal to an Investigations and Operations Executive Board who would then issue a recommendation &rthe Dir
General. Alg, prior to the application of the Regulation, no selection criteria were defined for selection and opening of cases.nide mini
thresholds were applied in practice to focus on more significant cases. The activity of the ISRU created after the rieongbassalso

been assessed by the Supervisory Committee, regarding both its tasks of selection, on the one hand, and legality cheelvaod tiee

other hand; see in this respect Opinions 2/1Q€@ase selection in OLAF and 2/2@1%gality check and véew in OLAF.

1 OLAF Report 2016, figure 17, p. 60. For example, in 2016, 219 cases were opened following assessment of 1136 pieceg of incomi
information.

152 pccording to an internal study of the selection process conducted in OLAF, from a sample ohd@®2lismissed during the period
between January 2015 and October 2016, 929 were dismissed for insufficiency of suspicions alone.
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investigative staff from 2013 to 2016 increased by 7% compared to the period 2009 to 2012.
In comparison, the total number of cases opened increased by 32% betweéndtmeeriods

(see table 1 above). The figures below illustrate the evolution between 2009 and 2016. They
all show a substantiahcrease in investigation workrom 2013 to 2016 compared to the
previous threeyear period. When compared to the period beforg013, the number of
closed investigation cases has almost doubled in the period from 2013 to 2016. The same
can be said about the number of cases closed with recommendations.

Figure 5: Allocation of OLAF investigative staff by role, 2096

OLAF staff count, 2009-16 Highest recorded staff count over the
evaluation period. A near 7% increase
Staff count fell by almost 8% over the since 2013
200 period 2009-2012 T 200
180 T * 180
160 ). ¢ 160
140 140
120 120
100 100
80 80
60 60
40 40
20 20
0 0
2010 2011 2012 2013 2014 2015 2016
H Investigator Intelligence Analyst Case handlers

SourcelCFreport, section 5.2, based on calculations on OLAF unpublished data

Figure 6: Number of closed investigations, 202816
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m Number of closed investigations over 2008 to 2016 period

m Number of closed investigations with recommendations over 2008 to 2016 period

Source: combined figures from ICF report, section 5.3.1, based on ICF calculations and OLAF Annual Reports
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Table 7 presents the maimdicators for measuring the efficiency of the investigative
function in producing its outputS® All indicators confirmed that investigative staff
conducted more investigations in the period of implementation of the Regulati@m
before. The overall duration of investigations has tended to remain stable and or slightly
decrease, depending on whether only cases closed or cases closed -guothgrcases are
considered, respectively.

Table 7: Indicators for assessing the efficognof OLAF investigative function before and
after the entry into force of Regulation 883/2013
Period 2008 -2011 2013 -2016

Average number of selection cases

opened per investigative staff 5 e
Average number of ongoing cases per
E e 2.2 3.4
investigative staff
Average number of closed cases per
f e 0.9 1.7
investigative staff
Average number of closed cases with
h . A 0.5 0.9
recommendations per investigative staff
Average duration (months) of closed case Period from 2008 to 2011 Period from 2013 to 2016
vs. closed and ongoing cases
Closed cases only Closed cases only
Max = 27 Max = 25.1
Median =24.4 Median = 23.3
Min = 22.2 Min = 22.3
Closed & ongoing cases Closed & ongoing cases
Max = 22.4 Max = 18.7
Median = 20.5 Median = 17.8
Min = 18.9 Min = 17.2

Source:ICF report, section 5.3-1Note: ICF calculations based on OLAF unpublished data and OLAF Annual Reports. The number of
investigative staff for 2008 has been estimated on the basis of the year 2009 to enable comparisons between the twad lgeriodger

of cases per investigative staff reflects the number of cases per 'lead investigator', which provides a skewed picurasitp of cases

there is a lead investigator and an associated investigator(s).

Investigative tools and powers

The exernal study supporting this evaluation concludes that efficiency challenges mainly
stem ¢ similarly as for effectivenessfrom the divergences resulting from threference to
national rulesin the case of external investigations, in particular as regamthe-spot
checks. OLAF limiteaccess to forensic data and bank accoumisre also cited as factors
limiting the efficiency of the investigation procé¥s

Cooperation and information exchange

Overall, the external contractor considered the cooperation and information exchange
between OLAF and its partners as efficient, in particular as regards IBOAs. Enhanced
cooperation with IBOAs, in particular Commission services thr&RiPNetmeetings, ledo

I Of I NAFAOIFIGARZY 2F h[! CQ&a SELISOGIGAZ2YE | YR
practices and cooperation. The IBOAS' readiness and ability to provide OLAF with high quality

152 The year 2012 when OLAF was reorganised has been disregarded so as to compare the period prior to the implementation of the

Regulation with the period after implementation.
*|CF report, section 5.3.2.
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information, and sectorial specific afitaud provisions, weréentified by the contractor as
additional factors positively affecting the efficiency of the cooperafion

The evaluator concluded that the level of efficiency related to cooperation and information
exchange withAFCOSdepends on the ability to establisktructured cooperation and
communication channels, and that this is based on a clear role and tasks of AFCOS at
national level, an appropriate scale and nature of the powers of the AFCOS and, to a lesser
extent, the presence of administrative arrangemenitsa ! C/ h{ Q 02 YLISGSy O0Sa
differ from one country to another so does their efficiency in cooperating and exchanging
information with OLAE®.

The external evaluation concludes, based on interviews, that cooperation and level of
information exchangdetween OLAF and third countries and international organisations is
more efficient wherACAsare in placé.

Supervisory Committee

The differences in interpretation of the provisions of the Regulation governing the
Committee (see section 5.2.4) hindereckethfficiency of the Committee and its cooperation
with OLAF.

Doubts have been expressed by OLAF staff consulted as regards the efficiency of the
provision in the Regulation providing that, if an investigation cannot be closed within 12
months after it hadeen opened, the OLAF Direct@eneral must report to the Committee

and indicate the reasons and any remedial measures envis3gdthe Regulation does not

prescribe a maximum duration of 12 months for OLAF investigations, and remedial measures

may actualy not be necessary. For this reason, the Supervisory Committee itself has
O2yaAARSNBR GKIFI{O GKAA LINRPOAAAZY R2Sa y2i yS
investigations>®.

5.4. Coherence

This section focuses on the extent to which the Regulation pesvidLAF with a coherent
legal framework to accomplish its tasks and achieves an appropriate balance between its
specific objectivedrfternal coherencg. It also explores the extent to which the Regulation is
coherent with other EU anfraud instruments éxternal coherencg It will further examine

the extent to which the Regulation has achieved a balance between investigative powers
and procedural rights, as well as between independence, on the one hand, and supervision
and control, on the other. Lastlit, will examine the coherence of the Regulation in relation

to wider EU policies for the protection of the EU financial interests.

5.4.1.Internal coherence

The evaluation has identified several factors affecting the internal coherence in the
application of the Regulation.

!55|CF report, section 5.5.2.

*®|CF report, section 5.5.1.

ICF report, section 5.5.3.

158 Article 7(8) of the Regulation.

%9 5C opinion No 4/2014 on duration of investigations, point 31: "The SC adheres to OLAF's position that thenfirsth1@eriod
following the opening of an investigation, after which Regulation 883/2013 requires OLAF to indicate remedial measured itougpe
does not necessarily correspond to the reality of OLAF's investigations. In many of them, their complexity and the negdoia ea
number of investigative steps may indicate from the beginning that it is expected that certain investigattansiaghan 12 months and
no particular remedial measures are needed when an investigation follows its normal course."
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The Regulation provides a legal basis for OLAF to provide the Member States with assistance
in organising close and regular cooperationvibeen their competent authorities in order to
coordinate their action aimed at protecting the EU financial interests against fraud
6012 2 NRA Y I IR Rlofvevér] tie Réglation does not contain any concrete provisions
on the modalities of coordinationrahe procedures applicable. The legal analysis conducted

in the context of the evaluation identified the absence of specific provisions in the
Regulation as a source of legal uncertainly, and this was also confirmed in interviews with
OLAF staff and in éhsurvey®.

Conversely, the evaluation has shown that the provisions of the Regulation concerning the
adoption of the GIPs and the creation of an internal legality chedlave positively
contributed to the internal coherence in the application of the Retyoia The evaluation
(interviews with OLAF investigative staff and legal analysis) has identified a few
inconsistencies between the Regulation and the GIPs that could impact on the coherent
application of the Regulation. In view of these findings, OLAdready taking steps to
address any inconsistenctés

5.4.2.External coherence
Relationship between Regulations 883/2013, 2988/95 and 2185/96

Regulation 883/2013 has to be read in conjunction with Regulations 2988/95 on the
protection of the EuropeatCommunities' financial interest and 2185/96 concerning en
the-spot checks and inspectiof§ to which the Regulation makes a number of references.

OLAF investigative staff and AFCOS, as well as the legal analysis conducted in the context of
the evaluation, revealed certainnconsistencies between Regulation 883/2013 and the

other two regulations®® C2NJ Ayadl yOSs wS3dzZ | GAZ2Y yyoKHnN
concerning any illegal activity affecting the EU financial interests, whereas Regulations
2185/9% and 2988/95 do not apply to all sources of Union revenue (but only to revenue
collected directly on behalf of the European Union, which is interpreted to exclude revenue
based on VAT). These differences can lead to legal uncertainty and divergentdatatons.

The Utrecht University study has shown that this situation differs from that of the other
European authorities analysed by that study, which benefit from a more coherent
framework for their investigatiort§®.

Coordination cases and mutual adminsive assistance

As explained above, Regulation 883/2013 tasks OLAF with providing Member States with
assistance in organising close and regular cooperation, without further regulating these
tasks. In addition, in the areas ofistoms and intellectual prperty rights, OLAF has specific
competence to engage in mutual administrative assistance activities, including by
coordinating Member States' competent authorities, on the basis of Regulations 515/97 on

1% Article 1(2) of the Regulation.

'81|CF report, section 4.3.1.3.

'%2|CF report, section 6.1.1.

183 Council Regulation (Euratom, EC) No 2988/95 of 18 December 1995 on the protection of the European Communities' finastsal inte
0OJ L 312, 23.12.1995, pm4lhttp:/ /eur-lex.europa.eu/legatontent/EN/TXT/?uri=CELEX%3A31995R2988

184 Council Regulation (Euratom, EC) No 2185/96 of 11 November 1996 concerdfrgsspot checks and inspections carried out by the
Commission in order to protect the European Communitiesiritial interests against fraud and other irregularities, OJ L 292, 15.11.1996,
p. 2¢5, http://eur -lex.europa.eu/legatontent/EN/TXT/?uri=celex%3A31996R2185

1%%|CF repd, section 6.2.1.1, table 9.

188 Utrecht University study, p. 311.
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mutual administrative assistance in customs and adjtical matters®’ and 608/2013 on the
customs enforcement of intellectual property rights Contrary to Regulation 883/2013,
this framework governs in detail the tasks performed to support administrative cooperation.

There are no references in Regulatidd38013 to Regulations 515/97 and 608/2013 or vice
versa. Thainclear relationship between the different legal acts on the basis of which OLAF
coordinates the activities of national authoritiesn the areas of customs and intellectual
property creates unagainty and can lead to practical difficulti®$ also highlighted by the
Utrecht study’®.

From a broader perspective, the detailed provisions on mutual administrative assistance in
specific areas (customs, intellectual property), coupled with the abserfcespecific
provisions on coordination cases in Regulation 883/2013, lea@tying levels of available

tools for transnational cooperation in the fight against fraudThe Italian cooperation
project referred to in section 5.2.2.2 concludes that a commenaiminator of many of the
problems relating to the prevention and combatting of transnational fraud in the area of
structural funds- the largest item of expenditure within European funding, and particularly
exposed to certain risks of frauds the absene of legal provisions on mutual administrative
assistanceThis position has also been expressed by the European Parliament, which has on
several occasions invited the Commission to create mechanisms for the exchange of
information between national compent authorities with regard to structural and
investments fund¥™,

5.4.3.Has the Regulation achieved a proper balance between investigative powers and
procedural rights?

Conflicting viewshave been collected during the evaluation concerning the relationship
0SUBSSY h[! CQa Ay@SaidAaldAgdS LRsSNBR YR GKS
- OLAF investigative staff in general considered that the guarantees were

disproportionate, in the ght of OLAF's current powers, the absence of a means to
enforce them, the fact that OLAF investigations end in recommendations and do not
as such affect the position of persons concerned, and that the cooperation of the
person concerned with OLAF investma remains voluntary in external
investigations. A common perception shared among OLAF staff and a number of
O2yadzZ 6SR aidl {SK2f RSNAR Ay L. h!a ¢la GKIFG>
conduct of administrative investigations, the procedural gméeas and safeguards
introduced by the Regulation are commensurate with those guaranteed in national

187 Council Regulation (EC) No 515/97 of 13 March 1997 on mutual assistance between the administrative authorities of theSt4gesber

and cooperation between the latter and the Commissioretsure the correct application of the law on customs and agricultural matters,
0OJ L 82, 22.3.1997, pw 1B, http://eur -lex.europa.eu/legatontent/EN/ALL/?uri=celex:319&D515

1% Regulation (EU) No 608/2013 of the European Parliament and of the Council of 12 June 2013 concerning customs enforcement of
intellectual property rights and repealing Council Regulation (EC) No 1383/2003, OJ L 181, 29.6.2013;34phtttb//eur -
lex.europa.eu/legatontent/EN/ALL/?uri=celex:32013R0608

%%|CF report, section 6.2.1.2.

0 Utrecht University study, p. 250.

European Parliament Resolution of 11 Mag&®l5 on the Annual Report 2013 on the protection of the EU financial inte¢eSight
against fraud (2014/2155(INI)), point &Huropean Parliament Resolution of 8 March 2016 on the Annual Report 2014 on the protection of
the EU financial interests Fight against fraud (2015/2128(INI)), point 42; European Parliament Resolution of 16 May 2017 on the Annual
Report 2015 on the protection of the EU financial interegksght against fraud (2016/2097(INI)), point 50.
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criminal procedures or set a higher standard than those prescribed in similar
administrative investigations in Member Stat&s

- A number of consulted stakelders in EU IBOAs, EU control bodies and national
judicial authorities suggested that the Regulation achieves an appropriate and

O2KSNByid orflyO0OS o6SisSSy GKS fS@St 27T

investigative powers®,

- A number of stakeholders in Etdntrol bodies, Commission services, and former
Supervisory Committee members expressed the view that the procedural guarantees
as provided for in the Regulation are not sufficient in the light of the alleged intrusive
investigation powers of OLAR

The question of balance between investigative powers and procedural rights was also
addressed by the Utrecht University study and by the study on procedural guarantees
commissioned by the CONT Committee in the European Parliament, mentioned above. The

Utrechta 0 dzZRé O2yaAaARSNBR (KIFIGdZ Ay 2NRSNJ 2 |aaSa

investigatory powers and procedural safeguards, an analysis of the interaction between EU
and national law is essentf&l. The study commissioned by the CONT Committee uineelr|

the close connection of OLAF investigations with criminal law and criminal law -igblow
which requires the existence of adequate safeguards in the context of OLAF investigations; it
concluded that the safeguards in the Regulation do not seem exeessidisproportionate

and that clarifying and strengthening procedural safeguards in OLAF investigations fosters
the further use of OLAF final reports in national judicial proceedifigs

The view was also expressed that, since the procedural guarantedsadpe to OLAF
investigations stem from thgeneral principles of EU law and the Charter of Fundamental
Rights, their codification in Article 9 of the Regulation actually clarifies their application in
the context of OLAF investigations

On the basis ofthe above, the evaluation does not provide conclusive evidence that the
procedural guarantees in the Regulation are disproportionate to the available investigative
powers, nor does it suggest that the guarantees are insufficient in the light of those power
Certain concrete suggestions to further clarify or complement the relevant provision in the
Regulation have been discussed in section 5.2.3. on effectiveness.

5.4.4.To what extent has Regulation 883/2013 achieved a proper balance between
independence, on thene hand, and cooperation, supervision and control, on the other?

As discussed in section 5.1 on relevance, the existence of external controls to guarantee
OLAF's independence in the performance of its investigative function has not been disputed
by the onsulted stakeholders. The evaluation has not identified conclusive evidence

dadz3asSadAay3a | f1 01 2F olftlFryOS o0StéSSy {(KS
control.
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ICF report, section 6.1.2.1.

®|CF report, section 6.1.2.3.

" |CF report, section 6 Findings and point 6.1.2.

Utrecht University study, p. 2.

Prof. Ligeti study for the CONT committee, "Main findings" and "Recommendations and Conclusions", pp. 6

7 presentations at the evaluatiotonference on £ March 2017 and at the workshop organised by CONT Committee of the European
Parliament on "The future of OLAF", 29 May 2017.
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OLAF is also subject mther mechanisms of external controlas regards the rightsf
individuals, in particular by the European Data Protection Supervisor and the European
Ombudsman (within their respective fields of competen@dveral OLAF staff as well as EU
control bodies mentioneti® that the various external controls, provided fdn the
Regulation and in other acts of EU law, may lead to overlaps as an individual can bring cases
through these different channels simultaneou$ly This would not only impact on
coherence, but also on efficiency and effectiveness of these controls.

5.4.5.To what extent does Regulation 883/2013 fit into the wider EU policies (and the
various elements of these policies) for the protection of the EU financial interests?

5.4.5.1.Early Detection and Exclusion System

The Early Detection and Exclusion System (EDESpamasforcing the protection of the

EU's financial interests. It was introduced by the 2015 revision of the Financial Redtflation

and entered into force on 1 January 2036 EDES ensures the early detection of economic
operators representing risks to the! Qa4 FAYFYOALFf AyOGSNBadaT GK
economic operators from obtaining EU funds and/or the imposition of a financial penalty;

YR (KS Lzt AOFGA2YS Ay (GKS Y2aiG aS@OSNB Ol a:
related to the exclusiorand/or the financial penalty, in order to reinforce the deterrent

effect.

This new system represents a significant improvement in the application of rules on
administrative sanctions with respect to fundamental rights, independence and
transparency.

EU BOAs can now only decide to impose sanctions on unreliable economic operators after
obtaining a recommendatidfi* from a new centralised Part&f. The Panel assesses cases
where there is no final judgment or final administrative decision. It has no investgati
powers. In principle, the panel bases its assessment on facts and findings resulting from
audits performed under the responsibility of the competent Commission service and/or
investigations conducted by OLAF.

According to the external contractor, OLABfEreported successful cooperation with the
EDES panel since it was set up. Commission services involved in early detection and
exclusion procedures have indicated that most of the elements for use in EDES are
communicated by OLAF only once the investoyais closed. They consider that this may
lead to delays in identifying and taking appropriate measures against economic operators

"8 These issues were raised at a panel on Governance at the OLAF conference on evaluation of the Regulation.

% |CFreport, section 6.1.3.

180 Regulation (EU, Euratom) No 2015/1929 of the European Parliament and of the Council of 28 October 2015 amending Regjulation (E
Euratom) No 966/2012 on the financial rules applicable to the general budget of the Union, OJ D.28&035, pp. 9, http://eur -
lex.europa.eu/legatontent/EN/TXT/?uri=uriserv%3A0J.L .2015.286.01.0001.01.ENG

181 Also see COM(2017) 351 final, Retfoom the Commission to the European Parliament, the Council and the Court of Auditors 2016
Annual Management and Performance Report for the EU Budget, Part 2/2, EBO,7%ttp://eur-lex.europa.eu/legal
content/EN/TXT/?qid=1505833296394&uri=CELEX:52017DCBBES does not apply to shared management.

182 For the situations referred to in Article 106(1)(c) to (f) of the Financial Regulation (i.e. graesspgofl misconduct, fraud, serious
breaches of contractual obligations, or irregularities).

'8 panel referred to in Article 108(5) to (10) of the Financial Regulation: Regulation (EU, Euratom) No 966/2012 of the Bartipeamt

and of the Council of 26ctober 2012 on the financial rules applicable to the general budget of the Union and repealing Council Regulation
(EC, Euratom) No 1605/2002, 0J L 298, 26.10.2012, pp.-96, 1 http://eur -lex.europa.eu/legal
content/EN/TXT/?qid=1505833505493&uri=CELEX:32012RE&S@&mended by Regulation (EU, Euratom) No 2015/1929 of the European
Parliament and of the Council of 28 October 2015.
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concerned and called for more sharing of information during investigattanghis would,
however, need to be balanced witthe need to preserve the confidentiality of the
investigation. The latter may come into conflict with the requirement that the economic
operator concerned is heard before certain of the measures available under the EDES
procedures are taken, where it camggudice ongoing investigations. While the Financial
Regulation provides for the possibility to defer notification to the person or entity concerned
in exceptional casé¥, the short period of experience with the EDES procedures does not
yet permit a robusassessment of the effectiveness of the possibility to defer.

Experience drawn in the first year of the functioning of this new procedure shows the
importanceof OLAF

- informing the Panel and authorising officers, as far as possibteedstate of playof
national judicial proceedings, the reasons of the closure of national proceedings
without further actions, orall other ongoing investigations concerning the economic
operator subject to an administrative sanction procedure;

- helping identify which partsf a final report may not be suitable for disclosure to the
economic operator concerned so as to preserve the confidentiality efamng
investigations or judicial proceedings.

Finally, where there is a financial impact, OLAF plays an important rolssistiag the
responsible authorising officer in the accurate calculation of the financial damage, since the
financial impact on the EU financial interests is key for the application of the principle of
proportionality in deciding on the extent of adminiative sanctions.

5.4.5.2.0LAF role and powers in relatiado VAT

According to the Regulation, OLAF's mandate extends to fraud, corruption and any other
illegal activity affecting the EU's financial intereskbe Court of Justice has confirmed on
several occasionthat VAT is a financial interest of the Untdh However OLAF very rarely
carries out investigations into irregularities concerning VAT. This is the result of several
factors. OLAF lacks the instruments available to national administrations which operate
this field, such as access to Eurofisc, VIES or bank account informEteronthe-spot
checks of Regulations 2185/96 and 2988/95 do not apply only to revenue collected directly
on behalf of the European Union, interpreted to exclude ¥AThis laclof tools has been
noted by the European Court of Auditors, thhas called for granting to OLAF clear
competences and tools to investigate ir€ommunity VAT fraddf.

The policy and legal framework as regards VAT has evolved since the adoption of Regulatio
883/2013, with an increased emphasis on the fight against VAT frEloel. Commission
adopted an Action Plan on VAT "Towards a single EU VAT area" on 7 Apfif.20Hé

184
185

ICF report, section 8.2.

See Article 108 of Regulation (EU, Euratom) No 966/2012, in particular the second subparagraph of paragraph 1 and point (d) o
paragraph 8 thereof.

% Most recently, see case ID5/14, Taricco.

BN mMoHO 2F wS3Idz |G A2 yNNSGydy i g (feAQy 1082 AR/ NRGTBESWASHAI2Y aAINBRMzZRA OA y 3
or budgets managed by them, either by reducing or losing revenue accruing from own resoalleesed directly on behalf of the
Communitiesor by an unjustified item of exgeR A G dzZNB ¢ 00 SYLIKI aAa | RRSRO®

188European Court of Auditors, Special Report No 24/2015, "TacklingGommamunity VAT fraud: More action needed", Recommendation

14 (b),http://www.eca.europa.eu/en/Pages/Docltem.aspx?did=35308

189 COM(2016) 148 final, Opinion of the European Economic and Social Committee on the Communication from the Commission to the
European Parliament, the Council and the European Economic and Social Committee on an action plan on VAT: Towards \éAsingle EU
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Action Plan sets out, inter alia, immediate and urgent actions to tackle the VAT gap,
including actions to enhance cooperation between different authorities, and invites to
explore possible cooperation and a partnership between Member States, Europol and OLAF
on exchange of information. The European Parliament has also recently stressezethéo

tackle the VAT gap, taking note of the Commission's Action Plan and inviting Member States,
in this respect, to improve information exchange also with Ot°AF

The PIF Directive has clarified that VAT is part of the EU financial int&teststil its
adoption some Member States have questioned this and, as a result, shown reluctance to
cooperate with OLAF on the matter. The future EPPO will be competent for VAT fraud
connected with the territory of two or more Member States that involves a total dgenat

at least EUR 10 000 000.

Against this background, the current legal framework appears insufficient to enable OLAF to
fulfil its mandate in the area of VAT, and its duty to cooperate with and support the future
EPPO. Customs duty fraud is in factimsically linked with VAT and excise duty fraud at
importation into the EU. In the experience of OLAF investigations, investigating one type of
fraud involves investigating also the other. OLAF staff consulted have highlighted the need to
give OLAF the messary capabilities to investigate in the field of VAT, to coordinate activities
in complex investigations of a transnational nature, and to perform intelligence and strategic
analysis activities. This would allow it to provide elaborated information tteeroactors
involved in countering VAT fraud including national authorities and, within its competence,
the EPPO.

To achieve this, Regulation 883/2013 would need to be clarified and supported by new
provisions awarding OLAF the means to act in the aredAN fraud. The Commission is
currently considering providing access to VAT data to EU bodies, such as OLAF and Europol,
in its ongoing revision of Regulation (EC) No 904/2010 on administrative cooperation
between Member States in the field of VAT The efective use of these VAT data by OLAF

in the fight against VAT fraud would call for the introduction of powers of investigation in
this field (e.g. to conduct othe-spot checks as it currently does in its investigations
concerning expenditure and other sices of revenue).

6. CONCLUSIONS

Relevance

1 The evaluation has shown that the specific objectives of Regulation 883/2013 have
proven to be, and remainglevant for the overarching objective of protection of the
EU financial interests.

1 The creation of th&ePPO does not put into question the continued relevance of the
objectives of Regulation 883/2013. The EPPO and OLAF will deal with distinct aspects
of the fight against fraud affecting the EU financial interests (criminal and
administrative, respectivelygnd their activities will be largely complementary.

areat Time to decide, 0J C 389, 21.10.2016, pp. -4943  http://eur -lex.europa.eu/legal
content/EN/TXT/?qid=1505833617776&uri=CELEX:52016AE2343

1% EyropeanParliament Resolution of 16 May 2017 on the Annual report 2015 on the protection of the EU financial intefégits

against fraud (2016/2097(INI)), points X417.

%1 pirective (EU) 2017/1371 of the European Parliament and of the Council of 5 Julpr2®1¢ fight against fraud to the EU financial

interests by means of criminal la@.SFAYAGA2Y 2F a9! FAYFIYOALf AyGiSNB&aiaégd Ay ! NIAOES
192Inception impact assessment availablehttp://ec.europa.eu/info/law/better-requlation/initiatives/ares201 71072511 en
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Effectiveness

1 Therange of powers and toolswvailable to OLAF under the 1999 Regulations, and
further developed in Regulation 883/2013, have allowed OLAF to deliver concrete
results in the protection ofte EU financial interests. The evaluation has, however,
also confirmed or unveiled a number of shortcomings in the available powers and
tools for investigations that hinder the effectiveness of the Regulation.

o OLAF exercises investigative powers stemming from various acts of Union law,
including the Regulation. However, in various instances these acts make the
application of these powers subject to conditions of national lawotably as
regards on-the-spot checls and inspections of economic operators and
digital forensic operationsconducted in the territory of the Member States.
The Regulation does not specify the extent to which national law should
apply. As a result, different interpretations of the relevannidh law
provisions, and differences in national law, lead to a fragmentation in the
exercise of OLAF's powers in the Member Staitessome cases hindering
h[! CQa oAt AGER 02 4ddz00SaaFdzZ @& 02y Rd:
contribute to the Treaty ojective of an effective protection of the financial
interests across the Union

o0 The Regulation does not provide OLAF waibls to enforce its powersn the
case of refusal or obstruction by persons concerned by investigations and
witnesses. OLAF relies ¢ime assistance of national authorities, required by
the Regulation to assist OLAF, in conformity with their national Taws can
limit the effectiveness of OLAF investigations, with divergences across
Member States depending on the ability of nationahpetent authorities to
support OLAF with their own enforcement tools

0 The absence of access or the limited accesbank account information
which could be central to uncovering many cases of fraud or irregularity, can
fAYAG h[! CQ& mandateA This powe? is alstt lifkadt to the( &
possibility to investigats&/AT>: gKSNB GKS S@FftdzrtAzy KU
mandate should be clarified and strengthened.

0 As regardsinternal investigations the evaluation found that the current
framework based nbonly on the Regulation itself, but also on the internal
decisions adopted by each IBOA, leads sometimes to divergent possibilities
for OLAF to act in different IBOAs. The evaluation found that further clarity in
the Regulation about the conditions fordglconduct of internal investigations
(in particular inspection of premises) applicable in all IBOAs could help better
ensuring a uniform protection, and provide a framework in which to assess
specific arrangements contained in the internal decisions. Meeecahe rules
applicable to internal and external investigations could be further aligned
(where divergent rules are not justified) to ensure a more coherent
framework for investigations.

1 The actual impact of OLAF's investigations is de facto defineldebgctualfollow-up
to its recommendations The main internal factors identified as critical for the uptake
of the recommendations are the quality and timeliness of the OLAF's reports asd
regards financial recommendatiomsthe discrepancies in ass@sg the prejudice to
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the EU budget by OLAF and the IBOAs. As an external factor, the-diplltovall

types of recommendations is affected by the discretion of the recipients to falljow

or not, and (in the case of Member States) the absence of a duhgeiRRegulation to

take recommendations into account. This leads to differences in the response across
recipients and to at times significant gaps between recommendations and falow

The most important external factor hindering the follayp to judicial
recommendations relates tthe admissibility of OLAf€ollected evidence in national
judicial proceedings The Regulation provides that OLAF reports constitute
admissible evidence in the same way and under the same conditions as
administrative reports draw up by national administrative inspectors. However, this
does not sufficiently ensure the effectiveness of OLAF's activities, in particular in
those Member States that do not have rules providing for the admissibility of
evidence, in judicial proceedingsf similar administrative reports drawn up by
national administrative inspectors.

Cooperation and exchange of informationvith EU, national and international
partners is overall effective, and is assessed as more effective with authorities with
whom ACAsare signed.

The evaluation pointed to a positive cooperation between OLAF HBOAS.
Cooperation with the European Commission is particularly relevant given the
important role played by the soalled spending DGs in the management of EU funds.
The extent & the cooperation between OLAF and IBOAs, however, differs from
internal to external investigations. Some provisions in Regulation 883/2013 establish
more explicit duties for IBOAs and their staff in internal investigations.

Eurojustand OLAF collaborate effectively through the exchange of information of
investigative interest and mutual involvement in common cases. Collaboration with
Europolcurrently takes places primarily regarding counterfeit goods. Future working
arrangements established on the basis of the new Europol regulatishould allow
enhancing information exchange between the two bodies.

Cooperation and exchange of information between OLAF andfgraber Stateshas

been strengthened, in particular after the creatior the AFCOSHowever, the
discretion that the Regulation leaves Member States to decide the competences and
powers of the AFCOS does not ensure for a uniform impact of this new provision in
the Regulation.

Cooperation withnational administrative, policeand judicial authoritiesis overall
effective, and is assessed as more effective with Member States' authorities with
whom ACAs are signed. However, the fact that the possibilities to cooperate are
made subject to conditions of national law in the Regolatresults in considerable
differences across the Member States, in particular as regards cooperation with
judicial authorities.

The inclusion ofArticle 9 on procedural guaranteegs generally recognised as a
positive improvement for protecting the rightsf individuals subject to an OLAF
investigation. The legality review functionintroduced by the Regulation anthe
internal complaint procedureare considered to have strengthened procedural
guarantees of individuals subject to investigatidime evaluabn has not shown a
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conclusive need to substantially revise existing provisions, although concrete
suggestions to further clarify or strengthen the relevant provision in the Regulation
have been made by various stakeholders.

1 The evaluation suggests thatvdrgent views and practices with regard to the
provisions on theSupervisory Committes role and mandate, and as a result on its
access to caseelated information held by OLAF, impacted the work of the
Committee and its cooperation with OLAF in the past.

Efficiency

1 Given the available data and the time lag between the entry into force of the
Regulation and the evaluation of its applicatiohetextent to which Regulation
883/2013 was efficient in generating its intended results could not be ascertained
exactly. However,the increased numbers of investigations handled with more
restricted resources, and the increase in the number of recommendations and
amounts recommended for recovery suggest that the changes introduced by the
Regulation, alongside variougganisational changes since 2012, allowed OLAF to
deliver on its mandate efficiently.

1 The evaluation has shown that the efficiency of #aection phasehas increased
with the Regulation and related organisational changes (creation of the single point
of entry, case selection criteria of the Regulation and creation of the ISRU). However,
as a result of the absence of a duty of national competent authorities to cooperate
with OLAF at the selection stage, in many cases where the incoming information on
its own may be insufficient to open a case, OLAF lacks tools to collect further
information. This leads to a high rate of dismissal at the selection phase.

1 Overall, the evaluation suggests that tlveoperation and information exchange
between OLAF and its parers is efficient, in particular where there are specific
arrangements for structured collaboration in place (AFCOS, FPDNet, ACAS).

Coherence

1 The Regulation provides a legal basis for OLAF to provide the Member States with
assistance in organising closedaregular cooperation between their competent
authorities to coordinate their action for the protection of the EU financial interests.
CKA& Aa  1Se& StSYSyid 2 ¥borldr dogp&dtiondmofdRl S
the Member States. However, the Redida does not contain detailed provisions on
the modalities of coordination or the procedures applicable in thesecadled
Woordination caseQ ® ¢ KA a NBadzZ G6a Ay | tF0O1 27F 8-
aSYOSNI {GlGdSa GKFG Oeedzt R NBt& 2y h[! CQa |

1 TheGIPs and the creation of an internal legality chedloth based on provisions of
the Regulation,have positively contributed to the internal coherence in the
application of the Regulation.

1 When considering Regulation 883/2013 in the larger context of existing legislation on
the protection of the EU financial interests, the evaluation has identified several
factors affecting the overall coherence of the current legal framework.

0 Regulation 88/2013 applies in conjunction witiRegulations 2185/96 and
2988/9% 2y GKAOK h[! CQA&a ¢Yhe anyhe-spof gncksi A 3| G A
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and inspections¢ is based. These predate the adoption of Regulation
883/2013 and its predecessors in 1999. The evaluatas identified certain
inconsistencies between these closely linked legal acts, which can lead to
uncertainty and divergent interpretations.

0 Asregards OLAF's mandate to engage in mutual administrative assistance and
assist Member States coordinate its i@dtes, the unclear relationship
between the different legal acts in the areas of customs and intellectual
property (Regulations 515/97, 608/2013 and 883/2013) creates uncertainty
and can lead to practical difficulties. Moreover, the detailed provisioms o
mutual administrative assistance in specific areas (customs), coupled with the
absence of specific provisions on coordination cases in Regulation 883/2013,
lead to varying levels of available tools for transnational cooperation in the
fight against fraud

1 Overall, the evaluation does not provide conclusive evidence thatptioeedural
guaranteesin the Regulation are disproportionate to the available investigative
powers, nor does it suggest that the guarantees are insufficient in the light of those
powers.

M The evaluation has not identified evidence of a lackbafance between the
w S 3 dzf | ipvisbns Qriindédendence and control

1 The first experience with theEarly Detection and Exclusion System (EDES)
introduced on 1 January 2016, points to the relevant role of OLAF informing the EDES
Panel and authorising officers on the state of proceesingelping identify which
parts of a final report may not be suitable for disclosure to the economic operator
concerned, and assisting in the accurate estimation of financial damage. This
collaboration needs to be balanced with the need to preserve thdidentiality of
on-going investigations or judicial proceedings.

The external contractor provided a number of recommendations that will be duly taken into
account in preparation of the followp to the evaluation.
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Annex 1: Procedural information

This annex mvides procedural information. It explains how the evaluation managed was
both in terms of organisation and time. It provides information about external expertise
used.

Al.l LeadDG:
European Commission, European Aftaud Office (OLAF).
Al1.2  Organisation:

The ewaluation roadmap was published in December 2015 and set out the context, scope
and aim of the exercise. The roadmap presented the questions to be addressed under the
five categories of effectiveness, efficiency, relevance, coherence and future outlook. The
future outlook is discussed in the report which this Commission Staff Working Document
(SWD) accompanies.

An InterService Steering Group (ISSG) was set up to support the evaluation. The tasks of the
ISSG were to check the key elements of the externadystto support and monitor the
evidence gathering and stakeholder consultation process, to review all external deliverables
for the evaluation as well as the SWD and to assists with the quality assessment of the
consultant's evaluation report.

The ISSG wgacomposed of the Secretari@eneral of the Commission, Legal Service and

DGs HR, JUST and BUDG. Given the scope of the evaluated Regulation and the tight
timetable, the standing ISSG decided to involve other DGs affected by the application of the
Regulaion in the next steps prior to the launch of an in&@rvice consultation (ISC) during

the last ISSG meeting. The DGs invited to join the standing ISSG were (8) DGs AGRI, CNECT,
DEVCO, EMPL, NEAR, REGIO, RTD and TAXUD. (6) DGs AGRI, CNECT, EMPRNREGIO, RT
TAXUD took part at the meeting.

In parallel, an OLAF internal working group was set up and consulted to support the
evaluation with expertise and experience on the conduct of investigations and knowledge of
the investigative processes.

The Commissiocontracted out an external study in support to the evaluation (see below),
which provided the basis for this SWD.
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Al1.3 Timetable:

Date Description

September 2015 Establishment of the Steering Group

30 September 2015 | 1% Steering Group Meeting: Evaluation roadmap

19 February 2016 | 2" Steering Group Meeting: ToR

23 March 2016 Launch of call for tender for study contract to support
evaluation

01 July 2016 Award of a study contract to ICF

26 July 2016 Signature of the contract with ICF

29 July 2016 3 Steering Group Meeting: Kick off meeting with the exter
contractor

28 September 2016 | 4™ Steering Group Meeting: Inception report meeting

November 1 April | Targeted stakeholder consultatibntargeted surveys, interview
2017 expert panels

21 February 2017 5™ Steering Group Meeting: Progress report meeting

1-2 March 2017 Conference on the evaluation of Regulation 883/2013

07 April 2017 6" Steering Group Meeting: Interim report meeting

18 April 2017 | CF6s expert panel workshop
12 June 2017 7" Steering Group Meeting: External Draft final report meeting
25 July 2017 8" Steering Group Meeting>"Oraft Staff Working Document

5 September 2017 | 9" Steering Group Meeting”2draft Staff Working Document
October 2017 Adoption of the report accompanied by the SWD

Source OLAF

Al.4  Exceptions to the Better Regulation Guidelines:

The evaluation criterion 'EU added value' was excluded from the scope of the evaluation as
OLAF cares out a specifically European task for the protection of the EU's financial interests
in the framework of Articles 317 and 325 TFEU which cannot, in the same way, be carried
out at national level, the EU added value was considered as addressed.

Targetedconsultations, given the scope of the Regulation and the-defined group of
stakeholders, were considered as an appropriate and proportional means of consultation
rather than an open public consultation. Considering that the public at large couldenot b
considered as directly impacted by the provisions of the Regulation, or responsible for their
application, or possessing specific evidence needed for the evaluation, an open public
consultation was not carried out.

Al.5 Consultation of the Regulatory Scrutir§oard:

The evaluation has not been selected for scrutiny by the Regulatory Scrutiny Board.
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Al.6  External Expertise:

External evaluation study

An external independent study is the basis for the conclusions presented in this document. A
contract was signed on 26 July 2016 with ICF International Ltd.

The external contractor carried out targeted consultations for the evaluation as explained in
Annex 2.

The contractor was supported by an external expert panel composed of academics and
enforcement law practitioners that provided a critical input to the evaluation.

Conference on the evaluation of Regulation 883/2013

On 12 March 2017, OLAF organisedcanference to discuss the preliminary evaluation
findings of the external study as regards the key evaluation topics. The conference brought
together stakeholders from a wide range of afiiud backgrounds, such as the ARtaud
Coordination Services dlember States (AFCOS), Member State administrative authorities
for the management of EU funds, law enforcement, prosecutorial and judicial authorities,
EU institutions, bodies, offices and agencies (IBOAs), international organisations, academics,
non-govanmental organisations etc. Conference participants brought (new) insights on the
application of the Regulation, discussed the preliminary evaluation findings and/or provided
further evidence. The conference was also an opportunity to discuss how the \ERRD
impact on the current framework of OLAF and the drdud landscape in general and what
changes to the Regulation might need to be considered. Results of the conference were
taken on board for the external evaluation report as part of the conswitagirocess.

The external contractor took part at a number of other conferences and meetings that fed
into their report (see Annex 2).
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Annex 2 Synopsis report of stakeholder consultation in the context of the Study

This annex provides a synopsis of the stak@dotonsultation that was carried out for this
evaluation by an external contractor as part of the external support study. It presents the
main steps and findings of the consultation of interested parties and stakeholders. It shows
that the stakeholder cosultation processcomplied with the Commission's stakeholder
consultation principles and minimum standards taking into account proportionalig
required by the Better Regulation Guidelih®s

A2.1 Feedback on evaluation roadmap

The evaluation roadmap was opeahéor feedback to stakeholders during the course of the
evaluation.One piece of feedback was receivedth a generally positive assessment of the
evaluated Regulation highlighting the importance of OLAF.

A2.2  Open public consultation

Regulation 883/2013 regates the conduct of OLAF's investigations against fraud,
corruption and other illegal activity affecting the EU's financial interest. Its scope does not
cover the antifraud policy in general, it rather introduces specific instruments/powers and
cooperation mechanisms with institutional partners. The groups of stakeholders it targets
and impacts are welllefined, for the most part within the EU institutional framework and
relevant Member States' authorities. The public at large cannot be considered a#iydirec
impacted by the provisions of the Regulation or responsible for their application or
possessing specific evidence that would usefully contribute to the evaluation of the
application of the Regulation. Moreover, the different stakeholders are affecyedifferent
distinct elements of the Regulation in different wayserefore, aropen public consultation

was not carried out and stakeholders were consulted in targeted consultatioas
explained below.

A2.3 Targeted consultationg overview of stakeholders cosulted

This section presents an overview of different stakeholder groups consulted -digpih
interviews and a survey. Other consultation activities are covered in the following sections.

A total of 267 stakeholderswere consulted through interviews and survei60 were

consulted through interviewsand 168 through the online surveylt is estimated tha61l

stakeholders were consulted via both interviews and the online survéyt least 29 of the
interviews informedhe development of five case studies.

1% Better Regulation Guidelines, p. 70.
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Table A2.10verview of stakeholders consulted

Total Stakeholders
Category stakeholders Stakeholders consulted via interviews consulted via
consulted® survey
Difference chssdggt; c:
Consulted [Targeted |(actual &
target) 712 case
studies
OLAF staff in Investigative | 100 53 30 23 12 37
or investigativesupport or
management function's>
OLAF staff in policy related 13 30 -17 23
and other functions (non
investigative or
managementelated)'*®
Supervisory Committee 3 3 4 -1 0
EU control bodies 6 519 5 0 2198
Commission services and B 49 28'%° 20 8 10 32°%°
executive agencies
Other EU institutions, 12 e 10 -1 1 5202
bodies, offices
Member State stakeholders 69 3503 42 -7 5470
Third countries 12 3F* 9 -6 6 9%
International organisations | 11 107 6 4 2208
Membership organisations,| 5 1%%° 5 -4 4210
EU & national associations
of lawyers and prosecutors
Total 267 160 160 -1 29 168

SourcelCF report, Annex 4 (ICF listed the EP as a control body, while this table places it under the EU IBOAS. The nuntkdr&df targe
control Bodies and EU IBOAS however reflect the ICF's planning with understanding the EP might be counted in asdydontrol b

194
195

Stakeholders consulted several times, ie. via the survey and the interviews have been removed from the total figure.

Including staff from Directorate dnvestigation support servicethe DPO, Advisors to the DG, and from Unitd3RU.

Including staff from Unit 0.2Human Resources and Budget.

7EU Ombudsman (1); EDPS (2); European Court of Auditors (1); CIJEU (1).

1% Ombudsman (1); Court of Auditors (1).

%9DpG DEVCO (4) (incl. W BEL); BUDG (2); DG CONNECT (2); DG HR. IDOC.1 (2); DG JUST (1); EASME (2); REA (2); SG (2); EACEA (1); AGRI
(1); DG EAC (1); DG EMPL (1); DG GROW (1); DG NEAR (1); DG REGIO (1); DG RTD (1); ECHO (1); IAS (1); SJ (2);

*°DG HR (3); DG SG (3); DG ECHO@REVCO (2); DG TAXUD (2); DG AGRI (1); DG BUDG (1); DG EAC (1); DG EMPL (1); DG ENV (1); DG
SCIC (1); DG JRC (1); DG JUST (1); DG NEAR (1); DG RTD (1); DG FPI (1); European Policy Strategy Centre (ER@&@} @ndInfrastru
Logistics Brussels (O)g1); Internal Audit Service (IAS) (1). EU executive agenciespsoified Executive Agency (2), EACEA (1), EASME

(1). INEA (1), REA ().

201Europea\n Parliament (3); European Investment Bank (2); EEAS (1); Council of the EU (1); Eurojust (1); BUROPOL (1

22Eyropean Parliament (1); European Investment Bank (2); EEAS (1), European Research Council (1).

2321 AFCOS (AT; BE; BG; CYEBEEL (2); ES, FR,HIRLT (2), PL, RO, SE (2), SI, SK); 9 national managing authorities (BG; DE; EL; FR; HU;
LT; NIL2), RO); 6 national judicial authorities (BG, CZ, HU, NL, RO, SK).

*™BG (7); SK (6); CZ (5); EE (5); ES (4); HU (3); UK (3); CY (2); IT (2); LT (2); NL (2); RO (2); SE (2); AT IDEBEXIELIK)(LV (1); LU

(1); MT ().

% gerbia (2) andedegal (1).

2% Bosnia and Herzegovina (2); the Occupied Palestinian Territories (1); and 6 unspecified.

27 African Union; Council of Europe (2); EBRD (2); Global fund to Fight Aids, Tuberculosis & Malaria; United Nations IHeddjtedte

Nations Develpment Programme; World Bank (2).

28The African Union Commission and one other, unspecified International Organisation.

29 Eyropean Partners Against Corruption (EPAC).

#0 Bylgarian Supreme Cassation Prosecutor Office; Legal Interaction Alliance; one unspecified organisation from Lithuani@earcbth

for Criminal Tax Law (CDPT).

196

48



OLAF staff were the most represented within the stakeholder consultation (100 in total).
The table A2.2 below provides a breakdown of categories of OLAF staff consulted by
consultation activity. 26 OLAF staff were consulted twice, via an intermlparticipation

to the survey.

Table A2.2Categories of OLAF staff consulted by consultation activity

‘ # interviewed ‘ # consulted via the survey

Dir A 19

21
Dir B 10
Dir C 13 5
Dir D 13 22
ISRU 7 8
Other Vi 4712
Total 66 60

SourcelCF report, Annex 4

OLAF staff in investigative functions were consulted on all aspects of Regulation 883/2013,

as well as internal and external factors which have influenced how the Regulation is being
applied. Investigative support staff were consulteml understand the tools and support

0f SAFE &adzZLIIRNILT L/ ¢ adzZlJR2NILO Fd h[! CQa RAa&aLR
F LILINBLINA F Sy Saaoe [S3AFf A&dadzsSa NIA&aSR 2@0SNI
provisions, complaints to contrdodies and issues dealt with by the Data Protection Officer

were also discussed.

OLAF staff in polieMB t  § SR Fdzy OlA2ya ¢SNB O2yadzZ §SR (2
L2t A08 62NJ] &dzLJLI2 NI & FNFdzR LINBS@GSYdAz2g | yR
function, including the future outlook in a changed policy and institutional landscape, e.g.

with the establishment of the EPPO. Relations with the Supervisory Committee and its role in
adzLISNIAAAY3I h[! CQa AYy@SadAalr GA@dS FdzyOlAzy 4SS

Staf in ISRU were consulted on the review of incoming information and on the process of

& dzLJLJ2 NI A y 3 KGerde@lraseldetingldag@ sl fBrMpening of an investigation or a
O22NRAYIGA2Y OFaSod | w g 0dzR3S lginkeins & flumarS NE O 2
and financial resourcesto conduct its investigative function.

The DirectoDSY SNl f 3 KA& ! ROAASNE 2yS 2F KAa | aarai
Protection Officer were also consulted on hilglel issues related to Regulation33013,
its application, and related management and organisational issues.

National stakeholders from EU Member States were the second most consulted group.
Overall, 69 national stakeholders from 25 EU Member States were consulted (see Table
A2.3). 20 sta&holders took part in interviews and 22 took part in the online survey. 20
national stakeholders took part in both the survey and interviews. The rest participated
through a separate workshop with AFCOS on 26 April. Three Member States did not take

! nternal Auditor; DG Assist; DG DPO; DG PA.
#2nit 0.2- Human Resources and Budget; Advj DG Team; DPO.
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part neither in the interviews nor survey (FI, IE, T)The most participation came from BG,

SK, CZ, ES and EE, and HU. This corresponds to Member States with a large number of
concluded investigations in 2014 and 26’5 30 in BG, 30 in HU, 15 in SK, ten inlCso

covers a diversity of AFCOS.

Table A2.3National stakeholders consulted by consultation activity

# stakeholders interviewed ‘# stakeholders consulted via the survey

Target Difference
BG 3 2 1 7
SK 2 2 0 6
cz 1 2 -1 5
EE 1 2 -1 5
ES 2 3 -1 4
HU 2 2 0 3
UK 0 0 0 3
CcY 1 1 0 2
IT 1 3 -2 2
LT 3 2 1 2
NL 3 2 1 2
RO 3 3 0 2
SE 2 1 1 2
AT 1 1 0 1
BE 1 0 1 1
DE 2 2 0 1
DK 0 0 0 1
EL 2 3 -1 1
LU 0 1 -1 1
LV 0 0 0 1
MT 0 0 0 1
PL 1 3 -2 1
FR 2 3 -1 0
HR 1 1 0 0
Sl 1 1 0 0
Total 35 42 -7 54

SourceilCF report, Annex 4

Consulting theAFCOSallowed to gather information on how well cooperation between
OLAF, the AFCOS and other national stakeholders has been structured. Constilbng|
authorities managing EU fundasllowed to gather information on (1) the detection of fraud

3 They declined participation in a group interview for AFCOS and did not take part in the online survey.

4CAIdINB My 2F h[! CQ& HWnmn YR Hamp !yydzZdf wSLENI® bzdémedhyfeé SEG:
agricultural funds, external aid, new financial instruments, structfunads.
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and irregularities and the provision of incoming information, and the role of supporting tools
such as the Irregularities Management System, (2) cooperation in the case of an OLAF
investigation ad the role of the AFCOS, (3) policy work supporting OLAF investigations, (4)
level of engagement and consultation in the course of an investigation and in its aftermath.
Consultingnational judicial authoritiesallowed to gather information on cooperationith

OLAF investigators in the course of investigations, and also when followiog judicial
recommendations. Issues covered were level of communication and sequencing or lack
thereof of OLAF and national investigations. Bi¢ & national associationsf lawyers and
prosecutors’® consulted shared information on how they perceived OLAF and national
STF2NIa G2 LINRGSOG YR Ay@SadaAaarasS KIFNyY I3
cooperation at both levels worked. They were rather distant from Regulad®3/2013,
however, and views were general overall.

Overall, 49 stakeholders from services of Commission DGs and EU executive ageroges
consulted. 11 took part both in the survey and interviews. They have been distinguished
between those managing andontrolling (including auditing) EU funds and developing
policies and antfraud strategies, and those involved in governance, legal and disciplinary
issues.

Within the first group, Commission DGs and EU executive agencies were consulted to
understand thé& role visa-vis OLAF on channelling incoming information to OLAF,
supporting OLAF investigators in their investigative process, the level of communication
which occurred in the process and their role in followum OLAF recommendations at the

end of theprocess. Stakeholder coverage of the Commission DGs and executive agencies is
presented in the table A2.4 below.

In terms of data coverage, the mix of stakeholders consulted reflects the core sectors of
h[! CcQ&a 2y32Ay3 2R jALOBG k3 sudtirad $und$b’2(MNaB  ongoing
investigations in 2014%, external aid (79), agricultural furfd® (60), customs and trade

(56), centralised expenditure (49), EU staff (43), tobacco and counterfeit goods (23), new
financial instruments (13). The mix also covers well the three modes of management of EU
funds (direct, shared and indirect). This was intaot to understand the division of
responsibility between the Commission, relevant EU Member States and OLAF to detect,
prevent and investigate fraud cases. Sectoral legislation (governing different EU funds) was
discussed in those consultations.

Within the second group, Commission staff were consulted on certain provisions of the
Regulation and accompanying measures, e.g. internal investigations, EDES, the clearing
house, the use of precautionary measures, and disciplinary measures following an OLAF
invedigation. The following were consulted: SG; DG HR; BUDG,; IAS; SJ; DG SCIC; European

%% Eyropean Partners Against Corruption (EPAC); Bulgarian Supreme Cassation Prosecutor Office; Legal Interaction Alliance; one
unspecified organisation from Lithuania and fentre for Criminal Tax Law (CDPT).

#®Dbata on number of ongoing investigations by sector at the erzDa#, source: OLAF Annual Report 2014.

T a LISNI GKS (SNXYAyzfz23é dzaSR AY h[! C !lyydzZ f wSL}2 Nlan Regimnal= (KS G5
Development Fund (ERDF), European Social Fund (ESF), Cohesion Fund (CF) and European Maritime and Fisheries Fun (EMFF, and i
predecessors EFF and FIFG), as well as the EAGGF G8&tzdiure

480f which 42 concerned the European Sociald=@ource: OLAF Annual Report 2014.

9 5 LISNI GKS GSNXAy2f2z23e dzaSR AY h[!C !yydzZf wSLR2NI HAawahFndi KS G SNY
for Rural Development (EAFRD), European Agricultural Guarantee Fund (EAGF),nEAgpjmedtural Guidance and Guarantee Fund

(EAGGE except the EAGGF Guidance Section) aneapeession funding, including through the IPA, Phare and Sapard programmes.
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Policy Strategy Centre (EPSC); Infrastructures and Logi&icssels (OIB); Internal Audit
Service (IAS).

Table A2.4Table 210Overview of the Commission DGs and exieuagencies consulted by
consultation activity
# stakeholders consulted through # stakeholders consulted through

interviews survey
DG DEVCO 4, incl. 1 EU delegation

N

DG ECHO

DG JUST°

DG AGRI

DG EAC

EASME

REA

DG EMPL

DG NEAR

DG RTD

DG CONNECT

DG TAXUD
EACEA

INEA

Nonspecified
Executive Agencies
DG GROW 1
DG REGIO 1
DG ENV
DG JRC
DG FPI
Total 21

SourcelCF report, Annex 4
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Stakeholders fromthird countries (12) and international organisations (11yere also
consulted. They were from accession countries Serbia and Bosnia and Herzegovina and from
Senegal and the occupied Palestinian Territories. Six survey participants were from
unspecified contries. Stakeholders representing international organisations were from the
African Union (one stakeholder consulted via the survey and an interview); Council of
Europe; EBRD; the World Bank; Global fund to Fight Aids, Tuberculosis & Malaria; United
Natiors Headquarters; United Nations Development Programme; and one other,
unspecified, international organisation.

Consulting third countries and international organisations allowed to understand the level of
cooperation of these organisations with OLAF. Alfadu f S & a TlFEYAL AL NI
investigative powers and tools, these interviews shed light on the exchange of information
between these institutions and OLAF, as well as the possible fajoactions based on

OLAF investigations.

Three former members of te Supervisory Committeavere interviewed to understand
their views on their mandate, according to Regulation 883/2013, and their effective ability to

20pG JUST was also consulted on the future outlook of the Efraundi landscape.
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exercise their mandate. They discussed difficulties in interpreting provisions in the
Regulation on theirole, and their access to information on cases. Capacity issues faced were
also discussed. They were not consulted via the survey on account of the limited number of
members.

Eight members of staff of several EU control bodidsU Ombudsman; EDPS; Eurapea

Court of Auditors; CJEU) were consulted to collect their views on problems that Regulation
883/2013 sought to address; improvements introduced by Regulation 883/2013 and issues

with practical implementation, e.g. interpretation of certain legal provisioithey were
YIAyfe O2yadzZ G6§SR 2y (GKSANI FoAftAGe G2 02y (NP
part in both the survey and interviews.

Ten stakeholders from other EU institutions, bodies, offices and agencies (IB@As
consulted. They were fra the European Parliament; European Investment Bank; Council of

the EU; Eurojust; EUROPOL; the EEAS; and the European Research Council. One took part in
both the survey and an interview. They were consulted mainly on law enforcement
cooperation with OLAF 2 @S NY I yOS A&dadzSaT FyR 2y h[! CQa
future legislative proposals. The EIB, as an institution administering EU funds, was
interviewed on the same issues as Commission spending DGs and executive agencies.

A2.4  Evolution of the stakehaler engagement plan

Initially, the external contractoplanned 161 interviews, 16Qvere carried out with some
changes in the mix of stakeholders interview&d Those changes did not modify data
coverage in any substantial manner, nor introduce bias.

/ 2YyaAARSNAY3I (GKS F20dza 2F wS3dzZ I GA2Y yyokHAMO
between the external consultant and the Int8ervices Steering Group (ISSG) to focus
interviews with OLAF staff involved in investigative functions, investigatipport
functions, or management functions rather than interviewing staff (+23 against the initial
planning) in policy related functionsl1{). Similarly, having in mind the importance of
Commission services and EU executive agencies in managing EUafuhdfso preventing,
detecting, and supporting OLAF staff during investigations, it was agreed that additional
interviews were conducted with them (+8). The number of interviews with other IBQAS (
Member State stakeholders?), third countries ) and membership organisations/EU &
national associations of lawyers and prosecuto#y (vas modified as (i) some of them
declined to be interviewed for their limited availability and (ii) the difficulty to identify the
right stakeholders in third countriesThis was partially compensated by increase in the
number of interviews with the international organisations (+4).

A2.5 Targeted consultationg overview of consultation activities

The targeted consultation of stakeholders was carried out througllepth interviews; an
online survey; workshops; and conferences and meetingshese tools allowed for
collecting information from various stakeholder groups and were complementary, allowing
data triangulation.

! Detailed description can be found in ICF report, Annex 4.
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A2.5.1 Interviews

Fifteen scoping interviews were conducteahd 145 indepth interviews of which at least
29 were used or conducted for informing the case studies. 15 scoping interviews were
conducted with a diverse range of stakeholders to better understand the needs and

expectations of the users of thisevalay | YR (2 SyKIFIyOS G(KS &dddzRe

2T h[! CQ&a FdzyOGA2yAy3d YR LISNF2NXYIyOS (2
informed the contextual analysis and the evaluation approach in particular, as well as the
research tools. Detail othe focus of the interviews with individual stakeholder groups is
explained above.

A2.5.2 Online survey

The survey was launched on 30 January to all respondents other than OLAF staff and third
countries. The survey was sent to 186 contacts within this groupoviAaly this initial
launch, the survey was also sent to 95 OLAF staff contacts on 3 February, 9 third country
stakeholders on 31 March (1 bounced) and 6 EU delegation contacts on 21 April (none
responded), thus bringing the total number of contacts diredtlyited to complete the
survey to 295. As the invited respondents were asked to forward the survey to other
relevant/interested stakeholders who also filled the questionnaire out, it is not possible to
indicate the response rate based on the number oédirrecipients and responses received

(as illustrated in Table A2.1).

The survey was relatively long for some stakeholders. However, prima facie, this did not
appear to have a material impact (if any) on the response rate. Another challenge related to
spedfic aspects of the design/routing of the survey. For instance, some respondents
highlighted that the survey left insufficient space and opportunities to comment on their
answers or add other options than those specified in the questions. Furthermore, some
concerns were raised as to whether certain questions were sufficiently tailored and that
some respondents were asked to answer certain questions outside their functions or their
knowledge of the application of the Regulation.

Certain questions were asked specific stakeholder groups only, which resulted in some
qguestions with low numbers of responses. For example, two questions which were only
31 SR 2F h[!CQa L{w! dzyAl NBOSAGSR I G20l ¢
small number of qustions which were only asked of specific OLAF staff (as it was felt they
would be best placed to respond), resulting in around 30 responses only to these questions.

As a result of the survey design where many questions were targeted at certagrus

of stakeholders only, small bases do occur among a number of survey quégtions
Nevertheless, there are no specific themes or types of questions where this issue is
specifically concentrated.

Finally, some of the open text comments provided by respondengsewnsufficiently
detailed or clear, making interpretation challenging.

22 9yerall, 50 questions have at least one sufestion with 40 or fewer responses. Of these, 22 questions have 30 or fewer responses and

17 questions have 20 or fewer responses.
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A2.5.3 Validation workshops

The external contractor consulted (it internal high level experts, (2) OLAF and (3) the
AFCOS via four separate validation workshoppéie purpose of thoseavkshops was to test
emerging findings. They were useful to critically reflect on emerging findings and provide
strategic steer to the external evaluation team.

Two workshops were organised with external contractor's high level experts panel during
theevd dzf GA2Yy ® | FANBO 62N] aK2L) ¢l a4 KSEtR 2y wmn
the overall scope of the assignment; discuss the key points for the contextual analysis;
identify key issues to be explored as part of the evaluation; and invite commentiseon
evaluation framework. The second workshop was held on 18 April and focused on, amongst
other things, the analysis of possible future scenarios for OLAF.

Two separate workshops were hold by the external contractor with OLAF staff and the
AFCOS, bothro26 April. Findings on various key evaluation is<désy R h[ ! CQ& ¥ dz
outlook were discussed. At the OLAF workshop, members of all Directorates and the
Principal Advisor participated. Countries represented at the AFCOS workshop were BG, EE,

FI, EL, IET, MT, PT, SK. Two staff of OLAF were also present.

A2.5.4 Conferences and meetings

The external contractor attended the following events during which further information of
use to the evaluation was collected:

OLAF organised a high level/l 2y FSNBYy OS d2yYiABKS 29 OwS et | GA2Y
Brussels on -2 March 2017. The conference brought together stakeholders from a wide
range of antifraud backgrounds, such as the ARtaud Coordination Services of Member
States (AFCOS), Member State administrative @ittbs for the management of EU funds,

law enforcement, prosecutorial and judicial authorities, EU institutions, bodies, offices and
agencies (IBOASs), international organisations, academicsgomernmental organisations

etc. The conference was dividegto two parts different in concept and format. The first
morning was of a general character and set the scene in broad policy lines. The speakers
provided strategic and political input to the evaluation of Regulation 883/2013. The second
part of the confeence was built around four discussion panels covering key topics for the
evaluation of Regulation No 883/2013, at a more technical level. This part of the conference
was interactive, addressing the core elements of the Regulation in more detail. The panels
covered the following topics: OLAF external investigative activities, OLAF internal
investigative activities, governance and the future relationship between OLAF and the EPPO.
Results of the discussion were fed into the (external) evaluation ré&fort

The external contractor also took part at KS / 2y FSNBy OS 2y &/ 22 LISNI
Anti-T NJ dzR Relf @ Bauds#ls on 9 November 2016 by the ltalian AFCOS (Guardia di
Finanza). The conference notably provided information on existing best practices in

223Opening investigéns; investigative powers & tools; cooperation & information exchange; investigative recommendations &upjlow

procedural rights & safeguards; Supervisory Committee.
% For more information about the Conference follow the linkttps://ec.europa.eu/antifraud/policy/olafrequlation
evaluation/conference _en
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administrative cooperation in the sector of structural and investment funds, and on the
evolving legislative EU as#itaud landscape.

I ludch debate on the revised Regulation 45/2001 2 NAlF yAASR o6& h[! CQa
on 24 January 2016 to present thecent Commission proposal to revise this Regulation and
align it with the EU Data Protection reform and the adoption of the General Data Protection
Regulation explained the new features of the Commission proposal and to what extent it
O2dzt R A Y Ldlor®ifiaddpied. CQ &

A2.6 Results across consultation activities

Table A2.5 presents key results per consultation activity, organised by evaluation theme, as
well as the level of (1) consistency of results across consultation activities and (2)
complementarity ofesults across consultation activities.

Overall, there was a large degree of convergence in results from the different consultation
activities.
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Table A2.50verview of consultation results across the consultation activities
Headline results

Evaluation issue

Opening
investigations

Interviews

Selection criteria considered overall
helpful for OLAF investigative staff, yet
lack of clarity on the impact of case
selection criteria on selection decisions
amongst NoROLAF stakeholde?s.

The introduction oelection criteria
overall improved consistency in the case
selected for investigation, yet some OLA
staff reported potential inconsistencies i
application of the selection criteria.

IPPs play a marginal role in case selecti
being used only when onar more of the

selection criteria set out in the Regulatio
would suggest a dismissal of the case.

Lack of information communicated to
relevant stakeholders on case selection
decisions.

Some scope for improving the
knowledge/experience of ISRU staff.

Most respondents aside from
those from the EC and other EU
IBOAs agreed that the case
selection criteria and their
application are transparent
overall, while almost 30 per cent
(n=16) disagreed.

Most survey respondents aside
from those from the ECral other
EU IBOAsagreed or strongly
agreed that the information
provided by OLAF on the reason|
for opening an investigatiowas
comprehensive and most also
agreed it was transparent.

Workshops

Some stakeholders (e.qg.
AFCOS and IBOAS) reporte
lack of informatim on
opening of cases and lack ¢
clarity on how the selection
criteria were effectively
applied.

Discussion on
whistleblowing status of
informants.

Conferences

Consistency of results
across consultation
Complementarity of
results across
consultation activities

activities

Lack of clarity of case
selection criteria was
raised indicating that
this creates some
challenges andgtential
inconsistencies in
application.

Investigative
tools and
powers

'ANBSYSyid GKIFG h[!
powers and tools were largely unchange
with the introduction of the Regulation

and that it mainly clarified its role in

OLAF respondents were general
more likely to agree that specific
powers and tools (surrounding

inspections, interviews and en

The issue of the legal basis
for conducting orthe-spot
checks in the framework of

internal investigations was

Challenges in
interpreting/applying
the external
investigatory tools and

I
R

5 AFCOS representatives, Commission services, national judicial and managing authorities, other EU IBOAs and internaisatiahsrga
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Evaluation issue

Interviews

internal investigations.

Lack of agreement amongst stakeholde
(even those within the same group
organisation) on whether the Regulation
provides OLAF with sufficient tools and
powers to conduct administrative
investigations.

Challenges for OLAF investigators in
navigating national law and practices, e.
to conduct digital forensic operations, or
accesdank accounts/statementsf
beneficiaries.

OLAF investigative staff and AFCOS
referred to certain inconsistencies
between Regulation 883/2013 and
Regulations 2185/96 and 2988/95 also
impacting the consistency and the legal
oFl&aAra h[! CQdolsAyBSa

Issues around some specific provisions
were reported: the authorisation
necessary to conduct interviews (e.g. of
witnesses) and the burden this can crea
for investigators; need to improve clarity
surrounding the timing and legality of
precautiondl B Y S| & dzZNB a-T
thed L2 1¢ OKSO14& RdzS
yradAz2y Lt Fdzi K2NRGA
approval procedures.

Headline results

the-spot checks) were
clear/suffigent in the context of
internal rather than external
investigations.

h[!C Ay@Sadaaal i
these powers and tools were les
likely to agree that these powers
and tools are clear compared to
survey respondents who are not
directly involved irinterpreting
and applying these powers and
tools (e.g. ISRU staff).

Most respondents agreed that
h[! CcQa L2éSNE
premises are clear in relation to
inspections of the premises of EU
IBOASs. A far lesser proportion
agreed in relation to inspectian
within Member States, third
countries and/or international
organisations, e.g. to undertake
digital forensic operations.

Only 45 % of survey respondents
from OLAF investigative units
agreed that OLAF provides
information to IBOAs and Membe
States with egard to
precautionary measures that is
exhaustive and in line with the

requirements set by Art. 7. Only

Workshops

raised at a workshop with
OLAF heads of units and
other daff.

Challenges associated with
the dependency on nationa
rules and practices was als
discussed at length at a
workshop with OLAF heads
of units and other staff.

At the OLAF evaluation
conference, the legal basis
for onthe-spot checks and
inspectiongRegulation
883/2013) was reported as
unclear due to references
made to other
tools/regulations as well as
WNHzA Sa FyR LI
Member States.

An ssue related to the
authorisation necessary to
conduct interviews was
raised at workshop involvin
extemal expert panel, as
well as need to clarify the
legal basis for statements
visa-vis interviews.

Conferences

Consistency of results
across consultation
Complementarity of
results across
consultation activities

activities

powers set out in
Regulation 883/2013
given the reference
within the Regulation to
national rules and
practices and in
identifying what the
wo2YLISGESyi
each Member State is.

Issues related to the
authorisation necessary|
to conduct interviews
and the burden this can
create for investigators
and lack of clarity
surrounding digal
forensic operations
under certain scenarios
and difficulties accessin
bank
accounts/statementsg
were raised at the OLAF
conference.
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Evaluation issue

Interviews

Key added valueOLAF investigators can
collect evidence and information in
several Member States.

Regulation 883/2013 does not provide
ddzZFFAOASY(d RSOl AT
coordination cases.

Headline results

1/3 of respondents from EC, othe
EU IBOAs, Member State
stakeholders and third countries
agreed with this statement.

Regulation 883/2013 does not

provide sufficient detail to know
gAUGK OSNIFAyGe
in coordination cases.

Workshops

Conferences

Consistency of results
across consultation
Complementarity of
results across
consultation activities

activities

Cooperation
and
information
exchange

Stakeholders had mixed views on the le
of cooperation and information exchang
between OLAF and national authorities.

AFCOS strengthened cooperation and t
exchange of information between OLAF
FYR aSYoSNI {ilFGSaQ
agreement that some AFOS had
insufficient staff, powers or knowledge t¢
fulfil this support role.

While OLAF has strong cooperation with
administrative authoritieg; or at least

these authorities have an obligation to
cooperate with OLAF (Art. 3), the level @
cooperation wih judicial authorities is

lower, notably regarding the followp to
OLAF judicial recommendations and the
level of indictment.

Improved cooperation and exchange of
information between OLAF and Member

{GFrGSaQ I dzZikK2NRGAS

Most OLAF investigative survey
respondents considered that
cooperation and exchange of
AYTF2NXIEGAZ2Y 6Ad
authorities and IBOAs during
investigation had been overall
effective.

This was not the case in the case
of cooperation and exchange of
information with between OLAF
FYR GKANR O2dzyi
the context of investigations (10
per cent (n=2) agrekit had been
overall effective).

A majority of survey respondents
agreed that be creation of the
AFCOS strengthened cooperatio
and the exchange of information
between OLAF and Member
{GFrGSaQ I dzii K2 NX

Shortcomings in practice
regarding the role of the
AFCOS were highlighted.

At a workshopnvolving
AFCOS representatives, it
was apparent that the
suggestion to introduce
greater specificity in
Regulation 883/2013
regarding the AFCOS
(profile, size, powers, etc.) i
contentious and relatively
polarising.

At a workshop of OLAF
heads of unit ad other
staff, there was a clear
consensus that Regulation
883/2013 should be
amended to specify the role
and obligations of the

At the OLAF evaluation
conference, the OLAF
DirectorGeneral noted
that OLAF requires the
cooperation of EU IBOA
and this varies in
practice.

Shortcomings ipractice
regarding the role of the|
AFCOS were highlightes
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Evaluation issue

Interviews

investigation duation, increased criminal
investigations and prosecutions, increas
recovery of misused public funds and
increased deterrence.

Headline results

improvements to AFCOS powersg
and capacig would be helpful.

The vast majority oMember
State respondents agreed that th
activities organised in the contex
of COCOLAF led to a more
effective cooperation.

Workshops

AFCOS.

The provisions of the
Regulation are not sufficien
to guarantee the
effectiveness of cooperatio
in third countries ad ACAs
are considered by OLAF as
particularly important to
facilitate international
cooperation.

Conferences

Investigative
recommendati
ons and follow

up

Agreement that the quality and
O2YLINBKSyaA@dSySaa
is mixed.

Concerns relate more to shortcomings ir
h [ ! epfligation/execution of the
Regulation rather than Regulation itself.

The lower level ofooperation between
OLAF and judicial authoritiesotably
regarding the followup to OLAF judicial
recommendations, was detrimental to th
level of indictment.

Positve impact of the Regulation
883/2013 and its application on the
design of national anfiraud legislation
and practices.

Almost 2/3 of respondents agree|
GKFG h[! CQa Ay(
are overall clear and
comprehensive, with 400 per
cent of norOLA- stakeholders
agreeing, while around 80 per
cent of OLAF respondents agree

a2NB8 GKIFy KFETF
recommendations are clearly
formulated with a weHldefined
description of the actions to be
taken, with 4056 per cent of non
OLAF stakeholdeegreeing, and
around 80 per cent of OLAF
respondents agreed.

The vast majority of survey
respondents (EC, other EU IBOA

and Member States) suggested

The followup to judicial
recommendations varies in
practice depending on
factors such as Member
{drasSaq Nz S
admissibility of evidence an
national authorities.

AFCOS representatives
expressed a desire to
receive@ ! CQa FAy
Representatives at the OLA
workshop were uniformly
against as this would exten
Il C/h{Q NRf Sk
that which is specified in
Regulation 883/2013 when
the reports and
recommendations are

Differences across MSs
as to how they value
OLAF reports were
discussed.

Drivers for followup
reportedwere: quality
of OLAF reports; right tg
be heard not deferred;
timely reports;
information provided by
OLAF to facilitate
precautionary measures

Consistency of results
across consultation
Complementarity of
results across
consultation activities

activities

Medium
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Evaluation issue

Interviews

Headline results

GKFG h[!CcQa FAY
recommendations were followed
up upon within the reporting
period (12 months), whél 90 per
OSyid oyropo0 3N
financial recommendations led to
recovery proceedings.

A minority of survey respondents
agreed that national judicial
authorities followed up on OLAF
judicial recommendations and
IBOAs followed up on
administrative ad disciplinary
recommendations.

Workshops

intended for judicial
authorities.

Conferences

Consistency of results
across consultation
Complementarity of
results across
consultation activities

activities

Procedural
rights and
safeguards

Art. 9 introduced rights and safeguards
that were disproportionateo the
FRYAYAAGNT GAGS yI i
investigations.

Whilst the clarification of procedural
guarantees was welcome, it had a
negative effect on the effiency of the
investigative function, according to OLA
investigative staff.

The Regulation has made OLAF more
compliant with data protection and
fundamental rights although some issue
remain.

The majority of respondents
agreed that procedural
guarantees under Art. 9 are clear
and contributed to strengthening
the procedural guarantees of
individuals subject to
investigations.

The majority of survey
respondents agreed that the
confidentiality and data
protection provisions in the
Regulation had contributéto
strengthening the protection of
personal dateof individuals
subject to investigations.

The Regulation

strengthened and in some
cases introduced procedurg
rights.

Rghts and safeguards, are
somewhat commensurate t
those of persons subject to
criminal investigations, and
as such can be considered
as disproportionateo the
administrative nature of
h[! CQa Ay@Sa

A number of external
controls exist which OLAF

h[! CQa -GeheNi5
indicated that
procedural guararges,
whilst having
strengthened the
transparency and
accountability of OLAF,
were disproportionate;
(OLAF has no powers tc
conduct criminal
investigations but must
respect the rights of
persons as if they were
subjected to one).
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Headline results
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has to comply with.
Supervisory Difference in opinion between the SC or| A larger portion of survey At a workshop involving ¢KS Of I N& G & Medium
Committee and whether the SC should be entitled to | respondents (OLAF and the EC)|L / CQa S E LJS NJi | role and mandate was
other control information on individual, ongoing cases disagreed that: points were that the discussed at the OLAF
mechanisms | to allow it to fulfil its mandate, solved by Regulation is unclear as to | evaluation conference
the Joint Opinion of the Legal Services ¢© therole and tasks ofthe SC | i K S {/ Q& Y| y |the legislator left some
the EP, theCouncil and the EC, of 12 (Art. 15), powers, especially in issues unresolved and
September 2016. - ) NBfFGA2y G2 | neverdecided whether
clarifications regarding undertaking investigations | the SC should be an
While stakeholders interviewed modalities for OLAF to report | ang what the SC should hay advising or a supervisin
highlighted the necessity of external to the S@n investigations, ang 5¢cess to. body.
controls and complaints mechanisms, o )
they agreed that they had proliferated the definition of working
and were somewhat overlapping and ha ~ &rrangments between the SC
created administrative burdean OLAF t¢ ~ @nd OLAF,
respond. had led to a more effective and
efficient cooperation between the
SC and OLAF.
Inter- Stakeholders consulted had mixed views as regard to the effectiveness of thénstirtional exchange of views. The evidence Medium
institutional gathered was limited.
exchange of
views

SourcelCF report, Annex 4 (shortened)

226

OLAF respondents constituted the bulk of the sample for this question (27 of 30 respondents) and so the date fiebisns will disproportionately reflect the views of OLAF staff.
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Annex 3. Methods and analytical approach

This annex provides a description of the methodological approach to the evaluation taken by
the externalcontractor that supported this SWD. It summarises the main methodological
elements and croseeferences to the more detailed methodological annex of the external
report supporting this SWD.

A3.1  Logic of intervention

The intervention logic developed in theontext of the evaluation (Figure A3.1) aimed to
retrace the cause and effects chains through which the provisions of the Regulation generate
intended outputs, results and impacts (which correspond to the objectives of the Regulation
spelled out in Sectio.1). Provisions that should allow achievement of the objectives are:

1 Investigative function (Articles 3, 4, 5, 7, 11);

1 Safeguards (Articles 8, 9, 10 and 17);

1 Cooperation and coordination (Articles 1, 3, 4, 5, 7, 11, 12, 13, 14);
1 Governance and control nceanisms (Articles 15, 16, 17).

The provisions surrounding the investigative function allow OLAF to fulfil its mandate and
use its powers to obtain results in its investigations; they cover the selection phase for the
opening of investigations, the invegdtive tools and powers, the procedure to be respected,

as well as the followp to investigations. They are complemented by the provisions
concerning safeguards, which are intended to protect the persons involved in the
investigations, by defining the ®d on procedural guarantees, confidentiality and data
protection. Throughout the investigations, OLAF cooperates with sources, including
whistleblowers, IBOAs, Member States or third countries authorities and international
organisations, and the relevantrqvisions regulate this cooperation depending on the
specificities of each of those categories. The governance and control mechanisms ensure
h[! CQad AYRSLISYRSYOS IyR (KS Y2yAG2NRAYy3I 2F Al
the Regulation and relateimplementing rules are further detailed in Annex 5.

Ultimately, the Regulation is expected to directly or indirectly contribute to the effective
LINPGSOGAZ2Y YR SyF2NOSYSyid 2F GKS 9! Qa TFAyYLl
beyond, and enhance®h ONB RAOGAT A& 2F (KS ! yAz2yQa o0dzR3AS
are to recover a greater proportion of misused EU public money, to better enforce laws
designed to combat fraud or other illegal activities affecting the Union's financial interest,

and to increase deterrence through improved cooperation. These results should be achieved
while affording the necessary procedural guarantees to persons concerned as well as by
respecting the independence of OLAF.
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Figure A3.lintervention logic of the Redation

Effectiveness

Coherence

Relevance

Rationale for intervention

= Step up the fight against fraud, corruption & other illegal
activities affectingthe Union’s financial interests

= Prevent fraud & protect the Union’s financial interests

= Define & execute against an EU Anti-fraud policy

EU instrumentsa provisions

= ProtocolNo 7 TFEU
= Articles 317 & 325 TFEU
= Council Regulations No

External factors

= Trends in fraud, corruption and
other illegal activities according
to geographies or types of

Impacts
* Increased deterrence
of the EU Anti-Fraud

= Strengthen the cooperation of Member States, inter- 259/68;2988/95;2185/96 offences _SVStem t:rough X
agency / inter-services cooperation, as well as = Commission proposals (e.g. = International organisations & L Enup;_ove _t‘,tljgr:eratlfn
international cooperationin fight against fraud, corruption EPPOand PIF Propesals_ 3 country anti-fraud policies, P |n_an|ua n eresds
and other illegal activities affectingthe Union’s financial = EU Anti-Fraud Strategy and legal framework, investigative / w fectlvzyp;otecte '
interests sectoral strategies prosecution mechanisms and g enforcecan

. Etc. systems & sanctioned across EU
S Member States
. . P . . = Credibility of the
Regulation No 883/2013 on investigations conducted by the European Anti-Fraud Office (OLAF) ‘g Uriens :,yudgetary
Objectives Key elements Key Outputs B Ssecrsity
Protectthe Union's Investigative functions (Articles 3,4, 5, 7, 11) * Number incoming &
financial interests whilst | . |nvestigative powers: OLAF has the power to conduct exteral and ST GHEEs &
safeguarding persons’ internal administrative i igations. The tools provided by the selected
procedural rights by: Regulation are more exts forinternal in ions than = Number of
external investigations investigati > A
_ 2 X . gations
+ Enhancing the + Selection process: The d to openan is taken by conducted
effectiveness and OLAF’s Director-General (DG) on the grounds that there is a » = Number of coordination Outcomes
efficiency of OLAF’s sufficient suspicion based on information provided by third parties or e Outlook
investigative activity anonymous sources = Number of

« Strengthening the

+ Guidelines on investigation procedures

= Number of opinions &
recommendations

disciplinary or legal
action taken at

. » made
prt_:ce_d_ural guarar_wees » | Safeguards (Articles 8, 9, 10 and 17) » Number of follow-up Member State level
of individuals subjectto” | « Procedural guarantees: External and intemal investigations must be reports and at EU level

investigation

* Improving cooperation

and information | 3

exchange with Member
States

Strengthening
cooperationwith EU

conductedin compliance with the procedural guarantees defined
under Article 9 of the Regulation.

« Confidentiality and data protection: information transmitted or
obtained in external investigations are protected by the relevant
provisions, while information transmitted or ebtained in internal
investigations are subject to professional secrecyand protected by
the rules applicable to EU institutions.

Cooperation and coordination (Articles 1, 3, 5, 7, 11, 12, 13, 14)

>

= Number of cases which
led to exchange of
information between
EU institutions and or
third countries and
international »
organisations

= Number controls

= Number of follow-up
reports generated

= Amount of EU public
money prevented
from being misused

= Amount of EU public
money misused
recovered

institutions, bodies, P | * With Member States: AFCOS, assistance with investigations, ACAs P> . :Iir;‘::r?f e * Rights of suspected
officesand agencies « With EU IBOAs: duty to cooperate, FPDNet, working arrangements, 5 GLAERE B individuals protected

« Strengthening
cooperationwith 3™
countries and
international
organisations

+ Reinforcing the >
governance of OLAF

Inputs

= €57 million budget

per year

= Qver 400 staff

access to databases held by IBOAs.
+ With third countries: conclusion of ACAs

Governance and control mechanisms (Articles 15,16, 17)

+ Definition of the mandate ofthe Director General; legality checks and
internal controls

+ Clarification of the role ofthe Supervisory Committee; monitoring of
the investigative function, ofthe respectof procedural guarantees

and of the duration of investigations

- Inter-institutional exchange of views

Efficiency

SourcelCF report, section 2.2.1

= Number of judicial
cases against OLAF

= Number of supervisory
committee, report,
opinions and >
recommendations

= Independence and
transparency of
OLAF's investigative
work

Beneficiaries

= EU & Member
States institutions

= EU Tax payer

= EU citizens

= 314 country nationals,

A3.2 Evaluation Framework

The evaluation framework operationalised the evaluation criteria and questions by using

judgement criteria, indicators and means of verification. Judgment criteria, expressed in the
form of statements are used to answer the various evaluation questions. They can be then
confirmed and/or rejected by the research. A comprehensive set of indicators were

developed against these judgment criteria and were populated by the evidence generated
by the evaluation. The evaluation framework also included means of verification, that is the

research methods and tools that were used to collect data and to run the analytical exercises
to inform the indicators put forward.

A3.3 Data collection and analytical exeises

The evaluation built on the following research to generate the intended array of evidence:

1 Desk research was used to collect, structure and analyse all relevant documentation
related to Regulation 883/2013 and its implementation.

1 Stakeholderconsultations were organised by way of a survey reaching out to around
170 respondents and more than by way of 160 interviews with key respondents. It is
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estimated that 61 stakeholders were consulted via both interviews and online survey. In
addition, the evaluation team attended three high level conferences and expert
meetings, as well as organised two internal validation workshops of evaluation findings
(see Annex 2 for detail).

Five case studies were used to further deepen the insights into key findisigg
evidence from the stakeholder interviews and the online survey.

The evidence collected was used to run the following analytical exercises:

T

Descriptive qualitative analysis, which consisted of extracting from and structuring the
evidence contained in key documents in order to validate or reject specific judgment
criteria.

Descriptive quantitative analysis of monitoring and administrative dafarmed the
guantitative indicators related to effectiveness and efficiency in the evaluation
framework.

A comprehensive legal analysis of key provisions of the Regulation and key relevant legal
instruments in the area of anfraud assessed the claritf key provisions, internal and
external coherence and potential impact on the functioning of the Regulation.

Four contribution case studies formed the basis for the contribution analysis. The
method involved defining the link between variables as welltlas influence of
explanatory variables on impact variables relating to specific cause and effect chains of
the Regulation.

The stakeholder consultation analyses involved analysing inputs from stakeholders
interviewed and stakeholders surveyed via theioalsurvey.

A3.4  Evaluation challenges and limitations

This section describes the main challenges encountered and the associated limitations of the
evaluation results and mitigation measures put in place. In doing so it provides an overall
assessment of the tustness of the methodology applied and the reliability of the available
data.

T

The evaluation work was based on abdlutee years of application of the Regulation
which means thavery limited evidence was available on the impacts of its application
Certain provisions of the Regulation may not have yielded their full results yet. While
this limitation could not be addressed, given the requirement of the Regulation to
complete the evaluation by a certain date, the research and consultation tools were
designed so as to capture comprehensive information on the application of the
Regulation on the three years after entry into force.

Desk research (qualitative informatiom) the evidence base gathered through desk
research informed the qualitative indicator$ all evaluation questions. Desk research
generated evidence supporting findings for all evaluation criteria although evidence
from desk research was quite limited on the relevance criteria. This limitation had little
bearing on the findings on relevances ather research tools were used to generate
evidence on the needs and issues faced by stakeholders.

Desk research (quantitative informatioq)the quantitative research designed initially
intended to rely on case level data. However, it was not posdiaereasons of
confidentiality of investigations to give the contractor access to the files of individual
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cases, they worked on aggregated data provided by OLAF on a set of agreed indicators.
The lack of disaggregated cdseel data prevented the benchmdng and advanced
guantitative analysis originally planned by the contractor, and led to a greater emphasis
on qualitative data and analysis. The lack of disaggregated/granular data meant, for
example, that it was not possible to link outcomes to spedaifiestigations or specific
provision under the Regulation. However, the findings from the contribution analysis
provided some evidence of the links between provisions of the Regulation and
outcomes, while data on recoveries, prosecution, etc. provide saméitional
contextual evidence that allowed the contractor to build conclusions.

1 Consultations with stakeholders were delayed for a number of reasons (e.g.
identification of key stakeholders, approval to interview them, linguistic issues) all of
which were successfully mitigated against. Due to the length of the evaluation
guestions, the questionnaires proved to be too long and this led to partial coverage of
the interview questions in some cases. The consequence was that at times the
triangulation of &idence was limited to a couple of sources (e.g. desk research and
survey) because some of the questions were left unanswered by the majority of
interviewed stakeholders. Whenever this took place, contradictory evidence on the
basis of a few sources was tnalways reported and evidence pointing in the same
direction was reported with the necessary caveats.

1 The online surveys covered all stakeholder groups as intended. The results of the survey
analysis may suffer from a slight bias in the responses prouvitie to the fact that
more than one third of the respondents were OLAF staff. The sensitivity analysis
performed on a number of key questions demonstrated that weighting the responses of
this stakeholder group would not have changed the overall direcifdhe results.

1 Case studies were mainly focused on gathering evidence of good practices. At times,
AYUOSNIBASGSNE F2dzy R AG0 RAFFAOAZA G G2 2060l AY
stakeholders were reluctant to name other stakeholders that hawe adopted best
practices. This limited the extent to which the case studies could inform
recommendations on effective and efficient working practices.

1 Analysis and triangulation of evidence throughout the revised ICF's Final Report sought
to provide gré 1 SNJ SELX Iyl A2y YR FtylLté&ara 2F &i
interviews and the survey, and to ensure evideiesed links to all conclusions and
recommendations drawn in the report. However, this has not been done systematically
and therefore ao this SWD could not reflect the typology of stakeholder presenting
certain positions.

1 The length of the draft final report has been shortened to reduce the length of the
overall report without being able to fully conform to the page limitation of 100gsaget
in the ToR.

Overall, the contractor declared that the planned data collection and analytical exercises
could be implemented as planned. Most of the challenges were overcome and/or mitigated
against. The robustness of the evidence base gathered judged satisfactory by the
evaluators. The ISSG carried out a Quality Assessment of the external report before
accepting the final product.

66



Annex 4: Evaluation questions

This annex provides an overview of evaluation questions as presented in the evaluation
roadmap. Questions in section E are addressed in the report which this SWD accompanies.

A.

A

A

> W

>0

>0

Relevance:
To what extent have the specific objectives of Regulation 883/2013 proved to be
relevant for the overarching objective of protecting the financial interests of the EU?

To what extent have the tools and control mechanisms introduced by
Regulatior883/2013proved to be relevant to achieve the specific objectives?

To what extent are the specific objectives of Regulation 883/2013 relevant in the
context of wider EU policies and current policy developments (in particular as referred
to in sections 1.4 and 1.&)r the protection of the EU's financial interests?

Effectiveness:

To what extent have the specific objectives of Regulation 883/2013 been met so far? To
what extent have the different components of the Regulation contributed to achieving
the specific objetives of Regulation 883/2013 and to an improved protection of EU
financial interests (recovery/financial corrections, prosecution, indictment and
deterrence)?

Which are the external factors beyond the influence of OLAF (including the fotiow
responsibikties ¢ once OLAF concludes an investigatiasf Member States and other
Commission services and EU institutions, bodies, offices and agencies) that have
contributed to or influenced the achievement of the objectives of Regulation 883/2013,
and how?

To what extent do the legal instruments contained in Regulation 883/2013 provide OLAF
with sufficient tools to accomplish its mandate?

What are the shortcomings that can be identified in the different components of
Regulatior883/2013 or in their implementatio, which negatively affect the
achievement of the Regulation's objectives?

Efficiency:

To what extent has the implementation of Regulation 883/2013 impacted on OLAF's
resources and the use of those resources? And on the resources of other actors in the
application of Regulation 883/20137?

To what extent are the tools available in Regulation 883/2013 for the conduct of OLAF
administrative investigations, their followp and the successful cooperation with other
entities efficient for the achievement of the erarching objective of protecting the
financial interests of the EU?

Coherence:

To what extent does the current set of rules in Regulation 883/2013 provide OLAF with a
coherent legal framework to accomplish its tasks? In particular, to what extent has the
Regulation achieved a proper balance between investigative powers and procedural
rights? And to what extent has Regulation 883/2013 achieved a proper balance between
independence, cooperation, supervision and control?
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P M

To what extent does Regulation 883/2Dfit into the wider EU policies and current
policy developments (in particular as referred to in sections 1.4 and 1.6) for the
protection of the EU's financial interests?

Outlook:

In the current institutional and legal framework, and in the light of cotreolicy
developments described in particular in sections 1.4 and 1.6, if shortcomings regarding
the protection of the financial interests of the Union are identified in Regulation
883/2013 or its application, how could they be addressed?

To what extent Bould Regulation 883/2013 be reviewed in the new institutional
context emerging from the negotiations on the EPPO Regulation?
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Annex 5. Key elements of Regulation 883/2013 and related implementing rules

This section introduces the key elements of Regulation 883/2013 and related implementing
rules that were subject to the evaluation.

A5.1 Investigative functions (Art. 3, 4, 5, 6, 7, 11)

A5.1.1 Investigative powers

h[!CQa Ay@SaildAadalr dAgdsS lil2Re§uNions AGHMND and IG7&HIO) f £ &
which were replaced by Regulation 883/2013. Investigations are defined as "any inspection,
OKSO1l 2NJ 20KSNJ YSIFadz2NBa dzyRSNIF{1Sy o0& GKS |
objectives and establishing, where necagsahe irregular nature of the activities under
investigation®® wS3dzAf  GA2Y yyokHAmMo FdzNIKSNI RSTAYy S
internal investigations in its Articles 3 and 4, respectively.

As part ofexternal investigationsSOLAF can carry out éhe-spots checks and inspectidh$

in Member States and third countries, and on the premises of international organis&tions
the Regulation refers to national rules and practices for application of these investigative
powers. In turn, national authoritiemust assist the Office with its investigative tasks and
ensure that OLAF investigators are allowed access to information and documents relating to
the subject of the investigation under the same conditions as equivalent national
authorities’®. In addition,OLAF may interview a person concerned or a witness at any time
during an investigation. At all stages of the investigations, procedural guarantees as defined
in the Regulation must be respected.

As part of internal investigations within IBOAs OLAF carrge out administrative
investigations in accordance with the provisions of Regulation 883/2013, with the- Inter
institutional agreement and with decisions adopted by the relevant IBOA, which lay down
the terms and conditions for internal investigations comieg thent>~. OLAF has the right

to:

1 immediate and unannounced access to relevant information (including in databases)
YR G2 GKS L. h! Qa®*LINBYA&aSa yR | O02dzyia
request oral information, including through interviews, and written informattrand

carry out m-the-spot checks and inspections at the premises of economic operators in
order to obtain access to relevant informatfoh

1
T

In addition to investigations, OLAF can ommordination casedo provide assistance and
contribute to investigations carried out by competent national authorities. In these cases,
OLAF cannot conduct investigative activities and its role is limited to supporting Member

7 Article 2(4) of the Regulation.

Such orthe-spot checks and inspections are carried out in accordance with the provisions of Regulation (Euratom, EC) No 2185/96 of 11
November 1996 aacerning orthe-spot checks and inspections carried out by the Commission in order to protect the European
Communities' financial interests against fraud and other irregularities, on economic operators to whom Community, ane vateviint
provisions ofRegulation (Euratom, EC) No 2988/95 of 18 December 1995 on the protection of the European Communities financial
interests.

#°|n accordance with relevant cooperation and mutual assistance agreements and any other legal instruments in force.

20 Article 3(3)of the Regulation.

21 Article 4(1) of the Regulation.

22 Article 4(4) of the Regulation.

2 Article 4(2)(b) of the Regulation.

2 Article 4(3) of the Regulation.

228
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{G1r0SaQ O02YLISGSyYy G | des &ad bdreclasSitedas ingestiRoh yasas A 2
dzLJ32y NBIjdzSa (i 0-8endnal (upom @questioNBelifvashigation unit and a
positive opinion from the ISRU).

Ab5.1.2 Selection of investigations

¢ KS RSOA&AZ2Y G2 2LISYy Iy Ay ar&anérd 3n theAgloyhdsA & 0 |
that there is a sufficient suspicion that there has been fraud, corruption or other illegal
FOGAGAGASE | FFSOUAYI GKS 9! Qa FAYILIYOALT Ay
private sources. As part of the internal rganisation of OLAF in 2012, a nBwestigation

Selection and Review Unit (ISRWas created. It is an independent unit reporting directly by

h[ ! CQa -GeheNb Whick Atvises him on whether an investigation or coordination

case should be opened, ohether the case should be dismissed.

The criteria as well as the general principles of the procedure to open an investigation are
defined in Article 5 of Regulation 883/2013. The introduction of selection criteria is one of
the innovations of Regulation 88k H N M0 ® h [ JGénexal cah ApHiEh @xite2nbilor
internal investigation on his own initiative or upon request of a Member State concerned

or any IBOA. Such a decision is taken witlvim months from receiving such request.

A5.1.3 Investigation procedure

The main rules applicable to the investigation procedure are defined in Article 7 of the
wS3AdzA FdA2yd Ly@SaidAadalriirzya NBE O2 yCedetali SR 0@
acting under his direction via instructions and written authorisatfdhs For eah
investigative activity, investigators receive a written authorisation featuring their identity

and capacity, the subject and purpose of the investigation, its legal bases, and its related
powers,

The context of an investigation can justify the adoptioihadministrative precautionary
measures to protect the financial interests of the Union. On the basis of information
provided by the Office, IBOAs and/or EU Member States decide whether to take such
measure$®’ in accordance with national/EU 1&#!.

h [ ! @oérs to investigate in third countries and international organisations are based on
the cooperation and mutual assistance agreements concluded by the Union with these
partners, such as association agreeméfitsThe power of OLAF to investigate is also
frequently laid down in financing programmes and conventions. OLAF may also enter into
administrative arrangements with these partners.

A5.1.4 Reporting and monitoring
Once an investigation is completeal Final Reporbn the investigation is drafted under the

authority of the DirectorGenerat*®. The report is sent to the competent authorities of the
Member State(s) and/or the IBOA concerfi€d This report may beaccompanied by

235

Article 7(1) of the Regulation.
28 Article 7(2) of the Regulation.
%7 Article 7(6) of the Regulation.
28 Article 7(7) of the Regulation.
29 Article 1(1)(b) of the Regulation.
20 Article 11(1) of the Regulation.

21 Article 11 (3)5) of the Regulation.
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Recommendationdor actions to be taken following the investigation, which must specify
the preliminary legal classification of the facts established. Recommendations may be
financial, judicial, administrative or disciplinaf.

OLAF reports must constitutedmissible evidencébefore national courts under the same
conditions as equivalent national repoftd

According to the GIPs, thdSRU (Review) reviews the Final Report and the
Recommendationsncluding the accompanying draft notes and lettens order to provide

an opinionto the DirectorGeneral*. It analyses whether the investigation unit complied
with rights and procedural guarantees, data protection requirements, and the legality,
necessity and proportionality of the investigation, as well as whether the preliminary
gualfication of the facts under national criminal law is correct. In addition, the ISRU much
check whether the Recommendations and the case closure decision are justified in line with
the findings of the ca$é”.

In the event no evidence has been found agathst person concerned, the investigation is
closed regarding that person, who is informed of this decisiithin 10 working day$*.

A5.2  Safeguards (Art. 4, 9, 10, 12)

A5.2.1 Procedural guarantees

External and internal investigations must be conducted in compliantte ttve procedural
guarantees defined in Article 9 of the Regulation. The introduction of Article 9 constitutes
one of the main innovationsof Regulation 883/2013. The guarantees offered include the
right to an objective and impartial investigation, thight to avoid seHncrimination, the

right to be interviewed/heard (once prior notice has been provided), including the right to
0S aaArAadSR o0& | LISNE2Y 2F (KS AYRAGARdzZ f Q&
comment on the facts of the cas

In relation to procedural guarantees, the ISRU (Review) reviews and verifidsgtildy,
proportionality and necessityof the proposed investigative measures. All ISRU opinions are
adzo0 YAGGSR (2 -Gedjefalq@ &him FoAnaEeCdl dedision or tuthorise an
investigative act.

In addition, any person affected by an investigation may address a complaint directly to
OLAEY or to external and independent institutions or bodies (European Ombudsman,
European Data Protection Supervisor).

A5.2.2 Confidentialityand data protection

Article 10 of the Regulation defines general rules on confidentiality of information and data
protection applicable to the Office, while IBOAs have an obligation to establish internal

22 Article 11(2) of the Regulation and Article 19 of the GIPs.

23 Article 110) of the Regulation.

> Article 20 of the GIP.

5 article 21 of the GIP.

2 Article 11(7) of the Regulation.

" The Legal Advice Unit deals with all complaints according to the procedure available on OLAF's htgsitlec.europa.eu/anti
fraud/olaf-and-you/complaintsolaf-investigations _erfPart A).
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procedures to ensure the confidentiality of intefniavestigations at all stag&€. OLAF is
also subject to Regulation 45/2001 on the protection of individuals with regard to the
processing of personal data by Community institutions and béfiend is under the
supervision of the EDPS. Data protection suéso apply to exchanges with third countries.

In 2008, eData Protection Officews | & F LILIRAY ISR o60& | 5C¢@ekiaizy 27
A5.3  Cooperation and coordination (Art. 1, 8, 12, 13, 14)

A5.3.1 Cooperation and coordination with Member States

Investigationrelated cooperation

Member States have an obligation to assist OLAF in the contextevhal and external
investigationsh aSYOoSNJ {FGS&a Ydzad Faairad h[!cQa ail
their tasks effectively, and to ensure they have accesaltorelevant information and
documents relating to the investigated matter under the same conditions as national
authorities™. In addition, they are required by Article 3(4) of the Regulation to set up an
Anti-Fraud Coordination Service (AFCOS) to fatalicooperation and the exchange of
information.

There are 14 Administrative Cooperation Arrangements (ACAs) in force between OLAF and
aSYOSN) {GFrGSaQ FdziK2NAGASE SadlrofAaKAy3a &2VYE€
with the partner authoritiesof 8 Member States and the conduct of (internal and external)
investigations. ACAs do not constitute a prerequisite for conducting investigations in
Member States, but provide some practical modalities for cooperation where there is an
identified need.

Sdection and safeguard of evidence

Before a decision is taken on whether to open an investigatioOLAF informs the
authorities of the Member States concerned in case information suggests that there has
been illegal activity affecting the financial interestf the Union, who shall ensure that
appropriate action is taken; in turn, the authority will inform OLAF, upon request, of any
action taken pursuant to the receipt of the informatfoh Where investigations show it
might be appropriate and if so requestedoy OLAF, it is the responsibility of national
competent authorities to decide on appropriajgrecautionary measuredo protect the
financial interests of the Union, including measures for the safeguarding of evidénce

Ly OF aSa g KSND ndt{oopean exdeidal iRvesiidativgha may send any
relevant information to the Member State concerned for the competent authorities to take
appropriate actioR™.

8 Article 4(5) and 10(3) of the Regulation.

249 Regulation (EC) 45/2001 08 December 2000 on the protection of individuals with regard to the processing of personal data by the
Community institutions and bodies and on the free movement of such data, OJ L 8, 12.1.200-22ppttd://eur -lex.europa.eu/legal
content/EN/TXT/?uri=celex%3A32001R0045

%0 Articles 3(3) and 7(3) of the Regulation.

%1 Article 3(6) of the Regulation.

%2 Article 7(7) of the Regulation.

%3 Article 5(6) of the Regulation.
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Follow-up and monitoring

OLAF may provide the competent authorities with the information of#diin the course of

external investigationsin due time, so that they can take appropriate action in application

of their national law, following the investigation. Such information must also be transmitted

08 h[ ! CQ@GendaktbdPIBAANbncerred LY | RRA (A 2%éherdl las CQa 5
an obligation to transmit information obtained in the course ofiaternal investigationon

facts falling under the jurisdiction of a Member State to its judicial authorities. OLAF can
provide evidence in nationgroceedings, in accordance with national law and the EU Staff
Regulation®™.

A

LY FTRRAGAZ2Y S wS3dzZA I GA2Y yyokHnanmo NBIjdzaANBa hJ
dzLJ FOdA2ya a4 GKS hFFAOSQa NBljdzSad Ay OO
883/2013>.

Policyrelated cooperation

In addition to bilateral cooperation between OLAF and the AFCOS in Member States, OLAF
and the AFCOS cooperate as a network in the AFCOS group of the Advisory Committee for
the Coordination of Fraud Prevention (COCOLAF).

A5.3.2 Cooperation and coordination with EU IBOAs

Investigationrelated cooperation

Article 4 of the Regulation regulates the exchanges of information between OLAF and IBOAs
targeted by an (envisaged or ongoing) investigation, as well as the modalities of their
c22LISNI GA2YS h[! CQad LBR6SNE |yR 206ftA3AlFdA2ya |\

In addition, Article 1(5) of the Regulation provides that IBOAs may conclude administrative
arrangements with OLAF. A number of administrative arrangements are in force between
OLAF and IBOAs. These are:

1 Practical Arrangements between the European Parliament and the EuropeaRrAat
Office (2013, before Regulation 883/2013 entered into force);

1 Administrative arrangements between OLAF and the European Commission (2015);

1 Adminigrative arrangements with the European External Action Service (2015);

1 Administrative arrangements with the European Investment Bank and the European
Investment Fund (2016);

1 Administrative arrangements with the Economic and Social Committee (2016);

1 the European investment Bank (2016);

1 the European Central Bank (2016);

1 the Council of the European Union (February 2017) and

1 the Committee of the Regions (May 2017).

Another arrangement is currently being negotiated with the Court of Auditors.

#* Atticle 12(4) of the Regulation.
%5 Article 11 of the Regulation.
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Selection

Before a decision to open anvestigation is taken, and when OLAF handles information
suggesting that fraud has taken place within an IBOA, OLAF has the option to inform the
IBOA. If OLAF chooses to do so, the IBOA must inform it of any action takealigten the

basis of the information communicat&y.

2 KAT S h[! arieral Tdndder® iviRetbér to open anvestigation following a
request by an IBOA concerned or a Member State, and while the investigation is conducted,
the IBOA shall not open pdra Sf AyIljdzANASE 2y GKS af.wsS Tt
Ol aSa& ¢ KSNB -6BdnéraCdeéidessnbtNdSofein AanNidternal investigation, he may
send any relevant information to the IBOA concerned for it to take appropriate &ttion

O
[N

Investigation

OLA= has an obligation to inform the IBOA concerned when an investigation is conducted on
it premises and when OLAF consults documents or information held®®y lit addition,

OLAF must inform IBOAs when an investigation reveals that one of their offidiads, o
servants of offices or agencies, members, heads, or staff members may be concerned. IBOA
staff have a duty to cooperate with and supply information to OLAF in the context of internal
investigationé®®. During external investigations, OLAF also may laagess to any relevant
information held by IBOAs, including information on databases. In cooperation with OLAF,
the IBOA concerned may decide to take appropriate precautionary measures to protect the
financial interests of the Union, including measuresther safeguarding of evident®.

Cooperation with Eurojust and Europol

A specific provision of the Regulation governs the cooperation with Eurojust and Europol. It
provides basis to conclude administrative arrangements with them to regulate exchanges of
operational, technical and strategic information, including personal data and classified
information, and progress repoft%.

Administrative arrangements with Europol date from 2004, and were based on Art. 9(2) of
the Administrative Agreement on E&iperation letween the European Commission and
Europol. Revised arrangements are currently under discussion. The revision results
Regulation 883/2013, which allows the exchange of information between the two bodies,
currently not foreseen in the administrative arramgents, and the recently adopted new
Europol Regulaticii®

256

Atrticle 4(8) of the Regulation.

%7 Article 5(3) of the Regulation.

%8 Article 5(5) of the Regulation.

% Article 4(4) of the Regulation.

%0 Article 4(7) of the Regulation.

! Article 7(6) of the Bgulation.

%2 Article 13(1) of the Regulation.

%3 Regulation (EU) 2016/794 of the European Parliament and of the Council of 11 May 2016 on the European Union Agency for Law
Enforcement Cooperation (Europol) and replacing and repealing Council Decisions 2009/371/JHA, 2009/934/JHA, 2009/935/JHA,
2009/936/HA and 2009/968/JHA, 0J L 135, 24.5.2016, p. ¢1B8 http://eur -lex.europa.eu/legal
content/EN/TXT/?uri=CELEX%3A32016R0794
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A Practical Agreement on arrangements of cooperation between Eurojust and OLAF was
adopted in 200&* It was not considered necessary to update it after the adoption of
Regulation 883/2013, as #lready covers the exchange of information between the two
bodies. The oigoing revision of the new Eurojust legal framework may, however, have an
impact on the further cooperation.

A5.3.3 Cooperation and coordination with third countries and international orgaaitions

Article 1(1)(b) of the Regulation states that in order to achieve its objectives, OLAF must
exercise its power of investigation conferred on the Commission by relevant EU acts as well
as cooperation and mutual assistance agreements with third acastand international
organisations. In addition, Article 14 provides that administrative arrangements may be
concluded with relevant third country authorities and international organisations concerning
operational, strategic, or technical information.

In addition, Article 17 of the GIPs specifies that investigative missions can be conducted by
investigation units in cases where the evidence needed to establish the existence of fraud,
corruption or other illegal activities is not available in the Memb@ttes. Such missions can
relate to illegal activities in the fields of customs, traditional own resources, expenditure of
EU funds, including through international organisations or financial institutions, or other
bodies funded by the EU.

OLAF has ACAsforce with 27 third country authorities and with 12 international/regional
organisations. ACAs are considered by OLAF as particularly important to facilitate
international cooperation.

A5.4  Governance and control mechanisms (Art. 15, 16, 17)

A5.4.1 Director-General

¢KS YIYRFEGS | yR L éCoieknl a defined in AtRl& 17 HIARNJHIGHONR NJ
883/2013. He acts independently in the performance of his dtfttewhich include:

opening external and internal investigations;

carryingout external and internahvestigations;

drafting reports following investigations;

reporting findings of investigations to the European Parliament, the Council, the
Commission and the Court of Auditors;

determining the IPPs each year and communicating them to the Supervisoryi@eem
informing the Supervisory Committee about cases where his recommendations were
not followed, cases where information was transmitted to Member States authorities,
and about the duration of cases;

1 adopting guidelines on investigation procedures.

OLAL Q& 5-Gend&dDis agpdinted by the European Commission for seven years, non
renewable.

1
1
T
T

= =

%4 Available ahttp://www.eurojust.europa.eu/doclbrary/Eurojust

framework/agreements/Practical%20Agreement%200n%20arrangements%200f%20cooperation%20between%20Eurojust%20and%200LA
F%20(2008)/EurojusbL AF200809-24-EN.pdf
% Articles 17(3), 17(4), 17(5), 17(8) of the Regulation.
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Ab5.4.2 Supervisory Committee

The Supervisory Committee (SC) is a body composed of external experts, created to
NEAYTF2NOS YR 3dzk NI YU @Sking Ardnge@ents heyvBed 8 gQR Sy O S
and OLAF were adopted on 14 January 2014, replacing earlier arrangements adopted in
September 2012. In March 2017, the working arrangements were discontinued at the
request of the SC. The new Committee has expressed willingnesstayt discussions to

adopt new working arrangements.

Mandate

I NIAOES wmpdémO 2F wS3dzE I A2y yyokHAMOo LINRO
AYLX SYSyllFdA2y o6& h[!C 2F Ada Ay@Sadaadaliaargos
independence in the proper exercise of the competences conferred upon it by this

Regula Yy ¢ = | YR AY LI NIAOdzZ I NJ aRS@St2LIySyida 02
3dzt N> yiSSa yR GKS RdzNI GA2Yy 2F Ay@SadAadalrdaazy

LY LN} OGAOS:z {fl@a YIYyRIGS Aa GKNBS

1. AdvisoryroleY ¢ KS {/ | RRNBaaSa Heikerdbritg dwninigatwh [ | CQA&
or at the request of the DG or of any IB®AIn its opinions, the SC issues a number of
recommendations, which are then discussed between the Office and the SC. It also
delivers a yearly opinion on the draft budget submitted by OLAF.

2. Supervisory roleTKS {/ A& NB3IdzZ I NI e DEYVFENVYER2F& K[! «
activities®® especially concerning its investigative function and follgwactions. It
LINPGSOGA (GKS Ay RSLIS-gaRSadandis igfdrmed in tage® @herd theNB O (i 2
latter decides to bring an action before the CJEU after identifying a suspected breach of
his independence by the Commissith

3. Reporting role Finally, the SC reports on its activities once a year to the European
Parliament, the Council, the Commission and the CouiAuditors, where it assesses the
hFFAOSQa AYRSLISYRSYyOS: GKS |LIWLX AOIFGARZ2Y 27
investigations.

Secretariat

The SC is supported by a secretariat in its work. The secretariat was provided by OLAF in
application of Aticle 15(8) of the Regulation, and its budget featured within the budget line
of OLAF according to Article 18 of the Regulation.

However, after the SC raised concerns on potential conflicts of intéfegihe Regulation
was amende®f™. From 1 January 2017he secretariat of the SC is provided by the

%% OLAF Annual Report 2015 40.

%7 Article 15(1) of the Regulation.

%% The OLAF DG has to report to the Supervisory Committee information about cases lasting more than 12 months.

%% Article 17(3) of the Regulation.

#°  Annual Activity Report 2013http://europa.eu/supervisorycommittee-olaf/sites/default/files/documents/publications/annual
reports/scan_2013 FINAL en.pdf

Annual  Activity Report 201 http://europa.eu/supervisorycommittee-olaf/sites/default/files/documents/publications/annual
reports/scar 2014supcom_en.pdf

1 Regulation (EU, Euratom) 2016/2030 of the European Parliament and of the Council of 26 October 2016 amending Regulation (EU,
Euratom) No 883/2013, as regards the secretariat of the Supervisory Committee of the EuropelaradatOffic§ OLAF).
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Commission, independently from OLAF, and its budgetary appropriations have been moved
from the budget line and the establishment plan of OLAF to that of the Commission.

A5.4.3 Institutional exchange of views

Article 160f Regulation 883/2013 provides for the organisation of an exchange of views at

LRt AGAOKE fS@St (G2 RAaOdza&d GKS hFFAOSQa LI2f A
fraud, corruption or any other illegal activity affecting the financial intesest the Union

2y O0S | &SI NJ oS i écérienal ardthe EuSbpearbParkEdént) ieéNGouncil and

the Commission with participation of the SC, representatives of the Court of Auditors,
Eurojust and/or Europol may be invited to attend on an ad hodsbapon request of the

European Parliament, the Council, the Commission, the Dir€a¢oreral or the Supervisory
Committee.
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