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I
(Legislative acts)

REGULATIONS
REGULATION (EU) 2019/876 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 20 May 2019
amending Regulation (EU) No 575/2013 as regards the leverage ratio, the net stable funding ratio,
requirements for own funds and eligible liabilities, counterparty credit risk, market risk, exposures
to central counterparties, exposures to collective investment undertakings, large exposures,
reporting and disclosure requirements, and Regulation (EU) No 648/2012
(Text with EEA relevance)
THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 114 thereof,
Having regard to the proposal from the European Commission,
After transmission of the draft legislative act to the national parliaments,
Having regard to the opinion of the European Central Bank (1),
Having regard to the opinion of the European Economic and Social Committee (2),
Acting in accordance with the ordinary legislative procedure (3),
Whereas:
(1)

In the aftermath of the financial crisis that unfolded in 2007-2008, the Union implemented a substantial reform
of the financial services regulatory framework to enhance the resilience of its financial institutions. That reform
was largely based on international standards agreed in 2010 by the Basel Committee on Banking Supervision
(BCBS), known as the Basel III framework. Among its many measures, the reform package included the adoption
of Regulation (EU) No 575/2013 of the European Parliament and of the Council (4) and Directive 2013/36/EU of
the European Parliament and of the Council (5), which strengthened the prudential requirements for credit
institutions and investment firms (institutions).

(2)

While the reform has rendered the financial system more stable and resilient against many types of possible
future shocks and crises, it did not address all identified problems. An important reason for that was that inter
national standard setters, such as the BCBS and the Financial Stability Board (FSB), had not finished their work on
internationally agreed solutions to tackle those problems at the time. Now that work on important additional
reforms has been completed, the outstanding problems should be addressed.

(1) OJ C 34, 31.1.2018, p. 5.
(2) OJ C 209, 30.6.2017, p. 36.
(3) Position of the European Parliament of 16 April 2019 (not yet published in the Official Journal) and decision of the Council of 14 May
2019.
(4) Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential requirements for credit
institutions and investment firms and amending Regulation (EU) No 648/2012 (OJ L 176, 27.6.2013, p. 1).
(5) Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to the activity of credit institutions and
the prudential supervision of credit institutions and investment firms, amending Directive 2002/87/EC and repealing Directives
2006/48/EC and 2006/49/EC (OJ L 176, 27.6.2013, p. 338).
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(3)

In its communication of 24 November 2015 entitled ‘Towards the completion of the Banking Union’, the
Commission recognised the need for further risk reduction and committed bringing forward a legislative
proposal that would build on internationally agreed standards. The need to take further concrete legislative steps
in terms of reducing risks in the financial sector has also been recognised by the Council in its conclusions
of 17 June 2016 and by the European Parliament in its resolution of 10 March 2016 on the Banking Union –
Annual Report 2015 (6).

(4)

Risk reduction measures should not only further strengthen the resilience of the European banking system and
the markets' confidence in it, but also provide the basis for further progress in completing the banking union.
Those measures should also be considered against the background of broader challenges affecting the Union
economy, in particular the need to promote growth and jobs at times of uncertain economic outlook. In that
context, various major policy initiatives, such as the Investment Plan for Europe and the capital markets union,
have been launched in order to strengthen the economy of the Union. It is therefore important that all risk
reduction measures interact smoothly with those policy initiatives as well as with broader recent reforms in the
financial sector.

(5)

The provisions of this Regulation should be equivalent to internationally agreed standards and ensure the
continued equivalence of Directive 2013/36/EU and Regulation (EU) No 575/2013 with the Basel III framework.
The targeted adjustments in order to reflect Union specificities and broader policy considerations should be
limited in terms of scope or time in order not to impinge on the overall soundness of the prudential framework.

(6)

Existing risk reduction measures and, in particular, reporting and disclosure requirements should also be
improved to ensure that they can be applied in a more proportionate way and that they do not create an
excessive compliance burden, especially for smaller and less complex institutions.

(7)

A precise definition of small and non-complex institutions is necessary for targeted simplifications of
requirements with respect to the application of the principle of proportionality. By itself, a single absolute
threshold does not take into account the specificities of the national banking markets. It is therefore necessary for
Member States to be able to use their discretion to bring the threshold in line with domestic circumstances and
adjust it downwards, as appropriate. Since the size of an institution is not in itself the defining factor for its risk
profile, it is also necessary to apply additional qualitative criteria to ensure that an institution is only considered
to be a small and non-complex institution and able to benefit from more proportionate rules where the
institution fulfils all the relevant criteria.

(8)

Leverage ratios contribute to preserving financial stability by acting as a backstop to risk based capital
requirements and by constraining the building up of excessive leverage during economic upturns. The BCBS has
revised the international standard on the leverage ratio in order to specify further certain aspects of the design of
that ratio. Regulation (EU) No 575/2013 should be aligned with the revised standard so as to ensure a level
playing field internationally for institutions established inside the Union but operating outside the Union, and to
ensure that leverage ratio remains an effective complement to risk-based own funds requirements. Therefore,
a leverage ratio requirement should be introduced to complement the current system of reporting and disclosure
of the leverage ratio.

(9)

In order not to unnecessarily constrain lending by institutions to corporates and private households and to
prevent unwarranted adverse impacts on market liquidity, the leverage ratio requirement should be set at a level
where it acts as a credible backstop to the risk of excessive leverage without hampering economic growth.

(10)

The European Supervisory Authority (European Banking Authority) (EBA), established by Regulation (EU)
No 1093/2010 of the European Parliament and of the Council (7), concluded in its report of 3 August 2016 on
the leverage ratio requirement that a Tier 1 capital leverage ratio calibrated at 3 % for any type of credit
institution would constitute a credible backstop function. A 3 % leverage ratio requirement was also agreed upon
at international level by the BCBS. The leverage ratio requirement should therefore be calibrated at 3 %.

(6) OJ C 50, 9.2.2018, p. 80.
(7) Regulation (EU) No 1093/2010 of the European Parliament and of the Council of 24 November 2010 establishing a European
Supervisory Authority (European Banking Authority), amending Decision No 716/2009/EC and repealing Commission Decision
2009/78/EC (OJ L 331, 15.12.2010, p. 12).
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(11)

A 3 % leverage ratio requirement would however constrain certain business models and lines of business more
than others. In particular, public lending by public development banks and officially supported export credits
would be impacted disproportionally. The leverage ratio should therefore be adjusted for those types of
exposures. Clear criteria that help ascertain the public mandate of such credit institutions should therefore be set
out and cover aspects such as their establishment, the type of activities undertaken, their goal, the guarantee
arrangements by public bodies and limits to deposit taking activities. The form and manner of establishment of
such credit institutions should remain, however, at the discretion of Member State's central government, regional
government or local authority and may consist of setting up a new credit institution, acquisition or take-over,
including through concessions and in the context of resolution proceedings, of an already existing entity by such
public authorities.

(12)

A leverage ratio should also not undermine the provision of central clearing services by institutions to
clients. Therefore, the initial margin on centrally cleared derivative transactions received by institutions from their
clients and that they pass on to central counterparties (CCPs), should be excluded from the total exposure
measure.

(13)

In exceptional circumstances that warrant the exclusion of certain exposures to central banks from the leverage
ratio and in order to facilitate the implementation of monetary policies, competent authorities should be able to
exclude such exposures from the total exposure measure on a temporary basis. For that purpose, they should
publicly declare, after consultation with the relevant central bank, that such exceptional circumstances exist. The
leverage ratio requirement should be recalibrated commensurately to offset the impact of the exclusion. Such
recalibration should ensure the exclusion of risks to financial stability affecting the relevant banking sectors, and
that the resilience provided by the leverage ratio is maintained.

(14)

It is appropriate to implement a leverage ratio buffer requirement for institutions identified as global systemically
important institutions (G-SIIs) in accordance with Directive 2013/36/EU and with the BCBSs standard on
a leverage ratio buffer for global systemically important banks (G-SIBs) published in December 2017. The
leverage ratio buffer was calibrated by the BCBS for the specific purpose of mitigating the comparably larger risks
to financial stability posed by G-SIBs and, against that background, should only apply to G-SIIs at this stage.
However, further analysis should be done to determine whether it would be appropriate to apply the leverage
ratio buffer requirement to other systemically important institutions (O-SIIs), as defined in Directive 2013/36/EU,
and, if that is the case, in what manner the calibration should be tailored to the specific features of those
institutions.

(15)

On 9 November 2015, the FSB published the Total Loss-absorbing Capacity (TLAC) Term Sheet (the ‘TLAC
standard’) which was endorsed by the G20 at the November 2015 summit in Turkey. The TLAC standard requires
G-SIBs, to hold a sufficient amount of highly loss absorbing (bail-inable) liabilities to ensure smooth and fast
absorption of losses and recapitalisation in the event of a resolution. The TLAC standard should be implemented
in Union law.

(16)

The implementation of the TLAC standard in Union law needs to take into account the existing institutionspecific minimum requirement for own funds and eligible liabilities (MREL), set out in Directive 2014/59/EU of
the European Parliament and of the Council (8). As the TLAC standard and the MREL pursue the same objective
of ensuring that institutions have sufficient loss absorption capacity, the two requirements should be complemen
tary elements of a common framework. Operationally, the harmonised minimum level of the TLAC standard
should be introduced into Regulation (EU) No 575/2013 through a new requirement for own funds and eligible
liabilities, while the institution-specific add-on for G-SIIs and the institution-specific requirement for non-G-SIIs
should be introduced through targeted amendments to Directive 2014/59/EU and Regulation (EU) No 806/2014
of the European Parliament and of the Council (9). The provisions introducing the TLAC standard in Regulation
(EU) No 575/2013 should be read together with the provisions that are introduced into Directive 2014/59/EU
and Regulation (EU) No 806/2014, and with Directive 2013/36/EU.

(8) Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 establishing a framework for the recovery and
resolution of credit institutions and investment firms and amending Council Directive 82/891/EEC, and Directives 2001/24/EC,
2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC, 2011/35/EU, 2012/30/EU and 2013/36/EU, and Regulations (EU)
No 1093/2010 and (EU) No 648/2012, of the European Parliament and of the Council (OJ L 173, 12.6.2014, p. 190).
(9) Regulation (EU) No 806/2014 of the European Parliament and of the Council of 15 July 2014 establishing uniform rules and a uniform
procedure for the resolution of credit institutions and certain investment firms in the framework of a Single Resolution Mechanism and
a Single Resolution Fund and amending Regulation (EU) No 1093/2010 (OJ L 225, 30.7.2014, p. 1).
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(17)

In accordance with the TLAC standard that only covers G-SIBs, the minimum requirement for a sufficient amount
of own funds and highly loss absorbing liabilities introduced in this Regulation should only apply to GSIIs. However, the rules concerning eligible liabilities introduced in this Regulation should apply to all
institutions, in line with the complementary adjustments and requirements set out in Directive 2014/59/EU.

(18)

In line with the TLAC standard, the requirement for own funds and eligible liabilities should apply to resolution
entities which are either themselves G-SIIs or are part of a group identified as a G-SII. The requirement for own
funds and eligible liabilities should apply on either an individual basis or a consolidated basis, depending on
whether such resolution entities are stand-alone institutions with no subsidiaries or parent undertakings.

(19)

Directive 2014/59/EU allows for resolution tools to be used not only for institutions but also for financial
holding companies and mixed financial holding companies. Parent financial holding companies and parent mixed
financial holding companies should therefore have sufficient loss absorption capacity in the same way as parent
institutions.

(20)

To ensure the effectiveness of the requirement for own funds and eligible liabilities, it is essential that the
instruments held for meeting that requirement have a high loss absorption capacity. Liabilities that are excluded
from the bail-in tool referred to in Directive 2014/59/EU do not have that capacity, and neither do other
liabilities that, although bail-inable in principle might raise difficulties for being bailed in in practice. Those
liabilities should therefore not be considered eligible for the requirement for own funds and eligible liabilities. On
the other hand, capital instruments, as well as subordinated liabilities have a high loss absorption capacity. Also,
the loss absorption potential of liabilities that rank pari passu with certain excluded liabilities should be
recognised up to a certain extent, in line with the TLAC standard.

(21)

To avoid double counting of liabilities for the purposes of the requirement for own funds and eligible liabilities,
rules should be introduced for the deduction of holdings of eligible liabilities items that mirror the corresponding
deduction approach already developed in Regulation (EU) No 575/2013 for capital instruments. Under that
approach, holdings of eligible liabilities instruments should first be deducted from eligible liabilities and, to the
extent there are not sufficient liabilities, those eligible liabilities instruments should be deducted from Tier 2
instruments.

(22)

The TLAC standard contains some eligibility criteria for liabilities that are stricter than the current eligibility
criteria for capital instruments. To ensure consistency, eligibility criteria for capital instruments should be aligned
as regards the non-eligibility of instruments issued through special purpose entities as of 1 January 2022.

(23)

It is necessary to provide for a clear and transparent approval process for Common Equity Tier 1 instruments
that can contribute to maintaining the high quality of those instruments. To that end, competent authorities
should be responsible for approving those instruments before institutions can classify them as Common Equity
Tier 1 instruments. However, competent authorities should not need to require prior permission for Common
Equity Tier 1 instruments that are issued on the basis of legal documentation already approved by the competent
authority and governed by substantially the same provisions as those governing capital instruments for which the
institution has received prior permission from the competent authority to classify as Common Equity Tier 1
instruments. In such a case, instead of requesting prior approval, it should be possible for institutions to notify
their competent authorities of their intention to issue such instruments. They should do so sufficiently in advance
of the instruments' classification as Common Equity Tier 1 instruments to leave time to competent authorities to
review the instruments, if necessary. In view of EBA's role in furthering the convergence of supervisory practices
and enhancing the quality of own funds instruments, competent authorities should consult EBA before approving
any new form of Common Equity Tier 1 instruments.

(24)

Capital instruments are eligible as Additional Tier 1 or Tier 2 instruments only to the extent that they comply
with the relevant eligibility criteria. Such capital instruments may consist of equity or liabilities, including
subordinated loans that fulfil those criteria.

(25)

Capital instruments or parts of capital instruments should only be eligible to qualify as own funds instruments to
the extent they are paid up. As long as parts of an instrument are not paid up, those parts should not be eligible
to qualify as own funds instruments.
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(26)

Own funds instruments and eligible liabilities should not be subject to set-off or netting arrangements which
would undermine their loss absorption capacity in resolution. This should not mean that the contractual
provisions governing the liabilities should contain a clause explicitly stating that the instrument is not subject to
set-off or netting rights.

(27)

Due to the evolution of the banking sector in an even more digital environment, software is becoming a more
important type of asset. Prudently valued software assets, the value of which is not materially affected by the
resolution, insolvency or liquidation of an institution, should not be subject to the deduction of intangible assets
from Common Equity Tier 1 items. That specification is important, as software is a broad concept that covers
many different types of assets, not all of which preserve their value in the situation of a gone concern. In that
context, differences in the valuation and amortisation of software assets and the realised sales of such assets
should be taken into account. Furthermore, consideration should be given to international developments and
differences in the regulatory treatment of investments in software, to different prudential rules that apply to
institutions and insurance undertakings, and to the diversity of the financial sector in the Union, including nonregulated entities such as financial technology companies.

(28)

In order to avoid cliff-edge effects, it is necessary to grandfather the existing instruments with respect to certain
eligibility criteria. For liabilities issued before 27 June 2019, certain eligibility criteria for own funds instruments
and eligible liabilities should be waived. Such a grandfathering should apply to liabilities counting towards, where
applicable, the subordinated portion of TLAC, and the subordinated portion of the MREL under
Directive 2014/59/EU, as well as to liabilities counting towards, where applicable, the non-subordinated portion
of TLAC, and the non-subordinated portion of the MREL under Directive 2014/59/EU. For own funds
instruments, the grandfathering should end on 28 June 2025.

(29)

Eligible liabilities instruments, including those which have a residual maturity of less than one year, can only be
redeemed after the resolution authority has granted its prior permission. Such prior permission could also be
a general prior permission, in which case the redemption would have to occur within the limited period of time
and for a predetermined amount covered by the general prior permission.

(30)

Since the adoption of Regulation (EU) No 575/2013, the international standard on the prudential treatment of
institutions' exposures to CCPs has been amended in order to improve the treatment of institutions' exposures to
qualifying CCPs (QCCPs). Notable revisions of that standard included the use of a single method for determining
the own funds requirement for exposures due to default fund contributions, an explicit cap on the overall own
funds requirements applied to exposures to QCCPs, and a more risk-sensitive approach for capturing the value of
derivatives in the calculation of the hypothetical resources of a QCCP. At the same time, the treatment of
exposures to non-qualifying CCPs was left unchanged. Given that the revised international standards introduced
a treatment that is better suited to the central clearing environment, Union law should be amended to
incorporate those standards.

(31)

In order to ensure that institutions adequately manage their exposures in the form of units or shares in collective
investment undertakings (CIUs), the rules spelling out the treatment of those exposures should be risk sensitive
and should promote transparency with respect to the underlying exposures of CIUs. The BCBS has therefore
adopted a revised standard that sets a clear hierarchy of approaches to calculate risk-weighted exposure amounts
for those exposures. That hierarchy reflects the degree of transparency over the underlying exposures. Regulation
(EU) No 575/2013 should be aligned with those internationally agreed rules.

(32)

For an institution that provides a minimum value commitment to the ultimate benefit of retail clients for an
investment in a unit or share in a CIU including as part of a government-sponsored private pension scheme, no
payment by the institution or undertaking included in the same scope of prudential consolidation is required
unless the value of the customer's shares or units in the CIU falls below the guaranteed amount at one or more
points in time specified in the contract. The likelihood of the commitment being exercised is therefore low in
practice. Where an institution's minimum value commitment is limited to a percentage of the amount that
a client had originally invested into shares or units in a CIU (fixed-amount minimum value commitment) or to
an amount that depends on the performance of financial indicators or market indices up to a given time, any
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currently positive difference between the value of the customer's shares or units and the present value of the
guaranteed amount at a given date constitutes a buffer and reduces the risk for the institution to have to pay out
the guaranteed amount. All those reasons justify a reduced conversion factor.

(33)

For calculating the exposure value of derivative transactions under the counterparty credit risk framework,
Regulation (EU) No 575/2013 currently gives institutions the choice between three different standardised
approaches: the Standardised Method (SM), the Mark-to-Market Method (MtMM) and the Original Exposure
Method (OEM).

(34)

Those standardised approaches however do not recognise appropriately the risk-reducing nature of collateral in
the exposures. Their calibrations are outdated and they do not reflect the high level of volatility observed during
the financial crisis. Neither do they recognise appropriately netting benefits. To address those shortcomings, the
BCBS decided to replace the SM and the MtMM with a new standardised approach for computing the exposure
value of derivative exposures, the so-called Standardised Approach for Counterparty Credit Risk (SA-CCR). Given
that the revised international standards introduced a new standardised approach that is better suited to the central
clearing environment, Union law should be amended to incorporate those standards.

(35)

The SA-CCR is more risk sensitive than the SM and the MtMM and should therefore lead to own funds
requirements that better reflect the risks related to institutions' derivative transactions. At the same time, for
some of the institutions which currently use the MtMM the SA-CCR may prove to be too complex and
burdensome to implement. For institutions that meet predefined eligibility criteria, and for institutions that are
part of a group which meets those criteria on a consolidated basis, a simplified version of the SA-CCR (the
‘simplified SA-CCR’) should be introduced. Since such a simplified version will be less risk sensitive than the SACCR, it should be appropriately calibrated in order to ensure that it does not underestimate the exposure value of
derivative transactions.

(36)

For institutions which have limited derivative exposures and which currently use the MtMM or the OEM, both
the SA-CCR and the simplified SA-CCR could be too complex to implement. The OEM should therefore be
reserved as an alternative approach for those institutions that meet predefined eligibility criteria, and for
institutions that are part of a group which meets those criteria on a consolidated basis, but should be revised in
order to address its major shortcomings.

(37)

To guide an institution in its choice of permitted approaches clear criteria should be introduced. Those criteria
should be based on the size of the derivative activities of an institution which indicates the degree of sophisti
cation an institution should be able to comply with to compute the exposure value.

(38)

During the financial crisis, trading book losses for some institutions established in the Union were substantial.
For some of them, the level of capital required against those losses proved insufficient, leading them to seek
extraordinary public financial support. Those observations led the BCBS to remove a number of weaknesses in
the prudential treatment for trading book positions which are the own funds requirements for market risk.

(39)

In 2009, the first set of reforms was finalised at international level and transposed into Union law by means of
Directive 2010/76/EU of the European Parliament and of the Council (10). The 2009 reform, however, did not
address the structural weaknesses of the own funds requirements for market risk standards. The lack of clarity
about the boundary between the trading and banking books gave opportunities for regulatory arbitrage while the
lack of risk sensitivity of the own funds requirements for market risk did not allow to capture the full range of
risks to which institutions were exposed.

(10) Directive 2010/76/EU of the European Parliament and of the Council of 24 November 2010 amending Directives 2006/48/EC and
2006/49/EC as regards capital requirements for the trading book and for re-securitisations, and the supervisory review of remuneration
policies (OJ L 329, 14.12.2010, p. 3).
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(40)

The BCBS initiated the fundamental review of the trading book (FRTB) to address the structural weaknesses of the
own funds requirements for market risk standards. That work led to the publication in January 2016 of a revised
market risk framework. In December 2017, the Group of Central Bank Governors and Heads of Supervision
agreed to extend the implementation date of the revised market risk framework in order to allow institutions
additional time to develop the necessary systems infrastructure but also for the BCBS to address certain specific
issues related to the framework. This includes a review of the calibrations of the standardised and internal model
approaches to ensure consistency with the BCBSs original expectations. Upon finalisation of that review, and
before an impact assessment is performed to assess the impact of the resulting revisions to the FRTB framework
on institutions in the Union, all institutions that would be subject to the FRTB framework in the Union should
start reporting the calculations derived from the revised standardised approach. To that end, in order to make the
calculations for reporting requirements fully operational in line with international developments, the power to
adopt an act in accordance with Article 290 of the Treaty on the Functioning of the European Union (TFEU)
should be delegated to the Commission. The Commission should adopt that delegated act by 31 December 2019.
Institutions should start reporting that calculation no later than one year after the adoption of that delegated act.
In addition, institutions that obtain approval to use the revised internal model approach of the FRTB framework
for reporting purposes should also report the calculation under the internal model approach three years after its
full operationalisation.

(41)

Introducing reporting requirements for the FRTB approaches should be considered as a first step towards the full
implementation of the FRTB framework in the Union. Taking into account the final revisions to the FRTB
framework performed by the BCBS, the results of the impact of those revisions on institutions in the Union and
on the FRTB approaches already set out in this Regulation for reporting requirements, the Commission should
submit, where appropriate, a legislative proposal to the European Parliament and to the Council by 30 June 2020
on how the FRTB framework should be implemented in the Union to establish the own funds requirements for
market risk.

(42)

A proportionate treatment for market risk should also apply to institutions with limited trading book activities,
allowing more institutions with small trading book activities to apply the credit risk framework for banking book
positions as set out under a revised version of the derogation for small trading book business. The principle of
proportionality should also be taken into account when the Commission reassesses how institutions with
medium-sized trading book business should calculate the own funds requirements for market risk. In particular,
the calibration of the own funds requirements for market risk for institutions with medium-sized trading book
business should be reviewed in light of developments at international level. In the meantime, institutions with
medium-sized trading book business, as well institutions with small trading book business, should be exempted
from the reporting requirements under the FRTB.

(43)

The large exposures framework should be strengthened to improve the ability of institutions to absorb losses and
to better comply with international standards. To that end, a higher quality of capital should be used as a capital
base for the calculation of the large exposures limit and exposures to credit derivatives should be calculated in
accordance with the SA-CCR. Moreover, the limit on the exposures that G-SIIs may have towards other G-SIIs
should be lowered to reduce systemic risks related to interlinks among large institutions and the impact that the
default of G-SIIs counterparty may have on financial stability.

(44)

While the liquidity coverage ratio (LCR) ensures that institutions will be able to withstand severe stress on
a short-term basis, it does not ensure that those institutions will have a stable funding structure on a longer-term
horizon. It became thus apparent that a detailed binding stable funding requirement should be developed at
Union level which should be met at all times with the aim of preventing excessive maturity mismatches between
assets and liabilities and overreliance on short-term wholesale funding.

(45)

Consistent with the BCBSs stable funding standard, rules should, therefore, be adopted to define the stable
funding requirement as a ratio of an institution's amount of available stable funding to its amount of required
stable funding over a one-year horizon. That binding requirement should be called the net stable funding ratio
(NSFR) requirement. The amount of available stable funding should be calculated by multiplying the institution's
liabilities and own funds by appropriate factors that reflect their degree of reliability over the one-year horizon of
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the NSFR. The amount of required stable funding should be calculated by multiplying the institution's assets and
off-balance-sheet exposures by appropriate factors that reflect their liquidity characteristics and residual maturities
over the one-year horizon of the NSFR.

(46)

The NSFR should be expressed as a percentage and set at a minimum level of 100 %, which indicates that an
institution holds sufficient stable funding to meet its funding needs over a one-year horizon under both normal
and stressed conditions. Should its NSFR fall below the 100 % level, the institution should comply with the
specific requirements laid down in Regulation (EU) No 575/2013 for a timely restoration of its NSFR to the
minimum level. The application of supervisory measures in cases of non-compliance with the NSFR requirement
should not be automatic. Competent authorities should instead assess the reasons for non-compliance with the
NSFR requirement before defining potential supervisory measures.

(47)

In accordance with the recommendations made by EBA in its report of 15 December 2015 on net stable funding
requirements under Article 510 of Regulation (EU) No 575/2013 the rules for calculating the NSFR should be
closely aligned with the BCBSs standards, including developments in those standards regarding the treatment of
derivative transactions. The necessity to take into account some European specificities to ensure that the NSFR
requirement does not hinder the financing of the European real economy, however, justifies adopting some
adjustments to the NSFR developed by the BCBS for the definition of the European NSFR requirement. Those
adjustments due to the European context are recommended by EBA and relate mainly to specific treatments for:
pass-through models in general and covered bonds issuance in particular; trade finance activities; centralised
regulated savings; residential guaranteed loans; credit unions; CCPs and central securities depositories (CSDs) not
undertaking any significant maturity transformation. Those proposed specific treatments broadly reflect the
preferential treatment granted to those activities in the European LCR compared to the LCR developed by the
BCBS. Because the NSFR complements the LCR, those two ratios should be consistent in their definition and
calibration. This is in particular the case for required stable funding factors applied to LCR high quality liquid
assets for the calculation of the NSFR that should reflect the definitions and haircuts of the European LCR,
regardless of compliance with the general and operational requirements set out for the LCR calculation that are
not appropriate in the one-year horizon of the NSFR calculation.

(48)

Beyond European specificities, the treatment of derivative transactions in the NSFR developed by the BCBS could
have an important impact on institutions' derivative activities and, consequently, on European financial markets
and on the access to some operations for end-users. Derivative transactions and some interlinked transactions,
including clearing activities, could be unduly and disproportionately impacted by the introduction of the NSFR
developed by BCBS without having been subject to extensive quantitative impact studies and public consultation.
The additional requirement to hold between 5 % and 20 % of stable funding against gross derivative liabilities is
very widely seen as a rough measure to capture additional funding risks related to the potential increase of
derivative liabilities over a one-year horizon and is under review at BCBS level. That requirement, introduced at
a level of 5 % in line with the discretion left to jurisdictions by the BCBS to reduce the required stable funding
factor on gross derivative liabilities, could then be amended to take into account developments at the BCBS level
and to avoid possible unintended consequences such as hindering the good functioning of the European financial
markets and the provision of risk hedging tools to institutions and end-users, including corporates, to ensure
their financing as an objective of the capital markets union.

(49)

The asymmetric treatment by the BCBS of short-term funding, such as repos (stable funding not recognised) and
short-term lending, such as reverse repos (some stable funding required – 10 % if collateralised by level 1 high
quality liquid assets (HQLA) as defined in the LCR and 15 % for other transactions) with financial customers is
intended to discourage extensive short-term funding links between financial customers, because such links are
a source of interconnection and make it more difficult to resolve a particular institution without a contagion of
risk to the rest of the financial system in case of failure. However, the calibration of the asymmetry is
conservative and may affect the liquidity of securities usually used as collateral in short-term transactions, in
particular sovereign bonds, as institutions will probably reduce the volume of their operations on repo
markets. It could also undermine market-making activities, because repo markets facilitate the management of the
necessary inventory, thereby contradicting the objectives of the capital markets union. To allow for sufficient time
for institutions to progressively adapt to that conservative calibration, a transitional period, during which the
required stable funding factors would be temporarily reduced, should be introduced. The size of the temporary
reduction in the required stable funding factors should depend on the types of transactions and on the type of
collateral used in those transactions.
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(50)

In addition to the temporary recalibration of the BCBS required stable funding factor that applies to short-term
reverse repo transactions with financial customers secured by sovereign bonds, some other adjustments have
proven to be necessary to ensure that the introduction of the NSFR requirement does not hinder the liquidity of
sovereign bonds markets. The BCBS 5 % required stable funding factor that applies to level 1 HQLA, including
sovereign bonds, implies that institutions would need to hold ready available long-term unsecured funding in
such percentage regardless of the time during which they expect to hold such sovereign bonds. This could
potentially further incentivise institutions to deposit cash at central banks rather than to act as primary dealers
and provide liquidity in sovereign bond markets. Moreover, it is not consistent with the LCR that recognises the
full liquidity of those assets even in time of severe liquidity stress (0 % haircut). The required stable funding factor
of level 1 HQLA as defined in the European LCR, excluding extremely high quality covered bonds, should
therefore be reduced from 5 % to 0 %.

(51)

Furthermore, all level 1 HQLA as defined in the European LCR, excluding extremely high quality covered bonds,
received as variation margin in derivative contracts should offset derivative assets while the NSFR developed by
the BCBS only accepts cash respecting the conditions of the leverage framework to offset derivative assets. That
broader recognition of assets received as variation margin will contribute to the liquidity of sovereign bonds
markets, avoid penalising end-users that hold high amounts of sovereign bonds but few cash (like pension funds)
and avoid adding additional tensions on the demand for cash on repo markets.

(52)

The NSFR requirement should apply to institutions both on an individual and a consolidated basis, unless
competent authorities waive the application of the NSFR requirement on an individual basis. Where the
application of the NSFR requirement on an individual basis has not been waived, transactions between two
institutions belonging to the same group or to the same institutional protection scheme should in principle
receive symmetrical available and required stable funding factors to avoid a loss of funding in the internal market
and to not impede the effective liquidity management in European groups where liquidity is centrally managed.
Such preferential symmetrical treatments should only be granted to intragroup transactions where all the
necessary safeguards are in place, on the basis of additional criteria for cross-border transactions, and only with
the prior approval of the competent authorities involved as it cannot be assumed that institutions experiencing
difficulties in meeting their payment obligations will always receive funding support from other undertakings
belonging to the same group or to the same institutional protection scheme.

(53)

Small and non-complex institutions should be given the opportunity to use a simplified version of the NSFR
requirement. A simplified, less granular version of the NSFR should involve collecting a limited number of data
points, which would, reduce the complexity of the calculation for those institutions in accordance with the
principle of proportionality, while ensuring that those institutions still maintain a sufficient stable funding factor
by means of a calibration that should be at least as conservative as the one of the fully-fledged NSFR
requirement. However, competent authorities should be able to require small and non-complex institutions to
apply the fully-fledged NSFR requirement instead of the simplified version.

(54)

The consolidation of subsidiaries in third countries should take due account of the stable funding requirements
applicable in those countries. Accordingly, consolidation rules in the Union should not introduce a more
favourable treatment for available and required stable funding in third-country subsidiaries than the treatment
which is available under the national law of those third countries.

(55)

Institutions should be required to report to their competent authorities in the reporting currency the binding
detailed NSFR for all items and separately for items denominated in each significant currency to ensure an
appropriate monitoring of possible currencies mismatches. The NSFR requirement should not subject institutions
to any double reporting requirements or to reporting requirements not in line with the rules in force and
institutions should be granted sufficient time to get prepared to the entry into force of new reporting
requirements.

(56)

As the provision of meaningful and comparable information to the market on institutions' common key risk
metrics is a fundamental tenet of a sound banking system, it is essential to reduce information asymmetry as
much as possible and facilitate comparability of credit institutions' risk profiles within and across jurisdictions. The
BCBS published the revised Pillar 3 disclosure standards in January 2015 to enhance the comparability, quality
and consistency of institutions' regulatory disclosures to the market. It is, therefore, appropriate to amend the
existing disclosure requirements to implement those new international standards.
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(57)

Respondents to the Commission's call for evidence on the EU regulatory framework for financial services
regarded current disclosure requirements as disproportionate and burdensome for smaller institutions. Without
prejudice to aligning disclosures more closely with international standards, small and non-complex institutions
should be required to produce less frequent and detailed disclosures than their larger peers, thus reducing the
administrative burden to which they are subject.

(58)

Some clarifications should be made to the remuneration disclosures. The disclosure requirements relating to
remuneration as set out in this Regulation should be compatible with the aims of the remuneration rules, namely
to establish and maintain, for categories of staff whose professional activities have a material impact on the
institution's risk profile, remuneration policies and practices that are consistent with effective risk management.
Furthermore, institutions benefitting from a derogation from certain remuneration rules should be required to
disclose information concerning such derogation.

(59)

Small and medium-sized enterprises (SMEs) are one of the pillars of the Union's economy as they play
a fundamental role in creating economic growth and providing employment. Given the fact that SMEs carry
a lower systematic risk than larger corporates, capital requirements for SME exposures should be lower than
those for large corporates to ensure an optimal bank financing of SMEs. Currently, SME exposures of up to
EUR 1,5 million are subject to a 23,81 % reduction in risk weighted exposure amount. Given that the threshold
of EUR 1,5 million for an SME exposure is not indicative of a change in riskiness of an SME, reduction in capital
requirements should be extended to SME exposures of up to EUR 2,5 million and the part of an SME exposure
exceeding EUR 2,5 million should be subject to a 15 % reduction in capital requirements.

(60)

Investments in infrastructure are essential to strengthen Europe's competitiveness and to stimulate job creation.
The recovery and future growth of the Union economy depends largely on the availability of capital for strategic
investments of European significance in infrastructure, in particular broadband and energy networks, as well as
transport infrastructure including electromobility infrastructure, particularly in industrial centres; education,
research and innovation; and renewable energy and energy efficiency. The Investment Plan for Europe aims at
promoting additional funding to viable infrastructure projects through, inter alia, the mobilisation of additional
private sources of finance. For a number of potential investors the main concern is the perceived absence of
viable projects and the limited capacity to properly evaluate risk given their intrinsically complex nature.

(61)

In order to encourage private and public investments in infrastructure projects it is essential to lay down
a regulatory environment that is able to promote high quality infrastructure projects and reduce risks for
investors. In particular, own funds requirements for exposures to infrastructure projects should be reduced,
provided they comply with a set of criteria able to reduce their risk profile and enhance predictability of cash
flows. The Commission should review the provision on high quality infrastructure projects in order to assess: its
impact on the volume of infrastructure investments by institutions and the quality of investments having regard
to Union's objectives to move towards a low-carbon, climate-resilient and circular economy; and its adequacy
from a prudential standpoint. The Commission should also consider whether the scope of those provisions
should be extended to infrastructure investments by corporates.

(62)

As recommended by EBA, the European Supervisory Authority (European Securities and Markets Authority)
(ESMA) established by Regulation (EU) No 1095/2010 of the European Parliament and of the Council (11) and the
European Central Bank, CCPs, due to their distinct business model, should be exempted from the leverage ratio
requirement, because they are required to obtain a banking licence simply for the reason of being granted access
to overnight central bank facilities and to fulfil their roles as key vehicles for the achievement of important
political and regulatory objectives in the financial sector.

(11) Regulation (EU) No 1095/2010 of the European Parliament and of the Council of 24 November 2010 establishing a European
Supervisory Authority (European Securities and Markets Authority), amending Decision No 716/2009/EC and repealing Commission
Decision 2009/77/EC (OJ L 331, 15.12.2010, p. 84).
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(63)

Furthermore, exposures of CSDs authorised as credit institutions and exposures of credit institutions designated
in accordance with Article 54(2) of Regulation (EU) No 909/2014 of the European Parliament and of the
Council (12), such as cash balances resulting from the provision of cash accounts to, and accepting deposits from,
participants in a securities settlement system and holders of securities accounts, should be excluded from the
total exposure measure as they do not create a risk of excessive leverage as those cash balances are used solely for
the purpose of settling transaction in securities settlement systems.

(64)

Given that the guidance on additional own funds referred to in Directive 2013/36/EU is a capital target that
reflects supervisory expectations, it should not be subject either to mandatory disclosure or to the prohibition of
disclosure by competent authorities under Regulation (EU) No 575/2013 or that Directive.

(65)

In order to ensure an appropriate definition of some specific technical provisions of Regulation (EU)
No 575/2013 and to take into account possible developments in standards at international level, the power to
adopt acts in accordance with Article 290 TFEU should be delegated to the Commission: in respect of amending
the list of products or services the assets and liabilities of which can be considered as interdependent; in respect
of amending the list of multilateral development banks; in respect of amending market risk reporting
requirements; and in respect of specifying additional liquidity requirements. Before the adoption of those acts it is
of particular importance that the Commission carry out appropriate consultations during its preparatory work,
including at expert level, and that those consultations be conducted in accordance with the principles laid down
in the Inter-institutional Agreement of 13 April 2016 on Better Law-Making (13). In particular, to ensure equal
participation in the preparation of delegated acts, the European Parliament and the Council receive all documents
at the same time as Member States' experts, and their experts systematically have access to meetings of
Commission expert groups dealing with the preparation of delegated acts.

(66)

Technical standards should ensure the consistent harmonisation of the requirements laid down in Regulation (EU)
No 575/2013. As a body with highly specialised expertise, EBA should be mandated to develop draft regulatory
technical standards which do not involve policy choices, for submission to the Commission. Regulatory technical
standards should be developed in the areas of prudential consolidation, own funds, TLAC, the treatment of
exposures secured by mortgages on immovable property, equity investment into funds, the calculation of loss
given defaults under the Internal Ratings Based Approach for credit risk, market risk, large exposures and
liquidity. The Commission should be empowered to adopt those regulatory technical standards by means of
delegated acts pursuant to Article 290 TFEU and in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010. The Commission and EBA should ensure that those standards and requirements can be applied
by all institutions concerned in a manner that is proportionate to the nature, scale and complexity of those
institutions and their activities.

(67)

To facilitate the comparability of disclosures, EBA should be mandated to develop draft implementing technical
standards establishing standardised disclosure templates covering all substantial disclosure requirements set out in
Regulation (EU) No 575/2013. When developing those standards, EBA should take into account the size and
complexity of institutions, as well as the nature and level of risk of their activities. EBA should report on where
proportionality of the Union supervisory reporting package could be improved in terms of scope, granularity or
frequency and, at least, submit concrete recommendations as to how the average compliance costs for small
institutions can be reduced by ideally 20 % or more and at least 10 % by means of appropriate simplification of
requirements. EBA should be mandated to develop draft implementing technical standards that are to accompany
that report. The Commission should be empowered to adopt those implementing technical standards by means
of implementing acts pursuant to Article 291 TFEU and in accordance with Article 15 of Regulation (EU)
No 1093/2010.

(68)

In order to facilitate institutions' compliance with the rules set out in this Regulation and in
Directive 2013/36/EU, as well as with regulatory technical standards, implementing technical standards,
guidelines and templates adopted to implement those rules, EBA should develop an IT tool aimed at guiding
institutions through the relevant provisions, standards, guidelines and templates in relation to their size and
business model.

(12) Regulation (EU) No 909/2014 of the European Parliament and of the Council of 23 July 2014 on improving securities settlement in the
European Union and on central securities depositories and amending Directives 98/26/EC and 2014/65/EU and Regulation (EU)
No 236/2012 (OJ L 257, 28.8.2014, p. 1).
(13) OJ L 123, 12.5.2016, p. 1.
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(69)

In addition to the report on possible cost reductions, by 28 June 2020 EBA should – in cooperation with all
relevant authorities, namely those authorities that are responsible for prudential supervision, resolution and
deposit guarantee schemes and in particular the European System of Central Banks (ESCB) – prepare a feasibility
report regarding the development of a consistent and integrated system for collecting statistical data, resolution
data and prudential data. Taking into account the previous work of the ESCB on integrated data collection, that
report should provide a cost and benefit analysis regarding the creation of a central data collection point for an
integrated data reporting system as regards statistical and regulatory data for all institutions located in the Union.
Such a system should, amongst other things, use consistent definitions and standards for the data to be collected,
and guarantee a reliable and permanent exchange of information between the competent authorities thereby
ensuring strict confidentiality of the data collected, strong authentication and management of access right to the
system as well as cybersecurity. By centralising and harmonising the European reporting landscape in such a way,
the goal is to prevent multiple requests for similar or identical data from different authorities and thereby to sig
nificantly reduce the administrative and financial burden, both for the competent authorities and for the
institutions. If appropriate, and taking into account the feasibility report by EBA, the Commission should submit
to the European Parliament and to the Council a legislative proposal.

(70)

The relevant competent or designated authorities should aim at avoiding any form of duplicative or inconsistent
use of the macroprudential powers laid down in Regulation (EU) No 575/2013 and Directive 2013/36/EU. In
particular, the relevant competent or designated authorities should duly consider whether the measures that they
take under Article 124, 164 or 458 of Regulation (EU) No 575/2013 duplicate or are inconsistent with other
existing or upcoming measures under Article 133 of Directive 2013/36/EU.

(71)

In view of the amendments to the treatment of exposures to QCCPs, specifically to the treatment of institutions'
contributions to QCCPs' default funds, laid down in this Regulation, the relevant provisions in Regulation (EU)
No 648/2012 (14) which were introduced therein by Regulation (EU) No 575/2013 and which spell out the
calculation of the hypothetical capital of CCPs that is then used by institutions to calculate their own funds
requirements should therefore be amended accordingly.

(72)

Since the objectives of this Regulation, namely to reinforce and refine already existing Union legal acts ensuring
uniform prudential requirements that apply to institutions throughout the Union, cannot be sufficiently achieved
by the Member States but can rather, by reason of their scale and effects, be better achieved at Union level, the
Union may adopt measures, in accordance with the principle of subsidiarity as set out in Article 5 of the Treaty
on European Union. In accordance with the principle of proportionality, as set out in that Article, this Regulation
does not go beyond what is necessary in order to achieve those objectives.

(73)

In order to allow for orderly divesting from insurance holdings which are not subject to supplementary
supervision, an amended version of the transitional provisions in relation to the exemption from deducting
equity holdings in insurance companies should be applied, with retroactive effect from 1 January 2019.

(74)

Regulation (EU) No 575/2013 should therefore be amended accordingly,

HAVE ADOPTED THIS REGULATION:

Article 1
Amendments to Regulation (EU) No 575/2013
Regulation (EU) No 575/2013 is amended as follows:
(1) Articles 1 and 2 are replaced by the following:
‘Article 1
Scope
This Regulation lays down uniform rules concerning general prudential requirements that institutions, financial
holding companies and mixed financial holding companies supervised under Directive 2013/36/EU shall comply
with in relation to the following items:
(a) own funds requirements relating to entirely quantifiable, uniform and standardised elements of credit risk,
market risk, operational risk, settlement risk and leverage;
(14) Regulation (EU) No 648/2012 of the European Parliament and of the Council of 4 July 2012 on OTC derivatives, central counterparties
and trade repositories (OJ L 201, 27.7.2012, p. 1).
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(b) requirements limiting large exposures;
(c) liquidity requirements relating to entirely quantifiable, uniform and standardised elements of liquidity risk;
(d) reporting requirements related to points (a), (b) and (c);
(e) public disclosure requirements.
This Regulation lays down uniform rules concerning the own funds and eligible liabilities requirements that
resolution entities that are global systemically important institutions (G-SIIs) or part of G-SIIs and material
subsidiaries of non-EU G-SIIs shall comply with.
This Regulation does not govern publication requirements for competent authorities in the field of prudential
regulation and supervision of institutions as set out in Directive 2013/36/EU.
Article 2
Supervisory powers
1.
For the purpose of ensuring compliance with this Regulation, competent authorities shall have the powers
and shall follow the procedures set out in Directive 2013/36/EU and in this Regulation.
2.
For the purpose of ensuring compliance with this Regulation, resolution authorities shall have the powers
and shall follow the procedures set out in Directive 2014/59/EU of the European Parliament and of the
Council (*) and in this Regulation.
3.
For the purpose of ensuring compliance with the requirements concerning own funds and eligible liabilities,
competent authorities and resolution authorities shall cooperate.
4.
For the purpose of ensuring compliance within their respective competences, the Single Resolution Board
established by Article 42 of Regulation (EU) No 806/2014 of the European Parliament and of the Council (**),
and the European Central Bank with regard to matters relating to the tasks conferred on it by Council Regulation
(EU) No 1024/2013 (***), shall ensure the regular and reliable exchange of relevant information.
(*) Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 establishing
a framework for the recovery and resolution of credit institutions and investment firms and amending
Council Directive 82/891/EEC, and Directives 2001/24/EC, 2002/47/EC, 2004/25/EC, 2005/56/EC,
2007/36/EC, 2011/35/EU, 2012/30/EU and 2013/36/EU, and Regulations (EU) No 1093/2010 and (EU)
No 648/2012, of the European Parliament and of the Council (OJ L 173, 12.6.2014, p. 190).
(**) Regulation (EU) No 806/2014 of the European Parliament and of the Council of 15 July 2014 establishing
uniform rules and a uniform procedure for the resolution of credit institutions and certain investment firms
in the framework of a Single Resolution Mechanism and a Single Resolution Fund and amending Regulation
(EU) No 1093/2010 (OJ L 225, 30.7.2014, p. 1).
(***) Council Regulation (EU) No 1024/2013 of 15 October 2013 conferring specific tasks on the European
Central Bank concerning policies relating to the prudential supervision of credit institutions (OJ L 287,
29.10.2013, p. 63).’;
(2) Article 4 is amended as follows:
(a) paragraph 1 is amended as follows:
(i)

point (7) is replaced by the following:
‘(7) ‘collective investment undertaking’ or ‘CIU’ means a UCITS as defined in Article 1(2) of
Directive 2009/65/EC of the European Parliament and of the Council (*) or an alternative
investment fund (AIF) as defined in point (a) of Article 4(1) of Directive 2011/61/EU of the
European Parliament and of the Council (**);
(*) Directive 2009/65/EC of the European Parliament and of the Council of 13 July 2009 on the
coordination of laws, regulations and administrative provisions relating to undertakings for
collective investment in transferable securities (UCITS) (OJ L 302, 17.11.2009, p. 32).
(**) Directive 2011/61/EU of the European Parliament and of the Council of 8 June 2011 on
Alternative Investment Fund Managers and amending Directives 2003/41/EC and 2009/65/EC and
Regulations (EC) No 1060/2009 and (EU) No 1095/2010 (OJ L 174, 1.7.2011, p. 1).’;
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point (20) is replaced by the following:
‘(20) ‘financial holding company’ means a financial institution, the subsidiaries of which are exclusively
or mainly institutions or financial institutions, and which is not a mixed financial holding
company; the subsidiaries of a financial institution are mainly institutions or financial institutions
where at least one of them is an institution and where more than 50 % of the financial institution's
equity, consolidated assets, revenues, personnel or other indicator considered relevant by the
competent authority are associated with subsidiaries that are institutions or financial institutions;’;

(iii) point (26) is replaced by the following:
‘(26) ‘financial institution’ means an undertaking other than an institution and other than a pure
industrial holding company, the principal activity of which is to acquire holdings or to pursue one
or more of the activities listed in points 2 to 12 and point 15 of Annex I to
Directive 2013/36/EU, including a financial holding company, a mixed financial holding company,
a payment institution as defined in point (4) of Article 4 of Directive (EU) 2015/2366 of the
European Parliament and of the Council (*), and an asset management company, but excluding
insurance holding companies and mixed-activity insurance holding companies as defined,
respectively, in points (f) and (g) of Article 212(1) of Directive 2009/138/EC;
(*) Directive (EU) 2015/2366 of the European Parliament and of the Council of 25 November 2015 on
payment services in the internal market, amending Directives 2002/65/EC, 2009/110/EC
and 2013/36/EU and Regulation (EU) No 1093/2010, and repealing Directive 2007/64/EC
(OJ L 337, 23.12.2015, p. 35).’;

(iv)

point (28) is replaced by the following:
‘(28) ‘parent institution in a Member State’ means an institution in a Member State which has an
institution, a financial institution or an ancillary services undertaking as a subsidiary or which
holds a participation in an institution, financial institution or ancillary services undertaking, and
which is not itself a subsidiary of another institution authorised in the same Member State, or of
a financial holding company or mixed financial holding company set up in the same
Member State;’;

(v)

the following points are inserted:
‘(29a) ‘parent investment firm in a Member State’ means a parent institution in a Member State that is
an investment firm;
(29b) ‘EU parent investment firm’ means an EU parent institution that is an investment firm;
(29c) ‘parent credit institution in a Member State’ means a parent institution in a Member State that is
a credit institution;
(29d) ‘EU parent credit institution’ means an EU parent institution that is a credit institution;’;

(vi)

in point (39), the following paragraph is added:
‘Two or more natural or legal persons who fulfil the conditions set out in point (a) or (b) because of
their direct exposure to the same CCP for clearing activities purposes are not considered as constituting
a group of connected clients;’;

(vii) point (41) is replaced by the following:
‘(41) ‘consolidating supervisor’ means a competent authority responsible for the exercise of supervision
on a consolidated basis in accordance with Article 111 of Directive 2013/36/EU;’;
(viii) in point (71), the introductory phrase in point (b) is replaced by the following:
‘(b) for the purposes of Article 97 it means the sum of the following:’;
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in point (72), point (a) is replaced by the following:
‘(a) it is a regulated market or a third-country market that is considered to be equivalent to a regulated
market in accordance with the procedure set out in point (a) of Article 25(4) of
Directive 2014/65/EU of the European Parliament and of the Council (*);
(*) Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets
in financial instruments and amending Directive 2002/92/EC and Directive 2011/61/EU (OJ L 173,
12.6.2014, p. 349).’;

(x)

point (86) is replaced by the following:
‘(86) ‘trading book’ means all positions in financial instruments and commodities held by an institution
either with trading intent or to hedge positions held with trading intent in accordance with
Article 104;’;

(xi)

point (91) is replaced by the following:
‘(91) ‘trade exposure’ means a current exposure, including a variation margin due to the clearing
member but not yet received, and any potential future exposure of a clearing member or a client,
to a CCP arising from contracts and transactions listed in points (a), (b) and (c) of Article 301(1),
as well as initial margin;’;

(xii) point (96) is replaced by the following:
‘(96) ‘internal hedge’ means a position that materially offsets the component risk elements between
a trading book position and one or more non-trading book positions or between two trading
desks;’;
(xiii) in point (127), point (a) is replaced by the following:
‘(a) the institutions fall within the same institutional protection scheme as referred to in Article 113(7)
or are permanently affiliated with a network to a central body;’;
(xiv) point (128) is replaced by the following:
‘(128) ‘distributable items’ means the amount of the profits at the end of the last financial year plus any
profits brought forward and reserves available for that purpose, before distributions to holders of
own funds instruments, less any losses brought forward, any profits which are non-distributable
pursuant to Union or national law or the institution's by-laws and any sums placed in non-distri
butable reserves in accordance with national law or the statutes of the institution, in each case
with respect to the specific category of own funds instruments to which Union or national law,
institutions' by-laws, or statutes relate; such profits, losses and reserves being determined on the
basis of the individual accounts of the institution and not on the basis of the consolidated
accounts;’;
(xv) the following points are added:
‘(130) ‘resolution authority’ means a resolution authority as defined in point (18) of Article 2(1) of
Directive 2014/59/EU;
(131) ‘resolution entity’ means a resolution entity as defined in point (83a) of Article 2(1) of
Directive 2014/59/EU;
(132) ‘resolution group’ means a resolution group as defined in point (83b) of Article 2(1) of
Directive 2014/59/EU;
(133) ‘global systemically important institution’ or ‘G-SII’ means a G-SII that has been identified in
accordance with Article 131(1) and (2) of Directive 2013/36/EU;
(134) ‘non-EU global systemically important institution’ or ‘non-EU G-SII’ means a global systemically
important banking group or a bank (G-SIBs) that is not a G-SII and that is included in the list of
G-SIBs published by the Financial Stability Board, as regularly updated;
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(135) ‘material subsidiary’ means a subsidiary that on an individual or consolidated basis meets any of
the following conditions:
(a) the subsidiary holds more than 5 % of the consolidated risk-weighted assets of its original
parent undertaking;
(b) the subsidiary generates more than 5 % of the total operating income of its original parent
undertaking;
(c) the total exposure measure, referred to in Article 429(4) of this Regulation, of the subsidiary
is more than 5 % of the consolidated total exposure measure of its original parent
undertaking;
for the purpose of determining the material subsidiary, where Article 21b(2) of
Directive 2013/36/EU applies, the two intermediate EU parent undertakings shall count as
a single subsidiary on the basis of their consolidated situation;
(136) ‘G-SII entity’ means an entity with legal personality that is a G-SII or is part of a G-SII or of
a non-EU G-SII;
(137) ‘bail-in tool’ means a bail-in tool as defined in point (57) of Article 2(1) of Directive 2014/59/EU;
(138) ‘group’ means a group of undertakings of which at least one is an institution and which consists
of a parent undertaking and its subsidiaries, or of undertakings that are related to each other as
set out in Article 22 of Directive 2013/34/EU of the European Parliament and of the Council (*);
(139) ‘securities financing transaction’ means a repurchase transaction, a securities or commodities
lending or borrowing transaction, or a margin lending transaction;
(140) ‘initial margin’ or ‘IM’ means any collateral, other than variation margin, collected from or posted
to an entity to cover the current and potential future exposure of a transaction or of a portfolio
of transactions in the period needed to liquidate those transactions, or to re-hedge their market
risk, following the default of the counterparty to the transaction or portfolio of transactions;
(141) ‘market risk’ means the risk of losses arising from movements in market prices, including in
foreign exchange rates or commodity prices;
(142) ‘foreign exchange risk’ means the risk of losses arising from movements in foreign exchange
rates;
(143) ‘commodity risk’ means the risk of losses arising from movements in commodity prices;
(144) ‘trading desk’ means a well-identified group of dealers set up by the institution to jointly manage
a portfolio of trading book positions in accordance with a well-defined and consistent business
strategy and operating under the same risk management structure;
(145) ‘small and non-complex institution’ means an institution that meets all the following conditions:
(a) it is not a large institution;
(b) the total value of its assets on an individual basis or, where applicable, on a consolidated
basis in accordance with this Regulation and Directive 2013/36/EU is on average equal to or
less than the threshold of EUR 5 billion over the four-year period immediately preceding the
current annual reporting period; Member States may lower that threshold;
(c) it is not subject to any obligations, or is subject to simplified obligations, in relation to
recovery and resolution planning in accordance with Article 4 of Directive 2014/59/EU;
(d) its trading book business is classified as small within the meaning of Article 94(1);
(e) the total value of its derivative positions held with trading intent does not exceed 2 % of its
total on- and off-balance-sheet assets and the total value of its overall derivative positions
does not exceed 5 %, both calculated in accordance with Article 273a(3);
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(f) more than 75 % of both the institution's consolidated total assets and liabilities, excluding in
both cases the intragroup exposures, relate to activities with counterparties located in the
European Economic Area;
(g) the institution does not use internal models to meet the prudential requirements in
accordance with this Regulation except for subsidiaries using internal models developed at
the group level, provided that the group is subject to the disclosure requirements laid down
in Article 433a or 433c on a consolidated basis;
(h) the institution has not communicated to the competent authority an objection to being
classified as a small and non-complex institution;
(i) the competent authority has not decided that the institution is not to be considered a small
and non-complex institution on the basis of an analysis of its size, interconnectedness,
complexity or risk profile;
(146) ‘large institution’ means an institution that meets any of the following conditions:
(a) it is a G-SII;
(b) it has been identified as an other systemically important institution (O-SII) in accordance with
Article 131(1) and (3) of Directive 2013/36/EU;
(c) it is, in the Member State in which it is established, one of the three largest institutions in
terms of total value of assets;
(d) the total value of its assets on an individual basis or, where applicable, on the basis of its
consolidated situation in accordance with this Regulation and Directive 2013/36/EU is equal
to or greater than EUR 30 billion;
(147) ‘large subsidiary’ means a subsidiary that qualifies as a large institution;
(148) ‘non-listed institution’ means an institution that has not issued securities that are admitted to
trading on a regulated market of any Member State, within the meaning of point (21) of
Article 4(1) of Directive 2014/65/EU;
(149) ‘financial report’ means, for the purposes of Part Eight, a financial report within the meaning of
Articles 4 and 5 of Directive 2004/109/EC of the European Parliament and of the Council (**).
(*) Directive 2013/34/EU of the European Parliament and of the Council of 26 June 2013 on the
annual financial statements, consolidated financial statements and related reports of certain types of
undertakings, amending Directive 2006/43/EC of the European Parliament and of the Council and
repealing Council Directives 78/660/EEC and 83/349/EEC (OJ L 182, 29.6.2013, p. 19).
(**) Directive 2004/109/EC of the European Parliament and of the Council of 15 December 2004 on
the harmonisation of transparency requirements in relation to information about issuers whose
securities are admitted to trading on a regulated market and amending Directive 2001/34/EC
(OJ L 390, 31.12.2004, p. 38).’;
(b) the following paragraph is added:
‘4. EBA shall develop draft regulatory technical standards specifying in which circumstances the conditions
set out in point (39) of paragraph 1 are met.
EBA shall submit those draft regulatory technical standards to the Commission by 28 June 2020.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.’;
(3) Article 6 is amended as follows:
(a) paragraph 1 is replaced by the following:
‘1. Institutions shall comply with the obligations laid down in Parts Two, Three, Four, Seven, Seven A and
Eight of this Regulation and in Chapter 2 of Regulation (EU) 2017/2402 on an individual basis, with the
exception of point (d) of Article 430(1) of this Regulation.’;
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(b) the following paragraph is inserted:
‘1a. By way of derogation from paragraph 1 of this Article, only institutions identified as resolution entities
that are also G-SIIs or that are part of a G-SII, and that do not have subsidiaries shall comply with the
requirement laid down in Article 92a on an individual basis.
Material subsidiaries of a non-EU G-SII shall comply with Article 92b on an individual basis, where they meet
all the following conditions:
(a) they are not resolution entities;
(b) they do not have subsidiaries;
(c) they are not the subsidiaries of an EU parent institution.’;
(c) paragraphs 3, 4 and 5 are replaced by the following:
‘3. No institution which is either a parent undertaking or a subsidiary, and no institution included in the
consolidation pursuant to Article 18, shall be required to comply with the obligations laid down in Part Eight
on an individual basis.
By way of derogation from the first subparagraph of this paragraph, the institutions referred to in
paragraph 1a of this Article shall comply with Article 437a and point (h) of Article 447 on an individual
basis.
4.
Credit institutions, and investment firms that are authorised to provide the investment services and
activities listed in points (3) and (6) of Section A of Annex I to Directive 2014/65/EU, shall comply with the
obligations laid down in Part Six and in point (d) of Article 430(1) of this Regulation on an individual basis.
The following institutions shall not be required to comply with Article 413(1) and the associated liquidity
reporting requirements laid down in Part Seven A of this Regulation:
(a) institutions which are also authorised in accordance with Article 14 of Regulation (EU) No 648/2012;
(b) institutions which are also authorised in accordance with Article 16 and point (a) of Article 54(2) of
Regulation (EU) No 909/2014 of the European Parliament and of the Council (*), provided that they do
not perform any significant maturity transformation; and
(c) institutions which are designated in accordance with point (b) of Article 54(2) of Regulation (EU)
No 909/2014, provided that:
(i) their activities are limited to offering banking-type services, which are listed in points (a) to (e) of
Section C of the Annex to that Regulation, to central securities depositories authorised in accordance
with Article 16 of that Regulation; and
(ii) they do not perform any significant maturity transformation.
Pending the report from the Commission in accordance with Article 508(3), competent authorities may
exempt investment firms from complying with the obligations laid down in Part Six and point (d) of
Article 430(1) taking into account the nature, scale and complexity of their activities.
5.
Investment firms referred to in Articles 95(1) and 96(1) of this Regulation, institutions for which
competent authorities have exercised the derogation specified in Article 7(1) or (3) of this Regulation, and
institutions which are also authorised in accordance with Article 14 of Regulation (EU) No 648/2012, shall
not be required to comply with the obligations laid down in Part Seven and the associated leverage ratio
reporting requirements laid down in Part Seven A of this Regulation on an individual basis.
(*) Regulation (EU) No 909/2014 of the European Parliament and of the Council of 23 July 2014 on
improving securities settlement in the European Union and on central securities depositories and
amending Directives 98/26/EC and 2014/65/EU and Regulation (EU) No 236/2012 (OJ L 257, 28.8.2014,
p. 1).’;
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(4) Article 8 is amended as follows:
(a) in paragraph 1, point (b) is replaced by the following:
‘(b) the parent institution on a consolidated basis or the subsidiary institution on a sub-consolidated basis
monitors and has oversight at all times over the liquidity positions of all institutions within the group or
sub-group, that are subject to the waiver, monitors and has oversight at all times over the funding
positions of all institutions within the group or sub-group where the net stable funding ratio (NSFR)
requirement set out in Title IV of Part Six is waived, and ensures a sufficient level of liquidity, and of
stable funding where the NSFR requirement set out in Title IV of Part Six is waived, for all of those
institutions;’;
(b) in paragraph 3, points (b) and (c) are replaced by the following:
‘(b) the distribution of amounts, location and ownership of the required liquid assets to be held within the
single liquidity sub-group, where the liquidity coverage ratio (LCR) requirement as laid down in the
delegated act referred to in Article 460(1) is waived, and the distribution of amounts and location of
available stable funding within the single liquidity sub-group, where the NSFR requirement set out in Title
IV of Part Six is waived;
(c) the determination of minimum amounts of liquid assets to be held by institutions for which the
application of the LCR requirement as laid down in the delegated act referred to in Article 460(1) is
waived and the determination of minimum amounts of available stable funding to be held by institutions
for which the application of the NSFR requirement set out in Title IV of Part Six is waived;’;
(c) the following paragraph is added:
‘6. Where, in accordance with this Article, a competent authority waives, in part or in full, the application
of Part Six for an institution, it may also waive the application of the associated liquidity reporting
requirements under point (d) of Article 430(1) for that institution.’;
(5) in Article 10(1), the introductory phrase of the first subparagraph is replaced by the following:
‘1. Competent authorities may, in accordance with national law, partially or fully waive the application of the
requirements set out in Parts Two to Eight of this Regulation and Chapter 2 of Regulation (EU) 2017/2402 to one
or more credit institutions situated in the same Member State and which are permanently affiliated to a central
body which supervises them and which is established in the same Member State, if the following conditions are
met:’;
(6) Article 11 is amended as follows:
(a) paragraphs 1 and 2 are replaced by the following:
‘1. Parent institutions in a Member State shall comply, to the extent and in the manner set out in
Article 18, with the obligations laid down in Parts Two, Three, Four, Seven and Seven A on the basis of their
consolidated situation, with the exception of point (d) of Article 430(1). The parent undertakings and their
subsidiaries that are subject to this Regulation shall set up a proper organisational structure and appropriate
internal control mechanisms in order to ensure that the data required for consolidation are duly processed
and forwarded. In particular, they shall ensure that subsidiaries not subject to this Regulation implement
arrangements, processes and mechanisms to ensure proper consolidation.
2.
For the purpose of ensuring that the requirements of this Regulation are applied on a consolidated
basis, the terms ‘institution’, ‘parent institution in a Member State’, ‘EU parent institution’ and ‘parent
undertaking’, as the case may be, shall also refer to:
(a) a financial holding company or mixed financial holding company approved in accordance with
Article 21a of Directive 2013/36/EU;
(b) a designated institution controlled by a parent financial holding company or parent mixed financial
holding company where such a parent is not subject to approval in accordance with Article 21a(4) of
Directive 2013/36/EU;
(c) a financial holding company, mixed financial holding company or institution designated in accordance
with point (d) of Article 21a(6) of Directive 2013/36/EU.
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The consolidated situation of an undertaking referred to in point (b) of the first subparagraph of this
paragraph shall be the consolidated situation of the parent financial holding company or the parent mixed
financial holding company that is not subject to approval in accordance with Article 21a(4) of
Directive 2013/36/EU. The consolidated situation of an undertaking referred to in point (c) of the first
subparagraph of this paragraph shall be the consolidated situation of its parent financial holding company or
parent mixed financial holding company.’;
(b) paragraph 3 is deleted;
(c) the following paragraph is inserted:
‘3a. By way of derogation from paragraph 1 of this Article, only parent institutions identified as resolution
entities that are G-SIIs, part of a G-SII or part of a non-EU G-SII shall comply with Article 92a of this
Regulation on a consolidated basis, to the extent and in the manner set out in Article 18 of this Regulation.
Only EU parent undertakings that are a material subsidiary of a non-EU G-SII and are not resolution entities
shall comply with Article 92b of this Regulation on a consolidated basis to the extent and in the manner set
out in Article 18 of this Regulation. Where Article 21b(2) of Directive 2013/36/EU applies, the two
intermediate EU parent undertakings jointly identified as a material subsidiary shall each comply with
Article 92b of this Regulation on the basis of their consolidated situation.’;
(d) paragraphs 4 and 5 are replaced by the following:
‘4. EU parent institutions shall comply with Part Six and point (d) of Article 430(1) of this Regulation on
the basis of their consolidated situation where the group comprises one or more credit institutions or
investment firms that are authorised to provide the investment services and activities listed in points (3) and
(6) of Section A of Annex I to Directive 2014/65/EU. Pending the report from the Commission referred to in
Article 508(2) of this Regulation, and where the group comprises only investment firms, competent
authorities may exempt the EU parent institutions from compliance with Part Six and point (d) of
Article 430(1) of this Regulation on a consolidated basis, taking into account the nature, scale and complexity
of the investment firm's activities.
Where a waiver has been granted under Article 8(1) to (5), the institutions and, where applicable, the financial
holding companies or mixed financial holding companies that are part of a liquidity sub-group shall comply
with Part Six and point (d) of Article 430(1) on a consolidated basis or on the sub-consolidated basis of the
liquidity sub-group.
5.
Where Article 10 of this Regulation applies, the central body referred to in that Article shall comply
with the requirements of Parts Two to Eight of this Regulation and Chapter 2 of Regulation (EU) 2017/2402
on the basis of the consolidated situation of the whole as constituted by the central body together with its
affiliated institutions.
6.
In addition to the requirements laid down in paragraphs 1 to 5 of this Article, and without prejudice to
other provisions of this Regulation and Directive 2013/36/EU, when it is justified for supervisory purposes by
the specificities of the risk or of the capital structure of an institution or where Member States adopt national
laws requiring the structural separation of activities within a banking group, competent authorities may
require an institution to comply with the obligations laid down in Parts Two to Eight of this Regulation and
in Title VII of Directive 2013/36/EU on a sub-consolidated basis.
The application of the approach set out in the first subparagraph shall be without prejudice to effective
supervision on a consolidated basis and shall neither entail disproportionate adverse effects on the whole or
parts of the financial system in other Member States or in the Union as a whole nor form or create an
obstacle to the functioning of the internal market.’;
(7) Article 12 is deleted;
(8) the following article is inserted:
‘Article 12a
Consolidated calculation for G-SIIs with multiple resolution entities
Where at least two G-SII entities belonging to the same G-SII are resolution entities, the EU parent institution of
that G-SII shall calculate the amount of own funds and eligible liabilities referred to in point (a) of Article 92a(1)
of this Regulation. That calculation shall be undertaken on the basis of the consolidated situation of the EU
parent institution as if it were the only resolution entity of the G-SII.
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Where the amount calculated in accordance with the first paragraph of this Article is lower than the sum of the
amounts of own funds and eligible liabilities referred to in point (a) of Article 92a(1) of this Regulation of all
resolution entities belonging to that G-SII, the resolution authorities shall act in accordance with Articles 45d(3)
and 45h(2) of Directive 2014/59/EU.
Where the amount calculated in accordance with the first paragraph of this Article is higher than the sum of the
amounts of own funds and eligible liabilities referred to in point (a) of Article 92a(1) of this Regulation of all
resolution entities belonging to that G-SII, the resolution authorities may act in accordance with Articles 45d(3)
and 45h(2) of Directive 2014/59/EU.’;
(9) Articles 13 and 14 are replaced by the following:
‘Article 13
Application of disclosure requirements on a consolidated basis
1.

EU parent institutions shall comply with Part Eight on the basis of their consolidated situation.

Large subsidiaries of EU parent institutions shall disclose the information specified in Articles 437, 438, 440,
442, 450, 451, 451a and 453 on an individual basis or, where applicable in accordance with this Regulation and
Directive 2013/36/EU, on a sub-consolidated basis.
2.
Institutions identified as resolution entities that are G-SIIs or that are part of a G-SII shall comply with
Article 437a and point (h) of Article 447 on the basis of the consolidated situation of their resolution group.
3.
The first subparagraph of paragraph 1 shall not apply to EU parent institutions, EU parent financial holding
companies, EU parent mixed financial holding companies or resolution entities where they are included in
equivalent disclosures on a consolidated basis provided by a parent undertaking established in a third country.
The second subparagraph of paragraph 1 shall apply to subsidiaries of parent undertakings established in a third
country where those subsidiaries qualify as large subsidiaries.
4.
Where Article 10 applies, the central body referred to in that Article shall comply with Part Eight on the
basis of the consolidated situation of the central body. Article 18(1) shall apply to the central body and the
affiliated institutions shall be treated as subsidiaries of the central body.

Article 14
Application of requirements of Article 5 of Regulation (EU) 2017/2402 on a consolidated basis
1.
Parent undertakings and their subsidiaries that are subject to this Regulation shall be required to meet the
obligations laid down in Article 5 of Regulation (EU) 2017/2402 on a consolidated or sub-consolidated basis, to
ensure that their arrangements, processes and mechanisms required by those provisions are consistent and wellintegrated and that any data and information relevant to the purpose of supervision can be produced. In
particular, they shall ensure that subsidiaries that are not subject to this Regulation implement arrangements,
processes and mechanisms to ensure compliance with those provisions.
2.
Institutions shall apply an additional risk weight in accordance with Article 270a of this Regulation when
applying Article 92 of this Regulation on a consolidated or sub-consolidated basis if the requirements laid down
in Article 5 of Regulation (EU) 2017/2402 are breached at the level of an entity established in a third country
included in the consolidation in accordance with Article 18 of this Regulation if the breach is material in relation
to the overall risk profile of the group.’;
(10) in Article 15(1), the introductory phrase of the first subparagraph is replaced by the following:
‘1. The consolidating supervisor may waive, on a case-by-case basis, the application of Part Three, the
associated reporting requirements in Part Seven A of this Regulation, and Chapter 4 of Title VII of
Directive 2013/36/EU, with the exception of point (d) of Article 430(1) of this Regulation on a consolidated
basis, provided that the following conditions exist:’;
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(11) Article 16 is replaced by the following:
‘Article 16
Derogation from the application of the leverage ratio requirements on a consolidated basis for groups of
investment firms
Where all entities in a group of investment firms, including the parent entity, are investment firms that are
exempt from the application of the requirements laid down in Part Seven on an individual basis in accordance
with Article 6(5), the parent investment firm may choose not to apply the requirements laid down in Part Seven
and the associated leverage ratio reporting requirements in Part Seven A on a consolidated basis.’;
(12) Article 18 is replaced by the following:
‘Article 18
Methods of prudential consolidation
1.
Institutions, financial holding companies and mixed financial holding companies that are required to
comply with the requirements referred to in Section 1 of this Chapter on the basis of their consolidated situation
shall carry out a full consolidation of all institutions and financial institutions that are their
subsidiaries. Paragraphs 3 to 6 and paragraph 9 of this Article shall not apply where Part Six and point (d) of
Article 430(1) apply on the basis of the consolidated situation of an institution, financial holding company or
mixed financial holding company or on the sub-consolidated situation of a liquidity sub-group as set out in
Articles 8 and 10.
For the purposes of Article 11(3a), institutions that are required to comply with the requirements referred to in
Article 92a or 92b on a consolidated basis shall carry out a full consolidation of all institutions and financial
institutions that are their subsidiaries in the relevant resolution groups.
2.
Ancillary services undertakings shall be included in consolidation in the cases, and in accordance with the
methods, laid down in this Article.
3.
Where undertakings are related within the meaning of Article 22(7) of Directive 2013/34/EU, competent
authorities shall determine how consolidation is to be carried out.
4.
The consolidating supervisor shall require the proportional consolidation according to the share of capital
held of participations in institutions and financial institutions managed by an undertaking included in the consoli
dation together with one or more undertakings not included in the consolidation, where the liability of those
undertakings is limited to the share of the capital they hold.
5.
In the case of participations or capital ties other than those referred to in paragraphs 1 and 4, competent
authorities shall determine whether and how consolidation is to be carried out. In particular, they may permit or
require the use of the equity method. That method shall not, however, constitute inclusion of the undertakings
concerned in supervision on a consolidated basis.
6.
Competent authorities shall determine whether and how consolidation is to be carried out in the following
cases:
(a) where, in the opinion of the competent authorities, an institution exercises a significant influence over one or
more institutions or financial institutions, but without holding a participation or other capital ties in those
institutions; and
(b) where two or more institutions or financial institutions are placed under single management other than
pursuant to a contract, clauses of their memoranda or articles of association.
In particular, competent authorities may permit or require the use of the method provided for in Article 22(7),
(8) and (9) of Directive 2013/34/EU. That method shall not, however, constitute inclusion of the undertakings
concerned in consolidated supervision.
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7.
Where an institution has a subsidiary which is an undertaking other than an institution, a financial
institution or an ancillary services undertaking or holds a participation in such an undertaking, it shall apply to
that subsidiary or participation the equity method. That method shall not, however, constitute inclusion of the
undertakings concerned in supervision on a consolidated basis.
By way of derogation from the first subparagraph, competent authorities may allow or require institutions to
apply a different method to such subsidiaries or participations, including the method required by the applicable
accounting framework, provided that:
(a) the institution does not already apply the equity method on 28 December 2020;
(b) it would be unduly burdensome to apply the equity method or the equity method does not adequately reflect
the risks that the undertaking referred to in the first subparagraph poses to the institution; and
(c) the method applied does not result in full or proportional consolidation of that undertaking.
8.
Competent authorities may require full or proportional consolidation of a subsidiary or an undertaking in
which an institution holds a participation where that subsidiary or undertaking is not an institution, financial
institution or ancillary services undertaking and where all the following conditions are met:
(a) the undertaking is not an insurance undertaking, a third-country insurance undertaking, a reinsurance
undertaking, a third-country reinsurance undertaking, an insurance holding company or an undertaking
excluded from the scope of Directive 2009/138/EC in accordance with Article 4 of that Directive;
(b) there is a substantial risk that the institution decides to provide financial support to that undertaking in
stressed conditions, in the absence of, or in excess of any contractual obligations to provide such support.
9.
EBA shall develop draft regulatory technical standards to specify conditions in accordance with which
consolidation shall be carried out in the cases referred to in paragraphs 3 to 6 and paragraph 8.
EBA shall submit those draft regulatory technical standards to the Commission by 31 December 2020.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.’;
(13) Article 22 is replaced by the following
‘Article 22
Sub-consolidation in case of entities in third countries
1.
Subsidiary institutions shall apply the requirements laid down in Articles 89, 90 and 91 and Parts Three,
Four and Seven and the associated reporting requirements laid down in Part Seven A on the basis of their subconsolidated situation if those institutions have an institution or a financial institution as a subsidiary in a third
country, or hold a participation in such an undertaking.
2.
By way of derogation from paragraph 1 of this Article, subsidiary institutions may choose not to apply the
requirements laid down in Articles 89, 90 and 91 and Parts Three, Four and Seven and the associated reporting
requirements laid down in Part Seven A on the basis of their sub-consolidated situation where the total assets and
off-balance-sheet items of their subsidiaries and participations in third countries are less than 10 % of the total
amount of the assets and off-balance-sheet items of the subsidiary institution.’;
(14) the title of Part Two is replaced by the following:
‘OWN FUNDS AND ELIGIBLE LIABILITIES’;
(15) in Article 26, paragraph 3 is replaced by the following:
‘3. Competent authorities shall evaluate whether issuances of capital instruments meet the criteria set out in
Article 28 or, where applicable, Article 29. Institutions shall classify issuances of capital instruments as Common
Equity Tier 1 instruments only after permission is granted by the competent authorities.
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By way of derogation from the first subparagraph, institutions may classify as Common Equity Tier 1 instruments
subsequent issuances of a form of Common Equity Tier 1 instruments for which they have already received that
permission, provided that both of the following conditions are met:
(a) the provisions governing those subsequent issuances are substantially the same as the provisions governing
those issuances for which the institutions have already received permission;
(b) institutions have notified those subsequent issuances to the competent authorities sufficiently in advance of
their classification as Common Equity Tier 1 instruments.
Competent authorities shall consult EBA before granting permission for new forms of capital instruments to be
classified as Common Equity Tier 1 instruments. Competent authorities shall have due regard to EBA's opinion
and, where they decide to deviate from it, shall write to EBA within three months from the date of receipt of
EBA's opinion setting out the rationale for deviating from the relevant opinion. This subparagraph does not apply
to the capital instruments referred to in Article 31.
On the basis of information collected from competent authorities, EBA shall establish, maintain and publish a list
of all forms of capital instruments in each Member State that qualify as Common Equity Tier 1 instruments. In
accordance with Article 35 of Regulation (EU) No 1093/2010, EBA may collect any information in connection
with Common Equity Tier 1 instruments that it considers necessary to establish compliance with the criteria set
out in Article 28 or, where applicable, Article 29 of this Regulation and for the purpose of maintaining and
updating the list referred to in this subparagraph.
Following the review process set out in Article 80 and where there is sufficient evidence that the relevant capital
instruments do not meet or have ceased to meet the criteria set out in Article 28 or, where applicable, Article 29,
EBA may decide not to add those instruments to the list referred to in the fourth subparagraph or remove them
from that list, as the case may be. EBA shall make an announcement to that effect that shall also refer to the
relevant competent authority's position on the matter. This subparagraph does not apply to the capital
instruments referred to in Article 31.’;
(16) Article 28 is amended as follows:
(a) paragraph 1 is amended as follows:
(i) point (b) is replaced by the following:
‘(b) the instruments are fully paid up and the acquisition of ownership of those instruments is not funded
directly or indirectly by the institution;’;
(ii) the following subparagraph is added:
‘For the purposes of point (b) of the first subparagraph, only the part of a capital instrument that is fully
paid up shall be eligible to qualify as a Common Equity Tier 1 instrument.’;
(b) in paragraph 3, the following subparagraphs are added:
‘The condition set out in point (h)(v) of the first subparagraph of paragraph 1 shall be considered to be met
notwithstanding a subsidiary being subject to a profit and loss transfer agreement with its parent undertaking,
according to which the subsidiary is obliged to transfer, following the preparation of its annual financial
statements, its annual result to the parent undertaking, where all the following conditions are met:
(a) the parent undertaking owns 90 % or more of the voting rights and capital of the subsidiary;
(b) the parent undertaking and the subsidiary are located in the same Member State;
(c) the agreement was concluded for legitimate taxation purposes;
(d) in preparing the annual financial statement, the subsidiary has discretion to decrease the amount of distri
butions by allocating a part or all of its profits to its own reserves or funds for general banking risk
before making any payment to its parent undertaking;
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(e) the parent undertaking is obliged under the agreement to fully compensate the subsidiary for all losses of
the subsidiary;
(f) the agreement is subject to a notice period according to which the agreement can be terminated only by
the end of an accounting year, with such termination taking effect no earlier than the beginning of the
following accounting year, leaving the parent undertaking's obligation to fully compensate the subsidiary
for all losses incurred during the current accounting year unchanged.
Where an institution has entered into a profit and loss transfer agreement, it shall notify the competent
authority without delay and provide the competent authority with a copy of the agreement. The institution
shall also notify the competent authority without delay of any changes to the profit and loss transfer
agreement and the termination thereof. An institution shall not enter into more than one profit and loss
transfer agreement.’;
(17) in Article 33(1), point (c) is replaced by the following:
‘(c) fair value gains and losses on derivative liabilities of the institution that result from changes in the own credit
risk of the institution.’;
(18) Article 36 is amended as follows:
(a) paragraph 1 is amended as follows:
(i) point (b) is replaced by the following:
‘(b) intangible assets with the exception of prudently valued software assets the value of which is not
negatively affected by resolution, insolvency or liquidation of the institution;’;
(ii) the following point is added:
‘(n) for a minimum value commitment referred to in Article 132c(2), any amount by which the current
market value of the units or shares in CIUs underlying the minimum value commitment falls short of
the present value of the minimum value commitment and for which the institution has not already
recognised a reduction of Common Equity Tier 1 items.’;
(b) the following paragraph is added:
‘4. EBA shall develop draft regulatory technical standards to specify the application of the deductions
referred to in point (b) of paragraph 1, including the materiality of negative effects on the value which do not
cause prudential concerns.
EBA shall submit those draft regulatory technical standards to the Commission by 28 June 2020.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.’;
(19) in Article 37, the following point is added:
‘(c) the amount to be deducted shall be reduced by the amount of the accounting revaluation of the subsidiaries'
intangible assets derived from the consolidation of subsidiaries attributable to persons other than the
undertakings included in the consolidation pursuant to Chapter 2 of Title II of Part One.’;
(20) in Article 39(2), in the first subparagraph the introductory phrase is replaced by the following:
‘Deferred tax assets that do not rely on future profitability shall be limited to deferred tax assets which were
created before 23 November 2016 and which arise from temporary differences, where all the following
conditions are met:’;
(21) in Article 45, point (a)(i) is replaced by the following:
‘(i) the maturity date of the short position is either the same as, or later than the maturity date of the long
position or the residual maturity of the short position is at least one year;’;
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(22) Article 49 is amended as follows:
(a) in paragraph 2, the following subparagraph is added:
‘This paragraph shall not apply when calculating own funds for the purposes of the requirements laid down
in Articles 92a and 92b, which shall be calculated in accordance with the deduction framework set out in
Article 72e(4).’;
(b) paragraph 3 is amended as follows:
(i) in point (a)(iv), the last sentence is replaced by the following:
‘The consolidated balance sheet or the extended aggregated calculation shall be reported to the competent
authorities with the frequency set out in the implementing technical standards referred to in
Article 430(7)’;
(ii) in point (a)(v), the first sentence is replaced by the following:
‘(v) the institutions included in an institutional protection scheme meet together on a consolidated or
extended aggregated basis the requirements laid down in Article 92 and carry out reporting of
compliance with those requirements in accordance with Article 430.’;
(23) Article 52(1) is amended as follows:
(a) point (a) is replaced by the following:
‘(a) the instruments are directly issued by an institution and fully paid up;’;
(b) the introductory phrase of point (b) is replaced by the following:
‘(b) the instruments are not owned by any of the following:’;
(c) point (c) is replaced by the following:
‘(c) the acquisition of ownership of the instruments is not funded directly or indirectly by the institution;’;
(d) point (h) is replaced by the following:
‘(h) where the instruments include one or more early redemption options including call options, the options
are exercisable at the sole discretion of the issuer;’;
(e) point (j) is replaced by the following:
‘(j) the provisions governing the instruments do not indicate explicitly or implicitly that the instruments
would be called, redeemed or repurchased, as applicable, by the institution other than in the case of the
insolvency or liquidation of the institution and the institution does not otherwise provide such an
indication;’;
(f) point (p) is replaced by the following:
‘(p) where the issuer is established in a third country and has been designated in accordance with Article 12
of Directive 2014/59/EU as part of a resolution group the resolution entity of which is established in the
Union or where the issuer is established in a Member State, the law or contractual provisions governing
the instruments require that, upon a decision by the resolution authority to exercise the write-down and
conversion powers referred to in Article 59 of that Directive, the principal amount of the instruments is
to be written down on a permanent basis or the instruments are to be converted to Common Equity
Tier 1 instruments;
where the issuer is established in a third country and has not been designated in accordance with
Article 12 of Directive 2014/59/EU as part of a resolution group the resolution entity of which is
established in the Union, the law or contractual provisions governing the instruments require that, upon
a decision by the relevant third-country authority, the principal amount of the instruments is to be
written down on a permanent basis or the instruments are to be converted into Common Equity Tier 1
instruments;’;
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(g) the following points are added:
‘(q) where the issuer is established in a third country and has been designated in accordance with Article 12
of Directive 2014/59/EU as part of a resolution group the resolution entity of which is established in the
Union or where the issuer is established in a Member State, the instruments may only be issued under, or
be otherwise subject to the laws of a third country where, under those laws, the exercise of the writedown and conversion powers referred to in Article 59 of that Directive is effective and enforceable on the
basis of statutory provisions or legally enforceable contractual provisions that recognise resolution or
other write-down or conversion actions;
(r) the instruments are not subject to set-off or netting arrangements that would undermine their capacity to
absorb losses.’;
(h) the following subparagraph is added:
‘For the purposes of point (a) of the first subparagraph, only the part of a capital instrument that is fully paid
up shall be eligible to qualify as an Additional Tier 1 instrument.’;
(24) in Article 54(1), the following point is added:
‘(e) where the Additional Tier 1 instruments have been issued by a subsidiary undertaking established in a third
country, the 5,125 % or higher trigger referred to in point (a) shall be calculated in accordance with the
national law of that third country or contractual provisions governing the instruments, provided that the
competent authority, after consulting EBA, is satisfied that those provisions are at least equivalent to the
requirements set out in this Article.’;
(25) in Article 59, point (a)(i) is replaced by the following:
‘(i) the maturity date of the short position is either the same as, or later than the maturity date of the long
position or the residual maturity of the short position is at least one year;’;
(26) in Article 62, point (a) is replaced by the following:
‘(a) capital instruments where the conditions set out in Article 63 are met, and to the extent specified in
Article 64;’;
(27) Article 63 is amended as follows:
(a) the introductory phrase is replaced by the following:
‘Capital instruments shall qualify as Tier 2 instruments, provided that the following conditions are met:’;
(b) point (a) is replaced by the following:
‘(a) the instruments are directly issued by an institution and fully paid up;’;
(c) in point (b), the introductory phrase is replaced by the following:
‘(b) the instruments are not owned by any of the following:’;
(d) points (c) and (d) are replaced by the following:
‘(c) the acquisition of ownership of the instruments is not funded directly or indirectly by the institution;
(d) the claim on the principal amount of the instruments under the provisions governing the instruments
ranks below any claim from eligible liabilities instruments;’;
(e) in point (e), the introductory phrase is replaced by the following:
‘(e) the instruments are not secured or are not subject to a guarantee that enhances the seniority of the claim
by any of the following:’;
(f) points (f) to (n) are replaced by the following:
‘(f)

the instruments are not subject to any arrangement that otherwise enhances the seniority of the claim
under the instruments;
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the instruments have an original maturity of at least five years;

(h) the provisions governing the instruments do not include any incentive for their principal amount to be
redeemed or repaid, as applicable by the institution prior to their maturity;
(i)

where the instruments include one or more early repayment options, including call options, the options
are exercisable at the sole discretion of the issuer;

(j)

the instruments may be called, redeemed, repaid or repurchased early only where the conditions set out
in Article 77 are met, and not before five years after the date of issuance, except where the conditions
set out in Article 78(4) are met;

(k) the provisions governing the instruments do not indicate explicitly or implicitly that the instruments
would be called, redeemed, repaid or repurchased early, as applicable, by the institution other than in the
case of the insolvency or liquidation of the institution and the institution does not otherwise provide
such an indication;
(l)

the provisions governing the instruments do not give the holder the right to accelerate the future
scheduled payment of interest or principal, other than in the case of the insolvency or liquidation of the
institution;

(m) the level of interest or dividends payments, as applicable, due on the instruments will not be amended
on the basis of the credit standing of the institution or its parent undertaking;
(n) where the issuer is established in a third country and has been designated in accordance with Article 12
of Directive 2014/59/EU as part of a resolution group the resolution entity of which is established in the
Union or where the issuer is established in a Member State, the law or contractual provisions governing
the instruments require that, upon a decision by the resolution authority to exercise the write-down and
conversion powers referred to in Article 59 of that Directive, the principal amount of the instruments is
to be written down on a permanent basis or the instruments are to be converted to Common Equity
Tier 1 instruments;
where the issuer is established in a third country and has not been designated in accordance with
Article 12 of Directive 2014/59/EU as a part of a resolution group the resolution entity of which is
established in the Union, the law or contractual provisions governing the instruments require that, upon
a decision by the relevant third-country authority, the principal amount of the instruments is to be
written down on a permanent basis or the instruments are to be converted into Common Equity Tier 1
instruments;’;
(g) the following points are added:
‘(o) where the issuer is established in a third country and has been designated in accordance with Article 12
of Directive 2014/59/EU as part of a resolution group the resolution entity of which is established in the
Union or where the issuer is established in a Member State, the instruments may only be issued under, or
be otherwise subject to the laws of a third country where, under those laws, the exercise of the writedown and conversion powers referred to in Article 59 of that Directive is effective and enforceable on the
basis of statutory provisions or legally enforceable contractual provisions that recognise resolution or
other write-down or conversion actions;
(p) the instruments are not subject to set-off or netting arrangements that would undermine their capacity to
absorb losses.’;
(h) the following paragraph is added:
‘For the purposes of point (a) of the first paragraph, only the part of the capital instrument that is fully paid
up shall be eligible to qualify as a Tier 2 instrument.’;
(28) Article 64 is replaced by the following:
‘Article 64
Amortisation of Tier 2 instruments
1.
The full amount of Tier 2 instruments with a residual maturity of more than five years shall qualify as
Tier 2 items.
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2.
The extent to which Tier 2 instruments qualify as Tier 2 items during the final five years of maturity of the
instruments is calculated by multiplying the result derived from the calculation referred to in point (a) by the
amount referred to in point (b) as follows:
(a) the carrying amount of the instruments on the first day of the final five-year period of their contractual
maturity divided by the number of days in that period;
(b) the number of remaining days of contractual maturity of the instruments.’;
(29) in Article 66, the following point is added:
‘(e) the amount of items required to be deducted from eligible liabilities items pursuant to Article 72e that
exceeds the eligible liabilities items of the institution.’;
(30) in Article 69, point (a)(i) is replaced by the following:
‘(i) the maturity date of the short position is either the same as, or later than the maturity date of the long
position or the residual maturity of the short position is at least one year;’;
(31) the following chapter is inserted after Article 72:
‘CHAPTER 5a

Eligible liabilities
S ec ti on 1
E l i g i ble l ia b il iti es i te ms a n d i n s tr um ent s
Article 72a
Eligible liabilities items
1.
Eligible liabilities items shall consist of the following, unless they fall into any of the categories of excluded
liabilities laid down in paragraph 2 of this Article, and to the extent specified in Article 72c:
(a) eligible liabilities instruments where the conditions set out in Article 72b are met, to the extent that they do
not qualify as Common Equity Tier 1, Additional Tier 1 or Tier 2 items;
(b) Tier 2 instruments with a residual maturity of at least one year, to the extent that they do not qualify as
Tier 2 items in accordance with Article 64.
2.

The following liabilities shall be excluded from eligible liabilities items:

(a) covered deposits;
(b) sight deposits and short term deposits with an original maturity of less than one year;
(c) the part of eligible deposits from natural persons and micro, small and medium-sized enterprises which
exceeds the coverage level referred to in Article 6 of Directive 2014/49/EU of the European Parliament and of
the Council (*);
(d) deposits that would be eligible deposits from natural persons, micro, small and medium–sized enterprises if
they were not made through branches located outside the Union of institutions established in the Union;
(e) secured liabilities, including covered bonds and liabilities in the form of financial instruments used for
hedging purposes that form an integral part of the cover pool and that in accordance with national law are
secured in a manner similar to covered bonds, provided that all secured assets relating to a covered bond
cover pool remain unaffected, segregated and with enough funding and excluding any part of a secured
liability or a liability for which collateral has been pledged that exceeds the value of the assets, pledge, lien or
collateral against which it is secured;
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(f) any liability that arises by virtue of the holding of client assets or client money including client assets or client
money held on behalf of collective investment undertakings, provided that such a client is protected under the
applicable insolvency law;
(g) any liability that arises by virtue of a fiduciary relationship between the resolution entity or any of its
subsidiaries (as fiduciary) and another person (as beneficiary), provided that such a beneficiary is protected
under the applicable insolvency or civil law;
(h) liabilities to institutions, excluding liabilities to entities that are part of the same group, with an original
maturity of less than seven days;
(i) liabilities with a remaining maturity of less than seven days, owed to:
(i)

systems or system operators designated in accordance with Directive 98/26/EC of the European Parliament
and of the Council (**);

(ii) participants in a system designated in accordance with Directive 98/26/EC and arising from the participa
tion in such a system; or
(iii) third-country CCPs recognised in accordance with Article 25 of Regulation (EU) No 648/2012;
(j) a liability to any of the following:
(i)

an employee in relation to accrued salary, pension benefits or other fixed remuneration, except for the
variable component of the remuneration that is not regulated by a collective bargaining agreement, and
except for the variable component of the remuneration of material risk takers as referred to in
Article 92(2) of Directive 2013/36/EU;

(ii) a commercial or trade creditor where the liability arises from the provision to the institution or the
parent undertaking of goods or services that are critical to the daily functioning of the institution's or
parent undertaking's operations, including IT services, utilities and the rental, servicing and upkeep of
premises;
(iii) tax and social security authorities, provided that those liabilities are preferred under the applicable law;
(iv) deposit guarantee schemes where the liability arises from contributions due in accordance with
Directive 2014/49/EU;
(k) liabilities arising from derivatives;
(l) liabilities arising from debt instruments with embedded derivatives.
For the purposes of point (l) of the first subparagraph, debt instruments containing early redemption options
exercisable at the discretion of the issuer or of the holder, and debt instruments with variable interests derived
from a broadly used reference rate such as Euribor or Libor, shall not be considered as debt instruments with
embedded derivatives solely because of such features.
Article 72b
Eligible liabilities instruments
1.
Liabilities shall qualify as eligible liabilities instruments, provided that they comply with the conditions set
out in this Article and only to the extent specified in this Article.
2.

Liabilities shall qualify as eligible liabilities instruments, provided that all the following conditions are met:

(a) the liabilities are directly issued or raised, as applicable, by an institution and are fully paid up;
(b) the liabilities are not owned by any of the following:
(i) the institution or an entity included in the same resolution group;
(ii) an undertaking in which the institution has a direct or indirect participation in the form of ownership,
direct or by way of control, of 20 % or more of the voting rights or capital of that undertaking;
(c) the acquisition of ownership of the liabilities is not funded directly or indirectly by the resolution entity;
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(d) the claim on the principal amount of the liabilities under the provisions governing the instruments is wholly
subordinated to claims arising from the excluded liabilities referred to in Article 72a(2); that subordination
requirement shall be considered to be met in any of the following situations:
(i)

the contractual provisions governing the liabilities specify that in the event of normal insolvency
proceedings as defined in point (47) of Article 2(1) of Directive 2014/59/EU, the claim on the principal
amount of the instruments ranks below claims arising from any of the excluded liabilities referred to in
Article 72a(2) of this Regulation;

(ii) the applicable law specifies that in the event of normal insolvency proceedings as defined in point (47)
of Article 2(1) of Directive 2014/59/EU, the claim on the principal amount of the instruments ranks
below claims arising from any of the excluded liabilities referred to in Article 72a(2) of this Regulation;
(iii) the instruments are issued by a resolution entity which does not have on its balance sheet any excluded
liabilities as referred to in Article 72a(2) of this Regulation that rank pari passu or junior to eligible
liabilities instruments;
(e) the liabilities are neither secured, nor subject to a guarantee or any other arrangement that enhances the
seniority of the claim by any of the following:
(i)

the institution or its subsidiaries;

(ii) the parent undertaking of the institution or its subsidiaries;
(iii) any undertaking that has close links with entities referred to in points (i) and (ii);
(f)

the liabilities are not subject to set-off or netting arrangements that would undermine their capacity to
absorb losses in resolution;

(g) the provisions governing the liabilities do not include any incentive for their principal amount to be called,
redeemed or repurchased prior to their maturity or repaid early by the institution, as applicable, except in
the cases referred to in Article 72c(3);
(h) the liabilities are not redeemable by the holders of the instruments prior to their maturity, except in the cases
referred to in Article 72c(2);
(i)

subject to Article 72c(3) and (4), where the liabilities include one or more early repayment options, including
call options, the options are exercisable at the sole discretion of the issuer, except in the cases referred to in
Article 72c(2);

(j)

the liabilities may only be called, redeemed, repaid or repurchased early where the conditions set out in
Articles 77 and 78a are met;

(k) the provisions governing the liabilities do not indicate explicitly or implicitly that the liabilities would be
called, redeemed, repaid or repurchased early, as applicable by the resolution entity other than in the case of
the insolvency or liquidation of the institution and the institution does not otherwise provide such an
indication;
(l)

the provisions governing the liabilities do not give the holder the right to accelerate the future scheduled
payment of interest or principal, other than in the case of the insolvency or liquidation of the resolution
entity;

(m) the level of interest or dividend payments, as applicable, due on the liabilities is not amended on the basis of
the credit standing of the resolution entity or its parent undertaking;
(n) for instruments issued after 28 June 2021 the relevant contractual documentation and, where applicable, the
prospectus related to the issuance explicitly refer to the possible exercise of the write-down and conversion
powers in accordance with Article 48 of Directive 2014/59/EU.
For the purposes of point (a) of the first subparagraph, only the parts of liabilities that are fully paid up shall be
eligible to qualify as eligible liabilities instruments.
For the purposes of point (d) of the first subparagraph of this Article, where some of the excluded liabilities
referred to in Article 72a(2) are subordinated to ordinary unsecured claims under national insolvency law, inter
alia, due to being held by a creditor who has close links with the debtor, by being or having been a shareholder,
in a control or group relationship, a member of the management body or related to any of those persons,
subordination shall not be assessed by reference to claims arising from such excluded liabilities.

L 150/32

EN

Official Journal of the European Union

7.6.2019

3.
In addition to the liabilities referred to in paragraph 2 of this Article, the resolution authority may permit
liabilities to qualify as eligible liabilities instruments up to an aggregate amount that does not exceed 3,5 % of the
total risk exposure amount calculated in accordance with Article 92(3) and (4), provided that:
(a) all the conditions set out in paragraph 2 except for the condition set out in point (d) of the first subparagraph
of paragraph 2 are met;
(b) the liabilities rank pari passu with the lowest ranking excluded liabilities referred to in Article 72a(2) with the
exception of the excluded liabilities that are subordinated to ordinary unsecured claims under national
insolvency law referred to in the third subparagraph of paragraph 2 of this Article; and
(c) the inclusion of those liabilities in eligible liabilities items would not give rise to a material risk of a successful
legal challenge or of valid compensation claims as assessed by the resolution authority in relation to the
principles referred to in point (g) of Article 34(1) and Article 75 of Directive 2014/59/EU.
4.
The resolution authority may permit liabilities to qualify as eligible liabilities instruments in addition to the
liabilities referred to in paragraph 2, provided that:
(a) the institution is not permitted to include in eligible liabilities items liabilities referred to in paragraph 3;
(b) all the conditions set out in paragraph 2, except for the condition set out in point (d) of the first
subparagraph of paragraph 2, are met;
(c) the liabilities rank pari passu or are senior to the lowest ranking excluded liabilities referred to in Article 72a
(2), with the exception of the excluded liabilities subordinated to ordinary unsecured claims under national
insolvency law referred to in the third subparagraph of paragraph 2 of this Article;
(d) on the balance sheet of the institution, the amount of the excluded liabilities referred to in Article 72a(2)
which rank pari passu or below those liabilities in insolvency does not exceed 5 % of the amount of the own
funds and eligible liabilities of the institution;
(e) the inclusion of those liabilities in eligible liabilities items would not give rise to a material risk of a successful
legal challenge or of valid compensation claims as assessed by the resolution authority in relation to the
principles referred to in point (g) of Article 34(1) and Article 75 of Directive 2014/59/EU.
5.
The resolution authority may only permit an institution to include liabilities referred to either in
paragraph 3 or 4 as eligible liabilities items.
6.
The resolution authority shall consult the competent authority when examining whether the conditions set
out in this Article are fulfilled.
7.

EBA shall develop draft regulatory technical standards to specify:

(a) the applicable forms and nature of indirect funding of eligible liabilities instruments;
(b) the form and nature of incentives to redeem for the purposes of the condition set out in point (g) of the first
subparagraph of paragraph 2 of this Article and Article 72c(3).
Those draft regulatory technical standards shall be fully aligned with the delegated act referred to in point (a) of
Article 28(5) and in point (a) of Article 52(2).
EBA shall submit those draft regulatory technical standards to the Commission by 28 December 2019.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.
Article 72c
Amortisation of eligible liabilities instruments
1.
Eligible liabilities instruments with a residual maturity of at least one year shall fully qualify as eligible
liabilities items.
Eligible liabilities instruments with a residual maturity of less than one year shall not qualify as eligible liabilities
items.
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2.
For the purposes of paragraph 1, where a eligible liabilities instrument includes a holder redemption option
exercisable prior to the original stated maturity of the instrument, the maturity of the instrument shall be defined
as the earliest possible date on which the holder can exercise the redemption option and request redemption or
repayment of the instrument.
3.
For the purposes of paragraph 1, where an eligible liabilities instrument includes an incentive for the issuer
to call, redeem, repay or repurchase the instrument prior to the original stated maturity of the instrument, the
maturity of the instrument shall be defined as the earliest possible date on which the issuer can exercise that
option and request redemption or repayment of the instrument.
4.
For the purposes of paragraph 1, where an eligible liabilities instrument includes early redemption options
that are exercisable at the sole discretion of the issuer prior to the original stated maturity of the instrument, but
where the provisions governing the instrument do not include any incentive for the instrument to be called,
redeemed, repaid or repurchased prior to its maturity and do not include any option for redemption or
repayment at the discretion of the holders, the maturity of the instrument shall be defined as the original stated
maturity.
Article 72d
Consequences of the eligibility conditions ceasing to be met
Where, in the case of an eligible liabilities instrument, the applicable conditions set out in Article 72b cease to be
met, the liabilities shall immediately cease to qualify as eligible liabilities instruments.
Liabilities referred to in Article 72b(2) may continue to count as eligible liabilities instruments as long as they
qualify as eligible liabilities instruments under Article 72b(3) or (4).
Se ct io n 2
De d uc ti on s f r o m el igi b le li a b ili tie s ite ms
Article 72e
Deductions from eligible liabilities items
1.

Institutions that are subject to Article 92a shall deduct the following from eligible liabilities items:

(a) direct, indirect and synthetic holdings by the institution of own eligible liabilities instruments, including own
liabilities that that institution could be obliged to purchase as a result of existing contractual obligations;
(b) direct, indirect and synthetic holdings by the institution of eligible liabilities instruments of G-SII entities with
which the institution has reciprocal cross holdings that the competent authority considers to have been
designed to artificially inflate the loss absorption and recapitalisation capacity of the resolution entity;
(c) the applicable amount determined in accordance with Article 72i of direct, indirect and synthetic holdings of
eligible liabilities instruments of G-SII entities, where the institution does not have a significant investment in
those entities;
(d) direct, indirect and synthetic holdings by the institution of eligible liabilities instruments of G-SII entities,
where the institution has a significant investment in those entities, excluding underwriting positions held for
five business days or fewer.
2.
For the purposes of this Section, all instruments ranking pari passu with eligible liabilities instruments shall
be treated as eligible liabilities instruments, with the exception of instruments ranking pari passu with instruments
recognised as eligible liabilities pursuant to Article 72b(3) and (4).
3.
For the purposes of this Section, institutions may calculate the amount of holdings of the eligible liabilities
instruments referred to in Article 72b(3) as follows:
�
X�
li
h¼
Hi �
Li
i
where:
h

= the amount of holdings of the eligible liabilities instruments referred to in Article 72b(3);

i

= the index denoting the issuing institution;
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Hi

= the total amount of holdings of eligible liabilities of the issuing institution i referred to in Article 72b(3);

li

= the amount of liabilities included in eligible liabilities items by the issuing institution i within the limits
specified in Article 72b(3) according to the latest disclosures by the issuing institution; and

Li

= the total amount of the outstanding liabilities of the issuing institution i referred to in Article 72b(3)
according to the latest disclosures by the issuer.

4.
Where an EU parent institution or a parent institution in a Member State that is subject to Article 92a has
direct, indirect or synthetic holdings of own funds instruments or eligible liabilities instruments of one or more
subsidiaries which do not belong to the same resolution group as that parent institution, the resolution authority
of that parent institution, after duly considering the opinion of the resolution authorities of any subsidiaries
concerned, may permit the parent institution to deduct such holdings by deducting a lower amount specified by
the resolution authority of that parent institution. That adjusted amount shall be at least equal to the amount (m)
calculated as follows:
mi = max{0; OPi + LPi – max{0; β · [Oi + Li – ri · aRWAi]}}
where:
i

= the index denoting the subsidiary;

OPi

= the amount of own funds instruments issued by subsidiary i and held by the parent institution;

LPi

= the amount of eligible liabilities items issued by subsidiary i and held by the parent institution;

β

= percentage of own funds instruments and eligible liabilities items issued by subsidiary i and held by
the parent undertaking;

Oi

= the amount of own funds of subsidiary i, not taking into account the deduction calculated in
accordance with this paragraph;

Li

= the amount of eligible liabilities of subsidiary i, not taking into account the deduction calculated in
accordance with this paragraph;

ri

= the ratio applicable to subsidiary i at the level of its resolution group in accordance with point (a) of
Article 92a(1) of this Regulation and Article 45d of Directive 2014/59/EU; and

aRWAi

= the total risk exposure amount of the G-SII entity i calculated in accordance with Article 92(3) and
(4), taking into account the adjustments set out in Article 12a.

Where the parent institution is allowed to deduct the adjusted amount in accordance with the first subparagraph,
the difference between the amount of holdings of own funds instruments and eligible liabilities instruments
referred to in the first subparagraph and that adjusted amount shall be deducted by the subsidiary.

Article 72f
Deduction of holdings of own eligible liabilities instruments
For the purposes of point (a) of Article 72e(1), institutions shall calculate holdings on the basis of the gross long
positions subject to the following exceptions:
(a) institutions may calculate the amount of holdings on the basis of the net long position, provided that both
the following conditions are met:
(i) the long and short positions are in the same underlying exposure and the short positions involve no
counterparty risk;
(ii) either both the long and the short positions are held in the trading book or both are held in the nontrading book;
(b) institutions shall determine the amount to be deducted for direct, indirect and synthetic holdings of index
securities by calculating the underlying exposure to own eligible liabilities instruments in those indices;
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(c) institutions may net gross long positions in own eligible liabilities instruments resulting from holdings of
index securities against short positions in own eligible liabilities instruments resulting from short positions in
underlying indices, including where those short positions involve counterparty risk, provided that both the
following conditions are met:
(i) the long and short positions are in the same underlying indices;
(ii) either both the long and the short positions are held in the trading book or both are held in the nontrading book.
Article 72g
Deduction base for eligible liabilities items
For the purposes of points (b), (c) and (d) of Article 72e(1), institutions shall deduct the gross long positions
subject to the exceptions laid down in Articles 72h and 72i.
Article 72h
Deduction of holdings of eligible liabilities of other G-SII entities
Institutions not making use of the exception set out in Article 72j shall make the deductions referred to in points
(c) and (d) of Article 72e(1) in accordance with the following:
(a) they may calculate direct, indirect and synthetic holdings of eligible liabilities instruments on the basis of the
net long position in the same underlying exposure, provided that both the following conditions are met:
(i) the maturity date of the short position is either the same as, or later than the maturity date of the long
position or the residual maturity of the short position is at least one year;
(ii) either both the long position and the short position are held in the trading book or both are held in the
non-trading book;
(b) they shall determine the amount to be deducted for direct, indirect and synthetic holdings of index securities
by looking through to the underlying exposure to the eligible liabilities instruments in those indices.
Article 72i
Deduction of eligible liabilities where the institution does not have a significant investment in G-SII
entities
1.
For the purposes of point (c) of Article 72e(1), institutions shall calculate the applicable amount to be
deducted by multiplying the amount referred to in point (a) of this paragraph by the factor derived from the
calculation referred to in point (b) of this paragraph:
(a) the aggregate amount by which the direct, indirect and synthetic holdings by the institution of the Common
Equity Tier 1, Additional Tier 1, Tier 2 instruments of financial sector entities and eligible liabilities
instruments of G-SII entities in none of which the institution has a significant investment exceeds 10 % of the
Common Equity Tier 1 items of the institution after applying the following:
(i)

Articles 32 to 35;

(ii) points (a) to (g), points (k)(ii) to (k)(v) and point (l) of Article 36(1), excluding the amount to be deducted
for deferred tax assets that rely on future profitability and arise from temporary differences;
(iii) Articles 44 and 45;
(b) the amount of direct, indirect and synthetic holdings by the institution of the eligible liabilities instruments of
G-SII entities in which the institution does not have a significant investment divided by the aggregate amount
of the direct, indirect and synthetic holdings by the institution of the Common Equity Tier 1, Additional
Tier 1, Tier 2 instruments of financial sector entities and eligible liabilities instruments of G-SII entities in
none of which the resolution entity has a significant investment.
2.
Institutions shall exclude underwriting positions held for five business days or fewer from the amounts
referred to in point (a) of paragraph 1 and from the calculation of the factor in accordance with point (b) of
paragraph 1.
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3.
The amount to be deducted pursuant to paragraph 1 shall be apportioned across each eligible liabilities
instrument of a G-SII entity held by the institution. Institutions shall determine the amount of each eligible
liabilities instrument that is deducted pursuant to paragraph 1 by multiplying the amount specified in point (a) of
this paragraph by the proportion specified in point (b) of this paragraph:
(a) the amount of holdings required to be deducted pursuant to paragraph 1;
(b) the proportion of the aggregate amount of direct, indirect and synthetic holdings by the institution of the
eligible liabilities instruments of G-SII entities in which the institution does not have a significant investment
represented by each eligible liabilities instrument held by the institution.
4.
The amount of holdings referred to in point (c) of Article 72e(1) that is equal to or less than 10 % of the
Common Equity Tier 1 items of the institution after applying the provisions laid down in points (a)(i), (a)(ii) and
(a)(iii) of paragraph 1 of this Article shall not be deducted and shall be subject to the applicable risk weights in
accordance with Chapter 2 or 3 of Title II of Part Three and the requirements laid down in Title IV of Part Three,
as applicable.
5.
Institutions shall determine the amount of each eligible liabilities instrument that is risk weighted pursuant
to paragraph 4 by multiplying the amount of holdings required to be risk weighted pursuant to paragraph 4 by
the proportion resulting from the calculation specified in point (b) of paragraph 3.
Article 72j
Trading book exception from deductions from eligible liabilities items
1.
Institutions may decide not to deduct a designated part of their direct, indirect and synthetic holdings of
eligible liabilities instruments, that in aggregate and measured on a gross long basis is equal to or less than 5 % of
the Common Equity Tier 1 items of the institution after applying Articles 32 to 36, provided that all the
following conditions are met:
(a) the holdings are in the trading book;
(b) the eligible liabilities instruments are held for no longer than 30 business days.
2.
The amounts of the items that are not deducted pursuant to paragraph 1 shall be subject to own funds
requirements for items in the trading book.
3.
Where, in the case of holdings not deducted in accordance with paragraph 1, the conditions set out in that
paragraph cease to be met, the holdings shall be deducted in accordance with Article 72g without applying the
exceptions laid down in Articles 72h and 72i.
S e ct io n 3
O wn fu n ds an d e lig i b l e l ia b il itie s
Article 72k
Eligible liabilities
The eligible liabilities of an institution shall consist of the eligible liabilities items of the institution after the
deductions referred to in Article 72e.
Article 72l
Own funds and eligible liabilities
The own funds and eligible liabilities of an institution shall consist of the sum of its own funds and its eligible
liabilities.
(*) Directive 2014/49/EU of the European Parliament and of the Council of 16 April 2014 on deposit guarantee
schemes (OJ L 173, 12.6.2014, p. 149).
(**) Directive 98/26/EC of the European Parliament and of the Council of 19 May 1998 on settlement finality in
payment and securities settlement systems (OJ L 166, 11.6.1998, p. 45).’;
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(32) in Title I of Part Two, the title of Chapter 6 is replaced by the following:
‘General requirements for own funds and eligible liabilities’;
(33) Article 73 is amended as follows:
(a) the title is replaced by the following:
‘Distributions on instruments’;
(b) paragraphs 1 to 4 are replaced by the following:
‘1. Capital instruments and liabilities for which an institution has the sole discretion to decide to pay distri
butions in a form other than cash or own funds instruments shall not be eligible to qualify as Common
Equity Tier 1, Additional Tier 1, Tier 2 or eligible liabilities instruments, unless the institution has received the
prior permission of the competent authority.
2.
Competent authorities shall grant the prior permission referred to in paragraph 1 only where they
consider all the following conditions to be met:
(a) the ability of the institution to cancel payments under the instrument would not be adversely affected by
the discretion referred to in paragraph 1, or by the form in which distributions could be made;
(b) the ability of the capital instrument or of the liability to absorb losses would not be adversely affected by
the discretion referred to in paragraph 1, or by the form in which distributions could be made;
(c) the quality of the capital instrument or liability would not otherwise be reduced by the discretion referred
to in paragraph 1, or by the form in which distributions could be made.
The competent authority shall consult the resolution authority regarding an institution's compliance with
those conditions before granting the prior permission referred to in paragraph 1.
3.
Capital instruments and liabilities for which a legal person other than the institution issuing them has
the discretion to decide or require that the payment of distributions on those instruments or liabilities shall be
made in a form other than cash or own funds instruments shall not be eligible to qualify as Common Equity
Tier 1, Additional Tier 1, Tier 2 or eligible liabilities instruments.
4.
Institutions may use a broad market index as one of the bases for determining the level of distributions
on Additional Tier 1, Tier 2 and eligible liabilities instruments.’;
(c) paragraph 6 is replaced by the following:
‘6. Institutions shall report and disclose the broad market indices on which their capital instruments and
eligible liabilities instruments rely.’;
(34) in Article 75, the introductory phrase is replaced by the following:
‘The maturity requirements for short positions referred to in point (a) of Article 45, point (a) of Article 59, point
(a) of Article 69 and point (a) of Article 72h shall be considered to be met in respect of positions held where all
the following conditions are met:’;
(35) in Article 76, paragraphs 1, 2 and 3 are replaced by the following:
‘1. For the purposes of point (a) of Article 42, point (a) of Article 45, point (a) of Article 57, point (a) of
Article 59, point (a) of Article 67, point (a) of Article 69 and point (a) of Article 72h, institutions may reduce the
amount of a long position in a capital instrument by the portion of an index that is made up of the same
underlying exposure that is being hedged, provided that all the following conditions are met:
(a) either both the long position being hedged and the short position in an index used to hedge that long
position are held in the trading book or both are held in the non-trading book;
(b) the positions referred to in point (a) are held at fair value on the balance sheet of the institution;
(c) the short position referred to in point (a) qualifies as an effective hedge under the internal control processes
of the institution;
(d) the competent authorities assess the adequacy of the internal control processes referred to in point (c) on at
least an annual basis and are satisfied with their continuing appropriateness.
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2.
Where the competent authority has granted its prior permission, an institution may use a conservative
estimate of the underlying exposure of the institution to instruments included in indices as an alternative to an
institution calculating its exposure to the items referred to in one or more of the following points:
(a) own Common Equity Tier 1, Additional Tier 1, Tier 2 and eligible liabilities instruments included in indices;
(b) Common Equity Tier 1, Additional Tier 1 and Tier 2 instruments of financial sector entities, included in
indices;
(c) eligible liabilities instruments of institutions, included in indices.
3.
Competent authorities shall grant the prior permission referred to in paragraph 2 only where the institution
has demonstrated to their satisfaction that it would be operationally burdensome for the institution to monitor its
underlying exposure to the items referred to in one or more of the points of paragraph 2, as applicable.’;
(36) Article 77 is replaced by the following:
‘Article 77
Conditions for reducing own funds and eligible liabilities
1.

An institution shall obtain the prior permission of the competent authority to do any of the following:

(a) reduce, redeem or repurchase Common Equity Tier 1 instruments issued by the institution in a manner that is
permitted under applicable national law;
(b) reduce, distribute or reclassify as another own funds item the share premium accounts related to own funds
instruments;
(c) effect the call, redemption, repayment or repurchase of Additional Tier 1 or Tier 2 instruments prior to the
date of their contractual maturity.
2.
An institution shall obtain the prior permission of the resolution authority to effect the call, redemption,
repayment or repurchase of eligible liabilities instruments that are not covered by paragraph 1, prior to the date
of their contractual maturity.’;
(37) Article 78 is replaced by the following:
‘Article 78
Supervisory permission to reduce own funds
1.
The competent authority shall grant permission for an institution to reduce, call, redeem, repay or
repurchase Common Equity Tier 1, Additional Tier 1 or Tier 2 instruments, or to reduce, distribute or reclassify
related share premium accounts, where either of the following conditions is met:
(a) before or at the same time as any of the actions referred to in Article 77(1), the institution replaces the
instruments or the related share premium accounts referred to in Article 77(1) with own funds instruments of
equal or higher quality at terms that are sustainable for the income capacity of the institution;
(b) the institution has demonstrated to the satisfaction of the competent authority that the own funds and eligible
liabilities of the institution would, following the action referred to in Article 77(1) of this Regulation, exceed
the requirements laid down in this Regulation and in Directives 2013/36/EU and 2014/59/EU by a margin
that the competent authority considers necessary.
Where an institution provides sufficient safeguards as to its capacity to operate with own funds above the
amounts required in this Regulation and in Directive 2013/36/EU, the competent authority may grant that
institution a general prior permission to take any of the actions set out in Article 77(1) of this Regulation, subject
to criteria that ensure that any such future action will be in accordance with the conditions set out in points (a)
and (b) of this paragraph. That general prior permission shall be granted only for a specified period, which shall
not exceed one year, after which it may be renewed. The general prior permission shall be granted for a certain
predetermined amount, which shall be set by the competent authority. In the case of Common Equity Tier 1
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instruments, that predetermined amount shall not exceed 3 % of the relevant issue and shall not exceed 10 % of
the amount by which Common Equity Tier 1 capital exceeds the sum of the Common Equity Tier 1 capital
requirements laid down in this Regulation, in Directives 2013/36/EU and 2014/59/EU by a margin that the
competent authority considers necessary. In the case of Additional Tier 1 or Tier 2 instruments, that
predetermined amount shall not exceed 10 % of the relevant issue and shall not exceed 3 % of the total amount
of outstanding Additional Tier 1 or Tier 2 instruments, as applicable.
Competent authorities shall withdraw the general prior permission where an institution breaches any of the
criteria provided for the purposes of that permission.
2.
When assessing the sustainability of the replacement instruments for the income capacity of the institution
referred to in point (a) of paragraph 1, competent authorities shall consider the extent to which those
replacement capital instruments would be more costly for the institution than those capital instruments or share
premium accounts they would replace.
3.
Where an institution takes an action referred to in point (a) of Article 77(1) and the refusal of redemption
of Common Equity Tier 1 instruments referred to in Article 27 is prohibited by applicable national law, the
competent authority may waive the conditions set out in paragraph 1 of this Article, provided that the competent
authority requires the institution to limit the redemption of such instruments on an appropriate basis.
4.
Competent authorities may permit institutions to call, redeem, repay or repurchase Additional Tier 1 or
Tier 2 instruments or related share premium accounts during the five years following their date of issuance where
the conditions set out in paragraph 1 and one of the following conditions is met:
(a) there is a change in the regulatory classification of those instruments that would be likely to result in their
exclusion from own funds or reclassification as own funds of lower quality, and both the following conditions
are met:
(i) the competent authority considers such a change to be sufficiently certain;
(ii) the institution demonstrates to the satisfaction of the competent authority that the regulatory reclassifi
cation of those instruments was not reasonably foreseeable at the time of their issuance;
(b) there is a change in the applicable tax treatment of those instruments which the institution demonstrates to
the satisfaction of the competent authority is material and was not reasonably foreseeable at the time of their
issuance;
(c) the instruments and related share premium accounts are grandfathered under Article 494b;
(d) before or at the same time as the action referred to in Article 77(1), the institution replaces the instruments
or related share premium accounts referred to in Article 77(1) with own funds instruments of equal or higher
quality at terms that are sustainable for the income capacity of the institution and the competent authority
has permitted that action on the basis of the determination that it would be beneficial from a prudential point
of view and justified by exceptional circumstances;
(e) the Additional Tier 1 or Tier 2 instruments are repurchased for market making purposes.
5.

EBA shall develop draft regulatory technical standards to specify the following:

(a) the meaning of ‘sustainable for the income capacity of the institution’;
(b) the appropriate bases of limitation of redemption referred to in paragraph 3;
(c) the process including the limits and procedures for granting approval in advance by competent authorities for
an action listed in Article 77(1), and data requirements for an application by an institution for the permission
of the competent authority to carry out an action listed therein, including the process to be applied in the
case of redemption of shares issued to members of cooperative societies, and the time period for processing
such an application.
EBA shall submit those draft regulatory technical standards to the Commission by 28 July 2013.
Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1093/2010.’;
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(38) the following article is inserted:
‘Article 78a
Permission to reduce eligible liabilities instruments
1.
The resolution authority shall grant permission for an institution to call, redeem, repay or repurchase
eligible liabilities instruments where one of the following conditions is met:
(a) before or at the same time as any of the actions referred to in Article 77(2), the institution replaces the
eligible liabilities instruments with own funds or eligible liabilities instruments of equal or higher quality at
terms that are sustainable for the income capacity of the institution;
(b) the institution has demonstrated to the satisfaction of the resolution authority that the own funds and eligible
liabilities of the institution would, following the action referred to in Article 77(2) of this Regulation, exceed
the requirements for own funds and eligible liabilities laid down in this Regulation and in
Directives 2013/36/EU and 2014/59/EU by a margin that the resolution authority, in agreement with the
competent authority, considers necessary;
(c) the institution has demonstrated to the satisfaction of the resolution authority that the partial or full
replacement of the eligible liabilities with own funds instruments is necessary to ensure compliance with the
own funds requirements laid down in this Regulation and in Directive 2013/36/EU for continuing authoris
ation.
Where an institution provides sufficient safeguards as to its capacity to operate with own funds and eligible
liabilities above the amount of the requirements laid down in this Regulation and in Directives 2013/36/EU
and 2014/59/EU, the resolution authority, after consulting the competent authority, may grant that institution
a general prior permission to effect calls, redemptions, repayments or repurchases of eligible liabilities
instruments, subject to criteria that ensure that any such future action will be in accordance with the conditions
set out in points (a) and (b) of this paragraph. That general prior permission shall be granted only for a specified
period, which shall not exceed one year, after which it may be renewed. The general prior permission shall be
granted for a certain predetermined amount, which shall be set by the resolution authority. Resolution authorities
shall inform the competent authorities about any general prior permission granted.
The resolution authority shall withdraw the general prior permission where an institution breaches any of the
criteria provided for the purposes of that permission.
2.
When assessing the sustainability of the replacement instruments for the income capacity of the institution
referred to in point (a) of paragraph 1, resolution authorities shall consider the extent to which those replacement
capital instruments or replacement eligible liabilities would be more costly for the institution than those they
would replace.
3.

EBA shall develop draft regulatory technical standards to specify the following:

(a) the process of cooperation between the competent authority and the resolution authority;
(b) the procedure, including the time limits and information requirements, for granting the permission in
accordance with the first subparagraph of paragraph 1;
(c) the procedure, including the time limits and information requirements, for granting the general prior
permission in accordance with the second subparagraph of paragraph 1;
(d) the meaning of ‘sustainable for the income capacity of the institution’.
For the purposes of point (d) of the first subparagraph of this paragraph, the draft regulatory technical standards
shall be fully aligned with the delegated act referred to in Article 78.
EBA shall submit those draft regulatory technical standards to the Commission by 28 December 2019.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.’;
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(39) Article 79 is amended as follows:
(a) the title is replaced by the following:
‘Temporary waiver from deduction from own funds and eligible liabilities’;
(b) paragraph 1 is replaced by the following:
‘1. Where an institution holds capital instruments or liabilities that qualify as own funds instruments in
a financial sector entity or as eligible liabilities instruments in an institution and where the competent
authority considers those holdings to be for the purposes of a financial assistance operation designed to
reorganise and restore the viability of that entity or that institution, the competent authority may waive on
a temporary basis the provisions on deduction that would otherwise apply to those instruments.’;
(40) the following article is inserted:
‘Article 79a
Assessment of compliance with the conditions for own funds and eligible liabilities instruments
Institutions shall have regard to the substantial features of instruments and not only their legal form when
assessing compliance with the requirements laid down in Part Two. The assessment of the substantial features of
an instrument shall take into account all arrangements related to the instruments, even where those are not
explicitly set out in the terms and conditions of the instruments themselves, for the purpose of determining that
the combined economic effects of such arrangements are compliant with the objective of the relevant provisions.’;
(41) Article 80 is amended as follows:
(a) the title is replaced by the following:
‘Continuing review of the quality of own funds and eligible liabilities instruments’;
(b) paragraph 1 is replaced by the following:
‘1. EBA shall monitor the quality of own funds and eligible liabilities instruments issued by institutions
across the Union and shall notify the Commission immediately where there is significant evidence that those
instruments do not meet the respective eligibility criteria set out in this Regulation.
Competent authorities shall, without delay and upon request by EBA, forward all information to EBA that
EBA considers relevant concerning new capital instruments or new types of liabilities issued in order to
enable EBA to monitor the quality of own funds and eligible liabilities instruments issued by institutions
across the Union.’;
(c) in paragraph 3, the introductory phrase is replaced by the following:
‘3. EBA shall provide technical advice to the Commission on any significant changes it considers to be
required to the definition of own funds and eligible liabilities as a result of any of the following:’;
(42) in Article 81, paragraph 1 is replaced by the following:
‘1. Minority interests shall comprise the sum of Common Equity Tier 1 items of a subsidiary where the
following conditions are met:
(a) the subsidiary is one of the following:
(i)

an institution;

(ii) an undertaking that is subject by virtue of applicable national law to the requirements of this Regulation
and Directive 2013/36/EU;
(iii) an intermediate financial holding company in a third country that is subject to prudential requirements
as stringent as those applied to credit institutions of that third country and where the Commission has
decided in accordance with Article 107(4) that those prudential requirements are at least equivalent to
those of this Regulation;
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(b) the subsidiary is included fully in the consolidation pursuant to Chapter 2 of Title II of Part One;
(c) the Common Equity Tier 1 items, referred to in the introductory part of this paragraph, are owned by persons
other than the undertakings included in the consolidation pursuant to Chapter 2 of Title II of Part One.’;
(43) Article 82 is replaced by the following:
‘Article 82
Qualifying Additional Tier 1, Tier 1, Tier 2 capital and qualifying own funds
Qualifying Additional Tier 1, Tier 1, Tier 2 capital and qualifying own funds shall comprise the minority interest,
Additional Tier 1 or Tier 2 instruments, as applicable, plus the related retained earnings and share premium
accounts, of a subsidiary where the following conditions are met:
(a) the subsidiary is either of the following:
(i)

an institution;

(ii) an undertaking that is subject by virtue of the applicable national law to the requirements of this
Regulation and Directive 2013/36/EU;
(iii) an intermediate financial holding company in a third country that is subject to prudential requirements
as stringent as those applied to credit institutions of that third country and where the Commission has
decided in accordance with Article 107(4) that those prudential requirements are at least equivalent to
those of this Regulation;
(b) the subsidiary is included fully in the scope of consolidation pursuant to Chapter 2 of Title II of Part One;
(c) those instruments are owned by persons other than the undertakings included in the consolidation pursuant
to Chapter 2 of Title II of Part One.’;
(44) in Article 83(1), the introductory phrase is replaced by the following:
‘1. Additional Tier 1 and Tier 2 instruments issued by a special purpose entity, and the related share premium
accounts, are included until 31 December 2021 in qualifying Additional Tier 1, Tier 1 or Tier 2 capital or
qualifying own funds, as applicable, only where the following conditions are met:’;
(45) the following article is inserted:
‘Article 88a
Qualifying eligible liabilities instruments
Liabilities issued by a subsidiary established in the Union that belongs to the same resolution group as the
resolution entity shall qualify for inclusion in the consolidated eligible liabilities instruments of an institution
subject to Article 92a, provided that all the following conditions are met:
(a) they are issued in accordance with point (a) of Article 45f(2) of Directive 2014/59/EU;
(b) they are bought by an existing shareholder that is not part of the same resolution group as long as the
exercise of the write-down or conversion powers in accordance with Articles 59 to 62 of
Directive 2014/59/EU does not affect the control of the subsidiary by the resolution entity;
(c) they do not exceed the amount determined by subtracting the amount referred to in point (i) from the
amount referred to in point (ii):
(i) the sum of the liabilities issued to and bought by the resolution entity either directly or indirectly through
other entities in the same resolution group and the amount of own funds instruments issued in
accordance with point (b) of Article 45f(2) of Directive 2014/59/EU;
(ii) the amount required in accordance with Article 45f(1) of Directive 2014/59/EU.’;
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(46) Article 92 is amended as follows:
(a) in paragraph 1, the following point is added:
‘(d) a leverage ratio of 3 %;’;
(b) the following paragraph is inserted:
‘1a. In addition to the requirement laid down in point (d) paragraph 1 of this Article, a G-SII shall
maintain a leverage ratio buffer equal to the G-SIIs total exposure measure referred to in Article 429(4) of this
Regulation multiplied by 50 % of the G-SII buffer rate applicable to the G-SII in accordance with Article 131
of Directive 2013/36/EU.
A G-SII shall meet the leverage ratio buffer requirement with Tier 1 capital only. Tier 1 capital that is used to
meet the leverage ratio buffer requirement shall not be used towards meeting any of the leverage based
requirements set out in this Regulation and in Directive 2013/36/EU, unless explicitly otherwise provided
therein.
Where a G-SII does not meet the leverage ratio buffer requirement, it shall be subject to the capital
conservation requirement in accordance with Article 141b of Directive 2013/36/EU.
Where a G-SII does not meet at the same time the leverage ratio buffer requirement and the combined buffer
requirement as defined in point (6) of Article 128 of Directive 2013/36/EU, it shall be subject to the higher of
the capital conservation requirements in accordance with Articles 141 and 141b of that Directive.’;
(c) paragraph 3 is amended as follows:
(i) points (b) and (c) are replaced by the following:
‘(b) the own funds requirements for the trading-book business of an institution for the following:
(i) market risk as determined in accordance with Title IV of this Part, excluding the approaches set
out in Chapters 1a and 1b of that Title;
(ii) large exposures exceeding the limits specified in Articles 395 to 401, to the extent that an
institution is permitted to exceed those limits, as determined in accordance with Part Four;
(c) the own funds requirements for market risk as determined in Title IV of this Part, excluding the
approaches set out in Chapters 1a and 1b of that Title, for all business activities that are subject to
foreign exchange risk or commodity risk;’;
(ii) the following point is inserted:
‘(ca) the own funds requirements calculated in accordance with Title V of this Part, with the exception of
Article 379 for settlement risk.’;
(47) the following articles are inserted:
‘Article 92a
Requirements for own funds and eligible liabilities for G-SIIs
1.
Subject to Articles 93 and 94 and to the exceptions set out in paragraph 2 of this Article, institutions
identified as resolution entities and that are a G-SII or part of a G-SII shall at all times satisfy the following
requirements for own funds and eligible liabilities:
(a) a risk-based ratio of 18 %, representing the own funds and eligible liabilities of the institution expressed as
a percentage of the total risk exposure amount calculated in accordance with Article 92(3) and (4);
(b) a non-risk-based ratio of 6,75 %, representing the own funds and eligible liabilities of the institution expressed
as a percentage of the total exposure measure referred to in Article 429(4).
2.

The requirements laid down in paragraph 1 shall not apply in the following cases:

(a) within the three years following the date on which the institution or the group of which the institution is part
has been identified as a G-SII;
(b) within the two years following the date on which the resolution authority has applied the bail-in tool in
accordance with Directive 2014/59/EU;
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(c) within the two years following the date on which the resolution entity has put in place an alternative private
sector measure referred to in point (b) of Article 32(1) of Directive 2014/59/EU by which capital instruments
and other liabilities have been written down or converted into Common Equity Tier 1 items in order to
recapitalise the resolution entity without the application of resolution tools.
3.
Where the aggregate resulting from the application of the requirement laid down in point (a) of paragraph 1
of this Article to each resolution entity of the same G SII exceeds the requirement for own funds and eligible
liabilities calculated in accordance with Article 12a of this Regulation, the resolution authority of the EU parent
institution may, after having consulted the other relevant resolution authorities, act in accordance with
Article 45d(4) or 45h(1) of Directive 2014/59/EU.

Article 92b
Requirement for own funds and eligible liabilities for non-EU G-SIIs
1.
Institutions that are material subsidiaries of non-EU G-SIIs and that are not resolution entities shall at all
times satisfy requirements for own funds and eligible liabilities equal to 90 % of the requirements for own funds
and eligible liabilities laid down in Article 92a.
2.
For the purpose of complying with paragraph 1, Additional Tier 1, Tier 2 and eligible liabilities instruments
shall only be taken into account where those instruments are owned by the ultimate parent undertaking of the
non-EU G-SII and have been issued directly or indirectly through other entities within the same group, provided
that all such entities are established in the same third country as that ultimate parent undertaking or in
a Member State.
3.
An eligible liabilities instrument shall only be taken into account for the purpose of complying with
paragraph 1 where it fulfils all the following additional conditions:
(a) in the event of normal insolvency proceedings as defined in point (47) of Article 2(1) of
Directive 2014/59/EU, the claim resulting from the liability ranks below claims resulting from liabilities that
do not fulfil the conditions set out in paragraph 2 of this Article and that do not qualify as own funds;
(b) it is subject to the write-down or conversion powers in accordance with Articles 59 to 62 of
Directive 2014/59/EU.’;
(48) Article 94 is replaced by the following:
‘Article 94
Derogation for small trading book business
1.
By way of derogation from point (b) of Article 92(3), institutions may calculate the own funds requirement
for their trading-book business in accordance with paragraph 2 of this Article, provided that the size of the
institutions' on- and off-balance-sheet trading-book business is equal to or less than both of the following
thresholds on the basis of an assessment carried out on a monthly basis using the data as of the last day of the
month:
(a) 5 % of the institution's total assets;
(b) EUR 50 million.
2.
Where both conditions set out in points (a) and (b) of paragraph 1 are met, institutions may calculate the
own funds requirement for their trading-book business as follows:
(a) for the contracts listed in point 1 of Annex II, contracts relating to equities which are referred to in point 3 of
that Annex and credit derivatives, institutions may exempt those positions from the own funds requirement
referred to in point (b) of Article 92(3);
(b) for trading book positions other than those referred to in point (a) of this paragraph, institutions may replace
the own funds requirement referred to in point (b) of Article 92(3) with the requirement calculated in
accordance with point (a) of Article 92(3).
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3.
Institutions shall calculate the size of their on- and off-balance-sheet trading book business on the basis of
data as of the last day of each month for the purposes of paragraph 1 in accordance with the following
requirements:
(a) all the positions assigned to the trading book in accordance with Article 104 shall be included in the
calculation except for the following:
(i) positions concerning foreign exchange and commodities;
(ii) positions in credit derivatives that are recognised as internal hedges against non-trading book credit risk
exposures or counterparty risk exposures and the credit derivate transactions that perfectly offset the
market risk of those internal hedges as referred to in Article 106(3);
(b) all positions included in the calculation in accordance with point (a) shall be valued at their market value on
that given date; where the market value of a position is not available on a given date, institutions shall take
a fair value for the position on that date; where the market value and fair value of a position are not available
on a given date, institutions shall take the most recent of the market value or fair value for that position;
(c) the absolute value of long positions shall be summed with the absolute value of short positions.
4.
Where both conditions set out in points (a) and (b) of paragraph 1 of this Article are met, irrespective of
the obligations set out in Articles 74 and 83 of Directive 2013/36/EU, Article 102(3) and (4), Articles 103
and 104b of this Regulation shall not apply.
5.
Institutions shall notify the competent authorities when they calculate, or cease to calculate, the own funds
requirements of their trading-book business in accordance with paragraph 2.
6.
An institution that no longer meets one or more of the conditions set out in paragraph 1 shall immediately
notify the competent authority thereof.
7.
An institution shall cease to calculate the own funds requirements of its trading-book business in
accordance with paragraph 2 within three months of one of the following occurring:
(a) the institution does not meet the conditions set out in point (a) or (b) of paragraph 1 for three consecutive
months;
(b) the institution does not meet the conditions set out in point (a) or (b) of paragraph 1 during more than 6 out
of the last 12 months.
8.
Where an institution has ceased to calculate the own funds requirements of its trading-book business in
accordance with this Article, it shall only be permitted to calculate the own funds requirements of its tradingbook business in accordance with this Article where it demonstrates to the competent authority that all the
conditions set out in paragraph 1 have been met for an uninterrupted full-year period.
9.
Institutions shall not enter into, buy or sell a trading-book position for the sole purpose of complying with
any of the conditions set out in paragraph 1 during the monthly assessment.’;
(49) in Title I of Part Three, Chapter 2 is deleted;
(50) Article 102 is amended as follows:
(a) paragraphs 2, 3 and 4 are replaced by the following:
‘2. Trading intent shall be evidenced on the basis of the strategies, policies and procedures set up by the
institution to manage the position or portfolio in accordance with Articles 103, 104 and 104a.
3.
Institutions shall establish and maintain systems and controls to manage their trading book in
accordance with Article 103.
4.
For the purposes of the reporting requirements set out in Article 430b(3), trading book positions shall
be assigned to trading desks established in accordance with Article 104b.’;
(b) the following paragraphs are added:
‘5. Positions in the trading book shall be subject to the requirements for prudent valuation specified in
Article 105.
6.

Institutions shall treat internal hedges in accordance with Article 106.’;
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(51) Article 103 is replaced by the following:
‘Article 103
Management of the trading book
1.
Institutions shall have in place clearly defined policies and procedures for the overall management of the
trading book. Those policies and procedures shall at least address:
(a) the activities which the institution considers to be trading business and as constituting part of the trading
book for own funds requirement purposes;
(b) the extent to which a position can be marked-to-market daily by reference to an active, liquid two-way
market;
(c) for positions that are marked-to-model, the extent to which the institution can:
(i)

identify all material risks of the position;

(ii) hedge all material risks of the position with instruments for which an active, liquid two-way market
exists;
(iii) derive reliable estimates for the key assumptions and parameters used in the model;
(d) the extent to which the institution can, and is required to, generate valuations for the position that can be
validated externally in a consistent manner;
(e) the extent to which legal restrictions or other operational requirements would impede the institution's ability
to effect a liquidation or hedge of the position in the short term;
(f) the extent to which the institution can, and is required to, actively manage the risks of positions within its
trading operation;
(g) the extent to which the institution may reclassify risk or positions between the non-trading and trading books
and the requirements for such reclassifications as referred to in Article 104a.
2.
In managing its positions or portfolios of positions in the trading book, the institution shall comply with all
the following requirements:
(a) the institution shall have in place a clearly documented trading strategy for the position or portfolios in the
trading book, which shall be approved by senior management and include the expected holding period;
(b) the institution shall have in place clearly defined policies and procedures for the active management of
positions or portfolios in the trading book; those policies and procedures shall include the following:
(i)

which positions or portfolios of positions may be entered into by each trading desk or, as the case may
be, by designated dealers;

(ii) the setting of position limits and monitoring them for appropriateness;
(iii) ensuring that dealers have the autonomy to enter into and manage the position within agreed limits and
according to the approved strategy;
(iv) ensuring that positions are reported to senior management as an integral part of the institution's risk
management process;
(v) ensuring that positions are actively monitored with reference to market information sources and an
assessment is made of the marketability or hedgeability of the position or its component risks, including
the assessment, the quality and availability of market inputs to the valuation process, level of market
turnover, sizes of positions traded in the market;
(vi) active anti-fraud procedures and controls;
(c) the institution shall have in place clearly defined policies and procedures to monitor the positions against the
institution's trading strategy, including the monitoring of turnover and positions for which the originally
intended holding period has been exceeded.’;
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(52) in Article 104, paragraph 2 is deleted;
(53) the following articles are inserted:
‘Article 104a
Reclassification of a position
1.
Institutions shall have in place clearly defined policies for identifying the exceptional circumstances which
justify the reclassification of a trading book position as a non-trading book position or, conversely, the reclassifi
cation of a non-trading book position as a trading book position, for the purpose of determining their own funds
requirements to the satisfaction of the competent authorities. The institutions shall review those policies at least
annually.
EBA shall monitor the range of supervisory practices and shall issue guidelines in accordance with Article 16 of
Regulation (EU) No 1093/2010 by 28 June 2024 on the meaning of exceptional circumstances for the purposes
of the first subparagraph of this paragraph. Until EBA issues those guidelines, competent authorities shall notify
EBA of, and shall provide a rationale for, their decisions on whether or not to permit an institution to reclassify
a position as referred to in paragraph 2 of this Article.
2.
Competent authorities shall grant permission to reclassify a trading book position as a non-trading book
position or conversely a non-trading book position as a trading book position for the purpose of determining
their own funds requirements only where the institution has provided the competent authorities with written
evidence that its decision to reclassify that position is the result of an exceptional circumstance that is consistent
with the policies the institution has in place in accordance with paragraph 1 of this Article. For that purpose, the
institution shall provide sufficient evidence that the position no longer meets the condition to be classified as
a trading book or non-trading book position pursuant to Article 104.
The decision referred to in the first subparagraph shall be approved by the management body.
3.
Where the competent authority has granted permission for the reclassification of a position in accordance
with paragraph 2, the institution which received that permission shall:
(a) publicly disclose, without delay,
(i) information that its position has been reclassified, and
(ii) where the effect of that reclassification is a reduction in the institution's own funds requirements, the size
of that reduction; and
(b) where the effect of that reclassification is a reduction in the institution's own funds requirements, not
recognise that effect until the position matures, unless the institution's competent authority permits it to
recognise that effect at an earlier date.
4.
The institution shall calculate the net change in the amount of its own funds requirements arising from the
reclassification of the position as the difference between the own funds requirements immediately after the reclas
sification and the own funds requirements immediately before the reclassification, each calculated in accordance
with Article 92. The calculation shall not take into account the effects of any factors other than the reclassifi
cation.
5.

The reclassification of a position in accordance with this Article shall be irrevocable.

Article 104b
Requirements for trading desk
1.
For the purposes of the reporting requirements set out in Article 430b(3), institutions shall establish trading
desks and shall assign each of their trading book positions to one of those trading desks. Trading book positions
shall be attributed to the same trading desk only where they satisfy the agreed business strategy for the trading
desk and are consistently managed and monitored in accordance with paragraph 2 of this Article.
2.

Institutions' trading desks shall at all times meet all the following requirements:

(a) each trading desk shall have a clear and distinctive business strategy and a risk management structure that is
adequate for its business strategy;
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(b) each trading desk shall have a clear organisational structure; positions in a given trading desk shall be
managed by designated dealers within the institution; each dealer shall have dedicated functions in the trading
desk; each dealer shall be assigned to one trading desk only;
(c) position limits shall be set within each trading desk according to the business strategy of that trading desk;
(d) reports on the activities, profitability, risk management and regulatory requirements at the trading desk level
shall be produced at least on a weekly basis and communicated to the management body on a regular basis;
(e) each trading desk shall have a clear annual business plan including a well-defined remuneration policy on the
basis of sound criteria used for performance measurement;
(f) reports on maturing positions, intra-day trading limit breaches, daily trading limit breaches and actions taken
by the institution to address those breaches, as well as assessments of market liquidity, shall be prepared for
each trading desk on a monthly basis and made available to the competent authorities.
3.
By way of derogation from point (b) of paragraph 2, an institution may assign a dealer to more than one
trading desk, provided that the institution demonstrates to the satisfaction of its competent authority that the
assignment has been made due to business or resource considerations and the assignment preserves the other
qualitative requirements set out in this Article applicable to dealers and trading desks.
4.
Institutions shall notify the competent authorities of the manner in which they comply with paragraph 2.
Competent authorities may require an institution to change the structure or organisation of its trading desks to
comply with this Article.’;
(54) Article 105 is amended as follows:
(a) paragraph 1 is replaced by the following:
‘1. All trading book positions and non-trading book positions measured at fair value shall be subject to the
standards for prudent valuation specified in this Article. Institutions shall in particular ensure that the prudent
valuation of their trading book positions achieves an appropriate degree of certainty having regard to the
dynamic nature of trading book positions and non-trading book positions measured at fair value, the
demands of prudential soundness and the mode of operation and purpose of capital requirements in respect
of trading book positions and non-trading book positions measured at fair value.’;
(b) paragraphs 3 and 4 are replaced by the following:
‘3. Institutions shall revalue trading book positions at fair value at least on a daily basis. Changes in the
value of those positions shall be reported in the profit and loss account of the institution.
4.
Institutions shall mark their trading book positions and non-trading book positions measured at fair
value to market whenever possible, including when applying the relevant capital treatment to those
positions.’;
(c) paragraph 6 is replaced by the following:
‘6. Where marking to market is not possible, institutions shall conservatively mark to model their
positions and portfolios, including when calculating own funds requirements for positions in the trading book
and positions measured at fair value in the non-trading book.’;
(d) in paragraph 7, the second subparagraph is replaced by the following:
‘For the purposes of point (d) of the first subparagraph, the model shall be developed or approved indepen
dently of the trading desks and shall be independently tested, including validation of the mathematics,
assumptions and software implementation.’;
(e) in paragraph 11, point (a) is replaced by the following:
‘(a) the additional amount of time it would take to hedge out the position or the risks within the position
beyond the liquidity horizons that have been assigned to the risk factors of the position in accordance
with Article 325bd;’;
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(55) Article 106 is amended as follows:
(a) paragraphs 2 and 3 are replaced by the following:
‘2. The requirements set out in paragraph 1 shall apply without prejudice to the requirements applicable to
the hedged position in the non-trading book or in the trading book, where relevant.
3.
Where an institution hedges a non-trading book credit risk exposure or counterparty risk exposure
using a credit derivative booked in its trading book, that credit derivative position shall be recognised as an
internal hedge of the non-trading book credit risk exposure or counterparty risk exposure for the purpose of
calculating the risk-weighted exposure amounts referred to in point (a) of Article 92(3) where the institution
enters into another credit derivative transaction with an eligible third party protection provider that meets the
requirements for unfunded credit protection in the non-trading book and perfectly offsets the market risk of
the internal hedge.
Both an internal hedge recognised in accordance with the first subparagraph and the credit derivative entered
into with the third party shall be included in the trading book for the purpose of calculating the own funds
requirements for market risk.’;
(b) the following paragraphs are added:
‘4. Where an institution hedges a non-trading book equity risk exposure using an equity derivative booked
in its trading book, that equity derivative position shall be recognised as an internal hedge of the non-trading
book equity risk exposure for the purpose of calculating the risk-weighted exposure amounts referred to in
point (a) of Article 92(3) where the institution enters into another equity derivative transaction with an
eligible third party protection provider that meets the requirements for unfunded credit protection in the nontrading book and perfectly offsets the market risk of the internal hedge.
Both an internal hedge recognised in accordance with the first subparagraph and the equity derivative entered
into with the eligible third party protection provider shall be included in the trading book for the purpose of
calculating the own funds requirements for market risk.
5.
Where an institution hedges non-trading book interest rate risk exposures using an interest rate risk
position booked in its trading book, that interest rate risk position shall be considered to be an internal hedge
for the purpose of assessing the interest rate risk arising from non-trading positions in accordance with
Articles 84 and 98 of Directive 2013/36/EU where the following conditions are met:
(a) the position has been assigned to a separate portfolio from the other trading book position, the business
strategy of which is solely dedicated to manage and mitigate the market risk of internal hedges of interest
rate risk exposure; for that purpose, the institution may assign to that portfolio other interest rate risk
positions entered into with third parties, or its own trading book as long as the institution perfectly
offsets the market risk of those interest rate risk positions entered into with its own trading book by
entering into opposite interest rate risk positions with third parties;
(b) for the purposes of the reporting requirements set out in Article 430b(3), the position has been assigned
to a trading desk established in accordance with Article 104b the business strategy of which is solely
dedicated to manage and mitigate the market risk of internal hedges of interest rate risk exposure; for that
purpose, that trading desk may enter into other interest rate risk positions with third parties or other
trading desks of the institution, as long as those other trading desks perfectly offset the market risk of
those other interest rate risk positions by entering into opposite interest rate risk positions with third
parties;
(c) the institution has fully documented how the position mitigates the interest rate risk arising from nontrading book positions for the purposes of the requirements laid down in Articles 84 and 98 of
Directive 2013/36/EU.
6.
The own funds requirements for the market risk of all the positions assigned to a separate portfolio as
referred to in point (a) of paragraph 5 shall be calculated on a stand-alone basis and shall be in addition to
the own funds requirements for the other trading book positions.
7.
For the purposes of the reporting requirements set out in Article 430b, the calculation of the own
funds requirements for market risk of all the positions assigned to the separate portfolio as referred to in
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point (a) of paragraph 5 of this Article or to the trading desk or entered into by the trading desk referred to
in point (b) of paragraph 5 of this Article, where appropriate, shall be calculated on a stand-alone basis as
a separate portfolio and shall be additional to the calculation of own funds requirements for the other trading
book positions.’;
(56) in Article 107, paragraph 3 is replaced by the following:
‘3. For the purposes of this Regulation, exposures to a third-country investment firm, a third-country credit
institution and a third-country exchange shall be treated as exposures to an institution only where the third
country applies prudential and supervisory requirements to that entity that are at least equivalent to those applied
in the Union.’;
(57) in Article 117, paragraph 2 is amended as follows:
(a) the following points are added:
‘(o) the International Development Association;
(p) the Asian Infrastructure Investment Bank.’;
(b) the following subparagraph is added:
‘The Commission is empowered to amend this Regulation by adopting delegated acts in accordance with
Article 462 amending, in accordance with international standards, the list of multilateral development banks
referred to in the first subparagraph.’;
(58) in Article 118, point (a) is replaced by the following:
‘(a) the European Union and the European Atomic Energy Community;’;
(59) in Article 123, the following paragraph is added:
‘Exposures due to loans granted by a credit institution to pensioners or employees with a permanent contract
against the unconditional transfer of part of the borrower's pension or salary to that credit institution shall be
assigned a risk weight of 35 %, provided that all the following conditions are met:
(a) in order to repay the loan, the borrower unconditionally authorises the pension fund or employer to make
direct payments to the credit institution by deducting the monthly payments on the loan from the borrower's
monthly pension or salary;
(b) the risks of death, inability to work, unemployment or reduction of the net monthly pension or salary of the
borrower are properly covered through an insurance policy underwritten by the borrower to the benefit of
the credit institution;
(c) the monthly payments to be made by the borrower on all loans that meet the conditions set out in points (a)
and (b) do not in aggregate exceed 20 % of the borrower's net monthly pension or salary;
(d) the maximum original maturity of the loan is equal to or less than ten years.’;
(60) Article 124 is replaced by the following:
‘Article 124
Exposures secured by mortgages on immovable property
1.
An exposure or any part of an exposure fully secured by mortgage on immovable property shall be assigned
a risk weight of 100 %, where the conditions set out in Article 125 or 126 are not met, except for any part of
the exposure which is assigned to another exposure class. The part of the exposure that exceeds the mortgage
value of the immovable property shall be assigned the risk weight applicable to the unsecured exposures of the
counterparty involved.
The part of an exposure that is treated as fully secured by immovable property shall not be greater than the
pledged amount of the market value or in those Member States that have laid down rigorous criteria for the
assessment of the mortgage lending value in statutory or regulatory provisions, the mortgage lending value of the
immovable property in question.
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1a.
Member States shall designate an authority to be responsible for the application of paragraph 2. That
authority shall be the competent authority or the designated authority.
Where the authority designated by the Member State for the application of this Article is the competent authority,
it shall ensure that the relevant national bodies and authorities which have a macroprudential mandate are duly
informed of the competent authority's intention to make use of this Article, and are appropriately involved in the
assessment of financial stability concerns in its Member State in accordance with paragraph 2.
Where the authority designated by the Member State for the application of this Article is different from the
competent authority, the Member State shall adopt the necessary provisions to ensure proper coordination and
exchange of information between the competent authority and the designated authority for the proper application
of this Article. In particular, authorities shall be required to cooperate closely and to share all the information that
may be necessary for the adequate performance of the duties imposed upon the designated authority pursuant to
this Article. That cooperation shall aim at avoiding any form of duplicative or inconsistent action between the
competent authority and the designated authority, as well as ensuring that the interaction with other measures, in
particular measures taken under Article 458 of this Regulation and Article 133 of Directive 2013/36/EU, is duly
taken into account.
2.
Based on the data collected under Article 430a and on any other relevant indicators, the authority
designated in accordance with paragraph 1a of this Article shall periodically, and at least annually, assess whether
the risk weight of 35 % for exposures to one or more property segments secured by mortgages on residential
property referred to in Article 125 located in one or more parts of the territory of the Member State of the
relevant authority and the risk weight of 50 % for exposures secured by mortgages on commercial immovable
property referred to in Article 126 located in one or more parts of the territory of the Member State of the
relevant authority are appropriately based on:
(a) the loss experience of exposures secured by immovable property;
(b) forward-looking immovable property markets developments.
Where, on the basis of the assessment referred to in the first subparagraph of this paragraph, the authority
designated in accordance with paragraph 1a of this Article concludes that the risk weights set out in
Article 125(2) or 126(2) do not adequately reflect the actual risks related to exposures to one or more property
segments fully secured by mortgages on residential property or on commercial immovable property located in
one or more parts of the territory of the Member State of the relevant authority, and if it considers that the
inadequacy of the risk weights could adversely affect current or future financial stability in its Member State, it
may increase the risk weights applicable to those exposures within the ranges determined in the fourth
subparagraph of this paragraph or impose stricter criteria than those set out in Article 125(2) or 126(2).
The authority designated in accordance with paragraph 1a of this Article shall notify EBA and the ESRB of any
adjustments to risk weights and criteria applied pursuant to this paragraph. Within one month of receipt of that
notification, EBA and the ESRB shall provide their opinion to the Member State concerned. EBA and the ESRB
shall publish the risk weights and criteria for exposures referred to in Articles 125, 126 and point (a) of
Article 199(1) as implemented by the relevant authority.
For the purposes of the second subparagraph of this paragraph, the authority designated in accordance with
paragraph 1a may set the risk weights within the following ranges:
(a) 35 % to 150 % for exposures secured by mortgages on residential property;
(b) 50 % to 150 % for exposures secured by mortgages on commercial immovable property.
3.
Where the authority designated in accordance with paragraph 1a sets higher risk weights or stricter criteria
pursuant to the second subparagraph of paragraph 2, institutions shall have a six-month transitional period to
apply them.
4.
EBA, in close cooperation with the ESRB, shall develop draft regulatory technical standards to specify the
rigorous criteria for the assessment of the mortgage lending value referred to in paragraph 1 and the types of
factors to be considered for the assessment of the appropriateness of the risk weights referred in the first
subparagraph of paragraph 2.
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EBA shall submit those draft regulatory technical standards to the Commission by 31 December 2019.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.
5.
The ESRB may, by means of recommendations in accordance with Article 16 of Regulation (EU)
No 1092/2010, and in close cooperation with EBA, give guidance to authorities designated in accordance with
paragraph 1a of this Article on the following:
(a) factors which could ‘adversely affect current or future financial stability’ referred to in the second
subparagraph of paragraph 2; and
(b) indicative benchmarks that the authority designated in accordance with paragraph 1a is to take into account
when determining higher risk weights.
6.
The institutions of a Member State shall apply the risk weights and criteria that have been determined by
the authorities of another Member State in accordance with paragraph 2 to all their corresponding exposures
secured by mortgages on residential property or commercial immovable property located in one or more parts of
that Member State.’;
(61) in Article 128, paragraphs 1 and 2 are replaced by the following:
‘1.

Institutions shall assign a 150 % risk weight to exposures that are associated with particularly high risks.

2.
For the purposes of this Article, institutions shall treat any of the following exposures as exposures
associated with particularly high risks:
(a) investments in venture capital firms, except where those investments are treated in accordance with
Article 132;
(b) investments in private equity, except where those investments are treated in accordance with Article 132;
(c) speculative immovable property financing.’;
(62) Article 132 is replaced by the following:
‘Article 132
Own funds requirements for exposures in the form of units or shares in CIUs
1.
Institutions shall calculate the risk-weighted exposure amount for their exposures in the form of units or
shares in a CIU by multiplying the risk-weighted exposure amount of the CIU's exposures, calculated in
accordance with the approaches referred to in the first subparagraph of paragraph 2, with the percentage of units
or shares held by those institutions.
2.
Where the conditions set out in paragraph 3 of this Article are met, institutions may apply the look-through
approach in accordance with Article 132a(1) or the mandate-based approach in accordance with Article 132a(2).
Subject to Article 132b(2), institutions that do not apply the look-through approach or the mandate-based
approach shall assign a risk weight of 1 250 % (‘fall-back approach’) to their exposures in the form of units or
shares in a CIU.
Institutions may calculate the risk-weighted exposure amount for their exposures in the form of units or shares in
a CIU by using a combination of the approaches referred to in this paragraph, provided that the conditions for
using those approaches are met.
3.
Institutions may determine the risk-weighted exposure amount of a CIU's exposures in accordance with the
approaches set out in Article 132a where all the following conditions are met:
(a) the CIU is one of the following:
(i)

an undertaking for
Directive 2009/65/EC;

collective

investment

in

transferable

securities

(UCITS),

governed

by
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(ii) an AIF managed by an EU AIFM registered under Article 3(3) of Directive 2011/61/EU;
(iii) an AIF managed by an EU AIFM authorised under Article 6 of Directive 2011/61/EU;
(iv) an AIF managed by a non-EU AIFM authorised under Article 37 of Directive 2011/61/EU;
(v) a non-EU AIF managed by a non-EU AIFM and marketed in accordance with Article 42 of
Directive 2011/61/EU;
(vi) a non-EU AIF not marketed in the Union and managed by a non-EU AIFM established in a third country
that is covered by a delegated act referred to in Article 67(6) of Directive 2011/61/EU;
(b) the CIU's prospectus or equivalent document includes the following:
(i) the categories of assets in which the CIU is authorised to invest;
(ii) where investment limits apply, the relative limits and the methodologies to calculate them;
(c) reporting by the CIU or the CIU management company to the institution complies with the following
requirements:
(i)

the exposures of the CIU are reported at least as frequently as those of the institution;

(ii) the granularity of the financial information is sufficient to allow the institution to calculate the CIU's risk
-weighted exposure amount in accordance with the approach chosen by the institution;
(iii) where the institution applies the look-through approach, information about the underlying exposures is
verified by an independent third party.
By way of derogation from point (a) of the first subparagraph of this paragraph, multilateral and bilateral
development banks and other institutions that co-invest in a CIU with multilateral or bilateral development banks
may determine the risk-weighted exposure amount of that CIU's exposures in accordance with the approaches set
out in Article 132a, provided that the conditions set out in points (b) and (c) of the first subparagraph of this
paragraph are met and that the CIU's investment mandate limits the types of assets that the CIU can invest in to
assets that promote sustainable development in developing countries.
Institutions shall notify their competent authority of the CIUs to which they apply the treatment referred to in the
second subparagraph.
By way of derogation from point (c)(i) of the first subparagraph, where the institution determines the riskweighted exposure amount of a CIU's exposures in accordance with the mandate-based approach, the reporting
by the CIU or the CIU management company to the institution may be limited to the investment mandate of the
CIU and any changes thereof and may be done only when the institution incurs the exposure to the CIU for the
first time and when there is a change in the investment mandate of the CIU.
4.
Institutions that do not have adequate data or information to calculate the risk-weighted exposure amount
of a CIU's exposures in accordance with the approaches set out in Article 132a may rely on the calculations of
a third party, provided that all the following conditions are met:
(a) the third party is one of the following:
(i) the depository institution or the depository financial institution of the CIU, provided that the CIU
exclusively invests in securities and deposits all securities at that depository institution or depository
financial institution;
(ii) for CIUs not covered by point (i) of this point, the CIU management company, provided that the company
meets the condition set out in point (a) of paragraph 3;
(b) the third party carries out the calculation in accordance with the approaches set out in Article 132a(1), (2) or
(3), as applicable;
(c) an external auditor has confirmed the correctness of the third party's calculation.
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Institutions that rely on third-party calculations shall multiply the risk-weighted exposure amount of a CIU's
exposures resulting from those calculations by a factor of 1,2.
By way of derogation from the second subparagraph, where the institution has unrestricted access to the detailed
calculations carried out by the third party, the factor of 1,2 shall not apply. The institution shall provide those
calculations to its competent authority upon request.
5.
Where an institution applies the approaches referred to in Article 132a for the purpose of calculating the
risk-weighted exposure amount of a CIU's exposures (‘level 1 CIU’), and any of the underlying exposures of the
level 1 CIU is an exposure in the form of units or shares in another CIU (‘level 2 CIU’), the risk-weighted exposure
amount of the level 2 CIU's exposures may be calculated by using any of the three approaches described in
paragraph 2 of this Article. The institution may use the look-through approach to calculate the risk-weighted
exposure amounts of CIUs' exposures in level 3 and any subsequent level only where it used that approach for
the calculation in the preceding level. In any other scenario it shall use the fall-back approach.
6.
The risk-weighted exposure amount of a CIU's exposures calculated in accordance with the look-through
approach and the mandate-based approach set out in Article 132a(1) and (2) shall be capped at the risk-weighted
amount of that CIU's exposures calculated in accordance with the fall-back approach.
7.
By way of derogation from paragraph 1 of this Article, institutions that apply the look-through approach in
accordance with Article 132a(1) may calculate the risk-weighted exposure amount for their exposures in the form
of units or shares in a CIU by multiplying the exposure values of those exposures, calculated in accordance with
Article 111, with the risk weight (RW*i ) calculated in accordance with the formula set out in Article 132c,
provided that the following conditions are met:
(a) the institutions measure the value of their holdings of units or shares in a CIU at historical cost but measure
the value of the underlying assets of the CIU at fair value if they apply the look-through approach;
(b) a change in the market value of the units or shares for which institutions measure the value at historical cost
changes neither the amount of own funds of those institutions nor the exposure value associated with those
holdings.’;
(63) the following articles are inserted:
‘Article 132a
Approaches for calculating risk-weighted exposure amounts of CIUs
1.
Where the conditions set out in Article 132(3) are met, institutions that have sufficient information about
the individual underlying exposures of a CIU shall look through to those exposures to calculate the risk-weighted
exposure amount of the CIU, risk weighting all underlying exposures of the CIU as if they were directly held by
those institutions.
2.
Where the conditions set out in Article 132(3) are met, institutions that do not have sufficient information
about the individual underlying exposures of a CIU to use the look-through approach may calculate the riskweighted exposure amount of those exposures in accordance with the limits set in the CIU's mandate and relevant
law.
Institutions shall carry out the calculations referred to in the first subparagraph under the assumption that the
CIU first incurs exposures to the maximum extent allowed under its mandate or relevant law in the exposures
attracting the highest own funds requirement and then continues incurring exposures in descending order until
the maximum total exposure limit is reached, and that the CIU applies leverage to the maximum extent allowed
under its mandate or relevant law, where applicable.
Institutions shall carry out the calculations referred to in the first subparagraph in accordance with the methods
set out in this Chapter, in Chapter 5, and in Section 3, 4 or 5 of Chapter 6 of this Title.
3.
By way of derogation from point (d) of Article 92(3), institutions that calculate the risk-weighted exposure
amount of a CIU's exposures in accordance with paragraph 1 or 2 of this Article may calculate the own funds
requirement for the credit valuation adjustment risk of derivative exposures of that CIU as an amount equal
to 50 % of the own funds requirement for those derivative exposures calculated in accordance with Section 3, 4
or 5 of Chapter 6 of this Title, as applicable.
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By way of derogation from the first subparagraph, an institution may exclude from the calculation of the own
funds requirement for credit valuation adjustment risk derivative exposures which would not be subject to that
requirement if they were incurred directly by the institution.
4.
EBA shall develop draft regulatory technical standards to specify how institutions shall calculate the riskweighted exposure amount referred to in paragraph 2 where one or more of the inputs required for that
calculation are not available.
EBA shall submit those draft regulatory technical standards to the Commission by 28 March 2020.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.
Article 132b
Exclusions from the approaches for calculating risk-weighted exposure amounts of CIUs
1.
Institutions may exclude from the calculations referred to in Article 132 Common Equity Tier 1, Additional
Tier 1, Tier 2 instruments and eligible liabilities instruments held by a CIU which institutions shall deduct in
accordance with Article 36(1) and Articles 56, 66 and 72e respectively.
2.
Institutions may exclude from the calculations referred to in Article 132 exposures in the form of units or
shares in CIUs referred to in points (g) and (h) of Article 150(1) and instead apply the treatment set out in
Article 133 to those exposures.
Article 132c
Treatment of off-balance-sheet exposures to CIUs
1.
Institutions shall calculate the risk-weighted exposure amount for their off-balance-sheet items with the
potential to be converted into exposures in the form of units or shares in a CIU by multiplying the exposure
values of those exposures calculated in accordance with Article 111, with the following risk weight:
(a) for all exposures for which institutions use one of the approaches set out in Article 132a:
RW*i ¼

RWAEi Ai
�
E*i
EQi

where:
RW*i

= the risk weight;

i

= the index denoting the CIU:

RWAEi

= the amount calculated in accordance with Article 132a for a CIUi;

E*i

= the exposure value of the exposures of CIUi;

Ai

= the accounting value of assets of CIUi; and

EQi

= the accounting value of the equity of CIUi.

(b) for all other exposures, RW*i ¼ 1 250 %.
2.
Institutions shall calculate the exposure value of a minimum value commitment that meets the conditions
set out in paragraph 3 of this Article as the discounted present value of the guaranteed amount using a default
risk-free discount factor. Institutions may reduce the exposure value of the minimum value commitment by any
losses recognised with respect to the minimum value commitment under the applicable accounting standard.
Institutions shall calculate the risk-weighted exposure amount for off-balance-sheet exposures arising from
minimum value commitments that meet all the conditions set out in paragraph 3 of this Article by multiplying
the exposure value of those exposures by a conversion factor of 20 % and the risk weight derived under
Article 132 or 152.
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3.
Institutions shall determine the risk-weighted exposure amount for off-balance-sheet exposures arising from
minimum value commitments in accordance with paragraph 2 where all the following conditions are met:
(a) the off-balance-sheet exposure of the institution is a minimum value commitment for an investment into
units or shares of one or more CIUs under which the institution is only obliged to pay out under the
minimum value commitment where the market value of the underlying exposures of the CIU or CIUs is
below a predetermined threshold at one or more points in time, as specified in the contract;
(b) the CIU is any of the following:
(i) a UCITS as defined in Directive 2009/65/EC; or
(ii) an AIF as defined in point (a) of Article 4(1) of Directive 2011/61/EU which solely invests in transferable
securities or in other liquid financial assets referred to in Article 50(1) of Directive 2009/65/EC, where the
mandate of the AIF does not allow a leverage higher than that allowed under Article 51(3) of
Directive 2009/65/EC;
(c) the current market value of the underlying exposures of the CIU underlying the minimum value commitment
without considering the effect of the off-balance-sheet minimum value commitments covers or exceeds the
present value of the threshold specified in the minimum value commitment;
(d) when the excess of the market value of the underlying exposures of the CIU or CIUs over the present value of
the minimum value commitment declines, the institution, or another undertaking in so far as it is covered by
the supervision on a consolidated basis to which the institution itself is subject in accordance with this
Regulation and Directive 2013/36/EU or Directive 2002/87/EC, can influence the composition of the
underlying exposures of the CIU or CIUs or limit the potential for a further reduction of the excess in other
ways;
(e) the ultimate direct or indirect beneficiary of the minimum value commitment is typically a retail client as
defined in point (11) of Article 4(1) of Directive 2014/65/EU.’;
(64) in Article 144(1), point (g) is replaced by the following:
‘(g) the institution has calculated under the IRB Approach the own funds requirements resulting from its risk
parameters estimates and is able to submit the reporting as required by Article 430;’;
(65) Article 152 is replaced by the following:
‘Article 152
Treatment of exposures in the form of units or shares in CIUs
1.
Institutions shall calculate the risk-weighted exposure amounts for their exposures in the form of units or
shares in a CIU by multiplying the risk-weighted exposure amount of the CIU, calculated in accordance with the
approaches set out in paragraphs 2 and 5, with the percentage of units or shares held by those institutions.
2.
Where the conditions set out in Article 132(3) are met, institutions that have sufficient information about
the individual underlying exposures of a CIU shall look through to those underlying exposures to calculate the
risk-weighted exposure amount of the CIU, risk weighting all underlying exposures of the CIU as if they were
directly held by the institutions.
3.
By way of derogation from point (d) of Article 92(3), institutions that calculate the risk-weighted exposure
amount of the CIU in accordance with paragraph 1 or 2 of this Article may calculate the own funds requirement
for credit valuation adjustment risk of derivative exposures of that CIU as an amount equal to 50 % of the own
funds requirement for those derivative exposures calculated in accordance with Section 3, 4 or 5 of Chapter 6 of
this Title, as applicable.
By way of derogation from the first subparagraph, an institution may exclude from the calculation of the own
funds requirement for credit valuation adjustment risk derivative exposures which would not be subject to that
requirement if they were incurred directly by the institution.
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4.
Institutions that apply the look-through approach in accordance with paragraphs 2 and 3 of this Article and
that meet the conditions for permanent partial use in accordance with Article 150, or that do not meet the
conditions for using the methods set out in this Chapter or one or more of the methods set out in Chapter 5 for
all or parts of the underlying exposures of the CIU, shall calculate risk-weighted exposure amounts and expected
loss amounts in accordance with the following principles:
(a) for exposures assigned to the equity exposure class referred to in point (e) of Article 147(2), institutions shall
apply the simple risk-weight approach set out in Article 155(2);
(b) for exposures assigned to the items representing securitisation positions referred to in point (f) of
Article 147(2), institutions shall apply the treatment set out in Article 254 as if those exposures were directly
held by those institutions;
(c) for all other underlying exposures, institutions shall apply the Standardised Approach laid down in Chapter 2
of this Title.
For the purposes of point (a) of the first subparagraph, where the institution is unable to differentiate between
private equity exposures, exchange-traded exposures and other equity exposures, it shall treat the exposures
concerned as other equity exposures.
5.
Where the conditions set out in Article 132(3) are met, institutions that do not have sufficient information
about the individual underlying exposures of a CIU may calculate the risk-weighted exposure amount for those
exposures in accordance with the mandate-based approach set out in Article 132a(2). However, for the exposures
listed in points (a), (b) and (c) of paragraph 4 of this Article, institutions shall apply the approaches set out
therein.
6.
Subject to Article 132b(2), institutions that do not apply the look-through approach in accordance with
paragraphs 2 and 3 of this Article or the mandate-based approach in accordance with paragraph 5 of this Article
shall apply the fall-back approach referred to in Article 132(2).
7.
Institutions may calculate the risk-weighted exposure amount for their exposures in the form of units or
shares in a CIU by using a combination of the approaches referred to in this Article, provided that the conditions
for using those approaches are met.
8.
Institutions that do not have adequate data or information to calculate the risk-weighted amount of a CIU in
accordance with the approaches set out in paragraphs 2, 3, 4 and 5 may rely on the calculations of a third party,
provided that all the following conditions are met:
(a) the third party is one of the following:
(i) the depository institution or the depository financial institution of the CIU, provided that the CIU
exclusively invests in securities and deposits all securities at that depository institution or depository
financial institution;
(ii) for CIUs not covered by point (i) of this point, the CIU management company, provided that the CIU
management company meets the criteria set out in point (a) of Article 132(3);
(b) for exposures other than those listed in points (a), (b) and (c) of paragraph 4 of this Article, the third party
carries out the calculation in accordance with the look-through approach set out in Article 132a(1);
(c) for exposures listed in points (a), (b) and (c) of paragraph 4, the third party carries out the calculation in
accordance with the approaches set out therein;
(d) an external auditor has confirmed the correctness of the third party's calculation.
Institutions that rely on third-party calculations shall multiply the risk weighted exposure amounts of a CIU's
exposures resulting from those calculations by a factor of 1,2.
By way of derogation from the second subparagraph, where the institution has unrestricted access to the detailed
calculations carried out by the third party, the 1,2 factor shall not apply. The institution shall provide those
calculations to its competent authority upon request.
9.
For the purposes of this Article, Article 132(5) and (6) and Article 132b shall apply. For the purposes of
this Article, Article 132c shall apply, using the risk weights calculated in accordance with Chapter 3 of this Title.’;
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(66) in Article 158, the following paragraph is inserted:
‘9a. The expected loss amount for a minimum value commitment that meets all the requirements set out in
Article 132c(3) shall be zero.’;
(67) Article 164 is replaced by the following:
‘Article 164
Loss Given Default (LGD)
1.
Institutions shall provide own estimates of LGDs subject to the requirements specified in Section 6 of this
Chapter and permission of the competent authorities granted in accordance with Article 143. For dilution risk of
purchased receivables, an LGD value of 75 % shall be used. If an institution can decompose its EL estimates for
dilution risk of purchased receivables into PDs and LGDs in a reliable manner, the institution may use its own
LGD estimate.
2.
Unfunded credit protection may be recognised as eligible by adjusting PD or LGD estimates subject to
requirements as specified in Article 183(1), (2) and (3) and the permission of the competent authorities either in
support of an individual exposure or a pool of exposures. An institution shall not assign guaranteed exposures an
adjusted PD or LGD such that the adjusted risk weight would be lower than that of a comparable, direct exposure
to the guarantor.
3.
For the purposes of Article 154(2), the LGD of a comparable direct exposure to the protection provider
referred to in Article 153(3) shall either be the LGD associated with an unhedged facility to the guarantor or the
unhedged facility of the obligor, depending upon whether, in the event both the guarantor and obligor default
during the life of the hedged transaction, available evidence and the structure of the guarantee indicate that the
amount recovered would depend on the financial condition of the guarantor or obligor, respectively.
4.
The exposure-weighted average LGD for all retail exposures secured by residential property and not
benefiting from guarantees from central governments shall not be lower than 10 %.
The exposure-weighted average LGD for all retail exposures secured by commercial immovable property and not
benefiting from guarantees from central governments shall not be lower than 15 %.
5.
Member States shall designate an authority to be responsible for the application of paragraph 6. That
authority shall be the competent authority or the designated authority.
Where the authority designated by the Member State for the application of this Article is the competent authority,
it shall ensure that the relevant national bodies and authorities which have a macroprudential mandate are duly
informed of the competent authority's intention to make use of this Article, and are appropriately involved in the
assessment of financial stability concerns in its Member State in accordance with paragraph 6.
Where the authority designated by the Member State for the application of this Article is different from the
competent authority, the Member State shall adopt the necessary provisions to ensure proper coordination and
exchange of information between the competent authority and the designated authority for the proper application
of this Article. In particular, authorities shall be required to cooperate closely and to share all the information that
may be necessary for the adequate performance of the duties imposed upon the designated authority pursuant to
this Article. That cooperation shall aim at avoiding any form of duplicative or inconsistent action between the
competent authority and the designated authority, as well as ensuring that the interaction with other measures, in
particular measures taken under Article 458 of this Regulation and Article 133 of Directive 2013/36/EU, is duly
taken into account.
6.
Based on the data collected under Article 430a and on any other relevant indicators, and taking into
account forward-looking immovable property market developments the authority designated in accordance with
paragraph 5 of this Article shall periodically, and at least annually, assess whether the minimum LGD values
referred to in paragraph 4 of this Article, are appropriate for exposures secured by mortgages on residential
property or commercial immovable property located in one or more parts of the territory of the Member State of
the relevant authority.

7.6.2019

EN

Official Journal of the European Union

L 150/59

Where, on the basis of the assessment referred to in the first subparagraph of this paragraph, the authority
designated in accordance with paragraph 5 concludes that the minimum LGD values referred to in paragraph 4
are not adequate, and if it considers that the inadequacy of LGD values could adversely affect current or future
financial stability in its Member State, it may set higher minimum LGD values for those exposures located in one
or more parts of the territory of the Member State of the relevant authority. Those higher minimum values may
also be applied at the level of one or more property segments of such exposures.
The authority designated in accordance with paragraph 5 shall notify EBA and the ESRB before making the
decision referred to in this paragraph. Within one month of receipt of that notification EBA and the ESRB shall
provide their opinion to the Member State concerned. EBA and the ESRB shall publish those LGD values.
7.
Where the authority designated in accordance with paragraph 5 sets higher minimum LGD values pursuant
to paragraph 6, institutions shall have a six-month transitional period to apply them.
8.
EBA, in close cooperation with the ESRB, shall develop draft regulatory technical standards to specify the
conditions that the authority designated in accordance with paragraph 5 shall take into account when assessing
the appropriateness of LGD values as part of the assessment referred to in paragraph 6.
EBA shall submit those draft regulatory technical standards to the Commission by 31 December 2019.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.
9.
The ESRB may, by means of recommendations in accordance with Article 16 of Regulation (EU)
No 1092/2010, and in close cooperation with EBA, give guidance to authorities designated in accordance with
paragraph 5 of this Article on the following:
(a) factors which could ‘adversely affect current or future financial stability’ referred to in paragraph 6; and
(b) indicative benchmarks that the authority designated in accordance with paragraph 5 is to take into account
when determining higher minimum LGD values.
10. The institutions of a Member State shall apply the higher minimum LGD values that have been determined
by the authorities of another Member State in accordance with paragraph 6 to all their corresponding exposures
secured by mortgages on residential property or commercial immovable property located in one or more parts of
that Member State.’;
(68) in Article 201(1), point (h) is replaced by the following:
‘(h) qualifying central counterparties.’;
(69) the following article is inserted:
‘Article 204a
Eligible types of equity derivatives
1.
Institutions may use equity derivatives which are total return swaps or economically effectively similar, as
eligible credit protection only for the purpose of conducting internal hedges.
Where an institution buys credit protection through a total return swap and records the net payments received on
the swap as net income, but does not record the offsetting deterioration in the value of the asset that is protected
either through reductions in fair value or by an addition to reserves, that credit protection shall not qualify as
eligible credit protection.
2.
Where an institution conducts an internal hedge using an equity derivative, in order for the internal hedge
to qualify as eligible credit protection for the purposes of this Chapter, the credit risk transferred to the trading
book shall be transferred out to a third party or parties.
Where an internal hedge has been conducted in accordance with the first subparagraph and the requirements in
this Chapter have been met, institutions shall apply the rules set out in Sections 4 to 6 of this Chapter for the
calculation of risk-weighted exposure amounts and expected loss amounts where they acquire unfunded credit
protection.’;
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(70) Article 223 is amended as follows:
(a) in paragraph 3, the second subparagraph is replaced by the following:
‘In the case of OTC derivative transactions, institutions using the method laid down in Section 6 of Chapter 6
shall calculate EVA as follows:
EVA = E.’;
(b) in paragraph 5, the following subparagraph is added:
‘In the case of OTC derivative transactions, institutions using the methods laid down in Sections 3, 4 and 5 of
Chapter 6 shall take into account the risk-mitigating effects of collateral in accordance with the provisions laid
down in Sections 3, 4 and 5 of Chapter 6, as applicable.’;
(71) Article 272 is amended as follows:
(a) point (6) is replaced by the following:
‘(6) ‘hedging set’ means a group of transactions within a single netting set for which full or partial offsetting
is allowed for determining the potential future exposure under the methods set out in Section 3 or 4 of
this Chapter;’;
(b) the following point is inserted:
‘(7a) ‘one way margin agreement’ means a margin agreement under which an institution is required to post
variation margin to a counterparty but is not entitled to receive variation margin from that counterparty
or vice-versa;’;
(c) point (12) is replaced by the following:
‘(12) ‘current market value’ or ‘CMV’ means the net market value of all the transactions within a netting set
gross of any collateral held or posted where positive and negative market values are netted in computing
the CMV;’
(d) the following point is inserted:
‘(12a) ‘net independent collateral amount’ or ‘NICA’ means the sum of the volatility-adjusted value of net
collateral received or posted, as applicable, to the netting set other than variation margin;’;
(72) Article 273 is amended as follows:
(a) paragraph 1 is replaced by the following:
‘1. Institutions shall calculate the exposure value for the contracts listed in Annex II on the basis of one of
the methods set out in Sections 3 to 6 in accordance with this Article.
An institution which does not meet the conditions set out in Article 273a(1) shall not use the method set out
in Section 4. An institution which does not meet the conditions set out in Article 273a(2) shall not use the
method set out in Section 5.
Institutions may use in combination the methods set out in Sections 3 to 6 on a permanent basis within
a group. A single institution shall not use in combination the methods set out in Sections 3 to 6 on
a permanent basis.’;
(b) paragraphs 6, 7 and 8 are replaced by the following:
‘6. Under the methods set out in Sections 3 to 6, the exposure value for a given counterparty shall be
equal to the sum of the exposure values calculated for each netting set with that counterparty.
By way of derogation from the first subparagraph, where one margin agreement applies to multiple netting
sets with that counterparty and the institution is using one of the methods set out in Sections 3 to 6 to
calculate the exposure value of those netting sets, the exposure value shall be calculated in accordance with
the relevant Section.
For a given counterparty, the exposure value for a given netting set of OTC derivative instruments listed in
Annex II calculated in accordance with this Chapter shall be the greater of zero and the difference between
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the sum of exposure values across all netting sets with the counterparty and the sum of credit valuation
adjustments for that counterparty being recognised by the institution as an incurred write-down. The credit
valuation adjustments shall be calculated without taking into account any offsetting debit value adjustment
attributed to the own credit risk of the firm that has been already excluded from own funds in accordance
with point (c) of Article 33(1).
7.
In calculating the exposure value in accordance with the methods set out in Sections 3, 4 and 5,
institutions may treat two OTC derivative contracts included in the same netting agreement that are perfectly
matching as if they were a single contract with a notional principal equal to zero.
For the purposes of the first subparagraph, two OTC derivative contracts are perfectly matching when they
meet all the following conditions:
(a) their risk positions are opposite;
(b) their features, with the exception of the trade date, are identical;
(c) their cash flows fully offset each other.
8.
Institutions shall determine the exposure value for exposures arising from long settlement transactions
by any of the methods set out in Sections 3 to 6 of this Chapter, regardless of which method the institution
has chosen for treating OTC derivatives and repurchase transactions, securities or commodities lending or
borrowing transactions, and margin lending transactions. In calculating the own funds requirements for long
settlement transactions, an institution that uses the approach set out in Chapter 3 may assign the risk weights
under the approach set out in Chapter 2 on a permanent basis and irrespective of the materiality of those
positions.’;
(c) the following paragraph is added:
‘9. For the methods set out in Sections 3 to 6 of this Chapter, institutions shall treat transactions where
Specific Wrong-Way risk has been identified in accordance with Article 291(2), (4), (5), and (6).’;
(73) the following articles are inserted:
‘Article 273a
Conditions for using simplified methods for calculating the exposure value
1.
An institution may calculate the exposure value of its derivative positions in accordance with the method
set out in Section 4, provided that the size of its on- and off-balance-sheet derivative business is equal to or less
than both of the following thresholds on the basis of an assessment carried out on a monthly basis using the data
as of the last day of the month:
(a) 10 % of the institution's total assets;
(b) EUR 300 million.
2.
An institution may calculate the exposure value of its derivative positions in accordance with the method
set out in Section 5, provided that the size of its on- and off-balance-sheet derivative business is equal to or less
than both of the following thresholds on the basis of an assessment carried out on a monthly basis using the data
as of the last day of the month:
(a) 5 % of the institution's total assets;
(b) EUR 100 million.
3.
For the purposes of paragraphs 1 and 2, institutions shall calculate the size of their on- and off-balancesheet derivative business on the basis of data as of the last day of each month in accordance with the following
requirements:
(a) derivative positions shall be valued at their market values on that given date; where the market value of
a position is not available on a given date, institutions shall take a fair value for the position on that date;
where the market value and fair value of a position are not available on a given date, institutions shall take
the most recent of the market value or fair value for that position;
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(b) the absolute value of long derivative positions shall be summed with the absolute value of short derivative
positions;
(c) all derivative positions shall be included, except credit derivatives that are recognised as internal hedges
against non-trading book credit risk exposures.
4.
By way of derogation from paragraph 1 or 2, as applicable, where the derivative business on a consolidated
basis does not exceed the thresholds set out in paragraph 1 or 2, as applicable, an institution which is included in
the consolidation and which would have to apply the method set out in Section 3 or 4 because it exceeds those
thresholds on an individual basis, may, subject to the approval of competent authorities, instead choose to apply
the method that would apply on a consolidated basis.
5.
Institutions shall notify the competent authorities of the methods set out in Section 4 or 5 that they use, or
cease to use, as applicable, to calculate the exposure value of their derivative positions.
6.
Institutions shall not enter into a derivative transaction or buy or sell a derivative instrument for the sole
purpose of complying with any of the conditions set out in paragraphs 1 and 2 during the monthly assessment.
Article 273b
Non-compliance with the conditions for using simplified methods for calculating the exposure value of
derivatives
1.
An institution that no longer meets one or more of the conditions set out in Article 273a(1) or (2) shall
immediately notify the competent authority thereof.
2.
An institution shall cease to calculate the exposure values of its derivative positions in accordance with
Section 4 or 5, as applicable, within three months of one of the following occurring:
(a) the institution does not meet the conditions set out in point (a) of Article 273a(1) or (2), as applicable, or the
conditions set out in point (b) of Article 273a(1) or (2), as applicable, for three consecutive months;
(b) the institution does not meet the conditions set out in point (a) of Article 273a(1) or (2), as applicable, or the
conditions set out in point (b) of Article 273a(1) or (2), as applicable, for more than six of the preceding 12
months.
3.
Where an institution has ceased to calculate the exposure values of its derivative positions in accordance
with Section 4 or 5, as applicable, it shall only be permitted to resume calculating the exposure value of its
derivative positions as set out in Section 4 or 5 where it demonstrates to the competent authority that all the
conditions set out in Article 273a(1) or (2) have been met for an uninterrupted period of one year.’;
(74) in Chapter 6 of Title II of Part Three, Sections 3, 4 and 5 are replaced by the following:
‘Se ct i on 3
S tan dar d is ed a pp ro a ch for co un t er p a r t y cre dit r i sk
Article 274
Exposure value
1.
An institution may calculate a single exposure value at netting set level for all the transactions covered by
a contractual netting agreement where all the following conditions are met:
(a) the netting agreement belongs to one of the types of contractual netting agreements referred to in
Article 295;
(b) the netting agreement has been recognised by competent authorities in accordance with Article 296;
(c) the institution has fulfilled the obligations laid down in Article 297 in respect of the netting agreement.
Where any of the conditions set out in the first subparagraph are not met, the institution shall treat each
transaction as if it was its own netting set.
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2.
Institutions shall calculate the exposure value of a netting set under the standardised approach for
counterparty credit risk as follows:
Exposure value = α · (RC + PFE)
where:
RC

= the replacement cost calculated in accordance with Article 275; and

PFE

= the potential future exposure calculated in accordance with Article 278;

α

= 1,4.

3.
The exposure value of a netting set that is subject to a contractual margin agreement shall be capped at the
exposure value of the same netting set not subject to any form of margin agreement.
4.
Where multiple margin agreements apply to the same netting set, institutions shall allocate each margin
agreement to the group of transactions in the netting set to which that margin agreement contractually applies to
and calculate an exposure value separately for each of those grouped transactions.
5.

Institutions may set to zero the exposure value of a netting set that satisfies all the following conditions:

(a) the netting set is solely composed of sold options;
(b) the current market value of the netting set is at all times negative;
(c) the premium of all the options included in the netting set has been received upfront by the institution to
guarantee the performance of the contracts;
(d) the netting set is not subject to any margin agreement.
6.
In a netting set, institutions shall replace a transaction which is a finite linear combination of bought or sold
call or put options with all the single options that form that linear combination, taken as an individual
transaction, for the purpose of calculating the exposure value of the netting set in accordance with this Section.
Each such combination of options shall be treated as an individual transaction in the netting set in which the
combination is included for the purpose of calculating the exposure value.
7.
The exposure value of a credit derivative transaction representing a long position in the underlying may be
capped to the amount of outstanding unpaid premium provided it is treated as its own netting set that is not
subject to a margin agreement.
Article 275
Replacement cost
1.
Institutions shall calculate the replacement cost RC for netting sets that are not subject to a margin
agreement, in accordance with the following formula:
RC = max{CMV – NICA, 0}
2.
Institutions shall calculate the replacement cost for single netting sets that are subject to a margin agreement
in accordance with the following formula:
RC = max{CMV – VM – NICA, TH + MTA – NICA, 0}
where:
RC

= the replacement cost;

VM

= the volatility-adjusted value of the net variation margin received or posted, as applicable, to the netting
set on a regular basis to mitigate changes in the netting set's CMV;

TH

= the margin threshold applicable to the netting set under the margin agreement below which the
institution cannot call for collateral; and

MTA

= the minimum transfer amount applicable to the netting set under the margin agreement.
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3.
Institutions shall calculate the replacement cost for multiple netting sets that are subject to the same margin
agreement in accordance with the following formula:
(
X

)
maxfCMVi , 0g − maxfVMMA þ NICAMA , 0g, 0

RC ¼ max
i

(

)

X
minfCMVi , 0g − minfVMMA þ NICAMA , 0g, 0

þ max
i

where:
RC

= the replacement cost;

i

= the index that denotes the netting sets that are subject to the single margin agreement;

CMVi

= the CMV of netting set i;

VMMA

= the sum of the volatility-adjusted value of collateral received or posted, as applicable, to multiple
netting sets on a regular basis to mitigate changes in their CMV; and

NICAMA

= the sum of the volatility-adjusted value of collateral received or posted, as applicable, to multiple
netting sets other than VMMA.

For the purposes of the first subparagraph, NICAMA may be calculated at trade level, at netting set level or at the
level of all the netting sets to which the margin agreement applies depending on the level at which the margin
agreement applies.
Article 276
Recognition and treatment of collateral
1.
For the purposes of this Section, institutions shall calculate the collateral amounts of VM, VMMA, NICA and
NICAMA, by applying all the following requirements:
(a) where all the transactions included in a netting set belong to the trading book, only collateral that is eligible
under Articles 197 and 299 shall be recognised;
(b) where a netting set contains at least one transaction that belongs to the non-trading book, only collateral that
is eligible under Article 197 shall be recognised;
(c) collateral received from a counterparty shall be recognised with a positive sign and collateral posted to
a counterparty shall be recognised with a negative sign;
(d) the volatility-adjusted value of any type of collateral received or posted shall be calculated in accordance with
Article 223; for the purposes of that calculation, institutions shall not use the method set out in Article 225;
(e) the same collateral item shall not be included in both VM and NICA at the same time;
(f) the same collateral item shall not be included in both VMMA and NICAMA at the same time;
(g) any collateral posted to the counterparty that is segregated from the assets of that counterparty and, as
a result of that segregation, is bankruptcy remote in the event of the default or insolvency of that
counterparty shall not be recognised in the calculation of NICA and NICAMA.
2.
For the calculation of the volatility-adjusted value of collateral posted referred to in point (d) of paragraph 1
of this Article, institutions shall replace the formula set out in Article 223(2) with the following formula:
CVA = C · (1 + HC + Hfx)
where:
CVA = the volatility-adjusted value of collateral posted; and
C = the collateral;
Hc and Hfx are defined in accordance with Article 223(2).
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3.
For the purposes of point (d) of paragraph 1, institutions shall set the liquidation period relevant for the
calculation of the volatility-adjusted value of any collateral received or posted in accordance with one of the
following time horizons:
(a) one year for the netting sets referred to in Article 275(1);
(b) the margin period of risk determined in accordance with point (b) of Article 279c(1) for the netting sets
referred to in Article 275(2) and (3).
Article 277
Mapping of transactions to risk categories
1.
Institutions shall map each transaction of a netting set to one of the following risk categories to determine
the potential future exposure of the netting set referred to in Article 278:
(a) interest rate risk;
(b) foreign exchange risk;
(c) credit risk;
(d) equity risk;
(e) commodity risk;
(f) other risks.
2.
Institutions shall conduct the mapping referred to in paragraph 1 on the basis of the primary risk driver of
a derivative transaction. The primary risk driver shall be the only material risk driver of a derivative transaction.
3.
By way of derogation from paragraph 2, institutions shall map derivative transactions that have more than
one material risk driver to more than one risk category. Where all the material risk drivers of one of those
transactions belong to the same risk category, institutions shall only be required to map that transaction once to
that risk category on the basis of the most material of those risk drivers. Where the material risk drivers of one of
those transactions belong to different risk categories, institutions shall map that transaction once to each risk
category for which the transaction has at least one material risk driver, on the basis of the most material of the
risk drivers in that risk category.
4.
Notwithstanding paragraphs 1, 2 and 3, when mapping transactions to the risk categories listed in
paragraph 1, institutions shall apply the following requirements:
(a) where the primary risk driver of a transaction, or the most material risk driver in a given risk category for
transactions referred to in paragraph 3, is an inflation variable, institutions shall map the transaction to the
interest rate risk category;
(b) where the primary risk driver of a transaction, or the most material risk driver in a given risk category for
transactions referred to in paragraph 3, is a climatic conditions variable, institutions shall map the transaction
to the commodity risk category.
5.

EBA shall develop draft regulatory technical standards to specify:

(a) the method for identifying transactions with only one material risk driver;
(b) the method for identifying transactions with more than one material risk driver and for identifying the most
material of those risk drivers for the purposes of paragraph 3.
EBA shall submit those draft regulatory technical standards to the Commission by 28 December 2019.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.
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Article 277a
Hedging sets
1.
Institutions shall establish the relevant hedging sets for each risk category of a netting set and assign each
transaction to those hedging sets as follows:
(a) transactions mapped to the interest rate risk category shall be assigned to the same hedging set only where
their primary risk driver, or the most material risk driver in the given risk category for transactions referred
to in Article 277(3), is denominated in the same currency;
(b) transactions mapped to the foreign exchange risk category shall be assigned to the same hedging set only
where their primary risk driver, or the most material risk driver in the given risk category for transactions
referred to in Article 277(3), is based on the same currency pair;
(c) all the transactions mapped to the credit risk category shall be assigned to the same hedging set;
(d) all the transactions mapped to the equity risk category shall be assigned to the same hedging set;
(e) transactions mapped to the commodity risk category shall be assigned to one of the following hedging sets
on the basis of the nature of their primary risk driver or the most material risk driver in the given risk
category for transactions referred to in Article 277(3):
(i)

energy;

(ii) metals;
(iii) agricultural goods;
(iv) other commodities;
(v) climatic conditions;
(f) transactions mapped to the other risks category shall be assigned to the same hedging set only where their
primary risk driver, or the most material risk driver in the given risk category for transactions referred to in
Article 277(3), is identical.
For the purposes of point (a) of the first subparagraph of this paragraph, transactions mapped to the interest rate
risk category that have an inflation variable as the primary risk driver shall be assigned to separate hedging sets,
other than the hedging sets established for transactions mapped to the interest rate risk category that do not have
an inflation variable as the primary risk driver. Those transactions shall be assigned to the same hedging set only
where their primary risk driver, or the most material risk driver in the given risk category for transactions
referred to in Article 277(3), is denominated in the same currency.
2.
By way of derogation from paragraph 1 of this Article, institutions shall establish separate individual
hedging sets in each risk category for the following transactions:
(a) transactions for which the primary risk driver, or the most material risk driver in the given risk category for
transactions referred to in Article 277(3), is either the market implied volatility or the realised volatility of
a risk driver or the correlation between two risk drivers;
(b) transactions for which the primary risk driver, or the most material risk driver in the given risk category for
transactions referred to in Article 277(3), is the difference between two risk drivers mapped to the same risk
category or transactions that consist of two payment legs denominated in the same currency and for which
a risk driver from the same risk category of the primary risk driver is contained in the other payment leg
than the one containing the primary risk driver.
For the purposes of point (a) of the first subparagraph of this paragraph, institutions shall assign transactions to
the same hedging set of the relevant risk category only where their primary risk driver, or the most material risk
driver in the given risk category for transactions referred to in Article 277(3), is identical.
For the purposes of point (b) of the first subparagraph, institutions shall assign transactions to the same hedging
set of the relevant risk category only where the pair of risk drivers in those transactions as referred to therein
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is identical and the two risk drivers contained in this pair are positively correlated. Otherwise, institutions shall
assign transactions referred to in point (b) of the first subparagraph to one of the hedging sets established in
accordance with paragraph 1, on the basis of only one of the two risk drivers referred to in point (b) of the first
subparagraph.
3.
Institutions shall make available upon request by the competent authorities the number of hedging sets
established in accordance with paragraph 2 of this Article for each risk category, with the primary risk driver, or
the most material risk driver in the given risk category for transactions referred to in Article 277(3), or the pair
of risk drivers of each of those hedging sets and with the number of transactions in each of those hedging sets.
Article 278
Potential future exposure
1.

Institutions shall calculate the potential future exposure of a netting set as follows:
X
PFE ¼ multiplier �

AddOnðaÞ

a

where:
PFE

= the potential future exposure;

a

= the index that denotes the risk categories included in the calculation of the potential future
exposure of the netting set;

AddOn(a)

= the add-on for risk category a calculated in accordance with Articles 280a to 280f, as applicable;
and

multiplier

= the multiplication factor calculated in accordance with the formula referred to in paragraph 3.

For the purpose of this calculation, institutions shall include the add-on of a given risk category in the calculation
of the potential future exposure of a netting set where at least one transaction of the netting set has been mapped
to that risk category.
2.
The potential future exposure of multiple netting sets that are subject to one margin agreement, as referred
in Article 275(3), shall be calculated as the sum of the potential future exposures of all the individual netting sets
as if they were not subject to any form of a margin agreement.
3.

For the purposes of paragraph 1, the multiplier shall be calculated as follows:
8
1 if z ≥ 0
>
>
<
�
� ��
multiplier =
z
>
>
if z < 0
: min 1, Floorm þ ð1 − Floorm Þ � exp
y

where:
Floorm = 5 %;
y = 2 · (1 – Floorm) · ΣaAddOn(a)
8
CMV – NICA for the netting sets referred to in Article 275(1)
>
>
>
<
z=
CMV – VM – NICA for the netting sets referred to in Article 275(2)
>
>
>
:
CMVi – NICAi for the netting sets referred to in Article 275(3)

NICAi

= the net independent collateral amount calculated only for transactions that are included in netting set
i. NICAi shall be calculated at trade level or at netting set level depending on the margin agreement.
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Article 279
Calculation of the risk position
For the purpose of calculating the risk category add-ons referred to in Articles 280a to 280f, institutions shall
calculate the risk position of each transaction of a netting set as follows:
RiskPosition = δ · AdjNot · MF
where:
δ

= the supervisory delta of the transaction calculated in accordance with the formula laid down in
Article 279a;

AdjNot

= the adjusted notional amount of the transaction calculated in accordance with Article 279b; and

MF

= the maturity factor of the transaction calculated in accordance with the formula laid down in
Article 279c.

Article 279a
Supervisory delta
1.

Institutions shall calculate the supervisory delta as follows:

(a) for call and put options that entitle the option buyer to purchase or sell an underlying instrument at
a positive price on a single or multiple dates in the future, except where those options are mapped to the
interest rate risk category, institutions shall use the following formula:
�
�
lnðP=KÞ þ 0,5 � σ2 � T
pffiffiffi
δ ¼ sign � N type �
σ� T
where:
δ

= the supervisory delta;

sign

= – 1 where the transaction is a sold call option or a bought put option;

sign

= + 1 where the transaction is a bought call option or sold put option;

type

= – 1 where the transaction is a put option;

type

= + 1 where the transaction is a call option;

N(x)

= the cumulative distribution function for a standard normal random variable meaning the probability
that a normal random variable with mean zero and variance of one is less than or equal to x;

P

= the spot or forward price of the underlying instrument of the option; for options the cash flows of
which depend on an average value of the price of the underlying instrument, P shall be equal to the
average value at the calculation date;

K

= the strike price of the option;

T

= the expiry date of the option; for options which can be exercised at one future date only, the expiry
date is equal to that date; for options which can be exercised at multiple future dates, the expiry date
is equal to the latest of those dates; the expiry date shall be expressed in years using the relevant
business day convention; and

σ

= the supervisory volatility of the option determined in accordance with Table 1 on the basis of the
risk category of the transaction and the nature of the underlying instrument of the option.
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Table 1
Risk category

Foreign exchange

Underlying instrument

Supervisory volatility

All

15 %

Single-name instrument

100 %

Multiple-names instrument

80 %

Single-name instrument

120 %

Multiple-names instrument

75 %

Electricity

150 %

Other commodities (excluding electricity)

70 %

All

150 %

Credit

Equity

Commodity

Others

Institutions using the forward price of the underlying instrument of an option shall ensure that:
(i)

the forward price is consistent with the characteristics of the option;

(ii) the forward price is calculated using a relevant interest rate prevailing at the reporting date;
(iii) the forward price integrates the expected cash flows of the underlying instrument before the expiry of
the option;
(b) for tranches of a synthetic securitisation and a nth-to-default credit derivative, institutions shall use the
following formula:
δ ¼ sign �

15
ð1 þ 14 � AÞ � ð1 þ 14 � DÞ

where:
8
< + 1 where credit protection has been obtained through the transaction
sign =

:

– 1 where credit protection has been provided through the transaction

A

= the attachment point of the tranche; for a nth-to-default credit derivative transaction based on
reference entities k, A = (n – 1)/k; and

D

= the detachment point of the tranche; for a nth-to-default credit derivative transaction based on
reference entities k, D = n/k;

(c) for transactions not referred to in point (a) or (b), institutions shall use the following supervisory delta:
8
+ 1 if the transaction is a long position in the primary risk driver or in the most material risk driver
>
>
>
< in the given risk category
δ=

>
>
>
: – 1 if the transaction is a short position in the primary risk driver or in the most material risk driver
in the given risk category

2.
For the purposes of this Section, a long position in the primary risk driver or in the most material risk
driver in the given risk category for transactions referred to in Article 277(3) means that the market value of the
transaction increases when the value of that risk driver increases and a short position in the primary risk driver
or in the most material risk driver in the given risk category for transactions referred to in Article 277(3) means
that the market value of the transaction decreases when the value of that risk driver increases.
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EBA shall develop draft regulatory technical standards to specify:

(a) in accordance with international regulatory developments, the formula that institutions shall use to calculate
the supervisory delta of call and put options mapped to the interest rate risk category compatible with market
conditions in which interest rates may be negative as well as the supervisory volatility that is suitable for that
formula;
(b) the method for determining whether a transaction is a long or short position in the primary risk driver or in
the most material risk driver in the given risk category for transactions referred to in Article 277(3).
EBA shall submit those draft regulatory technical standards to the Commission by 28 December 2019.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.

Article 279b
Adjusted notional amount
1.

Institutions shall calculate the adjusted notional amount as follows:

(a) for transactions mapped to the interest rate risk category or the credit risk category, institutions shall calculate
the adjusted notional amount as the product of the notional amount of the derivative contract and the
supervisory duration factor, which shall be calculated as follows:
supervisory duration factor ¼

expð − R � SÞ − expð − R � EÞ
R

where:
R

= the supervisory discount rate; R = 5 %;

S

= the period between the start date of a transaction and the reporting date, which shall be expressed in
years using the relevant business day convention; and

E

= the period between the end date of a transaction and the reporting date, which shall be expressed in
years using the relevant business day convention.

The start date of a transaction is the earliest date at which at least a contractual payment under the
transaction, to or from the institution, is either fixed or exchanged, other than payments related to the
exchange of collateral in a margin agreement. Where the transaction has already been fixing or making
payments at the reporting date, the start date of a transaction shall be equal to 0.
Where a transaction involves one or more contractual future dates on which the institution or the
counterparty may decide to terminate the transaction prior to its contractual maturity, the start date of
a transaction shall be equal to the earliest of the following:
(i) the date or the earliest of the multiple future dates at which the institution or the counterparty may
decide to terminate the transaction earlier than its contractual maturity;
(ii) the date at which a transaction starts fixing or making payments, other than payments related to the
exchange of collateral in a margin agreement.
Where a transaction has a financial instrument as the underlying instrument that may give rise to contractual
obligations additional to those of the transaction, the start date of a transaction shall be determined on the
basis of the earliest date at which the underlying instrument starts fixing or making payments.
The end date of a transaction is the latest date at which a contractual payment under the transaction, to or
from the institution, is or may be exchanged.
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Where a transaction has a financial instrument as an underlying instrument that may give rise to contractual
obligations additional to those of the transaction, the end date of a transaction shall be determined on the
basis of the last contractual payment of the underlying instrument of the transaction.
Where a transaction is structured to settle an outstanding exposure following specified payment dates and
where the terms are reset so that the market value of the transaction is zero on those specified dates, the
settlement of the outstanding exposure at those specified dates is considered a contractual payment under the
same transaction;
(b) for transactions mapped to the foreign exchange risk category, institutions shall calculate the adjusted
notional amount as follows:
(i)

where the transaction consists of one payment leg, the adjusted notional amount shall be the notional
amount of the derivative contract;

(ii) where the transaction consists of two payment legs and the notional amount of one payment leg is
denominated in the institution's reporting currency, the adjusted notional amount shall be the notional
amount of the other payment leg;
(iii) where the transaction consists of two payment legs and the notional amount of each payment leg is
denominated in a currency other than the institution's reporting currency, the adjusted notional amount
shall be the largest of the notional amounts of the two payment legs after those amounts have been
converted into the institution's reporting currency at the prevailing spot exchange rate;
(c) for transactions mapped to the equity risk category or commodity risk category, institutions shall calculate
the adjusted notional amount as the product of the market price of one unit of the underlying instrument of
the transaction and the number of units in the underlying instrument referenced by the transaction;
where a transaction mapped to the equity risk category or commodity risk category is contractually expressed
as a notional amount, institutions shall use the notional amount of the transaction rather than the number of
units in the underlying instrument as the adjusted notional amount;
(d) for transactions mapped to the other risks category, institutions shall calculate the adjusted notional amount
on the basis of the most appropriate method among the methods set out in points (a), (b) and (c), depending
on the nature and characteristics of the underlying instrument of the transaction.
2.
Institutions shall determine the notional amount or number of units of the underlying instrument for the
purpose of calculating the adjusted notional amount of a transaction referred to in paragraph 1 as follows:
(a) where the notional amount or the number of units of the underlying instrument of a transaction is not fixed
until its contractual maturity:
(i) for deterministic notional amounts and numbers of units of the underlying instrument, the notional
amount shall be the weighted average of all the deterministic values of notional amounts or number of
units of the underlying instrument, as applicable, until the contractual maturity of the transaction, where
the weights are the proportion of the time period during which each value of notional amount applies;
(ii) for stochastic notional amounts and numbers of units of the underlying instrument, the notional amount
shall be the amount determined by fixing current market values within the formula for calculating the
future market values;
(b) for contracts with multiple exchanges of the notional amount, the notional amount shall be multiplied by the
number of remaining payments still to be made in accordance with the contracts;
(c) for contracts that provide for a multiplication of the cash-flow payments or a multiplication of the underlying
of the derivative contract, the notional amount shall be adjusted by an institution to take into account the
effects of the multiplication on the risk structure of those contracts.
3.
Institutions shall convert the adjusted notional amount of a transaction into their reporting currency at the
prevailing spot exchange rate where the adjusted notional amount is calculated under this Article from
a contractual notional amount or a market price of the number of units of the underlying instrument
denominated in another currency.
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Article 279c
Maturity Factor
1.

Institutions shall calculate the maturity factor as follows:

(a) for transactions included in the netting sets referred to in Article 275(1), institutions shall use the following
formula:
ffiffiffiffiffiffiffi�
ffiffiffi
qffiffiffiffiffiffiffiffi�ffiffiffiffiffiffiffiffiffiffiffi�ffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffi�
MF ¼ min max M, 10=OneBusinessYear , 1
where:
MF

= the maturity factor;

M

= the remaining maturity of the transaction which is equal to the period of time needed
for the termination of all contractual obligations of the transaction; for that purpose,
any optionality of a derivative contract shall be considered to be a contractual
obligation; the remaining maturity shall be expressed in years using the relevant
business day convention;
where a transaction has another derivative contract as underlying instrument that may
give rise to additional contractual obligations beyond the contractual obligations of the
transaction, the remaining maturity of the transaction shall be equal to the period of
time needed for the termination of all contractual obligations of the underlying
instrument;
where a transaction is structured to settle outstanding exposure following specified
payment dates and where the terms are reset so that the market value of the transaction
is zero on those specified dates, the remaining maturity of the transaction shall be equal
to the time until the next reset date; and

OneBusinessYear

= one year expressed in business days using the relevant business day convention;

(b) for transactions included in the netting sets referred to in Article 275(2) and (3), the maturity factor is defined
as:
rffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffi
3
MPOR
MF ¼
2 OneBusinessYear
where:
MF

= the maturity factor;

MPOR

= the margin period of risk of the netting set determined in accordance with
Article 285(2) to (5); and

OneBusinessYear

= one year expressed in business days using the relevant business day convention.

When determining the margin period of risk for transactions between a client and a clearing member, an
institution acting either as the client or as the clearing member shall replace the minimum period set out in
point (b) of Article 285(2) with five business days.
2.
For the purposes of paragraph 1, the remaining maturity shall be equal to the period of time until the next
reset date for transactions that are structured to settle outstanding exposure following specified payment dates
and where the terms are reset in such a way that the market value of the contract shall be zero on those specified
payment dates.
Article 280
Hedging set supervisory factor coefficient
For the purpose of calculating the add-on of a hedging set as referred to in Articles 280a to 280f, the hedging set
supervisory factor coefficient ‘є’ shall be the following:
8
1 for the hedging sets established in accordance with Article 277a(1)
>
<
є=
5 for the hedging sets established in accordance with point (a) of Article 277a(2)
>
:
0,5 for the hedging sets established in accordance with point (b) of Article 277a(2)
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Article 280a
Interest rate risk category add-on
1.
For the purposes of Article 278, institutions shall calculate the interest rate risk category add-on for a given
netting set as follows:
X
AddOnIR ¼
AddOnIR
j
j

where:
AddOnIR

= the interest rate risk category add-on;

j

= the index that denotes all the interest rate risk hedging sets established in accordance with point
(a) of Article 277a(1) and with Article 277a(2) for the netting set; and

AddOnIR
j

= the interest rate risk category add-on for hedging set j calculated in accordance with paragraph 2.

2.

Institutions shall calculate the interest rate risk category add-on for hedging set j as follows:
IR
IR
AddOnIR
j ¼ �j � SF � EffNotj

where:
єj

= the hedging set supervisory factor coefficient of hedging set j determined in accordance with the
applicable value specified in Article 280;

SFIR

= the supervisory factor for the interest rate risk category with a value equal to 0,5 %; and

EffNotIR
j

= the effective notional amount of hedging set j calculated in accordance with paragraph 3.

3.
For the purpose of calculating the effective notional amount of hedging set j, institutions shall first map
each transaction of the hedging set to the appropriate bucket in Table 2. They shall do so on the basis of the end
date of each transaction as determined under point (a) of Article 279b(1):
Table 2
Bucket

End date
(in years)

1

> 0 and <= 1

2

> 1 and <= 5

3

>5

Institutions shall then calculate the effective notional amount of hedging set j in accordance with the following
formula:
qffi�ffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffi�ffi
2
2
EffNotIR
¼
ðDj,1 Þ þ ðDj,2 Þ þ 1,4 � Dj,1 � Dj,2 þ 1,4 � Dj,2 � Dj,3 þ 0,6 � Dj,1 � Dj,3
j
where:
EffNotIR
j

= the effective notional amount of hedging set j; and

Dj,k

= the effective notional amount of bucket k of hedging set j calculated as follows:
X
Dj,k ¼
RiskPositionl
l 2 Bucket k

where:
l

= the index that denotes the risk position.
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Article 280b
Foreign exchange risk category add-on
1.
For the purposes of Article 278, institutions shall calculate the foreign exchange risk category add-on for
a given netting set as follows:
AddOnFX ¼

X

AddOnFX
j

j

where:
AddOnFX

= the foreign exchange risk category add on;

j

= the index that denotes the foreign exchange risk hedging sets established in accordance with point
(b) of Article 277a(1) and with Article 277a(2) for the netting set; and

AddOnFX
j

= the foreign exchange risk category add-on for hedging set j calculated in accordance with
paragraph 2.

2.

Institutions shall calculate the foreign exchange risk category add-on for hedging set j as follows:
�
�
FX �
FX �
�
AddOnFX
¼
�
�
SF
�
EffNot
j
j
j �

where:
єj

= the hedging set supervisory factor coefficient of hedging set j determined in accordance with
Article 280;

SFFX

= the supervisory factor for the foreign exchange risk category with a value equal to 4 %;

EffNotFX
j

= the effective notional amount of hedging set j calculated as follows:

EffNotFX
j ¼

X
RiskPositionl
l 2 Hedging set j

where:
l

= the index that denotes the risk position.

Article 280c
Credit risk category add-on
1.
For the purposes of paragraph 2, institutions shall establish the relevant credit reference entities of the
netting set in accordance with the following:
(a) there shall be one credit reference entity for each issuer of a reference debt instrument that underlies a singlename transaction allocated to the credit risk category; single-name transactions shall be assigned to the same
credit reference entity only where the underlying reference debt instrument of those transactions is issued by
the same issuer;
(b) there shall be one credit reference entity for each group of reference debt instruments or single-name credit
derivatives that underlie a multi-name transaction allocated to the credit risk category; multi-names
transactions shall be assigned to the same credit reference entity only where the group of underlying reference
debt instruments or single-name credit derivatives of those transactions have the same constituents.
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2.
For the purposes of Article 278, institution shall calculate the credit risk category add-on for a given netting
set as follows:
X
AddOnCredit ¼
AddOnCredit
j
j

where:
AddOnCredit

= credit risk category add-on;

j

= the index that denotes all the credit risk hedging sets established in accordance with point (c)
of Article 277a(1) and with Article 277a(2) for the netting set; and

AddOnCredit
j

= the credit risk category add-on for hedging set j calculated in accordance with paragraph 3.

3.

Institutions shall calculate the credit risk category add-on for hedging set j as follows:
vffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffi!
ffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffi
u
2
u X
X
�
2
2
t
Credit
Credit
AddOnj
¼ �j
ρk � AddOnðEntityk Þ þ
1 − ðρCredit
Þ � ðAddOnðEntityk ÞÞ
k
k

k

where:
AddOnCredit
j

= the credit risk category add-on for hedging set j;

єj

= the hedging set supervisory factor coefficient of hedging set j determined in accordance with
Article 280;

k

= the index that denotes the credit reference entities of the netting set established in
accordance with paragraph 1;

ρCredit
k

= the correlation factor of the credit reference entity k; where the credit reference entity k has
been established in accordance with point (a) of paragraph 1, ρCredit
¼ 50 % , where the
k
credit reference entity k has been established in accordance with point (b) of
paragraph 1, ρCredit
¼ 80 %; and
k

AddOn(Entityk)

= the add-on for the credit reference entity k determined in accordance with paragraph 4.

4.

Institutions shall calculate the add-on for the credit reference entity k as follows:
AddOnðEntityk Þ ¼ EffNotCredit
k

where:
EffNotCredit
k

= the effective notional amount of the credit reference entity k calculated as follows:
X
EffNotCredit
¼
SFCredit
� RiskPositionl
k
k,l
l 2 Credit reference entity k

where:

5.

l

= the index that denotes the risk position; and

SFCredit
k,l

= the supervisory factor applicable to the credit reference entity k calculated in
accordance with paragraph 5.

Institutions shall calculate the supervisory factor applicable to the credit reference entity k as follows:

(a) for the credit reference entity k established in accordance with point (a) of paragraph 1, SFCredit
shall be
k,l
mapped to one of the six supervisory factors set out in Table 3 of this paragraph on the basis of an external
credit assessment by a nominated ECAI of the corresponding individual issuer; for an individual issuer for
which a credit assessment by a nominated ECAI is not available:
(i) an institution using the approach referred to in Chapter 3 shall map the internal rating of the individual
issuer to one of the external credit assessments;
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(ii) an institution using the approach referred to in Chapter 2 shall assign SFCredit
¼ 0,54 % to that credit
k,l
reference entity; however, where an institution applies Article 128 to risk weight counterparty credit risk
exposures to that individual issuer, SFCredit
¼ 1,6 % shall be assigned to that credit reference entity;
k,l
(b) for the credit reference entity k established in accordance with point (b) of paragraph 1:
(i) where a risk position l assigned to the credit reference entity k is a credit index listed on a recognised
exchange, SFCredit
shall be mapped to one of the two supervisory factors set out in Table 4 of this
k,l
paragraph on the basis of the credit quality of the majority of its individual constituents;
(ii) where a risk position l assigned to the credit reference entity k is not referred to in point (i) of this point,
SFCredit
shall be the weighted average of the supervisory factors mapped to each constituent in accordance
k,l
with the method set out in point (a), where the weights are defined by the proportion of notional of the
constituents in that position.
Table 3
Credit quality step

Supervisory factor for single-name transactions

1

0,38 %

2

0,42 %

3

0,54 %

4

1,06 %

5

1,6 %

6

6,0 %

Table 4
Dominant credit quality

Supervisory factor for quoted indices

Investment grade

0,38 %

Non-investment grade

1,06 %

Article 280d
Equity risk category add-on
1.
For the purposes of paragraph 2, institutions shall establish the relevant equity reference entities of the
netting set in accordance with the following:
(a) there shall be one equity reference entity for each issuer of a reference equity instrument that underlies
a single-name transaction allocated to the equity risk category; single-name transactions shall be assigned to
the same equity reference entity only where the underlying reference equity instrument of those transactions
is issued by the same issuer;
(b) there shall be one equity reference entity for each group of reference equity instruments or single-name equity
derivatives that underlie a multi-name transaction allocated to the equity risk category; multi-names
transactions shall be assigned to the same equity reference entity only where the group of underlying
reference equity instruments or single-name equity derivatives of those transactions, as applicable, has the
same constituents.
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2.
For the purposes of Article 278, institutions shall calculate the equity risk category add-on for a given
netting set as follows:
AddOnEquity ¼

X

Equity

AddOnj
j

where:
AddOnEquity

= the equity risk category add-on;

j

= the index that denotes all the equity risk hedging sets established in accordance with point (d)
of Article 277a(1) and Article 277a(2) for the netting set; and

AddOn

= the equity risk category add-on for hedging set j calculated in accordance with paragraph 3.

Equity
j

3.

Institutions shall calculate the equity risk category add-on for hedging set j as follows:

AddOnEquity
j

vffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffi!
ffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffi
u
2
u X
X
�
2
2
¼ �j t
ρEquity
�
AddOnðEntity
Þ
þ
1 − ðρEquity
Þ � ðAddOnðEntityk ÞÞ
k
k
k
k

k

where:
Equity

AddOnj

= the equity risk category add-on for hedging set j;

єj

= the hedging set supervisory factor coefficient of hedging set j determined in accordance with
Article 280;

k

= the index that denotes the equity reference entities of the netting set established in
accordance with paragraph 1;

ρEquity
k

= the correlation factor of the equity reference entity k; where the equity reference entity k has
Equity
been established in accordance with point (a) of paragraph 1, ρk
¼ 50 %; where the
equity reference entity k has been established in accordance with point (b) of paragraph 1,
ρEquity
¼ 80 %; and
k

AddOn(Entityk)

= the add-on for the equity reference entity k determined in accordance with paragraph 4.

4.

Institutions shall calculate the add-on for the equity reference entity k as follows:
AddOnðEntityk Þ ¼ SKEquity
� EffNotEquity
k
k

where:
AddOn(Entityk)

= the add-on for the equity reference entity k;

SFEquity
k

= the supervisory factor applicable to the equity reference entity k; where the equity reference
entity k has been established in accordance with point (a) of paragraph 1, SFEquity
¼ 32 %;
k
where the equity reference entity k has been established in accordance with point (b) of
paragraph 1, SFEquity
¼ 20 %; and
k

EffNotEquity
k

= the effective notional amount of the equity reference entity k calculated as follows:
Equity

EffNotk

X
RiskPositionl

¼
l 2 Equity reference entity k

where:
l = the index that denotes the risk position.
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Article 280e
Commodity risk category add-on
1.
For the purposes of Article 278, institutions shall calculate the commodity risk category add-on for a given
netting set as follows:
X
AddOnCom ¼
AddOnCom
j
i

where:
AddOnCom

= the commodity risk category add-on;

j

= the index that denotes the commodity hedging sets established in accordance with point (e) of
Article 277a(1) and with Article 277a(2) for the netting set; and

AddOnCom
j

= the commodity risk category add-on for hedging set j calculated in accordance with
paragraph 4.

2.
For the purpose of calculating the add-on for a commodity hedging set of a given netting set in accordance
with paragraph 4, institutions shall establish the relevant commodity reference types of each hedging set.
Commodity derivative transactions shall be assigned to the same commodity reference type only where the
underlying commodity instrument of those transactions has the same nature, irrespective of the delivery location
and quality of the commodity instrument.
3.
By way of derogation from paragraph 2, competent authorities may require an institution which is signifi
cantly exposed to the basis risk of different positions sharing the same nature as referred to in paragraph 2 to
establish the commodity reference types for those positions using more characteristics than just the nature of the
underlying commodity instrument. In such a situation, commodity derivative transactions shall be assigned the
same commodity reference type only where they share those characteristics.
4.

Institutions shall calculate the commodity risk category add-on for hedging set j as follows:
vffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffi!
ffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffi
u
2
u
X
X
�2
2
j
j
t
Com
Com
AddOnj ¼ �j
ρ �
AddOnðTypek Þ þð1 − ðρCom Þ Þ �
AddOnðTypek Þ
k

k

where:
AddOnCom
j

= the commodity risk category add-on for hedging set j;

єj

= the hedging set supervisory factor coefficient of hedging set j determined in accordance with
Article 280;

ρCom

= the correlation factor of the commodity risk category with a value equal to 40 %;

k

= the index that denotes the commodity reference types of the netting set established in
accordance with paragraph 2; and

AddOnðTypejk Þ = the add-on for the commodity reference type k calculated in accordance with paragraph 5.
5.

Institutions shall calculate the add-on for the commodity reference type k as follows:
j

AddOnðTypek Þ ¼ SFCom
� EffNotCom
k
k
where:
j

AddOnðTypek Þ = the add-on for the commodity reference type k;
SFCom
k

= the supervisory factor applicable to the commodity reference type k; where the commodity
reference type k corresponds to transactions allocated to the hedging set referred to in point (e)
(i) of Article 277a(1), excluding transactions concerning electricity, SFCom
¼ 18 %; for
k
transactions concerning electricity, SFCom
¼ 40 %; and
k
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= the effective notional amount of the commodity reference type k calculated as follows:
X
EffNotCom
¼
RiskPositionl
k
l 2 Commodity reference type k

where:
l = the index that denotes the risk position.
Article 280f
Other risks category add-on
1.
For the purposes of Article 278, institutions shall calculate the other risks category add-on for a given
netting set as follows:
X
AddOnOther ¼
AddOnOther
j
j

where:
AddOnOther

= the other risks category add-on;

єj

= the index that denotes the other risk hedging sets established in accordance with point (f) of
Article 277a(1) and Article 277a(2) for the netting set; and

AddOnOther
j

= the other risks category add-on for hedging set j calculated in accordance with paragraph 2.

2.

Institutions shall calculate the other risks category add-on for hedging set j as follows:
�
�
�
�
�
AddOnOther
¼ �j � SFOther � �EffNotOther
j
j

where:
AddOnOther
j

= the other risks category add-on for hedging set j;

єj

= the hedging set supervisory factor coefficient of hedging set j determined in accordance with
Article 280; and

SFOther

= the supervisory factor for the other risk category with a value equal to 8 %;

EffNotOther
j

= the effective notional amount of hedging set j calculated as follows:
X

EffNotOther
¼
j

RiskPositionl
l 2 Hedging set j

where:
l = the index that denotes the risk position.
S e ct io n 4
S im pl i f ie d s t a n da r d is ed a p pr oa ch fo r co unter p a r t y cr ed it r isk
Article 281
Calculation of the exposure value
1.
Institutions shall calculate a single exposure value at netting set level in accordance with Section 3, subject
to paragraph 2 of this Article.
2.

The exposure value of a netting set shall be calculated in accordance with the following requirements:

(a) institutions shall not apply the treatment referred to in Article 274(6);
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(b) by way of derogation from Article 275(1), for netting sets that are not referred to in Article 275(2),
institutions shall calculate the replacement cost in accordance with the following formula:
RC = max{CMV, 0}
where:
RC

= the replacement cost; and

CMV

= the current market value.

(c) by way of derogation from Article 275(2) of this Regulation, for netting sets of transactions: that are traded
on a recognised exchange; that are centrally cleared by a central counterparty authorised in accordance with
Article 14 of Regulation (EU) No 648/2012 or recognised in accordance with Article 25 of that Regulation;
or for which collateral is exchanged bilaterally with the counterparty in accordance with Article 11 of
Regulation (EU) No 648/2012, institutions shall calculate the replacement cost in accordance with the
following formula:
RC = TH + MTA
where:
RC

= the replacement cost;

TH

= the margin threshold applicable to the netting set under the margin agreement below which the
institution cannot call for collateral; and

MTA

= the minimum transfer amount applicable to the netting set under the margin agreement;

(d) by way of derogation from Article 275(3), for multiple netting sets that are subject to a margin agreement,
institutions shall calculate the replacement cost as the sum of the replacement cost of each individual netting
set, calculated in accordance with paragraph 1 as if they were not margined;
(e) all hedging sets shall be established in accordance with Article 277a(1);
(f)

institutions shall set to 1 the multiplier in the formula that is used to calculate the potential future exposure
in Article 278(1), as follows:
X
PFE ¼
AddOnðaÞ
a

where:
PFE

= the potential future exposure; and

AddOn(a)

= the add-on for risk category a;

(g) by way
delta as
8
<
δ=
:

of derogation from Article 279a(1), for all transactions, institutions shall calculate the supervisory
follows:
+ 1 where the transaction is a long position in the primary risk driver
– 1 where the transaction is a short position in the primary risk driver

where:
δ

= the supervisory delta;

(h) the formula referred to in point (a) of Article 279b(1) that is used to compute the supervisory duration factor
shall read as follows:
supervisory duration factor = E – S
where:
E

= the period between the end date of a transaction and the reporting date; and

S

= the period between the start date of a transaction and the reporting date;
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the maturity factor referred to in Article 279c(1) shall be calculated as follows:
(i) for transactions included in netting sets referred to in Article 275(1), MF = 1;
(ii) for transactions included in netting sets referred to in Article 275(2) and (3), MF = 0,42;

(j)

the formula referred to in Article 280a(3) that is used to calculate the effective notional amount of hedging
set j shall read as follows:
� � � � � �
� � � � � �
EffNotIR
j ¼ Dj,1 þ Dj,2 þ Dj,3
where:
EffNotIR
j

= the effective notional amount of hedging set j; and

Dj,k

= the effective notional amount of bucket k of hedging set j;

(k) the formula referred to in Article 280c(3) that is used to calculate the credit risk category add-on for hedging
set j shall read as follows:
X�
�
�AddOnðEntityk Þ�
AddOnCredit
¼
j
k

where:

(l)

AddOnCredit
j

= the credit risk category add-on for hedging set j; and

AddOn(Entityk)

= the add-on for the credit reference entity k;

the formula referred to in Article 280d(3) that is used to calculate the equity risk category add-on for
hedging set j shall read as follows:
X�
�
�AddOnðEntityk Þ�
AddOnEquity
¼
j
k

where:
AddOnEquity
j

= the equity risk category add-on for hedging set j; and

AddOn(Entityk)

= the add-on for the credit reference entity k;

(m) the formula referred to in Article 280e(4) that is used to calculate the commodity risk category add-on for
hedging set j shall read as follows:
X�
�
�AddOnðTypej Þ�
AddOnCom
¼
k
j
k

where:
AddOnCom
j

= the commodity risk category add-on for hedging set j; and
j

AddOnðTypek Þ = the add-on for the commodity reference type k.
Se c ti on 5
Or i gi na l e x po su r e me t hod
Article 282
Calculation of the exposure value
1.
Institutions may calculate a single exposure value for all the transactions within a contractual netting
agreement where all the conditions set out in Article 274(1) are met. Otherwise, institutions shall calculate an
exposure value separately for each transaction, which shall be treated as its own netting set.
2.
The exposure value of a netting set or a transaction shall be the product of 1,4 times the sum of the current
replacement cost and the potential future exposure.
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The current replacement cost referred to in paragraph 2 shall be calculated as follows:

(a) for netting sets of transactions: that are traded on a recognised exchange; centrally cleared by a central
counterparty authorised in accordance with Article 14 of Regulation (EU) No 648/2012 or recognised in
accordance with Article 25 of that Regulation; or for which collateral is exchanged bilaterally with the
counterparty in accordance with Article 11 of Regulation (EU) No 648/2012, institutions shall use the
following formula:
RC = TH + MTA
where:
RC

= the replacement cost;

TH

= the margin threshold applicable to the netting set under the margin agreement below which the
institution cannot call for collateral; and

MTA

= the minimum transfer amount applicable to the netting set under the margin agreement;

(b) for all other netting sets or individual transactions, institutions shall use the following formula:
RC = max{CMV, 0}
where:
RC

= the replacement cost; and

CMV

= the current market value.

In order to calculate the current replacement cost, institutions shall update current market values at least
monthly.
4.

Institutions shall calculate the potential future exposure referred to in paragraph 2 as follows:

(a) the potential future exposure of a netting set is the sum of the potential future exposure of all the transactions
included in the netting set, calculated in accordance with point (b);
(b) the potential future exposure of a single transaction is its notional amount multiplied by:
(i)

the product of 0,5 % and the residual maturity of the transaction expressed in years for interest-rate
derivative contracts;

(ii) the product of 6 % and the residual maturity of the transaction expressed in years for credit derivative
contracts;
(iii) 4 % for foreign-exchange derivatives;
(iv) 18 % for gold and commodity derivatives other than electricity derivatives;
(v) 40 % for electricity derivatives;
(vi) 32 % for equity derivatives;
(c) the notional amount referred to in point (b) of this paragraph shall be determined in accordance with
Article 279b(2) and (3) for all derivatives listed in that point; in addition, the notional amount of the
derivatives referred to in points (b)(iii) to (b)(vi) of this paragraph shall be determined in accordance with
points (b) and (c) of Article 279b(1);
(d) the potential future exposure of netting sets referred to in point (a) of paragraph 3 shall be multiplied
by 0,42.
For calculating the potential exposure of interest-rate derivatives and credit derivatives in accordance with points
b(i) and (b)(ii), an institution may choose to use the original maturity instead of the residual maturity of the
contracts.’;
(75) in Article 283, paragraph 4 is replaced by the following:
‘4. For all OTC derivative transactions, and for long settlement transactions for which an institution has not
received permission under paragraph 1 to use the IMM, the institution shall use the methods set out in Section 3.
Those methods may be used in combination on a permanent basis within a group.’;
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(76) Article 298 is replaced by the following:
‘Article 298
Effects of recognition of netting as risk-reducing
Netting for the purposes of Sections 3 to 6 shall be recognised as set out in those Sections.’;
(77) in Article 299(2), point (a) is deleted;
(78) Article 300 is amended as follows:
(a) the introductory sentence is replaced by the following:
‘For the purposes of this Section and of Part Seven, the following definitions apply:’;
(b) the following points are added:
‘(5) ‘cash transaction’ means a transaction in cash, debt instruments or equities, a spot foreign exchange
transaction or a spot commodities transaction; however, repurchase transactions, securities or
commodities lending transactions, and securities or commodities borrowing transactions, are not cash
transactions;
(6) ‘indirect clearing arrangement’ means an arrangement that meets the conditions set out in the second
subparagraph of Article 4(3) of Regulation (EU) No 648/2012;
(7) ‘higher-level client’ means an entity providing clearing services to a lower-level client;
(8) ‘lower-level client’ means an entity accessing the services of a CCP through a higher-level client;
(9) ‘multi-level client structure’ means an indirect clearing arrangement under which clearing services are
provided to an institution by an entity which is not a clearing member, but is itself a client of a clearing
member or of a higher-level client;
(10) ‘unfunded contribution to a default fund’ means a contribution that an institution that acts as a clearing
member has contractually committed to provide to a CCP after the CCP has depleted its default fund to
cover the losses it incurred following the default of one or more of its clearing members;
(11) ‘fully guaranteed deposit lending or borrowing transaction’ means a fully collateralised money market
transaction in which two counterparties exchange deposits and a CCP interposes itself between them to
ensure the performance of those counterparties' payment obligations.’;
(79) Article 301 is replaced by the following:
‘Article 301
Material scope
1.
This Section applies to the following contracts and transactions, for as long as they are outstanding with
a CCP:
(a) the derivative contracts listed in Annex II and credit derivatives;
(b) securities financing transactions and fully guaranteed deposit lending or borrowing transactions; and
(c) long settlement transactions.
This Section does not apply to exposures arising from the settlement of cash transactions. Institutions shall apply
the treatment laid down in Title V to trade exposures arising from those transactions and a 0 % risk weight to
default fund contributions covering only those transactions. Institutions shall apply the treatment set out in
Article 307 to default fund contributions that cover any of the contracts listed in the first subparagraph of this
paragraph in addition to cash transactions.
2.

For the purposes of this Section, the following requirements shall apply:

(a) the initial margin shall not include contributions to a CCP for mutualised loss sharing arrangements;
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(b) the initial margin shall include collateral deposited by an institution acting as a clearing member or by a client
in excess of the minimum amount required respectively by the CCP or by the institution acting as a clearing
member, provided the CCP or the institution acting as a clearing member may, in appropriate cases, prevent
the institution acting as a clearing member or the client from withdrawing such excess collateral;
(c) where a CCP uses the initial margin to mutualise losses among its clearing members, institutions that act as
clearing members shall treat that initial margin as a default fund contribution.’;
(80) in Article 302, paragraph 2 is replaced by the following:
‘2. Institutions shall assess, through appropriate scenario analysis and stress testing, whether the level of own
funds held against exposures to a CCP, including potential future or contingent credit exposures, exposures from
default fund contributions and, where the institution is acting as a clearing member, exposures resulting from
contractual arrangements as laid down in Article 304, adequately relates to the inherent risks of those exposures.’;
(81) Article 303 is replaced by the following:
‘Article 303
Treatment of clearing members' exposures to CCPs
1.
An institution that acts as a clearing member, either for its own purposes or as a financial intermediary
between a client and a CCP, shall calculate the own funds requirements for its exposures to a CCP as follows:
(a) it shall apply the treatment set out in Article 306 to its trade exposures with the CCP;
(b) it shall apply the treatment set out in Article 307 to its default fund contributions to the CCP.
2.
For the purposes of paragraph 1, the sum of an institution's own funds requirements for its exposures to
a QCCP due to trade exposures and default fund contributions shall be subject to a cap equal to the sum of own
funds requirements that would be applied to those same exposures if the CCP were a non-qualifying CCP.’;
(82) Article 304 is amended as follows:
(a) paragraph 1 is replaced by the following:
‘1. An institution that acts as a clearing member and, in that capacity, acts as a financial intermediary
between a client and a CCP shall calculate the own funds requirements for its CCP-related transactions with
that client in accordance with Sections 1 to 8 of this Chapter, with Section 4 of Chapter 4 of this Title and
with Title VI, as applicable.’;
(b) paragraphs 3, 4 and 5 are replaced by the following:
‘3. Where an institution that acts as a clearing member uses the methods set out in Section 3 or 6 of this
Chapter to calculate the own funds requirement for its exposures, the following provisions shall apply:
(a) by way of derogation from Article 285(2), the institution may use a margin period of risk of at least five
business days for its exposures to a client;
(b) the institution shall apply a margin period of risk of at least 10 business days for its exposures to a CCP;
(c) by way of derogation from Article 285(3), where a netting set included in the calculation meets the
condition set out in point (a) of that paragraph, the institution may disregard the limit set out in that
point, provided that the netting set does not meet the condition set out in point (b) of that paragraph and
does not contain disputed trades or exotic options;
(d) where a CCP retains variation margin against a transaction, and the institution's collateral is not protected
against the insolvency of the CCP, the institution shall apply a margin period of risk that is the lower of
one year and the remaining maturity of the transaction, with a floor of 10 business days.
4.
By way of derogation from point (i) of Article 281(2), where an institution that acts as a clearing
member uses the method set out in Section 4 to calculate the own funds requirement for its exposures to
a client, the institution may use a maturity factor of 0,21 for its calculation.
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5.
By way of derogation from point (d) of Article 282(4), where an institution that acts as a clearing
member uses the method set out in Section 5 to calculate the own funds requirement for its exposures to
a client, that institution may use a maturity factor of 0,21 in that calculation.’;
(c) the following paragraphs are added:
‘6. An institution that acts as a clearing member may use the reduced exposure at default resulting from
the calculations set out in paragraphs 3, 4 and 5 for the purposes of calculating its own funds requirements
for CVA risk in accordance with Title VI.
7.
An institution that acts as a clearing member that collects collateral from a client for a CCP-related
transaction and passes the collateral on to the CCP may recognise that collateral to reduce its exposure to the
client for that CCP-related transaction.
In the case of a multi-level client structure, the treatment set out in the first subparagraph may be applied at
each level of that structure.’;
(83) Article 305 is amended as follows:
(a) paragraph 1 is replaced by the following:
‘1. An institution that is a client shall calculate the own funds requirements for its CCP-related transactions
with its clearing member in accordance with Sections 1 to 8 of this Chapter, with Section 4 of Chapter 4 of
this Title and with Title VI, as applicable.’;
(b) paragraph 2 is amended as follows:
(i) point (c) is replaced by the following:
‘(c) the client has conducted a sufficiently thorough legal review, which it has kept up to date, that
substantiates that the arrangements that ensure that the condition set out in point (b) is met are legal,
valid, binding and enforceable under the relevant laws of the relevant jurisdiction or jurisdictions;’;
(ii) the following subparagraph is added:
‘When assessing its compliance with the condition set out in point (b) of the first subparagraph, an
institution may take into account any clear precedents of transfers of client positions and of
corresponding collateral at a CCP, and any industry intent to continue with that practice.’;
(c) paragraphs 3 and 4 are replaced by the following:
‘3. By way of derogation from paragraph 2 of this Article, where an institution that is a client fails to meet
the condition set out in point (a) of that paragraph because that institution is not protected from losses in
case the clearing member and another client of the clearing member jointly default, provided that all the
other conditions set out in points (a) to (d) of that paragraph are met, the institution may calculate the own
funds requirements for its trade exposures for CCP-related transactions with its clearing member in
accordance with Article 306, subject to replacing the 2 % risk weight set out in point (a) of Article 306(1)
with a 4 % risk weight.
4.
In the case of a multi-level client structure, an institution that is a lower-level client accessing the
services of a CCP through a higher-level client may apply the treatment set out in paragraph 2 or 3 only
where the conditions set out therein are met at every level of that structure.’;
(84) Article 306 is amended as follows:
(a) paragraph 1 is amended as follows:
(i) point (c) is replaced by the following:
‘(c) where an institution acts as a financial intermediary between a client and a CCP, and the terms of the
CCP-related transaction stipulate that the institution is not required to reimburse the client for any
losses suffered due to changes in the value of that transaction in the event that the CCP defaults, that
institution may set the exposure value of the trade exposure with the CCP that corresponds to that
CCP-related transaction to zero;’;
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(ii) the following point is added:
‘(d) where an institution acts as a financial intermediary between a client and a CCP, and the terms of the
CCP-related transaction stipulate that the institution is required to reimburse the client for any losses
suffered due to changes in the value of that transaction in the event that the CCP defaults, that
institution shall apply the treatment in point (a) or (b), as applicable, to the trade exposure with the
CCP that corresponds to that CCP-related transaction.’;
(b) paragraphs 2 and 3 are replaced by the following:
‘2. By way of derogation from paragraph 1, where assets posted as collateral to a CCP or a clearing
member are bankruptcy remote in the event that the CCP, the clearing member or one or more of the other
clients of the clearing member become insolvent, an institution may attribute an exposure value of zero to
the counterparty credit risk exposures for those assets.
3.
An institution shall calculate exposure values of its trade exposures with a CCP in accordance with
Sections 1 to 8 of this Chapter and with Section 4 of Chapter 4, as applicable.’;
(85) Article 307 is replaced by the following:
‘Article 307
Own funds requirements for contributions to the default fund of a CCP
An institution that acts as a clearing member shall apply the following treatment to its exposures arising from its
contributions to the default fund of a CCP:
(a) it shall calculate the own funds requirement for its pre-funded contributions to the default fund of a QCCP in
accordance with the approach set out in Article 308;
(b) it shall calculate the own funds requirement for its pre-funded and unfunded contributions to the default fund
of a non-qualifying CCP in accordance with the approach set out in Article 309;
(c) it shall calculate the own funds requirement for its unfunded contributions to the default fund of a QCCP in
accordance with the treatment set out in Article 310.’;
(86) Article 308 is amended as follows:
(a) paragraphs 2 and 3 are replaced by the following:
‘2. An institution shall calculate the own funds requirement to cover the exposure arising from its prefunded contribution as follows:
�
�
DFi
Ki ¼ max KCCP �
, 8 % � 2 % � DFi
DFCCP þ DFCM
where:
Ki

= the own funds requirement;

i

= the index denoting the clearing member;

KCCP

= the hypothetical capital of the QCCP communicated to the institution by the QCCP in accordance
with Article 50c of Regulation (EU) No 648/2012;

DFi

= the pre-funded contribution;

DFCCP

= the pre-funded financial resources of the CCP communicated to the institution by the CCP in
accordance with Article 50c of Regulation (EU) No 648/2012; and

DFCM

= the sum of pre-funded contributions of all clearing members of the QCCP communicated to the
institution by the QCCP in accordance with Article 50c of Regulation (EU) No 648/2012.

3.
An institution shall calculate the risk-weighted exposure amounts for exposures arising from that institu
tion's pre-funded contribution to the default fund of a QCCP for the purposes of Article 92(3) as the own
funds requirement, calculated in accordance with paragraph 2 of this Article, multiplied by 12,5.’;
(b) paragraphs 4 and 5 are deleted;
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(87) Articles 309, 310 and 311 are replaced by the following:
‘Article 309
Own funds requirements for pre-funded contributions to the default fund of a non-qualifying CCP and
for unfunded contributions to a non-qualifying CCP
1.
An institution shall apply the following formula to calculate the own funds requirement for the exposures
arising from its pre-funded contributions to the default fund of a non-qualifying CCP and from unfunded contri
butions to such CCP:
K = DF + UC
where:
K

= the own funds requirement;

DF

= the pre-funded contributions to the default fund of a non-qualifying CCP; and

UC

= the unfunded contributions to the default fund of a non-qualifying CCP.

2.
An institution shall calculate the risk-weighted exposure amounts for exposures arising from that institu
tion's contribution to the default fund of a non-qualifying CCP for the purposes of Article 92(3) as the own funds
requirement, calculated in accordance with paragraph 1 of this Article, multiplied by 12,5.”;
Article 310
Own funds requirements for unfunded contributions to the default fund of a QCCP
An institution shall apply a 0 % risk weight to its unfunded contributions to the default fund of a QCCP.
Article 311
Own funds requirements for exposures to CCPs that cease to meet certain conditions
1.
Institutions shall apply the treatment set out in this Article where it has become known to them, following
a public announcement or notification from the competent authority of a CCP used by those institutions or from
that CCP itself, that the CCP will no longer comply with the conditions for authorisation or recognition, as
applicable.
2.
Where the condition set out in paragraph 1 is met, institutions shall, within three months of becoming
aware of the circumstance referred to therein, or at an earlier time if the competent authorities of those
institutions so require, do the following with respect to their exposures to that CCP:
(a) apply the treatment set out in point (b) of Article 306(1) to their trade exposures to that CCP;
(b) apply the treatment set out in Article 309 to their pre-funded contributions to the default fund of that CCP
and to its unfunded contributions to that CCP;
(c) treat their exposures to that CCP, other than the exposures listed in points (a) and (b) of this paragraph, as
exposures to a corporate in accordance with the Standardised Approach for credit risk set out in Chapter 2.’;
(88) in Article 316(1), the following subparagraph is added:
‘By way of derogation from the first subparagraph of this paragraph, institutions may choose not to apply the
accounting categories for the profit and loss account under Article 27 of Directive 86/635/EEC to financial and
operating leases for the purpose of calculating the relevant indicator, and may instead:
(a) include interest income from financial and operating leases and profits from leased assets in the category
referred to in point 1 of Table 1;
(b) include interest expense from financial and operating leases, losses, depreciation and impairment of operating
leased assets in the category referred to in point 2 of Table 1.’;
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(89) in Title IV of Part Three, Chapter 1 is replaced by the following:
‘CHAPTER 1

GENERAL PROVISIONS
Article 325
Approaches for calculating the own funds requirements for market risk
1.
An institution shall calculate the own funds requirements for market risk of all trading book positions and
non-trading book positions that are subject to foreign exchange risk or commodity risk in accordance with the
following approaches:
(a) the standardised approach referred to in paragraph 2;
(b) the internal model approach set out in Chapter 5 of this Title for those risk categories for which the
institution has been granted permission in accordance with Article 363 to use that approach.
2.
The own funds requirements for market risk calculated in accordance with the standardised approach
referred to in point (a) of paragraph 1 shall mean the sum of the following own funds requirements, as
applicable:
(a) the own funds requirements for position risk referred to in Chapter 2;
(b) the own funds requirements for foreign exchange risk referred to in Chapter 3;
(c) the own funds requirements for commodity risk referred to in Chapter 4.
3.
An institution that is not exempted from the reporting requirements set out in Article 430b in accordance
with Article 325a shall report the calculation in accordance with Article 430b for all trading book positions and
non-trading book positions that are subject to foreign exchange risk or commodity risk in accordance with the
following approaches:
(a) the alternative standardised approach set out in Chapter 1a;
(b) the alternative internal model approach set out in Chapter 1b.
4.
An institution may use in combination the approaches set out in points (a) and (b) of paragraph 1 of this
Article on a permanent basis within a group in accordance with Article 363.
5.
Institutions shall not use the approach set out in point (b) of paragraph 3 for instruments in their trading
book that are securitisation positions or positions included in the alternative correlation trading portfolio (ACTP)
as set out in paragraphs 6, 7 and 8.
6.
Securitisation positions and nth-to-default credit derivatives that meet all the following criteria shall be
included in the ACTP:
(a) the positions are neither re-securitisation positions, nor options on a securitisation tranche, nor any other
derivatives of securitisation exposures that do not provide a pro-rata share in the proceeds of a securitisation
tranche;
(b) all their underlying instruments are:
(i) single-name instruments, including single-name credit derivatives, for which a liquid two-way market
exists;
(ii) commonly-traded indices based on the instruments referred to in point (i).
A two-way market is considered to exist where there are independent bona fide offers to buy and sell, so that
a price that is reasonably related to the last sales price or current bona fide competitive bid and offer quotations
can be determined within one day and settled at that price within a relatively short time conforming to trade
custom.
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Positions with any of the following underlying instruments shall not be included in the ACTP:

(a) underlying instruments that are assigned to the exposure classes referred to in point (h) or (i) of Article 112;
(b) a claim on a special purpose entity, collateralised, directly or indirectly, by a position that, in accordance with
paragraph 6, would itself not be eligible for inclusion in the ACTP.
8.
Institutions may include in the ACTP positions that are neither securitisation positions nor nth-to-default
credit derivatives but that hedge other positions in that portfolio, provided that a liquid two-way market as
described in the second subparagraph of paragraph 6 exists for the instrument or its underlying instruments.
9.
EBA shall develop draft regulatory technical standards to specify how institutions are to calculate the own
funds requirements for market risk for non-trading book positions that are subject to foreign exchange risk or
commodity risk in accordance with the approaches set out in points (a) and (b) of paragraph 3.
EBA shall submit those draft regulatory technical standards to the Commission by 28 September 2020.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.

Article 325a
Exemptions from specific reporting requirements for market risk
1.
An institution shall be exempted from the reporting requirement set out in Article 430b, provided that the
size of the institution's on- and off-balance-sheet business that is subject to market risk is equal to or less than
each of the following thresholds, on the basis of an assessment carried out on a monthly basis using data as of
the last day of the month:
(a) 10 % of the institution's total assets;
(b) EUR 500 million.
2.
Institutions shall calculate the size of their on- and off-balance-sheet business that is subject to market risk
using data as of the last day of each month in accordance with the following requirements:
(a) all the positions assigned to the trading book shall be included, except credit derivatives that are recognised as
internal hedges against non-trading book credit risk exposures and the credit derivative transactions that
perfectly offset the market risk of the internal hedges as referred to in Article 106(3);
(b) all non-trading book positions that are subject to foreign exchange risk or commodity risk shall be included;
(c) all positions shall be valued at their market values on that date, except for positions referred to in point (b);
where the market value of a position is not available on a given date, institutions shall take a fair value for the
position on that date; where the fair value and market value of a position are not available on a given date,
institutions shall take the most recent market value or fair value for that position;
(d) all non-trading book positions that are subject to foreign exchange risk shall be considered as an overall net
foreign exchange position and valued in accordance with Article 352;
(e) all the non-trading book positions that are subject to commodity risk shall be valued in accordance with
Articles 357 and 358;
(f) the absolute value of long positions shall be added to the absolute value of short positions.
3.
Institutions shall notify the competent authorities when they calculate, or cease to calculate, their own funds
requirements for market risk in accordance with this Article.
4.
An institution that no longer meets one or more of the conditions set out in paragraph 1 shall immediately
notify the competent authority thereof.
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5.
The exemption from the reporting requirements laid down in Article 430b shall cease to apply within three
months of either of the following cases:
(a) the institution does not meet the condition set out in point (a) or (b) of paragraph 1 for three consecutive
months; or
(b) the institution does not meet the condition set out in point (a) or (b) of paragraph 1 during more than 6 out
of the last 12 months.
6.
Where an institution has become subject to the reporting requirements laid down in Article 430b in
accordance with paragraph 5 of this Article, the institution shall only be exempted from those reporting
requirements where it demonstrates to the competent authority that all the conditions set out in paragraph 1 of
this Article have been met for an uninterrupted full-year period.
7.
Institutions shall not enter into, buy or sell a position only for the purpose of complying with any of the
conditions set out in paragraph 1 during the monthly assessment.
8.
An institution that is eligible for the treatment set out in Article 94 shall be exempted from the reporting
requirement set out in Article 430b.
Article 325b
Permission for consolidated requirements
1.
Subject to paragraph 2, and only for the purpose of calculating net positions and own funds requirements
in accordance with this Title on a consolidated basis, institutions may use positions in one institution or
undertaking to offset positions in another institution or undertaking.
2.
Institutions may apply paragraph 1 only with the permission of the competent authorities which shall be
granted if all the following conditions are met:
(a) there is a satisfactory allocation of own funds within the group;
(b) the regulatory, legal or contractual framework in which the institutions operate guarantees mutual financial
support within the group.
3.
Where there are undertakings located in third countries, all the following conditions shall be met in
addition to those set out in paragraph 2:
(a) such undertakings have been authorised in a third country and either satisfy the definition of a credit
institution or are recognised third-country investment firms;
(b) on an individual basis, such undertakings comply with own funds requirements equivalent to those laid down
in this Regulation;
(c) no regulations exist in the third countries in question which might significantly affect the transfer of funds
within the group.’;
(90) in Title IV of Part Three, the following Chapters are inserted:
‘CHAPTER 1a

Alternative standardised approach
S e cti o n 1
G en er al pr ovi s io n s
Article 325c
Scope and structure of the alternative standardised approach
1.
The alternative standardised approach as set out in this Chapter shall be used only for the purposes of the
reporting requirement laid down in Article 430b(1).
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2.
Institutions shall calculate the own funds requirements for market risk in accordance with the alternative
standardised approach for a portfolio of trading book positions or non-trading book positions that are subject to
foreign exchange or commodity risk as the sum of the following three components:
(a) the own funds requirement under the sensitivities-based method set out in Section 2;
(b) the own funds requirement for the default risk set out in Section 5 which is only applicable to the trading
book positions referred to in that Section;
(c) the own funds requirement for residual risks set out in Section 4 which is only applicable to the trading book
positions referred to in that Section.
S e cti o n 2
S e ns i tiv it ies - b a se d me tho d fo r ca l cula t ing th e own funds r eq ui re m e nt
Article 325d
Definitions
For the purposes of this Chapter, the following definitions apply:
(1) ‘risk class’ means one of the following seven categories:
(i)

general interest rate risk;

(ii) credit spread risk (CSR) for non-securitisation;
(iii) credit spread risk for securitisation not included in the alternative correlation trading portfolio (nonACTP CSR);
(iv) credit spread risk for securitisation included in the alternative correlation trading portfolio (ACTP CSR);
(v)

equity risk;

(vi) commodity risk;
(vii) foreign exchange risk;
(2) ‘sensitivity’ means the relative change in the value of a position, as a result of a change in the value of one of
the relevant risk factors of the position, calculated with the institution's pricing model in accordance with
Subsection 2 of Section 3;
(3) ‘bucket’ means a sub-category of positions within one risk class with a similar risk profile to which a risk
weight as defined in Subsection 1 of Section 3 is assigned.
Article 325e
Components of the sensitivities-based method
1.
Institutions shall calculate the own funds requirement for market risk under the sensitivities-based method
by aggregating the following three own funds requirements in accordance with Article 325h:
(a) own funds requirements for delta risk which capture the risk of changes in the value of an instrument due to
movements in its non-volatility related risk factors;
(b) own funds requirements for vega risk which capture the risk of changes in the value of an instrument due to
movements in its volatility-related risk factors;
(c) own funds requirements for curvature risk which capture the risk of changes in the value of an instrument
due to movements in the main non-volatility related risk factors not captured by the own funds requirements
for delta risk.
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For the purpose of the calculation referred to in paragraph 1,

(a) all the positions of instruments with optionality shall be subject to the own funds requirements referred to in
points (a), (b) and (c) of paragraph 1;
(b) all the positions of instruments without optionality shall only be subject to the own funds requirements
referred to in point (a) of paragraph 1.
For the purposes of this Chapter, instruments with optionality include, among others: calls, puts, caps, floors,
swap options, barrier options and exotic options. Embedded options, such as prepayment or behavioural options,
shall be considered to be stand-alone positions in options for the purpose of calculating the own funds
requirements for market risk.
For the purposes of this Chapter, instruments whose cash flows can be written as a linear function of the
underlying's notional amount shall be considered to be instruments without optionality.
Article 325f
Own funds requirements for delta and vega risks
1.
Institutions shall apply the delta and vega risk factors described in Subsection 1 of Section 3 to calculate the
own funds requirements for delta and vega risks.
2.
Institutions shall apply the process set out in paragraphs 3 to 8 to calculate own funds requirements for
delta and vega risks.
3.
For each risk class, the sensitivity of all instruments in scope of the own funds requirements for delta or
vega risks to each of the applicable delta or vega risk factors included in that risk class shall be calculated by
using the corresponding formulas in Subsection 2 of Section 3. If the value of an instrument depends on several
risk factors, the sensitivity shall be determined separately for each risk factor.
4.

Sensitivities shall be assigned to one of the buckets ‘b’ within each risk class.

5.
Within each bucket ‘b’, the positive and negative sensitivities to the same risk factor shall be netted, giving
rise to net sensitivities (sk) to each risk factor k within a bucket.
6.
The net sensitivities to each risk factor within each bucket shall be multiplied by the corresponding risk
weights set out in Section 6, giving rise to weighted sensitivities to each risk factor within that bucket in
accordance with the following formula:
WSk = RWk · sk
where:
WSk

= the weighted sensitivities;

RWk

= the risk weights; and

sk

= the risk factor.

7.
The weighted sensitivities to the different risk factors within each bucket shall be aggregated in accordance
with the formula below, where the quantity within the square root function is floored at zero, giving rise to the
bucket-specific sensitivity. The corresponding correlations for weighted sensitivities within the same bucket (ρkl),
set out in Section 6, shall be used.
sffiX
ffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiX
ffiffiffiffiffiffiffiffiX
ffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffi
Kb ¼
WS2k þ
ρkl WSk WSl
k

where:
Kb

= the bucket-specific sensitivity; and

WS

= the weighted sensitivities.

k

k6¼l

7.6.2019

Official Journal of the European Union

EN

L 150/93

8.
The bucket-specific sensitivity shall be calculated for each bucket within a risk class in accordance with
paragraphs 5, 6 and 7. Once the bucket-specific sensitivity has been calculated for all buckets, weighted
sensitivities to all risk factors across buckets shall be aggregated in accordance with the formula below, using the
corresponding correlations γbc for weighted sensitivities in different buckets set out in Section 6, giving rise to
the risk-class specific own funds requirement for delta or vega risk:
ffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiX
ffiffiffiffiffiffiffiX
ffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffi
sffiX
2
Risk − class specific own funds requirement for delta or vega risk ¼
Kb þ
γbc Sb Sc
b

b

c6¼b

where:
Sb

= Σk WSk for all risk factors in bucket b and Sc = Σk WS
c; where those values for Sb and Sc
k in bucket
X
XX
produce a negative number for the overall sum of
K2b þ
6¼ b γbc Sb Sc , the institution shall
b

b

c

calculate the risk-class specific own funds requirements for delta or vega risk using an alternative specifi
cation whereby
Sb

= max [min (Σk WSk, Kb), – Kb] for all risk factors in bucket b and

Sc

= max [min (Σk WSk, Kc), – Kc] for all risk factors in bucket c.

The risk-class specific own funds requirements for delta or vega risk shall be calculated for each risk class in
accordance with paragraphs 1 to 8.
Article 325g
Own funds requirements for curvature risk
Institutions shall calculate the own funds requirements for curvature risk in accordance with the delegated act
referred to in Article 461a.
Article 325h
Aggregation of risk-class specific own funds requirements for delta, vega and curvature risks
1.
Institutions shall aggregate risk-class specific own funds requirements for delta, vega and curvature risks in
accordance with the process set out in paragraphs 2, 3 and 4.
2.
The process to calculate the risk-class specific own funds requirements for delta, vega and curvature risks
described in Articles 325f and 325g shall be performed three times per risk class, each time using a different set
of correlation parameters ρkl (correlation between risk factors within a bucket) and γbc (correlation between
buckets within a risk class). Each of those three sets shall correspond to a different scenario, as follows:
(a) the medium correlations scenario, whereby the correlation parameters ρkl and γbc remain unchanged from
those specified in Section 6;
(b) the high correlations scenario, whereby the correlation parameters ρkl and γbc that are specified in Section 6
shall be uniformly multiplied by 1,25, with ρkl and γbc subject to a cap at 100 %;
(c) the low correlations scenario shall be specified in the delegated act referred to in Article 461a.
3.
Institutions shall calculate the sum of the delta, vega and curvature risk-class specific own funds
requirements for each scenario to determine three scenario-specific, own funds requirements.
4.
The own funds requirement under the sensitivities-based method shall be the highest of the three scenariospecific own funds requirements referred to in paragraph 3.
Article 325i
Treatment of index instruments and multi-underlying options
Institutions shall treat the index instruments and multi-underlying options in accordance with the delegated act
referred to in Article 461a.
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Article 325j
Treatment of collective investment undertakings
Institutions shall treat the collective investment undertakings in accordance with the delegated act referred to in
Article 461a.
Article 325k
Underwriting positions
1.
Institutions may use the process set out in this Article for calculating the own funds requirements for
market risk of underwriting positions of debt or equity instruments.
2.
Institutions shall apply one of the appropriate multiplying factors listed in Table 1 to the net sensitivities of
all the underwriting positions in each individual issuer, excluding the underwriting positions which are subscribed
or sub-underwritten by third parties on the basis of formal agreements, and calculate the own funds requirements
for market risk in accordance with the approach set out in this Chapter on the basis of the adjusted net
sensitivities.
Table 1

Business day 0

0%

Business day 1

10 %

Business days 2 and 3

25 %

Business day 4

50 %

Business day 5

75 %

After business day 5

100 %

For the purposes of this Article, ‘business day 0’ means the business day on which the institution becomes
unconditionally committed to accepting a known quantity of securities at an agreed price.
3.

Institutions shall notify the competent authorities of the application of the process set out in this Article.

S e cti on 3
R i sk f actor a n d s e ns iti v i ty de f i nit io ns
Su b se ct io n 1
R i sk f actor d ef i ni t io ns
Article 325l
General interest rate risk factors
1.
For all general interest rate risk factors, including inflation risk and cross-currency basis risk, there shall be
one bucket per currency, each containing different types of risk factor.
The delta general interest rate risk factors applicable to interest rate-sensitive instruments shall be the relevant
risk-free rates per currency and per each of the following maturities: 0,25 years, 0,5 years, 1 year, 2 years, 3 years,
5 years, 10 years, 15 years, 20 years, 30 years. Institutions shall assign risk factors to the specified vertices by
linear interpolation or by using a method that is most consistent with the pricing functions used by the
independent risk control function of the institution to report market risk or profits and losses to senior
management.
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2.
Institutions shall obtain the risk-free rates per currency from money market instruments held in the trading
book of the institution that have the lowest credit risk, such as overnight index swaps.
3.
Where institutions cannot apply the approach referred to in paragraph 2, the risk-free rates shall be based
on one or more market-implied swap curves used by the institution to mark positions to market, such as the
interbank offered rate swap curves.
Where the data on market-implied swap curves described in paragraph 2 and the first subparagraph of this
paragraph are insufficient, the risk-free rates may be derived from the most appropriate sovereign bond curve for
a given currency.
Where institutions use the general interest rate risk factors derived in accordance with the procedure set out in
the second subparagraph of this paragraph for sovereign debt instruments, the sovereign debt instrument shall
not be exempted from the own funds requirements for credit spread risk. In those cases, where it is not possible
to disentangle the risk-free rate from the credit spread component, the sensitivity to the risk factor shall be
allocated both to the general interest rate risk and to credit spread risk classes.
4.
In the case of general interest rate risk factors, each currency shall constitute a separate bucket. Institutions
shall assign risk factors within the same bucket, but with different maturities, a different risk weight, in
accordance with Section 6.
Institutions shall apply additional risk factors for inflation risk to debt instruments whose cash flows are
functionally dependent on inflation rates. Those additional risk factors shall consist of one vector of marketimplied inflation rates of different maturities per currency. For each instrument, the vector shall contain as many
components as there are inflation rates used as variables by the institution's pricing model for that instrument.
5.
Institutions shall calculate the sensitivity of the instrument to the additional risk factor for inflation risk
referred to in paragraph 4 as the change in the value of the instrument, according to its pricing model, as a result
of a 1 basis point shift in each of the components of the vector. Each currency shall constitute a separate bucket.
Within each bucket, institutions shall treat inflation as a single risk factor, regardless of the number of
components of each vector. Institutions shall offset all sensitivities to inflation within a bucket, calculated as
described in this paragraph, in order to give rise to a single net sensitivity per bucket.
6.
Debt instruments that involve payments in different currencies shall also be subject to cross-currency basis
risk between those currencies. For the purposes of the sensitivities-based method, the risk factors to be applied by
institutions shall be the cross-currency basis risk of each currency over either US dollar or euro. Institutions shall
compute cross currency bases that do not relate to either basis over US dollar or basis over euro either on ‘basis
over US dollar’ or ‘basis over euro’.
Each cross-currency basis risk factor shall consist of one vector of cross-currency basis of different maturities per
currency. For each debt instrument, the vector shall contain as many components as there are cross-currency
bases used as variables by the institution's pricing model for that instrument. Each currency shall constitute
a different bucket.
Institutions shall calculate the sensitivity of the instrument to the cross-currency basis risk factor as the change in
the value of the instrument, according to its pricing model, as a result of a 1 basis point shift in each of the
components of the vector. Each currency shall constitute a separate bucket. Within each bucket there shall be two
possible distinct risk factors: basis over euro and basis over US dollar, regardless of the number of components
there are in each cross-currency basis vector. The maximum number of net sensitivities per bucket shall be two.
7.
The vega general interest rate risk factors applicable to options with underlyings that are sensitive to general
interest rate shall be the implied volatilities of the relevant risk-free rates as described in paragraphs 2 and 3,
which shall be assigned to buckets depending on the currency and mapped to the following maturities within
each bucket: 0,5 years, 1 year, 3 years, 5 years, 10 years. There shall be one bucket per currency.
For netting purposes, institutions shall consider implied volatilities linked to the same risk-free rates and mapped
to the same maturities to constitute the same risk factor.
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Where institutions map implied volatilities to the maturities as referred to in this paragraph, the following
requirements shall apply:
(a) where the maturity of the option is aligned with the maturity of the underlying, a single risk factor shall be
considered, which shall be mapped to that maturity;
(b) where the maturity of the option is shorter than the maturity of the underlying, the following risk factors
shall be considered as follows:
(i) the first risk factor shall be mapped to the maturity of the option;
(ii) the second risk factor shall be mapped to the residual maturity of the underlying of the option at the
expiry date of the option.
8.
The curvature general interest rate risk factors to be applied by institutions shall consist of one vector of
risk-free rates, representing a specific risk-free yield curve, per currency. Each currency shall constitute a different
bucket. For each instrument, the vector shall contain as many components as there are different maturities of riskfree rates used as variables by the institution's pricing model for that instrument.
9.
Institutions shall calculate the sensitivity of the instrument to each risk factor used in the curvature risk
formula in accordance with Article 325g. For the purposes of the curvature risk, institutions shall consider
vectors corresponding to different yield curves and with a different number of components as the same risk
factor, provided that those vectors correspond to the same currency. Institutions shall offset sensitivities to the
same risk factor. There shall be only one net sensitivity per bucket.
There shall be no curvature risk own funds requirements for inflation and cross currency basis risks.
Article 325m
Credit spread risk factors for non-securitisation
1.
The delta credit spread risk factors to be applied by institutions to non-securitisation instruments that are
sensitive to credit spread shall be the issuer credit spread rates of those instruments, inferred from the relevant
debt instruments and credit default swaps, and mapped to each of the following maturities: 0,5 years, 1 year, 3
years, 5 years, 10 years. Institutions shall apply one risk factor per issuer and maturity, regardless of whether
those issuer credit spread rates are inferred from debt instruments or credit default swaps. The buckets shall be
sector buckets, as referred to in Section 6, and each bucket shall include all the risk factors allocated to the
relevant sector.
2.
The vega credit spread risk factors to be applied by institutions to options with non-securitisation
underlyings that are sensitive to credit spread shall be the implied volatilities of the underlying's issuer credit
spread rates inferred as laid down in paragraph 1, which shall be mapped to the following maturities in
accordance with the maturity of the option subject to own funds requirements: 0,5 years, 1 year, 3 years, 5 years,
10 years. The same buckets shall be used as the buckets that were used for the delta credit spread risk for non-se
curitisation.
3.
The curvature credit spread risk factors to be applied by institutions to non-securitisation instruments shall
consist of one vector of credit spread rates, representing a credit spread curve specific to the issuer. For each
instrument, the vector shall contain as many components as there are different maturities of credit spread rates
used as variables in the institution's pricing model for that instrument. The same buckets shall be used as the
buckets that were used for the delta credit spread risk for non-securitisation.
4.
Institutions shall calculate the sensitivity of the instrument to each risk factor used in the curvature risk
formula in accordance with Article 325g. For the purposes of the curvature risk, institutions shall consider
vectors inferred from either relevant debt instruments or credit default swaps and with a different number of
components as the same risk factor, provided that those vectors correspond to the same issuer.
Article 325n
Credit spread risk factors for securitisation
1.
Institutions shall apply the credit spread risk factors referred to in paragraph 3 to securitisation positions
that are included in the ACTP, as referred to in Article 325(6), (7) and (8),
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Institutions shall apply the credit spread risk factors referred to in paragraph 5 to securitisation positions that are
not included in the ACTP, as referred to in Article 325(6), (7) and (8).
2.
The buckets applicable to the credit spread risk for securitisations that are included in the ACTP shall be the
same as the buckets applicable to the credit spread risk for non-securitisations, as referred to in Section 6.
The buckets applicable to the credit spread risk for securitisations that are not included in the ACTP shall be
specific to that risk-class category, as referred to in Section 6.
3.
The credit spread risk factors to be applied by institutions to securitisation positions that are included in the
ACTP are the following:
(a) the delta risk factors shall be all the relevant credit spread rates of the issuers of the underlying exposures of
the securitisation position, inferred from the relevant debt instruments and credit default swaps, and for each
of the following maturities: 0,5 years, 1 year, 3 years, 5 years, 10 years.
(b) the vega risk factors applicable to options with securitisation positions that are included in the ACTP as
underlyings shall be the implied volatilities of the credit spreads of the issuers of the underlying exposures of
the securitisation position, inferred as described in point (a) of this paragraph, which shall be mapped to the
following maturities in accordance with the maturity of the corresponding option subject to own funds
requirements: 0,5 years, 1 year, 3 years, 5 years, 10 years.
(c) the curvature risk factors shall be the relevant credit spread yield curves of the issuers of the underlying
exposures of the securitisation position expressed as a vector of credit spread rates for different maturities,
inferred as indicated in point (a) of this paragraph; for each instrument, the vector shall contain as many
components as there are different maturities of credit spread rates that are used as variables by the institution's
pricing model for that instrument.
4.
Institutions shall calculate the sensitivity of the securitisation position to each risk factor used in the
curvature risk formula as specified in Article 325g. For the purposes of the curvature risk, institutions shall
consider vectors inferred either from relevant debt instruments or credit default swaps and with a different
number of components as the same risk factor, provided that those vectors correspond to the same issuer.
5.
The credit spread risk factors to be applied by institutions to securitisation positions that are not included in
the ACTP shall refer to the spread of the tranche rather than the spread of the underlying instruments and shall
be the following:
(a) the delta risk factors shall be the relevant tranche credit spread rates, mapped to the following maturities, in
accordance with the maturity of the tranche: 0,5 years, 1 year, 3 years, 5 years, 10 years;
(b) the vega risk factors applicable to options with securitisation positions that are not included in the ACTP as
underlyings shall be the implied volatilities of the credit spreads of the tranches, each of them mapped to the
following maturities in accordance with the maturity of the option subject to own funds requirements: 0,5
years, 1 year, 3 years, 5 years, 10 years;
(c) the curvature risk factors shall be the same as those described in point (a) of this paragraph; to all those risk
factors, a common risk weight shall be applied, as referred to in Section 6.
Article 325o
Equity risk factors
1.

The buckets for all equity risk factors shall be the sector buckets referred to in Section 6.

2.
The equity delta risk factors to be applied by institutions shall be all the equity spot prices and all equity
repo rates.
For the purposes of equity risk, a specific equity repo curve shall constitute a single risk factor, which is expressed
as a vector of repo rates for different maturities. For each instrument, the vector shall contain as many
components as there are different maturities of repo rates that are used as variables by the institution's pricing
model for that instrument.
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Institutions shall calculate the sensitivity of an instrument to an equity risk factor as the change in the value of
the instrument, according to its pricing model, as a result of a 1 basis point shift in each of the components of
the vector. Institutions shall offset sensitivities to the repo rate risk factor of the same equity security, regardless of
the number of components of each vector.
3.
The equity vega risk factors to be applied by institutions to options with underlyings that are sensitive to
equity shall be the implied volatilities of equity spot prices which shall be mapped to the following maturities in
accordance with the maturities of the corresponding options subject to own funds requirements: 0,5 years, 1
year, 3 years, 5 years, 10 years. There shall be no own funds requirements for vega risk for equity repo rates.
4.
The equity curvature risk factors to be applied by institutions to options with underlyings that are sensitive
to equity are all the equity spot prices, regardless of the maturity of the corresponding options. There shall be no
curvature risk own funds requirements for equity repo rates.

Article 325p
Commodity risk factors
1.

The buckets for all commodity risk factors shall be the sector buckets referred to in Section 6.

2.
The commodity delta risk factors to be applied by institutions to commodity sensitive instruments shall be
all the commodity spot prices per commodity type and per each of the following maturities: 0,25 years, 0,5
years, 1 year, 2 years, 3 years, 5 years, 10 years, 15 years, 20 years, 30 years. Institutions shall only consider two
commodity prices of the same type of commodity, and with the same maturity to constitute the same risk factor
where the set of legal terms regarding the delivery location are identical.
3.
The commodity vega risk factors to be applied by institutions to options with underlyings that are sensitive
to commodity shall be the implied volatilities of commodity prices per commodity type, which shall be mapped
to the following maturities in accordance with the maturities of the corresponding options subject to own funds
requirements: 0,5 years, 1 year, 3 years, 5 years, 10 years. Institutions shall consider sensitivities to the same
commodity type and allocated to the same maturity to be a single risk factor which institutions shall then offset.
4.
The commodity curvature risk factors to be applied by institutions to options with underlyings that are
sensitive to commodity shall be one set of commodity prices with different maturities per commodity type,
expressed as a vector. For each instrument, the vector shall contain as many components as there are prices of
that commodity that are used as variables by the institution's pricing model for that instrument. Institutions shall
not differentiate between commodity prices by delivery location.
The sensitivity of the instrument to each risk factor used in the curvature risk formula shall be calculated as
specified in Article 325g. For the purposes of curvature risk, institutions shall consider vectors having a different
number of components to constitute the same risk factor, provided that those vectors correspond to the same
commodity type.

Article 325q
Foreign exchange risk factors
1.
The foreign exchange delta risk factors to be applied by institutions to foreign exchange sensitive
instruments shall be all the spot exchange rates between the currency in which an instrument is denominated and
the institution's reporting currency. There shall be one bucket per currency pair, containing a single risk factor
and a single net sensitivity.
2.
The foreign exchange vega risk factors to be applied by institutions to options with underlyings that are
sensitive to foreign exchange shall be the implied volatilities of exchange rates between the currency pairs referred
to in paragraph 1. Those implied volatilities of exchange rates shall be mapped to the following maturities in
accordance with the maturities of the corresponding options subject to own funds requirements: 0,5 years, 1
year, 3 years, 5 years, 10 years.
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3.
The foreign exchange curvature risk factors to be applied by institutions to options with underlyings that
are sensitive to foreign exchange shall be the same as those referred to in paragraph 1.
4.
Institutions shall not be required to distinguish between onshore and offshore variants of a currency for all
foreign exchange delta, vega and curvature risk factors.
S ub se ct io n 2
S e nsi ti v it y d ef in iti on s
Article 325r
Delta risk sensitivities
1.

Institutions shall calculate delta general interest rate risk (GIRR) sensitivities as follows:

(a) the sensitivities to risk factors consisting of risk-free rates shall be calculated as follows:
Srkt ¼

Vi ðrkt þ 0,0001, x, y …Þ − Vi ðrkt , x, y …Þ
0,0001

where:
Srkt

= the sensitivities to risk factors consisting of risk-free rates;

rkt

= the rate of a risk-free curve k with maturity t;

Vi (.)

= the pricing function of instrument i; and

x,y

= risk factors other than rkt in the pricing function Vi;

(b) the sensitivities to risk factors consisting of inflation risk and cross-currency basis shall be calculated as
follows:
Sxj ¼

Vi ðxji þ 0,0001 Im , y, z …Þ − Vi ðxji , y, z …Þ
0,0001

where:
Sxj

= the sensitivities to risk factors consisting of inflation risk and cross-currency basis;

xji

= a vector of m components representing the implied inflation curve or the cross-currency basis
curve for a given currency j with m being equal to the number of inflation or cross-currency
related variables used in the pricing model of instrument i;

Im

= the unity matrix of dimension (1 × m);

Vi (.)

= the pricing function of the instrument i; and

y, z

= other variables in the pricing model.

2.
Institutions shall calculate the delta credit spread risk sensitivities for all securitisation and non-securitisation
positions as follows:
SCSkt ¼

Vi ðCSkt þ 0,0001, x, y …Þ − Vi ðCSkt , x, y …Þ
0,0001

where:
SCSkt

= the delta credit spread risk sensitivities for all securitisation and non-securitisation positions;

cskt

= the value of the credit spread rate of an issuer j at maturity t;

Vi (.)

= the pricing function of instrument i; and

x,y

= risk factors other than cskt in the pricing function Vi.
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Institutions shall calculate delta equity risk sensitivities as follows:

(a) the sensitivities to risk factors consisting of equity spot prices shall be calculated as follows:
Sk ¼

Vi ð1,01 EQk , x, y, …Þ − Vi ðEQk , x, y, …Þ
0,01

where:
sk

= the sensitivities to risk factors consisting of equity spot prices;

k

= a specific equity security;

EQk

= the value of the spot price of that equity security;

Vi (.)

= the pricing function of instrument i; and

x,y

= risk factors other than EQk in the pricing function Vi;

(b) the sensitivities to risk factors consisting of equity repo rates shall be calculated as follows:
Sxk ¼

Vi ðxki þ 0,0001 Im , y, z …Þ − Vi ðxji , y, z …Þ
0,0001

where:
Sxk

= the sensitivities to risk factors consisting of equity repo rates;

k

= the index that denotes the equity;

xki

= a vector of m components representing the repo term structure for a specific equity k with m being
equal to the number of repo rates corresponding to different maturities used in the pricing model
of instrument i;

Im

= the unity matrix of dimension (1 · m);

Vi (.)

= the pricing function of the instrument i; and

y,z

= risk factors other than xki in the pricing function Vi.

4.

Institutions shall calculate the delta commodity risk sensitivities to each risk factor k as follows:
Sk ¼

Vi ð1,01 CTYk , γ, z …Þ − Vi ðCTYk , γ, z …Þ
0,01

where:
sk

= the delta commodity risk sensitivities;

k

= a given commodity risk factor;

CTYk

= the value of risk factor k;

Vi (.)

= the market value of instrument i as a function of risk factor k; and

y, z

= risk factors other than CTYk in the pricing model of instrument i.

5.
Institutions shall calculate the delta foreign exchange risk sensitivities to each foreign exchange risk factor
k as follows:
Sk ¼

Vi ð1,01 FXk , y, z …Þ − Vi ðFXk , y, z …Þ
0,01

where:
sk

= the delta foreign exchange risk sensitivities;

k

= a given foreign exchange risk factor;

FXk

= the value of the risk factor;

Vi (.)

= the market value of instrument i as a function of the risk factor k; and

y, z

= risk factors other than FXk in the pricing model of instrument i.
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Article 325s
Vega risk sensitivities
1.

Institutions shall calculate the vega risk sensitivity of an option to a given risk factor k as follows:
Sk ¼

Vi ð1,01 þ volk , x, yÞ − Vi ðvolk , x, yÞ
0,01

where:
sk

= the vega risk sensitivity of an option;

k

= a specific vega risk factor, consisting of an implied volatility;

volk

= the value of that risk factor, which should be expressed as a percentage; and

x,y

= risk factors other than volk in the pricing function Vi.

2.
In the case of risk classes where vega risk factors have a maturity dimension, but where the rules to map
the risk factors are not applicable because the options do not have a maturity, institutions shall map those risk
factors to the longest prescribed maturity. Those options shall be subject to the residual risks add-on.
3.
In the case of options that do not have a strike or barrier and options that have multiple strikes or barriers,
institutions shall apply the mapping to strikes and maturity used internally by the institution to price the option.
Those options shall also be subject to the residual risks add-on.
4.
Institutions shall not calculate the vega risk for securitisation tranches included in the ACTP, as referred to
in Article 325(6), (7) and (8), that do not have an implied volatility. Own funds requirements for delta and
curvature risk shall be computed for those securitisation tranches.

Article 325t
Requirements on sensitivity computations
1.
Institutions shall derive sensitivities from the institution's pricing models that serve as a basis for reporting
profit and loss to senior management, using the formulas set out in this Subsection.
By way of derogation from the first subparagraph, competent authorities may require an institution that has been
granted permission to use the alternative internal model approach set out in Chapter 1b to use the pricing
functions of the risk-measurement system of their internal model approach in the calculation of sensitivities
under this Chapter for the calculation and reporting of the own funds requirements for market risk in accordance
with Article 430b(3).
2.
When calculating delta risk sensitivities of instruments with optionality as referred to in point (a) of
Article 325e(2), institutions may assume that the implied volatility risk factors remain constant.
3.
When calculating vega risk sensitivities of instruments with optionality as referred to in point (b) of
Article 325e(2), the following requirements shall apply:
(a) for general interest rate risk and credit spread risk, institutions shall assume, for each currency, that the
underlying of the volatility risk factors for which vega risk is calculated follows either a lognormal or normal
distribution in the pricing models used for those instruments;
(b) for equity risk, commodity risk and foreign exchange risk, institutions shall assume that the underlying of the
volatility risk factors for which vega risk is calculated follows a lognormal distribution in the pricing models
used for those instruments.
4.

Institutions shall calculate all sensitivities except for the sensitivities to credit valuation adjustments.
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5.
By way of derogation from paragraph 1, subject to the permission of the competent authorities, an
institution may use alternative definitions of delta risk sensitivities in the calculation of the own funds
requirements of a trading book position under this Chapter, provided that the institution meets all the following
conditions:
(a) those alternative definitions are used for internal risk management purposes and for the reporting of profits
and losses to senior management by an independent risk control unit within the institution;
(b) the institution demonstrates that those alternative definitions are more appropriate for capturing the
sensitivities for the position than are the formulas set out in this Subsection, and that the resulting sensitivities
do not materially differ from those formulas.
6.
By way of derogation from paragraph 1, subject to the permission of the competent authorities, an
institution may calculate vega sensitivities on the basis of a linear transformation of alternative definitions of
sensitivities in the calculation of the own funds requirements of a trading book position under this Chapter,
provided that the institution meets both the following conditions:
(a) those alternative definitions are used for internal risk management purposes and for the reporting of profits
and losses to senior management by an independent risk control unit within the institution;
(b) the institution demonstrates that those alternative definitions are more appropriate for capturing the
sensitivities for the position than are the formulas set out in this Subsection, and that the linear transforma
tion referred to in the first subparagraph reflects a vega risk sensitivity.
S e cti o n 4
T he r e si d u al r i sk a d d-o n
Article 325u
Own funds requirements for residual risks
1.
In addition to the own funds requirements for market risk set out in Section 2, institutions shall apply
additional own funds requirements to instruments exposed to residual risks in accordance with this Article.
2.

Instruments are considered to be exposed to residual risks where they meet any of the following conditions:

(a) the instrument references an exotic underlying, which, for the purposes of this Chapter, means a trading book
instrument referencing an underlying exposure that is not in the scope of the delta, vega or curvature risk
treatments under the sensitivities-based method laid down in Section 2 or the own funds requirements for the
default risk set out in Section 5;
(b) the instrument is an instrument bearing other residual risks, which, for the purposes of this Chapter, means
any of the following instruments:
(i) instruments that are subject to the own funds requirements for vega and curvature risk under the
sensitivities-based method set out in Section 2 and that generate pay-offs that cannot be replicated as
a finite linear combination of plain-vanilla options with a single underlying equity price, commodity price,
exchange rate, bond price, credit default swap price or interest rate swap;
(ii) instruments that are positions that are included in the ACTP referred to in Article 325(6); hedges that are
included in that ACTP, as referred to in Article 325(8), shall not be considered.
3.
Institutions shall calculate the additional own funds requirements referred to in paragraph 1 as the sum of
gross notional amounts of the instruments referred to in paragraph 2, multiplied by the following risk weights:
(a) 1,0 % in the case of instruments referred to in point (a) of paragraph 2;
(b) 0,1 % in the case of instruments referred to in point (b) of paragraph 2.
4.
By way of derogation from paragraph 1, institution shall not apply the own funds requirement for residual
risks to an instrument that meets any of the following conditions:
(a) the instrument is listed on a recognised exchange;
(b) the instrument is eligible for central clearing in accordance with Regulation (EU) No 648/2012;
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(c) the instrument perfectly offsets the market risk of another position in the trading book, in which case the two
perfectly matching trading book positions shall be exempted from the own funds requirement for residual
risks.
5.
EBA shall develop draft regulatory technical standards to specify what an exotic underlying is and which
instruments are instruments bearing residual risks for the purposes of paragraph 2.
When developing those draft regulatory technical standards, EBA shall examine whether longevity risk, weather,
natural disasters and future realised volatility should be considered as exotic underlyings.
EBA shall submit those draft regulatory technical standards to the Commission by 28 June 2021.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.
Se ct io n 5
Own f un d s r eq u i re me nt s fo r the de fa u lt r isk
Article 325v
Definitions and general provisions
1.

For the purposes of this Section, the following definitions apply:

(a) ‘short exposure’ means that the default of an issuer or group of issuers leads to a gain for the institution,
regardless of the type of instrument or transaction creating the exposure;
(b) ‘long exposure’ means that the default of an issuer or group of issuers leads to a loss for the institution,
regardless of the type of instrument or transaction creating the exposure;
(c) ‘gross jump-to-default (gross JTD) amount’ means the estimated size of the loss or gain that the default of the
obligor would produce for a specific exposure;
(d) ‘net jump-to-default (net JTD) amount’ means the estimated size of the loss or gain that an institution would
incur due to the default of an obligor, after offsetting between gross JTD amounts has taken place,
(e) ‘loss given default’ or ‘LGD’ means the loss given default of the obligor on an instrument issued by that
obligor expressed as a share of the notional amount of the instrument;
(f) ‘default risk weight’ means the percentage representing the estimated probability of the default of each obligor,
according to the creditworthiness of that obligor.
2.
Own funds requirements for the default risk shall apply to debt and equity instruments, to derivative
instruments having those instruments as underlyings and to derivatives, the pay-offs or fair values of which are
affected by the default of an obligor other than the counterparty to the derivative instrument itself. Institutions
shall calculate default risk requirements separately for each of the following types of instruments: non-securiti
sations, securitisations that are not included in the ACTP, and securitisations that are included in the ACTP. The
final own funds requirements for the default risk to be applied by institutions shall be the sum of those three
components.
Sub s e cti o n 1
Own fun d s r eq u i re me nt s fo r the de fa u lt r isk f or no n-se cur iti satio ns
Article 325w
Gross jump-to-default amounts
1.

Institutions shall calculate the gross JTD amounts for each long exposure to debt instruments as follows:
JTDlong = max {LGD Vnotional + P&Llong + Adjustmentlong; 0}

where:
JTDlong

= the gross JTD amount for the long exposure;
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Vnotional

= the notional amount of the instrument;

P&Llong

= a term which adjusts for gains or losses already accounted for by the institution due to
changes in the fair value of the instrument creating the long exposure; gains shall enter the
formula with a positive sign and losses with a negative; and

Adjustmentlong

= the amount by which, due to the structure of the derivative instrument, the institution's loss
in the event of default would be increased or reduced relative to the full loss on the
underlying instrument; increases shall enter the Adjustmentlong term with a positive sign and
decreases with a negative sign.

2.

Institutions shall calculate the gross JTD amounts for each short exposure to debt instruments as follows:
JTDshort = min {LGD Vnotional + P&Lshort + Adjustmentshort; 0}

where:
JTDshort

= the gross JTD amount for the short exposure;

Vnotional

= the notional amount of the instrument that shall enter into the formula with a negative
sign;

P&Lshort

= a term which adjusts for gains or losses already accounted for by the institution due to
changes in the fair value of the instrument creating the short exposure; gains shall enter
into the formula with a positive sign and losses shall enter into the formula with a negative
sign; and

Adjustmentshort

= the amount by which, due to the structure of the derivative instrument, the institution's
gain in the event of default would be increased or reduced relative to the full loss on the
underlying instrument; decreases shall enter the Adjustmentshort term with a positive sign
and increases shall enter the Adjustmentshort term with a negative sign.

3.
For the purposes of the calculation set out in paragraphs 1 and 2, the LGD for debt instruments to be
applied by institutions shall be the following:
(a) exposures to non-senior debt instruments shall be assigned an LGD of 100 %;
(b) exposures to senior debt instruments shall be assigned an LGD of 75 %;
(c) exposures to covered bonds, as referred to in Article 129, shall be assigned an LGD of 25 %.
4.
For the purposes of the calculations set out in paragraphs 1 and 2, notional amounts shall be determined as
follows:
(a) in the case of debt instruments, the notional amount is the face value of the debt instrument;
(b) in the case of derivative instruments with debt security underlyings, the notional amount is the notional
amount of the derivative instrument.
5.
For exposures to equity instruments, institutions shall calculate the gross JTD amounts as follows, instead of
using the formulas referred to in paragraphs 1 and 2:
JTDlong = max {LGD · V + P&Llong + Adjustmentlong; 0}
JTDshort = min {LGD · V + P&Lshort + Adjustmentshort; 0}
where:
JTDlong

= the gross JTD amount for the long exposure;

JTDshort

= the gross JTD amount for the short exposure; and

V

= the fair value of the equity or, in the case of derivative instruments with equity underlyings, the fair
value of the equity underlying.
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6.
Institutions shall assign an LGD of 100 % to equity instruments for the purposes of the calculation set out
in paragraph 5.
7.
In the case of exposures to default risk arising from derivative instruments whose pay-offs in the event of
default of the obligor are not related to the notional amount of a specific instrument issued by that obligor or to
the LGD of the obligor or an instrument issued by that obligor, institutions shall use alternative methodologies to
estimate the gross JTD amounts.
8.

EBA shall develop draft regulatory technical standards to specify:

(a) how institutions are to calculate JTD amounts for different types of instruments in accordance with this
Article;
(b) which alternative methodologies institutions are to use for the purposes of the estimation of gross JTD
amounts referred to in paragraph 7.
(c) the notional amounts of instruments other than the ones referred to in points (a) and (b) of paragraph 4.
EBA shall submit those draft regulatory technical standards to the Commission by 28 June 2021.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.
Article 325x
Net jump-to-default amounts
1.
Institutions shall calculate net JTD amounts by offsetting the gross JTD amounts of short exposures and
long exposures. Offsetting shall only be possible between exposures to the same obligor where the short
exposures have the same seniority as, or lower seniority than, the long exposures.
2.

Offsetting shall be either full or partial, depending on the maturities of the offsetting exposures:

(a) offsetting shall be full where all offsetting exposures have maturities of one year or more;
(b) offsetting shall be partial where at least one of the offsetting exposures has a maturity of less than one year,
in which case the size of the JTD amount of each exposure with a maturity of less than one year shall be
multiplied by the ratio of the exposure's maturity relative to one year.
3.
Where no offsetting is possible gross JTD amounts shall equal net JTD amounts in the case of exposures
with maturities of one year or more. Gross JTD amounts with maturities of less than one year shall be multiplied
by the ratio of the exposure's maturity relative to one year, with a floor of three months, to calculate net JTD
amounts.
4.
For the purposes of paragraphs 2 and 3, the maturities of the derivative contracts shall be considered, rather
than those of their underlyings. Cash equity exposures shall be assigned a maturity of either one year or three
months, at the institution's discretion.
Article 325y
Calculation of the own funds requirements for the default risk
1.
Net JTD amounts, irrespective of the type of counterparty, shall be multiplied by the default risk weights
that correspond to their credit quality, as specified in Table 2:
Table 2
Credit quality category

Default risk weight

Credit quality step 1

0,5 %

Credit quality step 2

3%
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Default risk weight

Credit quality step 3

6%

Credit quality step 4

15 %

Credit quality step 5

30 %

Credit quality step 6

50 %

Unrated

15 %

Defaulted

100 %

2.
Exposures which would receive a 0 % risk-weight under the Standardised Approach for credit risk in
accordance with Chapter 2 of Title II shall receive a 0 % default risk weight for the own funds requirements for
the default risk.
3.
The weighted net JTD shall be allocated to the following buckets: corporates, sovereigns, and local govern
ments/municipalities.
4.
Weighted net JTD amounts shall be aggregated within each bucket, in accordance with the following
formula:
DRCb = max {(Σi 2 long RWi · net JTDi) – WtS · (Σi 2 short RWi · |net JTDi|); 0}
where:
DRCb

= the own funds requirement for the default risk for bucket b;

i

= the index that denotes an instrument belonging to bucket b;

RWi

= the risk weight; and

WtS

= a ratio recognising a benefit for hedging relationships within a bucket, which shall be calculated as
follows:
P
netJTDlong
�
P
P�
WtS ¼
netJTDlong þ �netJTDshort �

For the purposes of calculating the DRCb and the WtS, the long positions and short positions shall be aggregated
for all positions within a bucket, regardless of the credit quality step to which those positions are allocated, to
produce the bucket-specific own funds requirements for the default risk.
5.
The final own funds requirement for the default risk for non-securitisations shall be calculated as the simple
sum of the bucket-level own funds requirements.
Su b se cti on 2
Own fu nd s r eq u ir em en t s fo r t he de f au lt r isk for se cu r it isa tio ns no t includ ed in t he
ACT P
Article 325z
Jump-to-default amounts
1.
Gross jump-to-default amounts for securitisation exposures shall be their market value or, if their market
value is not available, their fair value determined in accordance with the applicable accounting framework.
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2.
Net jump-to-default amounts shall be determined by offsetting long gross jump-to-default amounts and
short gross jump-to-default amounts. Offsetting shall only be possible between securitisation exposures with the
same underlying asset pool and belonging to the same tranche. No offsetting shall be permitted between securit
isation exposures with different underlying asset pools, even where the attachment and detachment points are the
same.
3.
Where, by decomposing or combining existing securitisation exposures, other existing securitisation
exposures can be perfectly replicated, except for the maturity dimension, the exposures resulting from that
decomposition or combination may be used instead of the existing securitisation exposures for the purposes of
offsetting.
4.
Where, by decomposing or combining existing exposures in underlying names, the entire tranche structure
of an existing securitisation exposure can be perfectly replicated, the exposures resulting from that decomposition
or combination may be used instead of the existing securitisation exposures for the purposes of offsetting. Where
underlying names are used in that manner, they shall be removed from the non-securitisation default risk
treatment.
5.
Article 325x shall apply to both existing securitisation exposures and to securitisation exposures used in
accordance with paragraph 3 or 4 of this Article. The relevant maturities shall be those of the securitisation
tranches.

Article 325aa
Calculation of the own funds requirement for the default risk for securitisations
1.
Net JTD amounts of securitisation exposures shall be multiplied by 8 % of the risk weight that applies to
the relevant securitisation exposure, including STS securitisations, in the non-trading book in accordance with the
hierarchy of approaches set out in Section 3 of Chapter 5 of Title II and irrespective of the type of counterparty.
2.
A maturity of one year shall be applied to all tranches, where risk weights are calculated in accordance with
the SEC-IRBA and SEC-ERBA.
3.
The risk-weighted JTD amounts for individual cash securitisation exposures shall be capped at the fair value
of the position.
4.

Risk-weighted net JTD amounts shall be assigned to the following buckets:

(a) one common bucket for all corporates, regardless of the region;
(b) 44 different buckets corresponding to one bucket per region for each of the 11 asset classes defined in the
second subparagraph.
For the purposes of the first subparagraph, the 11 asset classes are ABCP, auto loans/leases, residential mortgagebacked securities (RMBS), credit cards, commercial mortgage-backed securities (CMBS), collateralised loan
obligations, collateralised debt obligations squared (CDO-squared), small and medium-sized enterprises (SMEs),
student loans, other retail, other wholesale. The four regions are Asia, Europe, North America, and rest of the
world.
5.
In order to assign a securitisation exposure to a bucket, institutions shall rely on a classification commonly
used in the market. Institutions shall assign each securitisation exposure to only one of the buckets referred to in
paragraph 4. Any securitisation exposure that an institution cannot assign to a bucket for an asset class or region
shall be assigned to the asset class ‘other retail’ or ‘other wholesale’ or to the region ‘rest of the world’,
respectively.
6.
Weighted net JTD amounts shall be aggregated within each bucket in the same manner as for default risk of
non-securitisation exposures, using the formula in Article 325y(4), resulting in the own funds requirement for the
default risk for each bucket.
7.
The final own funds requirement for the default risk for securitisations not included in the ACTP shall be
calculated as the simple sum of the bucket-level own funds requirements.
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S ubs e cti on 3
Ow n f un d s r eq u ir em e n ts f or th e def a ult r i sk fo r se cur i tis a tio ns i ncl u d e d in th e AC TP
Article 325ab
Scope
1.
For the ACTP, the own funds requirements shall include the default risk for securitisation exposures and for
non-securitisation hedges. Those hedges shall be removed from the default risk calculations for non-securitisation.
There shall be no diversification benefit between the own funds requirements for the default risk for non-securiti
sations, the own funds requirements for the default risk for securitisations not included in the ACTP and own
funds requirements for the default risk for securitisations included in the ACTP.
2.
For traded non-securitisation credit and equity derivatives, JTD amounts by individual constituents shall be
determined by applying a look-through approach.
Article 325ac
Jump-to-default amounts for the ACTP
1.

For the purposes of this Article, the following definitions apply:

(a) ‘decomposition with a valuation model’ means that a single name constituent of a securitisation is valued as
the difference between the unconditional value of the securitisation and the conditional value of the securitisa
tion assuming that single name defaults with an LGD of 100 %;
(b) ‘replication’ means that the combination of individual securitisation index tranches are combined to replicate
another tranche of the same index series, or to replicate an untranched position in the index series;
(c) ‘decomposition’ means replicating an index by a securitisation of which the underlying exposures in the pool
are identical to the single name exposures that compose the index.
2.
The gross JTD amounts for securitisation exposures and non-securitisation exposures in the ACTP shall be
their market value or, if their market value is not available, their fair value determined in accordance with the
applicable accounting framework.
3.
Nth-to-default products shall be treated as tranched products with the following attachment and detachment
points:
(a) attachment point = (N – 1) / Total Names;
(b) detachment point = N / Total Names;
where ‘Total Names’ shall be the total number of names in the underlying basket or pool.
4.
Net JTD amounts shall be determined by offsetting long gross JTD amounts and short gross JTD
amounts. Offsetting shall only be possible between exposures that are otherwise identical except for maturity.
Offsetting shall only be possible as follows:
(a) for indices, index tranches and bespoke tranches, offsetting shall be possible across maturities within the same
index family, series and tranche, subject to the provisions on exposures of less than one year laid down in
Article 325x; long gross JTD amounts and short gross JTD amounts that perfectly replicate each other may be
offset through decomposition into single name equivalent exposures using a valuation model; in such cases,
the sum of the gross JTD amounts of the single name equivalent exposures obtained through decomposition
shall be equal to the gross JTD amount of the undecomposed exposure;
(b) offsetting through decomposition as set out is point (a) shall not be allowed for resecuritisations or derivatives
on securitisation;
(c) for indices and index tranches, offsetting shall be possible across maturities within the same index family,
series and tranche by replication or by decomposition; where the long exposures and short exposures are
otherwise equivalent, apart from one residual component, offsetting shall be allowed and the net JTD amount
shall reflect the residual exposure;
(d) different tranches of the same index series, different series of the same index and different index families may
not be used to offset each other.
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Article 325ad
Calculation of the own funds requirements for the default risk for the ACTP
1.

Net JTD amounts shall be multiplied by:

(a) for tranched products, the default risk weights corresponding to their credit quality as specified in
Article 325y(1) and (2);
(b) for non-tranched products, the default risk weights referred to in Article 325aa(1).
2.

Risk-weighted net JTD amounts shall be assigned to buckets that correspond to an index.

3.
Weighted net JTD amounts shall be aggregated within each bucket in accordance with the following
formula:
DRCb = max {(Σi 2 long RWi · net JTDi) – WtSACTP · (Σi 2 short RWi · |net JTDi|); 0}
where:
DRCb

= the own funds requirement for the default risk for bucket b;

i

= an instrument belonging to bucket b; and

WtSACTP

= the ratio recognising a benefit for hedging relationships within a bucket, which shall be calculated
in accordance with the WtS formula set out in Article 325y(4), but using long positions and short
positions across the entire ACTP and not just the positions in the particular bucket.

4.
Institutions shall calculate the own funds requirements for the default risk for the ACTP by using the
following formula:
(
)
X
�
DRCACTP ¼ max
max½DRCb , 0� þ 0,5 � ðmin½DRCb , 00�Þ ; 0
b

where:
DRCACTP

= the own funds requirement for the default risk for the ACTP; and

DRCb

= the own funds requirement for the default risk for bucket b.

Se c ti on 6
R is k we ig hts a n d c or re l at i on s
Subs e c ti on 1
Del ta r i s k wei ght s a nd cor r el at io ns
Article 325ae
Risk weights for general interest rate risk
1.
For currencies not included in the most liquid currency sub-category as referred to in point (b) of
Article 325bd(7), the risk weights of the sensitivities to the risk-free rate risk factors for each bucket in Table 3
shall be specified pursuant to the delegated act referred to in Article 461a.
Table 3
Bucket

Maturity

1

0,25 years

2

0,5 years

3

1 year
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Bucket

Maturity

4

2 years

5

3 years

6

5 years

7

10 years

8

15 years

9

20 years

10

30 years

2.
A common risk weight both for all the sensitivities to inflation and for cross currency basis risk factors shall
be specified in the delegated act referred to in Article 461a.
3.
For the currencies included in the most liquid currency sub-category as referred to in point (b) of 325bd(7)
and the domestic currency of the institution, the risk weights of the risk-free rate risk factors shall be the risk
weights referred to in Table 3 divided by √2.
Article 325af
Intra bucket correlations for general interest rate risk
1.
Between two weighted sensitivities of general interest rate risk factors WSk and WSl within the same bucket,
and with the same assigned maturity but corresponding to different curves, correlation ρkl shall be set at 99,90 %.
2.
Between two weighted sensitivities of general interest rate risk factors WSk and WSl within the same bucket,
corresponding to the same curve, but having different maturities, correlation shall be set in accordance with the
following formula:
2
3
jTk − Tl j Þ
ð − θ�
max4e minfTk ; Tl g ; 40 %5

where:
Tk (respectivelyTl)

= the maturity that relates to the risk free rate;

θ

= 3%

3.
Between two weighted sensitivities of general interest rate risk factors WSk and WSl within the same bucket,
corresponding to different curves and having different maturities, the correlation ρkl shall be equal to the
correlation parameter specified in paragraph 2, multiplied by 99,90 %.
4.
Between any given weighted sensitivity of general interest rate risk factors WSk and any given weighted
sensitivity of inflation risk factors WSl, the correlation shall be set at 40 %.
5.
Between any given weighted sensitivity of cross-currency basis risk factors WSk and any given weighted
sensitivity of general interest rate risk factors WSl, including another cross-currency basis risk factor, the
correlation shall be set at 0 %.
Article 325ag
Correlations across buckets for general interest rate risk
1.

The parameter γbc = 50 % shall be used to aggregate risk factors belonging to different buckets.

2.
The parameter γbc = 80 % shall be used to aggregate an interest rate risk factor based on a currency as
referred to in Article 325av(3) and an interest rate risk factor based on the euro.
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Article 325ah
Risk weights for credit spread risk for non-securitisations
1.
Risk weights for the sensitivities to credit spread risk factors for non-securitisations shall be the same for all
maturities (0,5 years, 1 year, 3 years, 5 years, 10 years) within each bucket in Table 4:
Table 4

Bucket
number

1

Credit quality

Sector

Risk weight
(percentage
points)

Central government, including central banks, of a Member
State

0,50 %

2

Central government, including central banks, of a third
country, multilateral development banks and international
organisations referred to in Article 117(2) or Article 118

0,5 %

3

Regional or local authority and public sector entities

1,0 %

4

Financial sector entities including credit institutions incor
porated or established by a central government, a regional
government or a local authority and promotional lenders

5,0 %

Basic materials, energy, industrials, agriculture, manufactur
ing, mining and quarrying

3,0 %

6

Consumer goods and services, transportation and storage,
administrative and support service activities

3,0 %

7

Technology, telecommunications

2,0 %

8

Health care, utilities, professional and technical activities

1,5 %

9

Covered bonds issued by credit institutions in Member
States

1,0 %

11

Central government, including central banks, of a third
country, multilateral development banks and international
organisations referred to in Article 117(2) or Article 118

12

Regional or local authority and public sector entities

4,0 %

13

Financial sector entities including credit institutions incor
porated or established by a central government, a regional
government or a local authority and promotional lenders

12,0 %

Basic materials, energy, industrials, agriculture, manufactur
ing, mining and quarrying

7,0 %

15

Consumer goods and services, transportation and storage,
administrative and support service activities

8,5 %

16

Technology, telecommunications

5,5 %

17

Health care, utilities, professional and technical activities

5,0 %

5

14

18

All

Credit quality step 1
to 3

Credit quality step 4
to 6

Other sector

12,0 %
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2.
To assign a risk exposure to a sector, institutions shall rely on a classification that is commonly used in the
market for grouping issuers by sector. Institutions shall assign each issuer to only one of the sector buckets in
Table 4. Risk exposures from any issuer that an institution cannot assign to a sector in such a manner shall be
assigned to bucket 18 in Table 4.
Article 325ai
Intra-bucket correlations for credit spread risk for non-securitisations
1.
The correlation parameter ρkl between two sensitivities WSk and WSl within the same bucket shall be set as
follows:
ρkl = ρkl(name) · ρkl(tenor) · ρkl(basis)
where:
ρkl(name) shall be equal to 1 where the two names of sensitivities k and l are identical, otherwise it shall be equal
to 35 %;
ρkl(tenor) shall be equal to 1 where the two vertices of the sensitivities k and l are identical, otherwise it shall be
equal to 65 %; and
ρkl(basis) shall be equal to 1 where the two sensitivities are related to the same curves, otherwise it shall be equal
to 99,90 %.
2.
The correlation parameters referred to in paragraph 1 of this Article shall not apply to bucket 18 in Table 4
of Article 325ah(1). The capital requirement for the delta risk aggregation formula within bucket 18 shall be
equal to the sum of the absolute values of the net weighted sensitivities allocated to that bucket:
X
jWSk j
Kbðbucket 18Þ ¼
k

Article 325aj
Correlations across buckets for credit spread risk for non-securitisations
The correlation parameter γbc that applies to the aggregation of sensitivities between different buckets shall be set
as follows:
γbc = γbc(rating) · γbc(sector)
where:
γbc(rating) shall be equal to 1 where the two buckets have the same credit quality category (either credit quality
step 1 to 3 or credit quality step 4 to 6), otherwise it shall be equal to 50 %; for the purposes of that calculation,
bucket 1 shall be considered as belonging to the same credit quality category as buckets that have credit quality
step 1 to 3; and
γbc(sector) shall be equal to 1 where the two buckets belong to the same sector, and otherwise shall be equal to the
corresponding percentage set out in Table 5:
Table 5

Bucket

1, 2 and 11
3 and 12
4 and 13
5 and 14

1, 2 and
11

3 and 12

4 and 13

5 and 14

6 and 15

7 and 16

8 and 17

9

75 %

10 %

20 %

25 %

20 %

15 %

10 %

5%

15 %

20 %

15 %

10 %

10 %

5%

15 %

20 %

5%

20 %

20 %

25 %

5%

5%
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Bucket

1, 2 and
11

3 and 12

4 and 13

5 and 14

6 and 15
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7 and 16

8 and 17

9

25 %

5%

15 %

5%

20 %

6 and 15
7 and 16
8 and 17

5%

9

—

Article 325ak
Risk weights for credit spread risk for securitisations included in the ACTP
Risk weights for the sensitivities to credit spread risk factors for securitisations included in the ACTP risk factors
shall be the same for all maturities (0,5 years, 1 year, 3 years, 5 years, 10 years) within each bucket and shall be
specified for each bucket in Table 6 pursuant to the delegated act referred to in Article 461a:
Table 6
Bucket
number

1

Credit quality

All

Sector

Central government, including central banks, of Member States

2

Central government, including central banks, of a third country, multilateral
development banks and international organisations referred to in
Article 117(2) or Article 118

3

Regional or local authority and public sector entities

4

Financial sector entities including credit institutions incorporated or estab
lished by a central government, a regional government or a local authority
and promotional lenders

5

Credit quality step 1
to 3

Basic materials, energy, industrials, agriculture, manufacturing, mining and
quarrying

6

Consumer goods and services, transportation and storage, administrative and
support service activities

7

Technology, telecommunications

8

Health care, utilities, professional and technical activities

9

Covered bonds issued by credit institutions in Member States

10

Covered bonds issued by credit institutions in third countries

11

Central government, including central banks, of a third country, multilateral
development banks and international organisations referred to in
Article 117(2) or Article 118

12
13

14

Regional or local authority and public sector entities
Credit quality step 4
to 6

Financial sector entities including credit institutions incorporated or estab
lished by a central government, a regional government or a local authority
and promotional lenders
Basic materials, energy, industrials, agriculture, manufacturing, mining and
quarrying
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Sector

15

Consumer goods and services, transportation and storage, administrative and
support service activities

16

Technology, telecommunications

17

Health care, utilities, professional and technical activities

18

Other sector

Article 325al
Correlations for credit spread risk for securitisations included in the ACTP
1.
The delta risk correlation ρkl shall be derived in accordance with Article 325ai, except that, for the purposes
of this paragraph, ρkl(basis) shall be equal to 1 where the two sensitivities are related to the same curves, otherwise it
shall be equal to 99,00 %.
2.

The correlation γbc shall be derived in accordance with Article 325aj.

Article 325am
Risk weights for credit spread risk for securitisations not included in the ACTP
1.
Risk weights for the sensitivities to credit spread risk factors for securitisation not included in the ACTP
shall be the same for all maturities (0,5 years, 1 year, 3 years, 5 years, 10 years) within each bucket in Table 7 and
shall be specified for each bucket in Table 7 pursuant to the delegated act referred to in Article 461a:
Table 7
Bucket
number

Credit quality

Sector

1

RMBS - Prime

2

RMBS - Mid-Prime

3

RMBS - Sub-Prime

4
5

Senior and Credit
quality step 1 to 3

CMBS
Asset backed securities (ABS) - Student loans

6

ABS - Credit cards

7

ABS - Auto

8

Collateralised loan obligations (CLO) non-ACTP
RMBS - Prime

9
10

Non-senior and
credit quality step 1
to 3

RMBS - Mid-Prime

11

RMBS - Sub-Prime

12

CMBS

13

ABS - Student loans

14

ABS - Credit cards

15

ABS - Auto

16

CLO non-ACTP
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Bucket
number

Credit quality

Sector

17

RMBS - Prime

18

RMBS - Mid-Prime

19

RMBS - Sub-Prime

20
21

Credit quality step 4
to 6

CMBS
ABS - Student loans

22

ABS - Credit cards

23

ABS - Auto

24

CLO non-ACTP

25
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Other sector

2.
To assign a risk exposure to a sector, institutions shall rely on a classification that is commonly used in the
market for grouping issuers by sector. Institutions shall assign each tranche to one of the sector buckets in
Table 7. Risk exposures from any tranche that an institution cannot assign to a sector in such a manner shall be
assigned to bucket 25.
Article 325an
Intra-bucket correlations for credit spread risk for securitisations not included in the ACTP
1.
Between two sensitivities WSk and WSl within the same bucket, the correlation parameter ρkl shall be set as
follows:
ρkl = ρkl(tranche) · ρkl(tenor) · ρkl(basis)
where:
ρkl(thranche) shall be equal to 1 where the two names of sensitivities k and l are within the same bucket and are
related to the same securitisation tranche (more than 80 % overlap in notional terms), otherwise it shall be equal
to 40 %;
ρkl(tenor) shall be equal to 1 where the two vertices of the sensitivities k and l are identical, otherwise it shall be
equal to 80 %; and
ρkl(basis) shall be equal to 1 where the two sensitivities are related to the same curves, otherwise it shall be equal
to 99,90 %.
2.
The correlation parameters referred to in paragraph 1 shall not apply to bucket 25 in Table 7 of Article
325am(1). The own funds requirement for the delta risk aggregation formula within bucket 25 shall be equal to
the sum of the absolute values of the net weighted sensitivities allocated to that bucket:
X
jWSk j
Kbðbucket 25Þ ¼
k

Article 325ao
Correlations across buckets for credit spread risk for securitisations not included in the ACTP
1.
The correlation parameter γbc shall apply to the aggregation of sensitivities between different buckets and
shall be set at 0 %.
2.
The own funds requirement for bucket 25 shall be added to the overall risk class level capital, with no
diversification or hedging effects recognised with any other bucket.
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Article 325ap
Risk weights for equity risk
1.
Risk weights for the sensitivities to equity and equity repo rate risk factors shall be specified for each bucket
in Table 8 pursuant to the delegated act referred to in Article 461a:
Table 8
Bucket
number

Market capitalisation

Economy

1

Sector

Consumer goods and services, transportation and sto
rage, administrative and support service activities,
healthcare, utilities

2

Emerging market
economy

3

4

Telecommunications, industrials
Basic materials, energy, agriculture, manufacturing,
mining and quarrying
Financials including government-backed financials,
real estate activities, technology

Large
5

Consumer goods and services, transportation and sto
rage, administrative and support service activities,
healthcare, utilities

6

Telecommunications, industrials
Advanced economy

7

Basic materials, energy, agriculture, manufacturing,
mining and quarrying

8

Financials including government-backed financials,
real estate activities, technology

9

Emerging market
economy

All sectors described under bucket numbers 1, 2, 3
and 4

Advanced economy

All sectors described under bucket numbers 5, 6, 7
and 8

Small
10

11

Other sector

2.
For the purposes of this Article, what constitutes a small and a large market capitalisation shall be specified
in the regulatory technical standards referred to in Article 325bd(7).
3.
For the purposes of this Article, EBA shall develop draft regulatory technical standards to specify what
constitutes an emerging market and to specify what constitutes an advanced economy.
EBA shall submit those draft regulatory technical standards to the Commission by 28 June 2021.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.
4.
When assigning a risk exposure to a sector, institutions shall rely on a classification that is commonly used
in the market for grouping issuers by sector. Institutions shall assign each issuer to one of the sector buckets in
Table 8 and shall assign all issuers from the same industry to the same sector. Risk exposures from any issuer that
an institution cannot assign to a sector in such a manner shall be assigned to bucket 11 in Table 8. Multinational
or multi-sector equity issuers shall be assigned to a particular bucket on the basis of the most material region and
sector in which the equity issuer operates.
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Article 325aq
Intra-bucket correlations for equity risk
1.
The delta risk correlation parameter ρkl between two sensitivities WSk and WSl within the same bucket shall
be set at 99,90 % where one is a sensitivity to an equity spot price and the other a sensitivity to an equity repo
rate, where both are related to the same equity issuer name.
2.
In other cases than the cases referred to in paragraph 1, the correlation parameter ρkl between two
sensitivities WSk and WSl to equity spot price within the same bucket shall be set as follows:
(a) 15 % between two sensitivities within the same bucket that fall under the category large market capitalisation,
emerging market economy (bucket number 1, 2, 3 or 4);
(b) 25 % between two sensitivities within the same bucket that fall under the category large market capitalisation,
advanced economy (bucket number 5, 6, 7 or 8);
(c) 7,5 % between two sensitivities within the same bucket that fall under the category small market capitalisa
tion, emerging market economy (bucket number 9);
(d) 12,5 % between two sensitivities within the same bucket that fall under the category small market capitalisa
tion, advanced economy (bucket number 10).
3.
The correlation parameter ρkl between two sensitivities WSk and WSl to equity repo rate within the same
bucket shall be set in accordance with paragraph 2.
4.
Between two sensitivities WSk and WSl within the same bucket where one is a sensitivity to an equity spot
price and the other a sensitivity to an equity repo rate and both sensitivities relate to a different equity issuer
name, the correlation parameter ρkl shall be set to the correlation parameters specified in paragraph 2, multiplied
by 99,90 %.
5.
The correlation parameters specified in paragraphs 1 to 4 shall not apply to bucket 11. The capital
requirement for the delta risk aggregation formula within bucket 11 shall be equal to the sum of the absolute
values of the net weighted sensitivities allocated to that bucket:
X
jWSk j
Kbðbucket 11Þ ¼
k

Article 325ar
Correlations across buckets for equity risk
The correlation parameter γbc shall apply to the aggregation of sensitivities between different buckets. It shall be
set at 15 % where the two buckets fall within buckets 1 to 10.
Article 325as
Risk weights for commodity risk
Risk weights for sensitivities to commodity risk factors shall be specified for each bucket in Table 9 pursuant to
the delegated act referred to in Article 461a:
Table 9
Bucket number

Bucket name

1

Energy - solid combustibles

2

Energy - liquid combustibles

3

Energy - electricity and carbon trading
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Bucket name

4

Freight

5

Metals – non-precious

6

Gaseous combustibles

7

Precious metals (including gold)

8

Grains and oilseed

9

Livestock and dairy

10

Softs and other agricultural commodities

11

Other commodity

Article 325at
Intra-bucket correlations for commodity risk
1.
For the purposes of this Article, any two commodities shall be considered distinct commodities where there
exist in the market two contracts that are differentiated only by the underlying commodity to be delivered against
each contract.
2.
The correlation parameter ρkl between two sensitivities WSk and WSl within the same bucket shall be set as
follows:
ρkl = ρkl(commodity) · ρkl(tenor) · ρkl(basis)
where:
ρkl(commodity) shall be equal to 1 where the two commodities of sensitivities k and l are identical, otherwise it shall
be equal to the intra-bucket correlations in Table 10;
ρkl(tenor) shall be equal to 1 where the two vertices of the sensitivities k and l are identical, otherwise it shall be
equal to 99 %; and
ρkl(basis) shall be equal to 1 where the two sensitivities are identical in the delivery location of a commodity,
otherwise it shall be equal to 99,90 %.
3.

The intra-bucket correlations ρkl(commodity) are:
Table 10
Bucket number

Bucket name

Correlation
ρkl (commodity)

1

Energy - solid combustibles

55 %

2

Energy - liquid combustibles

95 %

3

Energy - electricity and carbon trading

40 %

4

Freight

80 %

5

Metals – non-precious

60 %

6

Gaseous combustibles

65 %
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4.

Bucket name
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Correlation
ρkl (commodity)

7

Precious metals (including gold)

55 %

8

Grains and oilseed

45 %

9

Livestock and dairy

15 %

10

Softs and other agricultural commodities

40 %

11

Other commodity

15 %

Notwithstanding paragraph 1, the following provisions apply:

(a) two risk factors that are allocated to bucket 3 in Table 10 and that concern electricity which is generated in
different regions or is delivered at different periods under the contractual agreement shall be considered
distinct commodity risk factors;
(b) two risk factors that are allocated to bucket 4 in Table 10 and that concern freight where the freight route or
week of delivery differ shall be considered distinct commodity risk factors.
Article 325au
Correlations across buckets for commodity risk
The correlation parameter γbc applying to the aggregation of sensitivities between different buckets shall be set at:
(a) 20 % where the two buckets fall within bucket numbers 1 to 10;
(b) 0 % where either of the two buckets is bucket number 11.
Article 325av
Risk weights for foreign exchange risk
1.
Risk weight for all sensitivities to foreign exchange risk factors shall be specified in the delegated act referred
to in Article 461a.
2.
The risk weight of the foreign exchange risk factors concerning currency pairs which are composed of the
euro and the currency of a Member State participating in the second stage of the economic and monetary union
(ERM II) shall be one of the following:
(a) the risk weight referred to in paragraph 1, divided by 3;
(b) the maximum fluctuation within the fluctuation band formally agreed by the Member State and the European
Central Bank, if that fluctuation band is narrower than the fluctuation band defined under ERM II.
3.
Notwithstanding paragraph 2, the risk weight of the foreign exchange risk factors concerning currencies
referred to in paragraph 2 which participate in the ERM II with a formally agreed fluctuation band narrower than
the standard band of plus or minus 15 % shall equal the maximum percentage fluctuation within that narrower
band.
4.
The risk weight of the foreign exchange risk factors included in the most liquid currency pairs sub-category
as referred to in point (c) of 325bd(7) shall be the risk weight referred to in paragraph 1 of this Article divided by
√2.
5.
Where the daily exchange-rate data for the preceding three years show that a currency pair composed of
euro and a non-euro currency of a Member State is constant and that the institution is always able to face a zero
bid/ask spread on the respective trades related to that currency pair, the institution may apply the risk weight
referred to in paragraph 1 divided by 2, provided that it has the express permission of its competent authority to
do so.
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Article 325aw
Correlations for foreign exchange risk
A uniform correlation parameter γbc equal to 60 % shall apply to the aggregation of sensitivities to foreign
exchange risk factors.
S ub se ct i on 2
Ve ga a nd cur v a tu r e r i sk weig ht s and c or re la ti o ns
Article 325ax
Vega and curvature risk weights
1.

Vega risk factors shall use the delta buckets referred to in Subsection 1.

2.
The risk weight for a given vega risk factor k shall be determined as a share of the current value of that risk
factor k which represents the implied volatility of an underlying, as described in Section 3.
3.
The share referred to in paragraph 2 shall be made dependent on the presumed liquidity of each type of risk
factor in accordance with the following formula:
�
�
pffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffi
LHrisk class
RWk ¼ ðValue of risk factor kÞ � min RWσ � pffiffiffiffiffi ; 100 %
10
where:
RWk = the risk weight for a given vega risk factor k;
RWσ shall be set at 55 %; and
LHrisk class is the regulatory liquidity horizon to be prescribed in the determination of each vega risk factor k. LHrisk
class is determined in accordance with the following table:
Table 11
Risk class

LHrisk class

GIRR

60

CSR non-securitisations

120

CSR securitisations (ACTP)

120

CSR securitisations (non-ACTP)

120

Equity (large cap)

20

Equity (small cap)

60

Commodity

120

Foreign exchange

40

4.
Buckets used in the context of delta risk in Subsection 1 shall be used in the curvature risk context unless
specified otherwise in this Chapter.
5.
For foreign exchange and equity curvature risk factors, the curvature risk weights shall be relative shifts
equal to the delta risk weights referred to in Subsection 1.

7.6.2019

Official Journal of the European Union

EN

L 150/121

6.
For general interest rate, credit spread and commodity curvature risk factors, the curvature risk weight shall
be the parallel shift of all the vertices for each curve on the basis of the highest prescribed delta risk weight
referred to in Subsection 1 for the relevant risk class.
Article 325ay
Vega and curvature risk correlations
1.
Between vega risk sensitivities within the same bucket of the general interest rate risk (GIRR) class, the
correlation parameter rkl shall be set as follows:
� ðoption maturityÞ ðunderlying maturityÞ �
ρkl ¼ min ρ kl
� ρ kl
;1
where:
j
f
g where α shall be set at 1 %, T and T shall be equal to the maturities of
ρ
shall be equal to e
k
l
the options for which the vega sensitivities are derived, expressed as a number of years; and
�
�
� U U�
�Tk − Tl �
n
o
− α�
ðoption maturityÞ
kl

ðunderlying maturityÞ

− α�

min

j

Tk − Tl
min Tk ; Tl

TU ; TU

k l
ρkl
, where α is set at 1 %, TUk and TUl shall be equal to the maturities of the
is equal to e
underlyings of the options for which the vega sensitivities are derived, minus the maturities of the corresponding
options, expressed in both cases as a number of years.

2.
Between vega risk sensitivities within a bucket of the other risk classes, the correlation parameter ρkl shall be
set as follows:
�
�
maturityÞ
ρkl ¼ min ρðDELTAÞ
� ρðoption
;1
kl
kl
where:
ρðDELTAÞ
shall be equal to the delta intra-bucket correlation corresponding to the bucket to which vega risk factors
kl
k and l would be allocated; and
maturityÞ
ρðoption
shall be set in accordance with paragraph 1.
kl

3.
With regard to vega risk sensitivities between buckets within a risk class (GIRR and non-GIRR), the same
correlation parameters for γbc, as specified for delta correlations for each risk class in Section 4, shall be used in
the vega risk context.
4.
There shall be no diversification or hedging benefit recognised in the standardised approach between vega
risk factors and delta risk factors. Vega risk charges and delta risk charges shall be aggregated by simple
summation.
5.
The curvature risk correlations shall be the square of corresponding delta risk correlations ρkl and γbc
referred to in Subsection 1.
CHAPTER 1b

Alternative internal model approach
Se c tio n 1
Pe r mi ss i on a nd ow n f u nd s re q ui re m ents
Article 325az
Alternative internal model approach and permission to use alternative internal models
1.
The alternative internal model approach as set out in this Chapter shall be used only for the purposes of the
reporting requirement laid down in Article 430b(3).
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2.
After having verified institutions' compliance with the requirements set out in Articles 325bh, 325bi
and 325bj, competent authorities shall grant permission to those institutions to calculate their own funds
requirements for the portfolio of all positions assigned to trading desks by using their alternative internal models
in accordance with Article 325ba, provided that all the following requirements are met:
(a) the trading desks were established in accordance with Article 104b;
(b) the institution has provided to the competent authority a rationale for the inclusion of the trading desks in
the scope of the alternative internal model approach;
(c) the trading desks have met the back-testing requirements referred to in Article 325bf(3) for the preceding
year;
(d) the institution has reported to its competent authorities the results of the profit and loss attribution (‘P&L
attribution’) requirement for the trading desks set out in Article 325bg;
(e) for trading desks that have been assigned at least one of those trading book positions referred to in
Article 325bl, the trading desks fulfil the requirements set out in Article 325bm for the internal default risk
model;
(f) no securitisation or re-securitisation positions have been assigned to the trading desks.
For the purposes of point (b) of the first subparagraph of this paragraph, not including a trading desk in the
scope of the alternative internal model approach shall not be motivated by the fact that the own funds
requirement calculated under the alternative standardised approach set out in point (a) of Article 325(3) would be
lower than the own funds requirement calculated under the alternative internal model approach.

3.
Institutions that have received the permission to use the alternative internal model approach shall report to
the competent authorities in accordance with Article 430b(3).

4.
An institution that has been granted the permission referred to in paragraph 2 shall immediately notify its
competent authorities that one of its trading desks no longer meets at least one of the requirements set out in
that paragraph. That institution shall no longer be permitted to apply this Chapter to any of the positions
assigned to that trading desk and shall calculate the own funds requirements for market risk in accordance with
the approach set out in Chapter 1a for all the positions assigned to that trading desk from the earliest reporting
date and until the institution demonstrates to the competent authorities that the trading desk again fulfils all the
requirements set out in paragraph 2.

5.
By way of derogation from paragraph 4, in extraordinary circumstances, competent authorities may permit
an institution to continue using its alternative internal models for the purpose of calculating the own funds
requirements for the market risk of a trading desk that no longer meets the conditions referred to in point (c) of
paragraph 2 of this Article and in Article 325bg(1). When competent authorities exercise that discretion, they
shall notify EBA and substantiate their decision.

6.
For positions assigned to the trading desks for which an institution has not been granted permission as
referred to in paragraph 2, the own funds requirements for market risk shall be calculated by that institution in
accordance with Chapter 1a of this Title. For the purposes of that calculation, all those positions shall be
considered on a stand-alone basis as a separate portfolio.

7.
Material changes to the use of alternative internal models that an institution has received permission to use,
the extension of the use of alternative internal models that the institution has received permission to use, and
material changes to the institution's choice of the subset of the modellable risk factors referred to in
Article 325bc(2), shall require separate permission from its competent authorities.

Institutions shall notify the competent authorities of all other extensions and changes to the use of the alternative
internal models for which the institution has received permission.
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EBA shall develop draft regulatory technical standards to specify:

(a) the conditions for assessing the materiality of extensions and changes to the use of alternative internal models
and changes to the subset of the modellable risk factors referred to in Article 325bc;
(b) the assessment methodology under which competent authorities verify an institution's compliance with the
requirements set out in Articles 325bh, 325bi, 325bn, 325bo and 325bp.
EBA shall submit those draft regulatory technical standards to the Commission by 28 June 2024.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.
9.
EBA shall develop draft regulatory technical standards to specify the extraordinary circumstances under
which competent authorities may permit an institution:
(a) to continue using its alternative internal models for the purpose of calculating the own funds requirements
for the market risk of a trading desk that no longer meets the conditions referred to in point (c) of
paragraph 2 of this Article and in Article 325bg(1);
(b) to limit the add-on to the one resulting from overshootings under back-testing hypothetical changes.
EBA shall submit those draft regulatory technical standards to the Commission by 28 June 2024.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.

Article 325ba
Own funds requirements when using alternative internal models
1.
An institution using an alternative internal model shall calculate the own funds requirements for the
portfolio of all positions assigned to the trading desks for which the institution has been granted permission as
referred to in Article 325az(2) as the higher of the following:
(a) the sum of the following values:
(i) the institution's previous day's expected shortfall risk measure, calculated in accordance with
Article 325bb (ESt-1), and
(ii) the institution's previous day's stress scenario risk measure, calculated in accordance with Section 5 (SSt-1);
or
(b) the sum of the following values:
(i) the average of the institution's daily expected shortfall risk measure, calculated in accordance with
Article 325bb for each of the preceding sixty business days (ESavg), multiplied by the multiplication factor
(mc); and
(ii) the average of the institution's daily stress scenario risk measure, calculated in accordance with Section 5
for each of the preceding sixty business days (SSavg).
2.
Institutions holding positions in traded debt and equity instruments that are included in the scope of the
internal default risk model and assigned to the trading desks referred to in paragraph 1 shall fulfil an additional
own funds requirement, expressed as the higher of the following values:
(a) the most recent own funds requirement for default risk, calculated in accordance with Section 3;
(b) the average of the amount referred to in point (a) over the preceding 12 weeks.
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S ec ti on 2
Ge n er al r equ i r em e nt s
Article 325bb
Expected shortfall risk measure
1.
Institutions shall calculate the expected shortfall risk measure referred to in point (a) of Article 325ba(1) for
any given date ‘t’ and for any given portfolio of trading book positions as follows:
X
ESt ¼ ρ � ðUESt Þ þ ð1 − ρÞ �

UESit

i

where:
ESt

= the expected shortfall risk measure;

i

= the index that denotes the five broad categories of risk factors listed in the first column of Table 2
of Article 325bd;

UESt

= the unconstrained expected shortfall measure calculated as follows:
�
UESt ¼ PESRS
t � max

UESit

PESFC
t
,1
PESRC
t

�

= the unconstrained expected shortfall measure for broad risk factor category i and calculated as
follows:
�
UESit ¼ PESRS,i
� max
t

PESFC,i
t
,1
PESRC,i
t

�

ρ

= the supervisory correlation factor across broad categories of risk; ρ = 50 %;

PESRS
t

= the partial expected shortfall measure that shall be calculated for all the positions in the
portfolio in accordance with Article 325bc(2);

PESRC
t

= the partial expected shortfall measure that shall be calculated for all the positions in the
portfolio in accordance with Article 325bc(3);

PESFC
t

= the partial expected shortfall measure that shall be calculated for all the positions in the
portfolio in accordance with Article 325bc(4);

PESRS,i
t

= the partial expected shortfall measure for broad risk factor category i that shall be calculated for all
the positions in the portfolio in accordance with Article 325bc(2);

PESRC,i
t

= the partial expected shortfall measure for broad risk factor category i that shall be calculated for all
the positions in the portfolio in accordance with Article 325bc(3); and

PESFC,i
t

= the partial expected shortfall measure for broad risk factor category i that shall be calculated for all
the positions in the portfolio in accordance with of Article 325bc(4).

2.
Institutions shall only apply scenarios of future shocks to the specific set of modellable risk factors
applicable to each partial expected shortfall measure, as set out in Article 325bc, when determining each partial
expected shortfall measure for the calculation of the expected shortfall risk measure in accordance with
paragraph 1.
3.
Where at least one transaction of the portfolio has at least one modellable risk factor which has been
mapped to the broad risk factor category i in accordance with Article 325bd, institutions shall calculate the
unconstrained expected shortfall measure for the broad risk factor category i and include it in the formula for the
expected shortfall risk measure referred to in paragraph 1 of this Article.
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4.
By way of derogation from paragraph 1, an institution may reduce the frequency of the calculation of the
RC,i
unconstrained expected shortfall measures UESit and of the partial expected shortfall measures PESRS,i
and
t , PESt
FC,i
PESt for all broad risk factor categories i from daily to weekly, provided that both of the following conditions
are met:
(a) the institution is able to demonstrate to its competent authority that calculating the unconstrained expected
shortfall measure UESit does not underestimate the market risk of the relevant trading book positions;
RC,i
(b) the institution is able to increase the frequency of calculation of UESit , PESRS,i
and PESFC,i
from weekly
t , PESt
t
to daily where required by its competent authority.

Article 325bc
Partial expected shortfall calculations
1.
Institutions shall calculate all the partial expected shortfall measures referred to in Article 325bb(1) as
follows:
(a) daily calculations of the partial expected shortfall measures;
(b) at 97,5th percentile, one tailed confidence interval;
(c) for a given portfolio of trading book positions, institution shall calculate the partial expected shortfall
measure at time ‘t’ accordance with the following formula:
vffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffi0
ffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffis
ffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffiffi1
ffiffiffiffi
u
u
X
u
2
@PESt ðT, jÞ � ðLHj − LHj − 1 ÞA
PESt ¼ tðPESt ðTÞÞ þ
10
j�2
where:
PESt

= the partial expected shortfall measure at time t;

j

= the index that denotes the five liquidity horizons listed in the first column of Table 1;

LHj

= the length of liquidity horizons j as expressed in days in Table 1;

T

= the base time horizon, where T = 10 days;

PESt(T)

= the partial expected shortfall measure that is determined by applying scenarios of future shocks
with a 10-day time horizon only to the specific set of modellable risk factors of the positions
in the portfolio set out in paragraphs 2, 3 and 4 for each partial expected shortfall measure
referred to in Article 325bb(1); and

PESt(T, j)

= the partial expected shortfall measure that is determined by applying scenarios of future shocks
with a 10-day time horizon only to the specific set of modellable risk factors of the positions
in the portfolio set out in paragraphs 2, 3 and 4 for each partial expected shortfall measure
referred to in Article 325bb(1) and of which the effective liquidity horizon, as determined in
accordance with Article 325bd(2), is equal or longer than LHj.
Table 1

Liquidity horizon j

Length of liquidity horizon j
(in days)

1

10

2

20

3

40

4

60

5

120
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2.
For the purpose of calculating the partial expected shortfall measures PESRS
and PESRS,i
referred to in
t
t
Article 325bb(1), in addition to the requirements set out in paragraph 1 of this Article, institutions shall meet the
following requirements:
(a) in calculating PESRS
t , institutions shall only apply scenarios of future shocks to a subset of the modellable risk
factors of the positions in the portfolio which has been chosen by the institution, to the satisfaction of the
competent authorities, so that the following condition is met with the sum taken over from the preceding 60
business days:
1 X PESt − k
�
� 75 %
60 k¼0 PESFC
t−k
59

RC

An institution that no longer meets the requirement referred to in the first paragraph of this point shall
immediately notify the competent authorities thereof and shall update the subset of the modellable risk
factors within two weeks in order to meet that requirement; where, after two weeks, that institution has failed
to meet that requirement, the institution shall revert to the approach set out in Chapter 1a to calculate the
own funds requirements for market risk for some trading desks, until that institution is able to demonstrate to
the competent authority that it is meeting the requirement set out in the first subparagraph of this point;
(b) in calculating PESRS,i
t , institutions shall only apply scenarios of future shocks to the subset of the modellable
risk factors of the positions in the portfolio chosen by the institution for the purposes of point (a) of this
paragraph and which have been mapped to the broad risk factor category ‘i’ in accordance with
Article 325bd;
(c) the data inputs used to determine the scenarios of future shocks applied to the modellable risk factors referred
to in points (a) and (b) shall be calibrated to historical data from a continuous 12-month period of financial
stress that shall be identified by the institution in order to maximise the value of PESRS
t ; for the purpose of
identifying that stress period, institutions shall use an observation period starting at least from 1 January 2007,
to the satisfaction of the competent authorities; and
(d) the data inputs of PESRS,i
shall be calibrated to the 12-month stress period that has been identified by the
t
institution for the purposes of point (c).
3.
For the purpose of calculating the partial expected shortfall measures PESRC
and PESRC,i
referred to in
t
t
Article 325bb(1), institutions shall, in addition to the requirements set out in paragraph 1 of this Article, meet
the following requirements:
(a) in calculating PESRC
t , institutions shall only apply scenarios of future shocks to the subset of the modellable
risk factors of the positions in the portfolio referred to in point (a) of paragraph 2;
(b) in calculating PESRC,i
t , institutions shall only apply scenarios of future shocks to the subset of the modellable
risk factors of the positions in the portfolio referred to in point (b) of paragraph 2;
(c) the data inputs used to determine the scenarios of future shocks applied to the modellable risk factors referred
to in points (a) and (b) of this paragraph shall be calibrated to historical data referred to in point (c) of
paragraph 4; those data shall be updated on at least a monthly basis.
4.
For the purpose of calculating the partial expected shortfall measures PESFC
and PESFC,i
referred to in
t
t
Article 325bb(1), institutions shall, in addition to the requirements set out in paragraph 1 of this Article, meet
the following requirements:
(a) in calculating PESFC
t , institutions shall apply scenarios of future shocks to all the modellable risk factors of the
positions in the portfolio;
(b) in calculating PESFC,i
t , institutions shall apply scenarios of future shocks to all the modellable risk factors of the
positions in the portfolio which have been mapped to the broad risk factor category i in accordance with
Article 325bd;
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(c) the data inputs used to determine the scenarios of future shocks applied to the modellable risk factors referred
to in points (a) and (b) shall be calibrated to historical data from the preceding 12-month period; where there
is a significant upsurge in the price volatility of a material number of modellable risks factors of an institu
tion's portfolio which are not in the subset of the risk factors referred to in point (a) of paragraph 2,
competent authorities may require an institution to use historical data for a period shorter than the
preceding 12-months, but such a shorter period shall not be shorter than the preceding six-months;
competent authorities shall notify EBA of any decision to require an institution to use historical data from
a shorter period than 12 months and shall substantiate that decision.
5.
In calculating a given partial expected shortfall measure as referred to in Article 325bb(1), institutions shall
maintain the values of the modellable risks factors for which they have not been required to apply scenarios of
future shocks for that partial expected shortfall measure under paragraphs 2, 3 and 4 of this Article.

Article 325bd
Liquidity horizons
1.
Institutions shall map each risk factor of positions assigned to the trading desks for which they have been
granted permission as referred to in Article 325az(2), or for which they are in the process of being granted such
permission, to one of the broad categories of risk factors listed in Table 2 and to one of the broad sub-categories
of risk factors listed in that Table.
2.
The liquidity horizon of a risk factor of the positions referred to in paragraph 1 shall be the liquidity
horizon of the corresponding broad sub-category of risk factors to which it has been mapped.
3.
By way of derogation from paragraph 1 of this Article, for a given trading desk, an institution may decide to
replace the liquidity horizon of a broad sub-category of risk factors listed in Table 2 of this Article with one of
the longer liquidity horizons listed in Table 1 of Article 325bc. Where an institution takes such a decision, the
longer liquidity horizon shall apply to all the modellable risk factors of the positions assigned to that trading desk
that have been mapped to that broad sub-category of risk factors for the purpose of calculating the partial
expected shortfall measures in accordance with point (c) of Article 325bc(1).
An institution shall notify the competent authorities of the trading desks and the broad sub-categories of risk
factors to which it decides to apply the treatment referred to in the first subparagraph.
4.
For the purpose of calculating the partial expected shortfall measures in accordance with point (c) of
Article 325bc(1), the effective liquidity horizon of a given modellable risk factor of a given trading book position
shall be calculated as follows:
8
SubCatLH if Mat > LH5
>
>
>
>
>
<
EffectiveLH =
min (SubCatLH, minj{LHj/LHj ≥ Mat}) if LH1 ≤ Mat ≤ LH5
>
>
>
>
>
:
LH1 if Mat < LH1

where:
EffectiveLH

= the effective liquidity horizon;

Mat

= the maturity of the trading book position;

SubCatLH

= the length of liquidity horizon of the modellable risk factor determined in accordance
with paragraph 1; and

minj {LHj/LHj ≥ Mat}

= the length of one of the liquidity horizons listed in Table 1 of Article 325bc which is
the nearest liquidity horizon above the maturity of the trading book position.
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5.
Currency pairs that are composed of the euro and the currency of a Member State participating in ERM II
shall be included in the most liquid currency pairs sub-category within the broad category of foreign exchange
risk factor of Table 2.
6.
An institution shall verify the appropriateness of the mapping referred to in paragraph 1 on at least
a monthly basis.
7.

EBA shall develop draft regulatory technical standards to specify:

(a) how institutions are to map the risk factors of the positions referred to in paragraph 1 to broad categories of
risk factors and broad sub-categories of risk factors for the purposes of paragraph 1;
(b) which currencies constitute the most liquid currencies sub-category of the broad category of interest rate risk
factor of Table 2;
(c) which currency pairs constitute the most liquid currency pairs sub-category of the broad category of foreign
exchange risk factor of Table 2;
(d) the definitions of small market capitalisation and large market capitalisation for the purposes of the equity
price and volatility sub-category of the broad category of equity risk factor of Table 2.
EBA shall submit those draft regulatory technical standards to the Commission by 28 March 2020.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.
Table 2

Liquidity hori
zons

Length of the
liquidity horizon (in
days)

Most liquid currencies and domestic currency

1

10

Other currencies (excluding most liquid currencies)

2

20

Volatility

4

60

Other types

4

60

Central government, including central banks, of Mem
ber States

2

20

Covered bonds issued by credit institutions in Member
States (Investment Grade)

2

20

Sovereign (Investment grade)

2

20

Sovereign (High yield)

3

40

Corporate (Investment grade)

3

40

Corporate (High yield)

4

60

Volatility

5

120

Other types

5

120

Broad categories of
risk factors

Interest rate

Credit spread

Broad sub-categories of risk factors
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Liquidity hori
zons

Length of the
liquidity horizon (in
days)

Equity price (Large market capitalisation)

1

10

Equity price (Small market capitalisation)

2

20

Volatility (Large market capitalisation)

2

20

Volatility (Small market capitalisation)

4

60

Other types

4

60

Most liquid currency pairs

1

10

Other currency pairs (excluding most liquid currency
pairs)

2

20

Volatility

3

40

Other types

3

40

Energy price and carbon emissions price

2

20

Precious metal price and non-ferrous metal price

2

20

Other commodity prices (excluding energy price, car
bon emissions price, precious metal price and non-fer
rous metal price)

4

60

Energy volatility and carbon emissions volatility

4

60

Precious metal volatility and non-ferrous metal volatil
ity

4

60

Other commodity volatilities (excluding energy volatil
ity, carbon emissions volatility, precious metal volatil
ity and non-ferrous metal volatility)

5

120

Other types

5

120

Broad categories of
risk factors

Equity

Foreign exchange

Commodity

L 150/129

Broad sub-categories of risk factors

Article 325be
Assessment of the modellability of risk factors
1.
Institutions shall assess the modellability of all the risk factors of the positions assigned to the trading desks
for which they have been granted permission as referred to in Article 325az(2) or are in the process of being
granted such permission.
2.
As part of the assessment referred to in paragraph 1 of this Article, institutions shall calculate the own
funds requirements for market risk in accordance with Article 325bk for those risk factors that are not
modellable.
3.
EBA shall develop draft regulatory technical standards to specify the criteria to assess the modellability of
risk factors in accordance with paragraph 1 and to specify the frequency of that assessment.
EBA shall submit those draft regulatory technical standards to the Commission by 28 March 2020.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.
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Article 325bf
Regulatory back-testing requirements and multiplication factors
1.
For the purposes of this Article, an ‘overshooting’ means a one-day change in the value of a portfolio
composed of all the positions assigned to the trading desk that exceeds the related value-at-risk number calculated
on the basis of the institution's alternative internal model in accordance with the following requirements:
(a) the calculation of the value at risk shall be subject to a one-day holding period;
(b) scenarios of future shocks shall apply to the risk factors of the trading desk's positions referred to in
Article 325bg(3) and which are considered modellable in accordance with Article 325be;
(c) data inputs used to determine the scenarios of future shocks applied to the modellable risk factors shall be
calibrated to historical data referred to in point (c) of Article 325bc(4);
(d) unless stated otherwise in this Article, the institution's alternative internal model shall be based on the same
modelling assumptions as those used for the calculation of the expected shortfall risk measure referred to in
point (a) of Article 325ba(1).
2.
Institutions shall count daily overshootings on the basis of back-testing of the hypothetical and actual
changes in the value of the portfolio composed of all the positions assigned to the trading desk.
3.
An institution's trading desk shall be deemed to meet the back-testing requirements where the number of
overshootings for that trading desk that occurred over the most recent 250 business days does not exceed any of
the following:
(a) 12 overshootings for the value-at-risk number, calculated at a 99th percentile one tailed-confidence interval
on the basis of back-testing of the hypothetical changes in the value of the portfolio;
(b) 12 overshootings for the value-at-risk number, calculated at a 99th percentile one tailed-confidence interval
on the basis of back-testing of the actual changes in the value of the portfolio;
(c) 30 overshootings for the value-at-risk number, calculated at a 97,5th percentile one tailed-confidence interval
on the basis of back-testing of the hypothetical changes in the value of the portfolio;
(d) 30 overshootings for the value-at-risk number, calculated at a 97,5th percentile one tailed-confidence interval
on the basis of back-testing of the actual changes in the value of the portfolio.
4.

Institutions shall count daily overshootings in accordance with the following:

(a) the back-testing of hypothetical changes in the value of the portfolio shall be based on a comparison between
the end-of-day value of the portfolio and, assuming unchanged positions, the value of the portfolio at the end
of the subsequent day;
(b) the back-testing of actual changes in the value of the portfolio shall be based on a comparison between the
end-of-day value of the portfolio and its actual value at the end of the subsequent day, excluding fees and
commissions;
(c) an overshooting shall be counted for each business day for which the institution is not able to assess the value
of the portfolio or is not able to calculate the value-at-risk number referred to in paragraph 3.
5.
An institution shall calculate, in accordance with paragraphs 6 and 7 of this Article, the multiplication
factor (mc) referred to in Article 325ba for the portfolio of all the positions assigned to the trading desks for
which it has been granted permission to use alternative internal models as referred to in Article 325az(2).
6.
The multiplication factor (mc) shall be the sum of the value of 1,5 and an add-on between 0 and 0,5 in
accordance with Table 3. For the portfolio referred to in paragraph 5, that add-on shall be calculated on the basis
of the number of overshootings that occurred over the most recent 250 business days as evidenced by the institu
tion's back-testing of the value-at-risk number calculated in accordance with point (a) of this subparagraph. The
calculation of the add-on shall be subject to the following requirements:
(a) an overshooting shall be a one-day change in the portfolio's value that exceeds the related value-at-risk
number calculated by the institution's internal model in accordance with the following:
(i)

a one-day holding period;
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(ii) a 99th percentile, one tailed confidence interval;
(iii) scenarios of future shocks shall apply to the risk factors of the trading desks' positions referred to in
Article 325bg(3) and which are considered modellable in accordance with Article 325be;
(iv) the data inputs used to determine the scenarios of future shocks applied to the modellable risk factors
shall be calibrated to historical data referred to in point (c) of Article 325bc(4);
(v) unless stated otherwise in this Article, the institution's internal model shall be based on the same
modelling assumptions as those used for the calculation of the expected shortfall risk measure referred to
in point (a) of Article 325ba(1);
(b) the number of overshootings shall be equal to the greater of the number of overshootings under hypothetical
and the actual changes in the value of the portfolio.
Table 3
Number of overshootings

Add-on

Fewer than 5

0,00

5

0,20

6

0,26

7

0,33

8

0,38

9

0,42

More than 9

0,50

In extraordinary circumstances, competent authorities may limit the add-on to that resulting from overshootings
under back-testing hypothetical changes where the number of overshootings under back-testing actual changes
does not result from deficiencies in the internal model.
7.
Competent authorities shall monitor the appropriateness of the multiplication factor referred to in
paragraph 5 and the compliance of trading desks with the back-testing requirements referred to in paragraph 3.
Institutions shall promptly notify, the competent authorities of overshootings that result from their back-testing
programme and provide an explanation for those overshootings, and in any case shall notify the competent
authorities thereof no later than within five business days after the occurrence of an overshooting.
8.
By way of derogation from paragraphs 2 and 6 of this Article, competent authorities may permit an
institution not to count an overshooting where a one-day change in the value of its portfolio that exceeds the
related value-at-risk number calculated by that institution's internal model is attributable to a non-modellable risk
factor. To do so, the institution shall demonstrate to its competent authority that the stress scenario risk measure
calculated in accordance with Article 325bk for that non-modellable risk factor is higher than the positive
difference between the change in the value of the institution's portfolio and the related value-at-risk number.
9.
EBA shall develop draft regulatory technical standards to specify the technical elements to be included in the
actual and hypothetical changes to the value of the portfolio of an institution for the purposes of this Article.
EBA shall submit those draft regulatory technical standards to the Commission by 28 March 2020.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.
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Article 325bg
Profit and loss attribution requirement
1.
An institution's trading desk meets the P&L attribution requirements where that trading desk complies with
the requirements set out in this Article.
2.
The P&L attribution requirement shall ensure that the theoretical changes in the value of a trading desk's
portfolio, based on the institution's risk-measurement model, are sufficiently close to the hypothetical changes in
the value of the trading desk's portfolio, based on the institution's pricing model.
3.
For each position of a given trading desk, an institution's compliance with the P&L attribution requirement
shall lead to the identification of a precise list of risk factors that are deemed appropriate for verifying the institu
tion's compliance with the back-testing requirement set out in Article 325bf.
4.

EBA shall develop draft regulatory technical standards to specify:

(a) the criteria necessary to ensure that the theoretical changes in the value of a trading desk's portfolio is
sufficiently close to the hypothetical changes in the value of a trading desk's portfolio for the purposes of
paragraph 2, taking into account international regulatory developments;
(b) the consequences for an institution where the theoretical changes in the value of a trading desk's portfolio are
not sufficiently close to the hypothetical changes in the value of a trading desk's portfolio for the purposes of
paragraph 2;
(c) the frequency at which the P&L attribution is to be performed by an institution;
(d) the technical elements to be included in the theoretical and hypothetical changes in the value of a trading
desk's portfolio for the purposes of this Article;
(e) the manner in which institutions that use the internal model are to aggregate the total own funds requirement
for market risk for all their trading book positions and non-trading book positions that are subject to foreign
exchange risk or commodity risk, taking into account the consequences referred to in point (b).
EBA shall submit those draft regulatory technical standards to the Commission by 28 March 2020.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.

Article 325bh
Requirements on risk measurement
1.
Institutions using an internal risk-measurement model that is used to calculate the own funds requirements
for market risk as referred to in Article 325ba shall ensure that that model meets all the following requirements:
(a) the internal risk-measurement model shall capture a sufficient number of risk factors, which shall include at
least the risk factors referred to in Subsection 1 of Section 3 of Chapter 1a unless the institution demonstrates
to the competent authorities that the omission of those risk factors does not have a material impact on the
results of the P&L attribution requirement referred to in Article 325bg; an institution shall be able to explain
to the competent authorities why it has incorporated a risk factor in its pricing model but not in its internal
risk-measurement model;
(b) the internal risk-measurement model shall capture nonlinearities for options and other products as well as
correlation risk and basis risk;
(c) the internal risk-measurement model shall incorporate a set of risk factors that correspond to the interest
rates in each currency in which the institution has interest rate sensitive on- or off-balance-sheet positions;
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the institution shall model the yield curves using one of the generally accepted approaches; the yield curve
shall be divided into various maturity segments to capture the variations of volatility of rates along the yield
curve; for material exposures to interest-rate risk in the major currencies and markets, the yield curve shall be
modelled using a minimum of six maturity segments, and the number of risk factors used to model the yield
curve shall be proportionate to the nature and complexity of the institution's trading strategies, the model
shall also capture the risk spread of less than perfectly correlated movements between different yield curves
or different financial instruments on the same underlying issuer;
(d) the internal risk-measurement model shall incorporate risk factors corresponding to gold and to the
individual foreign currencies in which the institution's positions are denominated; for CIUs, the actual foreign
exchange positions of the CIU shall be taken into account; institutions may rely on third-party reporting of
the foreign exchange position of the CIU, provided that the correctness of that report is adequately ensured;
foreign exchange positions of a CIU of which an institution is not aware of shall be carved out from the
internal models approach and treated in accordance with Chapter 1a;
(e) the sophistication of the modelling technique shall be proportionate to the materiality of the institutions'
activities in the equity markets; the internal risk-measurement model shall use a separate risk factor at least
for each of the equity markets in which the institution holds significant positions and at least one risk factor
that captures systemic movements in equity prices and the dependency of that risk factor on the individual
risk factors for each equity market;
(f) the internal risk-measurement model shall use a separate risk factor at least for each commodity in which the
institution holds significant positions, unless the institution has a small aggregate commodity position
compared to all its trading activities, in which case it may use a separate risk factor for each broad
commodity type; for material exposures to commodity markets, the model shall capture the risk of less than
perfectly correlated movements between commodities that are similar, but not identical, the exposure to
changes in forward prices arising from maturity mismatches, and the convenience yield between derivative
and cash positions;
(g) the proxies used shall show a good track record for the actual position held, shall be appropriately
conservative, and shall be used only where the available data are insufficient, such as during the period of
stress referred to in point (c) of Article 325bc(2);
(h) for material exposures to volatility risks in instruments with optionality, the internal risk-measurement model
shall capture the dependency of implied volatilities across strike prices and options' maturities.
2.
Institutions may use empirical correlations within broad categories of risk factors and, for the purpose of
calculating the unconstrained expected shortfall measure UESt as referred to in Article 325bb(1), across broad
categories of risk factors only where the institution's approach for measuring those correlations is sound,
consistent with the applicable liquidity horizons, and implemented with integrity.

3.
By 28 September 2020, EBA shall issue guidelines, in accordance with Article 16 of Regulation (EU)
No 1093/2010, specifying criteria for the use of data inputs in the risk-measurement model referred to in
Article 325bc.

Article 325bi
Qualitative requirements
1.
Any internal risk-measurement model used for the purposes of this Chapter shall be conceptually sound,
shall be calculated and implemented with integrity, and shall comply with all the following qualitative
requirements:
(a) any internal risk-measurement model used to calculate capital requirements for market risk shall be closely
integrated into the daily risk management process of the institution and shall serve as the basis for reporting
risk exposures to senior management;
(b) an institution shall have a risk control unit that is independent from business trading units and that reports
directly to senior management; that unit shall be responsible for designing and implementing any internal
risk-measurement model; that unit shall conduct the initial and on-going validation of any internal model

L 150/134

EN

Official Journal of the European Union

7.6.2019

used for the purposes of this Chapter and shall be responsible for the overall risk management system; that
unit shall produce and analyse daily reports on the output of any internal model used to calculate capital
requirements for market risk, as well as reports on the appropriateness of measures to be taken in terms of
trading limits;
(c) the management body and senior management shall be actively involved in the risk-control process, and the
daily reports produced by the risk control unit shall be reviewed at a level of management with sufficient
authority to require the reduction of positions taken by individual traders and to require the reduction of the
institution's overall risk exposure;
(d) the institution shall have a sufficient number of staff with a level of skills that is appropriate to the sophisti
cation of the internal risk-measurement models, and a sufficient number of staff with skills in the trading, risk
control, audit and back-office areas;
(e) the institution shall have in place a documented set of internal policies, procedures and controls for
monitoring and ensuring compliance with the overall operation of its internal risk-measurement models;
(f) any internal risk-measurement model, including any pricing model, shall have a proven track record of being
reasonably accurate in measuring risks, and shall not differ significantly from the models that the institution
uses for its internal risk management;
(g) the institution shall frequently conduct rigorous programmes of stress testing, including reverse stress tests,
which shall encompass any internal risk-measurement model; the results of those stress tests shall be reviewed
by senior management at least on a monthly basis and shall comply with the policies and limits approved by
the management body; the institution shall take appropriate actions where the results of those stress tests
show excessive losses arising from the trading's business of the institution under certain circumstances;
(h) the institution shall conduct an independent review of its internal risk-measurement models, either as part of
its regular internal auditing process, or by mandating a third-party undertaking to conduct that review, which
shall be conducted to the satisfaction of the competent authorities.
For the purposes of point (h) of the first subparagraph, a third-party undertaking means an undertaking that
provides auditing or consulting services to institutions and that has staff who have sufficient skills in the area of
market risk in trading activities.

2.
The review referred to in point (h) of paragraph 1 shall include both the activities of the business trading
units and the independent risk control unit. The institution shall conduct a review of its overall risk management
process at least once a year. That review shall assess the following:
(a) the adequacy of the documentation of the risk management system and process and the organisation of the
risk control unit;
(b) the integration of risk measures into daily risk management and the integrity of the management information
system;
(c) the processes the institution employs for approving the risk-pricing models and valuation systems that are
used by front and back-office personnel;
(d) the scope of risks captured by the model, the accuracy and appropriateness of the risk-measurement system,
and the validation of any significant changes to the internal risk-measurement model;
(e) the accuracy and completeness of position data, the accuracy and appropriateness of volatility and correlation
assumptions, the accuracy of valuation and risk sensitivity calculations, and the accuracy and appropriateness
for generating data proxies where the available data are insufficient to meet the requirement set out in this
Chapter;
(f) the verification process that the institution employs to evaluate the consistency, timeliness and reliability of
the data sources used to run any of its internal risk-measurement models, including the independence of
those data sources;
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(g) the verification process that the institution employs to evaluate back-testing requirements and P&L attribution
requirements that are conducted in order to assess the accuracy of its internal risk-measurement models;
(h) where the review is performed by a third-party undertaking in accordance with point (h) of paragraph 1 of
this Article, the verification that the internal validation process set out in Article 325bj fulfils its objectives.
3.
Institutions shall update the techniques and practices they use for any of the internal risk-measurement
models used for the purposes of this Chapter to take into account the evolution of new techniques and best
practices that develop in respect of those internal risk-measurement models.

Article 325bj
Internal validation
1.
Institutions shall have processes in place to ensure that any internal risk-measurement models used for the
purposes of this Chapter have been adequately validated by suitably qualified parties that are independent of the
development process, in order to ensure that any such models are conceptually sound and adequately capture all
material risks.
2.

Institutions shall conduct the validation referred to in paragraph 1 in the following circumstances:

(a) when any internal risk-measurement model is initially developed and when any significant changes are made
to that model;
(b) on a periodic basis, and where there have been significant structural changes in the market or changes to the
composition of the portfolio which might lead to the internal risk-measurement model no longer being
adequate.
3.
The validation of the internal risk-measurement models of an institution shall not be limited to back-testing
and P&L attribution requirements, but shall, at a minimum, include the following:
(a) tests to verify whether the assumptions made in the internal model are appropriate and do not underestimate
or overestimate the risk;
(b) own internal model validation tests, including back-testing in addition to the regulatory back-testing
programmes, in relation to the risks and structures of their portfolios;
(c) the use of hypothetical portfolios to ensure that the internal risk-measurement model is able to account for
particular structural features that may arise, for example, material basis risks and concentration risk, or the
risks associated with the use of proxies.
Article 325bk
Calculation of stress scenario risk measure
1.
The ‘stress scenario risk measure’ of a given non-modellable risk factor means the loss that is incurred in all
trading book positions or non-trading book positions that are subject to foreign exchange or commodity risk of
the portfolio which includes that non-modellable risk factor when an extreme scenario of future shock is applied
to that risk factor.
2.
Institutions shall develop appropriate extreme scenarios of future shock for all non-modellable risk factors,
to the satisfaction of their competent authorities.
3.

EBA shall develop draft regulatory technical standards to specify:

(a) how institutions are to develop extreme scenarios of future shock applicable to non-modellable risk factors
and how they are to apply those extreme scenarios of future shock to those risk factors;
(b) a regulatory extreme scenario of future shock for each broad sub-category of risk factors listed in Table 2 of
Article 325bd, which institutions may use when they are unable to develop an extreme scenario of future
shock in accordance with point (a) of this subparagraph, or which competent authorities may require that
institution apply if those authorities are not satisfied with the extreme scenario of future shock developed by
the institution;
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(c) the circumstances under which institutions may calculate a stress scenario risk measure for more than one
non-modellable risk factor;
(d) how institutions are to aggregate the stress scenario risk measures of all non-modellable risk factors included
in their trading book positions and non-trading book positions that are subject to foreign exchange risk or
commodity risk.
In developing those draft regulatory technical standards, EBA shall take into consideration the requirement that
the level of own funds requirements for market risk of a non-modellable risk factor as set out in this Article shall
be as high as the level of own funds requirements for market risk that would have been calculated under this
Chapter if that risk factor were modellable.
EBA shall submit those draft regulatory technical standards to the Commission by 28 September 2020.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.
S e ct io n 3
I nte r n a l d ef a u lt r i s k mo de l
Article 325bl
Scope of the internal default risk model
1.
All the positions of an institution that have been assigned to the trading desks for which the institution has
been granted permission as referred to in Article 325az(2) shall be subject to an own funds requirement for
default risk where those positions contain at least one risk factor that has been mapped to the broad categories of
‘equity’ or ‘credit spread’ risk factors in accordance with Article 325bd(1). That own funds requirement, which is
incremental to the risks captured by the own funds requirements referred to in Article 325ba(1), shall be
calculated using the institution's internal default risk model. That model which shall comply with the
requirements laid down in this Section.
2.
For each of the positions referred to in paragraph 1, an institution shall identify one issuer of traded debt or
equity instruments related to at least one risk factor.

Article 325bm
Permission to use an internal default risk model
1.
Competent authorities shall grant an institution permission to use an internal default risk model to calculate
the own funds requirements referred to in Article 325ba(2) for all the trading book positions referred to in
Article 325bl that are assigned to a trading desk for which the internal default risk model complies with the
requirements set out in Articles 325bi, 325bj, 325bn, 325bo and 325bp.
2.
Where the trading desk of an institution, to which at least one of the trading book positions referred to in
Article 325bl has been assigned, does not meet the requirements set out in paragraph 1 of this Article, the own
funds requirements for market risk of all positions in that trading desk shall be calculated in accordance with the
approach set out in Chapter 1a.

Article 325bn
Own funds requirements for default risk using an internal default risk model
1.
Institutions shall calculate the own funds requirements for default risk using an internal default risk model
for the portfolio of all trading book positions as referred to in Article 325bl as follows:
(a) the own funds requirements shall be equal to a value-at-risk number measuring potential losses in the market
value of the portfolio caused by the default of issuers related to those positions at the 99,9 % confidence
interval over a one-year time horizon;
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(b) the potential loss referred to in point (a) means a direct or indirect loss in the market value of a position
which was caused by the default of the issuers and which is incremental to any losses already taken into
account in the current valuation of the position; the default of the issuers of equity positions shall be
represented by the value for the issuers' equity prices being set to zero;
(c) institutions shall determine default correlations between different issuers on the basis of a conceptually sound
methodology, using objective historical data on market credit spreads or equity prices that cover at least a 10
year period that includes the stress period identified by the institution in accordance with Article 325bc(2);
the calculation of default correlations between different issuers shall be calibrated to a one-year time horizon;
(d) the internal default risk model shall be based on a one-year constant position assumption.
2.
Institutions shall calculate the own funds requirement for default risk using an internal default risk model as
referred to in paragraph 1 on at least a weekly basis.
3.
By way of derogation from points (a) and (c) of paragraph 1, an institution may replace the one-year time
horizon with a time horizon of sixty days for the purpose of calculating the default risk of some or all of the
equity positions, where appropriate. In such case, the calculation of default correlations between equity prices and
default probabilities shall be consistent with a time horizon of sixty days and the calculation of default
correlations between equity prices and bond prices shall be consistent with a one-year time horizon.
Article 325bo
Recognition of hedges in an internal default risk model
1.
Institutions may incorporate hedges in their internal default risk model and may net positions where the
long positions and short positions relate to the same financial instrument.
2.
In their internal default risk models, institutions may only recognise hedging or diversification effects
associated with long and short positions involving different instruments or different securities of the same
obligor, as well as long and short positions in different issuers by explicitly modelling the gross long and short
positions in the different instruments, including modelling of basis risks between different issuers.
3.
In their internal default risk models, institutions shall capture material risks between a hedging instrument
and the hedged instrument that could occur during the interval between the maturity of a hedging instrument
and the one-year time horizon, as well as the potential for significant basis risks in hedging strategies that arise
from differences in the type of product, seniority in the capital structure, internal or external ratings, maturity,
vintage and other differences. Institutions shall recognise a hedging instrument only to the extent that it can be
maintained even as the obligor approaches a credit event or other event.
Article 325bp
Particular requirements for an internal default risk model
1.
The internal default risk model referred to in Article 325bm(1) shall be capable of modelling the default of
individual issuers as well as the simultaneous default of multiple issuers, and shall take into account the impact of
those defaults in the market values of the positions that are included in the scope of that model. For that
purpose, the default of each individual issuer shall be modelled using two types of systematic risk factors.
2.
The internal default risk model shall reflect the economic cycle, including the dependency between recovery
rates and the systematic risk factors referred to in paragraph 1.
3.
The internal default risk model shall reflect the nonlinear impact of options and other positions with
material nonlinear behaviour with respect to price changes. Institutions shall also have due regard to the amount
of model risk inherent in the valuation and estimation of price risks associated with those products.
4.

The internal default risk model shall be based on data that are objective and up-to-date.

5.
To simulate the default of issuers in the internal default risk model, the institution's estimates of default
probabilities shall meet the following requirements:
(a) the default probabilities shall be floored at 0,03 %;
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(b) the default probabilities shall be based on a one-year time horizon, unless stated otherwise in this Section;
(c) the default probabilities shall be measured using, solely or in combination with current market prices, data
observed during a historical period of at least five years of actual past defaults and extreme declines in market
prices equivalent to default events; default probabilities shall not be inferred solely from current market prices;
(d) an institution that has been granted permission to estimate default probabilities in accordance with Section 1
of Chapter 3 of Title II shall use the methodology set out therein to calculate default probabilities;
(e) an institution that has not been granted permission to estimate default probabilities in accordance with
Section 1 of Chapter 3 of Title II shall develop an internal methodology or use external sources to estimate
default probabilities; in both situations, the estimates of default probabilities shall be consistent with the
requirements set out in this Article.
6.
To simulate the default of issuers in the internal default risk model, the institution's estimates of loss given
default shall meet the following requirements:
(a) the loss given default estimates are floored at 0 %;
(b) the loss given default estimates shall reflect the seniority of each position;
(c) an institution that has been granted permission to estimate loss given default in accordance with Section 1 of
Chapter 3 of Title II shall use the methodology set out therein to calculate loss given default estimates;
(d) an institution that has not been granted permission to estimate loss given default in accordance with
Section 1 of Chapter 3 of Title II shall develop an internal methodology or use external sources to estimate
loss given default; in both situations, the estimates of loss given default shall be consistent with the
requirements set out in this Article.
7.
As part of the independent review and validation of the internal models that they use for the purposes of
this Chapter, including for the risk-measurement system, institutions shall:
(a) verify that their approach for the modelling of correlations and price changes is appropriate for their
portfolio, including the choice and weights of the systematic risk factors in the model;
(b) perform a variety of stress tests, including sensitivity analyses and scenario analyses, to assess the qualitative
and quantitative reasonableness of the internal default risk model, in particular with regard to the treatment
of concentrations; and
(c) apply appropriate quantitative validation including relevant internal modelling benchmarks.
The tests referred to in point (b) shall not be limited to the range of past events experienced.
8.
The internal default risk model shall appropriately reflect issuer concentrations and concentrations that can
arise within and across product classes under stressed conditions.
9.
The internal default risk model shall be consistent with the institution's internal risk management
methodologies for identifying, measuring, and managing trading risks.
10. Institutions shall have clearly defined policies and procedures for determining the default assumptions for
correlations between different issuers in accordance with point (c) of Article 325bn(1) and the preferred choice of
method for estimating the default probabilities in point (e) of paragraph 5 of this Article and the loss given
default in point (d) of paragraph 6 of this Article.
11. Institutions shall document their internal models so that their correlation assumptions and other
modelling assumptions are transparent to the competent authorities.
12. EBA shall develop draft regulatory technical standards to specify the requirements that an institution's
internal methodology or external sources are to fulfil for estimating default probabilities and losses given default
in accordance with point (e) of paragraph 5 and point (d) of paragraph 6.
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EBA shall submit those draft regulatory technical standards to the Commission by 28 September 2020.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.’;
(91) in Article 384(1), the definition of EADtotal
is replaced by the following:
i
‘EADtotal
i

= the total counterparty credit risk exposure value of counterparty ‘i’ (summed across its netting sets)
including the effect of collateral in accordance with the methods set out in Sections 3 to 6 of
Chapter 6 of Title II as applicable to the calculation of the own funds requirements for
counterparty credit risk for that counterparty.’;

(92) Article 385 is replaced by the following:
‘Article 385
Alternative to using CVA methods for calculating own funds requirements
As an alternative to Article 384, for instruments referred to in Article 382 and subject to the prior consent of the
competent authority, institutions using the Original Exposure Method as laid down in Article 282 may apply
a multiplication factor of 10 to the resulting risk-weighted exposure amounts for counterparty credit risk for
those exposures instead of calculating the own funds requirements for CVA risk.’;
(93) Article 390 is replaced by the following:
‘Article 390
Calculation of the exposure value
1.
The total exposures to a group of connected clients shall be calculated by adding together the exposures to
individual clients in that group.
2.
The overall exposures to individual clients shall be calculated by adding the exposures in the trading book
and the exposures in the non-trading book.
3.

For exposures in the trading book, institutions may:

(a) offset their long positions and short positions in the same financial instruments issued by a given client, with
the net position in each of the different instruments being calculated in accordance with the methods laid
down in Chapter 2 of Title IV of Part Three;
(b) offset their long positions and short positions in different financial instruments issued by a given client, but
only where the financial instrument underlying the short position is junior to the financial instrument
underlying the long position or where the underlying instruments are of the same seniority.
For the purposes of points (a) and (b), financial instruments may be allocated into buckets on the basis of
different degrees of seniority in order to determine the relative seniority of positions.
4.
Institutions shall calculate the exposure values of the derivative contracts listed in Annex II and of credit
derivative contracts directly entered into with a client in accordance with one of the methods set out in
Sections 3, 4 and 5 of Chapter 6 of Title II of Part Three, as applicable. Exposures resulting from the transactions
referred to in Articles 378, 379 and 380 shall be calculated in the manner laid down in those Articles.
When calculating the exposure value for the contracts referred to in the first subparagraph, where those contracts
are allocated to the trading book, institutions shall also comply with the principles set out in Article 299.
By way of derogation from the first subparagraph, institutions with permission to use the methods referred to in
Section 4 of Chapter 4 of Title II of Part Three and Section 6 of Chapter 6 of Title II of Part Three may use those
methods for calculating the exposure value for securities financing transactions.
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5.
Institutions shall add to the total exposure to a client the exposures arising from derivative contracts listed
in Annex II and credit derivative contracts, where the contract was not directly entered into with that client but
the underlying debt or equity instrument was issued by that client.
6.

Exposures shall not include any of the following:

(a) in the case of foreign exchange transactions, exposures incurred in the ordinary course of settlement during
the two business days following payment;
(b) in the case of transactions for the purchase or sale of securities, exposures incurred in the ordinary course of
settlement during the five business days following payment or delivery of the securities, whichever is the
earlier;
(c) in the case of the provision of money transmission including the execution of payment services, clearing and
settlement in any currency and correspondent banking or financial instruments clearing, settlement and
custody services to clients, delayed receipts in funding and other exposures arising from client activity which
do not last longer than the following business day;
(d) in the case of the provision of money transmission including the execution of payment services, clearing and
settlement in any currency and correspondent banking, intra-day exposures to institutions providing those
services;
(e) exposures deducted from Common Equity Tier 1 items or Additional Tier 1 items in accordance with
Articles 36 and 56 or any other deduction from those items that reduces the solvency ratio.
7.
To determine the overall exposure to a client or a group of connected clients, in respect of clients to which
the institution has exposures through transactions referred to in points (m) and (o) of Article 112 or through
other transactions where there is an exposure to underlying assets, an institution shall assess its underlying
exposures taking into account the economic substance of the structure of the transaction and the risks inherent
in the structure of the transaction itself, in order to determine whether it constitutes an additional exposure.
8.

EBA shall develop draft regulatory technical standards to specify:

(a) the conditions and methodologies to be used to determine the overall exposure to a client or a group of
connected clients for the types of exposures referred to in paragraph 7;
(b) the conditions under which the structure of the transactions referred to in paragraph 7 do not constitute an
additional exposure.
EBA shall submit those draft regulatory technical standards to the Commission by 1 January 2014.
Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1093/2010.
9.
For the purposes of paragraph 5, EBA shall develop draft regulatory technical standards to specify how to
determine the exposures arising from derivative contracts listed in Annex II and credit derivative contracts, where
the contract was not directly entered into with a client but the underlying debt or equity instrument was issued
by that client for their inclusion into the exposures to the client.
EBA shall submit those draft regulatory technical standards to the Commission by 28 March 2020.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.’;
(94) in Article 391, the following paragraph is added:
‘For the purposes of the first paragraph, the Commission may adopt, by means of implementing acts, and subject
to the examination procedure referred to in Article 464(2), decisions as to whether a third country applies
prudential supervisory and regulatory requirements at least equivalent to those applied in the Union.’;
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(95) Article 392 is replaced by the following:
‘Article 392
Definition of a large exposure
An institution's exposure to a client or a group of connected clients shall be considered a large exposure where
the value of the exposure is equal to or exceeds 10 % of its Tier 1 capital.’;
(96) Article 394 is replaced by the following:
‘Article 394
Reporting requirements
1.
Institutions shall report the following information to their competent authorities for each large exposure
that they hold, including large exposures exempted from the application of Article 395(1):
(a) the identity of the client or the group of connected clients to which the institution has a large exposure;
(b) the exposure value before taking into account the effect of the credit risk mitigation, where applicable;
(c) where used, the type of funded or unfunded credit protection;
(d) the exposure value, after taking into account the effect of the credit risk mitigation calculated for the
purposes of Article 395(1), where applicable.
Institutions that are subject to Chapter 3 of Title II of Part Three shall report their 20 largest exposures to their
competent authorities on a consolidated basis, excluding the exposures exempted from the application of
Article 395(1).
Institutions shall also report exposures of a value greater than or equal to EUR 300 million but less than 10 % of
the institution's Tier 1 capital to their competent authorities on a consolidated basis.
2.
In addition to the information referred to in paragraph 1 of this Article, institutions shall report the
following information to their competent authorities in relation to their 10 largest exposures to institutions on
a consolidated basis, as well as their 10 largest exposures to shadow banking entities which carry out banking
activities outside the regulated framework on a consolidated basis, including large exposures exempted from the
application of Article 395(1):
(a) the identity of the client or the group of connected clients to which an institution has a large exposure;
(b) the exposure value before taking into account the effect of the credit risk mitigation, where applicable;
(c) where used, the type of funded or unfunded credit protection;
(d) the exposure value after taking into account the effect of the credit risk mitigation calculated for the purposes
of Article 395(1), where applicable.
3.
Institutions shall report the information referred to in paragraphs 1 and 2 to their competent authorities on
at least a semi-annual basis.
4.
EBA shall develop draft regulatory technical standards to specify the criteria for the identification of shadow
banking entities referred to in paragraph 2.
In developing those draft regulatory technical standards, EBA shall take into account international developments
and internationally agreed standards on shadow banking and shall consider whether:
(a) the relation with an individual entity or a group of entities may carry risks to the institution's solvency or
liquidity position;
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(b) entities that are subject to solvency or liquidity requirements similar to those imposed by this Regulation and
Directive 2013/36/EU should be entirely or partially excluded from the obligation to be reported referred to
in paragraph 2 on shadow banking entities.
EBA shall submit those draft regulatory technical standards to the Commission by 28 June 2020.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.’;
(97) Article 395 is amended as follows:
(a) paragraph 1 is replaced by the following:
‘1. An institution shall not incur an exposure, after taking into account the effect of the credit risk
mitigation in accordance with Articles 399 to 403, to a client or a group of connected clients the value of
which exceeds 25 % of its Tier 1 capital. Where that client is an institution or where a group of connected
clients includes one or more institutions, that value shall not exceed 25 % of the institution's Tier 1 capital or
EUR 150 million, whichever is higher, provided that the sum of exposure values, after taking into account the
effect of the credit risk mitigation in accordance with Articles 399 to 403, to all connected clients that are
not institutions does not exceed 25 % of the institution's Tier 1 capital.
Where the amount of EUR 150 million is higher than 25 % of the institution's Tier 1 capital, the value of the
exposure, after having taken into account the effect of credit risk mitigation in accordance with Articles 399
to 403 of this Regulation, shall not exceed a reasonable limit in terms of that institution's Tier 1 capital. That
limit shall be determined by the institution in accordance with the policies and procedures referred to in
Article 81 of Directive 2013/36/EU in order to address and control concentration risk. That limit shall not
exceed 100 % of the institution's Tier 1 capital.
Competent authorities may set a lower limit than EUR 150 million, in which case they shall inform EBA and
the Commission thereof.
By way of derogation from the first subparagraph of this paragraph, a G-SII shall not incur an exposure to
another G-SII or a non-EU G-SII, the value of which, after taking into account the effect of the credit risk
mitigation in accordance with Articles 399 to 403, exceeds 15 % of its Tier 1 capital. A G-SII shall comply
with such limit no later than 12 months from the date on which it came to be identified as a G-SII. Where
the G-SII has an exposure to another institution or group which comes to be identified as a G-SII or as a nonEU G-SII, it shall comply with such limit no later than 12 months from the date on which that other
institution or group came to be identified as a G-SII or as a non-EU G-SII.’;
(b) paragraph 5 is replaced by the following:
‘5. The limits laid down in this Article may be exceeded for the exposures in the institution's trading book,
provided that all the following conditions are met:
(a) the exposure in the non-trading book to the client or group of connected clients in question does not
exceed the limit laid down in paragraph 1, this limit being calculated with reference to Tier 1 capital, so
that the excess arises entirely in the trading book;
(b) the institution meets an additional own funds requirement on the part of the exposure in excess of the
limit laid down in paragraph 1 of this Article which is calculated in accordance with Articles 397
and 398;
(c) where 10 days or less have elapsed since the excess referred to in point (b) occurred, the trading-book
exposure to the client or group of connected clients in question does not exceed 500 % of the institution's
Tier 1 capital;
(d) any excesses that have persisted for more than 10 days do not, in aggregate, exceed 600 % of the institu
tion's Tier 1 capital.
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Each time the limit has been exceeded, the institution shall report to the competent authorities without delay
the amount of the excess and the name of the client concerned and, where applicable, the name of the group
of connected clients concerned.’;
(98) Article 396 is amended as follows:
(a) paragraph 1 is amended as follows:
(i) the second subparagraph is replaced by the following:
‘Where the amount of EUR 150 million referred to in Article 395(1) is applicable, the competent
authorities may allow the 100 % limit in terms of the institution's Tier 1 capital to be exceeded on a caseby-case basis.’;
(ii) the following subparagraph is added:
‘Where, in the exceptional cases referred to in the first and second subparagraph of this paragraph,
a competent authority allows an institution to exceed the limit set out in Article 395(1) for a period
longer than three months, the institution shall present a plan for a timely return to compliance with that
limit to the satisfaction of the competent authority and shall carry out that plan within the period agreed
with the competent authority. The competent authority shall monitor the implementation of the plan and
shall require a more rapid return to compliance if appropriate.’;
(b) the following paragraph is added:
‘3. For the purposes of paragraph 1, EBA shall issue guidelines in accordance with Article 16 of Regulation
(EU) No 1093/2010 to specify how the competent authorities may determine:
(a) the exceptional cases referred to in paragraph 1 of this Article;
(b) the time considered appropriate for returning to compliance;
(c) the measures to be taken to ensure the timely return to compliance of the institution.’;
(99) in Article 397, in Column 1 of Table 1, the term ‘eligible capital’ is replaced by the term ‘Tier 1 capital’;
(100) Article 399 is amended as follows:
(a) paragraph 1 is replaced by the following:
‘1. An institution shall use a credit risk mitigation technique in the calculation of an exposure where it has
used that technique to calculate capital requirements for credit risk in accordance with Title II of Part Three,
provided that the credit risk mitigation technique meets the conditions set out in this Article.
For the purposes of Articles 400 to 403, the term ‘guarantee’ shall include credit derivatives recognised under
Chapter 4 of Title II of Part Three other than credit linked notes.’;
(b) paragraph 3 is replaced by the following:
‘3. Credit risk mitigation techniques which are available only to institutions using one of the IRB
approaches shall not be used to reduce exposure values for large exposure purposes, except for exposures
secured by immovable properties in accordance with Article 402.’;
(101) Article 400 is amended as follows:
(a) in paragraph 1, the first subparagraph is amended as follows:
(i) point (j) is replaced by the following:
‘(j) clearing members' trade exposures and default fund contributions to qualified central counterparties;’;
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(ii) the following points are added:
‘(l)

clients' trade exposures referred to in Article 305(2) or (3);

(m) holdings by resolution entities, or by their subsidiaries which are not themselves resolution entities,
of own funds instruments and eligible liabilities referred to in Article 45f(2) of Directive 2014/59/EU
that have been issued by any of the following entities:
(i) in respect of resolution entities, other entities belonging to the same resolution group;
(ii) in respect of subsidiaries of a resolution entity that are not themselves resolution entities, the
relevant subsidiary's subsidiaries belonging to the same resolution group;
(n) exposures arising from a minimum value commitment that meets all the conditions set out in
Article 132c(3).’;
(b) paragraph 2 is amended as follows:
(i)

point (c) is replaced by the following:
‘(c) exposures incurred by an institution, including through participations or other kinds of holdings, to
its parent undertaking, to other subsidiaries of that parent undertaking, or to its own subsidiaries and
qualifying holdings, in so far as those undertakings are covered by the supervision on a consolidated
basis to which the institution itself is subject, in accordance with this Regulation,
Directive 2002/87/EC or with equivalent standards in force in a third country; exposures that do not
meet those criteria, whether or not exempted from Article 395(1) of this Regulation, shall be treated
as exposures to a third party;’;

(ii) point (k) is replaced by the following:
‘(k) exposures in the form of a collateral or a guarantee for residential loans, provided by an eligible
protection provider referred to in Article 201 qualifying for the credit rating which is at least the
lower of the following:
(i) credit quality step 2;
(ii) the credit quality step corresponding to the central government foreign currency rating of the
Member State where the protection provider's headquarters are located;’;
(iii) the following point is added:
‘(l) exposures in the form of a guarantee for officially supported export credits, provided by an export
credit agency qualifying for the credit rating which is at least the lower of the following:
(i) credit quality step 2;
(ii) the credit quality step corresponding to the central government foreign currency rating of the
Member State where the export credit agency's headquarters are located.’;
(c) in paragraph 3, the second subparagraph is replaced by the following:
‘Competent authorities shall inform EBA of whether they intend to use any of the exemptions provided for in
paragraph 2 in accordance with points (a) and (b) of this paragraph and provide EBA with the reasons
substantiating the use of those exemptions.’;
(d) the following paragraph is added:
‘4. The simultaneous application of more than one exemption set out in paragraphs 1 and 2 to the same
exposure shall not be permitted.’;
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(102) Article 401 is replaced by the following:
‘Article 401
Calculating the effect of the use of credit risk mitigation techniques
1.
For calculating the value of exposures for the purposes of Article 395(1), an institution may use the fully
adjusted exposure value (E*) as calculated under Chapter 4 of Title II of Part Three, taking into account the credit
risk mitigation, volatility adjustments and any maturity mismatch referred to in that Chapter.
2.
With the exception of institutions using the Financial Collateral Simple Method, for the purposes of the first
paragraph, institutions shall use the Financial Collateral Comprehensive Method, regardless of the method used
for calculating the own funds requirements for credit risk.
By way of derogation from paragraph 1, institutions with permission to use the methods referred to in Section 4
of Chapter 4 of Title II of Part Three and Section 6 of Chapter 6 of Title II of Part Three, may use those methods
for calculating the exposure value of securities financing transactions.
3.
In calculating the value of exposures for the purposes of Article 395(1), institutions shall conduct periodic
stress tests of their credit-risk concentrations, including in relation to the realisable value of any collateral taken.
The periodic stress tests referred to in the first subparagraph shall address risks arising from potential changes in
market conditions that could adversely impact the institutions' adequacy of own funds and risks arising from the
realisation of collateral in stressed situations.
The stress tests carried out shall be adequate and appropriate for the assessment of those risks.
Institutions shall include the following in their strategies to address concentration risk:
(a) policies and procedures to address risks arising from maturity mismatches between exposures and any credit
protection on those exposures;
(b) policies and procedures relating to concentration risk arising from the application of credit risk mitigation
techniques, in particular from large indirect credit exposures, for example, exposures to a single issuer of
securities taken as collateral.
4.
Where an institution reduces an exposure to a client using an eligible credit risk mitigation technique in
accordance with Article 399(1), the institution, in the manner set out in Article 403, shall treat the part of the
exposure by which the exposure to the client has been reduced as having been incurred for the protection
provider rather than for the client.’;
(103) in Article 402, paragraphs 1 and 2 are replaced by the following:
‘1. For the calculation of exposure values for the purposes of Article 395, institutions may, except where
prohibited by applicable national law, reduce the value of an exposure or any part of an exposure that is fully
secured by residential property in accordance with Article 125(1) by the pledged amount of the market value or
mortgage lending value of the property concerned, but by not more than 50 % of the market value or 60 % of
the mortgage lending value in those Member States that have laid down rigorous criteria for the assessment of
the mortgage lending value in statutory or regulatory provisions, provided that all the following conditions are
met:
(a) the competent authorities of the Member States have not set a risk weight higher than 35 % for exposures or
parts of exposures secured by residential property in accordance with Article 124(2);
(b) the exposure or part of the exposure is fully secured by any of the following:
(i) one or more mortgages on residential property; or
(ii) a residential property in a leasing transaction under which the lessor retains full ownership of the
residential property and the lessee has not yet exercised his or her option to purchase;
(c) the requirements laid down in Article 208 and Article 229(1) are met.
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2.
For the calculation of exposure values for the purposes of Article 395, an institution may, except where
prohibited by applicable national law, reduce the value of an exposure or any part of an exposure that is fully
secured by commercial immovable property in accordance with Article 126(1) by the pledged amount of the
market value or mortgage lending value of the property concerned, but not by more than 50 % of the market
value or 60 % of the mortgage lending value in those Member States that have laid down rigorous criteria for the
assessment of the mortgage lending value in statutory or regulatory provisions, provided that all the following
conditions are met:
(a) the competent authorities of the Member States have not set a risk weight higher than 50 % for exposures or
parts of exposures secured by commercial immovable property in accordance with Article 124(2);
(b) the exposure is fully secured by any of the following:
(i) one or more mortgages on offices or other commercial premises; or
(ii) one or more offices or other commercial premises and the exposures related to property leasing
transactions;
(c) the requirements in point (a) of Article 126(2) and in Article 208 and Article 229(1) are met;
(d) the commercial immovable property is fully constructed.’;
(104) Article 403 is replaced by the following:
‘Article 403
Substitution approach
1.
Where an exposure to a client is guaranteed by a third party or is secured by collateral issued by a third
party, an institution shall:
(a) treat the portion of the exposure which is guaranteed as exposure to the guarantor rather than to the client,
provided that the unsecured exposure to the guarantor would be assigned a risk weight that is equal to or
lower than the risk weight of the unsecured exposure to the client under Chapter 2 of Title II of Part Three;
(b) treat the portion of the exposure collateralised by the market value of recognised collateral as exposure to the
third party rather than to the client, provided that the exposure is secured by collateral and provided that the
collateralised portion of the exposure would be assigned a risk weight that is equal to or lower than the risk
weight of the unsecured exposure to the client under Chapter 2 of Title II of Part Three.
The approach referred to in point (b) of the first subparagraph shall not be used by an institution where there is
a mismatch between the maturity of the exposure and the maturity of the protection.
For the purposes of this Part, an institution may use both the Financial Collateral Comprehensive Method and the
treatment set out in point (b) of the first subparagraph of this paragraph only where it is permitted to use both
the Financial Collateral Comprehensive Method and the Financial Collateral Simple Method for the purposes of
Article 92.
2.

Where an institution applies point (a) of paragraph 1, the institution:

(a) where the guarantee is denominated in a currency different from that in which the exposure is denominated,
shall calculate the amount of the exposure that is deemed to be covered in accordance with the provisions on
the treatment of currency mismatch for unfunded credit protection set out in Part Three;
(b) shall treat any mismatch between the maturity of the exposure and the maturity of the protection in
accordance with the provisions on the treatment of maturity mismatch set out in Chapter 4 of Title II of Part
Three;
(c) may recognise partial coverage in accordance with the treatment set out in Chapter 4 of Title II of Part Three.
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3.
For the purposes of point (b) of paragraph 1, an institution may replace the amount in point (a) of this
paragraph with the amount in point (b) of this paragraph, provided that the conditions set out in points (c), (d)
and (e) of this paragraph are met:
(a) the total amount of the institution's exposure to a collateral issuer due to tri-party repurchase agreements
facilitated by a tri-party agent;
(b) the full amount of the limits that the institution has instructed the tri-party agent referred to in point (a) to
apply to the securities issued by the collateral issuer referred to in that point;
(c) the institution has verified that the tri-party agent has in place appropriate safeguards to prevent breaches of
the limits referred to in point (b);
(d) the competent authority has not expressed to the institution any material concerns;
(e) the sum of the amount of the limit referred to in point (b) of this paragraph and any other exposures of the
institution to the collateral issuer does not exceed the limit set out in Article 395(1).
4.
EBA shall issue guidelines, in accordance with Article 16 of Regulation (EU) No 1093/2010, specifying the
conditions for the application of the treatment referred to in paragraph 3 of this Article, including the conditions
and frequency for determining, monitoring and revising the limits referred to in point (b) of that paragraph.
EBA shall publish those guidelines by 31 December 2019.’;
(105) in Part Six, the heading of Title I is replaced by the following:
‘DEFINITIONS AND LIQUIDITY REQUIREMENTS’;
(106) Article 411 is replaced by the following:
‘Article 411
Definitions
For the purposes of this Part, the following definitions apply:
(1) ‘financial customer’ means a customer, including a financial customer belonging to a non-financial corporate
group, which performs one or more of the activities listed in Annex I to Directive 2013/36/EU as its main
business, or which is one of the following:
(a) a credit institution;
(b) an investment firm;
(c) a securitisation special purpose entity (SSPE);
(d) a collective investment undertaking (CIU);
(e) a non-open ended investment scheme;
(f) an insurance undertaking;
(g) a reinsurance undertaking;
(h) a financial holding company or mixed-financial holding company;
(i) a financial institution;
(j) a pension scheme arrangement as defined in point (10) of Article 2 of Regulation (EU) No 648/2012;
(2) ‘retail deposit’ means a liability to a natural person or to a SME, where the SME would qualify for the retail
exposure class under the standardised or IRB approaches for credit risk, or a liability to a company which is
eligible for the treatment set out in Article 153(4), and where the aggregate deposits by that SME or
company on a group basis do not exceed EUR 1 million;
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(3) ‘personal investment company’ or ‘PIC’ means an undertaking or a trust, the owner or beneficial owner of
which is either a natural person or a group of closely related natural persons which does not carry out any
other commercial, industrial or professional activity and which was set up with the sole purpose of
managing the wealth of the owner or owners, including ancillary activities such as segregating the owners'
assets from corporate assets, facilitating the transmission of assets within a family or preventing a split of
the assets after the death of a member of the family, provided that those ancillary activities are connected to
the main purpose of managing the owners' wealth;
(4) ‘deposit broker’ means a natural person or an undertaking that places deposits from third parties, including
retail deposits and corporate deposits but excluding deposits from financial institutions, with credit
institutions in exchange of a fee;
(5) ‘unencumbered assets’ means assets which are not subject to any legal, contractual, regulatory or other
restriction preventing the institution from liquidating, selling, transferring, assigning or, generally, disposing
of those assets via an outright sale or a repurchase agreement;
(6) ‘non-mandatory overcollateralisation’ means any amount of assets which the institution is not obliged to
attach to a covered bond issuance by virtue of legal or regulatory requirements, contractual commitments or
for reasons of market discipline, including in particular where the assets are provided in excess of the
minimum legal, statutory or regulatory overcollateralisation requirement applicable to the covered bonds
under the national law of a Member State or a third country;
(7) ‘asset coverage requirement’ means the ratio of assets to liabilities as determined in accordance with the
national law of a Member State or a third country for credit enhancement purposes in relation to covered
bonds;
(8) ‘margin loans’ means collateralised loans extended to customers for the purpose of taking leveraged trading
positions;
(9) ‘derivative contracts’ means the derivative contracts listed in Annex II and credit derivatives;
(10) ‘stress’ means a sudden or severe deterioration in the solvency or liquidity position of an institution due to
changes in market conditions or idiosyncratic factors as a result of which there is a significant risk that the
institution becomes unable to meet its commitments as they become due within the next 30 days;
(11) ‘level 1 assets’ means assets of extremely high liquidity and credit quality as referred to in the second
subparagraph of Article 416(1);
(12) ‘level 2 assets’ means assets of high liquidity and credit quality as referred to in the second subparagraph of
Article 416(1) of this Regulation; level 2 assets are further subdivided into level 2A and 2B assets as set out
in the delegated act referred to in Article 460(1);
(13) ‘liquidity buffer’ means the amount of level 1 and level 2 assets that an institution holds in accordance with
the delegated act referred to in Article 460(1);
(14) ‘net liquidity outflows’ means the amount which results from deducting an institution's liquidity inflows
from its liquidity outflows;
(15) ‘reporting currency’ means the currency of the Member State where the head office of the institution is
located;
(16) ‘factoring’ means a contractual agreement between a business (the ‘assignor’) and a financial entity (the
‘factor’) in which the assignor assigns or sells its receivables to the factor in exchange for the factor
providing the assignor with one or more of the following services with regard to the receivables assigned:
(a) an advance of a percentage of the amount of the assigned receivables, generally short term,
uncommitted and without automatic roll-over;
(b) receivables management, collection and credit protection, whereby, in general, the factor administers the
assignor's sales ledger and collects the receivables in the factor's own name;
for the purposes of Title IV, factoring shall be treated as trade finance;
(17) ‘committed credit or liquidity facility’ means a credit or liquidity facility that is irrevocable or conditionally
revocable.’;
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(107) Article 412 is amended as follows:
(a) paragraph 2 is replaced by the following:
‘2.

Institutions shall not double count liquidity outflows, liquidity inflows and liquid assets.

Unless specified otherwise in the delegated act referred to in Article 460(1), where an item can be counted in
more than one outflow category, it shall be counted in the outflow category that produces the greatest
contractual outflow for that item.’;
(b) the following paragraph is inserted:
‘4a. The delegated act referred to in Article 460(1) shall apply to credit institutions and investment firms
referred to in Article 6(4).’;
(108) Articles 413 and 414 are replaced by the following:
‘Article 413
Stable funding requirement
1.
Institutions shall ensure that long term assets and off-balance-sheet items are adequately met with a diverse
set of funding instruments that are stable under both normal and stressed conditions.
2.
The provisions set out in Title III shall apply exclusively for the purpose of specifying reporting obligations
set out in Article 415 until reporting obligations set out in that Article for the net stable funding ratio set out in
Title IV have been specified and introduced in Union law.
3.
The provisions set out in Title IV shall apply for the purpose of specifying the stable funding requirement
set out in paragraph 1 of this Article and reporting obligations for institutions set out in Article 415.
4.
Member States may maintain or introduce national provisions in the area of stable funding requirements
before binding minimum standards for the net stable funding requirements set out in paragraph 1 become
applicable.

Article 414
Compliance with liquidity requirements
An institution that does not meet, or does not expect to meet, the requirements set out in Article 412 or in
Article 413(1), including during times of stress, shall immediately notify the competent authorities thereof and
shall submit to the competent authorities without undue delay a plan for the timely restoration of compliance
with the requirements set out in Article 412 or Article 413(1), as appropriate. Until compliance has been
restored, the institution shall report the items referred to in Title III, in Title IV, in the implementing act referred
to in Article 415(3) or (3a) or in the delegated act referred to in Article 460(1), as appropriate, daily by the end
of each business day, unless the competent authority authorises a lower reporting frequency and a longer
reporting delay. Competent authorities shall only grant such authorisations on the basis of the individual situation
of the institution, taking into account the scale and complexity of the institution's activities. Competent
authorities shall monitor the implementation of such restoration plan and shall require a more rapid restoration
of compliance where appropriate.’;
(109) Article 415 is amended as follows:
(a) paragraphs 1, 2 and 3 are replaced by the following:
‘1. Institutions shall report the items referred to in the implementing technical standards referred to in
paragraph 3 or 3a of this Article, in Title IV and in the delegated act referred to in Article 460(1) to the
competent authorities in the reporting currency, regardless of the actual denomination of those items. Until
such time as the reporting obligation and the reporting format for the net stable funding ratio set out in Title
IV have been specified and introduced in Union law, institutions shall report to the competent authorities the
items referred to in Title III in the reporting currency, regardless of the actual denomination of those items.
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The reporting frequency shall be at least monthly for items referred to in the delegated act referred to in
Article 460(1) and at least quarterly for items referred to in Titles III and IV.
2.
An institution shall report separately to the competent authorities the items referred to in the
implementing technical standards referred to in paragraph 3 or 3a of this Article, in Title III until such time as
the reporting obligation and the reporting format for the net stable funding ratio set out in Title IV have been
specified and introduced in Union law, in Title IV and in the delegated act referred to in Article 460(1), as
appropriate, in accordance with the following:
(a) where items are denominated in a currency other than the reporting currency and the institution has
aggregate liabilities denominated in such a currency which amount to or exceed 5 % of the institution's or
the single liquidity sub-group's total liabilities, excluding own funds and off-balance-sheet items, reporting
shall be done in the currency of denomination;
(b) where items are denominated in the currency of a host Member State where the institution has
a significant branch as referred to in Article 51 of Directive 2013/36/EU and that host Member State uses
another currency than the reporting currency, the reporting shall be done in the currency of the
Member State in which the significant branch is located;
(c) where items are denominated in the reporting currency, and the aggregate amount of liabilities in other
currencies than the reporting currency amounts to or exceeds 5 % of the institution's or the single
liquidity subgroup's total liabilities, excluding own funds and off-balance-sheet items, the reporting shall
be done in the reporting currency.
3.

EBA shall develop draft implementing technical standards to specify the following:

(a) uniform formats and IT solutions with associated instructions for frequencies and reference and
remittance dates; the reporting formats and frequencies shall be proportionate to the nature, scale and
complexity of the different activities of the institutions and shall comprise the reporting required in
accordance with paragraphs 1 and 2;
(b) additional liquidity monitoring metrics required, to allow competent authorities to obtain a comprehensive
view of an institution's liquidity risk profile, proportionate to the nature, scale and complexity of an
institution's activities.
EBA shall submit to the Commission those draft implementing technical standards for the items specified in
point (a) by 28 July 2013 and for the items specified in point (b) by 1 January 2014.
Power is conferred on the Commission to adopt the implementing technical standards referred to in the first
subparagraph in accordance with Article 15 of Regulation (EU) No 1093/2010.’;
(b) the following paragraph is inserted:
‘3a. EBA shall develop draft implementing technical standards to specify which additional liquidity
monitoring metrics as referred to in paragraph 3 shall apply to small and non-complex institutions.
EBA shall submit those draft implementing technical standards to the Commission by 28 June 2020.
Power is conferred on the Commission to adopt the implementing technical standards referred to in the first
subparagraph in accordance with Article 15 of Regulation (EU) No 1093/2010.’;
(110) Article 416 is amended as follows:
(a) paragraph 3 is replaced by the following:
‘3. In accordance with paragraph 1, institutions shall report assets that fulfil the following conditions as
liquid assets:
(a) the assets are unencumbered or stand available within collateral pools to be used for obtaining additional
funding under committed or, where the pool is operated by a central bank, uncommitted but not yet
funded credit lines available to the institution;
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(b) the assets are not issued by the institution itself, by its parent or subsidiary institutions, or by another
subsidiary of its parent institution or parent financial holding company;
(c) the price of the assets is generally agreed upon by market participants and can easily be observed in the
market or the price can be determined by a formula that is easy to calculate on the basis of publicly
available inputs and that does not depend on strong assumptions, as is typically the case for structured or
exotic products;
(d) the assets are listed on a recognised exchange or they are tradable by an outright sale or via a simple
repurchase agreement on repurchase markets; those criteria shall be assessed separately for each market.
The conditions referred to in points (c) and (d) of the first subparagraph shall not apply to the assets referred
to in points (a), (e) and (f) of paragraph 1.’;
(b) paragraphs 5 and 6 are replaced by the following:
‘5. Shares or units in CIUs may be treated as liquid assets, up to an absolute amount of EUR 500 million
or the equivalent amount in domestic currency, in the portfolio of liquid assets of each institution, provided
that the requirements laid down in Article 132(3) are met and that the CIU only invests in liquid assets as
referred to in paragraph 1 of this Article, apart from derivatives to mitigate interest rate or credit or currency
risk.
The use or potential use by a CIU of derivative instruments to hedge risks of permitted investments shall not
prevent that CIU from being eligible for the treatment referred to in the first subparagraph of this paragraph.
Where the value of the shares or units of the CIU is not regularly marked to market by the third parties
referred to in points (a) and (b) of Article 418(4) and the competent authority is not satisfied that an
institution has developed robust methodologies and processes for such valuation as referred to in
Article 418(4), shares or units in that CIU shall not be treated as liquid assets.
6.
Where a liquid asset ceases to comply with the requirement for liquid assets as set out in this Article, an
institution may nevertheless continue to consider it a liquid asset for an additional period of 30 days. Where
a liquid asset in a CIU ceases to be eligible for the treatment set out in paragraph 5, the shares or units in the
CIU may nevertheless be considered a liquid asset for an additional period of 30 days, provided that those
assets do not exceed 10 % of the CIU's overall assets.’;
(c) paragraph 7 is deleted;
(111) Article 419 is amended as follows:
(a) paragraph 2 is replaced by the following:
‘2. Where the justified needs for liquid assets in light of the requirement in Article 412 exceed the
availability of those liquid assets in a currency, one or more of the following derogations shall apply:
(a) by way of derogation from point (f) of Article 417, the denomination of the liquid assets may be
inconsistent with the distribution by currency of liquidity outflows after the deduction of inflows;
(b) for currencies of a Member State or third countries, required liquid assets may be substituted by credit
lines from the central bank of that Member State or third country which are contractually irrevocably
committed for the next 30 days and are fairly priced, independent of the amount currently drawn,
provided that the competent authorities of that Member State or third country do the same and provided
that that Member State or third country has comparable reporting requirements in place;
(c) where there is a deficit of level 1 assets, additional level 2A assets may be held by the institution, subject
to higher haircuts, and any cap applicable to those assets in accordance with the delegated act referred to
in Article 460(1) may be amended.’;
(b) paragraph 5 is replaced by the following:
‘5. EBA shall develop draft regulatory technical standards to specify the derogations referred to in
paragraph 2, including the conditions of their application.
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EBA shall submit those draft regulatory technical standards to the Commission by 28 December 2019.
Power is delegated to the Commission to supplement this Regulation by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.’;
(112) Article 422 is amended as follows:
(a) paragraph 4 is replaced by the following:
‘4. Clearing, custody, cash management or other comparable services referred to in points (a) and (d) of
paragraph 3 shall only cover those services to the extent that those services are rendered in the context of an
established relationship on which the depositor has substantial dependence. Those services shall not merely
consist of correspondent banking or prime brokerage services, and institutions shall have evidence that the
client is unable to withdraw amounts legally due over a 30-day time horizon without compromising its
operational functioning.
Pending a uniform definition of an established operational relationship as referred to in point (c) of
paragraph 3, institutions shall themselves establish the criteria for identifying an established operational
relationship for which they have evidence that the client is unable to withdraw amounts legally due over
a 30-day time horizon without compromising its operational functioning and shall report those criteria to the
competent authorities. In the absence of a uniform definition, competent authorities may provide general
guidance that institutions are to follow in identifying deposits maintained by the depositor in a context of an
established operational relationship.’;
(b) paragraph 8 is replaced by the following:
‘8. Competent authorities may grant the permission to apply a lower outflow percentage to the liabilities
referred to in paragraph 7 on a case-by-case basis, provided that all the following conditions are met:
(a) the counterparty is any of the following:
(i)

a parent or subsidiary institution of the institution or another subsidiary of the same parent
institution;

(ii) the counterparty is linked to the institution by a relationship within the meaning of Article 22(7) of
Directive 2013/34/EU;
(iii) an institution falling within the same institutional protection scheme meeting the requirements of
Article 113(7); or
(iv) the central institution or a member of a network compliant with point (d) of Article 400(2);
(b) there are reasons to expect a lower outflow over the next 30 days even under a combined idiosyncratic
and market-wide stress scenario;
(c) a corresponding symmetric or more conservative inflow is applied by the counterparty by way of
derogation from Article 425;
(d) the institution and the counterparty are established in the same Member State.’;
(113) in Article 423, paragraphs 2 and 3 are replaced by the following:
‘2. An institution shall notify the competent authorities of all contracts entered into of which the contractual
conditions lead to liquidity outflows or additional collateral needs, within 30 days after a material deterioration of
the institution's credit quality. Where the competent authorities consider those contracts to be material in relation
to the potential liquidity outflows of the institution, they shall require the institution to add an additional outflow
for those contracts, which shall correspond to the additional collateral needs resulting from a material
deterioration in its credit quality, such as a downgrade in its external credit assessment by three notches. The
institution shall regularly review the extent of that material deterioration in light of what is relevant under the
contracts it has entered into, and shall notify the result of its review to the competent authorities.
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3.
The institution shall add an additional outflow which shall correspond to the collateral needs that would
result from the impact of an adverse market scenario on its derivatives transactions if material.
EBA shall develop draft regulatory technical standards to specify the conditions under which the notion of
materiality may be applied and specifying methods for the measurement of the additional outflow.
EBA shall submit those draft regulatory technical standards to the Commission by 31 March 2014.
Power is delegated to the Commission to adopt the regulatory technical standards referred to in the second
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1093/2010.’;
(114) in Article 424, paragraph 4 is replaced by the following:
‘4. The committed amount of a liquidity facility that has been provided to an SSPE for the purpose of enabling
that SSPE to purchase assets, other than securities, from clients that are not financial customers shall be
multiplied by 10 %, provided that the committed amount exceeds the amount of assets currently purchased from
clients and that the maximum amount that can be drawn is contractually limited to the amount of assets
currently purchased.’;
(115) in Article 425(2), point (c) is replaced by the following:
‘(c) loans with an undefined contractual end date shall be taken into account with a 20 % inflow, provided that
the contract allows the institution to withdraw and request payment within 30 days;’;
(116) in Part Six, the following title is inserted after Article 428:
‘TITLE IV
THE NET STABLE FUNDING RATIO
CHAPTER 1

The net stable funding ratio
Article 428a
Application on a consolidated basis
Where the net stable funding ratio set out in this Title applies on a consolidated basis in accordance with
Article 11(4), the following provisions shall apply:
(a) the assets and off-balance-sheet items of a subsidiary having its head office in a third country which are
subject to required stable funding factors under the net stable funding requirement set out in the national law
of that third country that are higher than those specified in Chapter 4 shall be subject to consolidation in
accordance with the higher factors specified in the national law of that third country;
(b) the liabilities and own funds of a subsidiary having its head office in a third country which are subject to
available stable funding factors under the net stable funding requirement set out in the national law of that
third country that are lower than those specified in Chapter 3 shall be subject to consolidation in accordance
with the lower factors specified in the national law of that third country;
(c) third-country assets which meet the requirements laid down in the delegated act referred to in Article 460(1)
and which are held by a subsidiary having its head office in a third country shall not be recognised as liquid
assets for consolidation purposes where they do not qualify as liquid assets under the national law of that
third country which sets out the liquidity coverage requirement;
(d) investment firms that are not subject to this Title pursuant to Article 6(4) within the group shall be subject to
Articles 413 and 428b on a consolidated basis; except as specified in this point, such investment firms shall
remain subject to the detailed net stable funding requirement for investment firms as laid down in national
law.
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Article 428b
The net stable funding ratio
1.
The net stable funding requirement laid down in Article 413(1) shall be equal to the ratio of the institution's
available stable funding as referred to in Chapter 3 to the institution's required stable funding as referred to in
Chapter 4, and shall be expressed as a percentage. Institutions shall calculate their net stable funding ratio in
accordance with the following formula:
Available stable funding
¼ Net stable funding ratio ð%Þ
Required stable funding
2.
Institutions shall maintain a net stable funding ratio of at least 100 %, calculated in the reporting currency
for all their transactions, irrespective of their actual currency denomination.
3.
Where, at any time, the net stable funding ratio of an institution has fallen below 100 %, or can be
reasonably expected to fall below 100 %, the requirement laid down in Article 414 shall apply. The institution
shall aim to restore its net stable funding ratio to the level referred to in paragraph 2 of this Article. Competent
authorities shall assess the reasons for the institution's failure to comply with paragraph 2 of this Article before
taking any supervisory measures.
4.
Institutions shall calculate and monitor their net stable funding ratio in the reporting currency for all their
transactions, irrespective of their actual currency denomination, and separately for their transactions denominated
in each of the currencies that is subject to separate reporting in accordance with Article 415(2).
5.
Institutions shall ensure that the distribution of their funding profile by currency denomination is generally
consistent with the distribution of their assets by currency. Where appropriate, competent authorities may require
institutions to restrict currency mismatches by setting limits on the proportion of required stable funding in
a particular currency that can be met by available stable funding that is not denominated in that currency. That
restriction may only be applied for a currency that is subject to separate reporting in accordance with
Article 415(2).
In determining the level of any restriction on currency mismatches that may be applied in accordance with this
Article, competent authorities shall at least consider:
(a) whether the institution has the ability to transfer available stable funding from one currency to another and
across jurisdictions and legal entities within its group and the ability to swap currencies and raise funds in
foreign currency markets over the one-year horizon of the net stable funding ratio;
(b) the impact of adverse exchange rate movements on existing mismatched positions and on the effectiveness of
any foreign currency exchange hedges that are in place.
Any restriction on currency mismatches imposed in accordance with this Article shall constitute a specific
liquidity requirement as referred to in Article 105 of Directive 2013/36/EU.
CHAPTER 2

General rules for the calculation of the net stable funding ratio
Article 428c
Calculation of the net stable funding ratio
1.
Unless otherwise specified in this Title, institutions shall take into account assets, liabilities and off-balancesheet items on a gross basis.
2.
For the purpose of calculating their net stable funding ratio, institutions shall apply the appropriate stable
funding factors set out in Chapters 3 and 4 to the accounting value of their assets, liabilities and off-balance-sheet
items, unless otherwise specified in this Title.
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Institutions shall not double count required stable funding and available stable funding.

Unless otherwise specified in this Title, where an item can be allocated to more than one required stable funding
category, it shall be allocated to the required stable funding category that produces the greatest contractual
required stable funding for that item.
Article 428d
Derivative contracts
1.
Institutions shall apply this Article to calculate the amount of required stable funding for derivative
contracts as referred to in Chapters 3 and 4.
2.
Without prejudice to Article 428ah(2), institutions shall take into account the fair value of derivative
positions on a net basis where those positions are included in the same netting set that fulfils the requirements set
out in Article 429c(1). Where that is not the case, institutions shall take into account the fair value of derivative
positions on a gross basis and shall treat those derivative positions as belonging to their own netting set for the
purposes of Chapter 4.
3.
For the purposes of this Title, the ‘fair value of a netting set’ means the sum of the fair values of all the
transactions included in a netting set.
4.
Without prejudice to Article 428ah(2), all derivative contracts listed in points 2(a) to (e) of Annex II that
involve a full exchange of principal amounts on the same date shall be calculated on a net basis across currencies,
including for the purpose of reporting in a currency that is subject to separate reporting in accordance with
Article 415(2), even where those transactions are not included in the same netting set that fulfils the requirements
set out in Article 429c(1).
5.
Cash received as collateral to mitigate the exposure of a derivative position shall be treated as such and shall
not be treated as deposits to which Chapter 3 applies.
6.
Competent authorities may decide, with the approval of the relevant central bank, to waive the impact of
derivative contracts on the calculation of the net stable funding ratio, including through the determination of the
required stable funding factors and of provisions and losses, provided that all the following conditions are met:
(a) those contracts have a residual maturity of less than six months;
(b) the counterparty is the ECB or the central bank of a Member State;
(c) the derivative contracts serve the monetary policy of the ECB or the central bank of a Member State.
Where a subsidiary having its head office in a third country benefits from the waiver referred to in the first
subparagraph under the national law of that third country which sets out the net stable funding requirement, that
waiver as specified in the national law of the third country shall be taken into account for consolidation
purposes.
Article 428e
Netting of secured lending transactions and capital market-driven transactions
Assets and liabilities resulting from securities financing transactions with a single counterparty shall be calculated
on a net basis, provided that those assets and liabilities comply with the netting conditions set out in
Article 429b(4).
Article 428f
Interdependent assets and liabilities
1.
Subject to prior approval of the competent authorities, an institution may treat an asset and a liability as
interdependent, provided that all the following conditions are met:
(a) the institution acts solely as a pass-through unit to channel the funding from the liability into the
corresponding interdependent asset;
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(b) the individual interdependent assets and liabilities are clearly identifiable and have the same principal amount;
(c) the asset and interdependent liability have substantially matched maturities, with a maximum delay of 20 days
between the maturity of the asset and the maturity of the liability;
(d) the interdependent liability has been requested pursuant to a legal, regulatory or contractual commitment and
is not used to fund other assets;
(e) the principal payment flows from the asset are not used for other purposes than repaying the interdependent
liability;
(f) the counterparties for each pair of interdependent assets and liabilities are not the same.
2.
Assets and liabilities shall be considered to meet the conditions set out in paragraph 1 and be considered as
interdependent where they are directly linked to the following products or services:
(a) centralised regulated savings, provided that institutions are legally required to transfer regulated deposits to
a centralised fund which is set up and controlled by the central government of a Member State and which
provides loans to promote public interest objectives, and provided that the transfer of deposits to the
centralised fund occurs on at least a monthly basis;
(b) promotional loans and credit and liquidity facilities that fulfil the criteria set out in the delegated act referred
to in Article 460(1) for institutions acting as simple intermediaries that do not incur any funding risk;
(c) covered bonds that meet all the following conditions:
(i) they are bonds referred to in Article 52(4) of Directive 2009/65/EC or they meet the eligibility
requirements for the treatment set out in Article 129(4) or (5) of this Regulation;
(ii) the underlying loans are fully match funded with the covered bonds that were issued or the covered
bonds have non-discretionary extendable maturity triggers of one year or more until the term of the
underlying loans in the event of refinancing failure at the maturity date of the covered bond;
(d) derivative client clearing activities, provided that the institution does not provide to its clients guarantees of
the performance of the CCP and, as a result, does not incur any funding risk.
3.
EBA shall monitor assets and liabilities, as well as products and services that are treated as interdependent
assets and liabilities under paragraphs 1 and 2, to determine whether and to what extent the suitability criteria
laid down in paragraph 1 are met. EBA shall report to the Commission on the results of that monitoring and
shall advise the Commission on whether an amendment to the conditions set out in paragraph 1 or an
amendment to the list of products and services in paragraph 2 would be necessary.

Article 428g
Deposits in institutional protection schemes and cooperative networks
Where an institution belongs to an institutional protection scheme of the type referred to in Article 113(7), to
a network that is eligible for the waiver provided for in Article 10, or to a cooperative network in
a Member State, the sight deposits that the institution maintains with the central institution and that the
depositing institution considers to be liquid assets pursuant to the delegated act referred to in Article 460(1) shall
be subject to the following:
(a) the depositing institution shall apply the required stable funding factor under Section 2 of Chapter 4,
depending on the treatment of those sight deposits as level 1, level 2A or level 2B assets pursuant to the
delegated act referred to in Article 460(1) and depending on the relevant haircut applied to those sight
deposits for the calculation of the liquidity coverage ratio;
(b) the central institution receiving the deposit shall apply the corresponding symmetric available stable funding
factor.
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Article 428h
Preferential treatment within a group or within an institutional protection scheme
1.
By way of derogation from Chapters 3 and 4, where Article 428g does not apply, competent authorities
may authorise institutions on a case-by-case basis to apply a higher available stable funding factor or a lower
required stable funding factor to assets, liabilities and committed credit or liquidity facilities, provided that all the
following conditions are met:
(a) the counterparty is one of the following:
(i)

the parent or a subsidiary of the institution;

(ii) another subsidiary of the same parent;
(iii) an undertaking that is related to the institution within the meaning of Article 22(7) of
Directive 2013/34/EU;
(iv) a member of the same institutional protection scheme referred to in Article 113(7) of this Regulation as
the institution;
(v) the central body or an affiliated credit institution of a network or a cooperative group as referred to in
Article 10 of this Regulation;
(b) there are reasons to expect that the liability or committed credit or liquidity facility received by the institution
constitutes a more stable source of funding, or that the asset or committed credit or liquidity facility granted
by the institution requires less stable funding over the one-year horizon of the net stable funding ratio than
the same liability, asset or committed credit or liquidity facility received or granted by other counterparties;
(c) the counterparty applies a required stable funding factor that is equal to or higher than the higher available
stable funding factor or applies an available stable funding factor that is equal to or lower than the lower
required stable funding factor;
(d) the institution and the counterparty are established in the same Member State.
2.
Where the institution and the counterparty are established in different Member States, competent authorities
may waive the condition set out in point (d) of paragraph 1, provided that, in addition to the criteria set out in
paragraph 1, the following criteria are met:
(a) there are legally binding agreements and commitments between group entities regarding the liability, asset or
committed credit or liquidity facility;
(b) the funding provider presents a low funding risk profile;
(c) the funding risk profile of the recipient of the funding has been adequately taken into account in the liquidity
risk management of the funding provider.
The competent authorities shall consult each other in accordance with point (b) of Article 20(1) to determine
whether the additional criteria set out in this paragraph are met.
CHAPTER 3
Available stable funding
Section 1

General provisions
Article 428i
Calculation of the amount of available stable funding
Unless otherwise specified in this Chapter, the amount of available stable funding shall be calculated by
multiplying the accounting value of various categories or types of liabilities and own funds by the available stable
funding factors to be applied under Section 2. The total amount of available stable funding shall be the sum of
the weighted amounts of liabilities and own funds.
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Bonds and other debt securities that are issued by the institution, sold exclusively in the retail market, and held in
a retail account, may be treated as belonging to the appropriate retail deposit category. Limitations shall be in
place, such that those instruments cannot be bought and held by parties other than retail customers.
Article 428j
Residual maturity of a liability or of own funds
1.
Unless otherwise specified in this Chapter, institutions shall take into account the residual contractual
maturity of their liabilities and own funds to determine the available stable funding factors to be applied under
Section 2.
2.
Institutions shall take into account existing options in determining the residual maturity of a liability or of
own funds. They shall do so on the assumption that the counterparty will redeem call options at the earliest
possible date. For options exercisable at the discretion of the institution, the institution and the competent
authorities shall take into account reputational factors that may limit an institution's ability not to exercise the
option, in particular market expectations that institutions should redeem certain liabilities before their maturity.
3.
Institutions shall treat deposits with fixed notice periods in accordance with their notice period, and shall
treat term deposits in accordance with their residual maturity. By way of derogation from paragraph 2 of this
Article, institutions shall not take into account options for early withdrawals where the depositor has to pay
a material penalty for early withdrawals which occur in less than one year, such penalty being laid down in the
delegated act referred to in Article 460(1), to determine the residual maturity of term retail deposits.
4.
In order to determine the available stable funding factors to be applied under Section 2, institutions shall
treat any portion of liabilities having a residual maturity of one year or more that matures in less than six months
and any portion of such liabilities that matures between six months and less than one year as having a residual
maturity of less than six months and between six months and less than one year, respectively.
Section 2

Available stable funding factors
Article 428k
0 % available stable funding factor
1.
Unless otherwise specified in Articles 428l to 428o, all liabilities without a stated maturity, including short
positions and open maturity positions, shall be subject to a 0 % available stable funding factor, with the exception
of the following:
(a) deferred tax liabilities, which shall be treated in accordance with the nearest possible date on which such
liabilities could be realised;
(b) minority interests, which shall be treated in accordance with the term of the instrument.
2.
Deferred tax liabilities and minority interests as referred to in paragraph 1 shall be subject to one of the
following factors:
(a) 0 %, where the effective residual maturity of the deferred tax liability or minority interest is less than six
months;
(b) 50 %, where the effective residual maturity of the deferred tax liability or minority interest is a minimum of
six months but less than one year;
(c) 100 %, where the effective residual maturity of the deferred tax liability or minority interest is one year or
more.
3.

The following liabilities shall be subject to a 0 % available stable funding factor:

(a) trade date payables arising from purchases of financial instruments, of foreign currencies and of commodities,
that are expected to settle within the standard settlement cycle or period that is customary for the relevant
exchange or type of transactions, or that have failed to settle but are nonetheless expected to settle;
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(b) liabilities that are categorised as being interdependent with assets in accordance with Article 428f;
(c) liabilities with a residual maturity of less than six months provided by:
(i)

the ECB or the central bank of a Member State;

(ii) the central bank of a third country;
(iii) financial customers;
(d) any other liabilities and capital items or instruments not referred to in Articles 428l to 428o.
4.
Institutions shall apply a 0 % available stable funding factor to the absolute value of the difference, if
negative, between the sum of fair values across all netting sets with positive fair value and the sum of fair values
across all netting sets with negative fair value calculated in accordance with Article 428d.
The following rules shall apply to the calculation referred to in the first subparagraph:
(a) variation margin received by institutions from their counterparties shall be deducted from the fair value of
a netting set with positive fair value where the collateral received as variation margin qualifies as a level 1
asset pursuant to the delegated act referred to in Article 460(1), excluding extremely high quality covered
bonds specified in that delegated act, and where institutions are legally entitled and operationally able to reuse
that collateral;
(b) all variation margin posted by institutions with their counterparties shall be deducted from the fair value of
a netting set with negative fair value.
Article 428l
50 % available stable funding factor
The following liabilities shall be subject to a 50 % available stable funding factor:
(a) deposits received that fulfil the criteria for operational deposits set out in the delegated act referred to in
Article 460(1);
(b) liabilities with a residual maturity of less than one year provided by:
(i)

the central government of a Member State or of a third country;

(ii) regional governments or local authorities of a Member State or of a third country;
(iii) public sector entities in a Member State or in a third country;
(iv) multilateral development banks referred to in Article 117(2) and international organisations referred to in
Article 118;
(v) non-financial corporate customers;
(vi) credit unions authorised by a competent authority, personal investment companies and clients that are
deposit brokers to the extent that those liabilities do not fall under point (a) of this paragraph;
(c) liabilities with a residual contractual maturity of a minimum of six months but less than one year that are
provided by:
(i)

the ECB or the central bank of a Member State;

(ii) the central bank of a third country;
(iii) financial customers;
(d) any other liabilities with a residual maturity of a minimum of six months but less than one year not referred
to in Articles 428m, 428n and 428o.
Article 428m
90 % available stable funding factor
Sight retail deposits, retail deposits with a fixed notice period of less than one year and term retail deposits
having a residual maturity of less than one year that fulfil the relevant criteria for other retail deposits set out in
the delegated act referred to in Article 460(1) shall be subject to a 90 % available stable funding factor.
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Article 428n
95 % available stable funding factor
Sight retail deposits, retail deposits with a fixed notice period of less than one year and term retail deposits
having a residual maturity of less than one year that fulfil the relevant criteria for stable retail deposits set out in
the delegated act referred to in Article 460(1) shall be subject to a 95 % available stable funding factor.

Article 428o
100 % available stable funding factor
The following liabilities and capital items and instruments shall be subject to a 100 % available stable funding
factor:
(a) the Common Equity Tier 1 items of the institution before the adjustments required pursuant to Articles 32
to 35, the deductions pursuant to Article 36 and the application of the exemptions and alternatives laid down
in Articles 48, 49 and 79;
(b) the Additional Tier 1 items of the institution before the deduction of the items referred to in Article 56 and
before Article 79 has been applied thereto, excluding any instruments with explicit or embedded options that,
if exercised, would reduce the effective residual maturity to less than one year;
(c) the Tier 2 items of the institution before the deductions referred to in Article 66 and before the application of
Article 79, having a residual maturity of one year or more, excluding any instruments with explicit or
embedded options that, if exercised, would reduce the effective residual maturity to less than one year;
(d) any other capital instruments of the institution with a residual maturity of one year or more, excluding any
instruments with explicit or embedded options that, if exercised, would reduce the effective residual maturity
to less than one year;
(e) any other secured and unsecured borrowings and liabilities with a residual maturity of one year or more,
including term deposits, unless otherwise specified in Articles 428k to 428n.
CHAPTER 4
Required stable funding

Section 1

General provisions

Article 428p
Calculation of the amount of required stable funding
1.
Unless otherwise specified in this Chapter, the amount of required stable funding shall be calculated by
multiplying the accounting value of various categories or types of assets and off-balance-sheet items by the
required stable funding factors to be applied in accordance with Section 2. The total amount of required stable
funding shall be the sum of the weighted amounts of assets and off-balance-sheet items.

2.
Assets which institutions have borrowed, including in securities financing transactions, shall be excluded
from the calculation of the amount of required stable funding where those assets are accounted for on the
balance sheet of the institution and the institution does not have beneficial ownership of the asset.
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Assets that institutions have borrowed, including in securities financing transactions, shall be subject to the
required stable funding factors to be applied under Section 2 where those assets are not accounted for on the
balance sheet of the institution but the institution does have beneficial ownership of the assets.
3.
Assets that institutions have lent, including in securities financing transactions over which the institution
retains beneficial ownership, shall be considered as encumbered assets for the purposes of this Chapter and shall
be subject to the required stable funding factors to be applied under Section 2, even where the assets do not
remain on the balance sheet of the institution. Otherwise, such assets shall be excluded from the calculation of
the amount of required stable funding.
4.
Assets that are encumbered for a residual maturity of six months or longer shall be assigned either the
required stable funding factor that would be applied under Section 2 to those assets if they were held
unencumbered or the required stable funding factor that is otherwise applicable to those encumbered assets,
whichever factor is higher. The same shall apply where the residual maturity of the encumbered assets is shorter
than the residual maturity of the transaction that is the source of encumbrance.
Assets that have less than six months remaining in the encumbrance period shall be subject to the required stable
funding factors to be applied under Section 2 to the same assets if they were held unencumbered.
5.
Where an institution reuses or repledges an asset that was borrowed, including in securities financing
transactions, and that asset is accounted for off-balance-sheet, the transaction in relation to which that asset has
been borrowed shall be treated as encumbered, provided that the transaction cannot mature without the
institution returning the asset borrowed.
6.

The following assets shall be considered to be unencumbered:

(a) assets included in a pool which are available for immediate use as collateral to obtain additional funding
under committed or, where the pool is operated by a central bank, uncommitted but not yet funded, credit
lines that are available to the institution; those assets shall include assets placed by a credit institution with
a central institution in a cooperative network or institutional protection scheme; institutions shall assume that
assets in the pool are encumbered in order of increasing liquidity on the basis of the liquidity classification
pursuant to the delegated act referred to in Article 460(1), starting with assets ineligible for the liquidity
buffer;
(b) assets that the institution has received as collateral for credit risk mitigation purposes in secured lending,
secured funding or collateral exchange transactions and that the institution may dispose of;
(c) assets attached as non-mandatory overcollateralisation to a covered bond issuance.
7.
In the case of non-standard, temporary operations conducted by the ECB or the central bank of
a Member State or the central bank of a third country in order to fulfil its mandate in a period of market-wide
financial stress or in exceptional macroeconomic circumstances, the following assets may receive a reduced
required stable funding factor:
(a) by way of derogation from point (f) of Article 428ad and from point (a) of Article 428ah(1), assets
encumbered for the purposes of the operations referred to in this subparagraph;
(b) by way of derogation from points (d)(i) and (d)(ii) of Article 428ad, from point (b) of Article 428af and from
point (c) of Article 428ag, monies that result from the operations referred to in this subparagraph.
Competent authorities shall determine, in agreement with the central bank that is the counterparty to the
transaction the required stable funding factor to be applied to the assets referred to in points (a) and (b) of the
first subparagraph. For encumbered assets as referred to in point (a) of the first subparagraph, the required stable
funding factor to be applied shall not be lower than the required stable funding factor that would apply under
Section 2 to those assets if they were held unencumbered.
When applying a reduced required stable funding factor in accordance with the second subparagraph, competent
authorities shall closely monitor the impact of that reduced factor on institutions' stable funding positions and
shall take appropriate supervisory measures where necessary.
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8.
In order to avoid any double counting, institutions shall exclude assets that are associated with collateral
that is recognised as variation margin posted in accordance with point (b) of Article 428k(4) and 428ah(2),
recognised as initial margin posted, or recognised as a contribution to the default fund of a CCP in accordance
with points (a) and (b) of Article 428ag from other parts of calculation of the amount of required stable funding
in accordance with this Chapter.
9.
Institutions shall include foreign currencies and commodities for which a purchase order has been executed
in the calculation of the amount of required stable funding financial instruments. They shall exclude financial
instruments, foreign currencies and commodities for which a sale order has been executed from the calculation of
the amount of required stable funding, provided that those transactions are not reflected as derivatives or secured
funding transactions on the institutions' balance sheet and that those transactions are to be reflected on the
institutions' balance sheet when settled.
10. Competent authorities may determine the required stable funding factors to be applied to off-balance-sheet
exposures that are not referred to in this Chapter to ensure that institutions hold an appropriate amount of
available stable funding for the portion of those exposures that are expected to require funding over the one-year
horizon of the net stable funding ratio. To determine those factors, competent authorities shall, in particular, take
into account the material reputational damage to the institution that could result from not providing that
funding.
Competent authorities shall report the types of off-balance-sheet exposures for which they have determined the
required stable funding factors to EBA at least once a year. They shall include an explanation of the methodology
applied to determine those factors in that report.
Article 428q
Residual maturity of an asset
1.
Unless otherwise specified in this Chapter, institutions shall take into account the residual contractual
maturity of their assets and off-balance-sheet transactions when determining the required stable funding factors to
be applied to their assets and off-balance-sheet items under Section 2.
2.
Institutions shall treat assets that have been segregated in accordance with Article 11(3) of Regulation (EU)
No 648/2012 in accordance with the underlying exposure of those assets. Institutions shall, however, subject
those assets to higher required stable funding factors, depending on the term of encumbrance to be determined
by the competent authorities, who shall consider whether the institution is able to freely dispose of or exchange
such assets and shall consider the term of the liabilities to the institutions' customers to whom that segregation
requirement relates.
3.
When calculating the residual maturity of an asset, institutions shall take options into account, based on the
assumption that the issuer or counterparty will exercise any option to extend the maturity of an asset. For options
that are exercisable at the discretion of the institution, the institution and competent authorities shall take into
account reputational factors that may limit the institution's ability not to exercise the option, in particular
markets' and clients' expectations that the institution should extend the maturity of certain assets at their maturity
date.
4.
In order to determine the required stable funding factors to be applied in accordance with Section 2, for
amortising loans with a residual contractual maturity of one year or more, any portion that matures in less than
six months and any portion that matures between six months and less than one year shall be treated as having
a residual maturity of less than six months and between six months and less than one year, respectively.
Section 2

Required stable funding factors
Article 428r
0 % required stable funding factor
1.

The following assets shall be subject to a 0 % required stable funding factor:

(a) unencumbered assets that are eligible as level 1 high quality liquid assets pursuant to the delegated act
referred to in Article 460(1), excluding extremely high quality covered bonds specified in that delegated act,
regardless of whether they comply with the operational requirements as set out in that delegated act;
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(b) unencumbered shares or units in CIUs that are eligible for a 0 % haircut for the calculation of the liquidity
coverage ratio pursuant to the delegated act referred to in Article 460(1), regardless of whether they comply
with the operational requirements and with the requirements on the composition of the liquidity buffer set
out in that delegated act;
(c) all reserves held by the institution in the ECB or in the central bank of a Member State or the central bank of
a third country, including required reserves and excess reserves;
(d) all claims on the ECB, the central bank of a Member State or the central bank of a third country that have
a residual maturity of less than six months;
(e) trade date receivables arising from sales of financial instruments, foreign currencies or commodities that are
expected to settle within the standard settlement cycle or period that is customary for the relevant exchange
or type of transaction, or that have failed to settle but are nonetheless expected to settle;
(f) assets that are categorised as being interdependent with liabilities in accordance with Article 428f;
(g) monies due from securities financing transactions with financial customers, where those transactions have
a residual maturity of less than six months, where those monies due are collateralised by assets that qualify as
level 1 assets pursuant to the delegated act referred to in Article 460(1), excluding extremely high quality
covered bonds specified therein, and where the institution would be legally entitled and operationally able to
reuse those assets for the duration of the transaction.
Institutions shall take the monies due referred to in point (g) of the first subparagraph of this paragraph into
account on a net basis where Article 428e applies.

2.
By way of derogation from point (c) of paragraph 1, competent authorities may decide, with the agreement
of the relevant central bank, to apply a higher required stable funding factor to required reserves, taking into
account, in particular, the extent to which reserve requirements exist over a one-year horizon and therefore
require associated stable funding.

For subsidiaries having their head office in a third country, where the required central bank reserves are subject to
a higher required stable funding factor under the net stable funding requirement set out in the national law of
that third country, that higher required stable funding factor shall be taken into account for consolidation
purposes.

Article 428s
5 % required stable funding factor
1.

The following assets and off-balance-sheet items shall be subject to a 5 % required stable funding factor:

(a) unencumbered shares or units in CIUs that are eligible for a 5 % haircut for the calculation of the liquidity
coverage ratio in accordance with the delegated act referred to in Article 460(1), regardless of whether they
comply with the operational requirements and with the requirements on the composition of the liquidity
buffer as set out in that delegated act;
(b) monies due from securities financing transactions with financial customers, where those transactions have
a residual maturity of less than six months, other than those referred to in point (g) of Article 428r(1);
(c) the undrawn portion of committed credit and liquidity facilities pursuant to the delegated act referred to in
Article 460(1);
(d) trade finance off-balance-sheet related products as referred to in Annex I with a residual maturity of less than
six months.
Institutions shall take the monies due referred to in point (b) of the first subparagraph of this paragraph into
account on a net basis where Article 428e applies.
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2.
For all netting sets of derivative contracts, institutions shall apply a 5 % required stable funding factor to the
absolute fair value of those netting sets of derivative contracts, gross of any collateral posted, where those netting
sets have a negative fair value. For the purposes of this paragraph, institutions shall determine the fair value as
gross of any collateral posted or settlement payments and receipts related to market valuation changes of such
contracts.
Article 428t
7 % required stable funding factor
Unencumbered assets that are eligible as level 1 extremely high quality covered bonds pursuant to the delegated
act referred to in Article 460(1) shall be subject to a 7 % required stable funding factor, regardless of whether
they comply with the operational requirements and with the requirements on the composition of the liquidity
buffer as set out in that delegated act.
Article 428u
7,5 % required stable funding factor
Trade finance off-balance-sheet related products as referred to in Annex I with a residual maturity of at least six
months but less than one year shall be subject to a 7,5 % required stable funding factor.
Article 428v
10 % required stable funding factor
The following assets and off-balance-sheet items shall be subject to a 10 % required stable funding factor:
(a) monies due from transactions with financial customers that have a residual maturity of less than six months
other than those referred to in point (g) of Article 428r(1) and in point (b) of Article 428s(1);
(b) trade finance on-balance-sheet related products with a residual maturity of less than six months;
(c) trade finance off-balance-sheet related products as referred to in Annex I with a residual maturity of one year
or more.
Article 428w
12 % required stable funding factor
Unencumbered shares or units in CIUs that are eligible for a 12 % haircut for the calculation of the liquidity
coverage ratio in accordance with the delegated act referred to in Article 460(1) shall be subject to a 12 %
required stable funding factor, regardless of whether they comply with the operational requirements and with the
requirements on the composition of the liquidity buffer as set out in that delegated act.
Article 428x
15 % required stable funding factor
Unencumbered assets that are eligible as level 2A assets pursuant to the delegated act referred to in Article 460(1)
shall be subject to a 15 % required stable funding factor, regardless of whether they comply with the operational
requirements and with the requirements on the composition of the liquidity buffer as set out in that delegated act.
Article 428y
20 % required stable funding factor
Unencumbered shares or units in CIUs that are eligible for a 20 % haircut for the calculation of the liquidity
coverage ratio in accordance with the delegated act referred to in Article 460(1) shall be subject to a 20 %
required stable funding factor, regardless of whether they comply with the operational requirements and with the
requirements on the composition of the liquidity buffer as set out in that delegated act.
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Article 428z
25 % required stable funding factor
Unencumbered level 2B securitisations pursuant to the delegated act referred to in Article 460(1) shall be subject
to a 25 % required stable funding factor, regardless of whether they comply with the operational requirements
and with the requirements on the composition of the liquidity buffer as set out in that delegated act.

Article 428aa
30 % required stable funding factor
The following assets shall be subject to a 30 % required stable funding factor:
(a) unencumbered high quality covered bonds pursuant to the delegated act referred to in Article 460(1),
regardless of whether they comply with the operational requirements and with the requirements on the
composition of the liquidity buffer as set out in that delegated act;
(b) unencumbered shares or units in CIUs that are eligible for a 30 % haircut for the calculation of the liquidity
coverage ratio in accordance with the delegated act referred to in Article 460(1), regardless of whether they
comply with the operational requirements and with the requirements on the composition of the liquidity
buffer as set out in that delegated act.
Article 428ab
35 % required stable funding factor
The following assets shall be subject to a 35 % required stable funding factor:
(a) unencumbered level 2B securitisations pursuant to the delegated act referred to in Article 460(1), regardless of
whether they comply with the operational requirements and with the requirements on the composition of the
liquidity buffer as set out in that delegated act;
(b) unencumbered shares or units in CIUs that are eligible for a 35 % haircut for the calculation of the liquidity
coverage ratio pursuant to the delegated act referred to in Article 460(1), regardless of whether they comply
with the operational requirements and with the requirements on the composition of the liquidity buffer as set
out in that delegated act.
Article 428ac
40 % required stable funding factor
Unencumbered shares or units in CIUs that are eligible for a 40 % haircut for the calculation of the liquidity
coverage ratio pursuant to the delegated act referred to in Article 460(1) shall be subject to a 40 % required stable
funding factor, regardless of whether they comply with the operational requirements and with the requirements
on the composition of the liquidity buffer as set out in that delegated act.

Article 428ad
50 % required stable funding factor
The following assets shall be subject to a 50 % required stable funding factor:
(a) unencumbered assets that are eligible as level 2B assets pursuant to the delegated act referred to in
Article 460(1), excluding level 2B securitisations and high quality covered bonds pursuant to that delegated
act, regardless of whether they comply with the operational requirements and with the requirements on the
composition of the liquidity buffer as set out in that delegated act;
(b) deposits held by the institution in another financial institution that fulfil the criteria for operational deposits
as set out in the delegated act referred to in Article 460(1);
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(c) monies due from transactions with a residual maturity of less than one year with:
(i)

the central government of a Member State or of a third country;

(ii) regional governments or local authorities in a Member State or in a third country;
(iii) public sector entities of a Member State or of a third country;
(iv) multilateral development banks referred to in Article 117(2) and international organisations referred to in
Article 118;
(v) non-financial corporates, retail customers and SMEs;
(vi) credit unions authorised by a competent authority, personal investment companies and clients that are
deposit brokers to the extent that those assets do not fall under point (b) of this paragraph;
(d) monies due from transactions with a residual maturity of at least six months but less than one year with:
(i)

the European Central Bank or the central bank of a Member State;

(ii) the central bank of a third country;
(iii) financial customers;
(e) trade finance on-balance-sheet related products with a residual maturity of at least six months but less than
one year;
(f) assets encumbered for a residual maturity of at least six months but less than one year, except where those
assets would be assigned a higher required stable funding factor in accordance with Articles 428ae to 428ah
if they were held unencumbered, in which case the higher required stable funding factor that would apply to
those assets if they were held unencumbered shall apply;
(g) any other assets with a residual maturity of less than one year, unless otherwise specified in Articles 428r
to 428ac.
Article 428ae
55 % required stable funding factor
Unencumbered shares or units in CIUs that are eligible for a 55 % haircut for the calculation of the liquidity
coverage ratio in accordance with the delegated act referred to in Article 460(1) shall be subject to a 55 %
required stable funding factor, regardless of whether they comply with the operational requirements and with the
requirements on the composition of the liquidity buffer as set out in that delegated act.
Article 428af
65 % required stable funding factor
The following assets shall be subject to a 65 % required stable funding factor:
(a) unencumbered loans secured by mortgages on residential property or unencumbered residential loans fully
guaranteed by an eligible protection provider as referred to in point (e) of Article 129(1) with a residual
maturity of one year or more, provided that those loans are assigned a risk weight of 35 % or less in
accordance with Chapter 2 of Title II of Part Three;
(b) unencumbered loans with a residual maturity of one year or more, excluding loans to financial customers and
loans referred to in Articles 428r to 428ad, provided that those loans are assigned a risk weight of 35 % or
less in accordance with Chapter 2 of Title II of Part Three.
Article 428ag
85 % required stable funding factor
The following assets and off-balance-sheet items shall be subject to a 85 % required stable funding factor:
(a) any assets and off-balance-sheet items, including cash, posted as initial margin for derivative contracts, unless
those assets would be assigned a higher required stable funding factor in accordance with Article 428ah if
held unencumbered, in which case the higher required stable funding factor that would apply to those assets
if they were held unencumbered shall apply;
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(b) any assets and off-balance-sheet items, including cash, posted as contribution to the default fund of a CCP,
unless those would be assigned a higher required stable funding factor in accordance with Article 428ah if
held unencumbered, in which case the higher required stable funding factor to be applied to the
unencumbered asset shall apply;
(c) unencumbered loans with a residual maturity of one year or more, excluding loans to financial customers and
loans referred to in Articles 428r to 428af, which are not past due for more than 90 days and which are
assigned a risk weight of more than 35 % in accordance with Chapter 2 of Title II of Part Three;
(d) trade finance on-balance-sheet related products, with a residual maturity of one year or more;
(e) unencumbered securities with a residual maturity of one year or more that are not in default in accordance
with Article 178 and that are not eligible as liquid assets pursuant to the delegated act referred to in
Article 460(1);
(f) unencumbered exchange-traded equities that are not eligible as level 2B assets pursuant to the delegated act
referred to in Article 460(1);
(g) physically traded commodities, including gold but excluding commodity derivatives;
(h) assets encumbered for a residual maturity of one year or more in a cover pool funded by covered bonds as
referred to in Article 52(4) of Directive 2009/65/EC or covered bonds which meet the eligibility requirements
for the treatment as set out in Article 129(4) or (5) of this Regulation.
Article 428ah
100 % required stable funding factor
1.

The following assets shall be subject to a 100 % required stable funding factor:

(a) unless otherwise specified in this Chapter, any assets encumbered for a residual maturity of one year or more;
(b) any assets other than those referred to in Articles 428r to 428ag, including loans to financial customers
having a residual contractual maturity of one year or more, non-performing exposures, items deducted from
own funds, fixed assets, non-exchange-traded equities, retained interest, insurance assets, defaulted securities.
2.
Institutions shall apply a 100 % required stable funding factor to the difference, if positive, between the sum
of fair values across all netting sets with positive fair value and the sum of fair values across all netting sets with
negative fair value calculated in accordance with Article 428d.
The following rules shall apply to the calculation referred to in the first subparagraph:
(a) variation margin received by institutions from their counterparties shall be deducted from the fair value of
a netting set with positive fair value where the collateral received as variation margin qualifies as a level 1
asset pursuant to the delegated act referred to in Article 460(1), excluding extremely high quality covered
bonds specified in that delegated act, and where institutions are legally entitled and operationally able to reuse
that collateral;
(b) all variation margin posted by institutions with their counterparties shall be deducted from the fair value of
a netting set with negative fair value.
CHAPTER 5
Derogation for small and non-complex institutions

Article 428ai
Derogation for small and non-complex institutions
By way of derogation from Chapters 3 and 4, small and non-complex institutions may choose, with the prior
permission of their competent authority, to calculate the ratio between an institution's available stable funding as
referred to in Chapter 6, and the institution's required stable funding as referred to in Chapter 7, expressed as
a percentage.
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A competent authority may require a small and non-complex institution to comply with the net stable funding
requirement based on an institution's available stable funding as referred to in Chapter 3 and the required stable
funding as referred to in Chapter 4 where it considers that the simplified methodology is not adequate to capture
the funding risks of that institution.
CHAPTER 6
Available stable funding for the simplified calculation of the net stable funding ratio

Section 1
General provisions
Article 428aj
Simplified calculation of the amount of available stable funding
1.
Unless otherwise specified in this Chapter, the amount of available stable funding shall be calculated by
multiplying the accounting value of various categories or types of liabilities and own funds by the available stable
funding factors to be applied under Section 2. The total amount of available stable funding shall be the sum of
the weighted amounts of liabilities and own funds.
2.
Bonds and other debt securities that are issued by the institution, sold exclusively in the retail market, and
held in a retail account, may be treated as belonging to the appropriate retail deposit category. Limitations shall
be in place, such that those instruments cannot be bought and held by parties other than retail customers.
Article 428ak
Residual maturity of a liability or own funds
1.
Unless otherwise specified in this Chapter, institutions shall take into account the residual contractual
maturity of their liabilities and own funds to determine the available stable funding factors to be applied under
Section 2.
2.
Institutions shall take into account existing options in determining the residual maturity of a liability or of
own funds. They shall do so on the assumption that the counterparty will redeem call options at the earliest
possible date. For options exercisable at the discretion of the institution, the institution and the competent
authorities shall take into account reputational factors that may limit an institution's ability not to exercise the
option, in particular market expectations that institutions should redeem certain liabilities before their maturity.
3.
Institutions shall treat deposits with fixed notice periods in accordance with their notice period, and shall
treat term deposits in accordance with their residual maturity. By way of derogation from paragraph 2 of this
Article, institutions shall not take into account options for early withdrawals where the depositor has to pay
a material penalty for early withdrawals which occur in less than one year, such penalty being laid down in the
delegated act referred to in Article 460(1), to determine the residual maturity of term retail deposits.
4.
In order to determine the available stable funding factors to be applied under Section 2, for liabilities with
a residual contractual maturity of one year or more, any portion that matures in less than six months and any
portion that matures between six months and less than one year, shall be treated as having a residual maturity of
less than six months and between six months and less than one year, respectively.
Section 2
Available stable funding factors
Article 428al
0 % available stable funding factor
1.
Unless otherwise specified in this Section, all liabilities without a stated maturity, including short positions
and open maturity positions, shall be subject to a 0 % available stable funding factor, with the exception of the
following:
(a) deferred tax liabilities, which shall be treated in accordance with the nearest possible date on which such
liabilities could be realised;
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(b) minority interests, which shall be treated in accordance with the term of the instrument concerned.
2.
Deferred tax liabilities and minority interests as referred to in paragraph 1 shall be subject to one of the
following factors:
(a) 0 %, where the effective residual maturity of the deferred tax liability or minority interest is less than one
year;
(b) 100 %, where the effective residual maturity of the deferred tax liability or minority interest is one year or
more.
3.

The following liabilities shall be subject to a 0 % available stable funding factor:

(a) trade date payables arising from purchases of financial instruments, of foreign currencies and of commodities,
that are expected to settle within the standard settlement cycle or period that is customary for the relevant
exchange or type of transaction, or that have failed to settle but are nonetheless expected to settle;
(b) liabilities that are categorised as being interdependent with assets in accordance with Article 428f;
(c) liabilities with a residual maturity of less than one year provided by:
(i)

the ECB or the central bank of a Member State;

(ii) the central bank of a third country;
(iii) financial customers;
(d) any other liabilities and capital items or instruments not referred to in this Article and Articles 428am
to 428ap.
4.
Institutions shall apply a 0 % available stable funding factor to the absolute value of the difference, if
negative, between the sum of fair values across all netting sets with positive fair value and the sum of fair values
across all netting sets with negative fair value calculated in accordance with Article 428d.
The following rules shall apply to the calculation referred to in the first subparagraph:
(a) variation margin received by institutions from their counterparties shall be deducted from the fair value of
a netting set with positive fair value where the collateral received as variation margin qualifies as a level 1
asset pursuant to the delegated act referred to in Article 460(1), excluding extremely high quality covered
bonds specified in that delegated act, and where institutions are legally entitled and operationally able to reuse
that collateral;
(b) all variation margin posted by institutions with their counterparties shall be deducted from the fair value of
a netting set with negative fair value.
Article 428am
50 % available stable funding factor
The following liabilities shall be subject to a 50 % available stable funding factor:
(a) deposits received that fulfil the criteria for operational deposits set out in the delegated act referred to in
Article 460(1);
(b) liabilities with a residual maturity of less than one year provided by:
(i)

the central government of a Member State or of a third country;

(ii) regional governments or local authorities in a Member State or in a third country;
(iii) public sector entities of a Member State or of a third country;
(iv) multilateral development banks referred to in Article 117(2) and international organisations referred to in
Article 118;
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(v) non-financial corporate customers;
(vi) credit unions authorised by a competent authority, personal investment companies and clients that are
deposit brokers, with the exception of deposits received, that fulfil the criteria for operational deposits as
set out in the delegated act referred to in Article 460(1).
Article 428an
90 % available stable funding factor
Sight retail deposits, retail deposits with a fixed notice period of less than one year and term retail deposits
having a residual maturity of less than one year that fulfil the relevant criteria for other retail deposits set out in
the delegated act referred to in Article 460(1) shall be subject to a 90 % available stable funding factor.
Article 428ao
95 % available stable funding factor
Sight retail deposits, retail deposits with a fixed notice period of less than one year and term retail deposits
having a residual maturity of less than one year that fulfil the relevant criteria for stable retail deposits set out in
the delegated act referred to in Article 460(1) shall be subject to a 95 % available stable funding factor.
Article 428ap
100 % available stable funding factor
The following liabilities and capital items and instruments shall be subject to a 100 % available stable funding
factor:
(a) the Common Equity Tier 1 items of the institution before the adjustments required pursuant to Articles 32
to 35, the deductions pursuant to Article 36 and the application of the exemptions and alternatives laid down
in Articles 48, 49 and 79;
(b) the Additional Tier 1 items of the institution before the deduction of the items referred to in Article 56 and
before Article 79 has been applied thereto, excluding any instruments with explicit or embedded options that,
if exercised, would reduce the effective residual maturity to less than one year;
(c) the Tier 2 items of the institution before the deductions referred to in Article 66 and before the application of
Article 79, having a residual maturity of one year or more, excluding any instruments with explicit or
embedded options that, if exercised, would reduce the effective residual maturity to less than one year;
(d) any other capital instruments of the institution with a residual maturity of one year or more, excluding any
instruments with explicit or embedded options that, if exercised, would reduce the effective residual maturity
to less than one year;
(e) any other secured and unsecured borrowings and liabilities with a residual maturity of one year or more,
including term deposits, unless otherwise specified in Articles 428al to 428ao.
CHAPTER 7
Required stable funding for the simplified calculation of the net stable funding ratio

Section 1
General provisions
Article 428aq
Simplified calculation of the amount of required stable funding
1.
Unless otherwise specified in this Chapter, for small and non-complex institutions the amount of required
stable funding shall be calculated by multiplying the accounting value of various categories or types of assets and
off-balance-sheet items by the required stable funding factors to be applied in accordance with Section 2. The
total amount of required stable funding shall be the sum of the weighted amounts of assets and off-balance-sheet
items.
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2.
Assets that institutions have borrowed, including in securities financing transactions, that are accounted for
in their balance sheet and on which they do not have beneficial ownership shall be excluded from the calculation
of the amount of required stable funding.
Assets that institutions have borrowed, including in securities financing transactions, that are not accounted for in
their balance sheet but on which they have beneficial ownership shall be subject to the required stable funding
factors to be applied under Section 2.
3.
Assets that institutions have lent, including in securities financing transactions, over which they retain
beneficial ownership, even where they do not remain on their balance sheet, shall be considered as encumbered
assets for the purposes of this Chapter and shall be subject to required stable funding factors to be applied under
Section 2. Otherwise, such assets shall be excluded from the calculation of the amount of required stable funding.
4.
Assets that are encumbered for a residual maturity of six months or longer shall be assigned either the
required stable funding factor that would be applied under Section 2 to those assets if they were held
unencumbered or the required stable funding factor that is otherwise applicable to those encumbered assets,
whichever factor is higher. The same shall apply where the residual maturity of the encumbered assets is shorter
than the residual maturity of the transaction that is the source of encumbrance.
Assets that have less than six months remaining in the encumbrance period shall be subject to the required stable
funding factors to be applied under Section 2 to the same assets if they were held unencumbered.
5.
Where an institution reuses or repledges an asset that was borrowed, including in securities financing
transactions, and that is accounted for off-balance-sheet, the transaction through which that asset has been
borrowed shall be treated as encumbered to the extent that the transaction cannot mature without the institution
returning the asset borrowed.
6.

The following assets shall be considered to be unencumbered:

(a) assets included in a pool which are available for immediate use as collateral to obtain additional funding
under committed or, where the pool is operated by a central bank, uncommitted but not yet funded credit
lines available to the institution, including assets placed by a credit institution with the central institution in
a cooperative network or institutional protection scheme;
(b) assets that the institution has received as collateral for credit risk mitigation purposes in secured lending,
secured funding or collateral exchange transactions and that the institution may dispose of;
(c) assets attached as non-mandatory over-collateralisation to a covered bond issuance.
For the purposes of point (a) of the first subparagraph of this paragraph, institutions shall assume that assets in
the pool are encumbered in order of increasing liquidity on the basis of the liquidity classification set out in the
delegated act referred to in Article 460(1), starting with assets ineligible for the liquidity buffer.
7.
In the case of non-standard, temporary operations conducted by the ECB or the central bank of
a Member State or the central bank of a third country in order to fulfil its mandate in a period of market-wide
financial stress or exceptional macroeconomic circumstances, the following assets may receive a reduced required
stable funding factor:
(a) by way of derogation from Article 428aw and from point (a) of Article 428az(1), assets encumbered for the
operations referred to in this subparagraph;
(b) by way of derogation from Article 428aw and from point (b) of Article 428ay, monies resulting from the
operations referred to in this subparagraph.
Competent authorities shall determine, in agreement with the central bank that is the counterparty to the
transaction the required stable funding factor to be applied to the assets referred to in points (a) and (b) of the
first subparagraph. For encumbered assets referred to in point (a) of the first subparagraph, the required stable
funding factor to be applied shall not be lower than the required stable funding factor that would apply under
Section 2 to those assets if they were held unencumbered.
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When applying a reduced required stable funding factor in accordance with the second subparagraph, competent
authorities shall closely monitor the impact of that reduced factor on institutions' stable funding positions and
take appropriate supervisory measures where necessary.

8.
Institutions shall exclude assets associated with collateral recognised as variation margin posted in
accordance with point (b) of Article 428k(4) and Article 428ah(2) or as initial margin posted or as contribution
to the default fund of a CCP in accordance with points (a) and (b) of Article 428ag from other parts of
calculation of the amount of required stable funding in accordance with this Chapter in order to avoid any double
counting.

9.
Institutions shall include in the calculation of the amount of required stable funding financial instruments,
foreign currencies and commodities for which a purchase order has been executed. They shall exclude from the
calculation of the amount of required stable funding financial instruments, foreign currencies and commodities
for which a sale order has been executed, provided that those transactions are not reflected as derivatives or
secured funding transactions on the institutions' balance sheet and that those transactions are to be reflected on
the institutions' balance sheet when settled.

10. Competent authorities may determine the required stable funding factors to be applied to off-balance-sheet
exposures that are not referred to in this Chapter to ensure that institutions hold an appropriate amount of
available stable funding for the portion of those exposures that are expected to require funding over the one-year
horizon of the net stable funding ratio. To determine those factors, competent authorities shall, in particular, take
into account the material reputational damage to the institution that could result from not providing that
funding.

Competent authorities shall report to EBA the types of off-balance-sheet exposures for which they have
determined the required stable funding factors at least once a year. They shall include in that report an
explanation of the methodology applied to determine those factors.

Article 428ar
Residual maturity of an asset
1.
Unless otherwise specified in this Chapter, institutions shall take into account the residual contractual
maturity of their assets and off-balance-sheet transactions when determining the required stable funding factors to
be applied to their assets and off-balance-sheet items under Section 2.

2.
Institutions shall treat assets that have been segregated in accordance with Article 11(3) of Regulation (EU)
No 648/2012 in accordance with the underlying exposure of those assets. Institutions shall, however, subject
those assets to higher required stable funding factors, depending on the term of encumbrance to be determined
by the competent authorities, who shall consider whether the institution is able to freely dispose of or exchange
such assets and shall consider the term of the liabilities to the institutions' customers to whom that segregation
requirement relates.

3.
When calculating the residual maturity of an asset, institutions shall take options into account, based on the
assumption that the issuer or counterparty will exercise any option to extend the maturity of an asset. For options
that are exercisable at the discretion of the institution, the institution and competent authorities shall take into
account reputational factors that may limit the institution's ability not to exercise the option, in particular
markets' and clients' expectations that the institution should extend the maturity of certain assets at their maturity
date.

4.
In order to determine the required stable funding factors to be applied in accordance with Section 2, for
amortising loans with a residual contractual maturity of one year or more, the portions that mature in less than
six months and between six months and less than one year shall be treated as having a residual maturity of less
than six months and between six months and less than one year respectively.
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Section 2
Required stable funding factors
Article 428as
0 % required stable funding factor
1.

The following assets shall be subject to a 0 % required stable funding factor:

(a) unencumbered assets that are eligible as level 1 high quality liquid assets pursuant to the delegated act
referred to in Article 460(1), excluding extremely high quality covered bonds specified in that delegated act,
regardless of whether they comply with the operational requirements as set out in that delegated act;
(b) all reserves held by the institution in the ECB or in the central bank of a Member State or the central bank of
a third country, including required reserves and excess reserves;
(c) all claims on the ECB, the central bank of a Member State or the central bank of a third country that have
a residual maturity of less than six months;
(d) assets that are categorised as being interdependent with liabilities in accordance with Article 428f.
2.
By way of derogation from point (b) of paragraph 1, competent authorities may decide, with the agreement
of the relevant central bank, to apply a higher required stable funding factor to required reserves, taking into
account, in particular, the extent to which reserve requirements exist over a one-year horizon and therefore
require associated stable funding.
For subsidiaries having their head office in a third country, where the required central bank reserves are subject to
a higher required stable funding factor under the net stable funding requirement set out in the national law of
that third country, that higher required stable funding factor shall be taken into account for consolidation
purposes.
Article 428at
5 % required stable funding factor
1.
The undrawn portion of committed credit and liquidity facilities specified in the delegated act referred to in
Article 460(1) shall be subject to a 5 % required stable funding factor.
2.
For all netting sets of derivative contracts, institutions shall apply a 5 % required stable funding factor to the
absolute fair value of those netting sets of derivative contracts, gross of any collateral posted, where those netting
sets have a negative fair value. For the purposes of this paragraph, institutions shall determine the fair value as
gross of any collateral posted or settlement payments and receipts related to market valuation changes of such
contracts.
Article 428au
10 % required stable funding factor
The following assets and off-balance-sheet items shall be subject to a 10 % required stable funding factor:
(a) unencumbered assets that are eligible as level 1 extremely high quality covered bonds pursuant to the
delegated act referred to in Article 460(1), regardless of whether they comply with the operational
requirements and with the requirements on the composition of the liquidity buffer as set out in that delegated
act;
(b) trade finance off-balance-sheet related products as referred to in Annex I.
Article 428av
20 % required stable funding factor
Unencumbered assets that are eligible as level 2A assets pursuant to the delegated act referred to in
Article 460(1), and unencumbered shares or units in CIUs pursuant to that delegated act shall be subject to
a 20 % required stable funding factor, regardless of whether they comply with the operational requirements and
with the requirements on the composition of the liquidity buffer as set out in that delegated act.
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Article 428aw
50 % required stable funding factor
The following assets shall be subject to a 50 % required stable funding factor:
(a) secured and unsecured loans with a residual maturity of less than one year and provided that they are
encumbered less than one year;
(b) any other assets with a residual maturity of less than one year, unless otherwise specified in Articles 428as
to 428av;
(c) assets encumbered for a residual maturity of at least six months but less than one year, except where those
assets would be assigned a higher required stable funding factor in accordance with Articles 428ax, 428ay
and 428az if they were held unencumbered, in which case the higher required stable funding factor that
would apply to those assets if they were held unencumbered shall apply.
Article 428ax
55 % required stable funding factor
Assets that are eligible as level 2B assets pursuant to the delegated act referred to in Article 460(1), and shares or
units in CIUs pursuant to that delegated act shall be subject to a 55 % required stable funding factor, regardless of
whether they comply with the operational requirements and with the requirements on the composition of the
liquidity buffer as set out in that delegated act, provided that they are encumbered less than one year.

Article 428ay
85 % required stable funding factor
The following assets and off-balance-sheet items shall be subject to a 85 % required stable funding factor:
(a) any assets and off-balance-sheet items, including cash, posted as initial margin for derivative contracts or
posted as contribution to the default fund of a CCP, unless those assets would be assigned a higher required
stable funding factor in accordance with Article 428az if held unencumbered, in which case the higher
required stable funding factor that would apply to those assets if they were held unencumbered shall apply;
(b) unencumbered loans with a residual maturity of one year or more, excluding loans to financial customers,
which are not past due for more than 90 days;
(c) trade finance on-balance-sheet related products, with a residual maturity of one year or more;
(d) unencumbered securities with a residual maturity of one year or more that are not in default in accordance
with Article 178 and that are not eligible as liquid assets pursuant to the delegated act referred to in
Article 460(1);
(e) unencumbered exchange-traded equities that are not eligible as level 2B assets pursuant to the delegated act
referred to in Article 460(1);
(f) physically traded commodities, including gold but excluding commodity derivatives.
Article 428az
100 % required stable funding factor
1.

The following assets shall be subject to a 100 % required stable funding factor:

(a) any assets encumbered for a residual maturity of one year or more;
(b) any assets other than those referred to in Articles 428as to 428ay, including loans to financial customers
having a residual contractual maturity of one year or more, non-performing exposures, items deducted from
own funds, fixed assets, non-exchange traded equities, retained interest, insurance assets, defaulted securities.
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2.
Institutions shall apply a 100 % required stable funding factor to the difference, if positive, between the sum
of fair values across all netting sets with positive fair value and the sum of fair values across all netting sets with
negative fair value calculated in accordance with Article 428d.
The following rules shall apply to the calculation referred to in the first subparagraph:
(a) variation margin received by institutions from their counterparties shall be deducted from the fair value of
a netting set with positive fair value where the collateral received as variation margin qualifies as a level 1
asset pursuant to the delegated act referred to in Article 460(1), excluding extremely high quality covered
bonds specified in that delegated act, and where institutions are legally entitled and operationally able to reuse
that collateral;
(b) all variation margin posted by institutions with their counterparties shall be deducted from the fair value of
a netting set with negative fair value.’;
(117) Part Seven is replaced by the following:
‘PART SEVEN
LEVERAGE

Article 429
Calculation of the leverage ratio
1.
Institutions shall calculate their leverage ratio in accordance with the methodology set out in paragraphs 2,
3 and 4.
2.
The leverage ratio shall be calculated as an institution's capital measure divided by that institution's total
exposure measure and shall be expressed as a percentage.
Institutions shall calculate the leverage ratio at the reporting reference date.
3.

For the purposes of paragraph 2, the capital measure shall be the Tier 1 capital.

4.

For the purposes of paragraph 2, the total exposure measure shall be the sum of the exposure values of:

(a) assets, excluding derivative contracts listed in Annex II, credit derivatives and the positions referred to in
Article 429e, calculated in accordance with Article 429b(1);
(b) derivative contracts listed in Annex II and credit derivatives, including those contracts and credit derivatives
that are off-balance-sheet, calculated in accordance with Articles 429c and 429d;
(c) add-ons for counterparty credit risk of securities financing transactions, including those that are off-balancesheet, calculated in accordance with Article 429e;
(d) off-balance-sheet items, excluding derivative contracts listed in Annex II, credit derivatives, securities financing
transactions and positions referred to in Articles 429d and 429g, calculated in accordance with Article 429f;
(e) regular-way purchases or sales awaiting settlement, calculated in accordance with Article 429g.
Institutions shall treat long settlement transactions in accordance with points (a) to (d) of the first subparagraph,
as applicable.
Institutions may reduce the exposure values referred to in points (a) and (d) of the first subparagraph by the
corresponding amount of general credit risk adjustments to on- and off-balance-sheet items, respectively, subject
to a floor of 0 where the credit risk adjustments have reduced the Tier 1 capital.
5.

By way of derogation from point (d) of paragraph 4, the following provisions shall apply:

(a) a derivative instrument that is considered an off-balance-sheet item in accordance with point (d) of
paragraph 4 but is treated as a derivative in accordance with the applicable accounting framework, shall be
subject to the treatment set out in that point;
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(b) where a client of an institution acting as a clearing member enters directly into a derivative transaction with
a CCP and the institution guarantees the performance of its client's trade exposures to the CCP arising from
that transaction, the institution shall calculate its exposure resulting from the guarantee in accordance with
point (b) of paragraph 4, as if that institution had entered directly into the transaction with the client,
including with regard to the receipt or provision of cash variation margin.
The treatment set out in point (b) of the first subparagraph shall also apply to an institution acting as a higherlevel client that guarantees the performance of its client's trade exposures.
For the purposes of point (b) of the first subparagraph and of the second subparagraph of this paragraph,
institutions may consider an affiliated entity as a client only where that entity is outside the regulatory scope of
consolidation at the level at which the requirement set out in point (d) of Article 92(3) is applied.
6.
For the purposes of point (e) of paragraph 4 of this Article and Article 429g, ‘regular-way purchase or sale’
means a purchase or a sale of a security under contracts for which the terms require delivery of the security
within the period established generally by law or convention in the marketplace concerned.
7.
Unless otherwise expressly provided for in this Part, institutions shall calculate the total exposure measure in
accordance with the following principles:
(a) physical or financial collateral, guarantees or credit risk mitigation purchased shall not be used to reduce the
total exposure measure;
(b) assets shall not be netted with liabilities.
8.
By way of derogation from point (b) of paragraph 7, institutions may reduce the exposure value of a prefinancing loan or an intermediate loan by the positive balance on the savings account of the debtor to which the
loan was granted and only include the resulting amount in the total exposure measure, provided that all the
following conditions are met:
(a) the granting of the loan is conditional upon the opening of the savings account at the institution granting the
loan and both the loan and the savings account are regulated by the same sectoral law;
(b) the balance on the savings account cannot be withdrawn, in part or in full, by the debtor for the entire
duration of the loan;
(c) the institution can unconditionally and irrevocably use the balance on the savings account to settle any claim
originating under the loan agreement in cases regulated by the sectoral law referred to in point (a), including
the case of non-payment by or the insolvency of the debtor.
‘Pre-financing loan’ or ‘intermediate loan’ means a loan that is granted to the borrower for a limited period of
time in order to bridge the borrower's financing gaps until the final loan is granted in accordance with the criteria
laid down in the sectoral law regulating such transactions.

Article 429a
Exposures excluded from the total exposure measure
1.
By way of derogation from Article 429(4), an institution may exclude any of the following exposures from
its total exposure measure:
(a) the amounts deducted from Common Equity Tier 1 items in accordance with point (d) of Article 36(1);
(b) the assets deducted in the calculation of the capital measure referred to in Article 429(3);
(c) exposures that are assigned a risk weight of 0 % in accordance with Article 113(6) or (7);
(d) where the institution is a public development credit institution, the exposures arising from assets that
constitute claims on central governments, regional governments, local authorities or public sector entities in
relation to public sector investments and promotional loans;
(e) where the institution is not a public development credit institution, the parts of exposures arising from
passing-through promotional loans to other credit institutions;
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the guaranteed parts of exposures arising from export credits that meet both of the following conditions:
(i) the guarantee is provided by an eligible provider of unfunded credit protection in accordance with
Articles 201 and 202, including by export credit agencies or by central governments;
(ii) a 0 % risk weight applies to the guaranteed part of the exposure in accordance with Article 114(2) or (4)
or Article 116(4);

(g) where the institution is a clearing member of a QCCP, the trade exposures of that institution, provided that
they are cleared with that QCCP and meet the conditions set out in point (c) of Article 306(1);
(h) where the institution is a higher-level client within a multi-level client structure, the trade exposures to the
clearing member or to an entity that serves as a higher-level client to that institution, provided that the
conditions set out in Article 305(2) are met and provided that the institution is not obligated to reimburse its
client for any losses suffered in the event of default of either the clearing member or the QCCP;
(i)

fiduciary assets which meet all the following conditions:
(i)

they are recognised on the institution's balance sheet by national generally accepted accounting
principles, in accordance with Article 10 of Directive 86/635/EEC;

(ii) they meet the criteria for non-recognition set out in International Financial Reporting Standard (IFRS) 9,
as applied in accordance with Regulation (EC) No 1606/2002;
(iii) they meet the criteria for non-consolidation set out in IFRS 10, as applied in accordance with Regulation
(EC) No 1606/2002, where applicable;
(j)

exposures that meet all the following conditions:
(i)

they are exposures to a public sector entity;

(ii) they are treated in accordance with Article 116(4);
(iii) they arise from deposits that the institution is legally obliged to transfer to the public sector entity
referred to in point (i) for the purpose of funding general interest investments;
(k) the excess collateral deposited at tri-party agents that has not been lent out;
(l)

where under the applicable accounting framework an institution recognises the variation margin paid in cash
to its counterparty as a receivable asset, the receivable asset, provided that the conditions set out in points (a)
to (e) of Article 429c(3) are met;

(m) the securitised exposures from traditional securitisations that meet the conditions for significant risk transfer
set out in Article 244(2);
(n) the following exposures to the institution's central bank entered into after the exemption took effect and
subject to the conditions set out in paragraphs 5 and 6:
(i) coins and banknotes constituting legal currency in the jurisdiction of the central bank;
(ii) assets representing claims on the central bank, including reserves held at the central bank;
(o) where the institution is authorised in accordance with Article 16 and point (a) of Article 54(2) of Regulation
(EU) No 909/2014, the institution's exposures due to banking-type ancillary services listed in point (a) of
Section C of the Annex to that Regulation which are directly related to the core or ancillary services listed in
Sections A and B of that Annex;
(p) where the institution is designated in accordance with point (b) of Article 54(2) of Regulation (EU)
No 909/2014, the institution's exposures due to banking-type ancillary services listed in point (a) of Section
C of the Annex to that Regulation which are directly related to the core or ancillary services of a central
securities depository, authorised in accordance with Article 16 of that Regulation, listed in Sections A and B
of that Annex.
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For the purposes of point (m) of the first subparagraph, institutions shall include any retained exposure in the
total exposure measure.
2.
For the purposes of points (d) and (e) of paragraph 1, ‘public development credit institution’ means a credit
institution that meets all the following conditions:
(a) it has been established by a Member State's central government, regional government or local authority;
(b) its activity is limited to advancing specified objectives of financial, social or economic public policy in
accordance with the laws and provisions governing that institution, including articles of association, on
a non-competitive basis;
(c) its goal is not to maximise profit or market share;
(d) subject to Union State aid rules, the central government, regional government or local authority has an
obligation to protect the credit institution's viability or directly or indirectly guarantees at least 90 % of the
credit institution's own funds requirements, funding requirements or promotional loans granted;
(e) it does not take covered deposits as defined in point (5) of Article 2(1) of Directive 2014/49/EU or in
national law implementing that Directive that may be classified as fixed term or savings deposits from
consumers as defined in point (a) of Article 3 of Directive 2008/48/EC of the European Parliament and of the
Council (*).
For the purposes of point (b) of the first subparagraph, public policy objectives may include the provision of
financing for promotional or development purposes to specified economic sectors or geographical areas of the
relevant Member State.
For the purposes of points (d) and (e) of the first subparagraph, and without prejudice to the Union State aid
rules and the obligations of the Member States thereunder, competent authorities may, upon request of an
institution, treat an organisationally, structurally and financially independent and autonomous unit of that
institution as a public development credit institution, provided that the unit fulfils all the conditions listed in the
first subparagraph and that such treatment does not affect the effectiveness of the supervision of that institution.
Competent authorities shall without delay notify the Commission and EBA of any decision to treat, for the
purposes of this subparagraph, a unit of an institution as a public development credit institution. The competent
authority shall annually review such decision.
3.
For the purposes of points (d) and (e) of paragraph 1 and point (d) of paragraph 2, ‘promotional loan’
means a loan granted by a public development credit institution or an entity set up by the central government,
regional government or local authority of a Member State, directly or through an intermediate credit institution
on a non-competitive, not-for-profit basis, in order to promote the public policy objectives of the central
government, regional government or local authority in a Member State.
4.
Institutions shall not exclude the trade exposures referred to in points (g) and (h) of paragraph 1 of this
Article, where the condition set out in the third subparagraph of Article 429(5) is not met.
5.
Institutions may exclude the exposures listed in point (n) of paragraph 1 where both of the following
conditions are met:
(a) the institution's competent authority has determined, after consultation with the relevant central bank, and
publicly declared that exceptional circumstances exist that warrant the exclusion in order to facilitate the
implementation of monetary policies;
(b) the exemption is granted for a limited period of time not exceeding one year.
6.

The exposures to be excluded under point (n) of paragraph 1 shall meet both of the following conditions:

(a) they are denominated in the same currency as the deposits taken by the institution;
(b) their average maturity does not significantly exceed the average maturity of the deposits taken by the
institution.
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7.
By way of derogation from point (d) of Article 92(1), where an institution excludes the exposures referred to
in point (n) of paragraph 1 of this Article, it shall at all times satisfy the following adjusted leverage ratio
requirement for the duration of the exclusion:
aLR ¼ 3 % �

EMLR
EMLR − CB

where:
aLR

= the adjusted leverage ratio;

EMLR

= the institution's total exposure measure as defined in Article 429(4), including the exposures excluded
in accordance with point (n) of paragraph 1 of this Article; and

CB

= the amount of exposures excluded in accordance with point (n) of paragraph 1 of this Article.

Article 429b
Calculation of the exposure value of assets
1.
Institutions shall calculate the exposure value of assets, excluding derivative contracts listed in Annex II,
credit derivatives and the positions referred to in Article 429e in accordance with the following principles:
(a) the exposure values of assets means an exposure value as referred to in the first sentence of Article 111(1);
(b) securities financing transactions shall not be netted.
2.
A cash pooling arrangement offered by an institution does not violate the condition set out in point (b) of
Article 429(7) only where the arrangement meets both of the following conditions:
(a) the institution offering the cash pooling arrangement transfers the credit and debit balances of several
individual accounts of entities of a group included in the arrangement (‘original accounts’) into a separate,
single account and thereby sets the balances of the original accounts to zero;
(b) the institution carries out the actions referred to in point (a) of this subparagraph on a daily basis.
For the purposes of this paragraph and paragraph 3, cash pooling arrangement means an arrangement whereby
the credit or debit balances of several individual accounts are combined for the purposes of cash or liquidity
management.

3.
By way of derogation from paragraph 2 of this Article, a cash pooling arrangement that does not meet the
condition set out in point (b) of that paragraph, but meets the condition set out in point (a) of that paragraph,
does not violate the condition set out in point (b) of Article 429(7), provided that the arrangement meets all the
following conditions:
(a) the institution has a legally enforceable right to set off the balances of the original accounts through the
transfer into a single account at any point in time;
(b) there are no maturity mismatches between the balances of the original accounts;
(c) the institution charges or pays interest based on the combined balance of the original accounts;
(d) the competent authority of the institution considers that the frequency by which the balances of all original
accounts are transferred is adequate for the purpose of including only the combined balance of the cash
pooling arrangement in the total exposure measure.
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4.
By way of derogation from point (b) of paragraph 1, institutions may calculate the exposure value of cash
receivable and cash payable under securities financing transactions with the same counterparty on a net basis
only where all the following conditions are met:
(a) the transactions have the same explicit final settlement date;
(b) the right to set off the amount owed to the counterparty with the amount owed by the counterparty is legally
enforceable in the normal course of business and in the event of default, insolvency and bankruptcy;
(c) the counterparties intend to settle on a net basis or to settle simultaneously, or the transactions are subject to
a settlement mechanism that results in the functional equivalent of net settlement.
5.
For the purposes of point (c) of paragraph 4, institutions may consider that a settlement mechanism results
in the functional equivalent of net settlement only where, on the settlement date, the net result of the cash flows
of the transactions under that mechanism is equal to the single net amount under net settlement and all the
following conditions are met:
(a) the transactions are settled through the same settlement system or settlement systems using a common
settlement infrastructure;
(b) the settlement arrangements are supported by cash or intraday credit facilities intended to ensure that the
settlement of the transactions will occur by the end of the business day;
(c) any issues arising from the securities legs of the securities financing transactions do not interfere with the
completion of the net settlement of the cash receivables and payables.
The condition set out in point (c) of the first subparagraph is met only where the failure of any securities
financing transaction in the settlement mechanism may delay settlement of only the matching cash leg or may
create an obligation to the settlement mechanism, supported by an associated credit facility.
Where there is a failure of the securities leg of a securities financing transaction in the settlement mechanism at
the end of the window for settlement in the settlement mechanism, institutions shall split out this transaction and
its matching cash leg from the netting set and treat them on a gross basis.

Article 429c
Calculation of the exposure value of derivatives
1.
Institutions shall calculate the exposure value of derivative contracts listed in Annex II and of credit
derivatives, including those that are off-balance-sheet, in accordance with the method set out in Section 3 of
Chapter 6 of Title II of Part Three.
When calculating the exposure value, institutions may take into account the effects of contracts for novation and
other netting agreements in accordance with Article 295. Institutions shall not take into account cross-product
netting, but may net within the product category as referred to in point (25)(c) of Article 272 and credit
derivatives where they are subject to a contractual cross-product netting agreement as referred to in point (c) of
Article 295.
Institutions shall include in the total exposure measure sold options even where their exposure value can be set to
zero in accordance with the treatment laid down in Article 274(5).
2.
Where the provision of collateral related to derivative contracts reduces the amount of assets under the
applicable accounting framework, institutions shall reverse that reduction.
3.
For the purposes of paragraph 1 of this Article, institutions calculating the replacement cost of derivative
contracts in accordance with Article 275 may recognise only collateral received in cash from their counterparties
as the variation margin referred to in Article 275, where the applicable accounting framework has not already
recognised the variation margin as a reduction of the exposure value and where all the following conditions are
met:
(a) for trades not cleared through a QCCP, the cash received by the recipient counterparty is not segregated;
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(b) the variation margin is calculated and exchanged at least daily based on a mark-to-market valuation of
derivatives positions;
(c) the variation margin received is in a currency specified in the derivative contract, governing master netting
agreement, credit support annex to the qualifying master netting agreement or as defined by any netting
agreement with a QCCP;
(d) the variation margin received is the full amount that would be necessary to extinguish the mark-to-market
exposure of the derivative contract subject to the threshold and minimum transfer amounts that are
applicable to the counterparty;
(e) the derivative contract and the variation margin between the institution and the counterparty to that contract
are covered by a single netting agreement that the institution may treat as risk-reducing in accordance with
Article 295.
Where an institution provides cash collateral to a counterparty and that collateral meets the conditions set out in
points (a) to (e) of the first subparagraph, the institution shall consider that collateral as the variation margin
posted with the counterparty and shall include it in the calculation of the replacement cost.
For the purposes of point (b) of the first subparagraph, an institution shall be considered to have met the
condition set out therein where the variation margin is exchanged on the morning of the trading day following
the trading day on which the derivative contract was stipulated, provided that the exchange is based on the value
of the contract at the end of the trading day on which the contract was stipulated.
For the purposes of point (d) of the first subparagraph, where a margin dispute arises, institutions may recognise
the amount of non-disputed collateral that has been exchanged.
4.
For the purposes of paragraph 1 of this Article, institutions shall not include collateral received in the
calculation of NICA as defined in point (12a) of Article 272, except in the case of derivative contracts with clients
where those contracts are cleared by a QCCP.
5.
For the purposes of paragraph 1 of this Article, institutions shall set the value of the multiplier used in the
calculation of the potential future exposure in accordance with Article 278(1) to one, except in the case of
derivative contracts with clients where those contracts are cleared by a QCCP.
6.
By way of derogation from paragraph 1 of this Article, institutions may use the method set out in Section 4
or 5 of Chapter 6 of Title II of Part Three to determine the exposure value of derivative contracts listed in
points 1 and 2 of Annex II, but only where they also use that method for determining the exposure value of
those contracts for the purpose of meeting the own funds requirements set out in Article 92.
Where institutions apply one of the methods referred to in the first subparagraph, they shall not reduce the total
exposure measure by the amount of margin they have received.

Article 429d
Additional provisions on the calculation of the exposure value of written credit derivatives
1.
For the purposes of this Article, ‘written credit derivative’ means any financial instrument through which an
institution effectively provides credit protection including credit default swaps, total return swaps and options
where the institution has the obligation to provide credit protection under conditions specified in the options
contract.
2.
In addition to the calculation laid down in Article 429c, institutions shall include in the calculation of the
exposure value of written credit derivatives the effective notional amounts referenced in the written credit
derivatives reduced by any negative fair value changes that have been incorporated in Tier 1 capital with respect
to those written credit derivatives.
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Institutions shall calculate the effective notional amount of written credit derivatives by adjusting the notional
amount of those derivatives to reflect the true exposure of the contracts that are leveraged or otherwise enhanced
by the structure of the transaction.
3.
Institutions may fully or partly reduce the exposure value calculated in accordance with paragraph 2 by the
effective notional amount of purchased credit derivatives, provided that all the following conditions are met:
(a) the remaining maturity of the purchased credit derivative is equal to or greater than the remaining maturity
of the written credit derivative;
(b) the purchased credit derivative is otherwise subject to the same or more conservative material terms as those
in the corresponding written credit derivative;
(c) the purchased credit derivative is not purchased from a counterparty that would expose the institution to
Specific Wrong-Way risk, as defined in point (b) of Article 291(1);
(d) where the effective notional amount of the written credit derivative is reduced by any negative change in fair
value incorporated in the institution's Tier 1 capital, the effective notional amount of the purchased credit
derivative is reduced by any positive fair value change that has been incorporated in Tier 1 capital;
(e) the purchased credit derivative is not included in a transaction that has been cleared by the institution on
behalf of a client or that has been cleared by the institution in its role as a higher-level client in a multi-level
client structure and for which the effective notional amount referenced by the corresponding written credit
derivative is excluded from the total exposure measure in accordance with point (g) or (h) of the first
subparagraph of Article 429a(1), as applicable.
For the purpose of calculating the potential future exposure in accordance with Article 429c(1), institutions may
exclude from the netting set the portion of a written credit derivative which is not offset in accordance with the
first subparagraph of this paragraph and for which the effective notional amount is included in the total exposure
measure.
4.
For the purposes of point (b) of paragraph 3, ‘material term’ means any characteristic of the credit derivative
that is relevant to the valuation thereof, including the level of subordination, the optionality, the credit events, the
underlying reference entity or pool of entities, and the underlying reference obligation or pool of obligations, with
the exception of the notional amount and the residual maturity of the credit derivative. Two reference names shall
be the same only where they refer to the same legal entity.
5.
By way of derogation from point (b) of paragraph 3, institutions may use purchased credit derivatives on
a pool of reference names to offset written credit derivatives on individual reference names within that pool
where the pool of reference entities and the level of subordination in both transactions are the same.
6.
Institutions shall not reduce the effective notional amount of written credit derivatives where they buy credit
protection through a total return swap and record the net payments received as net income, but do not record
any offsetting deterioration in the value of the written credit derivative in Tier 1 capital.
7.
In the case of purchased credit derivatives on a pool of reference obligations, institutions may reduce the
effective notional amount of written credit derivatives on individual reference obligations by the effective notional
amount of purchased credit derivatives in accordance with paragraph 3 only where the protection purchased is
economically equivalent to buying protection separately on each of the individual obligations in the pool.

Article 429e
Counterparty credit risk add-on for securities financing transactions
1.
In addition to the calculation of the exposure value of securities financing transactions, including those that
are off-balance-sheet in accordance with Article 429b(1), institutions shall include in the total exposure measure
an add-on for counterparty credit risk calculated in accordance with paragraph 2 or 3 of this Article, as
applicable.
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2.
Institutions shall calculate the add-on for transactions with a counterparty that are not subject to a master
netting agreement that meets the conditions set out in Article 206 on a transaction-by-transaction basis in
accordance with the following formula:
E*i ¼ maxf0, Ei − Ci g
where:
E*i

= the add-on;

i

= the index that denotes the transaction;

Ei

= the fair value of securities or cash lent to the counterparty under transaction i; and

Ci

= the fair value of securities or cash received from the counterparty under transaction i.

Institutions may set E*i equal to zero where Ei is the cash lent to a counterparty and the associated cash receivable
is not eligible for the netting treatment set out in Article 429b(4).
3.
Institutions shall calculate the add-on for transactions with a counterparty that are subject to a master
netting agreement that meets the conditions set out in Article 206 on an agreement-by-agreement basis in
accordance with the following formula:
(
*
i

X

E ¼ max 0,

Ei −
i

)

X
Ci
i

where:
E*i

= the add-on;

i

= the index that denotes the netting agreement;

Ei

= the fair value of securities or cash lent to the counterparty for the transactions that are subject to master
netting agreement i; and

Ci

= the fair value of securities or cash received from the counterparty that is subject to master netting
agreement i.

4.
For the purposes of paragraphs 2 and 3, the term counterparty includes also tri-party agents that receive
collateral in deposit and manage the collateral in the case of tri-party transactions.
5.
By way of derogation from paragraph 1 of this Article, institutions may use the method set out in
Article 222, subject to a 20 % floor for the applicable risk weight, to determine the add-on for securities
financing transactions including those that are off-balance-sheet. Institutions may use that method only where
they also use it for calculating the exposure value of those transactions for the purpose of meeting the own funds
requirements as set out in points (a), (b) and (c) of Article 92(1).
6.
Where sale accounting is achieved for a repurchase transaction under the applicable accounting framework,
the institution shall reverse all sales-related accounting entries.
7.
Where an institution acts as an agent between two parties in a securities financing transaction, including an
off-balance-sheet transaction, the following provisions shall apply to the calculation of the institution's total
exposure measure:
(a) where the institution provides an indemnity or guarantee to one of the parties in the securities financing
transaction and the indemnity or guarantee is limited to any difference between the value of the security or
cash the party has lent and the value of collateral the borrower has provided, the institution shall only include
the add-on calculated in accordance with paragraph 2 or 3, as applicable, in the total exposure measure;
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(b) where the institution does not provide an indemnity or guarantee to any of the involved parties, the
transaction shall not be included in the total exposure measure;
(c) where the institution is economically exposed to the underlying security or the cash in the transaction to an
amount greater than the exposure covered by the add-on, it shall include in the total exposure measure also
the full amount of the security or the cash to which it is exposed;
(d) where the institution acting as agent provides an indemnity or guarantee to both parties involved in
a securities financing transaction, the institution shall calculate its total exposure measure in accordance with
points (a), (b) and (c) separately for each party involved in the transaction.
Article 429f
Calculation of the exposure value of off-balance-sheet items
1.
Institutions shall calculate, in accordance with Article 111(1), the exposure value of off-balance-sheet items,
excluding derivative contracts listed in Annex II, credit derivatives, securities financing transactions and positions
referred to in Article 429d.
Where a commitment refers to the extension of another commitment, Article 166(9) shall apply.
2.
By way of derogation from paragraph 1, institutions may reduce the credit exposure equivalent amount of
an off-balance-sheet item by the corresponding amount of specific credit risk adjustments. The calculation shall
be subject to a floor of zero.
3.
By way of derogation from paragraph 1 of this Article, institutions shall apply a conversion factor of 10 %
to low-risk off-balance-sheet items referred to in point (d) of Article 111(1).

Article 429g
Calculation of the exposure value of regular-way purchases and sales awaiting settlement
1.
Institutions shall treat cash related to regular-way sales and securities related to regular-way purchases which
remain on the balance sheet until the settlement date as assets in accordance with point (a) of Article 429(4).
2.
Institutions that, in accordance with the applicable accounting framework, apply trade date accounting to
regular-way purchases and sales which are awaiting settlement shall reverse out any offsetting between cash
receivables for regular-way sales awaiting settlement and cash payables for regular-way purchase awaiting
settlement allowed under that framework. After institutions have reversed out the accounting offsetting, they may
offset between those cash receivables and cash payables where both the related regular-way sales and purchases
are settled on a delivery-versus-payment basis.
3.
Institutions that, in accordance with the applicable accounting framework, apply settlement date accounting
to regular-way purchases and sales which are awaiting settlement shall include in the total exposure measure the
full nominal value of commitments to pay related to regular-way purchases.
Institutions may offset the full nominal value of the commitments to pay related to regular-way purchases by the
full nominal value of cash receivables related to regular-way sales awaiting settlement only where both of the
following conditions are met:
(a) both the regular-way purchases and sales are settled on a delivery-versus-payment basis;
(b) the financial assets bought and sold that are associated with cash payables and receivables are fair valued
through profit and loss and included in the institution's trading book.
(*) Directive 2008/48/EC of the European Parliament and of the Council of 23 April 2008 on credit agreements
for consumers and repealing Council Directive 87/102/EEC (OJ L 133, 22.5.2008, p. 66).’
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(118) the following part is inserted after Article 429g:
‘PART SEVEN A
REPORTING REQUIREMENTS

Article 430
Reporting on prudential requirements and financial information
1.

Institutions shall report to their competent authorities on:

(a) own funds requirements, including the leverage ratio, as set out in Article 92 and Part Seven;
(b) the requirements laid down in Articles 92a and 92b, for institutions that are subject to those requirements;
(c) large exposures as set out in Article 394;
(d) liquidity requirements as set out in Article 415;
(e) the aggregate data for each national immovable property market as set out in Article 430a(1);
(f) the requirements and guidance set out in Directive 2013/36/EU qualified for standardised reporting, except
for any additional reporting requirement under point (j) of Article 104(1) of that Directive;
(g) the level of asset encumbrance, including a breakdown by the type of asset encumbrance, such as repurchase
agreements, securities lending, securitised exposures or loans.
Institutions exempted in accordance with Article 6(5) shall not be subject to the reporting requirement on the
leverage ratio set out in point (a) of the first subparagraph of this paragraph on an individual basis.
2.
In addition to the reporting on the leverage ratio referred to in point (a) of the first subparagraph of
paragraph 1 and in order to enable the competent authorities to monitor leverage ratio volatility, in particular
around reporting reference dates, large institutions shall report specific components of the leverage ratio to their
competent authorities based on averages over the reporting period and the data used to calculate those averages.
3.
In addition to the reporting on prudential requirements referred to in paragraph 1 of this Article,
institutions shall report financial information to their competent authorities where they are one of the following:
(a) an institution that is subject to Article 4 of Regulation (EC) No 1606/2002;
(b) a credit institution that prepares its consolidated accounts in accordance with the international accounting
standards pursuant to point (b) of Article 5 of Regulation (EC) No 1606/2002.
4.
Competent authorities may require credit institutions that determine their own funds on a consolidated
basis in accordance with international accounting standards pursuant to Article 24(2) to report financial
information in accordance with this Article.
5.
The reporting on financial information referred to in paragraphs 3 and 4 shall only comprise information
that is needed to provide a comprehensive view of the institution's risk profile and the systemic risks posed by
the institution to the financial sector or the real economy as set out in Regulation (EU) No 1093/2010.
6.
The reporting requirements laid down in this Article shall be applied to institutions in a proportionate
manner taking into account the report referred to in paragraph 8, having regard to their size, complexity and the
nature and level of risk of their activities.
7.
EBA shall develop draft implementing technical standards to specify the uniform reporting formats and
templates, the instructions and methodology on how to use those templates, the frequency and dates of reporting,
the definitions and the IT solutions for the reporting referred to in paragraphs 1 to 4.
Any new reporting requirements set out in such implementing technical standards shall not be applicable earlier
than six months from the date of their entry into force.
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For the purposes of paragraph 2, the draft implementing technical standards shall specify which components of
the leverage ratio shall be reported using day-end or month-end values. For that purpose, EBA shall take into
account both of the following:
(a) how susceptible a component is to significant temporary reductions in transaction volumes that could result
in an underrepresentation of the risk of excessive leverage at the reporting reference date;
(b) developments and findings at international level.
EBA shall submit to the Commission the draft implementing technical standards referred to in this paragraph
by 28 June 2021, except in relation to the following:
(a) the leverage ratio, which shall be submitted by 28 June 2020;
(b) the obligations laid down in Articles 92a and 92b, which shall be submitted by 28 June 2020.
Power is conferred on the Commission to adopt the implementing technical standards referred to in the first
subparagraph in accordance with Article 15 of Regulation (EU) No 1093/2010.

8.
EBA shall assess the costs and benefits of the reporting requirements laid down in Commission
Implementing Regulation (EU) No 680/2014 (*) in accordance with this paragraph and report its findings to the
Commission by 28 June 2020. That assessment shall be carried out in particular in relation to small and noncomplex institutions. For those purposes, the report shall:
(a) classify institutions into categories based on their size, complexity and the nature and level of risk of their
activities;
(b) measure the reporting costs incurred by each category of institutions during the relevant period to meet the
reporting requirements set out in Implementing Regulation (EU) No 680/2014, taking into account the
following principles:
(i)

the reporting costs shall be measured as the ratio of the reporting costs relative to the institution's total
costs during the relevant period;

(ii) the reporting costs shall comprise all expenditure related to the implementation and operation on an ongoing basis of the reporting systems, including expenditure on staff, IT systems, legal, accounting,
auditing and consultancy services;
(iii) the relevant period shall refer to each annual period during which institutions have incurred reporting
costs to prepare for the implementation of the reporting requirements laid down in Implementing
Regulation (EU) No 680/2014 and to continue operating the reporting systems on an on-going basis;
(c) assess whether the reporting costs incurred by each category of institutions were proportionate with regard to
the benefits delivered by the reporting requirements for the purposes of prudential supervision;
(d) assess the effects of a reduction of reporting requirement on costs and supervisory effectiveness; and
(e) make recommendations on how to reduce reporting requirements at least for small and non-complex
institutions, to which end EBA shall target an expected average cost reduction of at least 10 % but ideally
a 20 % cost reduction. EBA shall, in particular, assess whether:
(i) the reporting requirements referred to in point (g) of paragraph 1 could be waived for small and noncomplex institutions where asset encumbrance was below a certain threshold;
(ii) the reporting frequency required in accordance with points (a), (c), and (g) of paragraph 1 could be
reduced for small and non-complex institutions.
EBA shall accompany that report by draft implementing technical standards referred to in paragraph 7.
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9.
Competent authorities shall consult EBA on whether institutions, other than those referred to in
paragraphs 3 and 4, should report on financial information on a consolidated basis in accordance with
paragraph 3, provided that all the following conditions are met:
(a) the relevant institutions are not already reporting on a consolidated basis;
(b) the relevant institutions are subject to an accounting framework in accordance with Directive 86/635/EEC;
(c) financial reporting is considered necessary to provide a comprehensive view of the risk profile of those
institutions' activities and of the systemic risks they pose to the financial sector or the real economy as set out
in Regulation (EU) No 1093/2010.
EBA shall develop draft implementing technical standards to specify the formats and templates that institutions
referred to in the first subparagraph shall use for the purposes set out therein.
Power is conferred on the Commission to adopt the implementing technical standards referred to in the second
subparagraph in accordance with Article 15 of Regulation (EU) No 1093/2010.
10. Where a competent authority considers information not covered by the implementing technical standards
referred to in paragraph 7 as necessary for the purposes set out in paragraph 5, it shall notify EBA and the ESRB
of the additional information it considers necessary to include in the implementing technical standards referred to
in that paragraph.
11. Competent authorities may waive the requirement to submit any of the data points set out in the reporting
templates specified in the implementing technical standards referred to in this Article where those data points are
duplicative. For those purposes, duplicative data points shall refer to any data points which are already available
to the competent authorities by means other than by collecting those reporting templates, including where those
data points can be obtained from data that is already available to the competent authorities in different formats or
levels of granularity; the competent authority may only grant the waivers referred to in this paragraph if data
received, collated or aggregated through such alternative methods are identical to those data points which would
otherwise have to be reported in accordance with the respective implementing technical standards.
Competent authorities, resolution authorities and designated authorities shall make use of data exchange wherever
possible to reduce reporting requirements. The provisions on the exchange of information and professional
secrecy as laid down in Section II of Chapter I of Title VII of Directive 2013/36/EU shall apply.

Article 430a
Specific reporting obligations
1.
Institutions shall report to their competent authorities on an annual basis the following aggregate data for
each national immovable property market to which they are exposed:
(a) losses stemming from exposures for which an institution has recognised residential property as collateral, up
to the lower of the pledged amount and 80 % of the market value or 80 % of the mortgage lending value,
unless otherwise decided under Article 124(2);
(b) overall losses stemming from exposures for which an institution has recognised residential property as
collateral, up to the part of the exposure treated as fully secured by residential property in accordance with
Article 124(1);
(c) the exposure value of all outstanding exposures for which an institution has recognised residential property as
collateral limited to the part treated as fully secured by residential property in accordance with Article 124(1);
(d) losses stemming from exposures for which an institution has recognised immovable commercial property as
collateral, up to the lower of the pledged amount and 50 % of the market value or 60 % of the mortgage
lending value, unless otherwise decided under Article 124(2);
(e) overall losses stemming from exposures for which an institution has recognised immovable commercial
property as collateral, up to the part of the exposure treated as fully secured by immovable commercial
property in accordance with Article 124(1);
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(f) the exposure value of all outstanding exposures for which an institution has recognised immovable
commercial property as collateral limited to the part treated as fully secured by immovable commercial
property in accordance with Article 124(1).
2.
The data referred to in paragraph 1 shall be reported to the competent authority of the home Member State
of the relevant institution. Where an institution has a branch in another Member State, the data relating to that
branch shall also be reported to the competent authorities of the host Member State. The data shall be reported
separately for each immovable property market within the Union to which the relevant institution is exposed.
3.
The competent authorities shall publish annually on an aggregated basis the data specified in points (a) to (f)
of paragraph 1, together with historical data, where available. A competent authority shall, upon the request of
another competent authority in a Member State or EBA provide to that competent authority or EBA more
detailed information on the condition of the residential property or commercial immovable property markets in
that Member State.

Article 430b
Specific reporting requirements for market risk
1.
From the date of application of the delegated act referred to in Article 461a, institutions that do not meet
the conditions set out in Article 94(1) nor the conditions set out in Article 325a(1) shall report, for all their
trading book positions and all their non-trading book positions that are subject to foreign exchange or
commodity risks, the results of the calculations based on using the alternative standardised approach set out in
Chapter 1a of Title IV of Part Three on the same basis as such institutions report the obligations laid down in
points (b)(i) and (c) of Article 92(3).
2.
Institutions referred to in paragraph 1 of this Article shall report separately the calculations set out in points
(a), (b) and (c) of Article 325c(2) for the portfolio of all trading book positions or non-trading book positions that
are subject to foreign exchange and commodity risks.
3.
In addition to the requirement set out in paragraph 1 of this Article, from the end of a three-year-period
following the date of entry into force of the latest regulatory technical standards referred to in Articles 325bd(7),
325be(3), 325bf(9), 325bg(4), institutions shall report, for those positions assigned to trading desks for which
they have been granted permission by the competent authorities to use the alternative internal model approach in
accordance with Article 325az(2), the results of the calculations based on using that approach set out in
Chapter 1b of Title IV of Part Three on the same basis as such institutions report the obligations laid down in
points (b)(i) and (c) of Article 92(3).
4.
For the purposes of the reporting requirement in paragraph 3 of this Article, institutions shall report
separately the calculations set out in points (a)(i), (a)(ii), (b)(i) and (b)(ii) of Article 325ba(1) and for the portfolio
of all trading book positions or non-trading book positions that are subject to foreign exchange and commodity
risks assigned to trading desks for which the institution has been granted permission by the competent authorities
to use the alternative internal model approach in accordance with Article 325az(2).
5.
Institutions may use in combination the approaches referred to in paragraphs 1 and 3 within a group,
provided that the calculation under the approach referred to in paragraph 1 does not exceed 90 % of the total
calculation. Otherwise, the institution shall use the approach referred to in paragraph 1 for all its trading book
positions and all its non-trading book positions that are subject to foreign exchange or commodity risk.
6.
EBA shall develop draft implementing technical standards, to specify the uniform reporting templates, the
instructions and methodology on how to use the templates, the frequency and dates of reporting, the definitions
and the IT solutions for the reporting referred to in this Article.
Any new reporting requirements set out in such implementing technical standards shall not be applicable earlier
than six months from the date of their entry into force.
EBA shall submit those draft implementing technical standards to the Commission by 30 June 2020.
Power is conferred on the Commission to adopt the implementing technical standards referred to in the first
subparagraph in accordance with Article 15 of Regulation (EU) No 1093/2010.
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Article 430c
Feasibility report on the integrated reporting system
1.
EBA shall prepare a report on feasibility regarding the development of a consistent and integrated system for
collecting statistical data, resolution data and prudential data and report its findings to the Commission
by 28 June 2020.
2.
When drafting the feasibility report, EBA shall involve competent authorities, as well as authorities that are
responsible for deposit guarantee schemes, resolution and in particular the ESCB. The report shall take into
account the previous work of the ESCB regarding integrated data collections and shall be based on an overall cost
and benefit analysis including as a minimum:
(a) an overview of the quantity and scope of the current data collected by the competent authorities in their
jurisdiction and of its origins and granularity;
(b) the establishment of a standard dictionary of the data to be collected, in order to increase the convergence of
reporting requirements as regards regular reporting obligations, and to avoid unnecessary queries;
(c) the establishment of a joint committee, including as a minimum EBA and the ESCB, for the development and
implementation of the integrated reporting system;
(d) the feasibility and possible design of a central data collection point for the integrated reporting system,
including requirements to ensure strict confidentiality of the data collected, strong authentication and
management of access rights to the system and cybersecurity, which:
(i)

contains a central data register with all statistical data, resolution data and prudential data in the
necessary granularity and frequency for the particular institution and is updated at necessary intervals;

(ii) serves as a point of contact for the competent authorities, where they receive, process and pool all data
queries, where queries can be matched with existing collected reported data and which allows the
competent authorities quick access to the requested information;
(iii) provides additional support to the competent authorities for the transmission of data queries to the
institutions and enters the requested data into the central data register;
(iv) holds a coordinating role for the exchange of information and data between competent authorities; and
(v) takes into account the proceedings and processes of competent authorities and transfers them into
a standardised system.
3.
By one year after the presentation of the report referred to in this Article, the Commission shall, if
appropriate and taking into account the feasibility report by EBA, submit to the European Parliament and to the
Council a legislative proposal for the establishment of a standardised and integrated reporting system for
reporting requirements.
(*) Commission Implementing Regulation (EU) No 680/2014 of 16 April 2014 laying down implementing
technical standards with regard to supervisory reporting of institutions according to Regulation (EU)
No 575/2013 of the European Parliament and of the Council (OJ L 191, 28.6.2014, p. 1).’;
(119) Part Eight is replaced by the following:
‘PART EIGHT
DISCLOSURE BY INSTITUTIONS
TITLE I
GENERAL PRINCIPLES

Article 431
Disclosure requirements and policies
1.
Institutions shall publicly disclose the information referred to in Titles II and III in accordance with the
provisions laid down in this Title, subject to the exceptions referred to in Article 432.
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2.
Institutions that have been granted permission by the competent authorities under Part Three for the
instruments and methodologies referred to in Title III of this Part shall publicly disclose the information laid
down therein.
3.
The management body or senior management shall adopt formal policies to comply with the disclosure
requirements laid down in this Part and put in place and maintain internal processes, systems and controls to
verify that the institutions' disclosures are appropriate and in compliance with the requirements laid down in this
Part. At least one member of the management body or senior management shall attest in writing that the relevant
institution has made the disclosures required under this Part in accordance with the formal policies and internal
processes, systems and controls. The written attestation and the key elements of the institution's formal policies
to comply with the disclosure requirements shall be included in institutions' disclosures.
Information to be disclosed in accordance with this Part shall be subject to the same level of internal verification
as that applicable to the management report included in the institution's financial report.
Institutions shall also have policies in place to verify that their disclosures convey their risk profile comprehen
sively to market participants. Where institutions find that the disclosures required under this Part do not convey
the risk profile comprehensively to market participants, they shall publicly disclose information in addition to the
information required to be disclosed under this Part. Nonetheless, institutions shall only be required to disclose
information that is material and not proprietary or confidential as referred to in Article 432.
4.
All quantitative disclosures shall be accompanied by a qualitative narrative and any other supplementary
information that may be necessary in order for the users of that information to understand the quantitative
disclosures, noting in particular any significant change in any given disclosure compared to the information
contained in the previous disclosures.
5.
Institutions shall, if requested, explain their rating decisions to SMEs and other corporate applicants for
loans, providing an explanation in writing when asked. The administrative costs of that explanation shall be
proportionate to the size of the loan.

Article 432
Non-material, proprietary or confidential information
1.
With the exception of the disclosures laid down in point (c) of Article 435(2) and in Articles 437 and 450,
institutions may omit one or more of the disclosures listed in Titles II and III where the information provided by
those disclosures is not regarded as material.
Information in disclosures shall be regarded as material where its omission or misstatement could change or
influence the assessment or decision of a user of that information relying on it for the purpose of making
economic decisions.
EBA shall issue guidelines, in accordance with Article 16 of Regulation (EU) No 1093/2010, on how institutions
have to apply materiality in relation to the disclosure requirements of Titles II and III.
2.
Institutions may also omit one or more items of information referred to in Titles II and III where those
items include information that is regarded as proprietary or confidential in accordance with this paragraph, except
for the disclosures laid down in Articles 437 and 450.
Information shall be regarded as proprietary to institutions where disclosing it publicly would undermine their
competitive position. Proprietary information may include information on products or systems that would render
the investments of institutions therein less valuable, if shared with competitors.
Information shall be regarded as confidential where the institutions are obliged by customers or other
counterparty relationships to keep that information confidential.
EBA shall issue guidelines, in accordance with Article 16 of Regulation (EU) No 1093/2010, on how institutions
have to apply proprietary and confidentiality in relation to the disclosure requirements of Titles II and III.
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3.
In the exceptional cases referred to in paragraph 2, the institution concerned shall state in its disclosures the
fact that specific items of information are not being disclosed and the reason for not disclosing those items, and
publish more general information about the subject matter of the disclosure requirement, except where that
subject matter is, in itself, proprietary or confidential.
Article 433
Frequency and scope of disclosures
Institutions shall publish the disclosures required under Titles II and III in the manner set out in Articles 433a,
433b and 433c.
Annual disclosures shall be published on the same date as the date on which institutions publish their financial
statements or as soon as possible thereafter.
Semi-annual and quarterly disclosures shall be published on the same date as the date on which the institutions
publish their financial reports for the corresponding period where applicable or as soon as possible thereafter.
Any delay between the date of publication of the disclosures required under this Part and the relevant financial
statements shall be reasonable and, in any event, shall not exceed the timeframe set by competent authorities
pursuant to Article 106 of Directive 2013/36/EU.
Article 433a
Disclosures by large institutions
1.

Large institutions shall disclose the information outlined below with the following frequency:

(a) all the information required under this Part on an annual basis;
(b) on a semi-annual basis the information referred to in:
(i)

point (a) of Article 437;

(ii)

point (e) of Article 438;

(iii) points (e) to (l) of Article 439;
(iv)

Article 440;

(v)

points (c), (e), (f) and (g) of Article 442;

(vi)

point (e) of Article 444;

(vii) Article 445;
(viii) point (a) and (b) of Article 448(1);
(ix)

point (j) to (l) of Article 449;

(x)

points (a) and (b) of Article 451(1);

(xi)

Article 451a(3);

(xii) point (g) of Article 452;
(xiii) points (f) to (j) of Article 453;
(xiv) points (d), (e) and (g) of Article 455;
(c) on a quarterly basis the information referred to in:
(i)

points (d) and (h) of Article 438;

(ii) the key metrics referred to in Article 447;
(iii) Article 451a(2).
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2.
By way of derogation from paragraph 1, large institutions other than G-SIIs that are non-listed institutions
shall disclose the information outlined below with the following frequency:
(a) all the information required under this Part on an annual basis;
(b) the key metrics referred to in Article 447 on a semi-annual basis.
3.
Large institutions that are subject to Article 92a or 92b shall disclose the information required under
Article 437a on a semi-annual basis, except for the key metrics referred to in point (h) of Article 447, which are
to be disclosed on a quarterly basis.
Article 433b
Disclosures by small and non-complex institutions
1.
Small and non-complex institutions shall disclose the information outlined below with the following
frequency:
(a) on an annual basis the information referred to in:
(i)

points (a), (e) and (f) of Article 435(1);

(ii) point (d) of Article 438;
(iii) points (a) to (d), (h), (i), (j) of Article 450(1);
(b) on a semi-annual basis the key metrics referred to in Article 447.
2.
By way of derogation from paragraph 1 of this Article, small and non-complex institutions that are nonlisted institutions shall disclose the key metrics referred to in Article 447 on an annual basis.
Article 433c
Disclosures by other institutions
1.
Institutions that are not subject to Article 433a or 433b shall disclose the information outlined below with
the following frequency:
(a) all the information required under this Part on an annual basis;
(b) the key metrics referred to in Article 447 on a semi-annual basis.
2.
By way of derogation from paragraph 1 of this Article, other institutions that are non-listed institutions
shall disclose the following information on an annual basis:
(a) points (a), (e) and (f) of Article 435(1);
(b) points (a, (b) and (c) of Article 435(2);
(c) point (a) of Article 437;
(d) points (c) and (d) of Article 438;
(e) the key metrics referred to in Article 447;
(f) points (a) to (d), (h) to (k) of Article 450(1).
Article 434
Means of disclosures
1.
Institutions shall disclose all the information required under Titles II and III in electronic format and in
a single medium or location. The single medium or location shall be a standalone document that provides
a readily accessible source of prudential information for users of that information or a distinctive section included
in or appended to the institutions' financial statements or financial reports containing the required disclosures and
being easily identifiable to those users.
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2.
Institutions shall make available on their website or, in the absence of a website, in any other appropriate
location an archive of the information required to be disclosed in accordance with this Part. That archive shall be
kept accessible for a period of time that shall be no less than the storage period set by national law for
information included in the institutions' financial reports.
Article 434a
Uniform disclosure formats
EBA shall develop draft implementing technical standards specifying uniform disclosure formats, and associated
instructions in accordance with which the disclosures required under Titles II and III shall be made.
Those uniform disclosure formats shall convey sufficiently comprehensive and comparable information for users
of that information to assess the risk profiles of institutions and their degree of compliance with the requirements
laid down in Parts One to Seven. To facilitate the comparability of information, the implementing technical
standards shall seek to maintain consistency of disclosure formats with international standards on disclosures.
Uniform disclosure formats shall be tabular where appropriate.
EBA shall submit those draft implementing technical standards to the Commission by 28 June 2020.
Power is conferred on the Commission to adopt those implementing technical standards in accordance with
Article 15 of Regulation (EU) No 1093/2010.
TITLE II
TECHNICAL CRITERIA ON TRANSPARENCY AND DISCLOSURE

Article 435
Disclosure of risk management objectives and policies
1.
Institutions shall disclose their risk management objectives and policies for each separate category of risk,
including the risks referred to in this Title. Those disclosures shall include:
(a) the strategies and processes to manage those categories of risks;
(b) the structure and organisation of the relevant risk management function including information on the basis of
its authority, its powers and accountability in accordance with the institution's incorporation and governing
documents;
(c) the scope and nature of risk reporting and measurement systems;
(d) the policies for hedging and mitigating risk, and the strategies and processes for monitoring the continuing
effectiveness of hedges and mitigants;
(e) a declaration approved by the management body on the adequacy of the risk management arrangements of
the relevant institution providing assurance that the risk management systems put in place are adequate with
regard to the institution's profile and strategy;
(f) a concise risk statement approved by the management body succinctly describing the relevant institution's
overall risk profile associated with the business strategy; that statement shall include:
(i) key ratios and figures providing external stakeholders a comprehensive view of the institution's
management of risk, including how the risk profile of the institution interacts with the risk tolerance set
by the management body;
(ii) information on intragroup transactions and transactions with related parties that may have a material
impact of the risk profile of the consolidated group.
2.

Institutions shall disclose the following information regarding governance arrangements:

(a) the number of directorships held by members of the management body;
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(b) the recruitment policy for the selection of members of the management body and their actual knowledge,
skills and expertise;
(c) the policy on diversity with regard to selection of members of the management body, its objectives and any
relevant targets set out in that policy, and the extent to which those objectives and targets have been achieved;
(d) whether or not the institution has set up a separate risk committee and the number of times the risk
committee has met;
(e) the description of the information flow on risk to the management body.
Article 436
Disclosure of the scope of application
Institutions shall disclose the following information regarding the scope of application of this Regulation as
follows:
(a) the name of the institution to which this Regulation applies;
(b) a reconciliation between the consolidated financial statements prepared in accordance with the applicable
accounting framework and the consolidated financial statements prepared in accordance with the
requirements on regulatory consolidation pursuant to Sections 2 and 3 of Title II of Part One; that reconcilia
tion shall outline the differences between the accounting and regulatory scopes of consolidation and the legal
entities included within the regulatory scope of consolidation where it differs from the accounting scope of
consolidation; the outline of the legal entities included within the regulatory scope of consolidation shall
describe the method of regulatory consolidation where it is different from the accounting consolidation
method, whether those entities are fully or proportionally consolidated and whether the holdings in those
legal entities are deducted from own funds;
(c) a breakdown of assets and liabilities of the consolidated financial statements prepared in accordance with the
requirements on regulatory consolidation pursuant to Sections 2 and 3 of Title II of Part One, broken down
by type of risks as referred to under this Part;
(d) a reconciliation identifying the main sources of differences between the carrying value amounts in the
financial statements under the regulatory scope of consolidation as defined in Sections 2 and 3 of Title II of
Part One, and the exposure amount used for regulatory purposes; that reconciliation shall be supplemented
by qualitative information on those main sources of differences;
(e) for exposures from the trading book and the non-trading book that are adjusted in accordance with
Article 34 and Article 105, a breakdown of the amounts of the constituent elements of an institution's
prudent valuation adjustment, by type of risks, and the total of constituent elements separately for the trading
book and non-trading book positions;
(f) any current or expected material practical or legal impediment to the prompt transfer of own funds or to the
repayment of liabilities between the parent undertaking and its subsidiaries;
(g) the aggregate amount by which the actual own funds are less than required in all subsidiaries that are not
included in the consolidation, and the name or names of those subsidiaries;
(h) where applicable, the circumstances under which use is made of the derogation referred to in Article 7 or the
individual consolidation method laid down in Article 9.
Article 437
Disclosure of own funds
Institutions shall disclose the following information regarding their own funds:
(a) a full reconciliation of Common Equity Tier 1 items, Additional Tier 1 items, Tier 2 items and the filters and
deductions applied to own funds of the institution pursuant to Articles 32 to 36, 56, 66 and 79 with the
balance sheet in the audited financial statements of the institution;
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(b) a description of the main features of the Common Equity Tier 1 and Additional Tier 1 instruments and Tier 2
instruments issued by the institution;
(c) the full terms and conditions of all Common Equity Tier 1, Additional Tier 1 and Tier 2 instruments;
(d) a separate disclosure of the nature and amounts of the following:
(i)

each prudential filter applied pursuant to Articles 32 to 35;

(ii) items deducted pursuant to Articles 36, 56 and 66;
(iii) items not deducted pursuant to Articles 47, 48, 56, 66 and 79;
(e) a description of all restrictions applied to the calculation of own funds in accordance with this Regulation and
the instruments, prudential filters and deductions to which those restrictions apply;
(f) a comprehensive explanation of the basis on which capital ratios are calculated where those capital ratios are
calculated by using elements of own funds determined on a basis other than the basis laid down in this
Regulation.
Article 437a
Disclosure of own funds and eligible liabilities
Institutions that are subject to Article 92a or 92b shall disclose the following information regarding their own
funds and eligible liabilities:
(a) the composition of their own funds and eligible liabilities, their maturity and their main features;
(b) the ranking of eligible liabilities in the creditor hierarchy;
(c) the total amount of each issuance of eligible liabilities instruments referred to in Article 72b and the amount
of those issuances that is included in eligible liabilities items within the limits specified in Article 72b(3) and
(4);
(d) the total amount of excluded liabilities referred to in Article 72a(2).
Article 438
Disclosure of own funds requirements and risk-weighted exposure amounts
Institutions shall disclose the following information regarding their compliance with Article 92 of this Regulation
and with the requirements laid down in Article 73 and in point (a) of Article 104(1) of Directive 2013/36/EU:
(a) a summary of their approach to assessing the adequacy of their internal capital to support current and future
activities;
(b) the amount of the additional own funds requirements based on the supervisory review process as referred to
in point (a) of Article 104(1) of Directive 2013/36/EU and its composition in terms of Common Equity
Tier 1, additional Tier 1 and Tier 2 instruments;
(c) upon demand from the relevant competent authority, the result of the institution's internal capital adequacy
assessment process;
(d) the total risk-weighted exposure amount and the corresponding total own funds requirement determined in
accordance with Article 92, to be broken down by the different risk categories set out in Part Three and,
where applicable, an explanation of the effect on the calculation of own funds and risk-weighted exposure
amounts that results from applying capital floors and not deducting items from own funds;
(e) the on- and off-balance-sheet exposures, the risk-weighted exposure amounts and associated expected losses
for each category of specialised lending referred to in Table 1 of Article 153(5) and the on- and off-balancesheet exposures and risk-weighted exposure amounts for the categories of equity exposures set out in
Article 155(2);
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(f) the exposure value and the risk-weighted exposure amount of own funds instruments held in any insurance
undertaking, reinsurance undertaking or insurance holding company that the institutions do not deduct from
their own funds in accordance with Article 49 when calculating their capital requirements on an individual,
sub-consolidated and consolidated basis;
(g) the supplementary own funds requirement and the capital adequacy ratio of the financial conglomerate
calculated in accordance with Article 6 of Directive 2002/87/EC and Annex I to that Directive where
method 1 or 2 set out in that Annex is applied;
(h) the variations in the risk-weighted exposure amounts of the current disclosure period compared to the
immediately preceding disclosure period that result from the use of internal models, including an outline of
the key drivers explaining those variations.
Article 439
Disclosure of exposures to counterparty credit risk
Institutions shall disclose the following information regarding their exposure to counterparty credit risk as
referred to in Chapter 6 of Title II of Part Three:
(a) a description of the methodology used to assign internal capital and credit limits for counterparty credit
exposures, including the methods to assign those limits to exposures to central counterparties;
(b) a description of policies related to guarantees and other credit risk mitigants, such as the policies for securing
collateral and establishing credit reserves;
(c) a description of policies with respect to General Wrong-Way risk and Specific Wrong-Way risk as defined in
Article 291;
(d) the amount of collateral the institution would have to provide if its credit rating was downgraded;
(e) the amount of segregated and unsegregated collateral received and posted per type of collateral, further
broken down between collateral used for derivatives and securities financing transactions;
(f)

for derivative transactions, the exposure values before and after the effect of the credit risk mitigation as
determined under the methods set out in Sections 3 to 6 of Chapter 6 of Title II of Part Three, whichever
method is applicable, and the associated risk exposure amounts broken down by applicable method;

(g) for securities financing transactions, the exposure values before and after the effect of the credit risk
mitigation as determined under the methods set out in Chapters 4 and 6 of Title II of Part Three, whichever
method is used, and the associated risk exposure amounts broken down by applicable method;
(h) the exposure values after credit risk mitigation effects and the associated risk exposures for credit valuation
adjustment capital charge, separately for each method as set out in Title VI of Part Three;
(i)

the exposure value to central counterparties and the associated risk exposures within the scope of Section 9
of Chapter 6 of Title II of Part Three, separately for qualifying and non-qualifying central counterparties, and
broken down by types of exposures;

(j)

the notional amounts and fair value of credit derivative transactions; credit derivative transactions shall be
broken down by product type; within each product type, credit derivative transactions shall be broken down
further by credit protection bought and credit protection sold;

(k) the estimate of alpha where the institution has received the permission of the competent authorities to use its
own estimate of alpha in accordance with Article 284(9);
(l)

separately, the disclosures included in point (e) of Article 444 and point (g) of Article 452;

(m) for institutions using the methods set out in Sections 4 to 5 of Chapter 6 of Title II Part Three, the size of
their on- and off-balance-sheet derivative business as calculated in accordance with Article 273a(1) or (2), as
applicable.
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Where the central bank of a Member State provides liquidity assistance in the form of collateral swap
transactions, the competent authority may exempt institutions from the requirements in points (d) and (e) of the
first subparagraph where that competent authority considers that the disclosure of the information referred to
therein could reveal that emergency liquidity assistance has been provided. For those purposes, the competent
authority shall set out appropriate thresholds and objective criteria.

Article 440
Disclosure of countercyclical capital buffers
Institutions shall disclose the following information in relation to their compliance with the requirement for
a countercyclical capital buffer as referred to in Chapter 4 of Title VII of Directive 2013/36/EU:
(a) the geographical distribution of the exposure amounts and risk-weighted exposure amounts of its credit
exposures used as a basis for the calculation of their countercyclical capital buffer;
(b) the amount of their institution-specific countercyclical capital buffer.
Article 441
Disclosure of indicators of global systemic importance
G-SIIs shall disclose, on an annual basis, the values of the indicators used for determining their score in
accordance with the identification methodology referred to in Article 131 of Directive 2013/36/EU.

Article 442
Disclosure of exposures to credit risk and dilution risk
Institutions shall disclose the following information regarding their exposures to credit risk and dilution risk:
(a) the scope and definitions that they use for accounting purposes of ‘past due’ and ‘impaired’ and the
differences, if any, between the definitions of ‘past due’ and ‘default’ for accounting and regulatory purposes;
(b) a description of the approaches and methods adopted for determining specific and general credit risk
adjustments;
(c) information on the amount and quality of performing, non-performing and forborne exposures for loans,
debt securities and off-balance-sheet exposures, including their related accumulated impairment, provisions
and negative fair value changes due to credit risk and amounts of collateral and financial guarantees received;
(d) an ageing analysis of accounting past due exposures;
(e) the gross carrying amounts of both defaulted and non-defaulted exposures, the accumulated specific and
general credit risk adjustments, the accumulated write-offs taken against those exposures and the net carrying
amounts and their distribution by geographical area and industry type and for loans, debt securities and offbalance-sheet exposures;
(f) any changes in the gross amount of defaulted on- and off-balance-sheet exposures, including, as a minimum,
information on the opening and closing balances of those exposures, the gross amount of any of those
exposures reverted to non-defaulted status or subject to a write-off;
(g) the breakdown of loans and debt securities by residual maturity.
Article 443
Disclosure of encumbered and unencumbered assets
Institutions shall disclose information concerning their encumbered and unencumbered assets. For those
purposes, institutions shall use the carrying amount per exposure class broken down by asset quality and the total
amount of the carrying amount that is encumbered and unencumbered. Disclosure of information on
encumbered and unencumbered assets shall not reveal emergency liquidity assistance provided by central banks.
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Article 444
Disclosure of the use of the Standardised Approach
Institutions calculating their risk-weighted exposure amounts in accordance with Chapter 2 of Title II of Part
Three shall disclose the following information for each of the exposure classes set out in Article 112:
(a) the names of the nominated ECAIs and ECAs and the reasons for any changes in those nominations over the
disclosure period;
(b) the exposure classes for which each ECAI or ECA is used;
(c) a description of the process used to transfer the issuer and issue credit ratings onto items not included in the
trading book;
(d) the association of the external rating of each nominated ECAI or ECA with the risk weights that correspond
to the credit quality steps as set out in Chapter 2 of Title II of Part Three, taking into account that it is not
necessary to disclose that information where the institutions comply with the standard association published
by EBA;
(e) the exposure values and the exposure values after credit risk mitigation associated with each credit quality
step as set out in Chapter 2 of Title II of Part Three, by exposure class, as well as the exposure values
deducted from own funds.
Article 445
Disclosure of exposure to market risk
Institutions calculating their own funds requirements in accordance with points (b) and (c) of Article 92(3) shall
disclose those requirements separately for each risk referred to in those points. In addition, own funds
requirements for the specific interest rate risk of securitisation positions shall be disclosed separately.

Article 446
Disclosure of operational risk management
Institutions shall disclose the following information about their operational risk management:
(a) the approaches for the assessment of own funds requirements for operation risk that the institution qualifies
for;
(b) where the institution makes use of it, a description of the methodology set out in Article 312(2), which shall
include a discussion of the relevant internal and external factors being considered in the institution's advanced
measurement approach;
(c) in the case of partial use, the scope and coverage of the different methodologies used.
Article 447
Disclosure of key metrics
Institutions shall disclose the following key metrics in a tabular format:
(a) the composition of their own funds and their own funds requirements as calculated in accordance with
Article 92;
(b) the total risk exposure amount as calculated in accordance with Article 92(3);
(c) where applicable, the amount and composition of additional own funds which the institutions are required to
hold in accordance with point (a) of Article 104(1) of Directive 2013/36/EU;
(d) their combined buffer requirement which the institutions are required to hold in accordance with Chapter 4
of Title VII of Directive 2013/36/EU;
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(e) their leverage ratio and the total exposure measure as calculated in accordance with Article 429;
(f) the following information in relation to their liquidity coverage ratio as calculated in accordance with the
delegated act referred to in Article 460(1):
(i)

the average or averages, as applicable, of their liquidity coverage ratio based on end-of-the-month
observations over the preceding 12 months for each quarter of the relevant disclosure period;

(ii) the average or averages, as applicable, of total liquid assets, after applying the relevant haircuts, included
in the liquidity buffer pursuant to the delegated act referred to in Article 460(1), based on end-of-themonth observations over the preceding 12 months for each quarter of the relevant disclosure period;
(iii) the averages of their liquidity outflows, inflows and net liquidity outflows as calculated pursuant to the
delegated act referred to in Article 460(1), based on end-of-the-month observations over the
preceding 12 months for each quarter of the relevant disclosure period;
(g) the following information in relation to their net stable funding requirement as calculated in accordance with
Title IV of Part Six:
(i)

the net stable funding ratio at the end of each quarter of the relevant disclosure period;

(ii) the available stable funding at the end of each quarter of the relevant disclosure period;
(iii) the required stable funding at the end of each quarter of the relevant disclosure period;
(h) their own funds and eligible liabilities ratios and their components, numerator and denominator, as calculated
in accordance with Articles 92a and 92b and broken down at the level of each resolution group, where
applicable.
Article 448
Disclosure of exposures to interest rate risk on positions not held in the trading book
1.
As from 28 June 2021, institutions shall disclose the following quantitative and qualitative information on
the risks arising from potential changes in interest rates that affect both the economic value of equity and the net
interest income of their non-trading book activities referred to in Article 84 and Article 98(5) of
Directive 2013/36/EU:
(a) the changes in the economic value of equity calculated under the six supervisory shock scenarios referred to
in Article 98(5) of Directive 2013/36/EU for the current and previous disclosure periods;
(b) the changes in the net interest income calculated under the two supervisory shock scenarios referred to in
Article 98(5) of Directive 2013/36/EU for the current and previous disclosure periods;
(c) a description of key modelling and parametric assumptions, other than those referred to in points (b) and (c)
of Article 98(5a) of Directive 2013/36/EU used to calculate changes in the economic value of equity and in
the net interest income required under points (a) and (b) of this paragraph;
(d) an explanation of the significance of the risk measures disclosed under points (a) and (b) of this paragraph
and of any significant variations of those risk measures since the previous disclosure reference date;
(e) the description of how institutions define, measure, mitigate and control the interest rate risk of their nontrading book activities for the purposes of the competent authorities' review in accordance with Article 84 of
Directive 2013/36/EU, including:
(i)

a description of the specific risk measures that the institutions use to evaluate changes in their economic
value of equity and in their net interest income;

(ii) a description of the key modelling and parametric assumptions used in the institutions' internal
measurement systems that would differ from the common modelling and parametric assumptions
referred to in Article 98(5a) of Directive 2013/36/EU for the purpose of calculating changes to the
economic value of equity and to the net interest income, including the rationale for those differences;
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(iii) a description of the interest rate shock scenarios that institutions use to estimate the interest rate risk;
(iv) the recognition of the effect of hedges against those interest rate risks, including internal hedges that meet
the requirements laid down in Article 106(3);
(v) an outline of how often the evaluation of the interest rate risk occurs;
(f) the description of the overall risk management and mitigation strategies for those risks;
(g) average and longest repricing maturity assigned to non-maturity deposits.
2.
By way of derogation from paragraph 1 of this Article, the requirements set out in points (c) and (e)(i) to (e)
(iv) of paragraph 1 of this Article shall not apply to institutions that use the standardised methodology or the
simplified standardised methodology referred to in Article 84(1) of Directive 2013/36/EU.

Article 449
Disclosure of exposures to securitisation positions
Institutions calculating risk-weighted exposure amounts in accordance with Chapter 5 of Title II of Part Three or
own funds requirements in accordance with Article 337 or 338 shall disclose the following information
separately for their trading book and non-trading book activities:
(a) a description of their securitisation and re-securitisation activities, including their risk management and
investment objectives in connection with those activities, their role in securitisation and re-securitisation
transactions, whether they use the simple, transparent and standardised securitisation (STS) as defined in point
(10) of Article 242, and the extent to which they use securitisation transactions to transfer the credit risk of
the securitised exposures to third parties with, where applicable, a separate description of their synthetic se
curitisation risk transfer policy;
(b) the type of risks they are exposed to in their securitisation and re-securitisation activities by level of seniority
of the relevant securitisation positions providing a distinction between STS and non-STS positions and:
(i) the risk retained in own-originated transactions;
(ii) the risk incurred in relation to transactions originated by third parties;
(c) their approaches for calculating the risk-weighted exposure amounts that they apply to their securitisation
activities, including the types of securitisation positions to which each approach applies and with a distinction
between STS and non-STS positions;
(d) a list of SSPEs falling into any of the following categories, with a description of their types of exposures to
those SSPEs, including derivative contracts:
(i)

SSPEs which acquire exposures originated by the institutions;

(ii) SSPEs sponsored by the institutions;
(iii) SSPEs and other legal entities for which the institutions provide securitisation-related services, such as
advisory, asset servicing or management services;
(iv) SSPEs included in the institutions' regulatory scope of consolidation;
(e) a list of any legal entities in relation to which the institutions have disclosed that they have provided support
in accordance with Chapter 5 of Title II of Part Three;
(f) a list of legal entities affiliated with the institutions and that invest in securitisations originated by the
institutions or in securitisation positions issued by SSPEs sponsored by the institutions;
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(g) a summary of their accounting policies for securitisation activity, including where relevant a distinction
between securitisation and re-securitisation positions;
(h) the names of the ECAIs used for securitisations and the types of exposure for which each agency is used;
(i) where applicable, a description of the Internal Assessment Approach as set out in Chapter 5 of Title II of Part
Three, including the structure of the internal assessment process and the relation between internal assessment
and external ratings of the relevant ECAI disclosed in accordance with point (h), the control mechanisms for
the internal assessment process including discussion of independence, accountability, and internal assessment
process review, the exposure types to which the internal assessment process is applied and the stress factors
used for determining credit enhancement levels;
(j) separately for the trading book and the non-trading book, the carrying amount of securitisation exposures,
including information on whether institutions have transferred significant credit risk in accordance with
Articles 244 and 245, for which institutions act as originator, sponsor or investor, separately for traditional
and synthetic securitisations, and for STS and non-STS transactions and broken down by type of securitisation
exposures;
(k) for the non-trading book activities, the following information:
(i) the aggregate amount of securitisation positions where institutions act as originator or sponsor and the
associated risk-weighted assets and capital requirements by regulatory approaches, including exposures
deducted from own funds or risk weighted at 1 250 %, broken down between traditional and synthetic
securitisations and between securitisation and re-securitisation exposures, separately for STS and non-STS
positions, and further broken down into a meaningful number of risk-weight or capital requirement bands
and by approach used to calculate the capital requirements;
(ii) the aggregate amount of securitisation positions where institutions act as investor and the associated riskweighted assets and capital requirements by regulatory approaches, including exposures deducted from
own funds or risk weighted at 1 250 %, broken down between traditional and synthetic securitisations, se
curitisation and re-securitisation positions, and STS and non-STS positions, and further broken down into
a meaningful number of risk weight or capital requirement bands and by approach used to calculate the
capital requirements;
(l) for exposures securitised by the institution, the amount of exposures in default and the amount of the specific
credit risk adjustments made by the institution during the current period, both broken down by exposure
type.
Article 449a
Disclosure of environmental, social and governance risks (ESG risks)
From 28 June 2022, large institutions which have issued securities that are admitted to trading on a regulated
market of any Member State, as defined in point (21) of Article 4(1) of Directive 2014/65/EU, shall disclose
information on ESG risks, including physical risks and transition risks, as defined in the report referred to in
Article 98(8) of Directive 2013/36/EU.
The information referred to in the first paragraph shall be disclosed on an annual basis for the first year and
biannually thereafter.

Article 450
Disclosure of remuneration policy
1.
Institutions shall disclose the following information regarding their remuneration policy and practices for
those categories of staff whose professional activities have a material impact on the risk profile of the institutions:
(a) information concerning the decision-making process used for determining the remuneration policy, as well as
the number of meetings held by the main body overseeing remuneration during the financial year, including,
where applicable, information about the composition and the mandate of a remuneration committee, the
external consultant whose services have been used for the determination of the remuneration policy and the
role of the relevant stakeholders;
(b) information about the link between pay of the staff and their performance;
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(c) the most important design characteristics of the remuneration system, including information on the criteria
used for performance measurement and risk adjustment, deferral policy and vesting criteria;
(d) the ratios between fixed and variable remuneration set in accordance with point (g) of Article 94(1) of
Directive 2013/36/EU;
(e) information on the performance criteria on which the entitlement to shares, options or variable components
of remuneration is based;
(f) the main parameters and rationale for any variable component scheme and any other non-cash benefits;
(g) aggregate quantitative information on remuneration, broken down by business area;
(h) aggregate quantitative information on remuneration, broken down by senior management and members of
staff whose professional activities have a material impact on the risk profile of the institutions, indicating the
following:
(i)

the amounts of remuneration awarded for the financial year, split into fixed remuneration including
a description of the fixed components, and variable remuneration, and the number of beneficiaries;

(ii) the amounts and forms of awarded variable remuneration, split into cash, shares, share-linked
instruments and other types separately for the part paid upfront and the deferred part;
(iii) the amounts of deferred remuneration awarded for previous performance periods, split into the amount
due to vest in the financial year and the amount due to vest in subsequent years;
(iv) the amount of deferred remuneration due to vest in the financial year that is paid out during the
financial year, and that is reduced through performance adjustments;
(v)

the guaranteed variable remuneration awards during the financial year, and the number of beneficiaries
of those awards;

(vi) the severance payments awarded in previous periods, that have been paid out during the financial year;
(vii) the amounts of severance payments awarded during the financial year, split into paid upfront and
deferred, the number of beneficiaries of those payments and highest payment that has been awarded to
a single person;
(i) the number of individuals that have been remunerated EUR 1 million or more per financial year, with the
remuneration between EUR 1 million and EUR 5 million broken down into pay bands of EUR 500 000 and
with the remuneration of EUR 5 million and above broken down into pay bands of EUR 1 million;
(j) upon demand from the relevant Member State or competent authority, the total remuneration for each
member of the management body or senior management;
(k) information on whether the institution benefits from a derogation laid down in Article 94(3) of
Directive 2013/36/EU.
For the purposes of point (k) of the first subparagraph of this paragraph, institutions that benefit from such
a derogation shall indicate whether they benefit from that derogation on the basis of point (a) or (b) of
Article 94(3) of Directive 2013/36/EU. They shall also indicate for which of the remuneration principles they
apply the derogation(s), the number of staff members that benefit from the derogation(s) and their total
remuneration, split into fixed and variable remuneration.
2.
For large institutions, the quantitative information on the remuneration of institutions' collective
management body referred to in this Article shall also be made available to the public, differentiating between
executive and non-executive members.
Institutions shall comply with the requirements set out in this Article in a manner that is appropriate to their
size, internal organisation and the nature, scope and complexity of their activities and without prejudice to
Regulation (EU) 2016/679 of the European Parliament and of the Council (*).
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Article 451
Disclosure of the leverage ratio
1.
Institutions that are subject to Part Seven shall disclose the following information regarding their leverage
ratio as calculated in accordance with Article 429 and their management of the risk of excessive leverage:
(a) the leverage ratio and how the institutions apply Article 499(2);
(b) a breakdown of the total exposure measure referred to in Article 429(4), as well as a reconciliation of the
total exposure measure with the relevant information disclosed in published financial statements;
(c) where applicable, the amount of exposures calculated in accordance with Articles 429(8) and 429a(1) and the
adjusted leverage ratio calculated in accordance with Article 429a(7);
(d) a description of the processes used to manage the risk of excessive leverage;
(e) a description of the factors that had an impact on the leverage ratio during the period to which the disclosed
leverage ratio refers.
2.
Public development credit institutions as defined in Article 429a(2) shall disclose the leverage ratio without
the adjustment to the total exposure measure determined in accordance with point (d) of the first subparagraph
of Article 429a(1).
3.
In addition to points (a) and (b) of paragraph 1 of this Article, large institutions shall disclose the leverage
ratio and the breakdown of the total exposure measure referred to in Article 429(4) based on averages calculated
in accordance with the implementing act referred to in Article 430(7).

Article 451a
Disclosure of liquidity requirements
1.
Institutions that are subject to Part Six shall disclose information on their liquidity coverage ratio, net stable
funding ratio and liquidity risk management in accordance with this Article.
2.
Institutions shall disclose the following information in relation to their liquidity coverage ratio as calculated
in accordance with the delegated act referred to in Article 460(1):
(a) the average or averages, as applicable, of their liquidity coverage ratio based on end-of-the-month
observations over the preceding 12 months for each quarter of the relevant disclosure period;
(b) the average or averages, as applicable, of total liquid assets, after applying the relevant haircuts, included in
the liquidity buffer pursuant to the delegated act referred to in Article 460(1), based on end-of-the-month
observations over the preceding 12 months for each quarter of the relevant disclosure period, and
a description of the composition of that liquidity buffer;
(c) the averages of their liquidity outflows, inflows and net liquidity outflows as calculated in accordance with
the delegated act referred to in Article 460(1), based on end-of-the-month observations over the preceding 12
months for each quarter of the relevant disclosure period and the description of their composition.
3.
Institutions shall disclose the following information in relation to their net stable funding ratio as calculated
in accordance with Title IV of Part Six:
(a) quarter-end figures of their net stable funding ratio calculated in accordance with Chapter 2 of Title IV of Part
Six for each quarter of the relevant disclosure period;
(b) an overview of the amount of available stable funding calculated in accordance with Chapter 3 of Title IV of
Part Six;
(c) an overview of the amount of required stable funding calculated in accordance with Chapter 4 of Title IV of
Part Six.
4.
Institutions shall disclose the arrangements, systems, processes and strategies put in place to identify,
measure, manage and monitor their liquidity risk in accordance with Article 86 of Directive 2013/36/EU.
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TITLE III
QUALIFYING REQUIREMENTS FOR THE USE OF PARTICULAR INSTRUMENTS OR METHODOLOGIES

Article 452
Disclosure of the use of the IRB Approach to credit risk
Institutions calculating the risk-weighted exposure amounts under the IRB Approach to credit risk shall disclose
the following information:
(a) the competent authority's permission of the approach or approved transition;
(b) for each exposure class referred to in Article 147, the percentage of the total exposure value of each exposure
class subject to the Standardised Approach laid down in Chapter 2 of Title II of Part Three or to the IRB
Approach laid down in Chapter 3 of Title II of Part Three, as well as the part of each exposure class subject to
a roll-out plan; where institutions have received permission to use own LGDs and conversion factors for the
calculation of risk-weighted exposure amounts, they shall disclose separately the percentage of the total
exposure value of each exposure class subject to that permission;
(c) the control mechanisms for rating systems at the different stages of model development, controls and
changes, which shall include information on:
(i)

the relationship between the risk management function and the internal audit function;

(ii) the rating system review;
(iii) the procedure to ensure the independence of the function in charge of reviewing the models from the
functions responsible for the development of the models;
(iv) the procedure to ensure the accountability of the functions in charge of developing and reviewing the
models;
(d) the role of the functions involved in the development, approval and subsequent changes of the credit risk
models;
(e) the scope and main content of the reporting related to credit risk models;
(f) a description of the internal ratings process by exposure class, including the number of key models used with
respect to each portfolio and a brief discussion of the main differences between the models within the same
portfolio, covering:
(i)

the definitions, methods and data for estimation and validation of PD, which shall include information on
how PDs are estimated for low default portfolios, whether there are regulatory floors and the drivers for
differences observed between PD and actual default rates at least for the last three periods;

(ii) where applicable, the definitions, methods and data for estimation and validation of LGD, such as
methods to calculate downturn LGD, how LGDs are estimated for low default portfolio and the time
lapse between the default event and the closure of the exposure;
(iii) where applicable, the definitions, methods and data for estimation and validation of conversion factors,
including assumptions employed in the derivation of those variables;
(g) as applicable, the following information in relation to each exposure class referred to in Article 147:
(i)

their gross on-balance-sheet exposure;

(ii) their off-balance-sheet exposure values prior to the relevant conversion factor;
(iii) their exposure after applying the relevant conversion factor and credit risk mitigation;
(iv) any model, parameter or input relevant for the understanding of the risk weighting and the resulting risk
exposure amounts disclosed across a sufficient number of obligor grades (including default) to allow for
a meaningful differentiation of credit risk;
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(v) separately for those exposure classes in relation to which institutions have received permission to use
own LGDs and conversion factors for the calculation of risk-weighted exposure amounts, and for
exposures for which the institutions do not use such estimates, the values referred to in points (i) to (iv)
subject to that permission;
(h) institutions' estimates of PDs against the actual default rate for each exposure class over a longer period, with
separate disclosure of the PD range, the external rating equivalent, the weighted average and arithmetic
average PD, the number of obligors at the end of the previous year and of the year under review, the number
of defaulted obligors, including the new defaulted obligors, and the annual average historical default rate.
For the purposes of point (b) of this Article, institutions shall use the exposure value as defined in Article 166.

Article 453
Disclosure of the use of credit risk mitigation techniques
Institutions using credit risk mitigation techniques shall disclose the following information:
(a) the core features of the policies and processes for on- and off-balance-sheet netting and an indication of the
extent to which institutions make use of balance sheet netting;
(b) the core features of the policies and processes for eligible collateral evaluation and management;
(c) a description of the main types of collateral taken by the institution to mitigate credit risk;
(d) for guarantees and credit derivatives used as credit protection, the main types of guarantor and credit
derivative counterparty and their creditworthiness used for the purpose of reducing capital requirements,
excluding those used as part of synthetic securitisation structures;
(e) information about market or credit risk concentrations within the credit risk mitigation taken;
(f) for institutions calculating risk-weighted exposure amounts under the Standardised Approach or the IRB
Approach, the total exposure value not covered by any eligible credit protection and the total exposure value
covered by eligible credit protection after applying volatility adjustments; the disclosure set out in this point
shall be made separately for loans and debt securities and including a breakdown of defaulted exposures;
(g) the corresponding conversion factor and the credit risk mitigation associated with the exposure and the
incidence of credit risk mitigation techniques with and without substitution effect;
(h) for institutions calculating risk-weighted exposure amounts under the Standardised Approach, the on- and
off-balance-sheet exposure value by exposure class before and after the application of conversion factors and
any associated credit risk mitigation;
(i) for institutions calculating risk-weighted exposure amounts under the Standardised Approach, the riskweighted exposure amount and the ratio between that risk-weighted exposure amount and the exposure value
after applying the corresponding conversion factor and the credit risk mitigation associated with the
exposure; the disclosure set out in this point shall be made separately for each exposure class;
(j) for institutions calculating risk-weighted exposure amounts under the IRB Approach, the risk-weighted
exposure amount before and after recognition of the credit risk mitigation impact of credit derivatives; where
institutions have received permission to use own LGDs and conversion factors for the calculation of riskweighted exposure amounts, they shall make the disclosure set out in this point separately for the exposure
classes subject to that permission.
Article 454
Disclosure of the use of the Advanced Measurement Approaches to operational risk
The institutions using the Advanced Measurement Approaches set out in Articles 321 to 324 for the calculation
of their own funds requirements for operational risk shall disclose a description of their use of insurance and
other risk-transfer mechanisms for the purpose of mitigating that risk.
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Article 455
Use of internal market risk models
Institutions calculating their capital requirements in accordance with Article 363 shall disclose the following
information:
(a) for each sub-portfolio covered:
(i)

the characteristics of the models used;

(ii) where applicable, for the internal models for incremental default and migration risk and for correlation
trading, the methodologies used and the risks measured through the use of an internal model including
a description of the approach used by the institution to determine liquidity horizons, the methodologies
used to achieve a capital assessment that is consistent with the required soundness standard and the
approaches used in the validation of the model;
(iii) a description of stress testing applied to the sub-portfolio;
(iv) a description of the approaches used for back-testing and validating the accuracy and consistency of the
internal models and modelling processes;
(b) the scope of permission by the competent authority;
(c) a description of the extent and methodologies for compliance with the requirements set out in Articles 104
and 105;
(d) the highest, the lowest and the mean of the following:
(i)

the daily value-at-risk measures over the reporting period and at the end of the reporting period;

(ii) the stressed value-at-risk measures over the reporting period and at the end of the reporting period;
(iii) the risk numbers for incremental default and migration risk and for the specific risk of the correlation
trading portfolio over the reporting period and at the end of the reporting period;
(e) the elements of the own funds requirement as specified in Article 364;
(f) the weighted average liquidity horizon for each sub-portfolio covered by the internal models for incremental
default and migration risk and for correlation trading;
(g) a comparison of the daily end-of-day value-at-risk measures to the one-day changes of the portfolio's value by
the end of the subsequent business day together with an analysis of any important overshooting during the
reporting period.
(*) Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection
of natural persons with regard to the processing of personal data and on the free movement of such data, and
repealing Directive 95/46/EC (General Data Protection Regulation) (OJ L 119, 4.5.2016, p. 1).’;
(120) in Article 456, the following point is added:
‘(k) amendments to the disclosure requirements laid down in Titles II and III of Part Eight to take account of
developments or amendments of the international standards on disclosure.’;
(121) in Article 457, point (i) is replaced by the following:
‘(i) Part Two and Article 430 only as a result of developments in accounting standards or requirements which
take account of Union legislative acts’;
(122) Article 458 is amended as follows:
(a) paragraph 2 is replaced by the following:
‘2. Where the authority designated in accordance with paragraph 1 of this Article identifies changes in the
intensity of macroprudential or systemic risk in the financial system with the potential to have serious
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negative consequences to the financial system and the real economy in a specific Member State and which
that authority considers that cannot be addressed by means of other macroprudential tools set out in this
Regulation and in Directive 2013/36/EU as effectively as by implementing stricter national measures, it shall
notify the Commission and the ESRB accordingly. The ESRB shall forward the notification to the
European Parliament, to the Council and to EBA without delay.
The notification shall be accompanied by the following documents and include, where appropriate, relevant
quantitative or qualitative evidence on:
(a) the changes in the intensity of macroprudential or systemic risk;
(b) the reasons why such changes could pose a threat to financial stability at national level or to the real
economy;
(c) an explanation as to why the authority considers that the macroprudential tools set out in Articles 124
and 164 of this Regulation and Articles 133 and 136 of Directive 2013/36/EU would be less suitable and
effective to deal with those risks than the draft national measures referred to in point (d) of this
paragraph;
(d) the draft national measures for domestically authorised institutions, or a subset of those institutions,
intended to mitigate the changes in the intensity of risk and concerning:
(i)

the level of own funds laid down in Article 92;

(ii) the requirements for large exposures laid down in Article 392 and Articles 395 to 403;
(iii) liquidity requirements laid down in Part Six;
(iv) risk weights for targeting asset bubbles in the residential property and commercial immovable
property sector;
(v)

the public disclosure requirements laid down in Part Eight;

(vi) the level of the capital conservation buffer laid down in Article 129 of Directive 2013/36/EU; or
(vii) intra-financial sector exposures;
(e) an explanation as to why the draft measures are considered by the authority designated in accordance
with paragraph 1 to be suitable, effective and proportionate to address the situation; and
(f) an assessment of the likely positive or negative impact of the draft measures on the internal market based
on information which is available to the Member State concerned.’;
(b) paragraphs 4 and 5 are replaced by the following:
‘4. The power to adopt an implementing act to reject the draft national measures referred to in point (d) of
paragraph 2 is conferred on the Council, acting by qualified majority, on a proposal from the Commission.
Within one month of receipt of the notification referred to in paragraph 2, the ESRB and EBA shall provide
their opinions on the matters referred to in points (a) to (f) of that paragraph to the Council, to the
Commission and to the Member State concerned.
Taking utmost account of the opinions referred to in the second subparagraph and if there is robust, strong
and detailed evidence that the measure will have a negative impact on the internal market that outweighs the
financial stability benefits resulting in a reduction of the macroprudential or systemic risk identified, the
Commission may, within one month, propose to the Council an implementing act to reject the draft national
measures.
In the absence of a Commission proposal within that period of one month, the Member State concerned may
immediately adopt the draft national measures for a period of up to two years or until the macroprudential or
systemic risk ceases to exist if that occurs sooner.
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The Council shall decide on the proposal by the Commission within one month after receipt of the proposal
and state its reasons for rejecting or not rejecting the draft national measures.
The Council shall only reject the draft national measures if it considers that one or more of the following
conditions are not met:
(a) the changes in the intensity of macroprudential or systemic risk are of such nature as to pose risk to
financial stability at national level;
(b) the macroprudential tools set out in this Regulation and in Directive 2013/36/EU are less suitable or
effective than the draft national measures to deal with the macroprudential or systemic risk identified;
(c) the draft national measures do not entail disproportionate adverse effects on the whole or parts of the
financial system in other Member States or in the Union as a whole, thus forming or creating an obstacle
to the functioning of the internal market; and
(d) the issue concerns only one Member State.
The assessment of the Council shall take into account the opinion of the ESRB and EBA and shall be based on
the evidence presented in accordance with paragraph 2 by the authority designated in accordance with
paragraph 1.
In the absence of a Council implementing act to reject the draft national measures within one month of
receipt of the proposal by the Commission, the Member State concerned may adopt the measures and apply
them for a period of up to two years or until the macroprudential or systemic risk ceases to exist if that
occurs sooner.
5.
Other Member States may recognise the measures adopted in accordance with this Article and apply
them to domestically authorised institutions, which have branches or have exposures located in the
Member State authorised to apply the measure.’;
(c) paragraphs 9 and 10 are replaced by the following:
‘9. Before the expiry of the authorisation issued in accordance with paragraph 4, the Member State
concerned shall, in consultation with the ESRB and EBA, review the situation and may adopt, in accordance
with the procedure referred to in paragraph 4, a new decision for the extension of the period of application
of national measures for up to two additional years each time. After the first extension, the Commission shall
in consultation with the ESRB and EBA review the situation at least every two years thereafter.
10. Notwithstanding the procedure as set out in paragraphs 3 to 9 of this Article, Member States shall be
allowed to increase the risk weights beyond those provided for in this Regulation by up to 25 %, for those
exposures identified in points (d)(iv) and (d)(vii) of paragraph 2 of this Article and tighten the large exposure
limit provided for in Article 395 by up to 15 % for a period of up to two years or until the macroprudential
or systemic risk ceases to exist if that occurs sooner, provided that the conditions and notification
requirements laid down in paragraph 2 of this Article are met.’;
(123) Article 460 is amended as follows:
(a) paragraph 1 is replaced by the following:
‘1. The Commission is empowered to supplement this Regulation by adopting delegated acts in accordance
with Article 462 to specify in detail the general requirement set out in Article 412(1). Delegated acts adopted
in accordance with this paragraph shall be based on the items to be reported in accordance with Title II of
Part Six and Annex III and shall specify under which circumstances competent authorities have to impose
specific in- and outflow levels on institutions in order to capture specific risks to which they are exposed and
shall respect the thresholds set out in paragraph 2 of this Article.
In particular, the Commission is empowered to supplement this Regulation by adopting delegated acts
specifying the detailed liquidity requirements for the purposes of the application of Article 8(3), Articles 411
to 416, 419, 422, 425, 428a, 428f, 428g, 428j to 428n, 428p, 428r, 428s, 428w, 428ae, 428ag, 428ah,
428ak and 451a.’;
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(b) the following paragraph is added:
‘3. The Commission is empowered to amend this Regulation by adopting delegated acts in accordance with
Article 462 amending the list of products or services set out in Article 428f(2) if it considers that assets and
liabilities directly linked to other products or services meet the conditions set out in Article 428f(1).
The Commission shall adopt the delegated act referred to in the first subparagraph by 28 June 2024.’;
(124) the following article is inserted:
‘Article 461a
Alternative standardised approach for market risk
For the purposes of the reporting requirements set out in Article 430b(1), the Commission is empowered to
adopt delegated acts in accordance with Article 462, to amend this Regulation by making technical adjustments
to Articles 325e, 325g to 325j, 325p, 325q, 325ae, 325ak, 325am, 325ap to 325at, 325av, 325ax, and specify
the risk weight of bucket 11 of Table 4 in Article 325ah and the risk weights of covered bonds issued by credit
institutions in third countries in accordance with Article 325ah, and the correlation of covered bonds issued by
credit institutions in third countries in accordance with Article 325aj of the alternative standardised approach set
out in Chapter 1a of Title IV of Part Three, taking into account developments in international regulatory
standards.
The Commission shall adopt the delegated act referred to in paragraph 1 by 31 December 2019.’;
(125) Article 462 is replaced by the following:
‘Article 462
Exercise of the delegation
1.
The power to adopt delegated acts is conferred on the Commission subject to the conditions laid down in
this Article.
2.
The power to adopt delegated acts referred to in Articles 244(6) and 245(6), in Articles 456 to 460 and in
Article 461a shall be conferred on the Commission for an indeterminate period of time from 28 June 2013.
3.
The delegation of power referred to in Articles 244(6) and 245(6), in Articles 456 to 460 and in
Article 461a may be revoked at any time by the European Parliament or by the Council. A decision to revoke
shall put an end to the delegation of the power specified in that decision. It shall take effect the day following the
publication of the decision in the Official Journal of the European Union or at a later date specified therein. It shall
not affect the validity of the delegated acts already in force.
4.
Before adopting a delegated act, the Commission shall consult experts designated by each Member State in
accordance with the principles laid down in the Interinstitutional Agreement of 13 April 2016 on Better LawMaking.
5.
As soon as it adopts a delegated act, the Commission shall notify it simultaneously to the
European Parliament and to the Council.
6.
A delegated act adopted pursuant to Articles 244(6) and 245(6), Articles 456 to 460 and in Article 461a
shall enter into force only if no objection has been expressed by the European Parliament or the Council within
a period of three months of notification of that act to the European Parliament and the Council or if, before the
expiry of that period, the European Parliament and the Council have both informed the Commission that they
will not object. That period shall be extended by three months at the initiative of the European Parliament or of
the Council.’;
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(126) in Article 471, paragraph 1 is replaced by the following:
‘1. By way of derogation from Article 49(1), during the period from 31 December 2018 to 31 December 2024,
institutions may choose not to deduct equity holdings in insurance undertakings, reinsurance undertakings and
insurance holding companies where the following conditions are met:
(a) the conditions set out in points (a), and (e) of Article 49(1);
(b) the competent authorities are satisfied with the level of risk control and financial analysis procedures
specifically adopted by the institution in order to supervise the investment in the undertaking or holding
company;
(c) the equity holdings of the institution in the insurance undertaking, reinsurance undertaking or insurance
holding company do not exceed 15 % of the Common Equity Tier 1 instruments issued by that insurance
entity as at 31 December 2012 and during the period from 1 January 2013 to 31 December 2024;
(d) the amount of the equity holding which is not deducted does not exceed the amount held in the Common
Equity Tier 1 instruments in the insurance undertaking, reinsurance undertaking or insurance holding
company as at 31 December 2012.’;
(127) Article 493 is amended as follows:
(a) in paragraph 1, the first sentence is replaced by the following:
‘The provisions on large exposures as laid down in Articles 387 to 403 of this Regulation shall not apply to
investment firms the main business of which consists exclusively of the provision of investment services or
activities in relation to the financial instruments set out in points (5), (6), (7), (9), (10) and (11) of Section C
of Annex I to Directive 2014/65/EU and to which Directive 2004/39/EC of the European Parliament and of
the Council (*) did not apply on 31 December 2006.
(*) Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on markets in
financial instruments amending Council Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/EC
of the European Parliament and of the Council and repealing Council Directive 93/22/EEC (OJ L 145,
30.4.2004, p. 1).’;
(b) in paragraph 3, point (c) is replaced by the following:
‘(c) exposures, including participations or other kinds of holdings, incurred by an institution to its parent
undertaking, to other subsidiaries of that parent undertaking or to its own subsidiaries and qualifying
holdings, in so far as those undertakings are covered by the supervision on a consolidated basis to which
the institution itself is subject, in accordance with this Regulation, Directive 2002/87/EC or with
equivalent standards in force in a third country; exposures that do not meet those criteria, whether or not
exempted from Article 395(1) of this Regulation, shall be treated as exposures to a third party;’;
(128) Article 494 is replaced by the following:
‘Article 494
Transitional provisions concerning the requirement for own funds and eligible liabilities
1.
By way of derogation from Article 92a, as from 27 June 2019 until 31 December 2021, institutions
identified as resolution entities that are G-SIIs or part of a G-SII shall at all times satisfy the following
requirements for own funds and eligible liabilities:
(a) a risk-based ratio of 16 %, representing the own funds and eligible liabilities of the institution expressed as
a percentage of the total risk exposure amount calculated in accordance with Article 92(3) and (4);
(b) a non-risk-based ratio of 6 %, representing the own funds and eligible liabilities of the institution expressed as
a percentage of the total exposure measure referred to in Article 429(4).
2.
By way of derogation from Article 72b(3), as from 27 June 2019 until 31 December 2021, the extent to
which eligible liabilities instruments referred to in Article 72b(3) may be included in eligible liabilities items shall
be 2,5 % of the total risk exposure amount calculated in accordance with Article 92(3) and (4).
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3.
By way of derogation from Article 72b(3), until the resolution authority assesses for the first time the
compliance with the condition set out in point (c) of that paragraph, liabilities shall qualify as eligible liabilities
instruments up to an aggregate amount that does not exceed, until 31 December 2021, 2,5 % and, after that date,
3,5 % of the total risk exposure amount calculated in accordance with Article 92(3) and (4), provided that they
meet the conditions set out in points (a) and (b) of Article 72b(3).’;
(129) the following articles are inserted:
‘Article 494a
Grandfathering of issuances through special purpose entities
1.
By way of derogation from Article 52, capital instruments not issued directly by an institution shall qualify
as Additional Tier 1 instruments until 31 December 2021 only where all the following conditions are met:
(a) the conditions set out in Article 52(1), except for the condition requiring that the instruments are directly
issued by the institution;
(b) the instruments are issued through an entity within the consolidation pursuant to Chapter 2 of Title II of Part
One;
(c) the proceeds are immediately available to the institution without limitation and in a form that satisfies the
conditions set out in this paragraph.
2.
By way of derogation from Article 63, capital instruments not issued directly by an institution shall qualify
as Tier 2 instruments until 31 December 2021 only where all the following conditions are met:
(a) the conditions set out in Article 63(1), except for the condition requiring that the instruments are directly
issued by the institution;
(b) the instruments are issued through an entity within the consolidation pursuant to Chapter 2 of Title II of Part
One;
(c) the proceeds are immediately available to the institution without limitation and in a form that satisfies the
conditions set out in this paragraph.
Article 494b
Grandfathering of own funds instruments and eligible liabilities instruments
1.
By way of derogation from Articles 51 and 52, instruments issued prior to 27 June 2019 shall qualify as
Additional Tier 1 instruments at the latest until 28 June 2025, where they meet the conditions set out in
Articles 51 and 52, except for the conditions referred to in points (p), (q) and (r) of Article 52(1).
2.
By way of derogation from Articles 62 and 63, instruments issued prior to 27 June 2019 shall qualify as
Tier 2 instruments at the latest until 28 June 2025, where they meet the conditions set out in Articles 62 and 63,
except for the conditions referred to in points (n), (o) and (p) of Article 63.
3.
By way of derogation from point (a) of Article 72a(1), liabilities issued prior to 27 June 2019 shall qualify
as eligible liabilities items where they meet the conditions set out in Article 72b, except for the conditions
referred to in point (b)(ii) and points (f) to (m) of Article 72b(2).’;
(130) Article 497 is replaced by the following:
‘Article 497
Own funds requirements for exposures to CCPs
1.
Where a third-country CCP applies for recognition in accordance with Article 25 of Regulation (EU)
No 648/2012, institutions may consider that CCP as a QCCP from the date on which it submitted its application
for recognition to ESMA and until one of the following dates:
(a) where the Commission has already adopted an implementing act referred to in Article 25(6) of Regulation
(EU) No 648/2012 in relation to the third country in which the CCP is established and that implementing act
has entered into force, two years after the date of submission of the application;

L 150/212

EN

Official Journal of the European Union

7.6.2019

(b) where the Commission has not yet adopted an implementing act referred to in Article 25(6) of Regulation
(EU) No 648/2012 in relation to the third country in which the CCP is established or where that
implementing act has not yet entered into force, the earlier of the following dates:
(i)

two years after the date of entry into force of the implementing act;

(ii) for CCPs that submitted the application after 27 June 2019, two years after the date of submission of the
application;
(iii) for those CCPs that submitted the application before 27 June 2019, 28 June 2021.
2.
Until the expiration of the deadline referred to in paragraph 1 of this Article, where a CCP referred to in
that paragraph does not have a default fund and does not have in place a binding arrangement with its clearing
members that allows it to use all or part of the initial margin received from its clearing members as if they were
pre-funded contributions, the institution shall substitute the formula for calculating the own funds requirement in
Article 308(2) with the following one:
�
KCMi ¼ max KCCP �

IMi
; 8 % � 2 % � IMi
DFCCP þ IM

�

where:
KCMi

= the own funds requirement;

KCCP

= the hypothetical capital of the QCCP communicated to the institution by the QCCP in accordance
with Article 50c of Regulation (EU) No 648/2012;

DFCCP

= the pre-funded financial resources of the CCP communicated to the institution by the CCP in
accordance with Article 50c of Regulation (EU) No 648/2012;

i

= the index denoting the clearing member;

IMi

= the initial margin posted with the CCP by clearing member i; and

IM

= the total amount of initial margin communicated to the institution by the CCP in accordance with
Article 89(5a) of Regulation (EU) No 648/2012.

3.
In exceptional circumstances, where it is necessary and proportionate in order to avoid disruption to inter
national financial markets, the Commission may adopt, by way of implementing acts, and subject to the
examination procedure referred to in Article 464(2), a decision to extend once, by 12 months, the transitional
provisions set out in paragraph 1 of this Article.’;
(131) in Article 498(1), the first subparagraph is replaced by the following:
‘1. The provisions on own funds requirements as set out in this Regulation shall not apply to investment firms
the main business of which consists exclusively of the provision of investment services or activities in relation to
the financial instruments set out in points (5), (6), (7), (9), (10) and (11) of Section C of Annex I to
Directive 2014/65/EU and to which Directive 2004/39/EC did not apply on 31 December 2006.’;
(132) Article 499(3) is deleted;
(133) Articles 500 and 501 are replaced by the following:
‘Article 500
Adjustment for massive disposals
1.
By way of derogation from point (a) of Article 181(1), an institution may adjust its LGD estimates by partly
or fully offsetting the effect of massive disposals of defaulted exposures on realised LGDs up to the difference
between the average estimated LGDs for comparable exposures in default that have not been finally liquidated and
the average realised LGDs including on the basis of the losses realised due to massive disposals, as soon as all the
following conditions are met:
(a) the institution has notified the competent authority of a plan providing the scale, composition and the dates
of the disposals of defaulted exposures;
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(b) the dates of the disposals of defaulted exposures are after 23 November 2016 but not later than 28 June
2022;
(c) the cumulative amount of defaulted exposures disposed of since the date of the first disposal in accordance
with the plan referred to in point (a) has surpassed 20 % of the cumulative amount of all observed defaults as
of the date of the first disposal referred to in points (a) and (b).
The adjustment referred to in the first subparagraph may only be carried out until 28 June 2022 and its effects
may last for as long as the corresponding exposures are included in the institution's own LGD estimates.
2.
Institutions shall notify the competent authority without delay when the condition set out in point (c) of
paragraph 1 has been met.
Article 501
Adjustment of risk-weighted non-defaulted SME exposures
1.
Institutions shall adjust the risk-weighted exposure amounts for non-defaulted exposures to an SME
(RWEA), which are calculated in accordance with Chapter 2 or 3 of Title II of Part Three, as applicable, in
accordance with the following formula:
RWEA* ¼ RWEA �

minfE* ; EUR 2 500 000g � 0,7619 þ maxfE* − EUR 2 500 000; 0g � 0,85
E*

where:
RWEA*

= the RWEA adjusted by an SME supporting factor; and

E*

= the total amount owed to the institution, its subsidiaries, its parent undertakings and other
subsidiaries of those parent undertakings, including any exposure in default, but excluding claims or
contingent claims secured on residential property collateral, by the SME or the group of connected
clients of the SME.

2.

For the purposes of this Article:

(a) the exposure to an SME shall be included either in the retail or in the corporates or secured by mortgages on
immovable property classes;
(b) an SME is defined in accordance with Commission Recommendation 2003/361/EC (*); among the criteria
listed in Article 2 of the Annex to that Recommendation only the annual turnover shall be taken into
account;
(c) institutions shall take reasonable steps to correctly determine E* and obtain the information required under
point (b).
(*) Commission Recommendation 2003/361/EC of 6 May 2003 concerning the definition of micro, small and
medium-sized enterprises (OJ L 124, 20.5.2003, p. 36).’;
(134) the following article is inserted:
‘Article 501a
Adjustment to own funds requirements for credit risk for exposures to entities that operate or finance
physical structures or facilities, systems and networks that provide or support essential public services
1.
Own funds requirements for credit risk calculated in accordance with Title II of Part III shall be multiplied
by a factor of 0,75, provided that the exposure complies with all the following criteria:
(a) the exposure is included either in the corporate exposure class or in the specialised lending exposures class,
with the exclusion of exposures in default;
(b) the exposure is to an entity which was created specifically to finance or operate physical structures or
facilities, systems and networks that provide or support essential public services;
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(c) the source of repayment of the obligation is represented for not less than two thirds of its amount by the
income generated by the assets being financed, rather than the independent capacity of a broader commercial
enterprise, or by subsidies, grants or funding provided by one or more of the entities listed in points (b)(i)
and (b)(ii) of paragraph 2;
(d) the obligor can meet its financial obligations even under severely stressed conditions that are relevant for the
risk of the project;
(e) the cash flows that the obligor generates are predictable and cover all future loan repayments during the
duration of the loan;
(f)

the re-financing risk of the exposure is low or adequately mitigated, taking into account any subsidies, grants
or funding provided by one or more of the entities listed in points (b)(i) and (b)(ii) of paragraph 2;

(g) the contractual arrangements provide lenders with a high degree of protection including the following:
(i)

where the revenues of the obligor are not funded by payments from a large number of users, the
contractual arrangements shall include provisions that effectively protect lenders against losses resulting
from the termination of the project by the party which agrees to purchase the goods or services
provided by the obligor;

(ii) the obligor has sufficient reserve funds fully funded in cash or other financial arrangements with highly
rated guarantors to cover the contingency funding and working capital requirements over the lifetime of
the assets referred to in point (b) of this paragraph;
(iii) the lenders have a substantial degree of control over the assets and the income generated by the obligor;
(iv) the lenders have the benefit of security to the extent permitted by applicable law in assets and contracts
critical to the infrastructure business or have alternative mechanisms in place to secure their position;
(v)

equity is pledged to lenders such that they are able to take control of the entity upon default;

(vi) the use of net operating cash flows after mandatory payments from the project for purposes other than
servicing debt obligations is restricted;
(vii) there are contractual restrictions on the ability of the obligor to perform activities that may be
detrimental to lenders, including the restriction that new debt cannot be issued without the consent of
existing debt providers;
(h) the obligation is senior to all other claims other than statutory claims and claims from derivatives counter
parties;
(i)

where the obligor is in the construction phase, the following criteria shall be fulfilled by the equity investor,
or where there is more than one equity investor, the following criteria shall be fulfilled by a group of equity
investors as a whole:
(i)

the equity investors have a history of successfully overseeing infrastructure projects, the financial
strength and the relevant expertise;

(ii) the equity investors have a low risk of default, or there is a low risk of material losses for the obligor as
a result of their default;
(iii) there are adequate mechanisms in place to align the interest of the equity investors with the interests of
lenders;
(j)

the obligor has adequate safeguards to ensure completion of the project according to the agreed specification,
budget or completion date; including strong completion guarantees or the involvement of an experienced
constructor and adequate contract provisions for liquidated damages;

(k) where operating risks are material, they are properly managed;
(l)

the obligor uses tested technology and design;

(m) all necessary permits and authorisations have been obtained;
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(n) the obligor uses derivatives only for risk-mitigation purposes;
(o) the obligor has carried out an assessment whether the assets being financed contribute to the following en
vironmental objectives:
(i)

climate change mitigation;

(ii) climate change adaptation;
(iii) sustainable use and protection of water and marine resources;
(iv) transition to a circular economy, waste prevention and recycling;
(v) pollution prevention and control;
(vi) protection of healthy ecosystems.
2.
For the purposes of point (e) of paragraph 1, the cash flows generated shall not be considered predictable
unless a substantial part of the revenues satisfies the following conditions:
(a) one of the following criteria is met:
(i)

the revenues are availability-based;

(ii) the revenues are subject to a rate-of-return regulation;
(iii) the revenues are subject to a take-or-pay contract;
(iv) the level of output or the usage and the price shall independently meet one of the following criteria:
— it is regulated,
— it is contractually fixed,
— it is sufficiently predictable as a result of low demand risk;
(b) where the revenues of the obligor are not funded by payments from a large number of users, the party which
agrees to purchase the goods or services provided by the obligor shall be one of the following:
(i)

a central bank, a central government, a regional government or a local authority, provided that they are
assigned a risk weight of 0 % in accordance with Articles 114 and 115 or are assigned an ECAI rating
with a credit quality step of at least 3;

(ii) a public sector entity, provided that it is assigned a risk weight of 20 % or below in accordance with
Article 116 or is assigned an ECAI rating with a credit quality step of at least 3;
(iii) a multilateral development bank referred to in Article 117(2);
(iv) an international organisation referred to in Article 118;
(v) a corporate entity which has been assigned an ECAI rating with a credit quality step of at least 3;
(vi) an entity that is replaceable without a significant change in the level and timing of revenues.
3.
Institutions shall report to competent authorities every six months on the total amount of exposures to
infrastructure project entities calculated in accordance with paragraph 1 of this Article.
4.
The Commission shall, by 28 June 2022 report on the impact of the own funds requirements laid down in
this Regulation on lending to infrastructure project entities and shall submit that report to the
European Parliament and to the Council, together with a legislative proposal, if appropriate.
5.

For the purposes of paragraph 4, EBA shall report on the following to the Commission:

(a) an analysis of the evolution of the trends and conditions in markets for infrastructure lending and project
finance over the period referred to in paragraph 4;
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(b) an analysis of the effective riskiness of entities referred to in point (b) of paragraph 1 over a full economic
cycle;
(c) the consistency of own funds requirements laid down in this Regulation with the outcomes of the analysis
under points (a) and (b) of this paragraph.
Article 501b
Derogation from reporting requirements
By way of derogation from Article 430, during the period between the date of application of the relevant
provisions of this Regulation and the date of the first remittance of reports specified in the implementing
technical standards referred to in that Article, a competent authority may waive the requirement to report
information in the format specified in the templates contained in the implementing act referred to in
Article 430(7) where those templates have not been updated to reflect the provisions of this Regulation.’;
(135) in Part Ten, the following article is inserted after Title II: REPORTS AND REVIEWS:
‘Article 501c
Prudential treatment of exposures related to environmental and/or social objectives
EBA, after consulting the ESRB, shall assess, on the basis of available data and the findings of the Commission
High-Level Expert Group on Sustainable Finance, whether a dedicated prudential treatment of exposures related to
assets or activities associated substantially with environmental and/or social objectives would be justified. In
particular, EBA shall assess:
(a) methodologies for the assessment of the effective riskiness of exposures related to assets and activities
associated substantially with environmental and/or social objectives compared to the riskiness of other
exposure;
(b) the development of appropriate criteria for the assessment of physical risks and transition risks, including the
risks related to the depreciation of assets due to regulatory changes;
(c) the potential effects of a dedicated prudential treatment of exposures related to assets and activities which are
associated substantially with environmental and/or social objectives on financial stability and bank lending in
the Union.
EBA shall submit a report on its findings to the European Parliament, to the Council and to the Commission by
28 June 2025.
On the basis of that report, the Commission shall, if appropriate, submit to the European Parliament and to the
Council a legislative proposal.’;
(136) the following article is inserted:
‘Article 504a
Holdings of eligible liabilities instruments
By 28 June 2022, EBA shall report to the Commission on the amounts and distribution of holdings of eligible
liabilities instruments among institutions identified as G-SIIs or O-SIIs and on potential impediments to resolution
and the risk of contagion in relation to those holdings.
Based on the report by EBA the Commission shall, by 28 June 2023, report to the European Parliament and to
the Council on the appropriate treatment of such holdings, accompanied by a legislative proposal, where
appropriate.’;
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(137) Article 507 is replaced by the following:
‘Article 507
Large exposures
1.
EBA shall monitor the use of exemptions set out in point (b) of Article 390(6), points (f) to (m) of
Article 400(1), point (a) and points (c) to (g), (i), (j) and (k) of Article 400(2) and by 28 June 2021 submit
a report to the Commission assessing the quantitative impact that the removal of those exemptions or the setting
of a limit on their use would have. That report shall assess, in particular, for each exemption provided for in those
Articles:
(a) the number of large exposures exempted in each Member State;
(b) the number of institutions that make use of the exemption in each Member State;
(c) the aggregate amount of exposures exempted in each Member State.
2.
By 31 December 2023, the Commission shall submit a report to the European Parliament and to the
Council on the application of the derogations referred to in Articles 390(4) and 401(2) concerning the methods
for the calculation of exposure value of securities financing transactions, and in particular the need to take
account of amendments in international standards determining the methods for such calculation.’;
(138) in Article 510, the following paragraphs are added:
‘4. EBA shall monitor the amount of required stable funding covering the funding risk linked to the derivative
contracts listed in Annex II and credit derivatives over the one-year horizon of the net stable funding ratio, in
particular the future funding risk for those derivative contracts set out in Articles 428s(2) and 428at(2), and
report to the Commission on the opportunity to adopt a higher required stable funding factor or a more risksensitive measure by 28 June 2024. That report shall at least assess:
(a) the opportunity to distinguish between margined and unmargined derivative contracts;
(b) the opportunity to remove, increase or replace the requirement set out in Articles 428s(2) and 428at(2);
(c) the opportunity to change more broadly the treatment of derivative contracts in the calculation of the net
stable funding ratio, as set out in Article 428d, Articles 428k(4) and 428s(2), points (a) and (b) of
Article 428ag, Articles 428ah(2), 428al(4) and 428at(2), points (a) and (b) of Article 428ay and Article 428az
(2), to better capture the funding risk linked to those contracts over the one-year horizon of the net stable
funding ratio;
(d) the impact of the proposed changes on the amount of stable funding required for institutions' derivative
contracts.
5.
If international standards affect the treatment of derivative contracts listed in Annex II and credit derivatives
for the calculation of the net stable funding ratio, the Commission shall, if appropriate and taking into account
the report referred to in paragraph 4, those changes of international standards and the diversity of the banking
sector in the Union, submit a legislative proposal to the European Parliament and to the Council on how to
amend the provisions regarding the treatment of derivative contracts listed in Annex II and credit derivatives for
the calculation of the net stable funding ratio as set out in Title IV of Part Six to take better account of the
funding risk linked to those transactions.
6.
EBA shall monitor the amount of stable funding required to cover the funding risk linked to securities
financing transactions, including to the assets received or given in those transactions, and to unsecured
transactions with a residual maturity of less than six months with financial customers and report to the
Commission on the appropriateness of that treatment by 28 June 2023. That report shall at least assess:
(a) the opportunity to apply higher or lower stable funding factors to securities financing transactions with
financial customers and to unsecured transactions with a residual maturity of less than six months with
financial customers to take better account of their funding risk over the one-year horizon of the net stable
funding ratio and of the possible contagion effects between financial customers;
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(b) the opportunity to apply the treatment set out in point (g) of Article 428r(1) to securities financing
transactions collateralised by other types of assets;
(c) the opportunity to apply stable funding factors to off-balance-sheet items used in securities financing
transactions as an alternative to the treatment set out in Article 428p(5);
(d) the adequacy of the asymmetric treatment between liabilities with a residual maturity of less than six months
provided by financial customers that are subject to a 0 % available stable funding factor in accordance with
point (c) of Article 428k(3) and assets resulting from transactions with a residual maturity of less than six
months with financial customers that are subject to a 0 %, 5 % or 10 % required stable funding factor in
accordance with point (g) of Article 428r(1), point (c) of Article 428s(1) and point (b) of Article 428v;
(e) the impact of the introduction of higher or lower required stable funding factors for securities financing
transactions, in particular with a residual maturity of less than six months with financial customers, on the
market liquidity of assets received as collateral in those transactions, in particular of sovereign and corporate
bonds;
(f) the impact of the proposed changes on the amount of stable funding required for those institutions'
transactions, in particular for securities financing transactions with a residual maturity of less than six months
with financial customers where sovereign bonds are received as collateral in those transactions.
7.
By 28 June 2024, the Commission shall, where appropriate and taking into account the report referred to
in paragraph 6, any international standards and the diversity of the banking sector in the Union, submit
a legislative proposal to the European Parliament and to the Council on how to amend the provisions regarding
the treatment of securities financing transactions, including of the assets received or given in those transactions,
and the treatment of unsecured transactions with a residual maturity of less than six months with financial
customers for the calculation of the net stable funding ratio as set out in Title IV of Part Six where it considers it
appropriate regarding the impact of the existing treatment on institutions' net stable funding ratio and to take
better account of the funding risk linked to those transactions.
8.
By 28 June 2025, the required stable funding factors applied to the transactions referred to in point (g) of
Article 428r(1), point (c) of Article 428s(1) and in point (b) of Article 428v, shall be raised from 0 % to 10 %,
from 5 % to 15 % and from 10 % to 15 % respectively, unless otherwise specified in a legislative act adopted on
the basis of a proposal by the Commission, in accordance with paragraph 7 of this Article.
9.
EBA shall monitor the amount of stable funding required to cover the funding risk linked to institutions'
holdings of securities to hedge derivative contracts. EBA shall report on the appropriateness of the treatment by
28 June 2023. That report shall at least assess:
(a) the possible impact of the treatment on investors' ability to gain exposure to assets and the impact of the
treatment on credit supply in the capital markets union;
(b) the opportunity to apply adjusted stable funding requirements to securities that are held to hedge derivatives
which are funded by initial margin, either wholly or in part;
(c) the opportunity to apply adjusted stable funding requirements to securities that are held to hedge derivatives
which are not funded by initial margin.
10. By 28 June 2023 or a year after an agreement on international standards that is developed by the BCBS,
whichever is the earliest, the Commission shall, where appropriate and taking into account the report referred to
in paragraph 9, any international standards developed by the BCBS, the diversity of the banking sector in the
Union and the aims of the capital markets union, submit a legislative proposal to the European Parliament and to
the Council on how to amend the provisions regarding the treatment of institutions' holdings of securities to
hedge derivative contracts for the calculation of the net stable funding ratio as set out in Title IV of Part Six where
it considers it appropriate regarding the impact of the existing treatment on institutions' net stable funding ratio
and to take better account of the funding risk linked to those transactions.
11. EBA shall assess whether it would be justified to reduce the required stable funding factor for assets used
for providing clearing and settlement services of precious metals such as gold, silver, platinum and palladium or
assets used for providing financing transactions of precious metals such as gold, silver, platinum and palladium of
a term of 180 days or less. EBA shall submit its report to the Commission by 28 June 2021.’;
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(139) Article 511 is replaced by the following:
‘Article 511
Leverage
1.
The Commission shall by 31 December 2020 submit a report to the European Parliament and to the
Council on whether:
(a) it is appropriate to introduce a leverage ratio surcharge for O-SIIs; and
(b) the definition and calculation of the total exposure measure referred to in Article 429(4), including the
treatment of central bank reserves, is appropriate.
2.
For the purposes of the report referred to in paragraph 1, the Commission shall take into account internat
ional developments and internationally agreed standards. Where appropriate, that report shall be accompanied by
a legislative proposal.’;
(140) Article 513 is replaced by the following:
‘Article 513
Macroprudential rules
1.
By 30 June 2022, and every five years thereafter, the Commission shall, after consulting the ESRB and EBA,
review whether the macroprudential rules contained in this Regulation and in Directive 2013/36/EU are sufficient
to mitigate systemic risks in sectors, regions and Member States including assessing:
(a) whether the current macroprudential tools in this Regulation and in Directive 2013/36/EU are effective,
efficient and transparent;
(b) whether the coverage and the possible degrees of overlap between different macroprudential tools for
targeting similar risks in this Regulation and in Directive 2013/36/EU are adequate and, if appropriate,
propose new macroprudential rules;
(c) how internationally agreed standards for systemic institutions interact with the provisions in this Regulation
and in Directive 2013/36/EU and, if appropriate, propose new rules taking into account those internationally
agreed standards;
(d) whether other types of instruments, such as borrower-based instruments, should be added to the macropru
dential tools provided for in this Regulation and in Directive 2013/36/EU to complement capital-based
instruments and to allow for the harmonised use of the instruments in the internal market; taking into
account whether harmonised definitions of those instruments and the reporting of respective data at Union
level are a prerequisite for the introduction of such instruments;
(e) whether the leverage ratio buffer requirement as referred to in Article 92(1a) should be extended to
systemically important institutions other than G-SIIs, whether its calibration should be different from the
calibration for G-SIIs, and whether its calibration should depend on the level of systemic importance of the
institution;
(f) whether the current voluntary reciprocity of macroprudnetial measures should be turned into mandatory
reciprocity and whether the current ESRB framework for voluntary reciprocity is an appropriate basis for
that;
(g) how relevant Union and national macroprudential authorities can be mandated with tools to address new
emerging systemic risks arising from credit institutions exposures to the non-banking sector, in particular
from derivatives and securities financing transactions markets, the asset management sector and the insurance
sector.
2.
By 31 December 2022, and every five years thereafter, the Commission shall, on the basis of the
consultation with the ESRB and EBA, report to the European Parliament and to the Council on the assessment
referred to in paragraph 1 and, where appropriate, submit a legislative proposal to the European Parliament and
to the Council.’;
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(141) Article 514 is replaced by the following:
‘Article 514
Method for the calculation of the exposure value of derivative transactions
1.
EBA shall, by 28 June 2023, report to the Commission on the impact and the relative calibration of the
approaches set out in Sections 3, 4 and 5 of Chapter 6 of Title II of Part Three to calculate the exposure values of
derivative transactions.
2.
On the basis of the report by EBA, the Commission shall, where appropriate, submit a legislative proposal
to amend the approaches set out in Sections 3, 4 and 5 of Chapter 6 of Title II of Part Three.’;
(142) the following article is inserted:
‘Article 518a
Review of cross-default provisions
By 28 June 2022, the Commission shall review and assess whether it is appropriate to require that eligible
liabilities may be bailed-in without triggering cross-default clauses in other contracts, with a view to reinforcing as
much as possible the effectiveness of the bail-in tool and to assessing whether a no-cross-default provision
referring to eligible liabilities should be included in the terms or contracts governing other liabilities. Where
appropriate, that review and assessment shall be accompanied by a legislative proposal.’;
(143) the following article is inserted:
‘Article 519b
Own funds requirements for market risk
1.
By 30 September 2019, EBA shall report on the impact, on institutions in the Union, of international
standards to calculate the own funds requirements for market risk.
2.
By 30 June 2020, the Commission shall, taking into account the results of the report referred to in
paragraph 1 and the international standards and the approaches set out in Chapters 1a and 1b of Title IV of Part
Three, submit a report together with a legislative proposal, where appropriate, to the European Parliament and to
the Council on how to implement international standards on adequate own funds requirements for market risk.’;
(144) in Part Ten, the following title is inserted:
‘TITLE IIA
IMPLEMENTATION OF RULES

Article 519c
Compliance tool
1.
EBA shall develop an electronic tool aimed at facilitating institutions' compliance with this Regulation and
Directive 2013/36/EU, as well as with regulatory technical standards, implementing technical standards, guidelines
and templates adopted to implement this Regulation and that Directive.
2.

The tool referred to in paragraph 1 shall at least enable each institution to:

(a) rapidly identify the relevant provisions to comply with in relation to the institution's size and business model;
(b) follow the changes made in legislative acts and in the related implementing provisions, guidelines and
templates.’;
(145) Annex II is amended as set out in the Annex to this Regulation.
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Article 2
Amendments to Regulation (EU) No 648/2012
Regulation (EU) No 648/2012 is amended as follows:
(1) in Article 50a, paragraph 2 is replaced by the following:
‘2.

A CCP shall calculate the hypothetical capital as follows:
X
KCCP ¼
EADi � RW � capital ratio
i

where:
KCCP

= the hypothetical capital;

i

= the index denoting the clearing member;

EADi

= the exposure amount of the CCP to clearing member i, including the clearing member's own
transactions with the CCP, the client transactions guaranteed by the clearing member, and all
values of collateral held by the CCP, including the clearing member's pre-funded default fund
contribution, against those transactions, relating to the valuation at the end of the regulatory
reporting date before the margin called on the final margin call of that day is exchanged;

RW

= a risk weight of 20 %; and

capital ratio

= 8 %.’;

(2) Article 50b is replaced by the following:
‘Article 50b
General rules for the calculation of KCCP
For the purpose of calculating KCCP referred to in Article 50a(2), the following provisions shall apply:
(a) CCPs shall calculate the value of the exposures they have to their clearing members as follows:
(i)

for exposures arising from contracts and transactions listed in points (a) and (c) of Article 301(1) of
Regulation (EU) No 575/2013, CCPs shall calculate the value in accordance with the method set out in
Section 3 of Chapter 6 of Title II of Part Three of that Regulation by using a margin period of risk of 10
business days;

(ii) for exposures arising from contracts and transactions listed in point (b) of Article 301(1) of Regulation (EU)
No 575/2013, CCPs shall calculate the value (EADi) in accordance with the following formula:
EADi = max{EBRMi – IMi – DFi; 0}
where:
EADi

= the exposure value;

i

= the index denoting the clearing member;

EBRMi

= the exposure value before risk mitigation that is equal to the exposure value of the CCP to
clearing member i arising from all the contracts and transactions with that clearing member,
calculated without taking into account the collateral posted by that clearing member;

IMi

= the initial margin posted with the CCP by clearing member i;

DFi

= the pre-funded default fund contribution of clearing member i.

All values in this formula shall relate to the valuation at the end of the day before the margin called on the
final margin call of that day is exchanged;
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(iii) for situations referred to in the third sentence of the second subparagraph of Article 301(1) of Regulation
(EU) No 575/2013, CCPs shall calculate the value of the transactions referred to in the first sentence of that
subparagraph in accordance with the formula set out in point (a)(ii) of this Article, and shall determine
EBRMi in accordance with Title V of Part Three of that Regulation;
(b) for institutions that fall under the scope of Regulation (EU) No 575/2013 the netting sets are the same as those
defined in point (4) of Article 272 of that Regulation;
(c) a CCP that has exposures to one or more CCPs shall treat those exposures as if they were exposures to clearing
members and include any margin or pre-funded contributions received from those CCPs in the calculation of
KCCP;
(d) a CCP that has in place a binding contractual arrangement with its clearing members that allows that CCP to use
all or part of the initial margin received from its clearing members as if they were pre-funded contributions shall
consider that initial margin as pre-funded contributions for the purposes of the calculation in paragraph 1 and
not as initial margin;
(e) where collateral is held against an account containing more than one of the types of contracts and transactions
referred to in Article 301(1) of Regulation (EU) No 575/2013, CCPs shall allocate the initial margin provided by
their clearing members or clients, as applicable, in proportion to the EADs of the respective types of contracts
and transactions calculated in accordance with point (a) of this paragraph, without taking into account initial
margin in the calculation;
(f) CCPs that have more than one default fund shall carry out the calculation for each default fund separately;
(g) where a clearing member provides client clearing services, and the transactions and collateral of the clearing
member's clients are held in sub-accounts which are separate from those of the clearing member's proprietary
business, CCPs shall carry out the calculation of EADi for each sub-account separately and shall calculate the
clearing member's total EADi as the sum of the EADs of the clients' sub-accounts and the EAD of the clearing
member's proprietary business sub-account;
(h) for the purposes of point (f), where DFi is not split between the clients' sub-accounts and the clearing member's
proprietary business sub-accounts, CCPs shall allocate DFi per sub-account according to the respective fraction
the initial margin of that sub-account has in relation to the total initial margin posted by the clearing member or
for the account of the clearing member;
(i) CCPs shall not carry out the calculation in accordance with Article 50a(2) where the default fund covers cash
transactions only.
For the purposes of point (a)(ii) of this Article, the CCP shall use the method specified in Article 223 of Regulation
(EU) No 575/2013 with supervisory volatility adjustments set out in Article 224 of that Regulation to calculate the
exposure value.’;

(3) in Article 50c(1), points (d) and (e) are deleted;
(4) in Article 50d, point (c) is deleted;
(5) in Article 89, paragraph 5a is replaced by the following:
‘5a.
During the transitional period set out in Article 497 of Regulation (EU) No 575/2013, a CCP referred to in
that Article shall include in the information it shall report in accordance with Article 50c(1) of this Regulation the
total amount of initial margin, as defined in point (140) of Article 4(1) of Regulation (EU) No 575/2013, it has
received from its clearing members where both of the following conditions are met:
(a) the CCP does not have a default fund;
(b) the CCP does not have in place a binding arrangement with its clearing members that allows it to use all or part
of the initial margin received from those clearing members as if they were pre-funded contributions.’.
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Article 3
Entry into force and application
1.
This Regulation shall enter into force on the twentieth day following that of its publication in the Official Journal of
the European Union.
2.

This Regulation shall apply from 28 June 2021 with the exceptions listed in paragraphs 3 to 8.

3.

The following points of Article 1 of this Regulation shall apply from 27 June 2019:

(a) point (1), containing the provisions on scope and on supervisory powers;
(b) point (2), containing the definitions, unless they relate exclusively to provisions that apply in accordance with this
Article from a different date, in which case they shall apply from such different date;
(c) points (3)(b), (6)(c), (8), point (9), as regards Article 13 of Regulation (EU) No 575/2013, point (12), as regards the
second subparagraph of Article 18(1) of Regulation (EU) No 575/2013, points (14) to (17), (19) to (44), (47), (128)
and (129), containing the provisions related to own funds and the provisions on the introduction of the new
requirements for own funds and eligible liabilities;
(d) point (9), as regards the provisions on the impact of new securitisation rules laid down in Article 14 of Regulation
(EU) No 575/2013;
(e) point (57), containing the provisions on the risk weights for multilateral development banks, and point (58),
containing the provisions on the risk weights for international organisations;
(f) point (53), as regards Article 104b of Regulation (EU) No 575/2013, points (89) and (90), point (118), as regards
Article 430b of Regulation (EU) No 575/2013, and point (124), containing the provisions on the reporting
requirements for market risk;
(g) point (130), containing the provisions on own funds requirements for CCP exposures;
(h) point (133), as regards the provisions on massive disposals laid down in Article 500 of Regulation (EU)
No 575/2013;
(i) point (134), as regards Article 501b of Regulation (EU) No 575/2013, containing the provisions on waiver of
reporting;
(j) point (144), containing the provisions on the compliance tool;
(k) the provisions that require European Supervisory Authorities or the ESRB to submit to the Commission draft
regulatory or implementing technical standards and reports, the provisions that require the Commission to produce
reports, the provisions that empower the Commission to adopt delegated acts or implementing acts, the provisions
on review and on legislative proposals and the provisions that require the European Supervisory Authorities to issue
guidelines, namely point (2)(b); point (12), as regards Article 18(9) of Regulation (EU) No 575/2013; point (18)(b);
point (31), as regards Article 72b(7) of Regulation (EU) No 575/2013; point (38), as regards Article 78a(3) of
Regulation (EU) No 575/2013; point (57)(b); point (60), as regards Article 124(4) and (5) of Regulation (EU)
No 575/2013; point (63), as regards Article 132a(4) of Regulation (EU) No 575/2013; point (67), as regards
Article 164(8) and (9) of Regulation (EU) No 575/2013); point (74), as regards Article 277(5) and 279a(3) of
Regulation (EU) No 575/2013; point (89), as regards Article 325(9) of Regulation (EU) No 575/2013; point (90), as
regards Articles 325u(5), 325w(8), 325ap(3), 325az(8) and (9), 325bd(7), 325be(3), 325bf(9), 325bg(4), 325bh(3),
325bk(3), 325bp(12) of Regulation (EU) No 575/2013; point (93), as regards Article 390(9) of Regulation (EU)
No 575/2013;
point (94); point (96), as regards Article 394(4) of Regulation (EU) No 575/2013; point (98)(b); point (104), as
regards Article 403(4) of Regulation (EU) No 575/2013; point (109)(b); point (111)(b); point (118), as regards
Articles 430(7) and (8), 430b(6) and Article 430c of Regulation (EU) No 575/2013; point (119), as regards
Article 432(1) and (2) and Article 434a of Regulation (EU) No 575/2013; point (123); point (124); point (125);

L 150/224

EN

Official Journal of the European Union

7.6.2019

point (134), as regards Article 501a(4) and (5) of Regulation (EU) No 575/2013; point (135); point (136); point
(137); point (138); point (139); point (140); point (141), as regards Article 514(1) of Regulation (EU) No 575/2013;
point (142); and point (143).
Without prejudice to point (f) of the first subparagraph, the provisions on disclosure and on reporting shall apply as of
the date of application of the requirement to which the disclosure or the reporting relates.
4.

The following points of Article 1 of this Regulation shall apply from 28 December 2020:

(a) points (6)(a), (6)(b), (6)(d), points (7) and (12), as regards the first subparagraph of Article 18(1) and Article 18(2) to
(8) of Regulation (EU) No 575/2013, containing the provisions on prudential consolidation;
(b) point (60), containing the provisions on exposures secured by mortgages on immovable property, point (67),
containing the provisions on loss given default, and point (122), containing the provisions on macroprudential or
systemic risk identified at the level of a Member State.
5.
Point (46)(b) of Article 1 of this Regulation, containing the provisions on the introduction of the new requirement
for own funds for G-SIIs, shall apply from 1 January 2022.
6.
Point (53), as regards Article 104a of Regulation (EU) No 575/2013, and points (55) and (69) of Article 1 of this
Regulation, containing the provisions on the introduction of the new own funds requirements for market risk, shall
apply from 28 June 2023.
7.
Point (18) of Article 1 of this Regulation, as regards point (b) of Article 36(1) of Regulation (EU) No 575/2013,
containing the provision on the exemption from deductions of prudently valued software assets, shall apply from 12
months after the date of entry into force of the regulatory technical standards referred to in Article 36(4) of Regulation
(EU) No 575/2013.
8.
Point (126) of Article 1 of this Regulation, containing the provisions on the exemptions from deductions of equity
holdings, shall apply retroactively from 1 January 2019.

This Regulation shall be binding in its entirety and directly applicable in all Member States.
Done at Brussels, 20 May 2019.
For the European Parliament

For the Council

The President

The President

A. TAJANI

G. CIAMBA
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ANNEX

Annex II is amended as follows:
(1) in point 1, point (e) is replaced by the following:
‘(e) interest-rate options;’;
(2) in point 2, point (d) is replaced by the following:
‘(d) currency options;’;
(3) point 3 is replaced by the following:
‘3. Contracts of a nature similar to those in points 1(a) to (e) and 2(a) to (d) of this Annex concerning other
reference items or indices. This includes as a minimum all instruments specified in points (4) to (7), (9), (10) and
(11) of Section C of Annex I to Directive 2014/65/EU not otherwise included in point 1 or 2 of this Annex.’.
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REGULATION (EU) 2019/877 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 20 May 2019
amending Regulation (EU) No 806/2014 as regards the loss-absorbing and recapitalisation capacity
of credit institutions and investment firms
(Text with EEA relevance)
THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 114 thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national parliaments,

Having regard to the opinion of the European Central Bank (1),

Having regard to the opinion of the European Economic and Social Committee (2),

Acting in accordance with the ordinary legislative procedure (3),

Whereas:

(1)

On 9 November 2015, the Financial Stability Board published the Total Loss-Absorbing Capacity (TLAC) Term
Sheet (‘the TLAC standard’), which was endorsed by the G20 in November 2015. The objective of the TLAC
standard is to ensure that global systemically important banks, referred to as global systemically important
institutions (‘G-SIIs’) in the Union framework, have the loss-absorbing and recapitalisation capacity necessary to
help ensure that in, and immediately following, a resolution, those institutions can continue to perform critical
functions without putting taxpayers' funds, that is public funds or financial stability at risk. In its Communication
of 24 November 2015, ‘Towards the completion of the Banking Union’, the Commission committed itself to
bringing forward a legislative proposal by the end of 2016 that would enable the TLAC standard to be
implemented in Union law by the internationally agreed deadline of 2019.

(2)

The implementation of the TLAC standard in Union law needs to take into account the existing institutionspecific minimum requirement for own funds and eligible liabilities (‘MREL’) that applies to all credit institutions
and investment firms (institutions) established in the Union, as well as to any other entity as laid down in
Directive 2014/59/EU of the European Parliament and of the Council (4) (entities). As the TLAC standard and the
MREL pursue the same objective of ensuring that institutions and entities established in the Union have sufficient
loss-absorbing and recapitalisation capacity, the two requirements should be complementary elements of
a common framework. Operationally, the harmonised minimum level of the TLAC standard for G-SIIs (‘TLAC
minimum requirement’) should be introduced in Union legislation through amendments to Regulation (EU)

(1) OJ C 34, 31.1.2018, p. 17.
(2) OJ C 209, 30.6.2017, p. 36.
(3) Position of the European Parliament of 16 April 2019 (not yet published in the Official Journal) and decision of the Council of 14 May
2019.
(4) Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 establishing a framework for the recovery and
resolution of credit institutions and investment firms and amending Council Directive 82/891/EEC, and Directives 2001/24/EC,
2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC, 2011/35/EU, 2012/30/EU and 2013/36/EU, and Regulations (EU)
No 1093/2010 and (EU) No 648/2012, of the European Parliament and of the Council (OJ L 173, 12.6.2014, p. 190).
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No 575/2013 (5), while the institution-specific add-on for G-SIIs and the institution-specific requirement for
non-G-SIIs, referred to as the MREL, should be addressed through targeted amendments to Directive 2014/59/EU
and Regulation (EU) No 806/2014 of the European Parliament and of the Council (6).

The provisions of Regulation (EU) No 806/2014, as amended by this Regulation, on the loss-absorbing and
recapitalisation capacity of institutions and entities should be applied in a manner consistent with those in
Regulation (EU) No 575/2013 and in Directives 2013/36/EU of the European Parliament and of the Council (7)
and 2014/59/EU.

(3)

The absence of harmonised rules in the Member States participating in the Single Resolution Mechanism (SRM)
in respect of the implementation of the TLAC standard creates additional costs and legal uncertainty and makes
the application of the bail-in tool for cross-border institutions and entities more difficult. The absence of
harmonised Union rules also results in distortions of competition in the internal market given that the costs for
institutions and entities to comply with the existing requirements and the TLAC standard might differ
considerably across the Member States participating in the SRM. It is therefore necessary to remove those
obstacles to the functioning of the internal market and to avoid distortions of competition resulting from the
absence of harmonised rules in respect of the implementation of the TLAC standard. Consequently, the
appropriate legal basis for this Regulation is Article 114 of the Treaty on the Functioning of the European Union.

(4)

In line with the TLAC standard, Regulation (EU) No 806/2014 should continue to recognise both the Single Point
of Entry (SPE) resolution strategy and the Multiple Point of Entry (MPE) resolution strategy. Under the SPE
resolution strategy, only one group entity, usually the parent undertaking, is resolved, whereas other group
entities, usually operating subsidiaries, are not put under resolution but transfer their losses and recapitalisation
needs to the entity to be resolved. Under the MPE resolution strategy, more than one group entity might be
resolved. A clear identification of entities to be resolved (‘resolution entities’), that is the entities to which
resolution actions could be applied, together with subsidiaries that belong to them (‘resolution groups’), is
important in order to apply the desired resolution strategy effectively. That identification is also relevant for
determining the level of application of the rules on loss-absorbing and recapitalisation capacity that institutions
and entities should apply. It is therefore necessary to introduce the concepts of ‘resolution entity’ and ‘resolution
group’ and to amend Regulation (EU) No 806/2014 as regards group resolution planning, in order to explicitly
require the Single Resolution Board (the ‘Board’) to identify the resolution entities and resolution groups within
a group and to appropriately consider the implications of any planned action within the group to ensure effective
group resolution.

(5)

The Board should ensure that institutions and entities have sufficient loss-absorbing and recapitalisation capacity
to ensure a smooth and fast absorption of losses and recapitalisation in the event of resolution, with a minimum
impact on taxpayers and financial stability. That should be achieved through compliance by institutions with an
institution-specific MREL as set out in Regulation (EU) No 806/2014.

(6)

In order to align denominators that measure the loss-absorbing and recapitalisation capacity of institutions and
entities with those provided for in the TLAC standard, the MREL should be expressed as a percentage of the total
risk exposure amount and of the total exposure measure of the relevant institution or entity, and institutions or
entities should meet simultaneously the levels resulting from the two measurements.

(5) Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential requirements for credit
institutions and investment firms and amending Regulation (EU) No 648/2012 (OJ L 176, 27.6.2013, p. 1).
(6) Regulation (EU) No 806/2014 of the European Parliament and of the Council of 15 July 2014 establishing uniform rules and a uniform
procedure for the resolution of credit institutions and certain investment firms in the framework of a Single Resolution Mechanism and
a Single Resolution Fund and amending Regulation (EU) No 1093/2010 (OJ L 225, 30.7.2014, p. 1).
7
( ) Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to the activity of credit institutions and
the prudential supervision of credit institutions and investment firms, amending Directive 2002/87/EC and repealing
Directives 2006/48/EC and 2006/49/EC (OJ L 176, 27.6.2013, p. 338).
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(7)

In order to ensure a level playing field for institutions and entities established in the Union, including on a global
level, eligibility criteria for bail-inable liabilities for the MREL should be closely aligned with those laid down in
Regulation (EU) No 575/2013 for the TLAC minimum requirement, but subject to the complementary
adjustments and requirements introduced in this Regulation. In particular, certain debt instruments with an
embedded derivative component, such as certain structured notes, should be eligible, subject to certain
conditions, to meet the MREL to the extent that they have a fixed or increasing principal amount repayable at
maturity that is known in advance while only an additional return is linked to that derivative component and
depends on the performance of a reference asset. In view of those conditions, those debt instruments are
expected to be highly loss-absorbing and easy to bail-in in resolution. Where institutions or entities hold own
funds in excess of own funds requirements, that fact should not in itself affect decisions concerning the determi
nation of the MREL. Moreover, it should be possible for institutions and entities to meet any part of their MREL
with own funds.

(8)

The scope of liabilities used to meet the MREL includes, in principle, all liabilities resulting from claims arising
from ordinary unsecured creditors (non-subordinated liabilities) unless they do not meet specific eligibility criteria
set out in this Regulation. To enhance the resolvability of institutions and entities through an effective use of the
bail-in tool, the Board should be able to require that the MREL is met with own funds and other subordinated
liabilities, in particular where there are clear indications that bailed-in creditors are likely to bear losses in
resolution that would exceed the losses that they would incur under normal insolvency proceedings. The Board
should assess the need to require institutions and entities to meet the MREL with own funds and other
subordinated liabilities where the amount of liabilities excluded from the application of the bail-in tool reaches
a certain threshold within a class of liabilities that includes MREL eligible liabilities. Institutions and entities
should meet the MREL with own funds and other subordinated liabilities to the extent that is necessary to
prevent their creditors from incurring losses that are greater than those that creditors would otherwise incur
under normal insolvency proceedings.

(9)

Any subordination of debt instruments requested by the Board for the MREL should be without prejudice to the
possibility to partly meet the TLAC minimum requirement with non-subordinated debt instruments in
accordance with Regulation (EU) No 575/2013 as permitted by the TLAC standard. For resolution entities of
G-SIIs, resolution entities of resolution groups with assets above EUR 100 billion (top-tier banks), and for
resolution entities of resolution groups with assets below EUR 100 billion that are considered by the national
resolution authority as being likely to pose a systemic risk in the event of failure, taking into account the
prevalence of deposits and the absence of debt instruments in the funding model, limited access to capital
markets for eligible liabilities and reliance on Common Equity Tier 1 capital to meet the MREL, the Board should
be able to require that a part of the MREL equal to the level of loss absorption and recapitalisation referred to in
Article 27(7) of Regulation (EU) No 806/2014 as amended by this Regulation is met with own funds and other
subordinated liabilities, including own funds used to comply with the combined buffer requirement set out in
Directive 2013/36/EU.

(10)

At the request of a resolution entity, the Board should be able to reduce the part of the MREL required to be met
with own funds and other subordinated liabilities up to a limit that represents the proportion of the reduction
possible under Article 72b(3) of Regulation (EU) No 575/2013 in relation to the TLAC minimum requirement
laid down in that Regulation. The Board should be able to require, in accordance with the principle of propor
tionality, that the MREL is met with own funds and other subordinated liabilities to the extent that the overall
level of the required subordination in the form of own funds and eligible liabilities items due to the obligation of
institutions and entities to comply with the TLAC minimum requirement, the MREL and, where applicable, the
combined buffer requirement under Directive 2013/36/EU, does not exceed the greater of the level of loss
absorption and recapitalisation referred to in Article 27(7) of Regulation (EU) No 806/2014 as amended by this
Regulation or the formula set out in this Regulation based on the prudential requirements under Pillar 1 and
Pillar 2 and the combined buffer requirement.

(11)

For specific top-tier banks, the Board should, subject to conditions to be assessed by the Board, limit the level of
the minimum subordination requirement to a certain threshold, taking also into account the possible risk of dis
proportionately impacting the business model of those institutions. That limitation should be without prejudice
to the possibility of setting a subordination requirement above this limit through the requirement for
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subordination under Pillar 2, subject also to the conditions applying to Pillar 2, on the basis of alternative
criteria, namely impediments to resolvability, or the feasibility and credibility of the resolution strategy, or the
riskiness of the institution.

(12)

The MREL should allow institutions and entities to absorb losses expected in resolution or at the point of nonviability, as appropriate, and to be recapitalised after the implementation of actions provided for in the resolution
plan or after the resolution of the resolution group. The Board should, on the basis of the resolution strategy
they have chosen, duly justify the imposed level of the MREL and should, without undue delay, review that level
to reflect any changes in the level of the requirement referred to in Article 104a of Directive 2013/36/EU. As
such, the imposed level of the MREL should be the sum of the amount of the losses expected in resolution that
correspond to the institution's or entity's own funds requirements and the recapitalisation amount that allows the
institution or entity post-resolution, or after the exercise of write-down or conversion powers, to meet its own
funds requirements necessary for being authorised to pursue its activities under the chosen resolution strategy.
The Board should adjust downwards or upwards the recapitalisation amounts for any changes resulting from the
actions set out in the resolution plan.

(13)

The Board should be able to increase the recapitalisation amount to ensure sufficient market confidence in the
institution or entity after the implementation of actions set out in the resolution plan. The requested level of the
market confidence buffer should enable the institution or entity to continue to meet the conditions for authorisa
tion for an appropriate period, including by allowing the institution or entity to cover the costs related to the
restructuring of its activities following resolution, and to sustain sufficient market confidence. The market
confidence buffer should be set by reference to part of the combined buffer requirement under Directive
2013/36/EU. The Board should adjust downwards the level of the market confidence buffer if a lower level is
sufficient to ensure sufficient market confidence or should adjust upwards that level where a higher level is
necessary to ensure that, following the actions set out in the resolution plan, the entity continues to meet the
conditions for its authorisation for an appropriate period, and to sustain sufficient market confidence.

(14)

In line with Commission Delegated Regulation (EU) 2016/1075 (8) the Board should examine the investor base of
an individual institution's or entity's MREL instruments. If a significant part of an institution's or entity's MREL
instruments is held by retail investors that might not have received an appropriate indication of relevant risks,
that could in itself constitute an impediment to resolvability. In addition, if a large part of an institution's or
entity's MREL instruments is held by other institutions or entities, the systemic implications of a write-down or
conversion could also constitute an impediment to resolvability. Where the Board finds an impediment to resolva
bility resulting from the size and nature of a certain investor base, it should be able to recommend to an
institution or entity that it address that impediment.

(15)

To enhance their resolvability, the Board should be able to impose an institution-specific MREL on G-SIIs in
addition to the TLAC minimum requirement set out in Regulation (EU) No 575/2013. That institution-specific
MREL should be imposed if the TLAC minimum requirement is not sufficient to absorb losses and to recapitalise
a G-SII under the chosen resolution strategy.

(16)

When setting the level of the MREL, the Board should consider the degree of the systemic relevance of an
institution or entity and the potential adverse impact of its failure on financial stability. The Board should take
into account the need for a level playing field between G-SIIs and other comparable institutions or entities with

(8) Commission Delegated Regulation (EU) 2016/1075 of 23 March 2016 supplementing Directive 2014/59/EU of the European
Parliament and of the Council with regard to regulatory technical standards specifying the content of recovery plans, resolution plans
and group resolution plans, the minimum criteria that the competent authority is to assess as regards recovery plans and group recovery
plans, the conditions for group financial support, the requirements for independent valuers, the contractual recognition of write-down
and conversion powers, the procedures and contents of notification requirements and of notice of suspension and the operational
functioning of the resolution colleges (OJ L 184, 8.7.2016, p. 1).
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systemic relevance within the participating Member States. Thus, the MREL of institutions or entities that are not
G-SIIs but whose systemic relevance within participating Member States is comparable to the systemic relevance
of G-SIIs, should not diverge disproportionately from the level and composition of the MREL generally set for
G-SIIs.

(17)

In line with Regulation (EU) No 575/2013, institutions or entities that are identified as resolution entities should
be subject to the MREL only at the consolidated resolution group level. That means that resolution entities
should, in order to meet their MREL be obliged to issue eligible instruments and items to external third-party
creditors that would be bailed-in in the event that the resolution entity enters resolution.

(18)

Institutions or entities that are not resolution entities should comply with the MREL at individual level. The
loss-absorption and recapitalisation needs of those institutions or entities should be generally provided by their
respective resolution entities through direct or indirect acquisition by those resolution entities of own funds
instruments and eligible liabilities instruments issued by those institutions or entities and through their writedown or conversion into instruments of ownership when those institutions or entities are no longer viable. As
such, the MREL that applies to institutions or entities that are not resolution entities should be applied together
and consistently with the requirements that apply to resolution entities. That should allow the Board to resolve
a resolution group without placing certain of its subsidiaries under resolution, thus avoiding potentially
disruptive effects on the market. The application of the MREL to institutions or entities that are not resolution
entities should comply with the chosen resolution strategy, and in particular should not change the ownership
relationship between institutions or entities and their resolution group after those institutions or entities have
been recapitalised.

(19)

If both the resolution entity or the parent and its subsidiaries are established in the same Member State and are
part of the same resolution group, the Board should be able to waive the application of the MREL that applies to
those subsidiaries that are not resolution entities or to permit them to meet the MREL with collateralised
guarantees between the parent and its subsidiaries, that can be triggered when the timing conditions equivalent to
those allowing the write-down or conversion of eligible liabilities are met. The collateral backing the guarantee
should be highly liquid and have minimal market and credit risk.

(20)

Regulation (EU) No 575/2013 provides that competent authorities are able to waive the application of certain
solvency and liquidity requirements for credit institutions permanently affiliated to a central body (‘cooperative
networks’) where certain specific conditions are met. To take account of the specificities of such cooperative
networks, the Board should also be able to waive the application of the MREL that applies to such credit
institutions and the central body under similar conditions to those set out in Regulation (EU) No 575/2013
where credit institutions and the central body are established in the same Member State. The Board should also
be able to treat credit institutions and the central body as a whole when assessing the conditions for resolution
depending on the features of the solidarity mechanism. The Board should be able to ensure compliance with the
external MREL requirement of the resolution group as a whole in different ways, depending on the features of the
solidarity mechanism of each group, by counting eligible liabilities of entities that, in accordance with the
resolution plan, are required by the Board to issue instruments eligible for the MREL outside the resolution
group.

(21)

Competent authorities, national resolution authorities and the Board should appropriately address and remedy
any breaches of the TLAC minimum requirement and of the MREL. Given that a breach of those requirements
could constitute an impediment to institution or group resolvability, the existing procedures to remove
impediments to resolvability should be shortened, in order to address any breaches of the requirements
expediently. The Board should also be able to require institutions or entities to modify the maturity profiles of
eligible instruments and items and to prepare and implement plans to restore the level of those requirements. The
Board should also be able to prohibit certain distributions where it considers that an institution or entity is
failing to meet the combined buffer requirement under Directive 2013/36/EU when considered in addition to the
MREL.
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(22)

This Regulation complies with the fundamental rights and observes the principles recognised in particular by the
Charter of Fundamental Rights of the European Union, notably the rights to property and the freedom to
conduct a business, and has to be applied in accordance with those rights and principles.

(23)

Since the objective of this Regulation, namely to lay down uniform rules for the purposes of the Union recovery
and resolution framework for institutions and entities, cannot be sufficiently achieved by the Member States and
can therefore, by reason of the scale of the action, be better achieved at Union level, the Union may adopt this
Regulation, in accordance with the principle of subsidiarity as set out in Article 5 of the Treaty on European
Union. In accordance with the principle of proportionality, as set out in that Article, this Regulation does not go
beyond what is necessary in order to achieve that objective.

(24)

To allow for an appropriate time for the application of this Regulation, this Regulation should be applied from
28 December 2020,

HAVE ADOPTED THIS REGULATION:

Article 1
Amendments to Regulation (EU) No 806/2014
Regulation (EU) No 806/2014 is amended as follows:
(1) Article 3(1) is amended as follows:
(a) point (21) is replaced by the following:
‘(21) “subsidiary” means a subsidiary as defined in point (16) of Article 4(1) of Regulation (EU) No 575/2013,
and for the purpose of applying Article 8, Article 10(10), Articles 12 to 12k, 21 and 53 of this
Regulation to resolution groups referred to in point (b) of point (24b) of this paragraph, include, where
and as appropriate, credit institutions that are permanently affiliated to a central body, the central body
itself, and their respective subsidiaries, taking into account the way in which such resolution groups
comply with Article 12f(3) of this Regulation;
(21a) “material subsidiary” means a material subsidiary as defined in point (135) of Article 4(1) of Regulation
(EU) No 575/2013;’;
(b) the following points are inserted:
‘(24a) “resolution entity” means a legal person established in a participating Member State, which, in
accordance with Article 8, is identified by the Board as an entity in respect of which the resolution plan
provides for resolution action;
(24b) “resolution group” means:
(a) a resolution entity, together with its subsidiaries that are not:
(i)

resolution entities themselves;

(ii) subsidiaries of other resolution entities; or
(iii) entities established in a third country that are not included in the resolution group under the
resolution plan, and their subsidiaries; or
(b) credit institutions that are permanently affiliated to a central body, and the central body itself when
at least one of those credit institutions or the central body is a resolution entity, and their respective
subsidiaries;
(24c) “global systemically important institution” or “G-SII” means a G-SII as defined in point (133) of
Article 4(1) of Regulation (EU) No 575/2013;’;
(c) the following point is inserted:
‘(45a) “Common Equity Tier 1 capital” means Common Equity Tier 1 capital as calculated in accordance with
Article 50 of Regulation (EU) No 575/2013;’;
(d) in point (48) the words ‘eligible liabilities’ are replaced by the words ‘bail-inable liabilities’;
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(e) point (49) is replaced by the following:
‘(49) “bail-inable liabilities” means the liabilities and capital instruments that do not qualify as Common Equity
Tier 1, Additional Tier 1 or Tier 2 instruments of an entity referred to in Article 2 and that are not
excluded from the scope of the bail-in tool pursuant to Article 27(3);’;
(f) the following points are inserted:
‘(49a) “eligible liabilities” means bail-inable liabilities that fulfil, as applicable, the conditions of Article 12c or
point (a) of Article 12g(2) of this Regulation, and Tier 2 instruments that meet the conditions of
point (b) of Article 72a(1) of Regulation (EU) No 575/2013;
(49b) “subordinated eligible instruments” means instruments that meet all of the conditions referred to in
Article 72a of Regulation (EU) No 575/2013 other than paragraphs (3) to (5) of Article 72b of that
Regulation;’;
(g) the following point is added:
‘(55) “combined buffer requirement” means combined buffer requirement as defined in point (6) of Article 128
of Directive 2013/36/EU.’;
(2) in Article 7(3), point (d) is replaced by the following:
‘(d) setting the level of minimum requirement for own funds and eligible liabilities, in accordance with Articles 12
to 12k;’;
(3) Article 8 is amended as follows:
(a) paragraph 5 is replaced by the following:
‘5. The resolution plan shall set out options for applying the resolution tools and exercising resolution
powers referred to in this Regulation to the entities referred to in paragraph 1.’;
(b) the first and second subparagraphs of paragraph 6 are replaced by the following:
‘The resolution plan shall provide for the resolution actions which the Board may take where an entity referred
to in paragraph 1 meets the conditions for resolution.
The information referred to in point (a) of paragraph 9 shall be disclosed to the entity concerned.’;
(c) in paragraph 9, points (o) and (p) are replaced by the following:
‘(o) the requirements referred to in Article 12f and 12g and a deadline to reach that level, in accordance with
Article 12k;
(p) where the Board applies Article 12c(4), (5), or (7), a timeline for compliance by the resolution entity in
accordance with Article 12k;’;
(d) paragraph 10 is replaced by the following:
‘10. Group resolution plans shall include a plan for the resolution of the group referred to in paragraph 1,
headed by the Union parent undertaking established in a participating Member State, and shall identify
measures to be taken in respect of:
(a) the Union parent undertaking;
(b) the subsidiaries that are part of the group and that are established in the Union;
(c) the entities referred to in point (b) of Article 2; and
(d) subject to Article 33, the subsidiaries that are part of the group and that are established outside the Union.
In accordance with the measures referred to in the first subparagraph, the resolution plan shall identify for each
group the resolution entities and the resolution groups.’;
(e) in paragraph 11, points (a) and (b) are replaced by the following:
‘(a) set out the resolution actions that are to be taken for resolution entities in the scenarios referred to in
paragraph 6 and the implications of those resolution actions in respect of other group entities, the parent
undertaking and subsidiary institutions referred to in paragraph 1;
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(aa) where a group referred to in paragraph 1 comprises more than one resolution group, set out the
resolution actions that are to be taken for the resolution entities of each resolution group and the
implications of those actions on both of the following:
(i) other group entities that belong to the same resolution group;
(ii) other resolution groups;
(b)

examine the extent to which the resolution tools could be applied, and the resolution powers exercised,
with respect to resolution entities established in the Union in a coordinated manner, including measures
to facilitate the purchase by a third party of the group as a whole, of separate business lines or activities
that are provided by a number of group entities, or of particular group entities or resolution groups, and
identify any potential impediments to a coordinated resolution;’;

(f) in paragraph 12 the following subparagraphs are added:
‘The review referred to in the first subparagraph of this paragraph shall be carried out after the implementation
of resolution actions or the exercise of powers referred to in Article 21.
When setting the deadlines referred to in points (o) and (p) of paragraph 9 of this Article, in the circumstances
referred to in the third subparagraph of this paragraph, the Board shall take into account the deadline for
complying with the requirement referred to in Article 104b of Directive 2013/36/EU.’;
(4) Article 10 is amended as follows:
(a) paragraph 4 is replaced by the following:
‘4. A group shall be deemed to be resolvable if it is feasible and credible for the Board either to wind up
group entities under normal insolvency proceedings or to resolve them by applying resolution tools to, and
exercising resolution powers with respect to, resolution entities of that group while avoiding, to the maximum
extent possible, any significant adverse consequences for the financial systems of the Member States in which
group entities are located or of other Member States or the Union, including broader financial instability or
system wide events, with a view to ensuring the continuity of critical functions carried out by those group
entities, where they can be easily separated in a timely manner, or by other means.

The Board shall notify EBA in a timely manner where a group is deemed not to be resolvable.

Where a group is composed of more than one resolution group, the Board shall assess the resolvability of each
resolution group in accordance with this Article.

The assessment referred to in the first subparagraph shall be performed in addition to the assessment of the
resolvability of the entire group.’;

(b) in paragraph 9, the following subparagraphs are added:
‘Within two weeks of the date of receipt of a report made in accordance with paragraph 7 of this Article, the
entity shall propose to the Board possible measures and a timeline for their implementation to ensure that the
entity or the parent undertaking complies with Article 12f or 12g, and the combined buffer requirement,
where a substantive impediment to resolvability is due to either of the following situations:
(i) the entity meets the combined buffer requirement when considered in addition to each of the requirements
referred to in points (a), (b) and (c) of Article 141a(1) of Directive 2013/36/EU, but does not meet the
combined buffer requirement when considered in addition to the requirements referred to in Articles 12d
and 12e of this Regulation when calculated in accordance with point (a) of Article 12a(2) of this
Regulation; or
(ii) the entity does not meet the requirements referred to in Articles 92a and 494 of Regulation (EU)
No 575/2013 or the requirements referred to in Articles 12d and 12e of this Regulation.
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When proposing the timeline for the implementation of measures referred to in the second subparagraph, the
entity shall take into account the reasons for the substantive impediment. The Board, after consulting the
competent authorities, including the ECB, shall assess whether those measures effectively address or remove the
substantive impediment in question.’;
(c) paragraph 11 is amended as follows:
(i) in points (i) and (j), the words ‘Article 12’ are replaced by the words ‘Articles 12f and 12g’;
(ii) the following points are added:
‘(k) to require an entity to submit a plan to restore compliance with the requirements of Articles 12f
and 12g of this Regulation, expressed as a percentage of the total risk exposure amount calculated in
accordance with Article 92(3) of Regulation (EU) No 575/2013 and, where applicable, with the
combined buffer requirement and with the requirements of Article 12f or 12g of this Regulation
expressed as a percentage of the total exposure measure referred to in Articles 429 and 429a of
Regulation (EU) No 575/2013;
(l) for the purpose of ensuring ongoing compliance with Article 12f or 12g, to require an entity to
change the maturity profile of:
(i) own funds instruments, after having obtained the agreement of the competent authorities,
including the ECB, and
(ii) eligible liabilities referred to in Article 12c and point (a) of Article 12g(2).’;
(5) the following Article is inserted:
‘Article 10a
Power to prohibit certain distributions
1. Where an entity is in a situation where it meets the combined buffer requirement when considered in
addition to each of the requirements referred to in points (a), (b) and (c) of Article 141a(1) of Directive
2013/36/EU, but it fails to meet the combined buffer requirement when considered in addition to the requirements
referred to in Articles 12d and 12e of this Regulation, when calculated in accordance with point (a) of
Article 12a(2) of this Regulation, the Board shall have the power, in accordance with paragraphs 2 and 3 of this
Article, to prohibit an entity from distributing more than the Maximum Distributable Amount related to the
minimum requirement for own funds and eligible liabilities (“M-MDA”), calculated in accordance with paragraph 4
of this Article, through any of the following actions:
(a) make a distribution in connection with Common Equity Tier 1 capital;
(b) create an obligation to pay variable remuneration or discretionary pension benefits, or to pay variable
remuneration if the obligation to pay was created at a time when the entity failed to meet the combined buffer
requirement; or
(c) make payments on Additional Tier 1 instruments.
Where an entity is in the situation referred to in the first subparagraph, it shall immediately notify the national
resolution authority and the Board thereof.
2. In the situation referred to in paragraph 1, the Board, after consulting the competent authorities, including
the ECB, where applicable, shall without unnecessary delay assess whether to exercise the power referred to in
paragraph 1, taking into account all of the following elements:
(a) the reason, duration and magnitude of the failure and its impact on resolvability;
(b) the development of the entity's financial situation and the likelihood of it fulfilling, in the foreseeable future,
the condition referred to in point (a) of Article 18(1);
(c) the prospect that the entity will be able to ensure compliance with the requirements referred to in paragraph 1
within a reasonable timeframe;
(d) where the entity is unable to replace liabilities that no longer meet the eligibility or maturity criteria laid down
in Articles 72b and 72c of Regulation (EU) No 575/2013, Article 12c or Article 12g(2) of this Regulation, if
that inability is idiosyncratic or is due to market-wide disturbance;
(e) whether the exercise of the power referred to in paragraph 1 is the most adequate and proportionate means of
addressing the situation of the entity, taking into account its potential impact on both the financing conditions
and resolvability of the entity concerned.
The Board shall repeat its assessment of whether to exercise the power referred to in paragraph 1 at least every
month for as long as the entity continues to be in the situation referred to in paragraph 1.
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3. If the Board finds that the entity is still in the situation referred to in paragraph 1 nine months after such
situation has been notified by the entity, the Board, after consulting the competent authorities, including the ECB,
where applicable, shall exercise the power referred to in paragraph 1, except where the Board finds, following an
assessment, that at least two of the following conditions are fulfilled:
(a) the failure is due to a serious disturbance to the functioning of financial markets which leads to broad-based
financial market stress across several segments of financial markets;
(b) the disturbance referred to in point (a) not only results in the increased price volatility of the own funds
instruments and eligible liabilities instruments of the entity or increased costs for the entity, but also leads to
a full or partial closure of markets which prevents the entity from issuing own funds instruments and eligible
liabilities instruments on those markets;
(c) the market closure referred to in point (b) is observed not only for the concerned entity, but also for several
other entities;
(d) the disturbance referred to in point (a) prevents the concerned entity from issuing own funds instruments and
eligible liabilities instruments sufficient to remedy the failure; or
(e) an exercise of the power referred to in paragraph 1 leads to negative spill-over effects for part of the banking
sector, thereby potentially undermining financial stability.
Where the exception referred to in the first subparagraph applies, the Board shall notify the competent authorities,
including the ECB, where applicable, of its decision and shall explain its assessment in writing.
Every month, the Board shall repeat its assessment of whether the exception referred to in the first subparagraph
applies.
4. The M-MDA shall be calculated by multiplying the sum calculated in accordance with paragraph 5 by the
factor determined in accordance with paragraph 6. The M-MDA shall be reduced by any amount resulting from
any of the actions referred to in points (a), (b) or (c) of paragraph 1.
5.

The sum to be multiplied in accordance with paragraph 4 shall consist of:

(a) any interim profits not included in Common Equity Tier 1 capital pursuant to Article 26(2) of Regulation (EU)
No 575/2013, net of any distribution of profits or any payment resulting from the actions referred to in
points (a), (b) or (c) of paragraph 1 of this Article;
plus
(b) any year-end profits not included in Common Equity Tier 1 capital pursuant to Article 26(2) of Regulation
(EU) No 575/2013, net of any distribution of profits or any payment resulting from the actions referred to in
points (a), (b) or (c) of paragraph 1 of this Article;
minus
(c) amounts which would be payable by tax if the items specified in points (a) and (b) of this paragraph were to be
retained.
6.

The factor referred to in paragraph 4 shall be determined as follows:

(a) where the Common Equity Tier 1 capital maintained by the entity which is not used to meet any of the
requirements set out in Article 92a of Regulation (EU) No 575/2013 and in Articles 12d and 12e of this
Regulation, expressed as a percentage of the total risk exposure amount calculated in accordance with
Article 92(3) of Regulation (EU) No 575/2013, is within the first (that is, the lowest) quartile of the combined
buffer requirement, the factor shall be 0;
(b) where the Common Equity Tier 1 capital maintained by the entity which is not used to meet any of the
requirements set out in Article 92a of Regulation (EU) No 575/2013 and in Articles 12d and 12e of this
Regulation, expressed as a percentage of the total risk exposure amount calculated in accordance with
Article 92(3) of Regulation (EU) No 575/2013, is within the second quartile of the combined buffer
requirement, the factor shall be 0,2;
(c) where the Common Equity Tier 1 capital maintained by the entity which is not used to meet the requirements
set out in Article 92a of Regulation (EU) No 575/2013 and in Articles 12d and 12e of this Regulation,
expressed as a percentage of the total risk exposure amount calculated in accordance with Article 92(3) of
Regulation (EU) No 575/2013, is within the third quartile of the combined buffer requirement, the factor shall
be 0,4;
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(d) where the Common Equity Tier 1 capital maintained by the entity which is not used to meet the requirements
set out in Article 92a of Regulation (EU) No 575/2013 and in Articles 12d and 12e of this Regulation,
expressed as a percentage of the total risk exposure amount calculated in accordance with Article 92(3) of
Regulation (EU) No 575/2013, is within the fourth (that is, the highest) quartile of the combined buffer
requirement, the factor shall be 0,6;
The lower and upper bounds of each quartile of the combined buffer requirement shall be calculated as follows:
Lower bound of quartile ¼

Combined buffer requirement
� ðQn − 1Þ
4

Upper bound of quartile ¼

Combined buffer requirement
� Qn
4

where “Qn” = the ordinal number of the quartile concerned.’;
(6) Article 12 is replaced by the following:
‘Article 12
Minimum requirement for own funds and eligible liabilities
1. The Board, after consulting the competent authorities, including the ECB, shall determine the requirements
for own funds and eligible liabilities as referred to in Articles 12a to 12i, subject to write-down and conversion
powers, which are to be met at all times by the entities and groups referred to in Article 7(2) and by the entities
and groups referred to in point (b) of Article 7(4) and in Article 7(5) when the conditions for the application of
these paragraphs are met.
2. Entities that are referred to in paragraph 1, including entities that are part of groups, shall report the
information in accordance with Article 45i(1), (2) and (4) of Directive 2014/59/EU to the national resolution
authority of the participating Member State in which they are established.
The national resolution authority shall transmit the information referred to in the first subparagraph to the Board
without undue delay.
3. When drafting resolution plans in accordance with Article 9, after consulting the competent authorities,
national resolution authorities shall determine the requirements for own funds and eligible liabilities, as referred to
in Articles 12a to 12i, subject to write-down and conversion powers, which are to be met at all times by the
entities referred to in Article 7(3). In that regard the procedure established in Article 31 shall apply.
4. The Board shall make any determination referred to in paragraph 1 of this Article in parallel with the
development and maintenance of the resolution plans pursuant to Article 8.
5. The Board shall address its determination to the national resolution authorities. The national resolution
authorities shall implement the instructions of the Board in accordance with Article 29. The Board shall require
that the national resolution authorities verify and ensure that entities and groups maintain the requirements for
own funds and eligible liabilities laid down in paragraph 1 of this Article.
6. The Board shall inform the ECB and EBA of the requirements for own funds and eligible liabilities that it has
determined for each entity and group under paragraph 1.
7. In order to ensure the effective and consistent application of this Article, the Board shall issue guidelines, and
address instructions, to national resolution authorities relating to specific entities or groups.
Article 12a
Application and calculation of the minimum requirement for own funds and eligible liabilities
1. The Board and national resolution authorities shall ensure that entities referred to in Article 12(1) and (3)
meet, at all times, the requirements for own funds and eligible liabilities where required by and in accordance with
this Article and Articles 12b to 12i.

7.6.2019

EN

Official Journal of the European Union

L 150/237

2. The requirement referred to in paragraph 1 of this Article shall be calculated in accordance with
Article 12d(3), (4), or (6), as applicable, as the amount of own funds and eligible liabilities and expressed as
percentages of:
(a) the total risk exposure amount of the relevant entity referred to in paragraph 1 of this Article, calculated in
accordance with Article 92(3) of Regulation (EU) No 575/2013; and
(b) the total exposure measure of the relevant entity referred to in paragraph 1 of this Article, calculated in
accordance with Articles 429 and 429a of Regulation (EU) No 575/2013.
Article 12b
Exemption from the minimum requirement for own funds and eligible liabilities
1. Notwithstanding Article 12a, the Board shall exempt from the requirement laid down in Article 12a(1)
mortgage credit institutions financed by covered bonds which are not allowed to receive deposits under national
law, provided that all of the following conditions are met:
(a) those institutions will be wound up in national insolvency proceeding or in other types of proceedings laid
down for those institutions and implemented in accordance with Article 38, 40 or 42 of Directive
2014/59/EU; and
(b) the proceedings referred to in point (a) ensure that creditors of those institutions, including holders of covered
bonds, where relevant, bear losses in a way that meets the resolution objectives.
2. Institutions exempted from the requirement laid down in Article 12(1) shall not be part of the consolidation
referred to in Article 12f(1).
Article 12c
Eligible liabilities for resolution entities
1. Liabilities shall be included in the amount of own funds and eligible liabilities of resolution entities only
where they satisfy the conditions referred to in the following Articles of Regulation (EU) No 575/2013:
(a) Article 72a;
(b) Article 72b, with the exception of point (d) of paragraph 2; and
(c) Article 72c.
By way of derogation from the first subparagraph of this paragraph, where this Regulation refers to the
requirements in Article 92a or Article 92b of Regulation (EU) No 575/2013, for the purpose of those Articles,
eligible liabilities shall consist of eligible liabilities as defined in Article 72k of that Regulation and determined in
accordance with Chapter 5a of Title I of Part Two of that Regulation.
2. Liabilities that arise from debt instruments with embedded derivatives, such as structured notes, that meet the
conditions of the first subparagraph of paragraph 1, except for point (l) of Article 72a(2) of Regulation (EU)
No 575/2013, shall be included in the amount of own funds and eligible liabilities only where one of the following
conditions is met:
(a) the principal amount of the liability arising from the debt instrument is known at the time of issue, is fixed or
increasing, and is not affected by an embedded derivative feature, and the total amount of the liability arising
from the debt instrument, including the embedded derivative, can be valued on a daily basis by reference to an
active and liquid two-way market for an equivalent instrument without credit risk, in accordance with
Articles 104 and 105 of Regulation (EU) No 575/2013; or
(b) the debt instrument includes a contractual term that specifies that the value of the claim in cases of the
insolvency of the issuer and of the resolution of the issuer is fixed or increasing, and does not exceed the
initially paid-up amount of the liability.
Debt instruments referred to in the first subparagraph, including their embedded derivatives, shall not be subject to
any netting agreement and the valuation of such instruments shall not be subject to Article 49(3) of Directive
2014/59/EU.
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The liabilities referred to in the first subparagraph shall only be included in the amount of own funds and eligible
liabilities with respect to the part of the liability that corresponds to the principal amount referred to in point (a)
of that subparagraph or to the fixed or increasing amount referred to in point (b) of that subparagraph.

3. Where liabilities are issued by a subsidiary established in the Union to an existing shareholder that is not part
of the same resolution group, and that subsidiary is part of the same resolution group as the resolution entity,
those liabilities shall be included in the amount of own funds and eligible liabilities of that resolution entity,
provided that all of the following conditions are met:
(a) they are issued in accordance with point (a) of Article 12g(2);
(b) the exercise of the write-down or conversion power in relation to those liabilities in accordance with Article 21
does not affect the control of the subsidiary by the resolution entity;
(c) those liabilities do not exceed an amount determined by subtracting:
(i) the sum of the liabilities issued to and bought by the resolution entity either directly or indirectly through
other entities in the same resolution group and the amount of own funds issued in accordance with
point (b) of Article 12g(2) from
(ii) the amount required in accordance with Article 12g(1).
4. Without prejudice to the minimum requirement in Article 12d(4) or point (a) of Article 12e(1), the Board, on
its own initiative after consulting the national resolution authority or upon proposal by a national resolution
authority, shall ensure that a part of the requirement referred to in Article 12f equal to 8 % of the total liabilities,
including own funds, shall be met by resolution entities that are G-SIIs or resolution entities that are subject to
Article 12d(4) or (5) using own funds, subordinated eligible instruments, or liabilities as referred to in paragraph 3
of this Article. The Board may permit that a level lower than 8 % of the total liabilities, including own funds, but
greater than the amount resulting from the application of the formula (1-(X1/X2)) × 8 % of the total liabilities,
including own funds, shall be met by resolution entities that are G-SIIs or resolution entities that are subject to
Article 12d(4) or (5) using own funds, subordinated eligible instruments, or liabilities as referred in paragraph 3 of
this Article, provided that all the conditions set out in Article 72b(3) of Regulation (EU) No 575/2013 are met,
where, in light of the reduction that is possible under Article 72b (3) of that Regulation:
X1 = 3,5 % of the total risk exposure amount calculated in accordance with Article 92(3) of Regulation (EU)
No 575/2013; and
X2 = the sum of 18 % of the total risk exposure amount calculated in accordance with Article 92(3) of Regulation
(EU) No 575/2013 and the amount of the combined buffer requirement.
For resolution entities that are subject to Article 12d(4), where the application of the first subparagraph of this
paragraph leads to a requirement greater than 27 % of the total risk exposure amount, for the resolution entity
concerned, the Board shall limit the part of the requirement referred to in Article 12f which is to be met using
own funds, subordinated eligible instruments, or liabilities as referred to in paragraph 3 of this Article, to an
amount equal to 27 % of the total risk exposure amount, if the Board has assessed that:
(a) access to the Fund is not considered to be an option for resolving that resolution entity in the resolution plan;
and
(b) where point (a) does not apply, the requirement referred to in Article 12f allows that resolution entity to meet
the requirement referred to in Article 27(7).
In carrying out the assessment referred to in the second subparagraph, the Board shall also take into account the
risk of disproportionate impact on the business model of the resolution entity concerned.

For resolution entities that are subject to Article 12d(5), the second subparagraph of this paragraph does not apply.
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5. For resolution entities that are neither G-SIIs nor resolution entities that are subject to Article 12d(4) or (5),
the Board, either on its own initiative after consulting the national resolution authority or on a proposal by
a national resolution authority, may decide that a part of the requirement referred to in Article 12f up to the
greater of 8 % of the total liabilities, including own funds, of the entity and the formula referred to in paragraph 7
of this Article, shall be met using own funds, subordinated eligible instruments, or liabilities as referred to in
paragraph 3 of this Article, provided that the following conditions are met:
(a) non-subordinated liabilities referred to in paragraphs 1 and 2 of this Article have the same priority ranking in
the national insolvency hierarchy as certain liabilities that are excluded from the application of write-down and
conversion powers in accordance with Article 27(3) or Article 27(5);
(b) there is a risk that, as a result of a planned application of write-down and conversion powers to nonsubordinated liabilities that are not excluded from the application of write-down and conversion powers in
accordance with Article 27(3) or Article 27(5), creditors whose claims arise from those liabilities incur greater
losses than they would incur in a winding up under normal insolvency proceedings;
(c) the amount of own funds and other subordinated liabilities does not exceed the amount necessary to ensure
that the creditors referred to in point (b) do not incur losses above the level of losses that they would
otherwise have incurred in the winding-up under normal insolvency proceedings.
Where the Board determines that, within a class of liabilities which includes eligible liabilities, the amount of the
liabilities that are excluded or reasonably likely to be excluded from the application of write-down and conversion
powers in accordance with Articles 27(3) or 27(5) totals more than 10 % of that class, the Board shall assess the
risk referred to in point (b) of the first subparagraph of this paragraph.
6. For the purposes of paragraphs 4, 5, and 7, derivative liabilities shall be included in total liabilities on the
basis that full recognition is given to counterparty netting rights.
The own funds of a resolution entity that are used to comply with the combined buffer requirement shall be
eligible to comply with the requirements referred to in paragraphs 4, 5 and 7.
7. By derogation from paragraph 3 of this Article, the Board may decide that the requirement referred to in
Article 12f of this Regulation shall be met by resolution entities that are G-SIIs or resolution entities that are
subject to Article 12d(4) or (5) of this Regulation using own funds, subordinated eligible instruments, or liabilities
as referred to in paragraph 3 of this Article, to the extent that, due to the obligation of the resolution entity to
comply with the combined buffer requirement and the requirements referred to in Article 92a of Regulation (EU)
No 575/2013, Article 12d(4) and Article 12f of this Regulation, the sum of those own funds, instruments and
liabilities does not exceed the greater of:
(a) 8 % of total liabilities, including own funds, of the entity; or
(b) the amount resulting from the application of the formula A × 2 + B × 2 + C, where A, B and C are the
following amounts:
A = the amount resulting from the requirement referred to in point (c) of Article 92(1) of Regulation (EU)
No 575/2013;
B = the amount resulting from the requirement referred to in Article 104a of Directive 2013/36/EU;
C = the amount resulting from the combined buffer requirement.
8. The Board may exercise the power referred to in paragraph 7 of this Article with respect to resolution entities
that are G-SIIs or that are subject to Article 12d(4) or (5), and that meet one of the conditions set out in the
second subparagraph of this paragraph, up to a limit of 30 % of the total number of all resolution entities that are
G-SIIs or that are subject to Article 12d(4) or (5) for which the Board determines the requirement referred to in
Article 12f.
The conditions shall be considered by the Board as follows:
(a) substantive impediments to resolvability have been identified in the preceding resolvability assessment and
either:
(i) no remedial action has been taken following the application of the measures referred to in Article 10(11) in
the timeline required by the Board, or
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(ii) the identified substantive impediments cannot be addressed using any of the measures referred to in
Article 10(11), and the exercise of the power referred to in paragraph 7 of this Article would partially or
fully compensate for the negative impact of the substantive impediments on resolvability;
(b) the Board considers that the feasibility and credibility of the resolution entity's preferred resolution strategy is
limited, taking into account the entity's size, its interconnectedness, the nature, scope, risk and complexity of
its activities, its legal status and its shareholding structure; or
(c) the requirement referred to in Article 104a of Directive 2013/36/EU reflects the fact that the resolution entity
that is a G-SII or that is subject to Article 12d(4) or (5) of this Regulation is, in terms of riskiness, among the
top 20 % of institutions for which the Board determines the requirement referred to in Article 12a(1) of this
Regulation.
For the purposes of the percentages referred to in the first and second subparagraphs, the Board shall round the
number resulting from the calculation up to the closest whole number.
9. After consulting the competent authorities, including the ECB, the Board shall take the decisions referred to
in paragraph 5 or 7.
When taking those decisions, the Board shall also take into account:
(a) the depth of the market for the resolution entity's own funds instruments and subordinated eligible
instruments, the pricing of such instruments, where they exist, and the time needed to execute any transactions
necessary for the purpose of complying with the decision;
(b) the amount of eligible liabilities instruments that meet all of the conditions referred to in Article 72a of
Regulation (EU) No 575/2013 that have a residual maturity below one year as of the date of the decision, with
a view to making quantitative adjustments to the requirements referred to in paragraphs 5 and 7 of this
Article;
(c) the availability and the amount of instruments that meet all of the conditions referred to in Article 72a of
Regulation (EU) No 575/2013 other than point (d) of Article 72b(2) of that Regulation;
(d) whether the amount of liabilities that are excluded from the application of write-down and conversion powers
in accordance with Article 27(3) or (5) and that, in normal insolvency proceedings, rank equally with or below
the highest ranking eligible liabilities is significant in comparison to the own funds and eligible liabilities of the
resolution entity. Where the amount of excluded liabilities does not exceed 5 % of the amount of the own
funds and eligible liabilities of the resolution entity, the excluded amount shall be considered as not being
significant. Above that threshold, the significance of the excluded liabilities shall be assessed by the Board;
(e) the resolution entity's business model, funding model, and risk profile, as well as its stability and ability to
contribute to the economy; and
(f) the impact of possible restructuring costs on the resolution entity's recapitalisation.
Article 12d
Determination of the minimum requirement for own funds and eligible liabilities
1. The requirement referred to in Article 12a(1) shall be determined by the Board, after consulting the
competent authorities, including the ECB, on the basis of the following criteria:
(a) the need to ensure that the resolution group can be resolved by the application of the resolution tools to the
resolution entity, including, where appropriate, the bail-in tool, in a way that meets the resolution objectives;
(b) the need to ensure, where appropriate, that the resolution entity and its subsidiaries that are institutions or
entities referred to in Article 12(1) and (3) but are not resolution entities have sufficient own funds and eligible
liabilities to ensure that, if the bail-in tool or write-down and conversion powers, respectively, were to be
applied to them, losses could be absorbed and the total capital ratio and, as applicable, the leverage ratio, of the
relevant entities can be restored to a level necessary to enable them to continue to comply with the conditions
for authorisation and to carry on the activities for which they are authorised under Directive 2013/36/EU or
Directive 2014/65/EU;
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(c) the need to ensure, if the resolution plan anticipates the possibility for certain classes of eligible liabilities to be
excluded from bail-in pursuant to Article 27(5) of this Regulation or to be transferred in full to a recipient
under a partial transfer, that the resolution entity has sufficient own funds and other eligible liabilities to absorb
losses and to restore its total capital ratio and, as applicable, its leverage ratio, to the level necessary to enable it
to continue to comply with the conditions for authorisation and to carry on the activities for which it is
authorised under Directive 2013/36/EU or Directive 2014/65/EU;
(d) the size, the business model, the funding model and the risk profile of the entity;
(e) the extent to which the failure of the entity would have an adverse effect on financial stability, including
through contagion to other institutions or entities, due to the interconnectedness of the entity with those other
institutions or entities or with the rest of the financial system.
2. Where the resolution plan provides that resolution action is to be taken or that the power to write down and
convert relevant capital instruments and eligible liabilities in accordance with Article 21 is to be exercised in
accordance with the relevant scenario referred to in Article 8(6), the requirement referred to in Article 12a(1) shall
equal an amount sufficient to ensure that:
(a) the losses that are expected to be incurred by the entity are fully absorbed (“loss absorption”);
(b) the resolution entity and its subsidiaries that are institutions or entities referred to in Article 12(1) or (3) but
are not resolution entities are recapitalised to a level necessary to enable them to continue to comply with the
conditions for authorisation, and to carry on the activities for which they are authorised under Directive
2013/36/EU, Directive 2014/65/EU or an equivalent legislative act for an appropriate period not longer than
one year (“recapitalisation”).
Where the resolution plan provides that the entity is to be wound up under normal insolvency proceedings or
other equivalent national procedures, the Board shall assess whether it is justified to limit the requirement referred
to in Article 12a(1) for that entity, so that it does not exceed an amount sufficient to absorb losses in accordance
with point (a) of the first subparagraph.
The assessment by the Board shall evaluate, in particular, the limit referred to in the second subparagraph as
regards any possible impact on financial stability and on the risk of contagion to the financial system.
3.

For resolution entities, the amount referred to in the first subparagraph of paragraph 2 shall be the following:

(a) for the purpose of calculating the requirement referred to in Article 12a(1), in accordance with point (a) of
Article 12a(2), the sum of:
(i) the amount of the losses to be absorbed in resolution that corresponds to the requirements referred to in
point (c) of Article 92(1) of Regulation (EU) No 575/2013 and Article 104a of Directive 2013/36/EU of
the resolution entity at the consolidated resolution group level; and
(ii) a recapitalisation amount that allows the resolution group resulting from resolution to restore compliance
with its total capital ratio requirement referred to in point (c) of Article 92(1) of Regulation (EU)
No 575/2013 and its requirement referred to in Article 104a of Directive 2013/36/EU at the consolidated
resolution group level after the implementation of the preferred resolution strategy; and
(b) for the purpose of calculating the requirement referred to in Article 12a(1), in accordance with point (b) of
Article 12a(2), the sum of:
(i) the amount of the losses to be absorbed in resolution that corresponds to the resolution entity's leverage
ratio requirement referred to in point (d) of Article 92(1) of Regulation (EU) No 575/2013 at the
consolidated resolution group level; and
(ii) a recapitalisation amount that allows the resolution group resulting from resolution to restore compliance
with the leverage ratio requirement referred to in point (d) of Article 92(1) of Regulation (EU)
No 575/2013 at the consolidated resolution group level after the implementation of the preferred
resolution strategy.
For the purposes of point (a) of Article 12a(2), the requirement referred to in Article 12a(1) shall be expressed in
percentage terms as the amount calculated in accordance with point (a) of the first subparagraph of this paragraph,
divided by the total risk exposure amount.
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For the purposes of point (b) of Article 12a(2), the requirement referred to in Article 12a(1) shall be expressed in
percentage terms as the amount calculated in accordance with point (b) of the first subparagraph of this paragraph,
divided by the total exposure measure.
When setting the individual requirement provided in point (b) of the first subparagraph of this paragraph, the
Board shall take into account the requirements referred to in Article 27(7).
When setting the recapitalisation amounts referred to in the previous subparagraphs, the Board shall:
(a) use the most recently reported values for the relevant total risk exposure amount or total exposure measure,
adjusted for any changes resulting from resolution actions set out in the resolution plan; and
(b) after consulting the competent authorities, including the ECB, adjust the amount corresponding to the current
requirement referred to in Article 104a of Directive 2013/36/EU downwards or upwards to determine the
requirement that is to apply to the resolution entity after the implementation of the preferred resolution
strategy.
The Board shall be able to increase the requirement provided in point (a)(ii) of the first subparagraph by an
appropriate amount necessary to ensure that, following resolution, the entity is able to sustain sufficient market
confidence for an appropriate period, which shall not exceed one year.
Where the sixth subparagraph of this paragraph applies, the amount referred to in that subparagraph shall be equal
to the combined buffer requirement that is to apply after the application of the resolution tools, less the amount
referred to in point (a) of point (6) of Article 128 of Directive 2013/36/EU.
The amount referred to in the sixth subparagraph of this paragraph shall be adjusted downwards if, after
consulting the competent authorities, including the ECB, the Board determines that it would be feasible and
credible for a lower amount to be sufficient to sustain market confidence and to ensure both the continued
provision of critical economic functions by the institution or entity referred to in Article 12(1) and its access to
funding without recourse to extraordinary public financial support other than contributions from the Fund, in
accordance with Article 27(7) and Article 76(3), after implementation of the resolution strategy. That amount shall
be adjusted upwards if, after consulting the competent authorities, including the ECB, the Board determines that
a higher amount is necessary to sustain sufficient market confidence and to ensure both the continued provision of
critical economic functions by the institution or entity referred to in Article 12(1) and its access to funding without
recourse to extraordinary public financial support other than contributions from the Fund, in accordance with
Article 27(7) and Article 76(3), for an appropriate period which shall not exceed one year.
4. For resolution entities that are not subject to Article 92a of Regulation (EU) No 575/2013 and that are part
of a resolution group the total assets of which exceed EUR 100 billion, the level of the requirement referred to in
paragraph 3 of this Article shall be at least equal to:
(a) 13,5 % when calculated in accordance with point (a) of Article 12a(2); and
(b) 5 % when calculated in accordance with point (b) of Article 12a(2).
By way of derogation from Article 12c, the resolution entities referred to in the first subparagraph of this
paragraph shall meet a level of the requirement referred to in the first subparagraph of this paragraph that is equal
to 13,5 % when calculated in accordance with point (a) of Article 12a(2) and to 5 % when calculated in accordance
with point (b) of Article 12a(2) using own funds, subordinated eligible instruments, or liabilities as referred to in
Article 12c(3) of this Regulation.
5. At the request of the national resolution authority of a resolution entity, the Board shall apply the
requirements laid down in paragraph 4 of this Article to a resolution entity which is not subject to Article 92a of
Regulation (EU) No 575/2013 and which is part of a resolution group the total assets of which are lower than
EUR 100 billion and which the national resolution authority has assessed as reasonably likely to pose a systemic
risk in the event of its failure.
When taking a decision to make a request as referred to in the first subparagraph of this paragraph, the national
resolution authority shall take into account:
(a) the prevalence of deposits, and the absence of debt instruments, in the funding model;
(b) the extent to which access to the capital markets for eligible liabilities is limited;
(c) the extent to which the resolution entity relies on Common Equity Tier 1 capital to meet the requirement
referred to in Article 12f.
The absence of a request by the national resolution authority pursuant to the first subparagraph of this paragraph
is without prejudice to any decision of the Board under Article 12c(5).
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6. For entities that are not themselves resolution entities, the amount referred to in the first subparagraph of
paragraph 2 shall be the following:
(a) for the purpose of calculating the requirement referred to in Article 12a(1), in accordance with point (a) of
Article 12a(2), the sum of:
(i) the amount of the losses to be absorbed that corresponds to the requirements referred to in point (c) of
Article 92(1) of Regulation (EU) No 575/2013 and Article 104a of Directive 2013/36/EU of the entity; and
(ii) a recapitalisation amount that allows the entity to restore compliance with its total capital ratio
requirement referred in point (c) of Article 92(1) of Regulation (EU) No 575/2013 and its requirement
referred to in Article 104a of Directive 2013/36/EU after the exercise of the power to write down or
convert relevant capital instruments and eligible liabilities in accordance with Article 21 of this Regulation
or after the resolution of the resolution group; and
(b) for the purpose of calculating the requirement referred to in Article 12a(1), in accordance with point (b) of
Article 12a(2), the sum of:
(i) the amount of the losses to be absorbed that corresponds to the entity's leverage ratio requirement referred
to in point (d) of Article 92(1) of Regulation (EU) No 575/2013; and
(ii) a recapitalisation amount that allows the entity to restore compliance with its leverage ratio requirement
referred to in point (d) of Article 92(1) of Regulation (EU) No 575/2013 after the exercise of the power to
write down or convert relevant capital instruments and eligible liabilities in accordance with Article 21 of
this Regulation or after the resolution of the resolution group.
For the purposes of point (a) of Article 12a(2), the requirement referred to in Article 12a(1) shall be expressed in
percentage terms as the amount calculated in accordance with point (a) of the first subparagraph of this paragraph,
divided by the total risk exposure amount.
For the purposes of point (b) of Article 12a(2), the requirement referred to in Article 12a(1) shall be expressed in
percentage terms as the amount calculated in accordance with point (b) of the first subparagraph of this paragraph,
divided by the total exposure measure.
When setting the individual requirement provided in point (b) of the first subparagraph of this paragraph, the
Board shall take into account the requirements referred to in Article 27(7).
When setting the recapitalisation amounts referred to in the previous subparagraphs, the Board shall:
(a) use the most recently reported values for the relevant total risk exposure amount or total exposure measure,
adjusted for any changes resulting from actions set out in the resolution plan; and
(b) after consulting the competent authorities including the ECB, adjust the amount corresponding to the current
requirement referred to in Article 104a of Directive 2013/36/EU downwards or upwards to determine the
requirement that is to apply to the relevant entity after the exercise of the power to write down or convert
relevant capital instruments and eligible liabilities in accordance with Article 21 of this Regulation or after the
resolution of the resolution group.
The Board shall be able to increase the requirement provided in point (a)(ii) of the first subparagraph of this
paragraph by an appropriate amount necessary to ensure that, following the exercise of the power to write down
or convert relevant capital instruments and eligible liabilities in accordance with Article 21, the entity is able to
sustain sufficient market confidence for an appropriate period which shall not exceed one year.
Where the sixth subparagraph of this paragraph applies, the amount referred to in that subparagraph shall be equal
to the combined buffer requirement that is to apply after the exercise of the power referred to in Article 21 of this
Regulation or after the resolution of the resolution group, less the amount referred to in point (a) of point (6) of
Article 128 of Directive 2013/36/EU.
The amount referred to in the sixth subparagraph of this paragraph shall be adjusted downwards if, after
consulting the competent authorities, including the ECB, the Board determines that it would be feasible and
credible for a lower amount to be sufficient to ensure market confidence and to ensure both the continued
provision of critical economic functions by the institution or entity referred to in Article 12(1) and its access to
funding without recourse to extraordinary public financial support other than contributions from the Fund, in
accordance with Article 27(7) and Article 76(3), after the exercise of the power referred to in Article 21 or after
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the resolution of the resolution group. That amount shall be adjusted upwards if, after consulting the competent
authorities including the ECB, the Board determines that a higher amount is necessary to sustain sufficient market
confidence and to ensure both the continued provision of critical economic functions by the institution or entity
referred to in Article 12(1) and its access to funding without recourse to extraordinary public financial support
other than contributions from the Fund, in accordance with Article 27(7) and Article 76(3) for an appropriate
period which shall not exceed one year.
7. Where the Board expects that certain classes of eligible liabilities are reasonably likely to be fully or partially
excluded from bail-in pursuant to Article 27(5) or might be transferred in full to a recipient under a partial
transfer, the requirement referred to in Article 12a(1) shall be met using own funds or other eligible liabilities that
are sufficient to:
(a) cover the amount of excluded liabilities identified in accordance with Article 27(5);
(b) ensure that the conditions referred to in paragraph 2 are fulfilled.
8. Any decision by the Board to impose a minimum requirement of own funds and eligible liabilities under this
Article shall contain the reasons for that decision, including a full assessment of the elements referred to in
paragraphs 2 to 7 of this Article, and shall be reviewed by the Board without undue delay to reflect any changes in
the level of the requirement referred to in Article 104a of Directive 2013/36/EU.
9. For the purposes of paragraphs 3 and 6 of this Article, capital requirements shall be interpreted in
accordance with the competent authority's application of the transitional provisions laid down in Chapters 1, 2
and 4 of Title I of Part Ten of Regulation (EU) No 575/2013 and in the provisions of national legislation exercising
the options granted to the competent authorities by that Regulation.
Article 12e
Determination of the minimum requirement for own funds and eligible liabilities for resolution entities of
G-SIIs and Union material subsidiaries of non-EU G-SIIs
1. The requirement referred to in Article 12a(1) for a resolution entity that is a G-SII or part of a G-SII shall
consist of the following:
(a) the requirements referred to in Articles 92a and 494 of Regulation (EU) No 575/2013; and
(b) any additional requirement for own funds and eligible liabilities that has been determined by the Board
specifically in relation to that entity in accordance with paragraph 3 of this Article.
2. The requirement referred to in Article 12a(1) for a Union material subsidiary of a non-EU G-SII shall consist
of the following:
(a) the requirements referred to in Articles 92b and 494 of Regulation (EU) No 575/2013; and
(b) any additional requirement for own funds and eligible liabilities that has been determined by the Board
specifically in relation to that material subsidiary in accordance with paragraph 3 of this Article which is to be
met using own funds and liabilities that meet the conditions of Article 12g and Article 92b(2) of Regulation
(EU) No 575/2013.
3. The Board shall impose an additional requirement for own funds and eligible liabilities referred to in point (b)
of paragraph 1 and point (b) of paragraph 2 only:
(a) where the requirement referred to in point (a) of paragraph 1 or point (a) of paragraph 2 of this Article is not
sufficient to fulfil the conditions set out in Article 12d; and
(b) to an extent that ensures that the conditions set out in Article 12d are fulfilled.
4. Any decision by the Board to impose an additional requirement for own funds and eligible liabilities under
point (b) of paragraph 1 of this Article or point (b) of paragraph 2 of this Article shall contain the reasons for that
decision, including a full assessment of the elements referred to in paragraph 3 of this Article, and shall be
reviewed by the Board without undue delay to reflect any changes in the level of the requirement referred to in
Article 104a of Directive 2013/36/EU that applies to the resolution group or the Union material subsidiary of
a non-EU G-SII.
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Article 12f
Application of the minimum requirement for own funds and eligible liabilities to resolution entities
1. Resolution entities shall comply with the requirements laid down in Articles 12c to 12e on a consolidated
basis at the level of the resolution group.
2. The Board, after consulting the group-level resolution authority, if that authority is not the Board, and the
consolidating supervisor shall determine the requirement referred to in Article 12a(1) for a resolution entity
established in a participating Member State at the consolidated resolution group level on the basis of the
requirements laid down in Articles 12c to 12e and on the basis of whether the third-country subsidiaries of the
group are to be resolved separately under the resolution plan.
3. For resolution groups identified in accordance with point (b) of point (24b) of Article 3(1), the Board shall
decide, depending on the features of the solidarity mechanism and of the preferred resolution strategy, which
entities in the resolution group are to be required to comply with Article 12d(3) and (4) and Article 12e(1), in
order to ensure that the resolution group as a whole complies with paragraphs 1 and 2 of this Article, and how
such entities are to do so in conformity with the resolution plan.
Article 12g
Application of the minimum requirement for own funds and eligible liabilities to entities that are not
themselves resolution entities
1. Institutions that are subsidiaries of a resolution entity or of a third-country entity, but are not themselves
resolution entities, shall comply with the requirements laid down in Article 12d on an individual basis.
The Board, after consulting the competent authorities, including the ECB, may decide to apply the requirement laid
down in this Article to an entity referred to in point (b) of Article 2 that is a subsidiary of a resolution entity but is
not itself a resolution entity.
By way of derogation from the first subparagraph of this paragraph, Union parent undertakings that are not
themselves resolution entities, but are subsidiaries of third-country entities, shall comply with the requirements laid
down in Articles 12d and 12e on a consolidated basis.
For resolution groups identified in accordance with point (b) of point (24b) of Article 3(1), those credit institutions
which are permanently affiliated to a central body, but are not themselves resolution entities, a central body which
is not itself a resolution entity, and any resolution entities that are not subject to a requirement under Article 12f(3),
shall comply with Article 12d(6) on an individual basis.
The requirement referred to in Article 12a(1) for an entity referred to in this paragraph shall be determined on the
basis of the requirements laid down in Article 12d.
2. The requirement referred to in Article 12a(1) for entities referred to in paragraph 1 of this Article shall be
met using one or more of the following:
(a) liabilities:
(i)

that are issued to and bought by the resolution entity, either directly or indirectly through other entities
in the same resolution group that bought the liabilities from the entity that is subject to this Article, or
are issued to and bought by an existing shareholder that is not part of the same resolution group as long
as the exercise of write-down or conversion powers in accordance with Article 21 does not affect the
control of the subsidiary by the resolution entity;

(ii)

that fulfil the eligibility criteria referred to in Article 72a of Regulation (EU) No 575/2013, except for
points (b), (c), (k), (l) and (m) of Article 72b(2) and Article 72b(3) to (5) of that Regulation;

(iii) that rank, in normal insolvency proceedings, below liabilities that do not meet the condition referred to
in point (i) and that are not eligible for own funds requirements;
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(iv)

that are subject to write-down or conversion powers in accordance with Article 21 in a manner that is
consistent with the resolution strategy of the resolution group, in particular by not affecting the control
of the subsidiary by the resolution entity;

(v)

the acquisition of ownership of which is not funded directly or indirectly by the entity that is subject to
this Article;

(vi)

the provisions governing which do not indicate explicitly or implicitly that the liabilities would be called,
redeemed, repaid or repurchased early, as applicable, by the entity that is subject to this Article, other
than in the case of the insolvency or liquidation of that entity, and that entity does not otherwise provide
such an indication;

(vii) the provisions governing which do not give the holder the right to accelerate the future scheduled
payment of interest or principal, other than in the case of the insolvency or liquidation of the entity that
is subject to this Article;
(viii) the level of interest or dividend payments, as applicable, due thereon is not amended on the basis of the
credit standing of the entity that is subject to this Article or its parent undertaking;
(b) own funds, as follows:
(i) Common Equity Tier 1 capital, and
(ii) other own funds that:
— are issued to and bought by entities that are included in the same resolution group, or
— are issued to and bought by entities that are not included in the same resolution group as long as the
exercise of write-down or conversion powers in accordance with Article 21 does not affect the control
of the subsidiary by the resolution entity.
3. The Board may permit the requirement referred to in Article 12a(1) to be met in full or in part with
a guarantee provided by the resolution entity which fulfils the following conditions:
(a) both the subsidiary and the resolution entity are established in the same participating Member State and are
part of the same resolution group;
(b) the resolution entity complies with the requirement referred to in Article 12f;
(c) the guarantee is provided for at least an amount that is equivalent to the amount of the requirement for which
it substitutes;
(d) the guarantee is triggered when the subsidiary is unable to pay its debts or other liabilities as they fall due, or
a determination has been made in accordance with Article 21(3) in respect of the subsidiary, whichever is the
earliest;
(e) the guarantee is collateralised through a financial collateral arrangement as defined in point (a) of Article 2(1)
of Directive 2002/47/EC of the European Parliament and of the Council (*) for at least 50 % of its amount;
(f) the collateral backing the guarantee fulfils the requirements of Article 197 of Regulation (EU) No 575/2013,
which, following appropriately conservative haircuts, is sufficient to cover the amount collateralised as referred
to in point (e);
(g) the collateral backing the guarantee is unencumbered and, in particular, is not used as collateral to back any
other guarantee;
(h) the collateral has an effective maturity that fulfils the same maturity condition as that referred to in
Article 72c(1) of Regulation (EU) No 575/2013; and
(i) there are no legal, regulatory or operational barriers to the transfer of the collateral from the resolution entity
to the relevant subsidiary, including where resolution action is taken in respect of the resolution entity.
For the purposes of point (i) of the first subparagraph, at the request of the Board, the resolution entity shall
provide an independent written and reasoned legal opinion or shall otherwise satisfactorily demonstrate that
there are no legal, regulatory or operational barriers to the transfer of collateral from the resolution entity to
the relevant subsidiary.
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Article 12h
Waiver of the minimum requirement for own funds and eligible liabilities applied to entities that are not
themselves resolution entities
1. The Board may waive the application of Article 12g in respect of a subsidiary of a resolution entity
established in a participating Member State where:
(a) both the subsidiary and the resolution entity are established in the same participating Member State and are
part of the same resolution group;
(b) the resolution entity complies with the requirement referred to in Article 12f;
(c) there is no current or foreseen material practical or legal impediment to the prompt transfer of own funds or
repayment of liabilities by the resolution entity to the subsidiary in respect of which a determination has been
made in accordance with Article 21(3), in particular where resolution action is taken in respect of the
resolution entity.
2. The Board may waive the application of Article 12g in respect of a subsidiary of a resolution entity
established in a participating Member State where:
(a) both the subsidiary and its parent undertaking are established in the same participating Member State and are
part of the same resolution group;
(b) the parent undertaking complies on a consolidated basis with the requirement referred to in Article 12a(1) in
that participating Member State;
(c) there is no current or foreseen material practical or legal impediment to the prompt transfer of own funds or
repayment of liabilities by the parent undertaking to the subsidiary in respect of which a determination has
been made in accordance with Article 21(3), in particular where resolution action is taken in respect of the
parent undertaking.
Article 12i
Waiver for a central body and credit institutions permanently affiliated to a central body
The Board may partially or fully waive the application of Article 12g in respect of a central body or of a credit
institution which is permanently affiliated to a central body, where all of the following conditions are met:
(a) the credit institution and the central body are subject to supervision by the same competent authority, are
established in the same participating Member State and are part of the same resolution group;
(b) the commitments of the central body and its permanently affiliated credit institutions are joint and several
liabilities, or the commitments of its permanently affiliated credit institutions are entirely guaranteed by the
central body;
(c) the minimum requirement for own funds and eligible liabilities, and the solvency and liquidity of the central
body and of all of the permanently affiliated credit institutions, are monitored as a whole on the basis of the
consolidated accounts of those institutions;
(d) in the case of a waiver for a credit institution which is permanently affiliated to a central body, the
management of the central body is empowered to issue instructions to the management of the permanently
affiliated institutions;
(e) the relevant resolution group complies with the requirement referred to in Article 12f(3); and,
(f) there is no current or foreseen material practical or legal impediment to the prompt transfer of own funds or
repayment of liabilities between the central body and the permanently affiliated credit institutions in the event
of resolution.
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Article 12j
Breaches of the minimum requirement for own funds and eligible liabilities
1. Any breach of the minimum requirement for own funds and eligible liabilities referred to in Article 12f or
Article 12g shall be addressed on the basis of at least one of the following:
(a) powers to address or remove impediments to resolvability in accordance with Article 10;
(b) powers referred to in Article 10a;
(c) measures referred to in Article 104 of Directive 2013/36/EU;
(d) early intervention measures in accordance with Article 13;
(e) administrative penalties and other administrative measures in accordance with Articles 110 and 111 of
Directive 2014/59/EU.
Furthermore, the Board or the ECB may carry out an assessment of whether the institution is failing or is likely to
fail, in accordance with Article 18.
2. The Board, resolution authorities and competent authorities of participating Member States shall consult each
other when they exercise their respective powers referred to in paragraph 1.
Article 12k
Transitional and post-resolution arrangements
1. By way of derogation from Article 12a(1), the Board and national resolution authorities shall determine
appropriate transitional periods for entities referred to in Article 12(1) and (3) to comply with the requirements in
Articles 12f or 12g, or with the requirements that result from the application of Article 12c(4), (5) or (7), as
appropriate. The deadline for entities to comply with the requirements in Articles 12f or 12g or the requirements
that result from the application of Article 12c(4), (5) or (7) shall be 1 January 2024.
The Board shall determine intermediate target levels for the requirements in Articles 12f or 12g or for
requirements that result from the application of Article 12c(4), (5) or (7), as appropriate, that entities referred to in
Article 12(1) and (3) shall comply with at 1 January 2022. The intermediate target levels, as a rule, shall ensure
a linear build-up of own funds and eligible liabilities towards the requirement.
The Board may set a transitional period that ends after 1 January 2024 where duly justified and appropriate on the
basis of the criteria referred to in paragraph 7, taking into consideration:
(a) the development of the entity's financial situation;
(b) the prospect that the entity will be able to ensure compliance in a reasonable timeframe with the requirements
in Articles 12f or 12g or with a requirement that results from the application of Article 12c(4), (5) or (7); and
(c) whether the entity is able to replace liabilities that no longer meet the eligibility or maturity criteria laid down
in Articles 72b and 72c of Regulation (EU) No 575/2013, and Article 12c or Article 12g(2) of this Regulation,
and if not, whether that inability is of an idiosyncratic nature or is due to market-wide disturbance.
2. The deadline for resolution entities to comply with the minimum level of the requirements referred to in
Article 12d(4) or (5) shall be 1 January 2022.
3. The minimum levels of the requirements referred to in Article 12d(4) and (5) shall not apply within the
two-year period following the date:
(a) on which the Board or the national resolution authority has applied the bail-in tool; or
(b) on which the resolution entity has put in place an alternative private sector measure as referred to in point (b)
of Article 18(1) by which capital instruments and other liabilities have been written down or converted into
Common Equity Tier 1 instruments, or on which write down or conversion powers, in accordance with
Article 21, have been exercised in respect of that resolution entity, in order to recapitalise the resolution entity
without the application of resolution tools.
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4. The requirements referred to in Article 12c(4) and (7) as well as Article 12d(4) and (5), as applicable, shall
not apply within the three-year period following the date on which the resolution entity or the group of which the
resolution entity is part has been identified as a G-SII, or the resolution entity starts to be in the situation referred
to in Article 12d(4) or (5).
5. By way of derogation from Article 12a(1), the Board and the national resolution authorities shall determine
an appropriate transitional period within which to comply with the requirements of Articles 12f or 12g, or
a requirement resulting from the application of Article 12c(4), (5) or (7), as appropriate, for entities to which
resolution tools or the write-down or conversion power referred to in Article 21 have been applied.
6. For the purposes of paragraphs 1 to 5, the Board and the national resolution authorities shall communicate
to the entity a planned minimum requirement for own funds and eligible liabilities for each 12-month period
during the transitional period, with a view to facilitating a gradual build-up of its loss-absorption and recapitalisa
tion capacity. At the end of the transitional period, the minimum requirement for own funds and eligible liabilities
shall be equal to the amount determined under Article 12c(4), (5) or (7), Article 12d(4) or (5), Article 12f or
Article 12g, as applicable.
7.

When determining the transitional periods, the Board shall take into account:

(a) the prevalence of deposits and the absence of debt instruments in the funding model;
(b) the access to the capital markets for eligible liabilities;
(c) the extent to which the resolution entity relies on Common Equity Tier 1 capital to meet the requirement
referred to in Article 12f.
8. Subject to paragraph 1, the Board shall not be prevented from subsequently revising either the transitional
period or any planned minimum requirement for own funds and eligible liabilities communicated under
paragraph 6.
(*) Directive 2002/47/EC of the European Parliament and of the Council of 6 June 2002 on financial collateral
arrangements (OJ L 168, 27.6.2002, p. 43).’;
(7) Article 16 is amended as follows:
(a) paragraph 2 is replaced by the following:
‘2. The Board shall take a resolution action in relation to a parent undertaking referred to in point (b) of
Article 2 where the conditions laid down in Article 18(1) are met.’;
(b) paragraph (3) is replaced by the following:
‘3. Notwithstanding the fact that a parent undertaking does not meet the conditions established in
Article 18(1), the Board may decide on a resolution action with regard to that parent undertaking where it is
a resolution entity and where one or more of its subsidiaries which are institutions but are not resolution
entities themselves meet the conditions set out in Article 18(1), provided that their assets and liabilities are
such that their failure threatens an institution or the group as a whole, and resolution action with regard to
that parent undertaking is necessary either for the resolution of those subsidiaries which are institutions or for
the resolution of the relevant resolution group as a whole.’;
(8) Article 18 is amended as follows:
(a) in paragraph 1, point (b) is replaced by the following:
‘(b) having regard to timing and other relevant circumstances, there is no reasonable prospect that any
alternative private sector measures, including measures by an IPS, or supervisory action, including early
intervention measures or the write-down or conversion of relevant capital instruments and eligible
liabilities in accordance with Article 21(1) taken in respect of the entity, would prevent the failure of the
entity within a reasonable timeframe;’;
(b) the following paragraph is inserted:
‘1a. The Board may adopt a resolution scheme in accordance with paragraph 1 in relation to a central body
and all credit institutions permanently affiliated to it that are part of the same resolution group when that
resolution group complies as a whole with the conditions provided in the first subparagraph of paragraph 1.’;
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(9) Article 20 is amended as follows:
(a) in paragraph 1, the words ‘capital instruments’ are replaced by the words ‘capital instruments and eligible
liabilities in accordance with Article 21’;
(b) paragraph 5 is amended as follows:
(i)

in point (a), the words ‘capital instruments’ are replaced by the words ‘capital instruments and eligible
liabilities in accordance with Article 21’;

(ii) points (c) and (d) are replaced by the following:
‘(c) when the power to write down or convert relevant capital instruments and eligible liabilities in
accordance with Article 21(7) is applied, to inform the decision on the extent of the cancellation or
dilution of instruments of ownership, and the extent of the write-down or conversion of relevant
capital instruments and eligible liabilities;
(d) when the bail-in tool is applied, to inform the decision on the extent of the writing down or
conversion of bail-inable liabilities;’;
(iii) in point (g), the words ‘capital instruments’ are replaced by the words ‘capital instruments and eligible
liabilities in accordance with Article 21’;
(c) in paragraphs 6, 13 and 15, the words ‘capital instruments’ are replaced by the words ‘capital instruments and
eligible liabilities in accordance with Article 21’;
(10) Article 21 is amended as follows:
(a) the title is replaced by the following:
‘Write-down or conversion of capital instruments and eligible liabilities’;
(b) in the introductory part and in point (b) of paragraph 1 the words ‘capital instruments’ are replaced by the
words ‘capital instruments, and eligible liabilities as referred to in paragraph 7a’;
(c) in point (b) of paragraph 3 the words ‘capital instruments’ are replaced by the words ‘capital instruments, and
eligible liabilities as referred to in paragraph 7a’;
(d) paragraph (7) is replaced by the following:
‘7. If one or more of the conditions referred to in paragraph 1 are met, the Board, acting under the
procedure laid down in Article 18, shall determine whether the powers to write down or convert relevant
capital instruments and eligible liabilities are to be exercised independently or in combination with a resolution
action in accordance with the procedure under Article 18.
Where relevant capital instruments and eligible liabilities have been purchased by the resolution entity
indirectly through other entities in the same resolution group, the power to write down or convert those
relevant capital instruments and eligible liabilities shall be exercised together with the exercise of the same
power at the level of the parent undertaking of the entity concerned or at the level of other parent
undertakings that are not resolution entities, so that the losses are effectively passed on to, and the entity
concerned is recapitalised by, the resolution entity.
After the exercise of the power to write down or convert relevant capital instruments or eligible liabilities inde
pendently of resolution action, the valuation provided for in Article 20(16) shall be carried out, and point (e)
of Article 76(1) shall apply.’;
(e) the following paragraphs are inserted:
‘7a. The power to write down or convert eligible liabilities independently of resolution action may be
exercised only in relation to eligible liabilities that meet the conditions referred to in point (a) of Article 12g(2)
of this Regulation, except the condition related to the remaining maturity of liabilities as set out in
Article 72c(1) of Regulation (EU) No 575/2013.
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When that power is exercised, the write down or conversion shall be done in accordance with the principle
referred to in point (g) of Article 15(1).

7b.
Where a resolution action is taken in relation to a resolution entity or, in exceptional circumstances in
deviation from the resolution plan, in relation to an entity that is not a resolution entity, the amount that is
reduced, written down or converted in accordance with Article 21(10) at the level of such an entity shall count
towards the thresholds laid down in point (a) of Article 27(7) that apply to the entity concerned.’;

(f) in the second subparagraph of paragraph 8 the words ‘capital instruments’ are replaced by the words ‘capital
instruments, and eligible liabilities as referred to in paragraph 7a’;
(g) in paragraph 10 the following point is added:
‘(d) the principal amount of eligible liabilities as referred to in paragraph 7a is written down or converted into
Common Equity Tier 1 instruments or both, to the extent required to achieve the resolution objectives set
out in Article 14 or to the extent of the capacity of the relevant eligible liabilities, whichever is lower.’;
(11) Article 27 is amended as follows:
(a) in paragraph 1, the words ‘eligible liabilities’ are replaced by the words ‘bail-inable liabilities’;
(b) paragraph 3 is amended as follows:
(i) point (f) is replaced by the following:
‘(f) liabilities with a remaining maturity of less than seven days, owed to systems or operators of systems
designated in accordance with Directive 98/26/EC of the European Parliament and of the Council (*) or
to their participants and arising from the participation in such a system, or to CCPs authorised in the
Union pursuant to Article 14 of Regulation (EU) No 648/2012 and third-country CCPs recognised by
ESMA pursuant to Article 25 of that Regulation;
(*) Directive 98/26/EC of the European Parliament and of the Council of 19 May 1998 on settlement
finality in payment and securities settlement systems (OJ L 166, 11.6.1998, p. 45).’;

(ii) the following point is added:
‘(h) liabilities to entities referred to in point (a), (b), (c) or (d) of Article 1(1) of Directive 2014/59/EU that
are part of the same resolution group without being themselves resolution entities, regardless of their
maturities, except where those liabilities rank below ordinary unsecured liabilities under the relevant
national law of the participating Member State governing normal insolvency proceedings applicable
on 28 December 2020; in cases where that exception applies, the Board shall assess whether the
amount of items complying with Article 12g(2) is sufficient to support the implementation of the
preferred resolution strategy.’;
(c) in paragraph 4, the words ‘liabilities eligible for a bail-in tool’ are replaced by the words ‘bail-inable liabilities’;
(d) in paragraph 5, the second subparagraph is replaced by the following:
‘The Board shall carefully assess whether liabilities to institutions or entities that are part of the same resolution
group without themselves being resolution entities and that are not excluded from the application of
write-down and conversion powers under point (h) of paragraph (3) should be excluded or partially excluded
under points (a) to (d) of the first subparagraph to ensure the effective implementation of the resolution
strategy.
Where a bail-inable liability or class of bail-inable liabilities is excluded or partially excluded under this
paragraph, the level of write-down or conversion applied to other bail-inable liabilities may be increased to take
account of such exclusions, provided that the level of write-down and conversion applied to other bail-inable
liabilities complies with the principle laid down in point (g) of Article 15(1).’;
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(e) paragraph 6 is replaced by the following:
‘6. Where a bail-inable liability or class of bail-inable abilities is excluded or partially excluded pursuant to
paragraph 5, and the losses that would have been borne by those liabilities have not been passed on fully to
other creditors, a contribution from the Fund may be made to the institution under resolution to do one or
both of the following:
(a) cover any losses which have not been absorbed by bail-inable liabilities and restore the net asset value of
the institution under resolution to zero in accordance with point (a) of paragraph 13;
(b) purchase instruments of ownership or capital instruments in the institution under resolution, in order to
recapitalise the institution in accordance with point (b) of paragraph 13.’;
(f) in point (a) of paragraph 7, the words ‘eligible liabilities’ are replaced by the words ‘bail-inable liabilities’;
(g) in paragraph 13, the words ‘eligible liabilities’ are replaced by the words ‘bail-inable liabilities’;
(12) in Article 31(2), the words ‘Article 45(9) to (13)’ are replaced by the words ‘Article 45h’;
(13) in Article 32(1), the word ‘12’ is replaced by the words ‘12 to 12k’.
Article 2
Entry into force
1.
This Regulation shall enter into force on the twentieth day following that of its publication in the Official Journal of
the European Union.
2.

This Regulation shall apply from 28 December 2020.

This Regulation shall be binding in its entirety and directly applicable in all Member States.
Done at Brussels, 20 May 2019.
For the European Parliament

For the Council

The President

The President

A. TAJANI

G. CIAMBA
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DIRECTIVES
DIRECTIVE (EU) 2019/878 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 20 May 2019
amending Directive 2013/36/EU as regards exempted entities, financial holding companies, mixed
financial holding companies, remuneration, supervisory measures and powers and capital
conservation measures
(Text with EEA relevance)
THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 53(1) thereof,
Having regard to the proposal from the European Commission,
After transmission of the draft legislative act to the national parliaments,
Having regard to the opinion of the European Central Bank (1),
Having regard to the opinion of the European Economic and Social Committee (2),
Acting in accordance with the ordinary legislative procedure (3),
Whereas:
(1)

Directive 2013/36/EU of the European Parliament and of the Council (4) and Regulation (EU) No 575/2013 of
the European Parliament and of the Council (5) were adopted in response to the financial crises that unfolded in
2007-2008. Those legislative measures have substantially contributed to strengthening the financial system in the
Union and rendered institutions more resilient to possible future shocks. Although extremely comprehensive,
those measures did not address all identified weaknesses affecting institutions. In addition, some of the initially
proposed measures were subject to review clauses or were not sufficiently detailed to allow for their smooth
implementation.

(2)

This Directive aims to address issues raised in relation to the provisions of Directive 2013/36/EU that proved not
to be sufficiently clear and have therefore been subject to divergent interpretations or that have been found to be
overly burdensome for certain institutions. It also contains adjustments to Directive 2013/36/EU that are
necessary following either the adoption of other relevant Union legal acts, such as Directive 2014/59/EU of the
European Parliament and of the Council (6) or the changes proposed in parallel to Regulation (EU) No 575/2013.
Finally, the amendments proposed better align the current regulatory framework to international developments in
order to promote consistency and comparability among jurisdictions.

(3)

Financial holding companies and mixed financial holding companies can be parent undertakings of banking
groups and the application of prudential requirements is required on the basis of the consolidated situation of

(1) OJ C 34, 31.1.2018, p. 5.
(2) OJ C 209, 30.6.2017, p. 36.
(3) Position of the European Parliament of 16 April 2019 (not yet published in the Official Journal) and decision of the Council of 14 May
2019.
(4) Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to the activity of credit institutions and
the prudential supervision of credit institutions and investment firms, amending Directive 2002/87/EC and repealing Directives
2006/48/EC and 2006/49/EC (OJ L 176, 27.6.2013, p. 338).
(5) Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential requirements for credit
institutions and investment firms and amending Regulation (EU) No 648/2012 (OJ L 176, 27.6.2013, p. 1).
(6) Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 establishing a framework for the recovery and
resolution of credit institutions and investment firms and amending Council Directive 82/891/EEC, and Directives 2001/24/EC,
2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC, 2011/35/EU, 2012/30/EU and 2013/36/EU, and Regulations (EU)
No 1093/2010 and (EU) No 648/2012, of the European Parliament and of the Council (OJ L 173, 12.6.2014, p. 190).
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such holding companies. As the institution controlled by such holding companies is not always able to ensure
compliance with the requirements on a consolidated basis throughout the group, it is necessary that certain
financial holding companies and mixed financial holding companies be brought under the direct scope of
supervisory powers pursuant to Directive 2013/36/EU and Regulation (EU) No 575/2013 to ensure compliance
on a consolidated basis. Therefore, a specific approval procedure and direct supervisory powers over certain
financial holding companies and mixed financial holding companies should be provided for in order to ensure
that such holding companies can be held directly responsible for ensuring compliance with consolidated
prudential requirements, without subjecting them to additional prudential requirements on an individual basis.

(4)

The approval and supervision of certain financial holding companies and mixed financial holding companies
should not prevent groups from deciding on the specific internal arrangements and distribution of tasks within
the group as they see fit to ensure compliance with consolidated requirements, and should not prevent direct
supervisory action on those institutions within the group that are engaged in ensuring compliance with
prudential requirements on a consolidated basis.

(5)

Under specific circumstances, a financial holding company or mixed financial holding company that was set up
for the purpose of holding participations in undertakings might be exempted from approval. Although it is
recognised that an exempted financial holding company or mixed financial holding company might take
decisions in the ordinary course of its business, it should not take management, operational or financial decisions
affecting the group or those subsidiaries in the group that are institutions or financial institutions. When
assessing compliance with that requirement, the competent authorities should take into account the relevant
requirements under corporate law to which the financial holding company or mixed financial holding company
is subject.

(6)

The consolidating supervisor is entrusted with the main responsibilities as regards supervision on a consolidated
basis. Therefore, it is necessary that the consolidating supervisor be appropriately involved in the approval and
supervision of financial holding companies and mixed financial holding companies. Where the consolidating
supervisor differs from the competent authority in the Member State where the financial holding company or the
mixed financial holding company is established, approval should be granted through a joint decision of those two
authorities. The European Central Bank, when performing its task to carry out supervision on a consolidated
basis over credit institutions' parents pursuant to Council Regulation (EU) No 1024/2013 (7), should also exercise
its duties in relation to the approval and supervision of financial holding companies and mixed financial holding
companies.

(7)

The Commission's report of 28 July 2016 on the assessment of the remuneration rules under Directive
2013/36/EU and Regulation (EU) No 575/2013 (the ‘Commission's report of 28 July 2016’) revealed that, when
applied to small institutions, some of the principles set out in Directive 2013/36/EU, namely the requirements on
deferral and pay-out in instruments, are too burdensome and not commensurate with their prudential
benefits. Similarly, it found that the cost of applying those requirements exceeds their prudential benefits in the
case of staff with low levels of variable remuneration, since such levels of variable remuneration produce little or
no incentive for staff to take excessive risk. Consequently, while all institutions should in general be required to
apply all the principles to all of their staff whose professional activities have a material impact on the institution's
risk profile, it is necessary to exempt small institutions and staff with low levels of variable remuneration from
the principles on deferral and pay-out in instruments set out in Directive 2013/36/EU.

(8)

Clear, consistent and harmonised criteria for identifying those small institutions as well as low levels of variable
remuneration are necessary to ensure supervisory convergence and to foster a level playing field for institutions
and the adequate protection of depositors, investors and consumers across the Union. At the same time, it is
appropriate to offer some flexibility for Member States to adopt a stricter approach where they consider it
necessary.

(9)

The principle of equal pay for male and female workers for equal work or work of equal value is laid down in
Article 157 of the Treaty on the Functioning of the European Union (TFEU). That principle needs to be applied
in a consistent manner by institutions. Therefore, they should operate a gender neutral remuneration policy.

(7) Council Regulation (EU) No 1024/2013 of 15 October 2013 conferring specific tasks on the European Central Bank concerning policies
relating to the prudential supervision of credit institutions (OJ L 287, 29.10.2013, p. 63).
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(10)

The purpose of the remuneration requirements is to promote sound and effective risk management of
institutions by aligning the long-term interests of both institutions and their staff whose professional activities
have a material impact on the institution's risk profile (material risk takers). At the same time, subsidiaries which
are not institutions, and therefore not subject to Directive 2013/36/EU on an individual basis, might be subject to
other remuneration requirements pursuant to the relevant sector-specific legal acts which should prevail.
Therefore, as a rule, remuneration requirements set out in this Directive should not apply on a consolidated basis
to such subsidiaries. However, to prevent possible arbitrage, the remuneration requirements set out in this
Directive should apply on a consolidated basis to staff that are employed in subsidiaries that provide specific
services, such as asset management, portfolio management or execution of orders, whereby such staff is
mandated, regardless of the form such mandate might take, to perform professional activities which qualify them
as material risk takers at the level of the banking group. Such mandates should include delegation or outsourcing
arrangements concluded between the subsidiary employing the staff and another institution in the same
group. Member States should not be prevented from applying the remuneration requirements set out in this
Directive on a consolidated basis to a broader set of subsidiary undertakings and their staff.

(11)

Directive 2013/36/EU requires that a substantial portion, and in any event at least 50 %, of any variable
remuneration, consist of a balance of shares or equivalent ownership interests, subject to the legal structure of
the institution concerned, or share-linked instruments or equivalent non-cash instruments, in the case of a nonlisted institution; and, where possible, of alternative Tier 1 or Tier 2 instruments which meet certain
conditions. That principle limits the use of share-linked instruments to non-listed institutions and requires listed
institutions to use shares. The Commission's report of 28 July 2016 found that the use of shares can lead to
considerable administrative burdens and costs for listed institutions. At the same time, equivalent prudential
benefits can be achieved by allowing listed institutions to use share-linked instruments that track the value of
shares. The possibility of using share-linked instruments should therefore be extended to listed institutions.

(12)

The supervisory review and evaluation should take into account the size, the structure and the internal
organisation of institutions and the nature, scope and complexity of their activities. Where different institutions
have similar risk profiles, for instance because they have similar business models or geographical location of
exposures or they are affiliated to the same institutional protection scheme, competent authorities should be able
to tailor the methodology for the review and evaluation process to capture the common characteristics and risks
of institutions with such same risk profile. Such tailoring should, however, neither prevent competent authorities
from duly taking into account the specific risks affecting each institution nor alter the institution-specific nature
of the measures imposed.

(13)

The additional own funds requirement imposed by competent authorities is an important driver of an institution's
overall level of own funds and is relevant for market participants since the level of additional own funds
requirement imposed impacts the trigger point for restrictions on dividend payments, bonus pay-outs and the
payments on Additional Tier 1 instruments. A clear definition of the conditions under which the additional own
funds requirement is to be imposed should be provided to ensure that rules are consistently applied across
Member States and to ensure the proper functioning of the internal market.

(14)

The additional own funds requirement to be imposed by competent authorities should be set in relation to the
specific situation of an institution and should be duly justified. Additional own funds requirements can be
imposed to address risks or elements of risk explicitly excluded or not explicitly covered by the own funds
requirements laid down in Regulation (EU) No 575/2013 only to the extent that this is considered necessary in
light of the specific situation of an institution. Those requirements should be positioned in the relevant stacking
order of own funds requirements above the relevant minimum own funds requirements and below the combined
buffer requirement or the leverage ratio buffer requirement, as relevant. The institution-specific nature of
additional own funds requirements should prevent their use as a tool to address macroprudential or systemic
risks. However, that should not preclude competent authorities from addressing, including by means of additional
own funds requirements, the risks incurred by individual institutions due to their activities, including those
reflecting the impact of certain economic and market developments on the risk profile of an individual
institution.

(15)

The leverage ratio requirement is a parallel requirement to the risk-based own funds requirements. Therefore, any
additional own funds requirements imposed by competent authorities to address the risk of excessive leverage
should be added to the minimum leverage ratio requirement and not to the minimum risk-based own funds
requirement. Furthermore, institutions should also be able to use any Common Equity Tier 1 capital that they use
to meet their leverage-related requirements to meet their risk-based own funds requirements, including the
combined buffer requirement.
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(16)

It should be possible for competent authorities to communicate to an institution in the form of guidance any
adjustment to the amount of capital in excess of the relevant minimum own funds requirements, the relevant
additional own funds requirement and, as relevant, the combined buffer requirement or the leverage ratio buffer
requirement that they expect such an institution to hold in order to deal with forward looking stress
scenarios. Since such guidance constitutes a capital target, it should be regarded as positioned above the relevant
minimum own funds requirements, the relevant additional own funds requirement and the combined buffer
requirement or leverage buffer requirement, as relevant. The failure to meet such a target should not trigger the
restrictions on distributions provided for in Directive 2013/36/EU. Given that the guidance on additional own
funds reflects supervisory expectations, Directive 2013/36/EU and Regulation (EU) No 575/2013 should neither
set out mandatory disclosure obligations for the guidance nor prohibit competent authorities from requesting
disclosure of the guidance. Where an institution repeatedly fails to meet the capital target, the competent
authority should be entitled to take supervisory measures and, where appropriate, to impose additional own
funds requirements.

(17)

The provisions of Directive 2013/36/EU on interest rate risk arising from non-trading book activities are linked
to the relevant provisions of Regulation (EU) No 575/2013 which require a longer implementation period for
institutions. In order to align the application of provisions on interest rate risk arising from non-trading book
activities, the provisions necessary to comply with the relevant provisions of this Directive should apply from the
same date as the relevant provisions of Regulation (EU) No 575/2013.

(18)

In order to harmonise the calculation of the interest rate risk arising from non-trading book activities when the
institutions' internal systems for measuring that risk are not satisfactory, the Commission should be empowered
to adopt regulatory technical standards developed by the European Supervisory Authority (European Banking
Authority) (EBA), established by Regulation (EU) No 1093/2010 of the European Parliament and of the
Council (8) in respect of developing a standardised methodology for the purpose of evaluating such risk. The
Commission should adopt those regulatory technical standards by means of delegated acts pursuant to
Article 290 TFEU and in accordance with Articles 10 to 14 of Regulation (EU) No 1093/2010.

(19)

In order to improve the competent authorities' identification of those institutions which might be subject to
excessive losses in their non-trading book activities as a result of potential changes in interest rates, the
Commission should be empowered to adopt regulatory technical standards developed by EBA. Those regulatory
technical standards should specify: the six supervisory shock scenarios that all institutions have to apply in order
to calculate changes in the economic value of equity; the common assumptions that institutions have to
implement in their internal systems for the purpose of calculating the economic value of equity, and in respect of
determining the potential need for specific criteria to identify the institutions for which supervisory measures
might be warranted following a decrease in the net interest income attributed to changes in interest rates; and
what constitutes a large decline. The Commission should adopt those regulatory technical standards by means of
delegated acts pursuant to Article 290 TFEU and in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.

(20)

Combating money laundering and terrorist financing is essential for maintaining stability and integrity in the
financial system. Uncovering involvement of an institution in money laundering and terrorist financing might
have an impact on its viability and the stability of the financial system. Together with the authorities and bodies
responsible for ensuring compliance with anti-money laundering rules under Directive (EU) 2015/849 of the
European Parliament and of the Council (9), the competent authorities in charge of authorisation and prudential
supervision have an important role to play in identifying and disciplining weaknesses. Therefore, such competent
authorities should consistently factor money laundering and terrorist financing concerns into their relevant
supervisory activities, including supervisory evaluation and review processes, assessments of the adequacy of
institutions' governance arrangements, processes and mechanisms and assessments of the suitability of members
of the management body, inform accordingly on any findings the relevant authorities and bodies responsible for
ensuring compliance with anti-money laundering rules and take, as appropriate, supervisory measures in
accordance with their powers under Directive 2013/36/EU and Regulation (EU) No 575/2013. Information
should be provided on the basis of findings revealed in the authorisation, approval or review processes such
competent authorities are in charge of, as well as on the basis of information received from the authorities and
bodies responsible for ensuring compliance with Directive (EU) 2015/849.

(8) Regulation (EU) No 1093/2010 of the European Parliament and of the Council of 24 November 2010 establishing a European
Supervisory Authority (European Banking Authority), amending Decision No 716/2009/EC and repealing Commission Decision
2009/78/EC (OJ L 331, 15.12.2010, p. 12).
(9) Directive (EU) 2015/849 of the European Parliament and of the Council of 20 May 2015 on the prevention of the use of the financial
system for the purposes of money laundering or terrorist financing, amending Regulation (EU) No 648/2012 of the European
Parliament and of the Council, and repealing Directive 2005/60/EC of the European Parliament and of the Council and Commission
Directive 2006/70/EC (OJ L 141, 5.6.2015, p. 73).
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(21)

One of the key lessons from the financial crisis in the Union was the need to have an adequate institutional and
policy framework to prevent and address imbalances within the Union. In light of the latest institutional
developments in the Union, a comprehensive review of the macroprudential policy framework is warranted.

(22)

Directive 2013/36/EU should not preclude Member States from implementing measures in national law designed
to enhance the resilience of the financial system such as, but not limited to, loan-to-value limits, debt-to-income
limits, debt-service-to-income limits and other instruments addressing lending standards.

(23)

In order to ensure that countercyclical capital buffers properly reflect the risk to the banking sector of excessive
credit growth, institutions should calculate their institution-specific buffers as a weighted average of the counter
cyclical buffer rates that apply in the countries where their credit exposures are located. Every Member State
should therefore designate an authority responsible for the setting of the countercyclical buffer rate for exposures
located in that Member State. That buffer rate should take into account the growth of credit levels and changes to
the ratio of credit to gross domestic product (GDP) in that Member State, and any other variables relevant to the
risks to the stability of the financial system.

(24)

In addition to a capital conservation buffer and a countercyclical capital buffer, Member States should be able to
require certain institutions to hold a systemic risk buffer in order to prevent and mitigate macroprudential or
systemic risks not covered by Regulation (EU) No 575/2013 and by Directive 2013/36/EU, namely a risk of
disruption to the financial system with the potential for serious negative consequences for the financial system
and the real economy in a specific Member State. The systemic risk buffer rate should apply to all exposures or
to a subset of exposures and to all institutions, or to one or more subsets of those institutions, where the
institutions exhibit similar risk profiles in their business activities.

(25)

It is important to streamline the coordination mechanism between authorities, ensure a clear delineation of
responsibilities, simplify the activation of macroprudential policy tools and broaden the macroprudential toolbox
to ensure that authorities are enabled to address systemic risks in a timely and effective manner. The European
Systemic Risk Board (ESRB) established by Regulation (EU) No 1092/2010 of the European Parliament and of the
Council (10) is expected to play a key role in the coordination of macroprudential measures, as well as the
transmission of information on planned macroprudential measures in Member States, in particular through the
publication of adopted macroprudential measures on its website and through information sharing across
authorities following the notifications of planned macroprudential measures. In order to ensure appropriate
policy responses among Member States, the ESRB is expected to monitor the sufficiency and consistency of
Member States' macroprudential policies, including by monitoring whether tools are used in a consistent and
non-overlapping manner.

(26)

The relevant competent or designated authorities should aim at avoiding any duplicative or inconsistent use of
the macroprudential measures laid down in Directive 2013/36/EU and Regulation (EU) No 575/2013. In
particular, the relevant competent or designated authorities should duly consider whether measures taken under
Article 133 of Directive 2013/36/EU duplicate or are inconsistent with other existing or upcoming measures
under Article 124, 164 or 458 of Regulation (EU) No 575/2013.

(27)

Competent or designated authorities should be able to determine the level or levels of application of the other
systemically important institutions (O-SIIs) buffer, on the basis of the nature and distribution of the risks
embedded in the structure of the group. In some circumstances, it might be appropriate for the competent
authority or the designated authority to impose an O-SII buffer solely at a level below the highest level of consoli
dation.

(28)

In accordance with the assessment methodology for global systemically important banks published by the Basel
Committee on Banking Supervision (BCBS), the cross-jurisdictional claims and liabilities of an institution are
indicators of its global systemic importance and of the impact that its failure can have on the global financial
system. Those indicators reflect the specific concerns, for instance, about the greater difficulty in coordinating the
resolution of institutions with significant cross-border activities. The progress made in terms of the common
approach to resolution resulting from the reinforcement of the single rulebook and from the establishment of the
Single Resolution Mechanism (SRM) has significantly developed the ability to orderly resolve cross-border groups

(10) Regulation (EU) No 1092/2010 of the European Parliament and of the Council of 24 November 2010 on European Union macroprudential oversight of the financial system and establishing a European Systemic Risk Board (OJ L 331, 15.12.2010, p. 1).
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within the banking union. Therefore, and without prejudice to the capacity of competent or designated
authorities to exercise their supervisory judgment, an alternative score reflecting that progress should be
calculated and competent or designated authorities should take that score into consideration when assessing the
systemic importance of credit institutions, without affecting the data supplied to the BCBS for the determination
of international denominators. EBA should develop draft regulatory technical standards to specify the additional
identification methodology for global systemically important institutions (G-SIIs) to allow the recognition of the
specificities of the integrated European resolution framework within the context of the SRM. That methodology
should be used solely for the purposes of the calibration of the G-SII buffer. The Commission should adopt those
regulatory technical standards by means of delegated acts pursuant to Article 290 TFEU and in accordance with
Articles 10 to 14 of Regulation (EU) No 1093/2010.
(29)

Since the objectives of this Directive, namely to reinforce and refine already existing Union legal acts ensuring
uniform prudential requirements that apply to institutions throughout the Union, cannot be sufficiently achieved
by the Member States but can rather, by reason of their scale and effects, be better achieved at Union level, the
Union may adopt measures, in accordance with the principle of subsidiarity as set out in Article 5 of the Treaty
on European Union. In accordance with the principle of proportionality, as set out in that Article, this Directive
does not go beyond what is necessary in order to achieve those objectives.

(30)

In accordance with the Joint Political Declaration of 28 September 2011 of Member States and the Commission
on explanatory documents (11), Member States have undertaken to accompany, in justified cases, the notification
of their transposition measures with one or more documents explaining the relationship between the
components of a directive and the corresponding parts of national transposition instruments. With regard to this
Directive, the legislator considers the transmission of such documents to be justified.

(31)

Directive 2013/36/EU should therefore be amended accordingly,

HAVE ADOPTED THIS DIRECTIVE:

Article 1
Amendments to Directive 2013/36/EU
Directive 2013/36/EU is amended as follows:
(1) in Article 2, paragraphs 5 and 6 are replaced by the following:
‘5.

This Directive shall not apply to the following:

(1) access to the activity of investment firms in so far as it is regulated by Directive 2014/65/EU of the European
Parliament and of the Council (*);
(2) central banks;
(3) post office giro institutions;
(4) in Denmark, the “Eksport Kredit Fonden”, the “Eksport Kredit Fonden A/S”, the “Danmarks Skibskredit A/S”
and the “KommuneKredit”;
(5) in Germany, the “Kreditanstalt für Wiederaufbau”, “Landwirtschaftliche Rentenbank”, “Bremer Aufbau-Bank
GmbH”, “Hamburgische Investitions- und Förderbank”, “Investitionsbank Berlin”, “Investitionsbank des Landes
Brandenburg”, “Investitionsbank Schleswig-Holstein”, “Investitions- und Förderbank Niedersachsen – NBank”,
“Investitions- und Strukturbank Rheinland-Pfalz”, “Landeskreditbank Baden-Württemberg – Förderbank”, “LfA
Förderbank Bayern”, “NRW.BANK”, “Saarländische Investitionskreditbank AG”, “Sächsische Aufbaubank –
Förderbank”, “Thüringer Aufbaubank”, undertakings which are recognised under the “Wohnungsgemeinnüt
zigkeitsgesetz” as bodies of State housing policy and are not mainly engaged in banking transactions, and
undertakings recognised under that law as non-profit housing undertakings;
(6) in Estonia, the “hoiu-laenuühistud”, as cooperative undertakings that are recognised under the “hoiulaenuühistu seadus”;
(11) OJ C 369, 17.12.2011, p. 14.

7.6.2019

EN

Official Journal of the European Union

L 150/259

(7) in Ireland, the Strategic Banking Corporation of Ireland, credit unions and friendly societies;
(8) in Greece, the “Ταμείο Παρακαταθηκών και Δανείων” (Tamio Parakatathikon kai Danion);
(9) in Spain, the “Instituto de Crédito Oficial”;
(10) in France, the “Caisse des dépôts et consignations”;
(11) in Croatia, the “kreditne unije” and the “Hrvatska banka za obnovu i razvitak”;
(12) in Italy, the “Cassa depositi e prestiti”;
(13) in Latvia, the “krājaizdevu sabiedrības”, undertakings that are recognised under the “krājaizdevu sabiedrību
likums” as cooperative undertakings rendering financial services solely to their members;
(14) in Lithuania, the “kredito unijos” other than the “centrinės kredito unijos”;
(15) in Hungary, the “MFB Magyar Fejlesztési Bank Zártkörűen Működő Részvénytársaság” and the “Magyar
Export-Import Bank Zártkörűen Működő Részvénytársaság”;
(16) in Malta, “The Malta Development Bank”;
(17) in the Netherlands, the “Nederlandse Investeringsbank voor Ontwikkelingslanden NV”, the “NV Noordelijke
Ontwikkelingsmaatschappij”, the “NV Limburgs Instituut voor Ontwikkeling en Financiering”, the “Ontwikke
lingsmaatschappij Oost-Nederland NV” and kredietunies;
(18) in Austria, undertakings recognised as housing associations in the public interest and the “Österreichische
Kontrollbank AG”;
(19) in Poland, the “Spółdzielcze Kasy Oszczędnościowo — Kredytowe” and the “Bank Gospodarstwa Krajowego”;
(20) in Portugal, the “Caixas Económicas” existing on 1 January 1986 with the exception of those incorporated as
limited companies and of the “Caixa Económica Montepio Geral”;
(21) in Slovenia, the “SID-Slovenska izvozna in razvojna banka, d.d. Ljubljana”;
(22) in Finland, the “Teollisen yhteistyön rahasto Oy/Fonden för industriellt samarbete AB”, and the “Finnvera
Oyj/Finnvera Abp”;
(23) in Sweden, the “Svenska Skeppshypotekskassan”;
(24) in the United Kingdom, National Savings and Investments (NS&I), CDC Group plc, the Agricultural Mortgage
Corporation Ltd, the Crown Agents for overseas governments and administrations, credit unions and
municipal banks.
6. The entities referred to in point (1) and points (3) to (24) of paragraph 5 of this Article shall be treated as
financial institutions for the purposes of Article 34 and Chapter 3 of Title VII.
(*) Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in financial
instruments and amending Directive 2002/92/EC and Directive 2011/61/EU (OJ L 173, 12.6.2014, p. 349).’;
(2) Article 3 is amended as follows:
(a) in paragraph 1, the following points are added:
‘(60) “resolution authority” means a resolution authority as defined in point (18) of Article 2(1) of Directive
2014/59/EU of the European Parliament and of the Council (*);
(61) “global systemically important institution” or “G-SII” means a G-SII as defined in point (133) of Article
4(1) of Regulation (EU) No 575/2013;
(62) “non-EU global systemically important institution” or “non-EU G-SII” means a non-EU G-SII as defined in
point (134) of Article 4(1) of Regulation (EU) No 575/2013;
(63) “group” means a group as defined in point (138) of Article 4(1) of Regulation (EU) No 575/2013;
(64) “third-country group” means a group of which the parent undertaking is established in a third country;
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(65) “gender neutral remuneration policy” means a remuneration policy based on equal pay for male and
female workers for equal work or work of equal value.
(*) Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 establishing
a framework for the recovery and resolution of credit institutions and investment firms and amending
Council Directive 82/891/EEC, and Directives 2001/24/EC, 2002/47/EC, 2004/25/EC, 2005/56/EC,
2007/36/EC, 2011/35/EU, 2012/30/EU and 2013/36/EU, and Regulations (EU) No 1093/2010 and (EU)
No 648/2012, of the European Parliament and of the Council (OJ L 173, 12.6.2014, p. 190).’;
(b) the following paragraph is added:
‘3. In order to ensure that requirements or supervisory powers laid down in this Directive or in Regulation
(EU) No 575/2013 apply on a consolidated or sub-consolidated basis in accordance with this Directive and that
Regulation, the terms “institution”, “parent institution in a Member State”, “EU parent institution” and “parent
undertaking” shall also include:
(a) financial holding companies and mixed financial holding companies that have been granted approval in
accordance with Article 21a of this Directive;
(b) designated institutions controlled by an EU parent financial holding company, an EU parent mixed financial
holding company, a parent financial holding company in a Member State or a parent mixed financial
holding company in a Member State where the relevant parent is not subject to approval in accordance
with Article 21a(4) of this Directive; and
(c) financial holding companies, mixed financial holding companies or institutions designated pursuant to
point (d) of Article 21a(6) of this Directive.’;
(3) in Article 4, paragraph 8 is replaced by the following:
‘8. Member States shall ensure that where authorities other than competent authorities have the power of
resolution, those other authorities cooperate closely and consult the competent authorities with regard to the
preparation of resolution plans and in all other instances where such cooperation and consultation is required by
this Directive, by Directive 2014/59/EU or by Regulation (EU) No 575/2013.’;
(4) Article 8 is amended as follows:
(a) in paragraph 2, points (a) and (b) are replaced by the following:
‘(a) the information to be provided to the competent authorities in the application for the authorisation of
credit institutions, including the programme of operations, structural organisation and governance
arrangements provided for in Article 10;
(b) the requirements applicable to shareholders and members with qualifying holdings, or, where there are no
qualifying holdings, to the 20 largest shareholders or members, pursuant to Article 14; and’;
(b) the following paragraph is added:
‘5. EBA shall issue guidelines, in accordance with Article 16 of Regulation (EU) No 1093/2010, addressed to
the competent authorities to specify a common assessment methodology for granting authorisations in
accordance with this Directive.’;
(5) in Article 9, the following paragraphs are added:
‘3. Member States shall notify to the Commission and to EBA the national laws that expressly allow
undertakings other than credit institutions to carry out the business of taking deposits and other repayable funds
from the public.
4. Pursuant to this Article, Member States may not exempt credit institutions from the application of this
Directive and Regulation (EU) No 575/2013.’;
(6) Article 10 is replaced by the following:
‘Article 10
Programme of operations, structural organisation and governance arrangements
1. Member States shall require applications for authorisation to be accompanied by a programme of operations
setting out the types of business envisaged and the structural organisation of the credit institution, including
indication of the parent undertakings, financial holding companies and mixed financial holding companies within
the group. Member States shall also require applications for authorisation to be accompanied by a description of
the arrangements, processes and mechanisms referred to in Article 74(1).
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2. Competent authorities shall refuse authorisation to commence the activity of a credit institution unless they
are satisfied that the arrangements, processes and mechanisms referred to in Article 74(1) enable sound and
effective risk management by that institution.’;
(7) in Article 14, paragraph 2 is replaced by the following:
‘2. Competent authorities shall refuse authorisation to commence the activity of a credit institution if, taking
into account the need to ensure the sound and prudent management of a credit institution, they are not satisfied as
to the suitability of the shareholders or members in accordance with the criteria set out in Article 23(1).
Article 23(2) and (3) and Article 24 shall apply.’;
(8) in Article 18, point (d) is replaced by the following:
‘(d) no longer meets the prudential requirements set out in Part Three, Four or Six, except for the requirements laid
down in Articles 92a and 92b of Regulation (EU) No 575/2013 or imposed under point (a) of Article 104(1)
or Article 105 of this Directive or can no longer be relied on to fulfil its obligations towards its creditors, and,
in particular, no longer provides security for the assets entrusted to it by its depositors;’;
(9) the following articles are inserted:
‘Article 21a
Approval of financial holding companies and mixed financial holding companies
1. Parent financial holding companies in a Member State, parent mixed financial holding companies in
a Member State, EU parent financial holding companies and EU parent mixed financial holding companies shall
seek approval in accordance with this Article. Other financial holding companies or mixed financial holding
companies shall seek approval in accordance with this Article where they are required to comply with this
Directive or Regulation (EU) No 575/2013 on a sub-consolidated basis.
2. For the purposes of paragraph 1, financial holding companies and mixed financial holding companies
referred to therein shall provide the consolidating supervisor and, where different, the competent authority in the
Member State where they are established with the following information:
(a) the structural organisation of the group of which the financial holding company or the mixed financial holding
company is part, with a clear indication of its subsidiaries and, where applicable, parent undertakings, and the
location and type of activity undertaken by each of the entities within the group;
(b) information regarding the nomination of at least two persons effectively directing the financial holding
company or mixed financial holding company and compliance with the requirements set out in Article 121 on
qualification of directors;
(c) information regarding compliance with the criteria set out in Article 14 concerning shareholders and members,
where the financial holding company or mixed financial holding company has a credit institution as its
subsidiary;
(d) the internal organisation and distribution of tasks within the group;
(e) any other information that may be necessary to carry out the assessments referred to in paragraphs 3 and 4 of
this Article.
Where the approval of a financial holding company or mixed financial holding company takes place concurrently
with the assessment referred to in Article 22, the competent authority for the purposes of that Article shall
coordinate, as appropriate, with the consolidating supervisor and, where different, the competent authority in the
Member State where the financial holding company or mixed financial holding company is established. In that
case, the assessment period referred to in the second subparagraph of Article 22(3) shall be suspended for a period
exceeding 20 working days until the procedure set out in this Article is complete.
3. Approval may be granted to a financial holding company or mixed financial holding company pursuant to
this Article only where all of the following conditions are fulfilled:
(a) the internal arrangements and distribution of tasks within the group are adequate for the purpose of
complying with the requirements imposed by this Directive and Regulation (EU) No 575/2013 on
a consolidated or sub-consolidated basis and, in particular, are effective to:
(i)

coordinate all the subsidiaries of the financial holding company or mixed financial holding company
including, where necessary, through an adequate distribution of tasks among subsidiary institutions;
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(ii) prevent or manage intra-group conflicts; and
(iii) enforce the group-wide policies set by the parent financial holding company or parent mixed financial
holding company throughout the group;
(b) the structural organisation of the group of which the financial holding company or mixed financial holding
company is part does not obstruct or otherwise prevent the effective supervision of the subsidiary institutions
or parent institutions as concerns the individual, consolidated and, where appropriate, sub-consolidated
obligations to which they are subject. The assessment of that criterion shall take into account, in particular:
(i)

the position of the financial holding company or mixed financial holding company in a multi-layered
group;

(ii) the shareholding structure; and
(iii) the role of the financial holding company or mixed financial holding company within the group;
(c) the criteria set out in Article 14 and the requirements laid down in Article 121 are complied with.
4. Approval of the financial holding company or mixed financial holding company under this Article shall not
be required where all of the following conditions are met:
(a) the financial holding company's principal activity is to acquire holdings in subsidiaries or, in the case of
a mixed financial holding company, its principal activity with respect to institutions or financial institutions is
to acquire holdings in subsidiaries;
(b) the financial holding company or mixed financial holding company has not been designated as a resolution
entity in any of the group's resolution groups in accordance with the resolution strategy determined by the
relevant resolution authority pursuant to Directive 2014/59/EU;
(c) a subsidiary credit institution is designated as responsible to ensure the group's compliance with prudential
requirements on a consolidated basis and is given all the necessary means and legal authority to discharge
those obligations in an effective manner;
(d) the financial holding company or mixed financial holding company does not engage in taking management,
operational or financial decisions affecting the group or its subsidiaries that are institutions or financial
institutions;
(e) there is no impediment to the effective supervision of the group on a consolidated basis.
Financial holding companies or mixed financial holding companies exempted from approval in accordance with
this paragraph shall not be excluded from the perimeter of consolidation as laid down in this Directive and in
Regulation (EU) No 575/2013.
5. The consolidating supervisor shall monitor compliance with the conditions referred to in paragraph 3 or,
where applicable, paragraph 4 on an ongoing basis. Financial holding companies and mixed financial holding
companies shall provide the consolidating supervisor with the information required to monitor on an ongoing
basis the structural organisation of the group and compliance with the conditions referred to in paragraph 3 or,
where applicable, paragraph 4. The consolidating supervisor shall share that information with the competent
authority in the Member State where the financial holding company or the mixed financial holding company is
established.
6. Where the consolidating supervisor has established that the conditions set out in paragraph 3 are not met or
have ceased to be met, the financial holding company or mixed financial holding company shall be subject to
appropriate supervisory measures to ensure or restore, as the case may be, continuity and integrity of consolidated
supervision and ensuring compliance with the requirements laid down in this Directive and in Regulation (EU)
No 575/2013 on a consolidated basis. In the case of a mixed financial holding company, the supervisory measures
shall, in particular, take into account the effects on the financial conglomerate.
The supervisory measures referred to in the first subparagraph may include:
(a) suspending the exercise of voting rights attached to the shares of the subsidiary institutions held by the
financial holding company or mixed financial holding company;
(b) issuing injunctions or penalties against the financial holding company, the mixed financial holding company or
the members of the management body and managers, subject to Articles 65 to 72;
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(c) giving instructions or directions to the financial holding company or mixed financial holding company to
transfer to its shareholders the participations in its subsidiary institutions;
(d) designating on a temporary basis another financial holding company, mixed financial holding company or
institution within the group as responsible for ensuring compliance with the requirements laid down in this
Directive and in Regulation (EU) No 575/2013 on a consolidated basis;
(e) restricting or prohibiting distributions or interest payments to shareholders;
(f) requiring financial holding companies or mixed financial holding companies to divest from or reduce holdings
in institutions or other financial sector entities;
(g) requiring financial holding companies or mixed financial holding companies to submit a plan on return,
without delay, to compliance.
7. Where the consolidating supervisor has established that the conditions set out in paragraph 4 are no longer
met, the financial holding company or mixed financial holding company shall seek approval in accordance with
this Article.
8. For the purpose of taking decisions on the approval and exemption from approval referred to in
paragraphs 3 and 4, respectively, and the supervisory measures referred to in paragraphs 6 and 7, where the
consolidating supervisor is different from the competent authority in the Member State where the financial holding
company or the mixed financial holding company is established, the two authorities shall work together in full
consultation. The consolidating supervisor shall prepare an assessment on the matters referred to in paragraphs 3,
4, 6 and 7, as applicable, and shall forward that assessment to the competent authority in the Member State where
the financial holding company or the mixed financial holding company is established. The two authorities shall do
everything within their powers to reach a joint decision within two months of receipt of that assessment.
The joint decision shall be duly documented and reasoned. The consolidating supervisor shall communicate the
joint decision to the financial holding company or mixed financial holding company.
In the event of a disagreement, the consolidating supervisor or the competent authority in the Member State where
the financial holding company or the mixed financial holding company is established shall refrain from taking
a decision and shall refer the matter to EBA in accordance with Article 19 of Regulation (EU) No 1093/2010. EBA
shall take its decision within one month of receipt of the referral to EBA. The competent authorities concerned
shall adopt a joint decision in conformity with the decision of EBA. The matter shall not be referred to EBA after
the end of the two-month period or after a joint decision has been reached.
9. In the case of mixed financial holding companies, where the consolidating supervisor or the competent
authority in the Member State where the mixed financial holding company is established is different from the
coordinator determined in accordance with Article 10 of Directive 2002/87/EC, the agreement of the coordinator
shall be required for the purposes of decisions or joint decisions referred to in paragraphs 3, 4, 6 and 7 of this
Article, as applicable. Where the agreement of the coordinator is required, disagreements shall be referred to the
relevant European Supervisory Authority, namely, EBA or the European Supervisory Authority (European
Insurance and Occupational Pensions Authority) (EIOPA), established by Regulation (EU) No 1094/2010 of the
European Parliament and of the Council (*), which shall take its decision within one month of receipt of the
referral. Any decision taken in accordance with this paragraph shall be without prejudice to the obligations under
Directive 2002/87/EC or 2009/138/EC.
10. Where approval of a financial holding company or mixed financial holding company pursuant to this
Article is refused, the consolidating supervisor shall notify the applicant of the decision and the reasons therefor
within four months of receipt of the application, or where the application is incomplete, within four months of
receipt of the complete information required for the decision.
A decision to grant or refuse approval shall, in any event, be taken within six months of receipt of the application.
Refusal may be accompanied, where necessary, by any of the measures referred to in paragraph 6.
Article 21b
Intermediate EU parent undertaking
1. Two or more institutions in the Union, which are part of the same third-country group, shall have a single
intermediate EU parent undertaking that is established in the Union.
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2. Competent authorities may allow the institutions referred to in paragraph 1 to have two intermediate EU
parent undertakings where they determine that the establishment of a single intermediate EU parent undertaking
would:
(a) be incompatible with a mandatory requirement for separation of activities imposed by the rules or supervisory
authorities of the third country where the ultimate parent undertaking of the third-country group has its head
office; or
(b) render resolvability less efficient than in the case of two intermediate EU parent undertakings according to an
assessment carried out by the competent resolution authority of the intermediate EU parent undertaking.
3. An intermediate EU parent undertaking shall be a credit institution authorised in accordance with Article 8,
or a financial holding company or mixed financial holding company that has been granted approval in accordance
with Article 21a.
By way of derogation from the first subparagraph of this paragraph, where none of the institutions referred to in
paragraph 1 of this Article is a credit institution or where a second intermediate EU parent undertaking must be
set up in connection with investment activities to comply with a mandatory requirement as referred to in
paragraph 2 of this Article, the intermediate EU parent undertaking or the second intermediate EU parent
undertaking, may be an investment firm authorised in accordance with Article 5(1) of Directive 2014/65/EU that
is subject to Directive 2014/59/EU.
4. Paragraphs 1, 2 and 3 shall not apply where the total value of assets in the Union of the third-country group
is less than EUR 40 billion.
5. For the purposes of this Article, the total value of assets in the Union of the third-country group shall be the
sum of the following:
(a) the total value of assets of each institution in the Union of the third country-group, as resulting from its
consolidated balance sheet or as resulting from their individual balance sheet, where an institution's balance
sheet is not consolidated; and
(b) the total value of assets of each branch of the third-country group authorised in the Union in accordance with
this Directive, Directive 2014/65/EU or Regulation (EU) No 600/2014 of the European Parliament and of the
Council (**).
6. Competent authorities shall notify the following information in respect of each third-country group operating
in their jurisdiction to EBA:
(a) the names and the total value of assets of supervised institutions belonging to a third-country group;
(b) the names and the total value of assets corresponding to branches authorised in that Member State in
accordance with this Directive, Directive 2014/65/EU or Regulation (EU) No 600/2014, and the types of
activities that they are authorised to carry out;
(c) the name and the type as referred to in paragraph 3 of any intermediate EU parent undertaking set up in that
Member State and the name of the third-country group of which it is part.
7. EBA shall publish on its website a list of all third-country groups operating in the Union and their
intermediate EU parent undertaking or undertakings, where applicable.
Competent authorities shall ensure that each institution under their jurisdiction that is part of a third-country
group meets one of the following conditions:
(a) it has an intermediate EU parent undertaking;
(b) it is an intermediate EU parent undertaking;
(c) it is the only institution in the Union of the third-country group; or
(d) it is part of a third-country group with a total value of assets in the Union of less than EUR 40 billion.
8. By way of derogation from paragraph 1, third-country groups operating through more than one institution
in the Union and with a total value of assets equal to or greater than EUR 40 billion on 27 June 2019 shall have
an intermediate EU parent undertaking or, if paragraph 2 applies, two intermediate EU parent undertakings by
30 December 2023.
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9. By 30 December 2026 the Commission shall, after consulting EBA, review the requirements imposed on
institutions by this Article and submit a report to the European Parliament and to the Council. That report shall, at
least, consider:
(a) whether the requirements laid down in this Article are operable, necessary and proportionate and whether
other measures would be more appropriate;
(b) whether the requirements imposed on institutions by this Article should be revised to reflect best international
practices.
10. By 28 June 2021, EBA shall submit a report to the European Parliament, to the Council and to the
Commission on the treatment of third-country branches under national law of Member States. That report shall, at
least, consider:
(a) whether and to what extent supervisory practices under national law for third-country branches differ between
Member States;
(b) whether a different treatment of third-country branches under national law could result in regulatory arbitrage;
(c) whether further harmonisation of national regimes for third-country branches would be necessary and
appropriate, especially with regard to significant third-country branches.
The Commission shall, if appropriate, submit a legislative proposal to the European Parliament and to the Council,
based on the recommendations made by EBA.
(*) Regulation (EU) No 1094/2010 of the European Parliament and of the Council of 24 November 2010
establishing a European Supervisory Authority (European Insurance and Occupational Pensions Authority),
amending Decision No 716/2009/EC and repealing Commission Decision 2009/79/EC (OJ L 331, 15.12.2010,
p. 48).
(**) Regulation (EU) No 600/2014 of the European Parliament and of the Council of 15 May 2014 on markets in
financial instruments and amending Regulation (EU) No 648/2012 (OJ L 173, 12.6.2014, p. 84).’;
(10) in Article 23(1), point (b) is replaced by the following:
‘(b) the reputation, knowledge, skills and experience, as set out in Article 91(1), of any member of the
management body who will direct the business of the credit institution as a result of the proposed
acquisition;’;
(11) Article 47 is amended as follows:
(a) the following paragraph is inserted:
‘1a. A Member State shall require branches of credit institutions having their head office in a third country
to report at least annually to the competent authorities the following information:
(a) the total assets corresponding to the activities of the branch authorised in that Member State;
(b) information on the liquid assets available to the branch, in particular availability of liquid assets in Member
State currencies;
(c) the own funds that are at the disposal of the branch;
(d) the deposit protection arrangements available to depositors in the branch;
(e) the risk management arrangements;
(f) the governance arrangements, including key function holders for the activities of the branch;
(g) the recovery plans covering the branch; and
(h) any other information considered by the competent authority necessary to enable comprehensive
monitoring of the activities of the branch.’;
(b) paragraph 2 is replaced by the following:
‘2.

The competent authorities shall notify EBA of the following:

(a) all the authorisations for branches granted to credit institutions having their head office in a third country
and any subsequent changes to such authorisations;
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(b) total assets and liabilities of the authorised branches of credit institutions having their head office in a third
country, as periodically reported;
(c) the name of the third-country group to which an authorised branch belongs.
EBA shall publish on its website a list of all third-country branches authorised to operate in the Union,
indicating the Member State in which they are authorised to operate.’;
(c) the following paragraph is inserted:
‘2a. Competent authorities supervising branches of credit institutions having their head office in a third
country and competent authorities of institutions that are part of the same third-country group shall cooperate
closely to ensure that all activities of that third-country group in the Union are subject to comprehensive
supervision, to prevent the requirements applicable to third-country groups pursuant to this Directive and
Regulation (EU) No 575/2013 from being circumvented and to prevent any detrimental impact on the financial
stability of the Union.
EBA shall facilitate the cooperation among competent authorities for the purposes of the first subparagraph of
this paragraph, including when verifying whether the threshold referred to in Article 21b(4) is met.’;
(12) Article 56 is amended as follows:
(a) point (g) is replaced by the following:
‘(g) authorities responsible for supervising the obliged entities listed in points (1) and (2) of Article 2(1) of
Directive (EU) 2015/849 of the European Parliament and of the Council (*) for compliance with that
Directive, and financial intelligence units;
(*) Directive (EU) 2015/849 of the European Parliament and of the Council of 20 May 2015 on the prevention
of the use of the financial system for the purposes of money laundering or terrorist financing, amending
Regulation (EU) No 648/2012 of the European Parliament and of the Council, and repealing Directive
2005/60/EC of the European Parliament and of the Council and Commission Directive 2006/70/EC
(OJ L 141, 5.6.2015, p. 73).’;
(b) the following point is added:
‘(h) competent authorities or bodies responsible for the application of rules on structural separation within
a banking group.’;
(13) in Article 57(1), the introductory phrase is replaced by the following:
‘1. Notwithstanding Articles 53, 54 and 55, Member States shall ensure that an exchange of information can
take place between the competent authorities and the authorities responsible for oversight:’;
(14) the following article is inserted:
‘Article 58a
Transmission of information to international bodies
1. Notwithstanding Article 53(1) and Article 54, competent authorities may, subject to the conditions set out in
paragraphs 2, 3 and 4 of this Article, transmit or share certain information with the following:
(a) the International Monetary Fund and the World Bank, for the purposes of assessments for the Financial Sector
Assessment Program;
(b) the Bank for International Settlements, for the purposes of quantitative impact studies;
(c) the Financial Stability Board, for the purposes of its surveillance function.
2. Competent authorities may only share confidential information following an explicit request by the relevant
body, where at least the following conditions are met:
(a) the request is duly justified in light of the specific tasks performed by the requesting body in accordance with
its statutory mandate;
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(b) the request is sufficiently precise as to the nature, scope, and format of the required information, and the
means of its disclosure or transmission;
(c) the requested information is strictly necessary for the performance of the specific tasks of the requesting body
and does not go beyond the statutory tasks conferred on the requesting body;
(d) the information is transmitted or disclosed exclusively to the persons directly involved in the performance of
the specific task;
(e) the persons having access to the information are subject to professional secrecy requirements at least equivalent
to those referred to in Article 53(1).
3. Where the request is made by any of the entities referred to in paragraph 1, competent authorities may only
transmit aggregate or anonymised information and may only share other information at the premises of the
competent authority.
4. To the extent that the disclosure of information involves processing of personal data, any processing of
personal data by the requesting body shall comply with the requirements laid down in Regulation (EU) 2016/679
of the European Parliament and of the Council (*).
(*) Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection
of natural persons with regard to the processing of personal data and on the free movement of such data, and
repealing Directive 95/46/EC (General Data Protection Regulation) (OJ L 119, 4.5.2016, p. 1).’;
(15) in Article 63(1), the following subparagraph is added:
‘Member States shall provide that competent authorities may require the replacement of a person referred to in the
first subparagraph if that person acts in breach of his or her obligations under the first subparagraph.’;
(16) Article 64 is amended as follows:
(a) paragraph 1 is replaced by the following:
‘1. Competent authorities shall be given all supervisory powers to intervene in the activity of institutions,
financial holding companies and mixed financial holding companies that are necessary for the exercise of their
function, including in particular the right to withdraw an authorisation in accordance with Article 18, the
powers referred to in Articles 18, 102, 104 and 105, and the powers to take the measures referred to in
Article 21a(6).’;
(b) the following paragraph is added:
‘3. The decisions taken by competent authorities in the exercise of their supervisory powers and powers to
impose penalties shall state the reasons on which they are based.’;
(17) in Article 66(1), the following point is added:
‘(e) failing to apply for approval in breach of Article 21a or any other breach of the requirements set out in that
Article.’;
(18) in Article 67(1), the following point is added:
‘(q) a parent institution, a parent financial holding company or a parent mixed financial holding company fails to
take any action that may be required to ensure compliance with the prudential requirements set out in Part
Three, Four, Six or Seven of Regulation (EU) No 575/2013 or imposed under point (a) of Article 104(1) or
Article 105 of this Directive on a consolidated or sub-consolidated basis.’;
(19) Article 74 is replaced by the following:
‘Article 74
Internal governance and recovery and resolution plans
1. Institutions shall have robust governance arrangements, which include a clear organisational structure with
well-defined, transparent and consistent lines of responsibility, effective processes to identify, manage, monitor and
report the risks they are or might be exposed to, adequate internal control mechanisms, including sound adminis
tration and accounting procedures, and remuneration policies and practices that are consistent with and promote
sound and effective risk management.
The remuneration policies and practices referred to in the first subparagraph shall be gender neutral.

L 150/268

EN

Official Journal of the European Union

7.6.2019

2. The arrangements, processes and mechanisms referred to in paragraph 1 of this Article shall be compre
hensive and proportionate to the nature, scale and complexity of the risks inherent in the business model and the
institution's activities. The technical criteria established in Articles 76 to 95 shall be taken into account.
3. EBA shall issue guidelines, in accordance with Article 16 of Regulation (EU) No 1093/2010, on the
arrangements, processes and mechanisms referred to in paragraph 1 of this Article, taking into account
paragraph 2 of this Article.
EBA shall issue guidelines, in accordance with Article 16 of Regulation (EU) No 1093/2010, on gender neutral
remuneration policies for institutions.
Within two years of the date of publication of the guidelines referred to in the second subparagraph and based on
the information collected by the competent authorities, EBA shall issue a report on the application of gender
neutral remuneration policies by institutions.’;
(20) in Article 75, paragraph 1 is replaced by the following:
‘1. Competent authorities shall collect the information disclosed in accordance with the criteria for disclosure
established in points (g), (h), (i) and (k) of Article 450(1) of Regulation (EU) No 575/2013 as well as the
information provided by institutions on the gender pay gap and shall use that information to benchmark
remuneration trends and practices. The competent authorities shall provide EBA with that information.’;
(21) Article 84 is replaced by the following:
‘Article 84
Interest risk arising from non-trading book activities
1. Competent authorities shall ensure that institutions implement internal systems, use the standardised
methodology or the simplified standardised methodology to identify, evaluate, manage and mitigate the risks
arising from potential changes in interest rates that affect both the economic value of equity and the net interest
income of an institution's non-trading book activities.
2. Competent authorities shall ensure that institutions implement systems to assess and monitor the risks
arising from potential changes in credit spreads that affect both the economic value of equity and the net interest
income of an institution's non-trading book activities.
3. A competent authority may require an institution to use the standardised methodology referred to in
paragraph 1 where the internal systems implemented by that institution for the purpose of evaluating the risks
referred to in that paragraph are not satisfactory.
4. A competent authority may require a small and non-complex institution as defined in point (145) of
Article 4(1) of Regulation (EU) No 575/2013 to use the standardised methodology where it considers that the
simplified standardised methodology is not adequate to capture interest rate risk arising from non-trading book
activities of that institution.
5. EBA shall develop draft regulatory technical standards to specify, for the purposes of this Article,
a standardised methodology that institutions may use for the purpose of evaluating the risks referred to in
paragraph 1 of this Article, including a simplified standardised methodology for small and non-complex
institutions as defined in point (145) of Article 4(1) of Regulation (EU) No 575/2013 which is at least as
conservative as the standardised methodology.
EBA shall submit those draft regulatory technical standards to the Commission by 28 June 2020.
Power is delegated to the Commission to supplement this Directive by adopting the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1093/2010.
6.

EBA shall issue guidelines to specify the criteria for:

(a) the evaluation by an institution's internal system of the risks referred to in paragraph 1;
(b) the identification, management and mitigation by institutions of the risks referred to in paragraph 1;
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(c) the assessment and monitoring by institutions of the risks referred to in paragraph 2;
(d) determining which of the internal systems implemented by institutions for the purposes of paragraph 1 are not
satisfactory as referred to in paragraph 3.
EBA shall issue those guidelines by 28 June 2020.’;
(22) in Article 85, paragraph 1 is replaced by the following:
‘1. Competent authorities shall ensure that institutions implement policies and processes to evaluate and manage
the exposures to operational risk, including model risk and risks resulting from outsourcing, and to cover lowfrequency high-severity events. Institutions shall articulate what constitutes operational risk for the purposes of
those policies and procedures.’;
(23) in Article 88(1), the following subparagraph is added:
‘Member States shall ensure that data on loans to members of the management body and their related parties are
properly documented and made available to competent authorities upon request.
For the purposes of this Article, the term “related party” means:
(a) a spouse, registered partner in accordance with national law, child or parent of a member of the management
body;
(b) a commercial entity, in which a member of the management body or his or her close family member as
referred to in point (a) has a qualifying holding of 10 % or more of capital or of voting rights in that entity, or
in which those persons can exercise significant influence, or in which those persons hold senior management
positions or are members of the management body.’;
(24) in Article 89, the following paragraph is added:
‘6. By 1 January 2021, the Commission, after consulting EBA, EIOPA and ESMA, shall review whether the
information referred to in points (a) to (f) of paragraph 1 is still adequate, while taking into account previous
impact assessments, international agreements and legislative developments in the Union, and whether further
relevant information requirements may be added to paragraph 1.
By 30 June 2021, the Commission shall, on the basis of the consultation with EBA, EIOPA and ESMA, report to
the European Parliament and to the Council on the assessment referred to in this paragraph and, where
appropriate, submit a legislative proposal to the European Parliament and to the Council.’;
(25) Article 91 is amended as follows:
(a) paragraph 1 is replaced by the following:
‘1. Institutions, financial holding companies and mixed financial holding companies shall have the primary
responsibility for ensuring that members of the management body are at all times of sufficiently good repute
and possess sufficient knowledge, skills and experience to perform their duties. Members of the management
body shall, in particular, fulfil the requirements set out in paragraphs 2 to 8.
Where members of the management body do not fulfil the requirements set out in this paragraph, competent
authorities shall have the power to remove such members from the management body. The competent
authorities shall in particular verify whether the requirements set out in this paragraph are still fulfilled where
they have reasonable grounds to suspect that money laundering or terrorist financing is being or has been
committed or attempted, or there is increased risk thereof in connection with that institution.’;
(b) paragraphs 7 and 8 are replaced by the following:
‘7. The management body shall possess adequate collective knowledge, skills and experience to be able to
understand the institution's activities, including the main risks. The overall composition of the management
body shall reflect an adequately broad range of experience.
8.
Each member of the management body shall act with honesty, integrity and independence of mind to
effectively assess and challenge the decisions of the senior management where necessary and to effectively
oversee and monitor management decision-making. Being a member of affiliated companies or affiliated
entities does not in itself constitute an obstacle to acting with independence of mind.’;
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(c) in paragraph 12, the following point is added:
‘(f) the consistent application of the power referred to in the second subparagraph of paragraph 1.’;
(26) Article 92 is amended as follows:
(a) paragraph 1 is deleted;
(b) paragraph 2 is amended as follows:
(i) the introductory part is replaced by the following:
‘Member States shall ensure that, when establishing and applying the total remuneration policies, inclusive
of salaries and discretionary pension benefits, for categories of staff whose professional activities have
a material impact on the institution's risk profile, institutions comply with the following requirements in
a manner that is appropriate to their size, internal organisation and the nature, scope and complexity of
their activities:’;
(ii) the following point is inserted:
‘(aa) the remuneration policy is a gender neutral remuneration policy;’;
(c) the following paragraph is added:
‘3. For the purposes of paragraph 2, categories of staff whose professional activities have a material impact
on the institution's risk profile shall, at least, include:
(a) all members of the management body and senior management;
(b) staff members with managerial responsibility over the institution's control functions or material business
units;
(c) staff members entitled to significant remuneration in the preceding financial year, provided that the
following conditions are met:
(i) the staff member's remuneration is equal to or greater than EUR 500 000 and equal to or greater than
the average remuneration awarded to the members of the institution's management body and senior
management referred to in point (a);
(ii) the staff member performs the professional activity within a material business unit and the activity is of
a kind that has a significant impact on the relevant business unit's risk profile.’;
(27) Article 94 is amended as follows:
(a) paragraph 1 is amended as follows:
(i) point (l)(i) is replaced by the following:
‘(i) shares or, subject to the legal structure of the institution concerned, equivalent ownership interests; or
share-linked instruments or, subject to the legal structure of the institution concerned, equivalent noncash instruments;’;
(ii) point (m) is replaced by the following:
‘(m) a substantial portion, and in any event at least 40 %, of the variable remuneration component is
deferred over a period which is not less than four to five years and is correctly aligned with the nature
of the business, its risks and the activities of the staff member concerned. For members of the
management body and senior management of institutions that are significant in terms of their size,
internal organisation and the nature, scope and complexity of their activities, the deferral period
should not be less than five years.
Remuneration payable under deferral arrangements shall vest no faster than on a pro-rata basis. In the
case of a variable remuneration component of a particularly high amount, at least 60 % of the amount
shall be deferred. The length of the deferral period shall be established in accordance with the business
cycle, the nature of the business, its risks and the activities of the staff member concerned;’;
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(b) paragraph 2 is replaced by the following:
‘2. EBA shall develop draft regulatory technical standards to specify the classes of instruments that satisfy
the conditions set out in point (l)(ii) of paragraph 1.
EBA shall submit those draft regulatory technical standards to the Commission by 31 March 2014.
For the purpose of identifying staff whose professional activities have a material impact on the institution's risk
profile as referred to in Article 92(3), EBA shall develop draft regulatory technical standards setting out the
criteria to define the following:
(a) managerial responsibility and control functions;
(b) material business unit and significant impact on the relevant business unit's risk profile; and
(c) other categories of staff not expressly referred to in Article 92(3) whose professional activities have an
impact on the institution's risk profile comparably as material as that of those categories of staff referred to
therein.
EBA shall submit those draft regulatory technical standards to the Commission by 28 December 2019.
Power is delegated to the Commission to supplement this Directive by adopting the regulatory technical
standards referred to in this paragraph in accordance with Article 10 to 14 of Regulation (EU) No 1093/2010.’;
(c) the following paragraphs are added:
‘3. By way of derogation from paragraph 1, the requirements set out in points (l) and (m) and in the second
paragraph of point (o) of that paragraph shall not apply to:
(a) an institution that is not a large institution as defined in point (146) of Article 4(1) of Regulation (EU)
No 575/2013 and the value of the assets of which is on average and on an individual basis in accordance
with this Directive and Regulation (EU) No 575/2013 equal to or less than EUR 5 billion over the four-year
period immediately preceding the current financial year;
(b) a staff member whose annual variable remuneration does not exceed EUR 50 000 and does not represent
more than one third of the staff member's total annual remuneration.
4.
By way of derogation from point (a) of paragraph 3, a Member State may lower or increase the threshold
referred to therein, provided that:
(a) the institution in relation to which the Member State makes use of this provision is not a large institution
as defined in point (146) of Article 4(1) of Regulation (EU) No 575/2013 and, where the threshold is
increased:
(i) the institution meets the criteria set out in points (145)(c), (d) and (e) of Article 4(1) of Regulation (EU)
No 575/2013; and
(ii) the threshold does not exceed EUR 15 billion;
(b) it is appropriate to modify the threshold in accordance with this paragraph taking into account the institu
tion's nature, scope and complexity of its activities, its internal organisation or, if applicable, the character
istics of the group to which it belongs.
5.
By way of derogation from point (b) of paragraph 3, a Member State may decide that staff members
entitled to annual variable remuneration below the threshold and share referred to in that point shall not be
subject to the exemption set out therein because of national market specificities in terms of remuneration
practices or because of the nature of the responsibilities and job profile of those staff members.
6.
By 28 June 2023, the Commission, in close cooperation with EBA, shall review and report on the
application of paragraphs 3 to 5 and shall submit that report to the European Parliament and to the Council
together with a legislative proposal, if appropriate.
7.
EBA shall issue guidelines, in accordance with Article 16 of Regulation (EU) No 1093/2010, facilitating
the implementation of paragraphs 3, 4 and 5 and ensuring their consistent application.’;
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(28) Article 97 is amended as follows:
(a) in paragraph 1, point (b) is deleted;
(b) in paragraph 4, the following subparagraph is added:
‘When conducting the review and evaluation referred to in paragraph 1 of this Article, competent authorities
shall apply the principle of proportionality in accordance with the criteria disclosed pursuant to point (c) of
Article 143(1).’;
(c) the following paragraph is inserted:
‘4a. Competent authorities may tailor the methodologies for the application of the review and evaluation
referred to in paragraph 1 of this Article to take into account institutions with a similar risk profile, such as
similar business models or geographical location of exposures. Such tailored methodologies may include riskoriented benchmarks and quantitative indicators, shall allow for due consideration of the specific risks that
each institution may be exposed to, and shall not affect the institution-specific nature of measures imposed in
accordance with Article 104.
Where competent authorities use tailored methodologies pursuant to this paragraph, they shall notify EBA.
EBA shall monitor supervisory practices and issue guidelines, in accordance with Article 16 of Regulation (EU)
No 1093/2010, specifying how similar risk profiles shall be assessed for the purposes of this paragraph and to
ensure the consistent and proportionate application of methodologies across the Union that are tailored to
similar institutions.’;
(d) the following paragraph is added:
‘6. Where a review, in particular the evaluation of the governance arrangements, the business model, or the
activities of an institution, gives competent authorities reasonable grounds to suspect that, in connection with
that institution, money laundering or terrorist financing is being or has been committed or attempted, or there
is increased risk thereof, the competent authority shall immediately notify EBA and the authority or body that
supervises the institution in accordance with Directive (EU) 2015/849 and is competent for ensuring
compliance with that Directive. In the event of potential increased risk of money laundering or terrorist
financing, the competent authority and the authority or body that supervises the institution in accordance with
Directive (EU) 2015/849 and is competent for ensuring compliance with that Directive shall liaise and notify
their common assessment immediately to EBA. The competent authority shall take, as appropriate, measures in
accordance with this Directive.’;
(29) Article 98 is amended as follows:
(a) in paragraph 1, point (j) is deleted;
(b) paragraph 5 is replaced by the following:
‘5. The review and evaluation performed by competent authorities shall include the exposure of institutions
to the interest rate risk arising from non-trading book activities.
The supervisory powers shall be exercised at least in the following cases:
(a) where an institution's economic value of equity as referred to in Article 84(1) declines by more than 15 %
of its Tier 1 capital as a result of a sudden and unexpected change in interest rates as set out in any of the
six supervisory shock scenarios applied to interest rates;
(b) where an institution's net interest income as referred to in Article 84(1) experiences a large decline as
a result of a sudden and unexpected change in interest rates as set out in any of the two supervisory shock
scenarios applied to interest rates.
Notwithstanding the second subparagraph, competent authorities shall not be obliged to exercise supervisory
powers where they consider, based on the review and evaluation referred to in this paragraph, that the institu
tion's management of interest rate risk arising from non-trading book activities is adequate and that the
institution is not excessively exposed to interest rate risk arising from non-trading book activities.
For the purposes of this paragraph, the term “supervisory powers” means the powers referred to in
Article 104(1) or the power to specify modelling and parametric assumptions, other than those identified by
EBA pursuant to point (b) of paragraph 5a of this Article, to be reflected by institutions in their calculation of
the economic value of equity under Article 84(1).’;
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(c) the following paragraph is inserted:
‘5a.

EBA shall develop draft regulatory technical standards to specify for the purposes of paragraph 5:

(a) the six supervisory shock scenarios as referred to in point (a) of the second subparagraph of paragraph 5
and the two supervisory shock scenarios as referred to in point (b) of the second subparagraph of
paragraph 5 to be applied to interest rates for every currency;
(b) in light of internationally agreed prudential standards, the common modelling and parametric assumptions,
excluding behavioural assumptions, that institutions shall reflect in their calculations of the economic value
of equity as referred to in point (a) of the second subparagraph of paragraph 5, which shall be limited to:
(i)

the treatment of the institution's own equity;

(ii) the inclusion, composition and discounting of cash flows sensitive to interest rates arising from the
institution's assets, liabilities and off-balance-sheet items, including the treatment of commercial
margins and other spread components;
(iii) the use of dynamic or static balance sheet models and the resulting treatment of amortised and
maturing positions.
(c) in light of internationally agreed standards, the common modelling and parametric assumptions, excluding
behavioural assumptions, that institutions shall reflect in their calculations of the net interest income as
referred to in point (b) of the second subparagraph of paragraph 5 which shall be limited to:
(i)

the inclusion and composition of cash flows sensitive to interest rates arising from the institution's
assets, liabilities and off-balance-sheet items, including the treatment of commercial margins and other
spread components;

(ii) the use of dynamic or static balance sheet models and the resulting treatment of amortised and
maturing positions;
(iii) the period over which future net interest income shall be measured;
(d) what constitutes a large decline as referred to in point (b) of the second subparagraph of paragraph 5.
EBA shall submit those draft regulatory technical standards to the Commission by 28 June 2020.
Power is delegated to the Commission to supplement this Directive by adopting the regulatory technical
standards referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1093/2010.’;
(d) the following paragraph is added:
‘8. EBA shall assess the potential inclusion in the review and evaluation performed by competent authorities
of environmental, social and governance risks (ESG risks).
For the purposes of the first subparagraph, EBA's assessment shall comprise at least the following:
(a) the development of a uniform definition of ESG risks, including physical risks and transition risks; the
latter shall comprise the risks related to the depreciation of assets due to regulatory changes;
(b) the development of appropriate qualitative and quantitative criteria for the assessment of the impact of ESG
risks on the financial stability of institutions in the short, medium and long term; such criteria shall include
stress testing processes and scenario analyses to assess the impact of ESG risks under scenarios with
different severities;
(c) the arrangements, processes, mechanisms and strategies to be implemented by the institutions to identify,
assess and manage ESG risks;
(d) the analysis methods and tools to assess the impact of ESG risks on lending and financial intermediation
activities of institutions.
EBA shall submit a report on its findings to the Commission, the European Parliament and to the Council by
28 June 2021.
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On the basis of the outcome of its report, EBA may, if appropriate, issue guidelines, in accordance with
Article 16 of Regulation (EU) No 1093/2010, regarding the uniform inclusion of ESG risks in the supervisory
review and evaluation process performed by competent authorities.’;
(30) in Article 99(2), point (b) is deleted;
(31) Article 103 is deleted;
(32) Article 104 is amended as follows:
(a) paragraphs 1 and 2 are replaced by the following:
‘1. For the purposes of Article 97, Article 98(4) and (5), Article 101(4) and Article 102 of this Directive and
of the application of Regulation (EU) No 575/2013, competent authorities shall have at least the power to:
(a) require institutions to have additional own funds in excess of the requirements set out in Regulation (EU)
No 575/2013, under the conditions set out in Article 104a of this Directive;
(b) require the reinforcement of the arrangements, processes, mechanisms and strategies implemented in
accordance with Articles 73 and 74;
(c) require institutions to submit a plan to restore compliance with supervisory requirements pursuant to this
Directive and to Regulation (EU) No 575/2013 and set a deadline for its implementation, including
improvements to that plan regarding scope and deadline;
(d) require institutions to apply a specific provisioning policy or treatment of assets in terms of own funds
requirements;
(e) restrict or limit the business, operations or network of institutions or to request the divestment of activities
that pose excessive risks to the soundness of an institution;
(f) require the reduction of the risk inherent in the activities, products and systems of institutions, including
outsourced activities;
(g) require institutions to limit variable remuneration as a percentage of net revenues where it is inconsistent
with the maintenance of a sound capital base;
(h) require institutions to use net profits to strengthen own funds;
(i) restrict or prohibit distributions or interest payments by an institution to shareholders, members or holders
of Additional Tier 1 instruments where the prohibition does not constitute an event of default of the
institution;
(j) impose additional or more frequent reporting requirements, including reporting on own funds, liquidity
and leverage;
(k) impose specific liquidity requirements, including restrictions on maturity mismatches between assets and
liabilities;
(l) require additional disclosures.
2.
For the purposes of point (j) of paragraph 1, competent authorities may only impose additional or more
frequent reporting requirements on institutions where the relevant requirement is appropriate and propor
tionate with regard to the purpose for which the information is required and the information requested is not
duplicative.
For the purposes of Articles 97 to 102, any additional information that may be required from institutions shall
be deemed as duplicative where the same or substantially the same information has already been otherwise
reported to the competent authority or may be produced by the competent authority.
The competent authority shall not require an institution to report additional information where it has
previously received it in a different format or level of granularity and that different format or granularity does
not prevent the competent authority from producing information of the same quality and reliability as that
produced on the basis of the additional information that would be otherwise reported.’;
(b) paragraph 3 is deleted;
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(33) the following articles are inserted:
‘Article 104a
Additional own funds requirement
1. Competent authorities shall impose the additional own funds requirement referred to in point (a) of
Article 104(1) where, on the basis of the reviews carried out in accordance with Articles 97 and 101, they
determine any of the following situations for an individual institution:
(a) the institution is exposed to risks or elements of risk that are not covered or not sufficiently covered, as
specified in paragraph 2 of this Article, by the own funds requirements set out in Parts Three, Four and Seven
of Regulation (EU) No 575/2013 and in Chapter 2 of Regulation (EU) 2017/2402 of the European Parliament
and of the Council (*);
(b) the institution does not meet the requirements set out in Articles 73 and 74 of this Directive or in Article 393
of Regulation (EU) No 575/2013 and it is unlikely that other supervisory measures would be sufficient to
ensure that those requirements can be met within an appropriate timeframe;
(c) the adjustments referred to in Article 98(4) are deemed to be insufficient to enable the institution to sell or
hedge out its positions within a short period without incurring material losses under normal market
conditions;
(d) the evaluation carried out in accordance with Article 101(4) reveals that the non-compliance with the
requirements for the application of the permitted approach will likely lead to inadequate own funds
requirements;
(e) the institution repeatedly fails to establish or maintain an adequate level of additional own funds to cover the
guidance communicated in accordance with Article 104b(3);
(f) other institution-specific situations deemed by the competent authority to raise material supervisory concerns.
The competent authorities shall only impose the additional own funds requirement referred to in point (a) of
Article 104(1) to cover the risks incurred by individual institutions due to their activities, including those reflecting
the impact of certain economic and market developments on the risk profile of an individual institution.
2. For the purposes of point (a) of paragraph 1 of this Article, risks or elements of risk shall only be considered
as not covered or not sufficiently covered by the own funds requirements set out in Parts Three, Four and Seven of
Regulation (EU) No 575/2013 and in Chapter 2 of Regulation (EU) 2017/2402 where the amounts, types and
distribution of capital considered adequate by the competent authority, taking into account the supervisory review
of the assessment carried out by institutions in accordance with the first paragraph of Article 73 of this Directive,
are higher than the own funds requirements set out in Parts Three, Four and Seven of Regulation (EU)
No 575/2013 and in Chapter 2 of Regulation (EU) 2017/2402.
For the purposes of the first subparagraph, competent authorities shall assess, taking into account the risk profile
of each individual institution, the risks to which the institution is exposed, including:
(a) institution-specific risks or elements of such risks that are explicitly excluded from or not explicitly addressed
by the own funds requirements set out in Parts Three, Four and Seven of Regulation (EU) No 575/2013 and in
Chapter 2 of Regulation (EU) 2017/2402;
(b) institution-specific risks or elements of such risks likely to be underestimated despite compliance with the
applicable requirements set out in Parts Three, Four and Seven of Regulation (EU) No 575/2013 and in
Chapter 2 of Regulation (EU) 2017/2402.
To the extent that risks or elements of risk are subject to transitional arrangements or grandfathering provisions
laid down in this Directive or in Regulation (EU) No 575/2013, they shall not be considered risks or elements of
such risks likely to be underestimated despite compliance with the applicable requirements set out in Parts Three,
Four and Seven of Regulation (EU) No 575/2013 and in Chapter 2 of Regulation (EU) 2017/2402.
For the purposes of the first subparagraph, the capital considered adequate shall cover all risks or elements of risks
identified as material pursuant to the assessment laid down in the second subparagraph of this paragraph that are
not covered or not sufficiently covered by the own funds requirements set out in Parts Three, Four and Seven of
Regulation (EU) No 575/2013 and in Chapter 2 of Regulation (EU) 2017/2402.
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Interest rate risk arising from non-trading book positions may be considered material at least in the cases referred
to in Article 98(5), unless the competent authorities, in performing the review and evaluation, come to the
conclusion that the institution's management of interest rate risk arising from non-trading book activities is
adequate and that the institution is not excessively exposed to interest rate risk arising from non-trading book
activities.
3. Where additional own funds are required to address risks other than the risk of excessive leverage not
sufficiently covered by point (d) of Article 92(1) of Regulation (EU) No 575/2013, competent authorities shall
determine the level of the additional own funds required under point (a) of paragraph 1 of this Article as the
difference between the capital considered adequate pursuant to paragraph 2 of this Article and the relevant own
funds requirements set out in Parts Three and Four of Regulation (EU) No 575/2013 and in Chapter 2 of
Regulation (EU) 2017/2402.
Where additional own funds are required to address the risk of excessive leverage not sufficiently covered by
point (d) of Article 92(1) of Regulation (EU) No 575/2013, competent authorities shall determine the level of the
additional own funds required under point (a) of paragraph 1 of this Article as the difference between the capital
considered adequate pursuant to paragraph 2 of this Article and the relevant own funds requirements set out in
Parts Three and Seven of Regulation (EU) No 575/2013.
4. The institution shall meet the additional own funds requirement imposed by the competent authority under
point (a) of Article 104(1) with own funds that satisfy the following conditions:
(a) at least three quarters of the additional own funds requirement shall be met with Tier 1 capital;
(b) at least three quarters of the Tier 1 capital referred to in point (a) shall be composed of Common Equity Tier 1
capital.
By way of derogation from the first subparagraph, the competent authority may require the institution to meet its
additional own funds requirement with a higher portion of Tier 1 capital or Common Equity Tier 1 capital, where
necessary, and having regard to the specific circumstances of the institution.
Own funds that are used to meet the additional own funds requirement referred to in point (a) of Article 104(1) of
this Directive imposed by competent authorities to address risks other than the risk of excessive leverage shall not
be used to meet any of the following:
(a) own funds requirements set out in points (a), (b) and (c) of Article 92(1) of Regulation (EU) No 575/2013;
(b) the combined buffer requirement;
(c) the guidance on additional own funds referred to in Article 104b(3) of this Directive where that guidance
addresses risks other than the risk of excessive leverage.
Own funds that are used to meet the additional own funds requirement referred to in point (a) of Article 104(1) of
this Directive imposed by competent authorities to address the risk of excessive leverage not sufficiently covered by
point (d) of Article 92(1) of Regulation (EU) No 575/2013 shall not be used to meet any of the following:
(a) the own funds requirement set out in point (d) of Article 92(1) of Regulation (EU) No 575/2013;
(b) the leverage ratio buffer requirement referred to in Article 92(1a) of Regulation (EU) No 575/2013;
(c) the guidance on additional own funds referred to in Article 104b(3) of this Directive, where that guidance
addresses risks of excessive leverage.
5. The competent authority shall duly justify in writing to each institution the decision to impose an additional
own funds requirement under point (a) of Article 104(1), at least by giving a clear account of the full assessment of
the elements referred to in paragraphs 1 to 4 of this Article. That justification shall include, in the case set out in
point (e) of paragraph 1 of this Article, a specific statement of the reasons for which the imposition of guidance on
additional own funds is no longer considered sufficient.
Article 104b
Guidance on additional own funds
1. Pursuant to the strategies and processes referred to in Article 73, institutions shall set their internal capital at
an adequate level of own funds that is sufficient to cover all the risks that an institution is exposed to and to
ensure that the institution's own funds can absorb potential losses resulting from stress scenarios, including those
identified under the supervisory stress test referred to in Article 100.
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2. Competent authorities shall regularly review the level of the internal capital set by each institution in
accordance with paragraph 1 of this Article as part of the reviews and evaluations performed in accordance with
Articles 97 and 101, including the results of the stress tests referred to in Article 100.
Pursuant to that review, competent authorities shall determine for each institution the overall level of own funds
they consider appropriate.
3.

Competent authorities shall communicate their guidance on additional own funds, to institutions.

The guidance on additional own funds shall be the own funds exceeding the relevant amount of own funds
required pursuant to Parts Three, Four and Seven of Regulation (EU) No 575/2013, Chapter 2 of Regulation (EU)
2017/2402, point (a) of Article 104(1) and point (6) of Article 128 of this Directive or pursuant to Article 92(1a)
of Regulation (EU) No 575/2013, as relevant, which are needed to reach the overall level of own funds considered
appropriate by the competent authorities pursuant to paragraph 2 of this Article.
4. Competent authorities' guidance on additional own funds pursuant to paragraph 3 of this Article shall be
institution-specific. The guidance may cover risks addressed by the additional own funds requirement imposed
pursuant to point (a) of Article 104(1) only to the extent that it covers aspects of those risks that are not already
covered under that requirement.
5. Own funds that are used to meet the guidance on additional own funds communicated in accordance with
paragraph 3 of this Article to address risks other than the risk of excessive leverage shall not be used to meet any
of the following:
(a) the own funds requirements set out in points (a), (b) and (c) of Article 92(1) of Regulation (EU) No 575/2013;
(b) the requirement laid down in Article 104a of this Directive imposed by competent authorities to address risks
other than the risk of excessive leverage and the combined buffer requirement.
Own funds that are used to meet the guidance on additional own funds communicated in accordance with
paragraph 3 of this Article to address the risk of excessive leverage shall not be used to meet the own funds
requirement set out in point (d) of Article 92(1) of Regulation (EU) No 575/2013, the requirement laid down in
Article 104a of this Directive imposed by competent authorities to address the risk of excessive leverage and the
leverage ratio buffer requirement referred to in Article 92(1a) of Regulation (EU) No 575/2013.
6. Failure to meet the guidance referred to in paragraph 3 of this Article where an institution meets the relevant
own funds requirements set out in Parts Three, Four and Seven of Regulation (EU) No 575/2013 and in Chapter 2
of Regulation (EU) 2017/2402, the relevant additional own funds requirement referred to in point (a) of
Article 104(1) of this Directive and, as relevant, the combined buffer requirement or the leverage ratio buffer
requirement referred to in Article 92(1a) of Regulation (EU) No 575/2013 shall not trigger the restrictions referred
to in Article 141 or 141b of this Directive.
Article 104c
Cooperation with resolution authorities
Competent authorities shall notify the relevant resolution authorities of the additional own funds requirement
imposed on institutions pursuant to point (a) of Article 104(1) and of any guidance on additional own funds
communicated to institutions in accordance with Article 104b(3).
(*) Regulation (EU) 2017/2402 of the European Parliament and of the Council of 12 December 2017 laying down
a general framework for securitisation and creating a specific framework for simple, transparent and
standardised securitisation, and amending Directives 2009/65/EC, 2009/138/EC and 2011/61/EU and
Regulations (EC) No 1060/2009 and (EU) No 648/2012 (OJ L 347, 28.12.2017, p. 35).’;
(34) in Article 105, point (d) is deleted;
(35) in Article 108, paragraph 3 is deleted;
(36) Article 109 is amended as follows:
(a) paragraphs 2 and 3 are replaced by the following:
‘2. Competent authorities shall require the parent undertakings and subsidiaries subject to this Directive to
meet the obligations set out in Section II of this Chapter on a consolidated or sub-consolidated basis, to ensure
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that the arrangements, processes and mechanisms required by Section II of this Chapter are consistent and
well-integrated and that any data and information relevant to the purpose of supervision can be produced. In
particular, they shall ensure that parent undertakings and subsidiaries subject to this Directive implement those
arrangements, processes and mechanisms in their subsidiaries not subject to this Directive, including those
established in offshore financial centres. Those arrangements, processes and mechanisms shall also be
consistent and well-integrated and those subsidiaries shall also be able to produce any data and information
relevant to the purpose of supervision. Subsidiary undertakings that are not themselves subject to this Directive
shall comply with their sector-specific requirements on an individual basis.
3.
Obligations resulting from Section II of this Chapter concerning subsidiary undertakings that are not
themselves subject to this Directive shall not apply if the EU parent institution can demonstrate to the
competent authorities that the application of Section II is unlawful under the laws of the third country where
the subsidiary is established.’;
(b) the following paragraphs are added:
‘4. The remuneration requirements laid down in Articles 92, 94 and 95 shall not apply on a consolidated
basis to either of the following:
(a) subsidiary undertakings established in the Union where they are subject to specific remuneration
requirements in accordance with other Union legal acts;
(b) subsidiary undertakings established in a third country where they would be subject to specific
remuneration requirements in accordance with other Union legal acts if they were established in the Union.
5.
By way of derogation from paragraph 4 of this Article, and in order to avoid circumvention of the rules
set out in Articles 92, 94 and 95, Member States shall ensure that the requirements laid down in Articles 92,
94 and 95 apply to members of staff of subsidiaries that are not subject to this Directive on an individual basis
where:
(a) the subsidiary is either an asset management company, or an undertaking that provides the investment
services and activities listed in points (2), (3), (4), (6) and (7) of Section A of Annex I to Directive
2014/65/EU; and
(b) those members of staff have been mandated to perform professional activities that have a direct material
impact on the risk profile or the business of the institutions within the group.
6.
Notwithstanding paragraphs 4 and 5 of this Article, Member States may apply Articles 92, 94 and 95 on
a consolidated basis to a broader scope of subsidiary undertakings and their staff.’;
(37) Article 111 is replaced by the following:
‘Article 111
Determination of the consolidating supervisor
1. Where a parent undertaking is a parent credit institution in a Member State or an EU parent credit
institution, supervision on a consolidated basis shall be exercised by the competent authority that supervises that
parent credit institution in the Member State or that EU parent credit institution on an individual basis.
Where a parent undertaking is a parent investment firm in a Member State or an EU parent investment firm and
none of its subsidiaries is a credit institution, supervision on a consolidated basis shall be exercised by the
competent authority that supervises that parent investment firm in the Member State or that EU parent investment
firm on an individual basis.
Where a parent undertaking is a parent investment firm in a Member State or an EU parent investment firm, and
at least one of its subsidiaries is a credit institution, supervision on a consolidated basis shall be exercised by the
competent authority of the credit institution, or where there are several credit institutions, the credit institution
with the largest balance sheet total.
2. Where the parent of an institution is a parent financial holding company in a Member State, a parent mixed
financial holding company in a Member State, an EU parent financial holding company or an EU parent mixed
financial holding company, supervision on a consolidated basis shall be exercised by the competent authority that
supervises the institution on an individual basis.
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3. Where two or more institutions authorised in the Union have the same parent financial holding company in
a Member State, parent mixed financial holding company in a Member State, EU parent financial holding company
or EU parent mixed financial holding company, supervision on a consolidated basis shall be exercised by:
(a) the competent authority of the credit institution where there is only one credit institution within the group;
(b) the competent authority of the credit institution with the largest balance sheet total, where there are several
credit institutions within the group; or
(c) the competent authority of the investment firm with the largest balance sheet total, where the group does not
include any credit institution.
4. Where consolidation is required pursuant to Article 18(3) or (6) of Regulation (EU) No 575/2013,
supervision on a consolidated basis shall be exercised by the competent authority of the credit institution with the
largest balance sheet total or, where the group does not include any credit institution, by the competent authority
of the investment firm with the largest balance sheet total.
5. By way of derogation from the third subparagraph of paragraph 1, from point (b) of paragraph 3 and from
paragraph 4, where a competent authority supervises on an individual basis more than one credit institution within
a group, the consolidating supervisor shall be the competent authority that supervises on an individual basis one
or more credit institutions within the group where the sum of the balance sheet totals of those supervised credit
institutions is higher than that of the credit institutions supervised on an individual basis by any other competent
authority.
By way of derogation from point (c) of paragraph 3, where a competent authority supervises on an individual basis
more than one investment firm within a group, the consolidating supervisor shall be the competent authority that
supervises on an individual basis one or more investment firms within the group with the highest balance sheet
total in aggregate.
6. In particular cases, the competent authorities may waive by common agreement the criteria referred to in
paragraphs 1, 3 and 4 and appoint a different competent authority to exercise supervision on a consolidated basis
where the application of the criteria referred to therein would be inappropriate, taking into account the institutions
concerned and the relative importance of their activities in the relevant Member States, or the need to ensure the
continuity of supervision on a consolidated basis by the same competent authority. In such cases, the EU parent
institution, EU parent financial holding company, EU parent mixed financial holding company or the institution
with the largest balance sheet total, as applicable, shall have the right to be heard before the competent authorities
take the decision.
7. The competent authorities shall notify the Commission and EBA without delay of any agreement falling
within paragraph 6.’;
(38) Article 113 is replaced by the following:
‘Article 113
Joint decisions on institution-specific prudential requirements
1. The consolidating supervisor and the competent authorities responsible for the supervision of subsidiaries of
an EU parent institution or an EU parent financial holding company or EU parent mixed financial holding
company shall do everything within their power to reach a joint decision:
(a) on the application of Articles 73 and 97 to determine the adequacy of the consolidated level of own funds held
by the group of institutions with respect to its financial situation and risk profile and the required level of own
funds for the application of point (a) of Article 104(1) to each entity within the group of institutions and on
a consolidated basis;
(b) on measures to address any significant matters and material findings relating to liquidity supervision, including
relating to the adequacy of the organisation and the treatment of risks as required pursuant to Article 86 and
relating to the need for institution-specific liquidity requirements in accordance with Article 105;
(c) on any guidance on additional own funds referred to in Article 104b(3).
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The joint decisions referred to in paragraph 1 shall be reached:

(a) for the purposes of point (a) of paragraph 1 of this Article, within four months of submission by the consoli
dating supervisor of a report containing the risk assessment of the group of institutions in accordance with
Article 104a to the other relevant competent authorities;
(b) for the purposes of point (b) of paragraph 1 of this Article, within four months of submission by the consoli
dating supervisor of a report containing the assessment of the liquidity risk profile of the group of institutions
in accordance with Articles 86 and 105;
(c) for the purposes of point (c) of paragraph 1 of this Article, within four months of submission by the consoli
dating supervisor of a report containing the risk assessment of the group of institutions in accordance with
Article 104b.
The joint decisions referred to in paragraph 1 of this Article shall also duly consider the risk assessment of
subsidiaries performed by relevant competent authorities in accordance with Articles 73, 97, 104a and 104b.
The joint decisions referred to in points (a) and (b) of paragraph 1 shall be set out in documents containing full
reasons which shall be provided to the EU parent institution by the consolidating supervisor. In the event of
disagreement, the consolidating supervisor shall at the request of any of the other competent authorities concerned
consult EBA. The consolidating supervisor may consult EBA on its own initiative.
3. In the absence of such a joint decision between the competent authorities within the time periods referred to
in paragraph 2 of this Article, a decision on the application of Articles 73, 86 and 97, point (a) of Article 104(1),
Article 104b and Article 105 of this Directive shall be taken on a consolidated basis by the consolidating
supervisor after duly considering the risk assessment of subsidiaries performed by relevant competent authorities. If,
at the end of the time periods referred to in paragraph 2 of this Article, any of the competent authorities
concerned has referred the matter to EBA in accordance with Article 19 of Regulation (EU) No 1093/2010, the
consolidating supervisor shall defer its decision and await any decision that EBA may take in accordance with
Article 19(3) of that Regulation, and shall take its decision in conformity with the decision of EBA. The time
periods referred to in paragraph 2 of this Article shall be deemed the conciliation periods within the meaning of
Regulation (EU) No 1093/2010. EBA shall take its decision within one month of receipt of the referral to EBA. The
matter shall not be referred to EBA after the end of the four-month period or after a joint decision has been
reached.
The decision on the application of Articles 73, 86 and 97, point (a) of Article 104(1), Article 104b and
Article 105 of this Directive shall be taken by the respective competent authorities responsible for supervision of
subsidiaries of an EU parent credit institution or EU parent financial holding company or EU parent mixed
financial holding company on an individual or sub-consolidated basis after duly considering the views and
reservations expressed by the consolidating supervisor. If, at the end of any of the time periods referred to in
paragraph 2 of this Article, any of the competent authorities concerned has referred the matter to EBA in
accordance with Article 19 of Regulation (EU) No 1093/2010, the competent authorities shall defer their decision
and await any decision that EBA shall take in accordance with Article 19(3) of that Regulation, and shall take their
decision in conformity with the decision of EBA. The time periods referred to in paragraph 2 of this Article shall
be deemed the conciliation periods within the meaning of that Regulation. EBA shall take its decision within one
month of receipt of the referral to EBA. The matter shall not be referred to EBA after the end of the four-month
period or after a joint decision has been reached.
The decisions shall be set out in a document containing full reasons and shall take into account the risk
assessment, views and reservations of the other competent authorities expressed during the time periods referred
to in paragraph 2. The document shall be provided by the consolidating supervisor to all competent authorities
concerned and to the EU parent institution.
Where EBA has been consulted, all the competent authorities shall consider its advice, and explain any significant
deviation therefrom.
4. The joint decisions referred to in paragraph 1 and the decisions taken by the competent authorities in the
absence of a joint decision referred to in paragraph 3 shall be recognised as determinative and applied by the
competent authorities in the Member States concerned.
The joint decisions referred to in paragraph 1 of this Article and any decision taken in the absence of a joint
decision in accordance with paragraph 3 of this Article, shall be updated on an annual basis or, in exceptional
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circumstances, where a competent authority responsible for the supervision of subsidiaries of an EU parent
institution or, EU parent financial holding company or EU parent mixed financial holding company makes
a written and fully reasoned request to the consolidating supervisor to update the decision on the application of
point (a) of Article 104(1), Articles 104b and 105. In those exceptional circumstances, the update may be
addressed on a bilateral basis between the consolidating supervisor and the competent authority making the
request.
5. EBA shall develop draft implementing technical standards to ensure uniform conditions of application of the
joint decision process referred to in this Article, with regard to the application of Articles 73, 86 and 97, point (a)
of Article 104(1), Articles 104b and 105 with a view to facilitating joint decisions.
EBA shall submit those draft implementing technical standards to the Commission by 1 July 2014.
Power is conferred on the Commission to adopt the implementing technical standards referred to in the first
subparagraph in accordance with Article 15 of Regulation (EU) No 1093/2010.’;
(39) in Article 115, the following paragraph is added:
‘3. Where the consolidating supervisor is different from the competent authority in the Member State where
a financial holding company or mixed financial holding company that has been granted approval in accordance
with Article 21a is established, the coordination and cooperation arrangements referred to in paragraph 1 of this
Article shall also be concluded with the competent authority of the Member State where the parent undertaking is
established.’;
(40) Article 116 is amended as follows:
(a) the following paragraph is inserted:
‘1a. To facilitate the tasks referred to in Articles 112(1), 114(1) and 115(1) of this Directive, the consoli
dating supervisor shall also establish colleges of supervisors where all the cross-border subsidiaries of an EU
parent institution, an EU parent financial holding company or an EU parent mixed financial holding company
have their head offices in third countries, provided that the third countries' supervisory authorities are subject
to confidentiality requirements that are equivalent to the requirements laid down in Section II of Chapter 1 of
this Directive and, where applicable, in Articles 76 and 81 of Directive 2014/65/EU.’;
(b) in paragraph 6, the following subparagraph is added:
‘The competent authority in the Member State where a financial holding company or a mixed financial holding
company that has been granted approval in accordance with Article 21a is established may participate in the
relevant college of supervisors.’;
(41) in Article 117, the following paragraphs are added:
‘5. Competent authorities, financial intelligence units and authorities entrusted with the public duty of
supervising the obliged entities listed in points (1) and (2) of Article 2(1) of Directive (EU) 2015/849 for
compliance with that Directive, shall cooperate closely with each other within their respective competences and
shall provide each other with information relevant for their respective tasks under this Directive, Regulation (EU)
No 575/2013 and under Directive (EU) 2015/849, provided that such cooperation and information exchange do
not impinge on an on-going inquiry, investigation or proceedings in accordance with the criminal or administrative
law of the Member State where the competent authority, financial intelligence unit or authority entrusted with the
public duty of supervising the obliged entities listed in points (1) and (2) of Article 2(1) of Directive (EU) 2015/849
is located.
EBA may assist the competent authorities in the event of a disagreement concerning the coordination of
supervisory activities under this Article on its own initiative in accordance with the second subparagraph of
Article 19(1) of Regulation (EU) No 1093/2010.
6. By 1 January 2020, EBA shall issue guidelines, in accordance with Article 16 of Regulation (EU)
No 1093/2010, specifying the manner for cooperation and information exchange between the authorities referred
to in paragraph 5 of this Article, particularly in relation to cross-border groups and in the context of identifying
serious breaches of anti-money laundering rules.’;

L 150/282

EN

Official Journal of the European Union

7.6.2019

(42) in Article 119, paragraph 1 is replaced by the following:
‘1. Subject to Article 21a, Member States shall adopt any measures necessary to include financial holding
companies and mixed financial holding companies in consolidated supervision.’;
(43) in Article 120, paragraph 2 is replaced by the following:
‘2. Where a mixed financial holding company is subject to equivalent provisions under this Directive and under
Directive 2009/138/EC, in particular in terms of risk-based supervision, the consolidating supervisor may, in
agreement with the group supervisor in the insurance sector, apply to that mixed financial holding company only
the provisions of the Directive relating to the most significant financial sector as defined in Article 3(2) of Directive
2002/87/EC.’;
(44) in Article 125(1), the following subparagraph is added:
‘Where, pursuant to Article 111 of this Directive, the consolidating supervisor of a group with a parent mixed
financial holding company is different from the coordinator determined in accordance with Article 10 of Directive
2002/87/EC, the consolidating supervisor and the coordinator shall cooperate for the purpose of applying this
Directive and Regulation (EU) No 575/2013 on a consolidated basis. In order to facilitate and establish effective
cooperation, the consolidating supervisor and the coordinator shall have written coordination and cooperation
arrangements in place.’;
(45) in Article 128, the following paragraphs are inserted after the first paragraph:
‘Institutions shall not use Common Equity Tier 1 capital that is maintained to meet the combined buffer
requirement referred to in point (6) of the first paragraph of this Article, to meet any of the requirements set out in
points (a), (b) and (c) of Article 92(1) of Regulation (EU) No 575/2013, the additional own funds requirements
imposed pursuant to Article 104a of this Directive to address risks other than the risk of excessive leverage, and
the guidance communicated in accordance with Article 104b(3) of this Directive to address risks other than the
risk of excessive leverage.
Institutions shall not use Common Equity Tier 1 capital that is maintained to meet one of the elements of its
combined buffer requirement to meet the other applicable elements of its combined buffer requirement.
Institutions shall not use Common Equity Tier 1 capital that is maintained to meet the combined buffer
requirement referred to in point (6) of the first paragraph of this Article to meet the risk-based components of the
requirements set out in Articles 92a and 92b of Regulation (EU) No 575/2013 and in Articles 45c and 45d of
Directive 2014/59/EU.’;
(46) Articles 129 and 130 are replaced by the following:
‘Article 129
Requirement to maintain a capital conservation buffer
1. In addition to the Common Equity Tier 1 capital that is maintained to meet any of the own funds
requirements set out in points (a), (b) and (c) of Article 92(1) of Regulation (EU) No 575/2013, Member States
shall require institutions to maintain a capital conservation buffer of Common Equity Tier 1 capital equal to 2,5 %
of their total risk exposure amount calculated in accordance with Article 92(3) of that Regulation on an individual
and on a consolidated basis, as applicable in accordance with Title II of Part One of that Regulation.
2. By way of derogation from paragraph 1, a Member State may exempt small and medium-sized investment
firms from complying with the requirements set out in paragraph 1 if such an exemption does not threaten the
stability of the financial system of that Member State.
Decisions on the application of the exemption referred to in the first subparagraph shall be fully reasoned, shall
include an explanation as to why the exemption does not threaten the stability of the financial system of the
Member State and shall contain the exact definition of the small and medium-sized investment firms which are to
be exempted.
Member States which decide to apply the exemption referred to in the first subparagraph shall notify the ESRB
thereof. The ESRB shall forward such notifications to the Commission, to EBA and to the competent and
designated authorities of the Member States concerned without delay.
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3. For the purposes of paragraph 2, Member States shall designate an authority to be responsible for the
application of this Article. That authority shall be the competent authority or the designated authority.
4. For the purposes of paragraph 2, investment firms shall be categorised as small or medium-sized in
accordance with Commission Recommendation 2003/361/EC (*).
5. Where an institution fails to fully meet the requirement set out in paragraph 1 of this Article, it shall be
subject to the restrictions on distributions set out in Article 141(2) and (3).
Article 130
Requirement to maintain an institution-specific countercyclical capital buffer
1. Member States shall require institutions to maintain an institution-specific countercyclical capital buffer
equivalent to their total risk exposure amount calculated in accordance with Article 92(3) of Regulation (EU)
No 575/2013 multiplied by the weighted average of the countercyclical buffer rates calculated in accordance with
Article 140 of this Directive on an individual and on a consolidated basis, as applicable in accordance with Title II
of Part One of that Regulation. That buffer shall consist of Common Equity Tier 1 capital.
2. By way of derogation from paragraph 1, a Member State may exempt small and medium-sized investment
firms from complying with the requirements set out in paragraph 1 if such an exemption does not threaten the
stability of the financial system of that Member State.
Decisions on the application of the exemption referred to in the first subparagraph shall be fully reasoned, shall
include an explanation as to why the exemption does not threaten the stability of the financial system of the
Member State and shall contain the exact definition of small and medium-sized investment firms which are to be
exempted.
Member States which decide to apply the exemption referred to in the first subparagraph shall notify the ESRB
thereof. The ESRB shall forward such notifications to the Commission, to EBA and to the competent and
designated authorities of the Member States concerned without delay.
3. For the purposes of paragraph 2, Member States shall designate an authority to be responsible for the
application of this Article. That authority shall be the competent authority or the designated authority.
4. For the purposes of paragraph 2, investment firms shall be categorised as small and medium-sized in
accordance with Recommendation 2003/361/EC.
5. Where an institution fails to fully meet the requirement set out in paragraph 1 of this Article, it shall be
subject to the restrictions on distributions set out in Article 141(2) and (3).
(*) Commission Recommendation 2003/361/EC of 6 May 2003 concerning the definition of micro, small and
medium-sized enterprises (OJ L 124, 20.5.2003, p. 36).’;
(47) Article 131 is amended as follows:
(a) paragraph 1 is replaced by the following:
‘1. Member States shall designate an authority to be responsible for identifying, on a consolidated basis,
G-SIIs, and, on an individual, sub-consolidated or consolidated basis, as applicable, other systemically
important institutions (O-SIIs), which have been authorised within their jurisdiction. That authority shall be
the competent authority or the designated authority. Member States may designate more than one authority.
G-SIIs shall be any of the following:
(a) a group headed by an EU parent institution, an EU parent financial holding company, or an EU parent
mixed financial holding company; or
(b) an institution that is not a subsidiary of an EU parent institution, of an EU parent financial holding
company or of an EU parent mixed financial holding company.
O-SIIs may either be an institution or a group headed by an EU parent institution, an EU parent financial
holding company, an EU parent mixed financial holding company, a parent institution in a Member State,
a parent financial holding company in a Member State or a parent mixed financial holding company in
a Member State.’;
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(b) the following paragraph is inserted:
‘2a.

An additional identification methodology for G-SIIs shall be based on the following categories:

(a) the categories referred to in points (a) to (d) of paragraph 2 of this Article;
(b) cross-border activity of the group, excluding the group's activities across participating Member States as
referred to in Article 4 of Regulation (EU) No 806/2014 of the European Parliament and of the
Council (*).
Each category shall receive an equal weighting and shall consist of quantifiable indicators. For the categories
referred to in point (a) of the first subparagraph of this paragraph, the indicators shall be the same as the
corresponding indicators determined pursuant to paragraph 2.
The additional identification methodology shall produce an additional overall score for each entity as referred
to in paragraph 1 assessed, on the basis of which competent or designated authorities may take one of the
measures referred to in point (c) of paragraph 10.
(*) Regulation (EU) No 806/2014 of the European Parliament and of the Council of 15 July 2014 establishing
uniform rules and a uniform procedure for the resolution of credit institutions and certain investment
firms in the framework of a Single Resolution Mechanism and a Single Resolution Fund and amending
Regulation (EU) No 1093/2010 (OJ L 225, 30.7.2014, p. 1).’;
(c) in paragraph 3, the second subparagraph is replaced by the following:
‘EBA, after consulting the ESRB, shall issue guidelines, in accordance with Article 16 of Regulation (EU)
No 1093/2010, by 1 January 2015 on the criteria to determine the conditions of application of this
paragraph in relation to the assessment of O-SIIs. Those guidelines shall take into account international
frameworks for domestic systemically important institutions and Union and national specificities.
After having consulted the ESRB, EBA shall report to the Commission by 31 December 2020 on the
appropriate methodology for the design and calibration of O-SII buffer rates.’;
(d) paragraph 5 is replaced by the following:
‘5. The competent authority or the designated authority may require each O-SII, on a consolidated, subconsolidated or individual basis, as applicable, to maintain an O-SII buffer of up to 3 % of the total risk
exposure amount calculated in accordance with Article 92(3) of Regulation (EU) No 575/2013, taking into
account the criteria for the identification of the O-SII. That buffer shall consist of Common Equity Tier 1
capital.’;
(e) the following paragraph is inserted:
‘5a. Subject to the Commission authorisation referred to in the third subparagraph of this paragraph, the
competent authority or the designated authority may require each O-SII, on a consolidated, sub-consolidated
or individual basis, as applicable, to maintain an O-SII buffer higher than 3 % of the total risk exposure
amount calculated in accordance with Article 92(3) of Regulation (EU) No 575/2013. That buffer shall consist
of Common Equity Tier 1 capital.
Within six weeks of receipt of the notification referred to in paragraph 7 of this Article, the ESRB shall
provide the Commission with an opinion as to whether the O-SII buffer is deemed appropriate. EBA may also
provide the Commission with its opinion on the buffer in accordance with Article 34(1) of Regulation (EU)
No 1093/2010.
Within three months of the ESRB forwarding the notification referred to in paragraph 7 to the Commission,
the Commission, taking into account the assessment of the ESRB and EBA, if relevant, and if it is satisfied that
the O-SII buffer does not entail disproportionate adverse effects on the whole or parts of the financial system
of other Member States or of the Union as a whole forming or creating an obstacle to the proper functioning
of the internal market, shall adopt an act authorising the competent authority or the designated authority to
adopt the proposed measure.’;
(f)

in paragraph 7, the introductory part is replaced by the following:
‘7. Before setting or resetting an O-SII buffer, the competent authority or the designated authority shall
notify the ESRB one month before the publication of the decision referred to in paragraph 5 and shall notify
the ESRB three months before the publication of the decision of the competent authority or the designated
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authority referred to in paragraph 5a. The ESRB shall forward such notifications to the Commission, to EBA
and to the competent and designated authorities of the Member States concerned without delay. Such notifi
cations shall set out in detail:’;
(g) paragraph 8 is replaced by the following:
‘8. Without prejudice to Article 133 and paragraph 5 of this Article, where an O-SII is a subsidiary of
either a G-SII or an O-SII which is either an institution or a group headed by an EU parent institution, and
subject to an O-SII buffer on a consolidated basis, the buffer that applies on an individual or sub-consolidated
basis for the O-SII shall not exceed the lower of:
(a) the sum of the higher of the G-SII or the O-SII buffer rate applicable to the group on a consolidated basis
and 1 % of the total risk exposure amount calculated in accordance with Article 92(3) of Regulation (EU)
No 575/2013; and
(b) 3 % of the total risk exposure amount calculated in accordance with Article 92(3) of Regulation (EU)
No 575/2013, or the rate the Commission has authorised to be applied to the group on a consolidated
basis in accordance with paragraph 5a of this Article.’;
(h) paragraphs 9 and 10 are replaced by the following:
‘9. There shall be at least five sub-categories of G-SIIs. The lowest boundary and the boundaries between
each subcategory shall be determined by the scores in accordance with the identification methodology referred
to in paragraph 2 of this Article. The cut-off scores between adjacent sub-categories shall be defined clearly
and shall adhere to the principle that there is a constant linear increase of systemic significance, between each
sub-category resulting in a linear increase in the requirement of additional Common Equity Tier 1 capital, with
the exception of sub-category five and any added higher sub-category. For the purposes of this paragraph,
systemic significance is the expected impact exerted by the G-SII's distress on the global financial market. The
lowest sub-category shall be assigned a G-SII buffer of 1 % of the total risk exposure amount calculated in
accordance with Article 92(3) of Regulation (EU) No 575/2013 and the buffer assigned to each sub-category
shall increase in gradients of at least 0,5 % of the total risk exposure amount calculated in accordance with
Article 92(3) of that Regulation.
10. Without prejudice to paragraphs 1 and 9 and using the sub-categories and cut-off scores referred to in
paragraph 9, the competent authority or the designated authority may, in the exercise of sound supervisory
judgment:
(a) re-allocate a G-SII from a lower sub-category to a higher sub-category;
(b) allocate an entity as referred to in paragraph 1 that has an overall score as referred to in paragraph 2 that
is lower than the cut-off score of the lowest sub-category to that sub-category or to a higher sub-category,
thereby designating it as a G-SII;
(c) taking into account the Single Resolution Mechanism, on the basis of the additional overall score referred
to in paragraph 2a re-allocate a G-SII from a higher sub-category to a lower sub-category.’;
(i)

paragraph 11 is deleted;

(j)

paragraph 12 is replaced by the following:
‘12. The competent authority or the designated authority shall notify to the ESRB the names of the G-SIIs
and O-SIIs and the respective sub-category to which each G-SII is allocated. The notification shall contain full
reasons why supervisory judgment has been exercised or not in accordance with points (a), (b) and (c) of
paragraph 10. The ESRB shall forward such notifications to the Commission and to EBA without delay, and
shall publicly disclose their names. The competent authorities or designated authorities shall publicly disclose
the sub-category to which each G-SII is allocated.
The competent authority or the designated authority shall review annually the identification of G-SIIs and
O-SIIs and the G-SII allocation into the respective sub-categories and report the result to the systemically
important institution concerned, to the ESRB which shall forward the results to the Commission and to EBA
without delay. The competent authority or the designated authority shall publicly disclose the updated list of
identified systemically important institutions and the sub-category into which each identified G-SII is
allocated.’;

(k) paragraph 13 is deleted;
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paragraphs 14 and 15 are replaced by the following:
‘14. Where a group, on a consolidated basis, is subject to a G-SII buffer and to an O-SII buffer the higher
buffer shall apply.
15. Where an institution is subject to a systemic risk buffer, set in accordance with Article 133, that buffer
shall be cumulative with the O-SII buffer or the G-SII buffer that is applied in accordance with this Article.
Where the sum of the systemic risk buffer rate as calculated for the purposes of paragraph 10, 11 or 12 of
Article 133 and the O-SII buffer rate or the G-SII buffer rate to which the same institution is subject to would
be higher than 5 %, the procedure set out in paragraph 5a of this Article shall apply.’;

(m) paragraphs 16 and 17 are deleted;
(n) paragraph 18 is replaced by the following:
‘18. EBA shall develop draft regulatory technical standards to specify, for the purposes of this Article, the
methodologies in accordance with which the competent authority or the designated authority shall identify an
institution or a group headed by an EU parent institution, an EU parent financial holding company or by an
EU parent mixed financial holding company as a G-SII and to specify the methodology for the definition of
the sub-categories and the allocation of G-SIIs in the sub-categories based on their systemic significance,
taking into account any internationally agreed standards.
EBA shall submit those draft regulatory technical standards to the Commission by 30 June 2014.
Power is delegated to the Commission to adopt the regulatory technical standards referred to in this paragraph
in accordance with Articles 10 to14 of Regulation (EU) No 1093/2010.’;
(48) Article 132 is deleted;
(49) Articles 133 and 134 are replaced by the following:
‘Article 133
Requirement to maintain a systemic risk buffer
1. Each Member State may introduce a systemic risk buffer of Common Equity Tier 1 capital for the financial
sector or one or more subsets of that sector on all or a subset of exposures as referred to in paragraph 5 of this
Article, in order to prevent and mitigate macroprudential or systemic risks not covered by Regulation (EU)
No 575/2013 and by Articles 130 and 131 of this Directive, in the meaning of a risk of disruption in the financial
system with the potential to have serious negative consequences to the financial system and the real economy in
a specific Member State.
2.

Institutions shall calculate the systemic risk buffer as follows:
X
BSR ¼ rT � ET þ

r i � Ei
i

where:
BSR = the systemic risk buffer;
rT = the buffer rate applicable to the total risk exposure amount of an institution;
ET = the total risk exposure amount of an institution calculated in accordance with Article 92(3) of Regulation
(EU) No 575/2013;
i = the index denoting the subset of exposures as referred to in paragraph 5;
ri = the buffer rate applicable to the risk exposure amount of the subset of exposures i; and
Ei = the risk exposure amount of an institution for the subset of exposures i calculated in accordance with
Article 92(3) of Regulation (EU) No 575/2013.
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3. For the purposes of paragraph 1, Member States shall designate an authority to be responsible for setting the
systemic risk buffer and for identifying the exposures and subsets of institutions to which it applies. That authority
shall be either the competent authority or the designated authority.
4. For the purposes of paragraph 1 of this Article, the relevant competent or designated authority, as applicable,
may require institutions to maintain a systemic risk buffer of Common Equity Tier 1 capital calculated in
accordance with paragraph 2 of this Article, on an individual, consolidated, or sub-consolidated basis, as applicable
in accordance with Title II of Part One of Regulation (EU) No 575/2013.
5.

A systemic risk buffer may apply to:

(a) all exposures located in the Member State that sets that buffer;
(b) the following sectoral exposures located in the Member State that sets that buffer:
(i)

all retail exposures to natural persons which are secured by residential property;

(ii) all exposures to legal persons which are secured by mortgages on commercial immovable property;
(iii) all exposures to legal persons excluding those specified in point (ii);
(iv) all exposures to natural persons excluding those specified in point (i);
(c) all exposures located in other Member States, subject to paragraphs 12 and 15;
(d) sectoral exposures, as identified in point (b) of this paragraph, located in other Member States only to enable
recognition of a buffer rate set by another Member State in accordance with Article 134;
(e) exposures located in third countries;
(f) subsets of any of the exposure categories identified in point (b).
6. EBA shall, after consulting the ESRB, issue guidelines, in accordance with Article 16 of Regulation (EU)
No 1093/2010, by 30 June 2020 on the appropriate subsets of exposures to which the competent authority or the
designated authority may apply a systemic risk buffer in accordance with point (f) of paragraph 5 of this Article.
7. A systemic risk buffer shall apply to all exposures, or a subset of exposures as referred to in paragraph 5 of
this Article, of all institutions, or one or more subsets of those institutions, for which the authorities of the
Member State concerned are competent in accordance with this Directive and shall be set in steps of adjustment of
0,5 percentage points or multiples thereof. Different requirements may be introduced for different subsets of
institutions and of exposures. The systemic risk buffer shall not address risks that are covered by Articles 130
and 131.
8. When requiring a systemic risk buffer to be maintained the competent authority or the designated authority
shall comply with the following:
(a) the systemic risk buffer does not entail disproportionate adverse effects on the whole or parts of the financial
system of other Member States or of the Union as a whole forming or creating an obstacle to the proper
functioning of the internal market;
(b) the systemic risk buffer is to be reviewed by the competent authority or the designated authority at least every
second year;
(c) the systemic risk buffer is not to be used to address risks that are covered by Articles 130 and 131.
9. The competent authority or the designated authority, as applicable, shall notify the ESRB before the
publication of the decision referred to in paragraph 13. The ESRB shall forward such notifications to the
Commission, to EBA and to the competent and designated authorities of the Member States concerned without
delay.
Where the institution to which one or more systemic risk buffer rates apply is a subsidiary the parent of which is
established in another Member State, the competent authority or the designated authority shall also notify the
authorities of that Member State.
Where a systemic risk buffer rate applies to exposures located in third countries, the competent authority or the
designated authority, as applicable, shall also notify the ESRB. The ESRB shall forward such notifications without
delay to the supervisory authorities of those third countries.
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Such notifications shall set out in detail:
(a) the macroprudential or systemic risks in the Member State;
(b) the reasons why the dimension of the macroprudential or systemic risks threatens the stability of the financial
system at national level justifying the systemic risk buffer rate;
(c) the justification for why the systemic risk buffer is considered likely to be effective and proportionate to
mitigate the risk;
(d) an assessment of the likely positive or negative impact of the systemic risk buffer on the internal market, based
on information which is available to the Member State;
(e) the systemic risk buffer rate or rates that the competent authority or the designated authority, as applicable,
intends to impose and the exposures to which such rates shall apply and the institutions which shall be subject
to such rates;
(f) where the systemic risk buffer rate applies to all exposures, a justification of why the authority considers that
the systemic risk buffer is not duplicating the functioning of the O-SII buffer provided for in Article 131.
Where the decision to set the systemic risk buffer rate results in a decrease or no change from the previously set
buffer rate, the competent authority or the designated authority, as applicable, shall only comply with this
paragraph.
10. Where the setting or resetting of a systemic risk buffer rate or rates on any set or subset of exposures
referred to in paragraph 5 subject to one or more systemic risk buffers does not result in a combined systemic risk
buffer rate higher than 3 % for any of those exposures, the competent authority or the designated authority, as
applicable, shall notify the ESRB in accordance with paragraph 9 one month before the publication of the decision
referred to in paragraph 13.
For the purposes of this paragraph, the recognition of a systemic risk buffer rate set by another Member State in
accordance with Article 134 shall not count towards the 3 % threshold.
11. Where the setting or resetting of a systemic risk buffer rate or rates on any set or subset of exposures
referred to in paragraph 5 subject to one or more systemic risk buffers results in a combined systemic risk buffer
rate at a level higher than 3 % and up to 5 % for any of those exposures, the competent authority or the
designated authority of the Member State that sets that buffer shall request in the notification submitted in
accordance with paragraph 9 the Commission's opinion. The Commission shall provide its opinion within one
month of receipt of the notification.
Where the opinion of the Commission is negative, the competent authority or the designated authority, as
applicable, of the Member State that sets that systemic risk buffer shall comply with that opinion or give reasons
for not doing so.
Where an institution to which one or more systemic risk buffer rates apply is a subsidiary the parent of which is
established in another Member State, the competent authority or the designated authority shall request in the
notification submitted in accordance with paragraph 9 a recommendation by the Commission and the ESRB.
The Commission and the ESRB shall each provide its recommendation within six weeks of receipt of the
notification.
Where the authorities of the subsidiary and of the parent disagree on the systemic risk buffer rate or rates
applicable to that institution and in the case of a negative recommendation of both the Commission and the ESRB,
the competent authority or the designated authority, as applicable, may refer the matter to EBA and request its
assistance in accordance with Article 19 of Regulation (EU) No 1093/2010. The decision to set the systemic risk
buffer rate or rates for those exposures shall be suspended until EBA has taken a decision.
12. Where the setting or resetting of a systemic risk buffer rate or rates on any set or subset of exposures
referred to in paragraph 5 subject to one or more systemic risk buffers results in a combined systemic risk buffer
rate higher than 5 % for any of those exposures, the competent authority or the designated authority, as applicable,
shall seek the authorisation of the Commission before implementing a systemic risk buffer.
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Within six weeks of receipt of the notification referred to in paragraph 9 of this Article, the ESRB shall provide the
Commission with an opinion as to whether the systemic risk buffer is deemed appropriate. EBA may also provide
the Commission with its opinion on that systemic risk buffer in accordance with Article 34(1) of Regulation (EU)
No 1093/2010.
Within three months of receipt of the notification referred to in paragraph 9, the Commission, taking into account
the assessment of the ESRB and EBA, where relevant, and where it is satisfied that the systemic risk buffer rate or
rates do not entail disproportionate adverse effects on the whole or parts of the financial system of other Member
States or of the Union as a whole forming or creating an obstacle to the proper functioning of the internal market,
shall adopt an act authorising the competent authority or the designated authority, as applicable, to adopt the
proposed measure.
13. Each competent authority, or the designated authority, as applicable, shall announce the setting or resetting
of one or more systemic risk buffer rates by publication on an appropriate website. That publication shall include
at least the following information:
(a) the systemic risk buffer rate or rates;
(b) the institutions to which the systemic risk buffer applies;
(c) the exposures to which the systemic risk buffer rate or rates apply;
(d) a justification for setting or resetting the systemic risk buffer rate or rates;
(e) the date from which the institutions shall apply the setting or resetting of the systemic risk buffer; and
(f) the names of the countries where exposures located in those countries are recognised in the systemic risk
buffer.
Where the publication of the information referred to in point (d) of the first subparagraph could jeopardise the
stability of the financial system, that information shall not be included in the publication.
14. Where an institution fails to fully meet the requirement set out in paragraph 1 of this Article, it shall be
subject to the restrictions on distributions set out in Article 141(2) and (3).
Where the application of the restrictions on distributions leads to an unsatisfactory improvement of the Common
Equity Tier 1 capital of the institution in light of the relevant systemic risk, the competent authorities may take
additional measures in accordance with Article 64.
15. Where the competent authority or the designated authority, as applicable, decides to set the systemic risk
buffer on the basis of exposures located in other Member States, the buffer shall be set equally on all exposures
located within the Union, unless the buffer is set to recognise the systemic risk buffer rate set by another Member
State in accordance with Article 134.
Article 134
Recognition of a systemic risk buffer rate
1. Other Member States may recognise a systemic risk buffer rate set in accordance with Article 133 and may
apply that rate to domestically authorised institutions for exposures located in the Member State that sets that rate.
2. Where Member States recognise a systemic risk buffer rate for domestically authorised institutions in
accordance with paragraph 1, they shall notify the ESRB. The ESRB shall forward such notifications to the
Commission, to EBA and to the Member State that sets that rate without delay.
3. When deciding whether to recognise a systemic risk buffer rate in accordance with paragraph 1, a Member
State shall take into consideration the information presented by the Member State that sets that rate in accordance
with Article 133(9) and (13).
4. Where Member States recognise a systemic risk buffer rate for domestically authorised institutions, that
systemic risk buffer may be cumulative with the systemic risk buffer applied in accordance with Article 133,
provided that the buffers address different risks. Where the buffers address the same risks, only the higher buffer
shall apply.
5. A Member State that sets a systemic risk buffer rate in accordance with Article 133 of this Directive may ask
the ESRB to issue a recommendation as referred to in Article 16 of Regulation (EU) No 1092/2010 to one or more
Member States which may recognise the systemic risk buffer rate.’;
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(50) Article 136 is amended as follows:
(a) in paragraph 3, the introductory part is replaced by the following:
‘3. Each designated authority shall assess the intensity of cyclical systemic risk and the appropriateness of
the countercyclical buffer rate for its Member State on a quarterly basis and set or adjust the countercyclical
buffer rate, if necessary. In so doing, each designated authority shall take into account:’;
(b) paragraph 7 is replaced by the following:
‘7.

Each designated authority shall publish quarterly at least the following information on its website:

(a) the applicable countercyclical buffer rate;
(b) the relevant credit-to-GDP-ratio and its deviation from the long-term trend;
(c) the buffer guide calculated in accordance with paragraph 2;
(d) a justification for that buffer rate;
(e) where the buffer rate is increased, the date from which institutions shall apply that increased buffer rate for
the purpose of calculating their institution-specific countercyclical capital buffer;
(f) where the date referred to in point (e) is less than 12 months after the date of the publication under this
paragraph, a reference to the exceptional circumstances that justify that shorter deadline for application;
(g) where the buffer rate is decreased, the indicative period during which no increase in the buffer rate is
expected, together with a justification for that period.
Designated authorities shall take all reasonable steps to coordinate the timing of that publication.
Designated authorities shall notify each change of the countercyclical buffer rate and the required information
specified in points (a) to (g) of the first subparagraph to the ESRB. The ESRB shall publish on its website all
such notified buffer rates and related information.’;
(51) in Article 141, paragraphs 1 to 6 are replaced by the following:
‘1. An institution that meets the combined buffer requirement shall not make a distribution in connection with
Common Equity Tier 1 capital to an extent that would decrease its Common Equity Tier 1 capital to a level where
the combined buffer requirement is no longer met.
2. An institution that fails to meet the combined buffer requirement shall calculate the maximum distributable
amount (MDA) in accordance with paragraph 4 and shall notify the competent authority thereof.
Where the first subparagraph applies, the institution shall not undertake any of the following actions before it has
calculated the MDA:
(a) make a distribution in connection with Common Equity Tier 1 capital;
(b) create an obligation to pay variable remuneration or discretionary pension benefits or pay variable
remuneration if the obligation to pay was created at a time when the institution failed to meet the combined
buffer requirements; or
(c) make payments on Additional Tier 1 instruments.
3. Where an institution fails to meet or exceed its combined buffer requirement, it shall not distribute more
than the MDA calculated in accordance with paragraph 4 through any action referred to in points (a), (b) and (c) of
the second subparagraph of paragraph 2.
4. Institutions shall calculate the MDA by multiplying the sum calculated in accordance with paragraph 5 by the
factor determined in accordance with paragraph 6. The MDA shall be reduced by any amount resulting from any
of the actions referred to in point (a), (b) or (c) of the second subparagraph of paragraph 2.
5.

The sum to be multiplied in accordance with paragraph 4 shall consist of:

(a) any interim profits not included in Common Equity Tier 1 capital pursuant to Article 26(2) of Regulation (EU)
No 575/2013, net of any distribution of profits or any payment resulting from the actions referred to in
point (a), (b) or (c) of the second subparagraph of paragraph 2 of this Article;
plus
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(b) any year-end profits not included in Common Equity Tier 1 capital pursuant to Article 26(2) of Regulation
(EU) No 575/2013 net of any distribution of profits or any payment resulting from the actions referred to in
point (a), (b) or (c) of the second subparagraph of paragraph 2 of this Article;
minus
(c) amounts which would be payable by tax if the items specified in points (a) and (b) of this paragraph were to be
retained.
6.

The factor shall be determined as follows:

(a) where the Common Equity Tier 1 capital maintained by the institution which is not used to meet any of the
own funds requirements set out in points (a), (b) and (c) of Article 92(1) of Regulation (EU) No 575/2013 and
the additional own funds requirement addressing risks other than the risk of excessive leverage set out in
point (a) of Article 104(1) of this Directive, expressed as a percentage of the total risk exposure amount
calculated in accordance with Article 92(3) of that Regulation, is within the first (that is, the lowest) quartile of
the combined buffer requirement, the factor shall be 0;
(b) where the Common Equity Tier 1 capital maintained by the institution which is not used to meet any of the
own funds requirements set out in points (a), (b) and (c) of Article 92(1) of Regulation (EU) No 575/2013 and
the additional own funds requirement addressing risks other than the risk of excessive leverage set out in
point (a) of Article 104(1) of this Directive, expressed as a percentage of the total risk exposure amount
calculated in accordance with Article 92(3) of that Regulation, is within the second quartile of the combined
buffer requirement, the factor shall be 0,2;
(c) where the Common Equity Tier 1 capital maintained by the institution which is not used to meet the own
funds requirements set out in points (a), (b) and (c) of Article 92(1) of Regulation (EU) No 575/2013 and the
additional own funds requirement addressing risks other than the risk of excessive leverage set out in point (a)
of Article 104(1) of this Directive, expressed as a percentage of the total risk exposure amount calculated in
accordance with Article 92(3) of that Regulation, is within the third quartile of the combined buffer
requirement, the factor shall be 0,4;
(d) where the Common Equity Tier 1 capital maintained by the institution which is not used to meet the own
funds requirements set out in points (b) and (c) of Article 92(1) of Regulation (EU) No 575/2013 and the
additional own funds requirement addressing risks other than the risk of excessive leverage set out in point (a)
of Article 104(1) of this Directive, expressed as a percentage of the total risk exposure amount calculated in
accordance with Article 92(3) of that Regulation, is within the fourth (that is, the highest) quartile of the
combined buffer requirement, the factor shall be 0,6.
The lower and upper bounds of each quartile of the combined buffer requirement shall be calculated as follows:

Lower bound of quartile ¼

Combined buffer requirement
� ðQn − 1Þ
4

Upper bound of quartile ¼

Combined buffer requirement
� Qn
4

where:
Qn = the ordinal number of the quartile concerned.’;
(52) the following articles are inserted:
‘Article 141a
Failure to meet the combined buffer requirement
An institution shall be considered as failing to meet the combined buffer requirement for the purposes of
Article 141 where it does not have own funds in an amount and of the quality needed to meet at the same time
the combined buffer requirement and each of the following requirements in:
(a) point (a) of Article 92(1) of Regulation (EU) No 575/2013 and the additional own funds requirement
addressing risks other than the risk of excessive leverage under point (a) of Article 104(1) of this Directive;
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(b) point (b) of Article 92(1) of Regulation (EU) No 575/2013 and the additional own funds requirement
addressing risks other than the risk of excessive leverage under point (a) of Article 104(1) of this Directive;
(c) point (c) of Article 92(1) of Regulation (EU) No 575/2013 and the additional own funds requirement
addressing risks other than the risk of excessive leverage under point (a) of Article 104(1) of this Directive.
Article 141b
Restriction on distributions in case of failure to meet the leverage ratio buffer requirement
1. An institution that meets the leverage ratio buffer requirement pursuant to Article 92(1a) of Regulation (EU)
No 575/2013 shall not make a distribution in connection with Tier 1 capital to an extent that would decrease its
Tier 1 capital to a level where the leverage ratio buffer requirement is no longer met.
2. An institution that fails to meet the leverage ratio buffer requirement shall calculate the leverage ratio related
maximum distributable amount (L-MDA) in accordance with paragraph 4 and shall notify the competent authority
thereof.
Where the first subparagraph applies, the institution shall not undertake any of the following actions before it has
calculated the L-MDA:
(a) make a distribution in connection with Common Equity Tier 1 capital;
(b) create an obligation to pay variable remuneration or discretionary pension benefits or pay variable
remuneration if the obligation to pay was created at a time when the institution failed to meet the combined
buffer requirements; or
(c) make payments on Additional Tier 1 instruments.
3. Where an institution fails to meet or exceed its leverage ratio buffer requirement, it shall not distribute more
than the L-MDA calculated in accordance with paragraph 4 through any action referred to in points (a), (b) and (c)
of the second subparagraph of paragraph 2.
4. Institutions shall calculate the L-MDA by multiplying the sum calculated in accordance with paragraph 5 by
the factor determined in accordance with paragraph 6. The L-MDA shall be reduced by any amount resulting from
any of the actions referred to in point (a), (b) or (c) of the second subparagraph of paragraph 2.
5.

The sum to be multiplied in accordance with paragraph 4 shall consist of:

(a) any interim profits not included in Common Equity Tier 1 capital pursuant to Article 26(2) of Regulation (EU)
No 575/2013 net of any distribution of profits or any payment related to the actions referred to in point (a),
(b) or (c) of the second subparagraph of paragraph 2 of this Article;
plus
(b) any year-end profits not included in Common Equity Tier 1 capital pursuant to Article 26(2) of Regulation
(EU) No 575/2013 net of any distribution of profits or any payment related to the actions referred to in
point (a), (b) or (c) of the second subparagraph of paragraph 2 of this Article;
minus
(c) amounts which would be payable by tax if the items specified in points (a) and (b) of this paragraph were to be
retained.
6.

The factor referred to in paragraph 4 shall be determined as follows:

(a) where the Tier 1 capital maintained by the institution which is not used to meet the requirements under
point (d) of Article 92(1) of Regulation (EU) No 575/2013 and under point (a) of Article 104(1) of this
Directive when addressing the risk of excessive leverage not sufficiently covered by point (d) of Article 92(1) of
Regulation (EU) No 575/2013, expressed as a percentage of the total exposure measure calculated in
accordance with Article 429(4) of that Regulation, is within the first (that is, the lowest) quartile of the leverage
ratio buffer requirement, the factor shall be 0;
(b) where the Tier 1 capital maintained by the institution which is not used to meet the requirements under
point (d) of Article 92(1) of Regulation (EU) No 575/2013 and under point (a) of Article 104(1) of this
Directive when addressing the risk of excessive leverage not sufficiently covered by point (d) of Article 92(1) of
Regulation (EU) No 575/2013, expressed as a percentage of the total exposure measure calculated in
accordance with Article 429(4) of that Regulation, is within the second quartile of the leverage ratio buffer
requirement, the factor shall be 0,2;
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(c) where the Tier 1 capital maintained by the institution which is not used to meet the requirements under
point (d) of Article 92(1) of Regulation (EU) No 575/2013 and under point (a) of Article 104(1) of this
Directive when addressing the risk of excessive leverage not sufficiently covered by point (d) of Article 92(1) of
Regulation (EU) No 575/2013, expressed as a percentage of the total exposure measure calculated in
accordance with Article 429(4) of that Regulation, is within the third quartile of the leverage ratio buffer
requirement, the factor shall be 0,4;
(d) where the Tier 1 capital maintained by the institution which is not used to meet the requirements under
point (d) of Article 92(1) of Regulation (EU) No 575/2013 and under point (a) of Article 104(1) of this
Directive when addressing the risk of excessive leverage not sufficiently covered by point (d) of Article 92(1) of
Regulation (EU) No 575/2013, expressed as a percentage of the total exposure measure calculated in
accordance with Article 429(4) of that Regulation, is within the fourth quartile (that is, the highest) quartile of
the leverage ratio buffer requirement, the factor shall be 0,6.
The lower and upper bounds of each quartile of the leverage ratio buffer requirement shall be calculated as follows:
Lower bound of quartile ¼

Leverage ratio buffer requirement
� ðQn − 1Þ
4

Upper bound of quartile ¼

Leverage ratio buffer requirement
� Qn
4

where:
Qn = the ordinal number of the quartile concerned.
7. The restrictions imposed by this Article shall only apply to payments that result in a reduction of Tier 1
capital or in a reduction of profits, and where a suspension of payment or failure to pay does not constitute an
event of default or a condition for the commencement of proceedings under the insolvency regime applicable to
the institution.
8. Where an institution fails to meet the leverage ratio buffer requirement and intends to distribute any of its
distributable profits or undertake an action referred to in points (a), (b) and (c) of the second subparagraph of
paragraph 2 of this Article, it shall notify the competent authority and provide the information listed in
Article 141(8), with the exception of point (a)(iii) thereof, and the L-MDA calculated in accordance with paragraph
4 of this Article.
9. Institutions shall maintain arrangements to ensure that the amount of distributable profits and the L-MDA are
calculated accurately, and shall be able to demonstrate that accuracy to the competent authority on request.
10. For the purposes of paragraphs 1 and 2 of this Article, a distribution in connection with Tier 1 capital shall
include any of the items listed in Article 141(10).
Article 141c
Failure to meet the leverage ratio buffer requirement
An institution shall be considered as failing to meet the leverage ratio buffer requirement for the purposes of
Article 141b of this Directive where it does not have Tier 1 capital in the amount needed to meet at the same time
the requirement laid down in Article 92(1a) of Regulation (EU) No 575/2013 and the requirement laid down in
point (d) of Article 92(1) of that Regulation and in point (a) of Article 104(1) of this Directive when addressing the
risk of excessive leverage not sufficiently covered by point (d) of Article 92(1) of Regulation (EU) No 575/2013.’;
(53) in Article 142(1), the first subparagraph is replaced by the following:
‘1. Where an institution fails to meet its combined buffer requirement or, where applicable, its leverage ratio
buffer requirement, it shall prepare a capital conservation plan and submit it to the competent authority no later
than five working days after it identified that it was failing to meet that requirement, unless the competent
authority authorises a longer delay up to 10 days.’;
(54) in Article 143(1), point (c) is replaced by the following:
‘(c) the general criteria and methodologies they use in the review and evaluation referred to in Article 97,
including the criteria for applying the principle of proportionality as referred to in Article 97(4);’;
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(55) Article 146 is replaced by the following;
‘Article 146
Implementing acts
In accordance with the examination procedure referred to in Article 147(2), an alteration of the amount of initial
capital prescribed in Article 12 and Title IV to take account of developments in the economic and monetary field
shall be adopted by an implementing act.’;
(56) the following chapter is inserted after Article 159:
‘CHAPTER 1A

Transitional provisions on financial holding companies and mixed financial holding companies
Article 159a
Transitional provisions on approval of financial holding companies and mixed financial holding companies
Parent financial holding companies and parent mixed financial holding companies already existing on 27 June
2019 shall apply for approval in accordance with Article 21a by 28 June 2021. If a financial holding company or
mixed financial holding company fails to apply for approval by 28 June 2021, appropriate measures shall be taken
pursuant to Article 21a(6).
During the transitional period referred to in the first paragraph of this Article, competent authorities shall have all
the necessary supervisory powers conferred on them by this Directive with regard to financial holding companies
or mixed financial holding companies subject to approval in accordance with Article 21a for the purposes of
consolidated supervision.’;
(57) in Article 161, the following paragraph is added:
‘10. By 31 December 2023, the Commission shall review and report on the implementation and application of
the supervisory powers referred to in points (j) and (l) of Article 104(1) and submit a report to the European
Parliament and to the Council.’.

Article 2
Transposition
1.
Member States shall adopt and publish, by 28 December 2020, the measures necessary to comply with this
Directive. They shall immediately inform the Commission thereof.
They shall apply those measures from 29 December 2020. However, the provisions necessary to comply with the
amendments set out in point (21) and points (29)(a), (b) and (c) of Article 1 of this Directive as regards Article 84 and
Article 98(5) and (5a) of Directive 2013/36/EU shall apply from 28 June 2021 and the provisions necessary to comply
with the amendments set out in points (52) and (53) of Article 1 of this Directive as regards Articles 141b, 141c and
Article 142(1) of Directive 2013/36/EU shall apply from 1 January 2022.
When Member States adopt those measures, they shall contain a reference to this Directive or be accompanied by such
reference on the occasion of their official publication. The methods of making such reference shall be laid down by
Member States.
2.
Member States shall communicate to the Commission the text of the main provisions of national law which they
adopt in the field covered by this Directive.

Article 3
Entry into force
This Directive shall enter into force on the twentieth day following that of its publication in the Official Journal of the
European Union.
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Article 4
Addressees
This Directive is addressed to the Member States.

Done at Brussels, 20 May 2019.
For the European Parliament

For the Council

The President

The President

A. TAJANI

G. CIAMBA
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DIRECTIVE (EU) 2019/879 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 20 May 2019
amending Directive 2014/59/EU as regards the loss-absorbing and recapitalisation capacity of
credit institutions and investment firms and Directive 98/26/EC
THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 114 thereof,
Having regard to the proposal from the European Commission,
After transmission of the draft legislative act to the national parliaments,
Having regard to the opinion of the European Central Bank (1),
Having regard to the opinion of the European Economic and Social Committee (2),
Acting in accordance with the ordinary legislative procedure (3),
Whereas:
(1)

On 9 November 2015, the Financial Stability Board published the Total Loss-Absorbing Capacity (TLAC) Term
Sheet (‘TLAC standard’), which was endorsed by the G-20 in November 2015. The objective of the TLAC
standard is to ensure that global systemically important banks, referred to as global systemically important
institutions (‘G-SIIs’) in the Union framework, have the loss-absorbing and recapitalisation capacity necessary to
help ensure that, in, and immediately following, a resolution, those institutions can continue to perform critical
functions without putting taxpayers' funds, that is public funds, or financial stability at risk. In its Communication
of 24 November 2015, ‘Towards the completion of the Banking Union’, the Commission committed itself to
bringing forward a legislative proposal by the end of 2016 that would enable the TLAC standard to be
implemented in Union law by the internationally agreed deadline of 2019.

(2)

The implementation of the TLAC standard in Union law needs to take into account the existing institutionspecific minimum requirement for own funds and eligible liabilities (MREL) that applies to all credit institutions
and investment firms (institutions) established in the Union, as well as to any other entity as laid down in
Directive 2014/59/EU of the European Parliament and of the Council (4) (entities). As the TLAC standard and the
MREL pursue the same objective of ensuring that institutions and entities established in the Union have sufficient
loss-absorbing and recapitalisation capacity, the two requirements should be complementary elements of
a common framework.
Operationally, the harmonised minimum level of the TLAC standard for G-SIIs (‘TLAC minimum requirement’)
should be introduced in Union legislation through amendments to Regulation (EU) No 575/2013 (5), while the
institution-specific add-on for G-SIIs and the institution-specific requirement for non-G-SIIs, referred to as the
MREL, should be addressed through targeted amendments to Directive 2014/59/EU and Regulation
(EU) No 806/2014 of the European Parliament and of the Council (6). The provisions of Directive 2014/59/EU,

(1) OJ C 34, 31.1.2018, p. 17.
(2) OJ C 209, 30.6.2017, p. 36.
(3) Position of the European Parliament of 16 April 2019 (not yet published in the Official Journal) and decision of the Council of 14 May
2019.
(4) Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 establishing a framework for the recovery and
resolution of credit institutions and investment firms and amending Council Directive 82/891/EEC, and Directives 2001/24/EC,
2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC, 2011/35/EU, 2012/30/EU and 2013/36/EU, and Regulations (EU)
No 1093/2010 and (EU) No 648/2012, of the European Parliament and of the Council (OJ L 173, 12.6.2014, p. 190).
(5) Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential requirements for credit
institutions and investment firms and amending Regulation (EU) No 648/2012 (OJ L 176, 27.6.2013, p. 1).
(6) Regulation (EU) No 806/2014 of the European Parliament and of the Council of 15 July 2014 establishing uniform rules and a uniform
procedure for the resolution of credit institutions and certain investment firms in the framework of a Single Resolution Mechanism and
a Single Resolution Fund and amending Regulation (EU) No 1093/2010 (OJ L 225, 30.7.2014, p. 1).
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as amended by this Directive, on the loss-absorbing and recapitalisation capacity of institutions and entities
should be applied in a manner consistent with those in Regulations (EU) No 575/2013 and (EU) No 806/2014
and in Directive 2013/36/EU of the European Parliament and of the Council (7).

(3)

The absence of harmonised Union rules in respect of the implementation of the TLAC standard in the Union
creates additional costs and legal uncertainty and makes the application of the bail-in tool for cross-border
institutions and entities more difficult. The absence of harmonised Union rules also results in distortions of
competition in the internal market given that the costs for institutions and entities to comply with the existing
requirements and the TLAC standard might differ considerably across the Union. It is therefore necessary to
remove those obstacles to the functioning of the internal market and to avoid distortions of competition
resulting from the absence of harmonised Union rules in respect of the implementation of the TLAC standard.
Consequently, the appropriate legal basis for this Directive is Article 114 of the Treaty on the Functioning of the
European Union.

(4)

In line with the TLAC standard, Directive 2014/59/EU should continue to recognise both the Single Point of
Entry (SPE) resolution strategy and the Multiple Point of Entry (MPE) resolution strategy. Under the SPE resolution
strategy, only one group entity, usually the parent undertaking, is resolved, whereas other group entities, usually
operating subsidiaries, are not put under resolution, but transfer their losses and recapitalisation needs to the
entity to be resolved. Under the MPE resolution strategy, more than one group entity might be resolved. A clear
identification of entities to be resolved (‘resolution entities’), that is, the entities to which resolution actions could
be applied, together with subsidiaries that belong to them (‘resolution groups’), is important in order to apply the
desired resolution strategy effectively. That identification is also relevant for determining the level of application
of the rules on loss-absorbing and recapitalisation capacity that institutions and entities should apply. It is
therefore necessary to introduce the concepts of ‘resolution entity’ and ‘resolution group’ and to amend Directive
2014/59/EU as regards group resolution planning, in order to explicitly require resolution authorities to identify
the resolution entities and resolution groups within a group and to appropriately consider the implications of
any planned action within the group to ensure effective group resolution.

(5)

Member States should ensure that institutions and entities have sufficient loss-absorbing and recapitalisation
capacity to ensure a smooth and fast absorption of losses and recapitalisation with a minimum impact on
taxpayers and financial stability. That should be achieved through compliance by institutions with an institutionspecific MREL as set out in Directive 2014/59/EU.

(6)

In order to align denominators that measure the loss-absorbing and recapitalisation capacity of institutions and
entities with those provided for in the TLAC standard, the MREL should be expressed as a percentage of the total
risk exposure amount and of the total exposure measure of the relevant institution or entity, and institutions or
entities should meet simultaneously the levels resulting from the two measurements.

(7)

In order to facilitate long-term planning for the issue of instruments and to establish certainty with regard to the
necessary buffers, markets need timely clarity about the eligibility criteria required for instruments to be
recognised as TLAC or MREL eligible liabilities.

(8)

In order to ensure a level playing field for institutions and entities established in the Union, including on a global
level, eligibility criteria for bail-inable liabilities for the MREL should be closely aligned with those laid down in
Regulation (EU) No 575/2013 for the TLAC minimum requirement, but subject to the complementary
adjustments and requirements introduced in this Directive. In particular, certain debt instruments with an
embedded derivative component, such as certain structured notes, should be eligible, subject to certain
conditions, to meet the MREL to the extent that they have a fixed or increasing principal amount repayable at
maturity that is known in advance while only an additional return is linked to that derivative component and
depends on the performance of a reference asset. In view of those conditions, those debt instruments are
expected to be highly loss-absorbing and easy to bail-in in resolution. Where institutions or entities hold own

(7) Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to the activity of credit institutions and
the prudential supervision of credit institutions and investment firms, amending Directive 2002/87/EC and repealing
Directives 2006/48/EC and 2006/49/EC (OJ L 176, 27.6.2013, p. 338).
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funds in excess of own funds requirements, that fact should not in itself affect decisions concerning the determi
nation of the MREL. Moreover, it should be possible for institutions and entities to meet any part of their MREL
with own funds.

(9)

The scope of liabilities used to meet the MREL includes, in principle, all liabilities resulting from claims arising
from ordinary unsecured creditors (non-subordinated liabilities) unless they do not meet specific eligibility criteria
set out in this Directive. To enhance the resolvability of institutions and entities through an effective use of the
bail-in tool, resolution authorities should be able to require that the MREL is met with own funds and other
subordinated liabilities, in particular where there are clear indications that bailed-in creditors are likely to bear
losses in resolution that would exceed the losses that they would incur under normal insolvency proceedings. The
resolution authorities should assess the need to require institutions and entities to meet the MREL with own
funds and other subordinated liabilities where the amount of liabilities excluded from the application of the bailin tool reaches a certain threshold within a class of liabilities that includes MREL eligible liabilities. Institutions
and entities should meet the MREL with own funds and other subordinated liabilities to the extent that is
necessary to prevent their creditors from incurring losses that are greater than those that creditors would
otherwise incur under normal insolvency proceedings.

(10)

Any subordination of debt instruments requested by resolution authorities for the MREL should be without
prejudice to the possibility to partly meet the TLAC minimum requirement with non-subordinated debt
instruments in accordance with Regulation (EU) No 575/2013 as permitted by the TLAC standard. For resolution
entities of G-SIIs, resolution entities of resolution groups with assets above EUR 100 billion (top-tier banks), and
for resolution entities of certain smaller resolution groups that are considered likely to pose a systemic risk in the
event of failure, taking into account the prevalence of deposits and the absence of debt instruments in the
funding model, limited access to capital markets for eligible liabilities and reliance on Common Equity Tier 1
capital to meet the MREL, resolution authorities should be able to require that a part of the MREL equal to the
level of loss absorption and recapitalisation referred to in Articles 37(10) and 44(5) of Directive 2014/59/EU as
amended by this Directive is met with own funds and other subordinated liabilities, including own funds used to
comply with the combined buffer requirement set out in Directive 2013/36/EU.

(11)

At the request of a resolution entity, resolution authorities should be able to reduce the part of the MREL
required to be met with own funds and other subordinated liabilities up to a limit that represents the proportion
of the reduction possible under Article 72b(3) of Regulation (EU) No 575/2013 in relation to the TLAC
minimum requirement laid down in that Regulation., Resolution authorities should be able to require, in
accordance with the principle of proportionality, that the MREL is met with own funds and other subordinated
liabilities to the extent that the overall level of the required subordination in the form of own funds and eligible
liabilities items due to the obligation of institutions and entities to comply with the TLAC minimum requirement,
the MREL and, where applicable, the combined buffer requirement under Directive 2013/36/EU, does not exceed
the greater of the level of loss absorption and recapitalisation referred to in Articles 37(10) and 44(5) of
Directive 2014/59/EU as amended by this Directive or the formula set out in this Directive based on the
prudential requirements under Pillar 1 and Pillar 2 and the combined buffer requirement.

(12)

For specific top-tier banks, resolution authorities should, subject to conditions to be assessed by the resolution
authority, limit the level of the minimum subordination requirement to a certain threshold, taking also into
account the possible risk of disproportionately impacting the business model of those institutions. That limitation
should be without prejudice to the possibility of setting a subordination requirement above this limit through the
requirement of subordination under Pillar 2, subject also to the conditions applying to Pillar 2, on the basis of
alternative criteria, namely impediments to resolvability, or the feasibility and credibility of the resolution
strategy, or the riskiness of the institution.

(13)

The MREL should allow institutions and entities to absorb losses expected in resolution or at the point of nonviability, as appropriate, and to be recapitalised after the implementation of actions provided for in the resolution
plan or after the resolution of the resolution group. The resolution authorities should, on the basis of the
resolution strategy they have chosen, duly justify the imposed level of the MREL and should, without undue
delay, review that level to reflect any changes in the level of the requirement referred to in Article 104a of
Directive 2013/36/EU. As such, the imposed level of the MREL should be the sum of the amount of the losses
expected in resolution that correspond to the institution's or entity's own funds requirements and the recapitalisa
tion amount that allows the institution or entity post-resolution, or after the exercise of write down or
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conversion powers, to meet its own funds requirements necessary for being authorised to pursue its activities
under the chosen resolution strategy. The resolution authority should adjust downwards or upwards the recapital
isation amounts for any changes resulting from the actions set out in the resolution plan.

(14)

The resolution authority should be able to increase the recapitalisation amount to ensure sufficient market
confidence in the institution or entity after the implementation of the actions set out in the resolution plan. The
requested level of the market confidence buffer should enable the institution or entity to continue to meet the
conditions for authorisation for an appropriate period, including by allowing the institution or entity to cover the
costs related to the restructuring of its activities following resolution, and to sustain sufficient market confidence.
The market confidence buffer should be set by reference to part of the combined buffer requirement under
Directive 2013/36/EU. The resolution authorities should adjust downwards the level of the market confidence
buffer if a lower level is sufficient to ensure sufficient market confidence or should adjust upwards that level
where a higher level is necessary to ensure that, following the actions set out in the resolution plan, the entity
continues to meet the conditions for its authorisation for an appropriate period, and to sustain sufficient market
confidence.

(15)

In line with Commission Delegated Regulation (EU) 2016/1075 (8), resolution authorities should examine the
investor base of an individual institution's or entity's MREL instruments. If a significant part of an institution's or
entity's MREL instruments is held by retail investors that might not have received an appropriate indication of
relevant risks, that could in itself constitute an impediment to resolvability. In addition, if a large part of an
institution's or entity's MREL instruments is held by other institutions or entities, the systemic implications of
a write down or conversion could also constitute an impediment to resolvability. Where a resolution authority
finds an impediment to resolvability resulting from the size and nature of a certain investor base, it should be
able to recommend to an institution or entity that it address that impediment.

(16)

To ensure that retail investors do not invest excessively in certain debt instruments that are eligible for the MREL,
Member States should ensure that the minimum denomination amount of such instruments is relatively high or
that the investment in such instruments does not represent an excessive share of the investor's portfolio. This
requirement should only apply to instruments issued after the date of transposition of this Directive. This
requirement is not sufficiently covered in Directive 2014/65/EU, and should therefore be enforceable under
Directive 2014/59/EU and should be without prejudice to investor protection rules provided for in Directive
2014/65/EU. Where, in the course of performing their duties, resolution authorities find evidence regarding
potential infringements of Directive 2014/65/EU, they should be able to exchange confidential information with
market conduct authorities for the purpose of enforcing that Directive. In addition, it should also be possible for
Member States to further restrict the marketing and sale of certain other instruments to certain investors.

(17)

To enhance their resolvability, resolution authorities should be able to impose an institution-specific MREL on
G-SIIs in addition to the TLAC minimum requirement set out in Regulation (EU) No 575/2013. That institutionspecific MREL should be imposed if the TLAC minimum requirement is not sufficient to absorb losses and to
recapitalise a G-SII under the chosen resolution strategy.

(18)

When setting the level of the MREL, resolution authorities should consider the degree of the systemic relevance
of an institution or entity and the potential adverse impact of its failure on financial stability. Resolution
authorities should take into account the need for a level playing field between G-SIIs and other comparable

(8) Commission Delegated Regulation (EU) 2016/1075 of 23 March 2016 supplementing Directive 2014/59/EU of the European
Parliament and of the Council with regard to regulatory technical standards specifying the content of recovery plans, resolution plans
and group resolution plans, the minimum criteria that the competent authority is to assess as regards recovery plans and group recovery
plans, the conditions for group financial support, the requirements for independent valuers, the contractual recognition of write-down
and conversion powers, the procedures and contents of notification requirements and of notice of suspension and the operational
functioning of the resolution colleges (OJ L 184, 8.7.2016, p. 1).
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institutions or entities with systemic relevance within the Union. Thus, the MREL of institutions or entities that
are not G-SIIs but whose systemic relevance within the Union is comparable to the systemic relevance of G-SIIs
should not diverge disproportionately from the level and composition of the MREL generally set for G-SIIs.

(19)

In line with Regulation (EU) No 575/2013, institutions or entities that are identified as resolution entities should
be subject to the MREL only at the consolidated resolution group level. That means that resolution entities
should, in order to meet their MREL, be obliged to issue eligible instruments and items to external third-party
creditors that would be bailed-in in the event that the resolution entity enters resolution.

(20)

Institutions or entities that are not resolution entities should comply with the MREL at individual level. The lossabsorption and recapitalisation needs of those institutions or entities should be generally provided by their
respective resolution entities through direct or indirect acquisition by those resolution entities of own funds
instruments and eligible liabilities instruments issued by those institutions or entities and through their write
down or conversion into instruments of ownership at the point where those institutions or entities are no longer
viable. As such, the MREL that applies to institutions or entities that are not resolution entities should be applied
together and consistently with the requirements that apply to resolution entities. That should allow resolution
authorities to resolve a resolution group without placing certain of its subsidiaries under resolution, thus
avoiding potentially disruptive effects on the market. The application of the MREL to institutions or entities that
are not resolution entities should comply with the chosen resolution strategy, and in particular should not change
the ownership relationship between institutions or entities and their resolution group after those institutions or
entities have been recapitalised.

(21)

If both the resolution entity or the parent and its subsidiaries are established in the same Member State and are
part of the same resolution group, the resolution authority should be able to waive the application of the MREL
that applies to those subsidiaries that are not resolution entities or to permit them to meet the MREL with
collateralised guarantees between the parent and its subsidiaries, that can be triggered when the timing conditions
equivalent to those allowing the write down or conversion of eligible liabilities are met. The collateral backing the
guarantee should be highly liquid and have minimal market and credit risk.

(22)

Regulation (EU) No 575/2013 provides that competent authorities are able to waive the application of certain
solvency and liquidity requirements for credit institutions permanently affiliated to a central body (‘cooperative
networks’) where certain specific conditions are met. To take account of the specificities of such cooperative
networks, resolution authorities should also be able to waive the application of the MREL that applies to such
credit institutions and the central body under similar conditions to those set out in Regulation (EU) No 575/2013
where credit institutions and the central body are established in the same Member State. Resolution authorities
should also be able to treat credit institutions and the central body as a whole when assessing the conditions for
resolution depending on the features of the solidarity mechanism. Resolution authorities should be able to ensure
compliance with the external MREL requirement of the resolution group as a whole in different ways, depending
on the features of the solidarity mechanism of each group, by counting eligible liabilities of entities that, in
accordance with the resolution plan, are required by the resolution authorities to issue instruments eligible for
the MREL outside the resolution group.

(23)

To ensure appropriate levels of the MREL for resolution purposes, the authorities responsible for setting the level
of the MREL should be the resolution authority of the resolution entity, the group-level resolution authority, that
is the resolution authority of the ultimate parent undertaking, and resolution authorities of other entities of the
resolution group. Any disputes between authorities should be subject to the powers of the European Banking
Authority (EBA) under Regulation (EU) No 1093/2010 of the European Parliament and of the Council (9) subject
to the conditions and limitations set out in this Directive.

(9) Regulation (EU) No 1093/2010 of the European Parliament and of the Council of 24 November 2010 establishing a European
Supervisory Authority (European Banking Authority), amending Decision No 716/2009/EC and repealing Commission
Decision 2009/78/EC (OJ L 331, 15.12.2010, p. 12).
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(24)

Competent authorities and resolution authorities should appropriately address and remedy any breaches of the
TLAC minimum requirement and of the MREL. Given that a breach of those requirements could constitute an
impediment to institution or group resolvability, the existing procedures to remove impediments to resolvability
should be shortened, in order to address any breaches of the requirements expediently. Resolution authorities
should also be able to require institutions or entities to modify the maturity profiles of eligible instruments and
items and to prepare and implement plans to restore the level of those requirements. Resolution authorities
should also be able to prohibit certain distributions where they consider that an institution or entity is failing to
meet the combined buffer requirement under Directive 2013/36/EU when considered in addition to the MREL.

(25)

To ensure the transparent application of the MREL, institutions and entities should report to their competent and
resolution authorities and should disclose regularly to the public their MREL, the levels of eligible and bail-inable
liabilities and the composition of those liabilities, including their maturity profile and ranking in normal
insolvency proceedings. For institutions or entities that are subject to the TLAC minimum requirement, there
should be consistency in the frequency of supervisory reporting and disclosure of the institution-specific MREL as
provided in this Directive with those provided in Regulation (EU) No 575/2013 for the TLAC minimum
requirement. While total or partial exemptions from reporting and disclosure obligations for specified institutions
or entities should be allowed in certain cases specified in this Directive, such exemptions should not limit the
powers of resolution authorities to request information for the purpose of performing their duties under
Directive 2014/59/EU as amended by this Directive.

(26)

The requirement to include contractual recognition of the effects of the bail-in tool in agreements or instruments
creating liabilities governed by the laws of third countries should facilitate and improve the process for bailing in
those liabilities in the event of resolution. Contractual arrangements, when properly drafted and widely adopted,
can offer a workable solution in cases of cross-border resolution until a statutory approach under Union law is
developed or incentives to choose the law of a Member State for contracts are developed or statutory recognition
frameworks to enable effective cross-border resolution are adopted in all third-country jurisdictions. Even with
statutory recognition frameworks in place, contractual recognition arrangements should help to reinforce the
awareness of creditors under contractual arrangements that are not governed by the law of a Member State of
possible resolution action with regard to institutions or entities that are governed by Union law. There might be
instances, however, where it is impracticable for institutions or entities to include those contractual terms in
agreements or instruments creating certain liabilities, in particular liabilities that are not excluded from the bail-in
tool under Directive 2014/59/EU, covered deposits or own funds instruments.

For example, under certain circumstances, it could be considered impracticable to include contractual recognition
clauses in liability contracts in cases where it is illegal under the law of the third country for an institution or
entity to include such clauses in agreements or instruments creating liabilities that are governed by the laws of
that third country, where an institution or entity has no power at the individual level to amend the contractual
terms as they are imposed by international protocols or are based on internationally agreed standard terms, or
where the liability which would be subject to the contractual recognition requirement is contingent on a breach
of contract or arises from guarantees, counter-guarantees or other instruments used in the context of trade
finance operations. However, a refusal by the counterparty to agree to be bound by a contractual bail-in
recognition clause should not as such be considered as a cause of impracticability. EBA should develop draft
regulatory technical standards to be adopted by the Commission in accordance with Articles 10 to 14 of
Regulation (EU) No 1093/2010 to more precisely identify cases of impracticability. When applying those
regulatory technical standards and taking into account the specificities of the market concerned, the resolution
authority should specify, where it deems it necessary, categories of liabilities where there might be grounds for
impracticability. In that framework, it should be for an institution or an entity to determine whether the insertion
of a bail-in recognition clause in a contract or class of contracts is impracticable. Institutions and entities should
provide regular updates to resolution authorities, to keep them informed of progress towards implementing
contractual recognition terms.
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In this context, institutions and entities should indicate the contracts or classes of contracts for which the
insertion of a bail-in recognition clause is impracticable and indicate a reason for this assessment. Resolution
authorities should, within a reasonable timeframe, assess an institution's or an entity's determination that it is
impracticable to include contractual recognition clauses in liability contracts and act to address any erroneous
assessments and impediments to resolvability as a result of contractual recognition clauses not being included.
Institutions and entities should be prepared to justify their determination if requested by the resolution authority
to do so. In addition, in order to ensure that the resolvability of institutions and entities is not affected, liabilities
for which the relevant contractual provisions are not included should not be eligible for the MREL.

(27)

It is useful and necessary to adjust the power of resolution authorities to suspend, for a limited period, certain
contractual obligations of institutions and entities. In particular, it should be possible for a resolution authority to
exercise that power before an institution or an entity is put under resolution, from the moment when the deter
mination is made that the institution or the entity is failing or likely to fail, if a private sector measure which, in
the view of the resolution authority, would, within a reasonable timeframe, prevent the failure of the institution
or the entity, is not immediately available, and if exercising that power is deemed necessary to avoid the further
deterioration of the financial conditions of the institution or the entity. In that context, resolution authorities
should be able to exercise that power if they are not satisfied with a proposed private sector measure that is
immediately available. The power to suspend certain contractual obligations would also allow resolution
authorities to establish whether a resolution action is in the public interest, to choose the most appropriate
resolution tools, or to ensure the effective application of one or more resolution tools. The duration of the
suspension should be limited to a maximum of two business days. Up to that maximum, the suspension could
continue to apply after the resolution decision is taken.

(28)

In order for the power to suspend certain contractual obligations to be used in a proportionate way, the
resolution authorities should have the possibility to take into account the circumstances of each individual case
and to determine the scope of the suspension accordingly. Furthermore, they should be able to authorise certain
payments – in particular, but not limited to, administrative expenses of the institution or entity concerned - on
a case-by-case basis. It should also be possible to apply the power to suspend to eligible deposits. However, the
resolution authorities should carefully assess the appropriateness of applying that power to certain eligible
deposits, in particular covered deposits held by natural persons and micro, small and medium-sized enterprises,
and should assess the risk that the application of a suspension in respect of such deposits would severely disrupt
the functioning of financial markets. Where the power to suspend certain contractual obligations is exercised in
respect of covered deposits, those deposits should not be considered to be unavailable for the purposes of
Directive 2014/49/EU of the European Parliament and of the Council (10). In order to ensure that, during the
suspension period, depositors do not encounter financial difficulties, Member States should be able to provide
that they are allowed a certain daily amount of withdrawals.

(29)

During the period of the suspension, resolution authorities should also consider, based, inter alia, on the
resolution plan for the institution or the entity, the possibility that the institution or the entity is ultimately not
put under resolution but is instead wound up under national law. In such cases, resolution authorities should
establish the arrangements they deem appropriate to achieve adequate coordination with the relevant national
authorities and to ensure that the suspension does not impair the effectiveness of the winding up process.

(30)

The power to suspend payment or delivery obligations should not apply to obligations owed to systems or
operators of systems designated in accordance with Directive 98/26/EC, to central banks, to authorised central
counterparties (CCPs), or to third-country CCPs recognised by European Supervisory Authority (European
Securities and Markets Authority) (ESMA). Directive 98/26/EC reduces the risk associated with participation in
payment and securities settlement systems, in particular by reducing disruption in the event of the insolvency of
a participant in such a system. To ensure that those protections apply appropriately in crisis situations, whilst
maintaining appropriate certainty for operators of payment and securities systems and other market participants,

(10) Directive 2014/49/EU of the European Parliament and of the Council of 16 April 2014 on deposit guarantee schemes (OJ L 173,
12.6.2014, p. 149).
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Directive 2014/59/EU should be amended to provide that a crisis prevention measure, a suspension of obligation
under Article 33a or a crisis management measure should not as such be deemed to constitute insolvency
proceedings within the meaning of Directive 98/26/EC, provided that the substantive obligations under the
contract continue to be performed. However, nothing in Directive 2014/59/EU should prejudice the operation of
a system designated under Directive 98/26/EC or the right to collateral security guaranteed by that Directive.

(31)

A key aspect of effective resolution is ensuring that, once institutions or entities referred to in points (b), (c) or (d)
of Article 1(1) of Directive 2014/59/EU enter resolution, their counterparties in financial contracts cannot
terminate their positions solely as a result of the entry into resolution of those institutions or entities. In addition,
resolution authorities should be empowered to suspend payment or delivery obligations due under a contract
with an institution under resolution and should have the power to restrict, for a limited period of time, the rights
of counterparties to close out, accelerate or otherwise terminate financial contracts. Those requirements do not
apply directly to contracts under third-country law. In the absence of a statutory cross-border recognition
framework, Member States should require the institutions and entities referred to in points (b), (c) and (d) of
Article 1(1) of Directive 2014/59/EU to include a contractual term in relevant financial contracts recognising that
the contract may be subject to the exercise of powers by resolution authorities to suspend certain payment and
delivery obligations, to restrict the enforcement of security interests or to temporarily suspend termination rights
and to be bound by the requirements of Article 68 as if the financial contract was governed by the law of the
relevant Member State. Such an obligation should be provided to the extent that the contract falls within the
scope of those provisions. Therefore, the obligation to insert the contractual clause does not arise with respect to
Articles 33a, 69, 70 and 71 of Directive 2014/59/EU as amended by this Directive in, for example, contracts
with central counterparties or operators of systems designated for the purposes of Directive 98/26/EC, since with
respect to these contracts, even when they are governed by the law of the relevant Member State, resolution
authorities do not have the powers in those Articles.

(32)

The exclusion of specific liabilities of institutions or entities from the application of the bail-in tool or from the
power to suspend certain payment and delivery obligations, restrict the enforcement of security interests or
temporarily suspend termination rights as provided for in Directive 2014/59/EU, should also cover liabilities in
relation to CCPs established in the Union and to third-country CCPs recognised by ESMA.

(33)

In order to ensure a common understanding of terms used in various legal instruments, it is appropriate to
incorporate in Directive 98/26/EC the definitions and concepts introduced by Regulation (EU) No 648/2012 of
the European Parliament and of the Council (11) regarding a ‘central counterparty’ or ‘CCP’ and ‘participant’.

(34)

Directive 98/26/EC reduces the risk associated with participation of institutions and other entities in payment
and securities settlement systems, in particular by reducing disruption in the event of the insolvency of
a participant in such a system. Recital (7) of that Directive clarifies that Member States have the option to apply
the provisions of that Directive to their domestic institutions which participate directly in systems governed by
the law of a third country and to collateral security provided in connection with the participation in such
systems. In view of the global size of, and activities within, some systems governed by the laws of a third country
and the increased participation of entities established in the Union in such systems, the Commission should
review how the Member States apply the option envisaged in recital (7) of that Directive and assess the need for
any further amendments to that Directive with regard to such systems.

(35)

In order to enable the effective application of the powers to reduce, write down or convert own funds items
without breaching creditors' safeguards under this Directive, Member States should ensure that claims resulting
from own funds items rank in normal insolvency proceedings below any other subordinated claims. Instruments
which are only partly recognised as own funds should still be treated as claims resulting from own funds for

(11) Regulation (EU) No 648/2012 of the European Parliament and of the Council of 4 July 2012 on OTC derivatives, central counterparties
and trade repositories (OJ L 201, 27.7.2012, p. 1).
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their whole amount. Partial recognition could be a result, for example, of the application of grandfathering
provisions which partly derecognise an instrument or a result of the application of the amortisation calendar laid
down for Tier 2 instruments in Regulation (EU) No 575/2013.
(36)

Since the objective of this Directive, namely to lay down uniform rules on the recovery and resolution
framework for institutions and entities, cannot be sufficiently achieved by the Member States and can therefore,
by reason of the scale of the action, be better achieved at Union level, the Union may adopt measures, in
accordance with the principle of subsidiarity as set out in Article 5 of the Treaty on European Union. In
accordance with the principle of proportionality, as set out in that Article, this Directive does not go beyond
what is necessary in order to achieve that objective.

(37)

In order to allow Member States an appropriate period for the transposition and application of this Directive in
their national laws, they should have eighteen months from the date of its entry into force to do so. However, the
provisions of this Directive concerning public disclosure should be applied from 1 January 2024, in order to
ensure that institutions and entities across the Union are allowed an appropriate period to reach the required
level of the MREL in an orderly fashion,

HAVE ADOPTED THIS DIRECTIVE:

Article 1
Amendments to Directive 2014/59/EU
Directive 2014/59/EU is amended as follows:
(1) Article 2(1) is amended as follows:
(a) point (5) is replaced by the following:
‘(5) “subsidiary” means a subsidiary as defined in point (16) of Article 4(1) of Regulation (EU) No 575/2013,
and for the purpose of applying Articles 7, 12, 17, 18, 45 to 45m, 59 to 62, 91 and 92 of this Directive
to resolution groups referred to in point (b) of point (83b) of this paragraph, includes, where and as
appropriate, credit institutions that are permanently affiliated to a central body, the central body itself,
and their respective subsidiaries, taking into account the way in which such resolution groups comply
with Article 45e(3) of this Directive;
(5a) “material subsidiary” means a material subsidiary as defined in point (135) of Article 4(1) of Regulation
(EU) No 575/2013;’;
(b) the following point is inserted:
‘(68a) “Common Equity Tier 1 capital” means Common Equity Tier 1 capital as calculated in accordance with
Article 50 of Regulation (EU) No 575/2013;’;
(c) in point (70), the words ‘eligible liabilities’ are replaced by the words ‘bail-inable liabilities’;
(d) point (71) is replaced by the following:
‘(71)

“bail-inable liabilities” means the liabilities and capital instruments that do not qualify as Common
Equity Tier 1, Additional Tier 1 or Tier 2 instruments of an institution or entity referred to in point (b),
(c) or (d) of Article 1(1) and that are not excluded from the scope of the bail-in tool pursuant to
Article 44(2);

(71a) “eligible liabilities” means bail-inable liabilities that fulfil, as applicable, the conditions of Article 45b or
point (a) of Article 45f(2) of this Directive, and Tier 2 instruments that meet the conditions of point (b)
of Article 72a(1) of Regulation (EU) No 575/2013;
(71b) “subordinated eligible instruments” means instruments that meet all of the conditions referred to in
Article 72a of Regulation (EU) No 575/2013 other than paragraphs (3) to (5) of Article 72b of that
Regulation;’;
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(e) the following points are inserted:
‘(83a) “resolution entity” means:
(a) a legal person established in the Union, which, in accordance with Article 12, is identified by the
resolution authority as an entity in respect of which the resolution plan provides for resolution
action; or
(b) an institution that is not part of a group that is subject to consolidated supervision pursuant to
Articles 111 and 112 of Directive 2013/36/EU, in respect of which the resolution plan drawn up
pursuant to Article 10 of this Directive provides for resolution action;
(83b) “resolution group” means:
(a) a resolution entity and its subsidiaries that are not:
(i)

resolution entities themselves;

(ii) subsidiaries of other resolution entities; or
(iii) entities established in a third country that are not included in the resolution group in
accordance with the resolution plan and their subsidiaries; or
(b) credit institutions permanently affiliated to a central body and the central body itself when at least
one of those credit institutions or the central body is a resolution entity, and their respective
subsidiaries;
(83c) “global systemically important institution” or “G-SII” means a G-SII as defined in point (133) of
Article 4(1) of Regulation (EU) No 575/2013;’;
(f) the following point is added:
‘(109) “combined buffer requirement” means combined buffer requirement as defined in point (6) of
Article 128 of Directive 2013/36/EU.’;
(2) Article 10 is amended as follows:
(a) in paragraph 6, the following subparagraphs are added:
‘The review referred to in the first subparagraph of this paragraph shall be carried out after the implementation
of resolution actions or the exercise of powers referred to in Article 59.
When setting the deadlines referred to in points (o) and (p) of paragraph 7 of this Article in the circumstances
referred to in the third subparagraph of this paragraph, the resolution authority shall take into account the
deadline to comply with the requirement referred to in Article 104b of Directive 2013/36/EU.’;
(b) in paragraph 7, points (o) and (p) are replaced by the following:
‘(o) the requirements referred to in Article 45e and 45f and a deadline to reach that level in accordance with
Article 45m;
(p) where a resolution authority applies Article 45b(4), (5) or (7), a timeline for compliance by the resolution
entity in accordance with Article 45m;’;
(3) Article 12 is amended as follows:
(a) paragraph 1 is replaced by the following:
‘1. Member States shall ensure that group-level resolution authorities, together with the resolution
authorities of subsidiaries and after consulting the resolution authorities of significant branches insofar as is
relevant to the significant branch, draw up group resolution plans. The group resolution plan shall identify
measures to be taken in respect of:
(a) the Union parent undertaking;
(b) the subsidiaries that are part of the group and that are established in the Union;
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(c) the entities referred to in points (c) and (d) of Article 1(1); and
(d) subject to Title VI, the subsidiaries that are part of the group and that are established outside the Union.
In accordance with the measures referred to in the first subparagraph, the resolution plan shall identify for each
group the resolution entities and the resolution groups.’;
(b) paragraph 3 is amended as follows:
(i) points (a) and (b) are replaced by the following:
‘(a) set out the resolution actions that are to be taken for resolution entities in the scenarios referred to in
Article 10(3), and the implications of those resolution actions in respect of other group entities
referred to in points (b), (c) and (d) of Article 1(1), the parent undertaking and subsidiary institutions;
(aa) where a group comprises more than one resolution group, set out the resolution actions that are to be
taken for the resolution entities of each resolution group and the implications of those actions on
both of the following:
(i) other group entities that belong to the same resolution group;
(ii) other resolution groups;
(b)

examine the extent to which the resolution tools could be applied, and the resolution powers
exercised, with respect to resolution entities established in the Union in a coordinated manner,
including measures to facilitate the purchase by a third party of the group as a whole, of separate
business lines or activities that are provided by a number of group entities, or of particular group
entities or resolution groups, and identify any potential impediments to a coordinated resolution;’;

(ii) point (e) is replaced by the following:
‘(e) set out any additional actions, not referred to in this Directive, which the relevant resolution authorities
intend to take in relation to the entities within each resolution group;’;
(4) Article 13 is amended as follows:
(a) in paragraph 4, the following subparagraph is inserted after the first subparagraph:
‘Where a group is composed of more than one resolution group, the planning of the resolution actions
referred to in point (aa) of Article 12(3) shall be included in a joint decision as referred to in the first
subparagraph of this paragraph.’;
(b) in paragraph 6, the first subparagraph is replaced by the following:
‘In the absence of a joint decision between the resolution authorities within four months, each resolution
authority that is responsible for a subsidiary and that disagrees with the group resolution plan shall make its
own decision and, where appropriate, identify the resolution entity and draw up and maintain a resolution plan
for the resolution group composed of entities under its jurisdiction. Each of the individual decisions of
disagreeing resolution authorities shall be fully substantiated, shall set out the reasons for the disagreement
with the proposed group resolution plan and shall take into account the views and reservations of the other
resolution authorities and competent authorities. Each resolution authority shall notify its decision to the other
members of the resolution college.’;
(5) Article 16 is amended as follows:
(a) in paragraph 1, the second subparagraph is replaced by the following:
‘A group shall be deemed to be resolvable if it is feasible and credible for the resolution authorities either to
wind up group entities under normal insolvency proceedings or to resolve that group by applying resolution
tools to, and exercising resolution powers with respect to, resolution entities of that group while avoiding, to
the maximum extent possible, any significant adverse consequences for the financial systems of the Member
States in which group entities or branches are located, or of other Member States or of the Union, including
broader financial instability or system-wide events, with a view to ensuring the continuity of critical functions
carried out by those group entities, where they can be easily separated in a timely manner, or by other means.
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Group-level resolution authorities shall notify EBA in a timely manner whenever a group is deemed not to be
resolvable.’;
(b) the following paragraph is added:
‘4. Member States shall ensure that, where a group is composed of more than one resolution group, the
authorities referred to in paragraph 1 shall assess the resolvability of each resolution group in accordance with
this Article.
The assessment referred to in the first subparagraph of this paragraph shall be performed in addition to the
assessment of the resolvability of the entire group and shall be made within the decision-making procedure laid
down in Article 13.’;
(6) the following Article is inserted:
‘Article 16a
Power to prohibit certain distributions
1. Where an entity is in a situation where it meets the combined buffer requirement when considered in
addition to each of the requirements referred to in points (a), (b) and (c) of Article 141a(1) of Directive
2013/36/EU, but it fails to meet the combined buffer requirement when considered in addition to the requirements
referred to in Articles 45c and 45d of this Directive, when calculated in accordance with point (a) of Article 45(2)
of this Directive, the resolution authority of that entity shall have the power, in accordance with paragraphs 2 and
3 of this Article, to prohibit an entity from distributing more than the Maximum Distributable Amount related to
the minimum requirement for own funds and eligible liabilities (“M-MDA”), calculated in accordance with
paragraph 4 of this Article, through any of the following actions:
(a) make a distribution in connection with Common Equity Tier 1 capital;
(b) create an obligation to pay variable remuneration or discretionary pension benefits, or to pay variable
remuneration if the obligation to pay was created at a time when the entity failed to meet the combined buffer
requirement; or
(c) make payments on Additional Tier 1 instruments.
Where an entity is in the situation referred to in the first subparagraph, it shall immediately notify the resolution
authority thereof.
2. In the situation referred to in paragraph 1, the resolution authority of the entity, after consulting the
competent authority, shall without unnecessary delay assess whether to exercise the power referred to in
paragraph 1, taking into account all of the following elements:
(a) the reason, duration and magnitude of the failure and its impact on resolvability;
(b) the development of the entity's financial situation and the likelihood of it fulfilling, in the foreseeable future,
the condition referred to in point (a) of Article 32(1);
(c) the prospect that the entity will be able to ensure compliance with the requirements referred to in paragraph 1
within a reasonable timeframe;
(d) where the entity is unable to replace liabilities that no longer meet the eligibility or maturity criteria laid down
in Articles 72b and 72c of Regulation (EU) No 575/2013, or in Article 45b or Article 45f(2) of this Directive,
if that inability is idiosyncratic or is due to market-wide disturbance;
(e) whether the exercise of the power referred to in paragraph 1 is the most adequate and proportionate means of
addressing the situation of the entity, taking into account its potential impact on both the financing conditions
and resolvability of the entity concerned.
The resolution authority shall repeat its assessment of whether to exercise the power referred to in paragraph 1 at
least every month for as long as the entity continues to be in the situation referred to in paragraph 1.
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3. If the resolution authority finds that the entity is still in the situation referred to in paragraph 1 nine months
after such situation has been notified by the entity, the resolution authority, after consulting the competent
authority, shall exercise the power referred to in paragraph 1, except where the resolution authority finds,
following an assessment, that at least two of the following conditions are fulfilled:
(a) the failure is due to a serious disturbance to the functioning of financial markets which leads to broad-based
financial market stress across several segments of financial markets;
(b) the disturbance referred to in point (a) not only results in the increased price volatility of the own funds
instruments and eligible liabilities instruments of the entity or increased costs for the entity, but also leads to
a full or partial closure of markets which prevents the entity from issuing own funds instruments and eligible
liabilities instruments on those markets;
(c) the market closure referred to in point (b) is observed not only for the concerned entity, but also for several
other entities;
(d) the disturbance referred to in point (a) prevents the concerned entity from issuing own funds instruments and
eligible liabilities instruments sufficient to remedy the failure; or
(e) an exercise of the power referred to in paragraph 1 leads to negative spill-over effects for part of the banking
sector, thereby potentially undermining financial stability.
Where the exception referred to in the first subparagraph applies, the resolution authority shall notify the
competent authority of its decision and shall explain its assessment in writing.
Every month, the resolution authority shall repeat its assessment of whether the exception referred to in the first
subparagraph applies.
4. The M-MDA shall be calculated by multiplying the sum calculated in accordance with paragraph 5 by the
factor determined in accordance with paragraph 6. The M-MDA shall be reduced by any amount resulting from
any of the actions referred to in points (a), (b) or (c) of paragraph 1.
5.

The sum to be multiplied in accordance with paragraph 4 shall consist of:

(a) any interim profits not included in Common Equity Tier 1 capital pursuant to Article 26(2) of Regulation (EU)
No 575/2013, net of any distribution of profits or any payment resulting from the actions referred to in
points (a), (b) or (c) of paragraph 1 of this Article;
plus
(b) any year-end profits not included in Common Equity Tier 1 capital pursuant to Article 26(2) of Regulation
(EU) No 575/2013, net of any distribution of profits or any payment resulting from the actions referred to in
points (a), (b) or (c) of paragraph 1 of this Article;
minus
(c) amounts which would be payable by tax if the items specified in points (a) and (b) of this paragraph were to be
retained.
6.

The factor referred to in paragraph 4 shall be determined as follows:

(a) where the Common Equity Tier 1 capital maintained by the entity which is not used to meet any of the
requirements set out in Article 92a of Regulation (EU) No 575/2013 and in Articles 45c and 45d of this
Directive, expressed as a percentage of the total risk exposure amount calculated in accordance with
Article 92(3) of Regulation (EU) No 575/2013, is within the first (that is, the lowest) quartile of the combined
buffer requirement, the factor shall be 0;
(b) where the Common Equity Tier 1 capital maintained by the entity which is not used to meet any of the
requirements set out in Article 92a of Regulation (EU) No 575/2013 and in Articles 45c and 45d of this
Directive, expressed as a percentage of the total risk exposure amount calculated in accordance with
Article 92(3) of Regulation (EU) No 575/2013, is within the second quartile of the combined buffer
requirement, the factor shall be 0,2;
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(c) where the Common Equity Tier 1 capital maintained by the entity which is not used to meet the requirements
set out in Article 92a of Regulation (EU) No 575/2013 and in Articles 45c and 45d of this Directive, expressed
as a percentage of the total risk exposure amount calculated in accordance with Article 92(3) of Regulation
(EU) No 575/2013, is within the third quartile of the combined buffer requirement, the factor shall be 0,4;
(d) where the Common Equity Tier 1 capital maintained by the entity which is not used to meet the requirements
set out in Article 92a of Regulation (EU) No 575/2013 and in Articles 45c and 45d of this Directive, expressed
as a percentage of the total risk exposure amount calculated in accordance with Article 92(3) of Regulation
(EU) No 575/2013, is within the fourth (that is, the highest) quartile of the combined buffer requirement, the
factor shall be 0,6;
The lower and upper bounds of each quartile of the combined buffer requirement shall be calculated as follows:
Lower bound of quartile ¼

Combined buffer requirement
� ðQn − 1Þ
4

Upper bound of quartile ¼

Combined buffer requirement
� Qn
4

where “Qn” = the ordinal number of the quartile concerned.’;
(7) Article 17 is amended as follows:
(a) paragraph 1 is replaced by the following:
‘1. Member States shall ensure that when, pursuant to an assessment of resolvability for an entity carried out
in accordance with Articles 15 and 16, a resolution authority, after consulting the competent authority,
determines that there are substantive impediments to the resolvability of that entity, that resolution authority
shall notify in writing that determination to the entity concerned, to the competent authority and to the
resolution authorities of the jurisdictions in which significant branches are located.’;
(b) paragraphs 3 and 4 are replaced by the following:
‘3. Within four months of the date of receipt of a notification made in accordance with paragraph 1, the
entity shall propose to the resolution authority possible measures to address or remove the substantive
impediments identified in the notification.
The entity shall, within two weeks of the date of receipt of a notification made in accordance with paragraph 1
of this Article, propose to the resolution authority possible measures and the timeline for their implementation
to ensure that the entity complies with Article 45e or 45f of this Directive and the combined buffer
requirement, where a substantive impediment to resolvability is due to either of the following situations:
(a) the entity meets the combined buffer requirement when considered in addition to each of the requirements
referred to points (a), (b) and (c) of Article 141a(1) of Directive 2013/36/EU, but it does not meet the
combined buffer requirement when considered in addition to the requirements referred to in Articles 45c
and 45d of this Directive when calculated in accordance with point (a) of Article 45(2) of this Directive; or
(b) the entity does not meet the requirements referred to in Articles 92a and 494 of Regulation (EU)
No 575/2013 or the requirements referred to in Articles 45c and 45d of this Directive.
The timeline for the implementation of measures proposed under the second subparagraph shall take into
account the reasons for the substantive impediment.
The resolution authority, after consulting the competent authority, shall assess whether the measures proposed
under the first and second subparagraphs effectively address or remove the substantive impediment in
question.
4.
Where the resolution authority finds that the measures proposed by an entity in accordance with
paragraph 3 do not effectively reduce or remove the impediments in question, it shall, either directly or
indirectly through the competent authority, require the entity to take alternative measures that may achieve
that objective, and notify in writing those measures to the entity, which shall propose within one month a plan
to comply with them.
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In identifying alternative measures, the resolution authority shall demonstrate how the measures proposed by
the entity would not be able to remove the impediments to resolvability and how the alternative measures
proposed are proportionate in removing them. The resolution authority shall take into account the threat that
those impediments to resolvability present for financial stability and the effect of the measures on the business
of the entity, its stability and its ability to contribute to the economy.’;

(c) paragraph 5 is amended as follows:
(i)

in points (a), (b), (d), (e), (g) and (h) the word ‘institution’ is replaced by the word ‘entity’;

(ii) the following point is inserted:
‘(ha) require an institution or an entity referred to in point (b), (c) or (d) of Article 1(1) of this Directive to
submit a plan to restore compliance with the requirements of Articles 45e or 45f of this Directive,
expressed as a percentage of the total risk exposure amount calculated in accordance with
Article 92(3) of Regulation (EU) No 575/2013 and, where applicable, with the combined buffer
requirement and with the requirements referred to in Article 45e or 45f of this Directive, expressed
as a percentage of the total exposure measure referred to in Articles 429 and 429a of Regulation
(EU) No 575/2013;’;
(iii) points (i), (j) and (k) are replaced by the following:
‘(i) require an institution or entity referred to in point (b), (c) or (d) of Article 1(1) to issue eligible
liabilities to meet the requirements of Article 45e or Article 45f;
(j)

require an institution or entity referred to in point (b), (c) or (d) of Article 1(1), to take other steps to
meet the minimum requirement for own funds and eligible liabilities under Article 45e or Article 45f,
including in particular to attempt to renegotiate any eligible liability, additional Tier 1 instrument or
Tier 2 instrument it has issued, with a view to ensuring that any decision of the resolution authority
to write down or convert that liability or instrument would be effected under the law of the
jurisdiction governing that liability or instrument;

(ja) for the purpose of ensuring ongoing compliance with Article 45e or Article 45f, require an institution
or entity referred to in point (b), (c) or (d) of Article 1(1), to change the maturity profile of:
(i) own funds instruments, after having obtained the agreement of the competent authority, and
(ii) eligible liabilities referred to in Article 45b and in point (a) of Article 45f(2);
(k) where an entity is the subsidiary of a mixed-activity holding company, requiring that the mixedactivity holding company set up a separate financial holding company to control the entity, if
necessary in order to facilitate the resolution of the entity and to avoid the application of the
resolution tools and the exercise of the powers referred to in Title IV having an adverse effect on the
non-financial part of the group.’;
(d) paragraph 7 is replaced by the following:
‘7. Before identifying any measure referred to in paragraph 4, the resolution authority, after consulting the
competent authority and, if appropriate, the designated national macroprudential authority, shall duly consider
the potential effect of those measures on the particular entity, on the internal market for financial services, and
on the financial stability in other Member States and in the Union as a whole.’;

(8) in Article 18, paragraphs 1 to 7 are replaced by the following:
‘1. The group-level resolution authority together with the resolution authorities of subsidiaries, after consulting
the supervisory college and the resolution authorities of the jurisdictions in which significant branches are located
insofar as is relevant to the significant branch, shall consider the assessment required by Article 16 within the
resolution college and shall take all reasonable steps to reach a joint decision on the application of measures
identified in accordance with Article 17(4) in relation to all resolution entities and their subsidiaries that are
entities referred to in Article 1(1) and are part of the group.

7.6.2019

EN

Official Journal of the European Union

L 150/311

2. The group-level resolution authority, in cooperation with the consolidating supervisor and EBA in accordance
with Article 25(1) of Regulation (EU) No 1093/2010, shall prepare and submit a report to the Union parent
undertaking, to the resolution authorities of subsidiaries, which shall provide it to the subsidiaries within their
remit, and to the resolution authorities of jurisdictions in which significant branches are located. The report shall
be prepared after consulting the competent authorities, and shall analyse the substantive impediments to the
effective application of the resolution tools and the exercising of the resolution powers in relation to the group,
and also in relation to resolution groups where a group is composed of more than one resolution group. The
report shall consider the impact on the group's business model and recommend any proportionate and targeted
measures that, in the view of the group-level resolution authority, are necessary or appropriate to remove those
impediments.
Where an impediment to the resolvability of the group is due to a situation of a group entity referred to in the
second subparagraph of Article 17(3), the group-level resolution authority shall notify its assessment of that
impediment to the Union parent undertaking after consulting the resolution authority of the resolution entity and
the resolution authorities of its subsidiary institutions.
3. Within four months of the date of receipt of the report, the Union parent undertaking may submit
observations and propose to the group-level resolution authority alternative measures to remedy the impediments
identified in the report.
Where the impediments identified in the report are due to a situation of a group entity referred to in the second
subparagraph of Article 17(3) of this Directive, the Union parent undertaking shall, within two weeks of the date
of receipt of a notification made in accordance with the second subparagraph of paragraph 2 of this Article,
propose to the group-level resolution authority possible measures and the timeline for their implementation to
ensure that the group entity complies with the requirements referred to in Articles 45e or 45f of this Directive
expressed as a percentage of the total risk exposure amount calculated in accordance with Article 92(3) of
Regulation (EU) No 575/2013 and, where applicable, with the combined buffer requirement, and with the
requirements referred to in Article 45e and 45f of this Directive expressed as a percentage of the total exposure
measure referred to in Articles 429 and 429a of Regulation (EU) No 575/2013.
The timeline for the implementation of measures proposed under the second subparagraph shall take into account
the reasons for the substantive impediment. The resolution authority, after consulting the competent authority,
shall assess whether those measures effectively address or remove the substantive impediment.
4. The group-level resolution authority shall communicate any measure proposed by the Union parent
undertaking to the consolidating supervisor, EBA, the resolution authorities of the subsidiaries and the resolution
authorities of the jurisdictions in which significant branches are located insofar as is relevant to the significant
branch. The group-level resolution authorities and the resolution authorities of the subsidiaries, after consulting the
competent authorities and the resolution authorities of jurisdictions in which significant branches are located, shall
do everything within their power to reach a joint decision within the resolution college regarding the identification
of substantive impediments, and if necessary, the assessment of the measures proposed by the Union parent
undertaking and the measures required by the authorities in order to address or remove the impediments, which
shall take into account the potential impact of the measures in all Member States where the group operates.
5. The joint decision shall be reached within four months of submission of any observations by the Union
parent undertaking. Where the Union parent undertaking has not submitted any observations, the joint decision
shall be reached within one month from the expiry of the four-month period referred to in the first subparagraph
of paragraph 3.
The joint decision concerning the impediment to resolvability due to a situation referred to in the second
subparagraph of Article 17(3) shall be reached within two weeks of the submission of any observations by the
Union parent undertaking in accordance with paragraph 3 of this Article.
The joint decision shall be reasoned and set out in a document which shall be provided by the group-level
resolution authority to the Union parent undertaking.
EBA may, at the request of a resolution authority, assist the resolution authorities in reaching a joint decision in
accordance with point (c) of the second paragraph of Article 31 of Regulation (EU) No 1093/2010.
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6. In the absence of a joint decision within the relevant period referred to in paragraph 5, the group-level
resolution authority shall make its own decision on the appropriate measures to be taken in accordance with
Article 17(4) at the group level.

The decision shall be fully reasoned and shall take into account the views and reservations of other resolution
authorities. The decision shall be provided to the Union parent undertaking by the group-level resolution authority.

If, at the end of the relevant period referred to in paragraph 5 of this Article, a resolution authority has referred
a matter mentioned in paragraph 9 of this Article to EBA in accordance with Article 19 of Regulation (EU)
No 1093/2010, the group-level resolution authority shall defer its decision and await any decision that EBA may
take in accordance with Article 19(3) of that Regulation, and shall take its decision in accordance with the decision
of EBA. The relevant period referred to in paragraph 5 of this Article shall be deemed to be the conciliation period
within the meaning of Regulation (EU) No 1093/2010. EBA shall take its decision within one month. The matter
shall not be referred to EBA after the end of the relevant period referred to in paragraph 5 of this Article or after
a joint decision has been reached. In the absence of an EBA decision, the decision of the group-level resolution
authority shall apply.

6a. In the absence of a joint decision within the relevant period referred to in paragraph 5 of this Article, the
resolution authority of the relevant resolution entity shall make its own decision on the appropriate measures to be
taken in accordance with Article 17(4) at the resolution group level.

The decision referred to in the first subparagraph shall be fully reasoned and shall take into account the views and
reservations of resolution authorities of other entities of the same resolution group and the group-level resolution
authority. The decision shall be provided to the resolution entity by the relevant resolution authority.

If, at the end of the relevant period referred to in paragraph 5 of this Article, a resolution authority has referred
a matter mentioned in paragraph 9 of this Article to EBA in accordance with Article 19 of Regulation (EU)
No 1093/2010, the resolution authority of the resolution entity shall defer its decision and await any decision that
EBA may take in accordance with Article 19(3) of that Regulation, and shall take its decision in accordance with
the decision of EBA. The relevant period referred to in paragraph 5 of this Article shall be deemed to be the
conciliation period within the meaning of Regulation (EU) No 1093/2010. EBA shall take its decision within one
month. The matter shall not be referred to EBA after the end of the relevant period referred to in paragraph 5 of
this Article or after a joint decision has been reached. In the absence of an EBA decision, the decision of the
resolution authority of the resolution entity shall apply.

7. In the absence of a joint decision, the resolution authorities of subsidiaries that are not resolution entities
shall make their own decisions on the appropriate measures to be taken by subsidiaries at individual level in
accordance with Article 17(4).

The decision shall be fully reasoned and shall take into account the views and reservations of the other resolution
authorities. The decision shall be provided to the subsidiary concerned and to the resolution entity of the same
resolution group, to the resolution authority of that resolution entity and, where different, to the group-level
resolution authority.

If, at the end of the relevant period referred to in paragraph 5 of this Article, a resolution authority has referred
a matter mentioned in paragraph 9 of this Article to EBA in accordance with Article 19 of Regulation (EU)
No 1093/2010, the resolution authority of the subsidiary shall defer its decision and await any decision that EBA
may take in accordance with Article 19(3) of that Regulation, and shall take its decision in accordance with the
decision of EBA. The relevant period referred to in paragraph 5 of this Article shall be deemed to be the
conciliation period within the meaning of Regulation (EU) No 1093/2010. EBA shall take its decision within one
month. The matter shall not be referred to EBA after the end of the relevant period referred to in paragraph 5 of
this Article or after a joint decision has been reached. In the absence of an EBA decision, the decision of the
resolution authority of the subsidiary shall apply.’;
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(9) in Article 32(1), point (b) is replaced by the following:
‘(b) having regard to timing and other relevant circumstances, there is no reasonable prospect that any alternative
private sector measures, including measures by an IPS, or supervisory action, including early intervention
measures or the write down or conversion of relevant capital instruments and eligible liabilities in accordance
with Article 59(2) taken in respect of the institution, would prevent the failure of the institution within
a reasonable timeframe;’;
(10) the following Articles are inserted:
‘Article 32a
Conditions for resolution with regard to a central body and credit institutions permanently affiliated to
a central body
Member States shall ensure that resolution authorities may take a resolution action in relation to a central body
and all credit institutions permanently affiliated to it that are part of the same resolution group when that
resolution group complies as a whole with the conditions established in Article 32(1).
Article 32b
Insolvency proceedings in respect of institutions and entities that are not subject to resolution action
Member States shall ensure that an institution or entity referred to in points (b), (c) or (d) of Article 1(1) in relation
to which the resolution authority considers that the conditions in points (a) and (b) of Article 32(1) are met, but
that a resolution action would not be in the public interest in accordance with point (c) of Article 32(1), shall be
wound up in an orderly manner in accordance with the applicable national law.’;
(11) in Article 33, paragraphs 2, 3 and 4 are replaced by the following:
‘2. Member States shall ensure that resolution authorities take a resolution action in relation to an entity referred
to in point (c) or (d) of Article 1(1), when that entity meets the conditions laid down in Article 32(1).
3. Where the subsidiary institutions of a mixed-activity holding company are held directly or indirectly by an
intermediate financial holding company, the resolution plan shall provide that the intermediate financial holding
company is identified as a resolution entity and Member States shall ensure that resolution actions for the purposes
of group resolution are taken in relation to the intermediate financial holding company. Member States shall ensure
that resolution authorities do not take resolution actions for the purposes of group resolution in relation to the
mixed-activity holding company.
4. Subject to paragraph 3 of this Article and notwithstanding the fact that an entity referred to in point (c) or
(d) of Article 1(1) does not meet the conditions laid down in Article 32(1), resolution authorities may take
resolution action with regard to an entity referred to in point (c) or (d) of Article 1(1) where all of the following
conditions are fulfilled:
(a) the entity is a resolution entity;
(b) one or more of the subsidiaries of the entity that are institutions, but not resolution entities, comply with the
conditions laid down in Article 32(1);
(c) assets and liabilities of the subsidiaries referred to in point (b) are such that the failure of those subsidiaries
threatens the resolution group as a whole, and resolution action with regard to the entity is necessary either for
the resolution of such subsidiaries which are institutions or for the resolution of the relevant resolution group
as a whole.’;
(12) the following Article is inserted:
‘Article 33a
Power to suspend certain obligations
1. Member States shall ensure that resolution authorities, after consulting the competent authorities, which shall
reply in a timely manner, have the power to suspend any payment or delivery obligations pursuant to any contract
to which an institution or an entity referred to in points (b), (c) or (d) of Article 1(1) is a party, where all of the
following conditions are met:
(a) a determination that the institution or entity is failing or likely to fail has been made under point (a) of
Article 32(1);
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(b) there is no immediately available private sector measure referred to in point (b) of Article 32(1) that would
prevent the failure of the institution or entity;
(c) the exercise of the power to suspend is deemed necessary to avoid the further deterioration of the financial
conditions of the institution or entity; and
(d) the exercise of the power to suspend is either:
(i) necessary to reach the determination provided for in point (c) of Article 32(1); or
(ii) necessary to choose the appropriate resolution actions or to ensure the effective application of one or more
resolution tools.
2. The power referred to in paragraph 1 of this Article shall not apply to payment or delivery obligations to the
following:
(a) systems and operators of systems designated in accordance with Directive 98/26/EC;
(b) CCPs authorised in the Union pursuant to Article 14 of Regulation (EU) No 648/2012 and third-country CCPs
recognised by ESMA pursuant to Article 25 of that Regulation;
(c) central banks.
The resolution authorities shall set the scope of the power referred to in paragraph 1 of this Article having regard
to the circumstances of each case. In particular, resolution authorities shall carefully assess the appropriateness of
extending the suspension to eligible deposits according to the definition in point (4) of Article 2(1) of Directive
2014/49/EU, especially to covered deposits held by natural persons and micro, small and medium-sized
enterprises.
3. Member States may provide that where the power to suspend payment or delivery obligations is exercised in
respect of eligible deposits, resolution authorities ensure that depositors have access to an appropriate daily amount
from those deposits.
4. The period of the suspension pursuant to paragraph 1 shall be as short as possible and shall not exceed the
minimum period of time that the resolution authority considers necessary for the purposes indicated in points (c)
and (d) of paragraph 1 and in any event shall not last longer than the period from the publication of a notice of
suspension pursuant to paragraph 8 to midnight in the Member State of the resolution authority of the institution
or entity at the end of the business day following the day of the publication.
At the expiry of the period of suspension referred to in the first subparagraph, the suspension shall cease to have
effect.
5. When exercising the power referred to in paragraph 1 of this Article, resolution authorities shall have regard
to the impact the exercise of that power might have on the orderly functioning of financial markets and shall
consider the existing national rules, as well as supervisory and judicial powers, to safeguard creditors' rights and
equal treatment of creditors in normal insolvency proceedings. Resolution authorities shall in particular have
regard to the potential application of national insolvency proceedings to the institution or entity as a result of the
determination in point (c) of Article 32(1) and shall make the arrangements they deem appropriate to ensure
adequate coordination with the national administrative or judicial authorities.
6. When payment or delivery obligations under a contract are suspended pursuant to paragraph 1, the payment
or delivery obligations of any counterparties to that contract shall be suspended for the same period of time.
7. A payment or delivery obligation that would have been due during the period of the suspension shall be due
immediately upon expiry of that period.
8. Member States shall ensure that resolution authorities notify the institution or the entity referred to in
point (b), (c) or (d) of Article 1(1) and the authorities referred to in points (a) to (h) of Article 83(2) without delay
when exercising the power referred to in paragraph 1 of this Article after a determination has been made that the
institution is failing or likely to fail pursuant to point (a) of Article 32(1) and before the resolution decision is
taken.
The resolution authority shall publish or ensure the publication of the order or instrument by which obligations
are suspended under this Article and the terms and period of suspension, by the means referred to in Article 83(4).
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9. This Article is without prejudice to the provisions contained in the national law of Member States granting
powers to suspend payment or delivery obligations of the institutions and entities referred to in paragraph 1 of this
Article before a determination is made that those institutions or entities are failing or likely to fail under point (a)
of Article 32(1) or to suspend payment or delivery obligations of institutions or entities which are to be wound up
under normal insolvency proceedings, and that exceed the scope and duration provided for in this Article. Such
powers shall be exercised in accordance with the scope, duration and conditions provided for in the relevant
national laws. The conditions provided for in this Article shall be without prejudice to the conditions related to
such power of suspension payment or delivery obligations.
10. Member States shall ensure that when a resolution authority exercises the power to suspend payment or
delivery obligations with respect to an institution or an entity referred to in points (b), (c) or (d) of Article 1(1)
pursuant to paragraph 1 of this Article, the resolution authority is also able, for the duration of that suspension, to
exercise the power to:
(a) restrict secured creditors of that institution or entity from enforcing security interests in relation to any of the
assets of that institution or entity for the same duration, in which case Article 70(2), (3) and (4) shall apply;
and
(b) suspend the termination rights of any party to a contract with that institution or entity for the same duration,
in which case Article 71(2) to (8) shall apply.
11. In the event that, after making a determination that an institution or entity is failing or likely to fail
pursuant to point (a) of Article 32(1), a resolution authority has exercised the power to suspend payment or
delivery obligations in the circumstances set out in paragraph 1 or 10 of this Article, and if resolution action is
subsequently taken with respect to that institution or entity, the resolution authority shall not exercise its powers
under Article 69(1), 70(1) or 71(1) with respect to that institution or entity.’;
(13) Article 36 is amended as follows:
(a) in paragraph 1, the words ‘capital instruments’ are replaced by the words ‘capital instruments and eligible
liabilities in accordance with Article 59’;
(b) paragraph 4 is amended as follows:
(i) the words ‘capital instruments’ are replaced by the words ‘capital instruments and eligible liabilities in
accordance with Article 59’;
(ii) in point (d), the words ‘eligible liabilities’ are replaced by the words ‘bail-inable liabilities’;
(c) in paragraphs 5, 12 and 13, the words ‘capital instruments’ are replaced by the words ‘capital instruments and
eligible liabilities in accordance with Article 59’;
(14) Article 37 is amended as follows:
(a) in paragraph 2, the words ‘capital instruments’ are replaced by the words ‘capital instruments and eligible
liabilities’;
(b) in point (a) of paragraph 10, the words ‘eligible liabilities’ are replaced by the words ‘bail-inable liabilities’;
(15) Article 44 is amended as follows:
(a) paragraph 2 is amended as follows:
(i)

point (f) is replaced by the following:
‘(f) liabilities with a remaining maturity of less than seven days, owed to systems or operators of systems
designated in accordance with Directive 98/26/EC or to their participants and arising from the parti
cipation in such a system, or to CCPs authorised in the Union pursuant to Article 14 of Regulation
(EU) No 648/2012 and third-country CCPs recognised by ESMA pursuant to Article 25 of that
Regulation;’;
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(ii) the following point is added:
‘(h) liabilities to institutions or entities referred to in point (b), (c) or (d) of Article 1(1) that are part of the
same resolution group without being themselves resolution entities, regardless of their maturities,
except where those liabilities rank below ordinary unsecured liabilities under the relevant national law
governing normal insolvency proceedings applicable on the date of transposition of this Directive; in
cases where that exception applies, the resolution authority of the relevant subsidiary that is not
a resolution entity shall assess whether the amount of items complying with Article 45f(2) is sufficient
to support the implementation of the preferred resolution strategy.’;
(iii) in the fifth subparagraph, the words ‘liabilities eligible for a bail-in tool’ are replaced by the words ‘bailinable liabilities’;
(b) in paragraph 3, the second subparagraph is replaced by the following:
‘Resolution authorities shall carefully assess whether liabilities to institutions or entities referred to in point (b),
(c) or (d) of Article 1(1) that are part of the same resolution group without being themselves resolution entities
and that are not excluded from the application of the write down and conversion powers under point (h) of
paragraph (2) of this Article should be excluded or partially excluded under points (a) to (d) of the first
subparagraph of this paragraph to ensure the effective implementation of the resolution strategy.
Where a resolution authority decides to exclude or partially exclude a bail-inable liability or class of bail-inable
liabilities under this paragraph, the level of write down or conversion applied to other bail-inable liabilities may
be increased to take account of such exclusions, provided that the level of write down and conversion applied
to other bail-inable liabilities complies with the principle in point (g) of Article 34(1).’;
(c) paragraph 4 is replaced by the following:
‘4. Where a resolution authority decides to exclude or partially exclude a bail-inable liability or class of bailinable liabilities pursuant to this Article, and the losses that would have been borne by those liabilities have not
been passed on fully to other creditors, the resolution financing arrangement may make a contribution to the
institution under resolution to do one or both of the following:
(a) cover any losses which have not been absorbed by bail-inable liabilities and restore the net asset value of
the institution under resolution to zero in accordance with point (a) of Article 46(1);
(b) purchase shares or other instruments of ownership or capital instruments in the institution under
resolution, in order to recapitalise the institution in accordance with point (b) of Article 46(1).’;
(d) in point (a) of paragraph 5, the words ‘eligible liabilities’ are replaced by the words ‘bail-inable liabilities’;
(16) the following Article is inserted:
‘Article 44a
Selling of subordinated eligible liabilities to retail clients
1. Member States shall ensure that a seller of eligible liabilities which meet all conditions referred to in
Article 72a of Regulation (EU) No 575/2013 except for point (b) of Article 72a(1) and paragraphs 3 to 5 of
Article 72b of that Regulation sells such liabilities to a retail client, as defined in point 11 of Article 4(1) of
Directive 2014/65/EU, only where all of the following conditions are fulfilled:
(a) the seller has performed a suitability test in accordance with Article 25(2) of Directive 2014/65/EU;
(b) the seller is satisfied, on the basis of the test referred to in point (a), that such eligible liabilities are suitable for
that retail client;
(c) the seller documents the suitability in accordance with Article 25(6) of Directive 2014/65/EU.
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Notwithstanding the first subparagraph, Member States may provide that the conditions laid down in points (a) to
(c) of that subparagraph shall apply to sellers of other instruments qualifying as own funds or bail-inable liabilities.
2. Where the conditions set out in paragraph 1 are fulfilled and the financial instrument portfolio of that retail
client does not, at the time of the purchase, exceed EUR 500 000 the seller shall ensure, on the basis of the
information provided by the retail client in accordance with paragraph 3, that both of the following conditions are
met at the time of the purchase:
(a) the retail client does not invest an aggregate amount exceeding 10 % of that client's financial instrument
portfolio in liabilities referred to in paragraph 1;
(b) that initial investment amount invested in one or more liabilities instruments referred to in paragraph 1 is at
least EUR 10 000.
3. The retail client shall provide the seller with accurate information on the retail client's financial instrument
portfolio, including any investments in liabilities referred to in paragraph 1.
4. For the purposes of paragraphs 2 and 3, the retail client's financial instrument portfolio shall include cash
deposits and financial instruments, but shall exclude any financial instruments that have been given as collateral.
5. Without prejudice to Article 25 of Directive 2014/65/EU, and by way of derogation from the requirements
set out in paragraphs 1 to 4 of this Article, Member States may set a minimum denomination amount of at least
EUR 50 000 for liabilities referred to in paragraph 1, taking into account the market conditions and practices of
that Member State as well as existing consumer protection measures within the jurisdiction of that Member State.
6. Where the value of total assets of entities referred to in Article 1(1) that are established in a Member State
and are subject to the requirement referred to in Article 45e does not exceed EUR 50 billion, that Member State
may, by way of derogation from the requirements set out in paragraphs 1 to 5 of this Article, apply only the
requirement set out in paragraph 2(b) of this Article.
7. Member States shall not be required to apply this Article to liabilities referred to in paragraph 1 issued
before 28 December 2020.’;
(17) Article 45 is replaced by the following Articles:
‘Article 45
Application and calculation of the minimum requirement for own funds and eligible liabilities
1. Member States shall ensure that institutions and entities referred to in points (b), (c) and (d) of Article 1(1)
meet, at all times, the requirements for own funds and eligible liabilities where required by and in accordance with
this Article and Articles 45a to 45i.
2. The requirement referred to in paragraph 1 of this Article shall be calculated in accordance with
Article 45c(3), (5) or (7), as applicable, as the amount of own funds and eligible liabilities and expressed as
percentages of:
(a) the total risk exposure amount of the relevant entity referred to in paragraph 1 of this Article, calculated in
accordance with Article 92(3) of Regulation (EU) No 575/2013; and
(b) the total exposure measure of the relevant entity referred to in paragraph 1 of this Article, calculated in
accordance with Articles 429 and 429a of Regulation (EU) No 575/2013.
Article 45a
Exemption from the minimum requirement for own funds and eligible liabilities
1. Notwithstanding Article 45, resolution authorities shall exempt from the requirement laid down in
Article 45(1) mortgage credit institutions financed by covered bonds which are not allowed to receive deposits
under national law, provided that all of the following conditions are met:
(a) those institutions will be wound up in national insolvency proceedings, or in other types of proceedings laid
down for those institutions and implemented in accordance with Article 38, 40 or 42; and
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(b) the proceedings referred to in point (a), ensure that creditors of those institutions, including holders of covered
bonds, where relevant, bear losses in a way that meets the resolution objectives.
2. Institutions exempted from the requirement laid down in Article 45(1) shall not be part of the consolidation
referred to in Article 45e(1).
Article 45b
Eligible liabilities for resolution entities
1. Liabilities shall be included in the amount of own funds and eligible liabilities of resolution entities only
where they satisfy the conditions referred to in the following Articles of Regulation (EU) No 575/2013:
(a) Article 72a;
(b) Article 72b, with the exception of point (d) of paragraph 2; and
(c) Article 72c.
By way of derogation from the first subparagraph of this paragraph, where this Directive refers to the requirements
in Article 92a or Article 92b of Regulation (EU) No 575/2013, for the purpose of those Articles, eligible liabilities
shall consist of eligible liabilities as defined in Article 72k of that Regulation and determined in accordance with
Chapter 5a of Title I of Part Two of that Regulation.
2. Liabilities that arise from debt instruments with embedded derivatives, such as structured notes, that meet the
conditions of the first subparagraph of paragraph 1, except for point (l) of Article 72a(2) of Regulation (EU)
No 575/2013, shall be included in the amount of own funds and eligible liabilities only where one of the following
conditions is met:
(a) the principal amount of the liability arising from the debt instrument is known at the time of issue, is fixed or
increasing, and is not affected by an embedded derivative feature, and the total amount of the liability arising
from the debt instrument, including the embedded derivative, can be valued on a daily basis by reference to an
active and liquid two-way market for an equivalent instrument without credit risk, in accordance with
Articles 104 and 105 of Regulation (EU) No 575/2013; or
(b) the debt instrument includes a contractual term that specifies that the value of the claim in cases of the
insolvency of the issuer and of the resolution of the issuer is fixed or increasing, and does not exceed the
initially paid-up amount of the liability.
Debt instruments referred to in the first subparagraph, including their embedded derivatives, shall not be subject to
any netting agreement and the valuation of such instruments shall not be subject to Article 49(3).
The liabilities referred to in the first subparagraph shall only be included in the amount of own funds and eligible
liabilities with respect to the part of the liability that corresponds to the principal amount referred to in point (a)
of that subparagraph or to the fixed or increasing amount referred to in point (b) of that subparagraph.
3. Where liabilities are issued by a subsidiary established in the Union to an existing shareholder that is not part
of the same resolution group, and that subsidiary is part of the same resolution group as the resolution entity,
those liabilities shall be included in the amount of own funds and eligible liabilities of that resolution entity,
provided that all of the following conditions are met:
(a) they are issued in accordance with point (a) of Article 45f(2);
(b) the exercise of the write down or conversion power in relation to those liabilities in accordance with
Articles 59 or 62 does not affect the control of the subsidiary by the resolution entity;
(c) those liabilities do not exceed an amount determined by subtracting:
(i) the sum of the liabilities issued to and bought by the resolution entity either directly or indirectly through
other entities in the same resolution group and the amount of own funds issued in accordance with
point (b) of Article 45f(2) from
(ii) the amount required in accordance with Article 45f(1).
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4. Without prejudice to the minimum requirement in Article 45c(5) or point (a) of Article 45d(1), resolution
authorities shall ensure that a part of the requirement referred to in Article 45e equal to 8 % of the total liabilities,
including own funds, shall be met by resolution entities that are G-SIIs or resolution entities that are subject to
Article 45c(5) or (6) using own funds, subordinated eligible instruments, or liabilities as referred to in paragraph 3
of this Article. The resolution authority may permit that a level lower than 8 % of the total liabilities, including
own funds, but greater than the amount resulting from the application of the formula (1-(X1/X2)) × 8 % of the
total liabilities, including own funds, shall be met by resolution entities that are G-SIIs or resolution entities that are
subject to Article 45c(5) or (6) using own funds, subordinated eligible instruments, or liabilities as referred in
paragraph 3 of this Article, provided that all the conditions set out in Article 72b(3) of Regulation (EU)
No 575/2013 are met, where, in light of the reduction that is possible under Article 72b(3) of that Regulation:
X1 = 3,5 % of the total risk exposure amount calculated in accordance with Article 92(3) of Regulation (EU)
No 575/2013; and
X2 = the sum of 18 % of the total risk exposure amount calculated in accordance with Article 92(3) of Regulation
(EU) No 575/2013 and the amount of the combined buffer requirement.
For resolution entities that are subject to Article 45c(5), where the application of the first subparagraph of this
paragraph leads to a requirement greater than 27 % of the total risk exposure amount, for the resolution entity
concerned, the resolution authority shall limit the part of the requirement referred to in Article 45e which is to be
met using own funds, subordinated eligible instruments, or liabilities as referred to in paragraph 3 of this Article,
to an amount equal to 27 % of the total risk exposure amount, if the resolution authority has assessed that:
(a) access to the resolution financing arrangement is not considered to be an option for resolving that resolution
entity in the resolution plan; and
(b) where point (a) does not apply, the requirement referred to in Article 45e allows that resolution entity to meet
the requirements referred to in Article 44(5) or 44(8) as applicable.
In carrying out the assessment referred to in the second subparagraph, the resolution authority shall also take into
account the risk of disproportionate impact on the business model of the resolution entity concerned.

For resolution entities that are subject to Article 45c(6), the second subparagraph of this paragraph does not apply.

5. For resolution entities that are neither G-SIIs nor resolution entities that are subject to Article 45c(5) or (6),
the resolution authority may decide that a part of the requirement referred to in Article 45e up to the greater of
8 % of the total liabilities, including own funds, of the entity and the formula referred to in paragraph 7, shall be
met using own funds, subordinated eligible instruments, or liabilities as referred to in paragraph 3 of this Article,
provided that the following conditions are met:
(a) non-subordinated liabilities referred to in paragraphs 1 and 2 of this Article have the same priority ranking in
the national insolvency hierarchy as certain liabilities that are excluded from the application of write down and
conversion powers in accordance with Article 44(2) or Article 44(3);
(b) there is a risk that, as a result of a planned application of write-down and conversion powers to nonsubordinated liabilities that are not excluded from the application of write down and conversion powers in
accordance with Article 44(2) or Article 44(3), creditors whose claims arise from those liabilities incur greater
losses than they would incur in a winding up under normal insolvency proceedings;
(c) the amount of own funds and other subordinated liabilities does not exceed the amount necessary to ensure
that the creditors referred to in point (b) do not incur losses above the level of losses that they would
otherwise have incurred in the winding-up under normal insolvency proceedings.
Where the resolution authority determines that, within a class of liabilities which includes eligible liabilities, the
amount of the liabilities that are excluded or reasonably likely to be excluded from the application of write down
and conversion powers in accordance with Article 44(2) or Article 44(3) totals more than 10 % of that class, the
resolution authority shall assess the risk referred to in point (b) of the first subparagraph of this paragraph.

6. For the purposes of paragraphs 4, 5 and 7, derivative liabilities shall be included in total liabilities on the
basis that full recognition is given to counterparty netting rights.
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The own funds of a resolution entity that are used to comply with the combined buffer requirement shall be
eligible to comply with the requirements referred to in paragraphs 4, 5 and 7.
7. By derogation from paragraph 4 of this Article, the resolution authority may decide that the requirement
referred to in Article 45e of this Directive shall be met by resolution entities that are G-SIIs or resolution entities
that are subject to Article 45c(5) or (6) of this Directive using own funds, subordinated eligible instruments, or
liabilities as referred to in paragraph 3 of this Article, to the extent that, due to the obligation of the resolution
entity to comply with the combined buffer requirement and the requirements referred to in Article 92a of
Regulation (EU) No 575/2013, Article 45c(5) and Article 45 e of this Directive, the sum of those own funds,
instruments and liabilities does not exceed the greater of:
(a) 8 % of total liabilities, including own funds, of the entity; or
(b) the amount resulting from the application of the formula Ax2+Bx2+C, where A, B and C are the following
amounts:
A = the amount resulting from the requirement referred to in point (c) of Article 92(1) of Regulation (EU)
No 575/2013;
B = the amount resulting from the requirement referred to in Article 104a of Directive 2013/36/EU;
C = the amount resulting from the combined buffer requirement.
8. Resolution authorities may exercise the power referred to in paragraph 7 of this Article with respect to
resolution entities that are G-SIIs or that are subject to Article 45c(5) or (6), and that meet one of the conditions
set out in the second subparagraph of this paragraph, up to a limit of 30 % of the total number of all resolution
entities that are G-SIIs or that are subject to Article 45c(5) or (6) for which the resolution authority determines the
requirement referred to in Article 45e.
The conditions shall be considered by resolution authorities as follows:
(a) substantive impediments to resolvability have been identified in the preceding resolvability assessment and
either:
(i) no remedial action has been taken following the application of the measures referred to in Article 17(5) in
the timeline required by the resolution authority, or
(ii) the identified substantive impediments cannot be addressed using any of the measures referred to in
Article 17(5), and the exercise of the power referred to in paragraph 7 of this Article would partially or
fully compensate for the negative impact of the substantive impediments on resolvability;
(b) the resolution authority considers that the feasibility and credibility of the resolution entity's preferred
resolution strategy is limited, taking into account the entity's size, its interconnectedness, the nature, scope, risk
and complexity of its activities, its legal status and its shareholding structure; or
(c) the requirement referred to in Article 104a of Directive 2013/36/EU reflects the fact that the resolution entity
that is a G-SII or that is subject to Article 45c(5) or (6) of this Directive is, in terms of riskiness, among the top
20 % of institutions for which the resolution authority determines the requirement referred to in Article 45(1)
of this Directive.
For the purposes of the percentages referred to in the first and second subparagraphs, the resolution authority shall
round the number resulting from the calculation up to the closest whole number.
Member States may, by taking into account the specificities of their national banking sector, including in particular
the number of resolution entities that are G-SIIs or that are subject to Article 45c(5) or (6) for which the national
resolution authority determines the requirement referred to in Article 45e, set the percentage referred to in the first
subparagraph at a level higher than 30 %.
9. The resolution authority shall only take the decisions referred to in paragraph 5 or 7 after consulting the
competent authority.
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When taking those decisions, the resolution authority shall also take into account:
(a) the depth of the market for the resolution entity's own funds instruments and subordinated eligible
instruments, the pricing of such instruments, where they exist, and the time needed to execute any transactions
necessary for the purpose of complying with the decision;
(b) the amount of eligible liabilities instruments that meet all of the conditions referred to in Article 72a of
Regulation (EU) No 575/2013 that have a residual maturity below one year as of the date of the decision, with
a view to making quantitative adjustments to the requirements referred to in paragraphs 5 and 7 of this
Article;
(c) the availability and the amount of instruments that meet all of the conditions referred to in Article 72a of
Regulation (EU) No 575/2013 other than point (d) of Article 72b(2) of that Regulation;
(d) whether the amount of liabilities that are excluded from the application of write down and conversion powers
in accordance with Article 44(2) or (3) and that, in normal insolvency proceedings, rank equally with or below
the highest ranking eligible liabilities is significant in comparison to the own funds and eligible liabilities of the
resolution entity. Where the amount of excluded liabilities does not exceed 5 % of the amount of the own
funds and eligible liabilities of the resolution entity, the excluded amount shall be considered as not being
significant. Above that threshold, the significance of the excluded liabilities shall be assessed by resolution
authorities;
(e) the resolution entity's business model, funding model, and risk profile, as well as its stability and ability to
contribute to the economy; and
(f) the impact of possible restructuring costs on the resolution entity's recapitalisation.
Article 45c
Determination of the minimum requirement for own funds and eligible liabilities
1. The requirement referred to in Article 45(1) shall be determined by the resolution authority, after consulting
the competent authority, on the basis of the following criteria:
(a) the need to ensure that the resolution group can be resolved by the application of the resolution tools to the
resolution entity, including, where appropriate, the bail-in tool, in a way that meets the resolution objectives;
(b) the need to ensure, where appropriate, that the resolution entity and its subsidiaries that are institutions or
entities referred to in points (b), (c) and (d) of Article 1(1) but are not resolution entities have sufficient own
funds and eligible liabilities to ensure that, if the bail-in tool or write down and conversion powers,
respectively, were to be applied to them, losses could be absorbed and that it is possible to restore the total
capital ratio and, as applicable, the leverage ratio, of the relevant entities to a level necessary to enable them to
continue to comply with the conditions for authorisation and to carry on the activities for which they are
authorised under Directive 2013/36/EU or Directive 2014/65/EU;
(c) the need to ensure, if the resolution plan anticipates the possibility for certain classes of eligible liabilities to be
excluded from bail-in pursuant to Article 44(3) of this Directive or to be transferred in full to a recipient under
a partial transfer, that the resolution entity has sufficient own funds and other eligible liabilities to absorb losses
and to restore its total capital ratio and, as applicable, its leverage ratio, to the level necessary to enable it to
continue to comply with the conditions for authorisation and to carry on the activities for which it is
authorised under Directive 2013/36/EU or Directive 2014/65/EU;
(d) the size, the business model, the funding model and the risk profile of the entity;
(e) the extent to which the failure of the entity would have an adverse effect on financial stability, including
through contagion to other institutions or entities, due to the interconnectedness of the entity with those other
institutions or entities or with the rest of the financial system.
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2. Where the resolution plan provides that resolution action is to be taken or that the power to write down and
convert relevant capital instruments and eligible liabilities in accordance with Article 59 is to be exercised in
accordance with the relevant scenario referred to in Article 10(3), the requirement referred to in Article 45(1) shall
equal an amount sufficient to ensure that:
(a) the losses that are expected to be incurred by the entity are fully absorbed (“loss absorption”);
(b) the resolution entity and its subsidiaries that are institutions or entities referred to points (b), (c) and (d) of
Article 1(1) but are not resolution entities are recapitalised to a level necessary to enable them to continue to
comply with the conditions for authorisation, and to carry on the activities for which they are authorised
under Directive 2013/36/EU, Directive 2014/65/EU or an equivalent legislative act for an appropriate period
not longer than one year (“recapitalisation”).
Where the resolution plan provides that the entity is to be wound up under normal insolvency proceedings or
other equivalent national procedures, the resolution authority shall assess whether it is justified to limit the
requirement referred to in Article 45(1) for that entity, so that it does not exceed an amount sufficient to absorb
losses in accordance with point (a) of the first subparagraph.

The assessment by the resolution authority shall, in particular, evaluate the limit referred to in the second
subparagraph as regards any possible impact on financial stability and on the risk of contagion to the financial
system.

3.

For resolution entities, the amount referred to in the first subparagraph of paragraph 2 shall be the following:

(a) for the purpose of calculating the requirement referred to in Article 45(1), in accordance with point (a) of
Article 45(2), the sum of:
(i) the amount of the losses to be absorbed in resolution that corresponds to the requirements referred to in
point (c) of Article 92(1) of Regulation (EU) No 575/2013 and Article 104a of Directive 2013/36/EU of
the resolution entity at the consolidated resolution group level; and
(ii) a recapitalisation amount that allows the resolution group resulting from resolution to restore compliance
with its total capital ratio requirement referred to in point (c) of Article 92(1) of Regulation (EU)
No 575/2013 and its requirement referred to in Article 104a of Directive 2013/36/EU at the consolidated
resolution group level after the implementation of the preferred resolution strategy; and
(b) for the purpose of calculating the requirement referred to in Article 45(1), in accordance with point (b) of
Article 45(2), the sum of:
(i) the amount of the losses to be absorbed in resolution that corresponds to the resolution entity's leverage
ratio requirement referred to in point (d) of Article 92(1) of Regulation (EU) No 575/2013 at the
consolidated resolution group level; and
(ii) a recapitalisation amount that allows the resolution group resulting from resolution to restore compliance
with the leverage ratio requirement referred to in point (d) of Article 92(1) of Regulation (EU)
No 575/2013 at the consolidated resolution group level after the implementation of the preferred
resolution strategy.
For the purposes of point (a) of Article 45(2), the requirement referred to in Article 45(1) shall be expressed in
percentage terms as the amount calculated in accordance with point (a) of the first subparagraph of this paragraph,
divided by the total risk exposure amount.

For the purposes of point (b) of Article 45(2), the requirement referred to in Article 45(1) shall be expressed in
percentage terms as the amount calculated in accordance with point (b) of the first subparagraph of this paragraph,
divided by the total exposure measure.

When setting the individual requirement provided in point (b) of the first subparagraph of this paragraph, the
resolution authority shall take into account the requirements referred to in Articles 37(10), 44(5) and 44(8).
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When setting the recapitalisation amounts referred to in the previous subparagraphs, the resolution authority shall:
(a) use the most recently reported values for the relevant total risk exposure amount or total exposure measure,
adjusted for any changes resulting from resolution actions set out in the resolution plan; and
(b) after consulting the competent authority, adjust the amount corresponding to the current requirement referred
to in Article 104a of Directive 2013/36/EU downwards or upwards to determine the requirement that is to
apply to the resolution entity after the implementation of the preferred resolution strategy.
The resolution authority shall be able to increase the requirement provided in point (a)(ii) of the first subparagraph
by an appropriate amount necessary to ensure that, following resolution, the entity is able to sustain sufficient
market confidence for an appropriate period, which shall not exceed one year.
Where the sixth subparagraph of this paragraph applies, the amount referred to in that subparagraph shall be equal
to the combined buffer requirement that is to apply after the application of the resolution tools, less the amount
referred to in point (a) of point (6) of Article 128 of Directive 2013/36/EU.
The amount referred to in the sixth subparagraph of this paragraph shall be adjusted downwards if, after
consulting the competent authority, the resolution authority determines that it would be feasible and credible for
a lower amount to be sufficient to sustain market confidence and to ensure both the continued provision of critical
economic functions by the institution or entity referred to in points (b), (c) and (d) of Article 1(1) and its access to
funding without recourse to extraordinary public financial support other than contributions from resolution
financing arrangements, in accordance with Article 44(5) and (8) and Article 101(2), after implementation of the
resolution strategy. That amount shall be adjusted upwards if, after consulting the competent authority, the
resolution authority determines that a higher amount is necessary to sustain sufficient market confidence and to
ensure both the continued provision of critical economic functions by the institution or entity referred to in
points (b), (c) and (d) of Article 1(1) and its access to funding without recourse to extraordinary public financial
support other than contributions from resolution financing arrangements, in accordance with Article 44(5) and (8)
and Article 101(2), for an appropriate period which shall not exceed one year.
4. EBA shall develop draft regulatory technical standards specifying the methodology to be used by resolution
authorities to estimate the requirement referred to in Article 104a of Directive 2013/36/EU and the combined
buffer requirement for resolution entities at the resolution group consolidated level where the resolution group is
not subject to those requirements under that Directive.
EBA shall submit those draft regulatory technical standards to the Commission by 28 December 2019.
Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph of this paragraph in accordance with Articles 10 to 14 of Regulation (EU) No 1093/2010.
5. For resolution entities that are not subject to Article 92a of Regulation (EU) No 575/2013 and that are part
of a resolution group the total assets of which exceed EUR 100 billion, the level of the requirement referred to in
paragraph 3 of this Article shall be at least equal to:
(a) 13,5 % when calculated in accordance with point (a) of Article 45(2); and
(b) 5 % when calculated in accordance with point (b) of Article 45(2).
By way of derogation from Article 45b, the resolution entities referred to in the first subparagraph of this
paragraph shall meet a level of the requirement referred to in the first subparagraph of this paragraph that is equal
to 13,5 % when calculated in accordance with point (a) of Article 45(2) and to 5 % when calculated in accordance
with point (b) of Article 45(2) using own funds, subordinated eligible instruments, or liabilities as referred to in
Article 45b(3) of this Directive.
6. A resolution authority may, after consulting the competent authority, decide to apply the requirements laid
down in paragraph 5 of this Article to a resolution entity which is not subject to Article 92a of Regulation (EU)
No 575/2013 and which is part of a resolution group the total assets of which are lower than EUR 100 billion and
which the resolution authority has assessed as reasonably likely to pose a systemic risk in the event of its failure.
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When taking a decision as referred to in the first subparagraph of this paragraph, a resolution authority shall take
into account:
(a) the prevalence of deposits, and the absence of debt instruments, in the funding model;
(b) the extent to which access to the capital markets for eligible liabilities is limited;
(c) the extent to which the resolution entity relies on Common Equity Tier 1 capital to meet the requirement
referred to in Article 45e.
The absence of a decision pursuant to the first subparagraph of this paragraph is without prejudice to any decision
under Article 45b(5).
7. For entities that are not themselves resolution entities, the amount referred to in the first subparagraph of
paragraph 2 shall be the following:
(a) for the purpose of calculating the requirement referred to in Article 45(1), in accordance with point (a) of
Article 45(2), the sum of:
(i) the amount of the losses to be absorbed that corresponds to the requirements referred to in point (c) of
Article 92(1) of Regulation (EU) No 575/2013 and Article 104a of Directive 2013/36/EU of the entity; and
(ii) a recapitalisation amount that allows the entity to restore compliance with its total capital ratio
requirement referred in point (c) of Article 92(1) of Regulation (EU) No 575/2013 and its requirement
referred to in Article 104a of Directive 2013/36/EU after the exercise of the power to write down or
convert relevant capital instruments and eligible liabilities in accordance with Article 59 of this Directive or
after the resolution of the resolution group; and
(b) for the purpose of calculating the requirement referred to in Article 45(1), in accordance with point (b) of
Article 45(2), the sum of:
(i) the amount of the losses to be absorbed that corresponds to the entity's leverage ratio requirement referred
to in point (d) of Article 92(1) of Regulation (EU) No 575/2013; and
(ii) a recapitalisation amount that allows the entity to restore compliance with its leverage ratio requirement
referred to in point (d) of Article 92(1) of Regulation (EU) No 575/2013 after the exercise of the power to
write down or convert relevant capital instruments and eligible liabilities in accordance with Article 59 of
this Directive or after the resolution of the resolution group.
For the purposes of point (a) of Article 45(2), the requirement referred to in Article 45(1) shall be expressed in
percentage terms as the amount calculated in accordance with point (a) of the first subparagraph of this paragraph,
divided by the total risk exposure amount.
For the purposes of point (b) of Article 45(2), the requirement referred to in Article 45(1) shall be expressed in
percentage terms as the amount calculated in accordance with point (b) of the first subparagraph of this paragraph,
divided by the total exposure measure.
When setting the individual requirement provided in point (b) of the first subparagraph of this paragraph, the
resolution authority shall take into account the requirements referred to in Articles 37(10), 44(5) and 44(8).
When setting the recapitalisation amounts referred to in the previous subparagraphs, the resolution authority shall:
(a) use the most recently reported values for the relevant total risk exposure amount or total exposure measure,
adjusted for any changes resulting from actions set out in the resolution plan; and
(b) after consulting the competent authority, adjust the amount corresponding to the current requirement referred
to in Article 104a of Directive 2013/36/EU downwards or upwards to determine the requirement that is to
apply to the relevant entity after the exercise of the power to write down or convert relevant capital
instruments and eligible liabilities in accordance with Article 59 of this Directive or after the resolution of the
resolution group.
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The resolution authority shall be able to increase the requirement provided in point (a)(ii) of the first subparagraph
of this paragraph by an appropriate amount necessary to ensure that, following the exercise of the power to write
down or convert relevant capital instruments and eligible liabilities in accordance with Article 59, the entity is able
to sustain sufficient market confidence for an appropriate period which shall not exceed one year.
Where the sixth subparagraph of this paragraph applies, the amount referred to in that subparagraph shall be equal
to the combined buffer requirement that is to apply after the exercise of the power referred to in Article 59 of this
Directive or after the resolution of the resolution group, less the amount referred to in point (a) of point (6) of
Article 128 of Directive 2013/36/EU.
The amount referred to in the sixth subparagraph of this paragraph shall be adjusted downwards if, after
consulting the competent authority, the resolution authority determines that it would be feasible and credible for
a lower amount to be sufficient to ensure market confidence and to ensure both the continued provision of critical
economic functions by the institution or entity referred to in points (b), (c) and (d) of Article 1(1) and its access to
funding without recourse to extraordinary public financial support other than contributions from resolution
financing arrangements, in accordance with paragraphs 5 and 8 of Article 44 and Article 101(2), after the exercise
of the power referred to in Article 59 or after the resolution of the resolution group. That amount shall be
adjusted upwards if, after consulting the competent authority, the resolution authority determines that a higher
amount is necessary to sustain sufficient market confidence and to ensure both the continued provision of critical
economic functions by the institution or entity referred to in points (b), (c) and (d) of Article 1(1) and its access to
funding without recourse to extraordinary public financial support other than contributions from resolution
financing arrangements, in accordance with Article 44(5) and (8) and Article 101(2) for an appropriate period
which shall not exceed one year.
8. Where the resolution authority expects that certain classes of eligible liabilities are reasonably likely to be
fully or partially excluded from bail-in pursuant to Article 44(3) or might be transferred in full to a recipient under
a partial transfer, the requirement referred to in Article 45(1) shall be met using own funds or other eligible
liabilities that are sufficient to:
(a) cover the amount of excluded liabilities identified in accordance with Article 44(3);
(b) ensure that the conditions referred to in paragraph 2 are fulfilled.
9. Any decision by the resolution authority to impose a minimum requirement of own funds and eligible
liabilities under this Article shall contain the reasons for that decision, including a full assessment of the elements
referred to in paragraphs 2 to 8 of this Article, and shall be reviewed by the resolution authority without undue
delay to reflect any changes in the level of the requirement referred to in Article 104a of Directive 2013/36/EU.
10. For the purposes of paragraphs 3 and 7 of this Article, capital requirements shall be interpreted in
accordance with the competent authority's application of the transitional provisions laid down in Chapters 1, 2
and 4 of Title I of Part Ten of Regulation (EU) No 575/2013 and in the provisions of national legislation exercising
the options granted to the competent authorities by that Regulation.
Article 45d
Determination of the minimum requirement for own funds and eligible liabilities for resolution entities of
G-SIIs and Union material subsidiaries of non-EU G-SIIs
1. The requirement referred to in Article 45(1) for a resolution entity that is a G-SII or part of a G-SII shall
consist of the following:
(a) the requirements referred to in Articles 92a and 494 of Regulation (EU) No 575/2013; and
(b) any additional requirement for own funds and eligible liabilities that has been determined by the resolution
authority specifically in relation to that entity in accordance with paragraph 3 of this Article.
2. The requirement referred to in Article 45(1) for a Union material subsidiary of a non-EU G-SII shall consist of
the following:
(a) the requirements referred to in Articles 92b and 494 of Regulation (EU) No 575/2013; and
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(b) any additional requirement for own funds and eligible liabilities that has been determined by the resolution
authority specifically in relation to that material subsidiary in accordance with paragraph 3 of this Article,
which is to be met using own funds and liabilities that meet the conditions of Articles 45f and 89(2).
3. The resolution authority shall impose an additional requirement for own funds and eligible liabilities referred
to in point (b) of paragraph 1 and point (b) of paragraph 2 only:
(a) where the requirement referred to in point (a) of paragraph 1 or point (a) of paragraph 2 of this Article is not
sufficient to fulfil the conditions set out in Article 45c; and
(b) to an extent that ensures that the conditions set out in Article 45c are fulfilled.
4. For the purposes of Article 45h(2), where more than one G-SII entity belonging to the same G-SII are
resolution entities, the relevant resolution authorities shall calculate the amount referred to in paragraph 3:
(a) for each resolution entity;
(b) for the Union parent entity as if it was the only resolution entity of the G-SII.
5. Any decision by the resolution authority to impose an additional requirement for own funds and eligible
liabilities under point (b) of paragraph 1 of this Article or point (b) of paragraph 2 of this Article shall contain the
reasons for that decision, including a full assessment of the elements referred to in paragraph 3 of this Article, and
shall be reviewed by the resolution authority without undue delay to reflect any changes in the level of the
requirement referred to in Article 104a of Directive 2013/36/EU that applies to the resolution group or the Union
material subsidiary of a non-EU G-SII.
Article 45e
Application of the minimum requirement for own funds and eligible liabilities to resolution entities
1. Resolution entities shall comply with the requirements laid down in Articles 45b to Article 45d on
a consolidated basis at the level of the resolution group.
2. The resolution authority shall determine the requirement referred to in Article 45(1) for a resolution entity at
the consolidated resolution group level in accordance with Article 45h, on the basis of the requirements laid down
in Articles 45b to 45d and on the basis of whether the third-country subsidiaries of the group are to be resolved
separately under the resolution plan.
3. For resolution groups identified in accordance with point (b) of point (83b) of Article 2(1), the relevant
resolution authority shall decide, depending on the features of the solidarity mechanism and of the preferred
resolution strategy, which entities in the resolution group are to be required to comply with Article 45c(3) and (5)
and Article 45d(1), in order to ensure that the resolution group as a whole complies with paragraphs 1 and 2 of
this Article, and how such entities are to do so in conformity with the resolution plan.
Article 45f
Application of the minimum requirement for own funds and eligible liabilities to entities that are not
themselves resolution entities
1. Institutions that are subsidiaries of a resolution entity or of a third-country entity, but are not themselves
resolution entities, shall comply with the requirements laid down in Article 45c on an individual basis.
A resolution authority, after consulting the competent authority, may decide to apply the requirement laid down in
this Article to an entity referred to in points (b), (c) or (d) of Article 1(1) that is a subsidiary of a resolution entity
but is not itself a resolution entity.
By way of derogation from the first subparagraph of this paragraph, Union parent undertakings that are not
themselves resolution entities, but are subsidiaries of third-country entities, shall comply with the requirements laid
down in Articles 45c and 45d on a consolidated basis.
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For resolution groups identified in accordance with point (b) of point (83b) of Article 2(1), those credit institutions
which are permanently affiliated to a central body, but are not themselves resolution entities, a central body which
is not itself a resolution entity, and any resolution entities that are not subject to a requirement under
Article 45e(3), shall comply with Article 45c(7) on an individual basis.
The requirement referred to in Article 45(1) for an entity referred to in this paragraph shall be determined in
accordance with Articles 45h and 89, where applicable, and on the basis of the requirements laid down in
Article 45c.
2. The requirement referred to in Article 45(1) for entities referred to in paragraph 1 of this Article shall be met
using one or more of the following:
(a) liabilities:
(i)

that are issued to and bought by the resolution entity, either directly or indirectly through other entities
in the same resolution group that bought the liabilities from the entity that is subject to this Article, or
are issued to and bought by an existing shareholder that is not part of the same resolution group as long
as the exercise of write down or conversion powers in accordance with Articles 59 to 62 does not affect
the control of the subsidiary by the resolution entity;

(ii)

that fulfil the eligibility criteria referred to in Article 72a of Regulation (EU) No 575/2013, except for
points (b), (c), (k), (l) and (m) of Article 72b(2) and Article 72b(3) to (5) of that Regulation;

(iii) that rank, in normal insolvency proceedings, below liabilities that do not meet the condition referred to
in point (i) and that are not eligible for own funds requirements;
(iv)

that are subject to write down or conversion powers in accordance with Articles 59 to 62 in a manner
that is consistent with the resolution strategy of the resolution group, in particular by not affecting the
control of the subsidiary by the resolution entity;

(v)

the acquisition of ownership of which is not funded directly or indirectly by the entity that is subject to
this Article;

(vi)

the provisions governing which do not indicate explicitly or implicitly that the liabilities would be called,
redeemed, repaid or repurchased early, as applicable, by the entity that is subject to this Article, other
than in the case of the insolvency or liquidation of that entity, and that entity does not otherwise provide
such an indication;

(vii) the provisions governing which do not give the holder the right to accelerate the future scheduled
payment of interest or principal, other than in the case of the insolvency or liquidation of the entity that
is subject to this Article;
(viii) the level of interest or dividend payments, as applicable, due thereon is not amended on the basis of the
credit standing of the entity that is subject to this Article or its parent undertaking;
(b) own funds, as follows:
(i) Common Equity Tier 1 capital, and
(ii) other own funds that:
— are issued to and bought by entities that are included in the same resolution group, or
— are issued to and bought by entities that are not included in the same resolution group as long as the
exercise of write down or conversion powers in accordance with Articles 59 to 62 does not affect the
control of the subsidiary by the resolution entity.
3. The resolution authority of a subsidiary that is not a resolution entity may waive the application of this
Article to that subsidiary where:
(a) both the subsidiary and the resolution entity are established in the same Member State and are part of the
same resolution group;
(b) the resolution entity complies with the requirement referred to in Article 45e;
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(c) there is no current or foreseen material practical or legal impediment to the prompt transfer of own funds or
repayment of liabilities by the resolution entity to the subsidiary in respect of which a determination has been
made in accordance with Article 59(3), in particular where resolution action is taken in respect of the
resolution entity;
(d) the resolution entity satisfies the competent authority regarding the prudent management of the subsidiary and
has declared, with the consent of the competent authority, that it guarantees the commitments entered into by
the subsidiary, or the risks in the subsidiary are of no significance;
(e) the risk evaluation, measurement and control procedures of the resolution entity cover the subsidiary;
(f) the resolution entity holds more than 50 % of the voting rights attached to shares in the capital of the
subsidiary or has the right to appoint or remove a majority of the members of the management body of the
subsidiary.
4. The resolution authority of a subsidiary that is not a resolution entity may also waive the application of this
Article to that subsidiary where:
(a) both the subsidiary and its parent undertaking are established in the same Member State and are part of the
same resolution group;
(b) the parent undertaking complies on a consolidated basis with the requirement referred to in Article 45(1) in
that Member State;
(c) there is no current or foreseen material practical or legal impediment to the prompt transfer of own funds or
repayment of liabilities by the parent undertaking to the subsidiary in respect of which a determination has
been made in accordance with Article 59(3), in particular where resolution action or powers referred to in
Article 59(1) are taken in respect of the parent undertaking;
(d) the parent undertaking satisfies the competent authority regarding the prudent management of the subsidiary
and has declared, with the consent of the competent authority, that it guarantees the commitments entered into
by the subsidiary, or the risks in the subsidiary are of no significance;
(e) the risk evaluation, measurement and control procedures of the parent undertaking cover the subsidiary;
(f) the parent undertaking holds more than 50 % of the voting rights attached to shares in the capital of the
subsidiary or has the right to appoint or remove a majority of the members of the management body of the
subsidiary.
5. Where the conditions laid down in points (a) and (b) of paragraph 3 are met, the resolution authority of
a subsidiary may permit the requirement referred to in Article 45(1) to be met in full or in part with a guarantee
provided by the resolution entity, which fulfils the following conditions:
(a) the guarantee is provided for at least an amount that is equivalent to the amount of the requirement for which
it substitutes;
(b) the guarantee is triggered when the subsidiary is unable to pay its debts or other liabilities as they fall due, or
a determination has been made in accordance with Article 59(3) in respect of the subsidiary, whichever is the
earliest;
(c) the guarantee is collateralised through a financial collateral arrangement as defined in point (a) of Article 2(1)
of Directive 2002/47/EC for at least 50 % of its amount;
(d) the collateral backing the guarantee fulfils the requirements of Article 197 of Regulation (EU) No 575/2013,
which, following appropriately conservative haircuts, is sufficient to cover the amount collateralised as referred
to in point (c);
(e) the collateral backing the guarantee is unencumbered and, in particular, is not used as collateral to back any
other guarantee;
(f) the collateral has an effective maturity that fulfils the same maturity condition as that referred to in
Article 72c(1) of Regulation (EU) No 575/2013; and
(g) there are no legal, regulatory or operational barriers to the transfer of the collateral from the resolution entity
to the relevant subsidiary, including where resolution action is taken in respect of the resolution entity.
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For the purposes of point (g) of the first subparagraph, at the request of the resolution authority, the resolution
entity shall provide an independent written and reasoned legal opinion or shall otherwise satisfactorily demonstrate
that there are no legal, regulatory or operational barriers to the transfer of collateral from the resolution entity to
the relevant subsidiary.
6. EBA shall develop draft regulatory technical standards further specifying methods to avoid that instruments
recognised for the purposes of this Article indirectly subscribed, in part or in full, by the resolution entity hamper
the smooth implementation of the resolution strategy. Such methods are to ensure, in particular, the proper
transfer of losses to the resolution entity and the proper transfer of capital from the resolution entity to entities
that are part of the resolution group but not themselves resolution entities, and provide a mechanism to avoid
double counting of eligible instruments recognised for the purpose of this Article. They shall consist of a deduction
regime or an equivalently robust approach and they shall ensure to entities that are not themselves the resolution
entity an outcome equivalent to that of a full direct subscription by the resolution entity of eligible instruments
recognised for the purpose of this Article.
EBA shall submit those draft regulatory technical standards to the Commission by 28 December 2019.
Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1093/2010.
Article 45g
Waiver for a central body and credit institutions permanently affiliated to a central body
The resolution authority may partially or fully waive the application of Article 45f in respect of a central body or
of a credit institution which is permanently affiliated to a central body, where all of the following conditions are
met:
(a) the credit institution and the central body are subject to supervision by the same competent authority, are
established in the same Member State and are part of the same resolution group;
(b) the commitments of the central body and its permanently affiliated credit institutions are joint and several
liabilities, or the commitments of its permanently affiliated credit institutions are entirely guaranteed by the
central body;
(c) the minimum requirement for own funds and eligible liabilities, and the solvency and liquidity of the central
body and of all of the permanently affiliated credit institutions, are monitored as a whole on the basis of the
consolidated accounts of those institutions;
(d) in the case of a waiver for a credit institution which is permanently affiliated to a central body, the
management of the central body is empowered to issue instructions to the management of the permanently
affiliated institutions;
(e) the relevant resolution group complies with the requirement referred to in Article 45e(3); and
(f) there is no current or foreseen material practical or legal impediment to the prompt transfer of own funds or
repayment of liabilities between the central body and the permanently affiliated credit institutions in the event
of resolution.
Article 45h
Procedure for determining the minimum requirement for own funds and eligible liabilities
1. The resolution authority of the resolution entity, the group-level resolution authority, where different from
the former, and the resolution authorities responsible for the subsidiaries of a resolution group that are subject to
the requirement referred to in Article 45f on an individual basis shall do everything within their power to reach
a joint decision on:
(a) the amount of the requirement applied at the consolidated resolution group level for each resolution entity;
and
(b) the amount of the requirement applied on an individual basis to each entity of a resolution group which is not
a resolution entity.
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The joint decision shall ensure compliance with Articles 45e and 45f and it shall be fully reasoned and provided to:
(a) the resolution entity by its resolution authority;
(b) the entities of a resolution group which are not a resolution entity by the resolution authorities of those
entities;
(c) the Union parent undertaking of the group by the resolution authority of the resolution entity, when that
Union parent undertaking is not itself a resolution entity from the same resolution group.
The joint decision taken in accordance with this Article may provide that, where consistent with the resolution
strategy and sufficient instruments complying with Article 45f(2) have not been bought directly or indirectly by the
resolution entity, the requirements referred to in Article 45c(7) are partially met by the subsidiary in compliance
with Article 45f(2) with instruments issued to and bought by entities not belonging to the resolution group.
2. Where more than one G-SII entity belonging to the same G-SII are resolution entities, the resolution
authorities referred to in paragraph 1 shall discuss and, where appropriate and consistent with the G-SII's
resolution strategy, agree on the application of Article 72e of Regulation (EU) No 575/2013 and any adjustment to
minimise or eliminate the difference between the sum of the amounts referred to in point (a) of Article 45d(4) and
Article 12 of Regulation (EU) No 575/2013 for individual resolution entities and the sum of the amounts referred
to in point (b) of Article 45d(4) and Article 12 of Regulation (EU) No 575/2013.
Such an adjustment may be applied subject to the following:
(a) the adjustment may be applied in respect of differences in the calculation of the total risk exposure amounts
between the relevant Member States by adjusting the level of the requirement;
(b) the adjustment shall not be applied to eliminate differences resulting from exposures between resolution
groups.
The sum of the amounts referred to in point (a) of Article 45d(4) of this Directive and Article 12 of Regulation
(EU) No 575/2013 for individual resolution entities shall not be lower than the sum of the amounts referred to in
point (b) of Article 45d(4) of this Directive and Article 12 of Regulation (EU) No 575/2013.
3. In the absence of such a joint decision within four months, a decision shall be taken in accordance with
paragraphs 4 to 6.
4. Where a joint decision is not taken within four months because of a disagreement concerning a consolidated
resolution group requirement referred to in Article 45e, a decision shall be taken on that requirement by the
resolution authority of the resolution entity after having duly taken into account:
(a) the assessment of entities of the resolution group that are not a resolution entity, performed by the relevant
resolution authorities;
(b) the opinion of the group-level resolution authority, where different from the resolution authority of the
resolution entity.
Where, at the end of the four-month period, any of the resolution authorities concerned has referred the matter to
EBA in accordance with Article 19 of Regulation (EU) No 1093/2010, the resolution authority of the resolution
entity shall defer its decision and await any decision that EBA may take in accordance with Article 19(3) of that
Regulation, and shall take its decision in accordance with the decision of EBA.
The decision of EBA shall take into account points (a) and (b) of the first subparagraph.
The four-month period shall be deemed to be the conciliation period within the meaning of Regulation (EU)
No 1093/2010. EBA shall take its decision within one month.
The matter shall not be referred to EBA after the end of the four-month period or after a joint decision has been
reached.
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In the absence of an EBA decision within one month of the referral of the matter, the decision of the resolution
authority of the resolution entity shall apply.
5. Where a joint decision is not taken within four months because of a disagreement concerning the level of the
requirement referred to in Article 45f to be applied to any entity of a resolution group on an individual basis, the
decision shall be taken by the resolution authority of that entity, where all of the following conditions are fulfilled:
(a) the views and reservations expressed in writing by the resolution authority of the resolution entity have been
duly taken into account; and
(b) where the group-level resolution authority is different from the resolution authority of the resolution entity, the
views and reservations expressed in writing by the group-level resolution authority have been duly taken into
account.
Where, at the end of the four-month period, the resolution authority of the resolution entity or the group-level
resolution authority has referred the matter to EBA in accordance with Article 19 of Regulation (EU)
No 1093/2010, the resolution authorities responsible for the subsidiaries on an individual basis shall defer their
decisions and await any decision that EBA may take in accordance with Article 19(3) of that Regulation, and shall
take their decisions in accordance with the decision of EBA. The decision of EBA shall take into account points (a),
and (b) of the first subparagraph.
The four-month period shall be deemed to be the conciliation period within the meaning of Regulation (EU)
No 1093/2010. EBA shall take its decision within one month.
The matter shall not be referred to EBA after the end of the four-month period or after a joint decision has been
reached.
The resolution authority of the resolution entity or the group-level resolution authority shall not refer the matter
to EBA for binding mediation where the level set by the resolution authority of the subsidiary:
(a) is within 2 % of the total risk exposure amount calculated in accordance with Article 92(3) of Regulation (EU)
No 575/2013 of the requirement referred to in Article 45e; and
(b) complies with Article 45c(7).
In the absence of an EBA decision within one month, the decisions of the resolution authorities of the subsidiaries
shall apply.
The joint decision and any decisions taken in the absence of a joint decision shall be reviewed and where relevant
updated on a regular basis.
6. Where a joint decision is not taken within four months because of a disagreement concerning the level of the
consolidated resolution group requirement and the level of the requirement to be applied to the resolution group's
entities on an individual basis, the following shall apply:
(a) a decision shall be taken on the level of the requirement to be applied to the resolution group's subsidiaries on
an individual basis in accordance with paragraph 5;
(b) a decision shall be taken on the level of the consolidated resolution group requirement in accordance with
paragraph 4.
7. The joint decision referred to in paragraph 1 and any decisions taken by the resolution authorities referred to
in paragraphs 4, 5 and 6 in the absence of a joint decision shall be binding on the resolution authorities
concerned.
The joint decision and any decisions taken in the absence of a joint decision shall be reviewed and where relevant
updated on a regular basis.
8. Resolution authorities, in coordination with competent authorities, shall require and verify that entities meet
the requirement referred to in article 45(1), and shall take any decision pursuant to this Article in parallel with the
development and the maintenance of resolution plans.
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Article 45i
Supervisory reporting and public disclosure of the requirement
1. Entities referred to in Article 1(1) that are subject to the requirement referred to in Article 45(1) shall report
to their competent and resolution authorities on the following:
(a) the amounts of own funds that, where applicable, meet the conditions of point (b) of Article 45f(2) of this
Directive, and the amounts of eligible liabilities, and the expression of those amounts in accordance with
Article 45(2) of this Directive after any applicable deductions in accordance with Articles 72e to 72j of
Regulation (EU) No 575/2013;
(b) the amounts of other bail-inable liabilities;
(c) for the items referred to in points (a) and (b):
(i)

their composition, including their maturity profile,

(ii) their ranking in normal insolvency proceedings, and
(iii) whether they are governed by the laws of a third country and, if so, which third country and whether they
contain the contractual terms referred to in Article 55(1) of this Directive, points (p) and (q) of
Article 52(1) and points (n) and (o) of Article 63 of Regulation (EU) No 575/2013.
The obligation to report on the amounts of other bail-inable liabilities referred to in point (b) of the first
subparagraph of this paragraph shall not apply to entities that, at the date of the reporting of that information,
hold amounts of own funds and eligible liabilities of at least 150 % of the requirement referred to in Article 45(1)
as calculated in accordance with point (a) of the first subparagraph of this paragraph.
2.

The entities referred to in paragraph 1 shall report:

(a) on at least a semi-annual basis the information referred to in point (a) of paragraph 1, and
(b) on at least an annual basis the information referred to in points (b) and (c) of paragraph 1.
However, at the request of the competent authority or resolution authority, the entities referred to in paragraph 1
shall report the information referred to in paragraph 1 on a more frequent basis.
3. Entities referred to in paragraph 1 shall make the following information publicly available on at least an
annual basis:
(a) the amounts of own funds that, where applicable, meet the conditions of point (b) of Article 45f(2) and eligible
liabilities;
(b) the composition of the items referred to in point (a), including their maturity profile and ranking in normal
insolvency proceedings;
(c) the applicable requirement referred to in Article 45e or Article 45f expressed in accordance with Article 45(2).
4. Paragraphs 1 and 3 of this Article shall not apply to entities whose resolution plan provides that the entity is
to be wound up under normal insolvency proceedings.
5. EBA shall develop draft implementing technical standards to specify uniform reporting templates, instructions
and methodology on how to use the templates, frequency and dates of reporting, definitions and IT solutions for
the supervisory reporting referred to in paragraphs 1 and 2.
Such draft implementing technical standards shall specify a standardised way of providing information on the
ranking of items referred in point (c) of paragraph 1 applicable in national insolvency proceedings in each Member
State.
For institutions or entities referred to in points (b), (c) and (d) of Article 1(1) of this Directive that are subject to
Article 92a and Article 92b of Regulation (EU) No 575/2013, such draft implementing technical standards shall,
where appropriate, be aligned to the implementing technical standards adopted in accordance with Article 430 of
that Regulation.
EBA shall submit those implementing technical standards to the Commission by 28 June 2020.
Power is conferred on the Commission to adopt the implementing technical standards referred to in the first
subparagraph in accordance with Article 15 of Regulation (EU) No 1093/2010.
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6. EBA shall develop draft implementing technical standards to specify uniform disclosure formats, frequency
and associated instructions in accordance with which disclosures required under paragraph 3 shall be made.
Such uniform disclosure formats shall convey sufficiently comprehensive and comparable information to assess the
risk profiles of entities referred to in Article 1(1) and their degree of compliance with the applicable requirement
referred to in Article 45e or Article 45f. Where appropriate, disclosure formats shall be in tabular format.
For institutions or entities referred to in points (b), (c) and (d) of Article 1(1) of this Directive that are subject to
Article 92a and Article 92b of Regulation (EU) No 575/2013, such draft implementing technical standards shall,
where appropriate, be aligned to the implementing technical standards adopted in accordance with Article 434a of
that Regulation.
EBA shall submit those implementing technical standards to the Commission by 28 June 2020.
Power is conferred on the Commission to adopt the implementing technical standards referred to in the first
subparagraph in accordance with Article 15 of Regulation (EU) No 1093/2010.
7. Where resolution actions have been implemented or the write-down or conversion power referred to in
Article 59 have been exercised, public disclosure requirements referred to in paragraph 3 shall apply from the date
of the deadline to comply with the requirements of Article 45e or Article 45f referred to in Article 45m.
Article 45j
Reporting to EBA
1. Resolution authorities shall inform EBA of the minimum requirement for own funds and eligible liabilities
that has been set, in accordance with Article 45e or Article 45f, for each entity under its jurisdiction.
2. EBA shall develop draft implementing technical standards to specify uniform reporting templates, instructions
and methodology on how to use those templates, frequency and dates of reporting, definitions and IT solutions for
the identification and transmission of information by resolution authorities, in coordination with competent
authorities, to EBA for the purposes of paragraph 1.
EBA shall submit those draft implementing technical standards to the Commission by 28 June 2020.
Power is conferred on the Commission to ad0opt the implementing technical standards referred to in the first
subparagraph in accordance with Article 15 of Regulation (EU) No 1093/2010.
Article 45k
Breaches of the minimum requirement for own funds and eligible liabilities
1. Any breach of the minimum requirement for own funds and eligible liabilities referred to in Article 45e or
Article 45f shall be addressed by the relevant authorities on the basis of at least one of the following:
(a) powers to address or remove impediments to resolvability in accordance with Articles 17 and 18;
(b) powers referred to in Article 16a;
(c) measures referred to in Article 104 of Directive 2013/36/EU;
(d) early intervention measures in accordance with Article 27;
(e) administrative penalties and other administrative measures in accordance with Articles 110 and 111.
The relevant authorities may also carry out an assessment of whether the institution or entity referred to in
points (b), (c) and (d) of Article 1(1) is failing or is likely to fail, in accordance with Article 32, 32a or Article 33,
as applicable.
2. Resolution and competent authorities shall consult each other when they exercise their respective powers
referred to in paragraph 1.
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Article 45l
Reports
1. EBA shall, in cooperation with the competent authorities and resolution authorities, submit annually a report
to the Commission providing assessments on at least the following:
(a) how the requirement for own funds and eligible liabilities set in accordance with Article 45e or Article 45f has
been implemented at national level, and in particular whether there have been divergences in the levels set for
comparable entities across Member States;
(b) how the power referred to in Article 45b(4), (5) and (7) has been exercised by resolution authorities and
whether there have been divergences in the exercise of that power across Member States;
(c) the aggregate level and composition of own funds and eligible liabilities of institutions and entities, the
amounts of instruments issued in the period, and the additional amounts necessary to meet applicable
requirements.
2. In addition to the annual report provided for in paragraph 1, EBA shall, every three years, submit a report to
the Commission, assessing the following:
(a) the impact of the minimum requirement for own funds and eligible liabilities, and any proposed harmonised
levels of that minimum requirement on the following:
(i)

financial markets in general and markets for unsecured debt and derivatives in particular;

(ii)

business models and balance sheet structures of institutions, in particular the funding profile and funding
strategy of institutions, and the legal and operational structure of groups;

(iii) the profitability of institutions, in particular their cost of funding;
(iv)

the migration of exposures to entities which are not subject to prudential supervision;

(v)

financial innovation;

(vi)

the prevalence of own funds instruments and subordinated eligible instruments and their nature and
marketability;

(vii) the risk-taking behaviour of institutions or entities referred to in points (b), (c) and (d) of Article 1(1);
(viii) the level of asset encumbrance of institutions or entities referred to in points (b), (c) and (d) of
Article 1(1);
(ix) the actions taken by institutions or entities referred to in points (b), (c) and (d) of Article 1(1) to comply
with the minimum requirement, and in particular the extent to which the minimum requirement has
been met by asset deleveraging, long-term debt issue and capital raising; and
(x)

the level of lending by credit institutions, with a particular focus on lending to micro, small and mediumsized enterprises, local authorities, regional governments and public sector entities and on trade financing,
including lending under official export credit insurance schemes;

(b) the interaction of the minimum requirements with the own funds requirements, leverage ratio and the liquidity
requirements laid down in Regulation (EU) No 575/2013 and in Directive 2013/36/EU;
(c) the capacity of institutions or entities referred to in points (b), (c) and (d) of Article 1(1) to independently raise
capital or funding from markets in order to meet any proposed harmonised minimum requirements.
3. The report referred to in paragraph 1 shall be submitted to the Commission by 30 September of the calendar
year following the last year covered by the report. The first report shall be submitted to the Commission
by 30 September of the year following the date of application of this Directive.
The report referred to in paragraph 2 shall cover three calendar years and shall be submitted to the Commission by
31 December of the calendar year following the last year covered by the report. The first report shall be submitted
to the Commission by 31 December 2022.
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Article 45m
Transitional and post-resolution arrangements
1. By way of derogation from Article 45(1), resolution authorities shall determine appropriate transitional
periods for institutions or entities referred to in points (b), (c) and (d) of Article 1(1) to comply with the
requirements in Articles 45e or 45f or with requirements that result from the application of Article 45b(4), (5) or
(7), as appropriate. The deadline for institutions and entities to comply with the requirements in Articles 45e or
45f or the requirements that result from the application of Article 45b(4), (5) or (7) shall be 1 January 2024.
The resolution authority shall determine intermediate target levels for the requirements in Articles 45e or 45f or
for requirements that result from the application of Article 45b(4), (5) or (7), as appropriate, that institutions or
entities referred to in points (b), (c) and (d) of Article 1(1) shall comply with at 1 January 2022. The intermediate
target levels, as a rule, shall ensure a linear build-up of own funds and eligible liabilities towards the requirement.
The resolution authority may set a transitional period that ends after 1 January 2024 where duly justified and
appropriate on the basis of the criteria referred to in paragraph 7, taking into consideration:
(a) the development of the entity's financial situation;
(b) the prospect that the entity will be able to ensure compliance in a reasonable timeframe with the requirements
in Article 45e or 45f or with a requirement that results from the application of Article 45b(4), (5) or (7); and
(c) whether the entity is able to replace liabilities that no longer meet the eligibility or maturity criteria laid down
in Articles 72b and 72c of Regulation (EU) No 575/2013, and Article 45b or Article 45f(2) of this Directive,
and if not, whether that inability is of an idiosyncratic nature or is due to market-wide disturbance.
2. The deadline for resolution entities to comply with the minimum level of the requirements referred to in
Article 45c(5) or (6) shall be 1 January 2022.
3. The minimum levels of the requirements referred to in Article 45c(5) and (6) shall not apply within the twoyear period following the date:
(a) on which the resolution authority has applied the bail-in tool; or
(b) on which the resolution entity has put in place an alternative private sector measure as referred to in point (b)
of Article 32(1) by which capital instruments and other liabilities have been written down or converted into
Common Equity Tier 1 instruments, or on which write down or conversion powers, in accordance with
Article 59, have been exercised in respect of that resolution entity, in order to recapitalise the resolution entity
without the application of resolution tools.
4. The requirements referred to in Article 45b(4) and (7) as well as Article 45c(5) and (6), as applicable, shall
not apply within the three-year period following the date on which the resolution entity or the group of which the
resolution entity is part has been identified as a G-SII, or the resolution entity starts to be in the situation referred
to in Article 45c(5) or (6).
5. By way of derogation from Article 45(1), resolution authorities shall determine an appropriate transitional
period within which to comply with the requirements of Articles 45e or 45f, or a requirement resulting from the
application of Article 45b(4), (5) or (7), as appropriate, for institutions or entities referred to in points (b), (c) and
(d) of Article 1(1) to which resolution tools or the write-down or conversion power referred to in Article 59 have
been applied.
6. For the purposes of paragraphs 1 to 5, resolution authorities shall communicate to the institution or entity
referred to in points (b), (c) and (d) of Article 1(1) a planned minimum requirement for own funds and eligible
liabilities for each 12-month period during the transitional period, with a view to facilitating a gradual build-up of
its loss-absorbing and recapitalisation capacity. At the end of the transitional period, the minimum requirement for
own funds and eligible liabilities shall be equal to the amount determined under Article 45b(4), (5) or (7),
Article 45c(5) or (6), Article 45e or Article 45f, as applicable.
7.

When determining the transitional periods, resolution authorities shall take into account:

(a) the prevalence of deposits and the absence of debt instruments in the funding model;
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(b) the access to the capital markets for eligible liabilities;
(c) the extent to which the resolution entity relies on Common Equity Tier 1 capital to meet the requirement
referred to in Article 45e.
8. Subject to paragraph 1, resolution authorities shall not be prevented from subsequently revising either the
transitional period or any planned minimum requirement for own funds and eligible liabilities communicated
under paragraph 6.’;
(18) in Article 46, the words ‘eligible liabilities’ are replaced by the words ‘bail-inable liabilities’;
(19) in point (b)(ii) of Article 47(1), the words ‘eligible liabilities’ are replaced by the words ‘bail-inable liabilities’;
(20) Article 48 is amended as follows:
(a) in paragraph 1, point (e) is replaced by the following:
‘(e) if, and only if, the total reduction of shares or other instruments of ownership, relevant capital instruments
and bail-inable liabilities pursuant to points (a) to (d) of this paragraph is less than the sum of the amounts
referred to in points (b) and (c) of Article 47(3), authorities reduce to the extent required the principal
amount of, or outstanding amount payable in respect of, the rest of bail-inable liabilities, including debt
instruments referred to in Article 108(3), in accordance with the hierarchy of claims in normal insolvency
proceedings, including the ranking of deposits provided for in Article 108, pursuant to Article 44, in
conjunction with the write down pursuant to points (a) to (d) of this paragraph to produce the sum of the
amounts referred to in points (b) and (c) of Article 47(3).’;
(b) in paragraph 2, the words ‘eligible liabilities’ are replaced by the words ‘bail-inable liabilities’;
(c) the following paragraph is added:
‘7. Member States shall ensure that, for entities referred to in points (a) to (d) of the first subparagraph of
Article 1(1), all claims resulting from own funds items have, in national laws governing normal insolvency
proceedings, a lower priority ranking than any claim that does not result from an own funds item.
For the purposes of the first subparagraph, to the extent that an instrument is only partly recognised as an
own funds item, the whole instrument shall be treated as a claim resulting from an own funds item and shall
rank lower than any claim that does not result from an own funds item.’;
(21) Article 55 is replaced by the following:
‘Article 55
Contractual recognition of bail-in
1. Member States shall require institutions and entities referred to in points (b), (c) and (d) of Article 1(1) to
include a contractual term by which the creditor or party to the agreement or instrument creating the liability
recognises that that liability may be subject to the write down and conversion powers and agrees to be bound by
any reduction of the principal or outstanding amount due, conversion or cancellation that is effected by the
exercise of those powers by a resolution authority, provided that that liability complies with all of the following
conditions:
(a) the liability is not excluded under Article 44(2);
(b) the liability is not a deposit as referred to in point (a) of Article 108;
(c) the liability is governed by the law of a third country;
(d) the liability is issued or entered into after the date on which a Member State applies the provisions adopted in
order to transpose this Section.
Resolution authorities may decide that the obligation in the first subparagraph of this paragraph shall not apply to
institutions or entities in respect of which the requirement under Article 45(1) equals the loss-absorption amount
as defined under point (a) of Article 45c(2), provided that liabilities that meet the conditions referred to in the first
subparagraph and which do not include the contractual term referred to in that subparagraph are not counted
towards that requirement.
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The first subparagraph shall not apply where the resolution authority of a Member State determines that the
liabilities or instruments referred to in the first subparagraph can be subject to write down and conversion powers
by the resolution authority of a Member State pursuant to the law of the third country or to a binding agreement
concluded with that third country.

2. Member States shall ensure that where an institution or entity referred to in point (b), (c) or (d) of Article 1(1)
reaches the determination that it is legally or otherwise impracticable to include in the contractual provisions
governing a relevant liability a term required in accordance with paragraph 1, such institution or entity notifies its
determination, including the designation of the class of the liability and the justification of that determination, to
the resolution authority. The institution or entity shall provide the resolution authority with all information that
the resolution authority requests, within a reasonable timeframe following the receipt of the notification, in order
for the resolution authority to assess the effect of such notification on the resolvability of that institution or entity.

Member States shall ensure that, in the case of a notification under the first subparagraph of this paragraph, the
obligation to include in the contractual provisions a term required in accordance with paragraph 1 is automatically
suspended from the moment of receipt by the resolution authority of the notification.

In the event that the resolution authority concludes that it is not legally or otherwise impracticable to include in
the contractual provisions a term required in accordance with paragraph 1, taking into account the need to ensure
the resolvability of the institution or entity, it shall require, within a reasonable timeframe after the notification
pursuant to the first subparagraph, the inclusion of such contractual term. The resolution authority may, in
addition, require the institution or entity to amend its practices concerning the application of the exemption from
contractual recognition of bail-in.

The liabilities referred to in the first subparagraph of this paragraph shall not include Additional Tier 1
instruments, Tier 2 instruments and debt instruments referred to in point (48)(ii) of Article 2(1), where those
instruments are unsecured liabilities. Moreover, the liabilities referred to in the first subparagraph of this paragraph
shall be senior to the liabilities referred to in points (a), (b) and (c) of Article 108(2) and in Article 108(3).

Where the resolution authority, in the context of the assessment of the resolvability of an institution or entity
referred to in point (b), (c) or (d) of Article 1(1) in accordance with Articles 15 and 16, or at any other time,
determines that, within a class of liabilities which includes eligible liabilities, the amount of liabilities that, in
accordance with the first subparagraph of this paragraph, do not include the contractual term referred to in
paragraph 1, together with the liabilities which are excluded from the application of the bail-in tool in accordance
with Article 44(2) or which are likely to be excluded in accordance with Article 44(3) amounts to more than 10 %
of that class, it shall immediately assess the impact of that particular fact on the resolvability of that institution or
entity, including the impact on the resolvability resulting from the risk of breaching the creditor safeguards
provided in Article 73 when applying write-down and conversion powers to eligible liabilities.

Where the resolution authority concludes, on the basis of the assessment referred to in the fifth subparagraph of
this paragraph, that the liabilities which, in accordance with the first subparagraph, do not include the contractual
term referred to in paragraph 1, create a substantive impediment to resolvability, it shall apply the powers provided
in Article 17 as appropriate to remove that impediment to resolvability.

Liabilities for which the institution or entity referred to in point (b), (c) or (d) of Article 1(1) fails to include in the
contractual provisions the term required by paragraph 1 of this Article or for which, in accordance with this
paragraph, that requirement does not apply, shall not be counted towards the minimum requirement for own
funds and eligible liabilities.

3. Member States shall ensure that resolution authorities may require institutions and entities referred to in
points (b), (c) and (d) of Article 1(1) to provide authorities with a legal opinion relating to the legal enforceability
and effectiveness of the contractual term referred to in paragraph 1 of this Article.

4. Where an institution or entity referred to in point (b), (c) or (d) of Article 1(1) does not include in the
contractual provisions governing a relevant liability a contractual term required in accordance with paragraph 1 of
this Article, that shall not prevent the resolution authority from exercising the write down and conversion powers
in relation to that liability.
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5. EBA shall develop draft regulatory technical standards in order to further determine the list of liabilities to
which the exclusion in paragraph 1 applies, and the contents of the contractual term required in that paragraph,
taking into account institutions' different business models.
EBA shall submit those draft regulatory technical standards to the Commission by 3 July 2015.
Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1093/2010.
6.

EBA shall develop draft regulatory technical standards in order to further specify:

(a) the conditions under which it would be legally or otherwise impracticable for an institution or entity referred
to in point (b), (c) or (d) of Article 1(1) to include the contractual term referred to in paragraph 1 of this
Article in certain categories of liabilities;
(b) the conditions for the resolution authority to require the inclusion of the contractual term pursuant to the
third subparagraph of paragraph 2;
(c) the reasonable timeframe for the resolution authority to require the inclusion of a contractual term pursuant to
the third subparagraph of paragraph 2.
EBA shall submit those draft regulatory technical standards to the Commission by 28 June 2020.
Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1093/2010.
7. The resolution authority shall specify, where it deems it necessary, the categories of liabilities for which an
institution or entity referred to in point (b), (c) or (d) of Article 1(1) may reach the determination that it is legally
or otherwise impracticable to include the contractual term referred to in paragraph 1 of this Article, based on the
conditions further specified as a result of the application of paragraph 6.
8. EBA shall develop draft implementing technical standards to specify uniform formats and templates for the
notification to resolution authorities for the purposes of paragraph 2.
EBA shall submit those draft implementing technical standards to the Commission by 28 June 2020.
Power is conferred on the Commission to adopt the implementing technical standards referred to in the first
subparagraph of this paragraph in accordance with Article 15 of Regulation (EU) No 1093/2010.’;
(22) the title of Chapter V of Title IV is replaced by the following:
‘Write down or conversion of capital instruments and eligible liabilities’;
(23) Article 59 is amended as follows:
(a) the title is replaced by the following:
‘Requirement to write down or convert relevant capital instruments and eligible liabilities’;
(b) paragraph 1 is replaced by the following:
‘1. The power to write down or convert relevant capital instruments and eligible liabilities may be exercised
either:
(a) independently of resolution action; or
(b) in combination with a resolution action, where the conditions for resolution specified in Articles 32, 32a
or 33 are met.
Where relevant capital instruments and eligible liabilities have been purchased by the resolution entity
indirectly through other entities in the same resolution group, the power to write down or convert those
relevant capital instruments and eligible liabilities shall be exercised together with the exercise of the same
power at the level of the parent undertaking of the entity concerned or at the level of other parent
undertakings that are not resolution entities, so that the losses are effectively passed on to, and the entity
concerned is recapitalised by, the resolution entity.
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After the exercise of the power to write down or convert relevant capital instruments and eligible liabilities in
dependently of resolution action, the valuation provided for in Article 74 shall be carried out, and Article 75
shall apply.’;
(c) the following paragraphs are inserted:
‘1a. The power to write down or convert eligible liabilities independently of resolution action may be
exercised only in relation to eligible liabilities that meet the conditions referred to in point (a) of Article 45f(2)
of this Directive, except the condition related to the remaining maturity of liabilities as set out in Article 72c(1)
of Regulation (EU) No 575/2013.
When that power is exercised, Member States shall ensure that the write-down or conversion is done in
accordance with the principle referred to in point (g) of Article 34(1).
1b.
Where a resolution action is taken in relation to a resolution entity or, in exceptional circumstances in
deviation from the resolution plan, in relation to an entity that is not a resolution entity, the amount that is
reduced, written down or converted in accordance with Article 60(1) at the level of such an entity shall count
towards the thresholds laid down in Articles 37(10) and point (a) of Article 44(5), or point (a) of Article 44(8)
that apply to the entity concerned.’;
(d) in paragraph 2, the words ‘capital instruments’ are replaced by the words ‘capital instruments, and eligible
liabilities as referred to in paragraph 1a,’;
(e) in paragraph 3, the introductory part and points (a) and (b) are replaced by the following:
‘3. Member States shall require that resolution authorities exercise the write down or conversion power, in
accordance with Article 60 and without delay, in relation to relevant capital instruments, and eligible liabilities
as referred to in paragraph 1a, issued by an institution or an entity referred to in point (b), (c) or (d) of
Article 1(1) when one or more of the following circumstances apply:
(a) where the determination has been made that the conditions for resolution specified in Articles 32, 32a, or
33 have been met, before any resolution action is taken; or
(b) the appropriate authority determines that unless that power is exercised in relation to the relevant capital
instruments, and eligible liabilities as referred to in paragraph 1a, the institution or the entity referred to in
point (b), (c) or (d) of Article 1(1) will no longer be viable;’;
(f) in paragraphs 4 and 10, the words ‘capital instruments’ are replaced by the words ‘capital instruments, or
eligible liabilities as referred to in paragraph 1a’;
(24) Article 60 is amended as follows:
(a) the title is replaced by the following:
‘Provisions concerning the write down or conversion of relevant capital instruments and eligible
liabilities’;
(b) in paragraph 1, the following point (d) is added:
‘(d) the principal amount of eligible liabilities referred to in Article 59(1a) is written down or converted into
Common Equity Tier 1 instruments or both, to the extent required to achieve the resolution objectives set
out in Article 31 or to the extent of the capacity of the relevant eligible liabilities, whichever is lower.’;
(c) paragraph 2 is replaced by the following:
‘2. Where the principal amount of a relevant capital instrument, or an eligible liability as referred to in
Article 59(1a) is written down:
(a) the reduction of that principal amount shall be permanent, subject to any write up in accordance with the
reimbursement mechanism in Article 46(3);
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(b) no liability to the holder of the relevant capital instrument, or of the eligible liability as referred to in
Article 59(1a), shall remain under or in connection with that amount of the instrument, which has been
written down, except for any liability already accrued, and any liability for damages that may arise as
a result of an appeal challenging the legality of the exercise of the write down power;
(c) no compensation is paid to any holder of the relevant capital instruments, or of the liabilities as referred to
in Article 59(1a), other than in accordance with paragraph 3 of this Article.’;
(d) paragraph 3 is amended as follows:
(i) the introductory part is replaced by the following:
‘In order to effect a conversion of relevant capital instruments, and eligible liabilities as referred to in
Article 59(1a), under points (b), (c) and (d) of paragraph 1 of this Article, resolution authorities may
require institutions and entities referred to in points (b), (c) and (d) of Article 1(1) to issue Common Equity
Tier 1 instruments to the holders of the relevant capital instruments and such eligible liabilities. Relevant
capital instruments and such liabilities may only be converted where the following conditions are met:’;
(ii) in point (d), the words ‘each relevant capital instrument’ is replaced by the words ‘each relevant capital
instrument, or each eligible liability as referred to in Article 59(1a)’;
(25) in Article 61(3), the following subparagraph is added:
‘Where the relevant capital instruments, or eligible liabilities as referred to in Article 59(1a) of this Directive, are
recognised for the purposes of meeting the requirement referred to in Article 45f(1) of this Directive, the authority
responsible for making the determination referred to in Article 59(3) of this Directive shall be the appropriate
authority of the Member State where the institution or the entity referred to in point (b), (c) or (d) of Article 1(1)
of this Directive has been authorised in accordance with Title III of Directive 2013/36/EU.’;
(26) Article 62 is amended as follows:
(a) paragraph 1 is replaced by the following:
‘1. Member States shall ensure that, before making a determination referred to in point (b), (c), (d) or (e) of
Article 59(3) in relation to a subsidiary that issues relevant capital instruments, or eligible liabilities as referred
to in Article 59(1a), for the purposes of meeting the requirement referred to in Article 45f on an individual
basis or relevant capital instruments that are recognised for the purposes of meeting the own funds
requirements on an individual or consolidated basis, an appropriate authority complies with the following
requirements:
(a) when considering whether to make a determination referred to in point (b), (c), (d) or (e) of Article 59(3),
after consulting the resolution authority of the relevant resolution entity, it notifies, within 24 hours of
consulting that resolution authority
(i) the consolidating supervisor and, if different, the appropriate authority in the Member State where the
consolidating supervisor is located;
(ii) resolution authorities of other entities within the same resolution group that directly or indirectly
purchased liabilities referred to in Article 45f(2) from the entity that is subject to Article 45f(1);
(b) when considering whether to make a determination referred to in point (c) of Article 59(3), it notifies,
without delay, the competent authority responsible for each institution or entity referred to in point (b), (c)
or (d) of Article 1(1) that has issued the relevant capital instruments in relation to which the write down or
conversion powers are to be exercised if that determination were made, and, if different, the appropriate
authorities in the Member States where those competent authorities and the consolidating supervisor are
located.’;
(b) in paragraph 4, the introductory part is replaced by the following:
‘Where a notification has been made pursuant to paragraph 1, the appropriate authority, after consulting the
authorities notified in accordance with points (a)(i) or (b) of that paragraph, shall assess the following matters:’;
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(27) in points (e), (f) and (j) of Article 63(1), the words ‘eligible liabilities’ are replaced by the words ‘bail-inable
liabilities’;
(28) in Article 66(4), the words ‘eligible liabilities’ are replaced by the words ‘bail-inable liabilities’;
(29) Article 68 is amended as follows:
(a) in paragraph 3, the introductory part is replaced by the following:
‘Provided that the substantive obligations under the contract, including payment and delivery obligations, and
provision of collateral, continue to be performed, a crisis prevention measure, a suspension of obligation under
Article 33a or a crisis management measure, including the occurrence of any event directly linked to the
application of such a measure, shall not, per se, make it possible for anyone to:’;
(b) paragraph 5 is replaced by the following:
‘5. A suspension or restriction under Articles 33a, 69, or 70 shall not constitute non-performance of
a contractual obligation for the purposes of paragraphs 1 and 3 of this Article and of Article 71(1).’;
(30) Article 69 is amended as follows:
(a) paragraph 4 is replaced by the following:
‘4. Any suspension under paragraph 1 shall not apply to payment and delivery obligations owed to the
following:
(a) systems and operators of systems designated in accordance with Directive 98/26/EC;
(b) CCPs authorised in the Union pursuant to Article 14 of Regulation (EU) No 648/2012 and third-country
CCPs recognised by ESMA pursuant to Article 25 of that Regulation;
(c) central banks.’;
(b) in paragraph 5, the following subparagraphs are added:
‘The resolution authorities shall set the scope of that power having regard to the circumstances of each case. In
particular, resolution authorities shall carefully assess the appropriateness of extending the suspension to
eligible deposits as defined in point (4) of Article 2(1) of Directive 2014/49/EU, especially to covered deposits
held by natural persons and micro, small and medium-sized enterprises.
Member States may provide that, where the power to suspend payment or delivery obligations is exercised in
respect of eligible deposits, resolution authorities ensure that depositors have access to an appropriate daily
amount from those deposits.’;
(31) in Article 70, paragraph 2 is replaced by the following:
‘2. Resolution authorities shall not exercise the power referred to in paragraph 1 of this Article in relation to
any of the following:
(a) security interest of systems or operators of systems designated for the purposes of Directive 98/26/EC;
(b) central counterparties authorised in the Union pursuant to Article 14 of Regulation (EU) No 648/2012 and
third-country central counterparties recognised by ESMA pursuant to Article 25 of Regulation (EU)
No 648/2012; and
(c) central banks, over assets pledged or provided by way of margin or collateral by the institution under
resolution.’;
(32) in Article 71, paragraph 3 is replaced by the following:
‘3.

Any suspension under paragraph 1 or 2 shall not apply to:

(a) systems or operators of systems designated for the purposes of Directive 98/26/EC;

L 150/342

EN

Official Journal of the European Union

7.6.2019

(b) central counterparties authorised in the Union pursuant to Article 14 of Regulation (EU) No 648/2012 and
third-country central counterparties recognised by ESMA pursuant to Article 25 of Regulation (EU)
No 648/2012; or
(c) central banks.’;
(33) the following Article is inserted:
‘Article 71a
Contractual recognition of resolution stay powers
1. Member States shall require institutions and entities referred to in points (b), (c) and (d) of Article 1(1) to
include in any financial contract which they enter into and which is governed by third-country law, terms by which
the parties recognise that the financial contract may be subject to the exercise of powers by the resolution
authority to suspend or restrict rights and obligations under Articles 33a, 69, 70, and 71 and recognise that they
are bound by the requirements of Article 68.
2. Member States may also require that Union parent undertakings ensure that their third-country subsidiaries
include, in the financial contracts referred to in paragraph 1, terms to exclude that the exercise of the power of the
resolution authority to suspend or restrict rights and obligations of the Union parent undertaking, in accordance
with paragraph 1, constitutes a valid ground for early termination, suspension, modification, netting, exercise of
set-off rights or enforcement of security interests on those contracts.
The requirement in the first subparagraph may apply in respect of third-country subsidiaries which are:
(a) credit institutions;
(b) investment firms (or which would be investment firms if they had a head office in the relevant Member State);
or
(c) financial institutions.
3.

Paragraph 1 shall apply to any financial contract which:

(a) creates a new obligation, or materially amends an existing obligation after the entry into force of the provisions
adopted at national level to transpose this Article;
(b) provides for the exercise of one or more termination rights or rights to enforce security interests to which
Article 33a, 68, 69, 70 or 71 would apply if the financial contract were governed by the laws of a Member
State.
4. Where an institution or entity does not include the contractual term required in accordance with paragraph 1
of this Article, that shall not prevent the resolution authority from applying the powers referred to in Articles 33a,
68, 69, 70 or 71 in relation to that financial contract.
5. EBA shall develop draft regulatory technical standards in order to further determine the contents of the term
required in paragraph 1, taking into account institutions' and entities' different business models.
EBA shall submit those draft regulatory technical standards to the Commission by 28 June 2020.
Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1093/2010.’;
(34) Article 88 is amended as follows:
(a) in paragraph 1, the first subparagraph is replaced by the following:
‘Subject to Article 89, group-level resolution authorities shall establish resolution colleges to carry out the tasks
referred to in Articles 12, 13, 16, 18, 45 to 45h, 91 and 92, and, where appropriate, to ensure cooperation
and coordination with third-country resolution authorities.’;
(b) in paragraph 1, in point (i) of the second subparagraph, the words ‘Article 45’ are replaced by the words
‘Articles 45 to 45h’;
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(35) Article 89 is replaced by the following:
‘Article 89
European resolution colleges
1. Where a third-country institution or third-country parent undertaking has subsidiaries established in the
Union or Union parent undertakings, established in two or more Member States, or two or more Union branches
that are regarded as significant by two or more Member States, the resolution authorities of Member States where
those entities are established or where those significant branches are located shall establish one single European
resolution college.
2. The European resolution college referred to in paragraph 1 of this Article shall perform the functions and
carry out the tasks specified in Article 88 with respect to the entities referred in paragraph 1 of this Article and, in
so far as those tasks are relevant, to their branches.
The tasks referred to in the first subparagraph of this paragraph shall include the setting of the requirement
referred to in Articles 45 to 45h.
When setting the requirement referred to in Articles 45 to 45h, members of the European resolution college shall
take into consideration the global resolution strategy, if any, adopted by third-country authorities.
Where, in accordance with the global resolution strategy, subsidiaries established in the Union or a Union parent
undertaking and its subsidiary institutions are not resolution entities and the members of the European resolution
college agree with that strategy, subsidiaries established in the Union or, on a consolidated basis, the Union parent
undertaking shall comply with the requirement of Article 45f(1) by issuing instruments referred to in points (a)
and (b) of Article 45f(2) to their ultimate parent undertaking established in a third country, or to the subsidiaries
of that ultimate parent undertaking that are established in the same third country or to other entities under the
conditions set out in points (a)(i) and (b)(ii) of Article 45f(2).
3. Where only one Union parent undertaking holds all Union subsidiaries of a third-country institution or thirdcountry parent undertaking, the European resolution college shall be chaired by the resolution authority of the
Member State where the Union parent undertaking is established.
Where the first subparagraph does not apply, the resolution authority of a Union parent undertaking or a Union
subsidiary with the highest value of total on-balance sheet assets held shall chair the European resolution college.
4. Member States may, by mutual agreement of all of the relevant parties, waive the requirement to establish
a European resolution college if another group or college performs the same functions and carries out the same
tasks specified in this Article and complies with all of the conditions and procedures, including those covering
membership and participation in European resolution colleges, established in this Article and in Article 90. In such
a case, all references to European resolution colleges in this Directive shall also be understood as references to
those other groups or colleges.
5. Subject to paragraphs 3 and 4 of this Article, the European resolution college shall otherwise function in
accordance with Article 88.’;
(36) in point (6) of Section B and in point (17) of Section C of the Annex, the words ‘eligible liabilities’ are replaced by
the words ‘bail-inable liabilities’.

Article 2
Amendments to Directive 98/26/EC
Directive 98/26/EC is amended as follows:
(1) Article 2 is amended as follows:
(a) point (c) is replaced by the following:
‘(c) “central counterparty” or “CCP” shall mean a CCP as defined in point (1) of Article 2 of Regulation (EU)
No 648/2012;’;
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(b) point (f) is replaced by the following:
‘(f) “participant” shall mean an institution, a central counterparty, a settlement agent, a clearing house, a system
operator or a clearing member of a CCP authorised pursuant to Article 17 of Regulation (EU)
No 648/2012;’;
(2) the following Article is inserted:
‘Article 12a
By 28 June 2021, the Commission shall review how Member States apply this Directive to their domestic
institutions which participate directly in systems governed by the law of a third country and to collateral security
provided in connection with participation in such systems. The Commission shall assess in particular the need for
any further amendments to this Directive with regard to systems governed by the law of a third country. The
Commission shall submit a report thereon to the European Parliament and the Council, accompanied where
appropriate by proposals for revision of this Directive.’.
Article 3
Transposition
1.
Member States shall bring into force the laws, regulations and administrative provisions necessary to comply with
this Directive by 28 December 2020. They shall forthwith communicate to the Commission the text of those measures.
Member States shall apply those measures as from the date of their entry into force in national law, which shall be no
later than 28 December 2020.
Member States shall apply point (17) of Article 1 of this Directive, as regards Article 45i(3) of Directive 2014/59/EU
from 1 January 2024. Where, in accordance with Article 45m(1) of Directive 2014/59/EU, the resolution authority has
set a compliance deadline that ends after 1 January 2024, the application date of point (17) of Article 1 of this Directive
as regards Article 45i(3) of Directive 2014/59/EU shall be the same as the compliance deadline.
2.
When Member States adopt the measures referred to in paragraph 1, they shall contain a reference to this Directive
or be accompanied by such a reference on the occasion of their official publication. Member States shall determine how
such a reference is to be made.
3.
Member States shall communicate to the Commission and to EBA the text of the main provisions of national law
which they adopt in the field covered by this Directive.
Article 4
Entry into force
This Directive shall enter into force on the twentieth day following that of its publication in the Official Journal of the
European Union.
Article 5
Addressees
This Directive is addressed to the Member States.

Done at Brussels, 20 May 2019.
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