Ofticial Journal L 321

of the European Union

Volume 61

Legislation 17 December 2018

English edition

Contents
[ Legislative acts

REGULATIONS

* Regulation (EU) 20181971 of the European Parliament and of the Council of 11 December
2018 establishing the Body of European Regulators for Electronic Communications (BEREC)
and the Agency for Support for BEREC (BEREC Office), amending Regulation (EU) 2015/2120
and repealing Regulation (EC) No 1211/2009 () . ... ... ... ... oo 1

DIRECTIVES

*  Directive (EU) 2018/1972 of the European Parliament and of the Council of 11 December 2018
establishing the European Electronic Communications Code (Recast) (') . ............... 36

(") Text with EEA relevance.

Acts whose titles are printed in light type are those relating to day-to-day management of agricultural matters, and are generally valid
for a limited period.

The titles of all other acts are printed in bold type and preceded by an asterisk.







17.12.2018 Official Journal of the European Union L 321/1

(Legislative acts)

REGULATIONS

REGULATION (EU) 2018/ 1971 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 11 December 2018

establishing the Body of European Regulators for Electronic Communications (BEREC) and the
Agency for Support for BEREC (BEREC Office), amending Regulation (EU) 2015/2120 and repealing
Regulation (EC) No 1211/2009

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 114 thereof,
Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national parliaments,

Having regard to the opinion of the European Economic and Social Committee ('),

After consulting the Committee of the Regions,

Acting in accordance with the ordinary legislative procedure (%),

Whereas:

(1) Directive (EU) 2018/1972 of the European Parliament and of the Council (*) aims to create an internal market for
electronic communications within the Union while ensuring a high level of investment, innovation and consumer
protection through enhanced competition. That Directive also establishes a significant number of new tasks for the
Body of European Regulators for Electronic Communications (BEREC) such as issuing guidelines on several topics,
reporting on technical matters, keeping registers, lists or databases and delivering opinions on internal market
procedures for draft national measures on market regulation.

() Regulation (EU) No 531/2012 of the European Parliament and of the Council (*) complements and supports, in so
far as Union-wide roaming is concerned, the rules provided for by the regulatory framework for electronic
communications and lays down certain tasks for BEREC.

() 0] C125,21.4.2017, p. 65.

(®)  Position of the European Parliament of 14 November 2018 (not yet published in the Official Journal) and decision of the Council of
4 December 2018.

()  Directive (EU) 2018/1972 of the European Parliament and of the Council of 11 December 2018 establishing the European
Electronic Communications Code (see page 36 of this Official Journal).

()  Regulation (EU) No 531/2012 of the European Parliament and of the Council of 13 June 2012 on roaming on public mobile
communications networks within the Union (OJ L 172, 30.6.2012, p. 10).
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(3)  Regulation (EU) 2015/2120 of the European Parliament and of the Council (') lays down additional tasks for BEREC
in relation to open internet access. Moreover, the BEREC Guidelines of 30 August 2016 on the Implementation by
National Regulators of European Net Neutrality Rules have been welcomed as providing a valuable clarification of
the guarantee of a strong, free and open internet by ensuring the consistent application of the rules to safeguard
equal and non-discriminatory treatment of traffic in the provision of internet access services and related end-users’

rights.

(4 Inview of the need to ensure the development of consistent regulatory practice and the consistent application of the
Union’s regulatory framework for electronic communications, the Commission established, by Commission
Decision 2002/627[EC (%), the European Regulators Group for Electronic Communications Networks and Services
(ERG) to advise and assist the Commission in consolidating the internal market for electronic communications
networks and services and, more generally, to provide an interface between national regulatory authorities (NRAs)
and the Commission.

(5)  BEREC and the Office were established by Regulation (EC) No 1211/2009 of the European Parliament and of the
Council (*). BEREC replaced the ERG and was intended to contribute, on one hand, to the development and, on the
other, to the better functioning, of the internal market for electronic communications networks and services by
aiming to ensure the consistent implementation of the regulatory framework for electronic communications. BEREC
acts as a forum for cooperation among NRAs and between NRAs and the Commission in the exercise of the full
range of their responsibilities under the Union regulatory framework. BEREC was established to provide expertise
and to act independently and transparently.

(6)  BEREC also serves as a body for reflection, debate and advice for the European Parliament, the Council and the
Commission in the field of electronic communications.

(7)  The Office was established as a Community body with legal personality to carry out the tasks referred to in
Regulation (EC) No 1211/2009, in particular the provision of professional and administrative support services to
BEREC. In order to support BEREC efficiently, the Office was given legal, administrative and financial autonomy.

(8) By Decision 2010/349/EU (*), the Representatives of the Governments of the Member States decided that the Office
would have its seat in Riga. The Seat Agreement between the Government of the Republic of Latvia and the Office
entered into force on 5 August 2011.

(99  In its communication of 6 May 2015 entitled ‘A Digital Single Market Strategy for Europe’, the Commission
envisaged presenting proposals in 2016 for an ambitious overhaul of the regulatory framework for electronic
communications focusing, inter alia, on a more effective regulatory institutional framework in order to make the
rules on electronic communications fit for purpose as part of the creation of the right conditions for the digital
single market. Those include the deployment of very high capacity networks, more coordinated management of
radio spectrum for wireless networks and creating a level playing field for advanced digital networks and innovative
services. That communication pointed out that the changing market and technological environment make it
necessary to strengthen the institutional framework by enhancing the role of BEREC.

(10)  Inits resolution of 19 January 2016 entitled ‘Towards a Digital Single Market Act’, the European Parliament called on
the Commission to integrate the digital single market further by ensuring that a more efficient institutional
framework is in place.

() Regulation (EU) 2015/2120 of the European Parliament and of the Council of 25 November 2015 laying down measures
concerning open internet access and amending Directive 2002/22[EC on universal service and users’ rights relating to electronic
communications networks and services and Regulation (EU) No 531/2012 on roaming on public mobile communications networks
within the Union (OJ L 310, 26.11.2015, p. 1).

()  Commission Decision 2002/627EC of 29 July 2002 establishing the European Regulators Group for Electronic Communications
Networks and Services (O] L 200, 30.7.2002, p. 38).

() Regulation (EC) No 1211/2009 of the European Parliament and of the Council of 25 November 2009 establishing the Body of
European Regulators for Electronic Communications (BEREC) and the Office (O] L 337, 18.12.2009, p. 1).

(%  Decision taken by common accord between the Representatives of the Governments of the Member States of 31 May 2010 on the
location of the seat of the Office of the Body of European Regulators for Electronic Communications (BEREC) (2010/349/EU)
(O] L 156, 23.6.2010, p. 12).
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(11)  BEREC and the Office have made a positive contribution towards the consistent implementation of the regulatory
framework for electronic communications. However, there are still significant disparities between Member States as
regards regulatory practice, which affects companies engaged in cross-border business or active in a significant
number of Member States, including where BEREC guidelines exist, but could be further developed. In order to
further contribute to the development of the internal market for electronic communications throughout the Union
as well as to the promotion of access to, and take-up of, very high capacity networks, competition in the provision of
electronic communications networks, services and associated facilities and the interests of the citizens of the Union,
this Regulation aims to strengthen the role of BEREC. Such a strengthened role would complement the enhanced
role played by BEREC following Regulations (EU) No 531/2012 and (EU) 2015/2120 and Directive (EU) 2018/1972.

(12)  In light of market and technological developments, which often entail an increased cross-border dimension, and of
the experience gained so far in seeking to ensure the consistent implementation in the field of electronic
communications, it is necessary to build on the work of BEREC and the Office. Their governance and activities
should be streamlined and adapted to the tasks that they are to carry out. Taking into account settled procedures and
the new set of tasks assigned to BEREC and to the Office and in order to strengthen their effectiveness, additional
stability for their management should be provided for and the decision-making process should be simplified.

(13)  BEREC should provide expertise and establish confidence by virtue of its independence, the quality of its advice and
information, the transparency of its procedures and methods of operation, and its diligence in carrying out its tasks.
BEREC's independence should not prevent its Board of Regulators from deliberating on the basis of drafts prepared
by working groups.

(14)  The new official name of the Office should be ‘Agency for Support for BEREC (the ‘BEREC Office’). The designation
‘BEREC Office’ should be used as the Agency’s short name. The BEREC Office should enjoy legal, administrative and
financial autonomy. To that end, it is necessary and appropriate that the BEREC Office should be a body of the Union
with legal personality that exercises the powers conferred upon it. As a Union decentralised agency, the BEREC
Office should operate within its mandate and the existing institutional framework. It should not be seen as
representing a Union position to an outside audience or as committing the Union to legal obligations.

(15)  Moreover, the rules on the governance and operation of the BEREC Office should, where appropriate, be aligned
with the principles of the Joint Statement of the European Parliament, the Council and the European Commission of
19 July 2012 on decentralised agencies.

(16)  The Union institutions and the NRAs should benefit from BEREC's assistance and advice, including on the relevant
regulatory impact of any issue concerning the overall dynamics of digital markets or with regard to their
relationship, discussions and exchanges with, and the dissemination of regulatory best practices to, third parties. In
addition to its contribution to the Commission’s public consultation, BEREC should, when requested, advise the
Commission in the preparation of legislative proposals. BEREC should also be able to provide advice to the
European Parliament and to the Council, on their request or on its own initiative.

(17)  BEREC, as a technical body with expertise on electronic communications and composed of representatives from
NRAs and the Commission, is best placed to be entrusted with tasks such as contributing to efficient internal market
procedures for draft national measures as regards market regulation, providing the necessary guidelines to NRAs and
other competent authorities in order to ensure common criteria and a consistent regulatory approach, and keeping
certain registries, databases and lists at Union level. This is without prejudice to the tasks established for NRAs,
which are closest to the electronic communications markets and their local conditions.

(18)  In order to carry out its tasks, BEREC should continue to pool expertise from NRAs. BEREC should aim to ensure the
participation of all NRAs in the fulfilment of its regulatory tasks and its functioning. To strengthen BEREC, make it
more representative and safeguard its expertise, experience and knowledge of the specific situation in the full range
of national markets, each Member State should ensure that its NRA has adequate financial and human resources
required to participate fully in the work of BEREC.
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(20)

(21)

(22)

In light of the increasing convergence between the sectors providing electronic communications services, and the
horizontal dimension of regulatory issues related to their development, BEREC and the BEREC Office should be
allowed to cooperate with, and without prejudice to the role of, NRAs, other Union bodies, offices, agencies and
advisory groups, in particular the Radio Spectrum Policy Group established by Commission Decision 2002/622/
EC ("), the European Data Protection Supervisor established by Regulation (EU) 2018/1725 of the European
Parliament and of the Council (), the European Data Protection Board established by Regulation (EU) 2016/679 of
the European Parliament and of the Council (*), the European Regulators Group for Audiovisual Media Services
established by the Directive 2010/13/EU of the European Parliament and the Council (*), the European Union
Agency for Network and Information Security established by Regulation (EU) No 526/2013 of the European
Parliament and of the Council (*), the European GNSS Agency established by Regulation (EU) No 912/2010 of the
European Parliament and of the Council (°), the Consumer Protection Cooperation Network established pursuant to
Regulation (EC) No 2006/2004 of the European Parliament and the Council ('), the European Competition Network
and European standardisation organisations, as well as with existing committees (such as the Communications
Committee and the Radio Spectrum Committee). BEREC and the BEREC Office should also be able to cooperate with
relevant competent authorities of Member States responsible for competition, consumer protection and data
protection, and with the competent authorities of third countries, in particular, regulatory authorities competent in
the field of electronic communications or groups of those authorities, as well as with international organisations
when necessary for the carrying out of their tasks. BEREC should also be able to consult interested parties by means
of public consultation.

BEREC should be entitled to establish working arrangements with competent Union bodies, offices, agencies and
advisory groups, with competent authorities of third countries and with international organisations, which should
not create legal obligations. The goal of such working arrangements could be, for instance, to develop cooperative
relationships and exchange views on regulatory issues. The Commission should ensure that the necessary working
arrangements are consistent with Union policy and priorities, and that BEREC operates within its mandate and the
existing institutional framework and is not seen as representing the Union position to an outside audience or as
committing the Union to international obligations.

BEREC should be composed of the Board of Regulators and working groups. The rotation of the role of Chair of the
Board of Regulators is intended to ensure continuity of BEREC's work. A rotation of the roles of Vice-Chairs
representing various NRAs is also promoted.

BEREC should be able to act in the interests of the Union, independently from any external intervention, including
political pressure or commercial interference. It is therefore important to ensure that the persons appointed to the
Board of Regulators enjoy the highest guarantees of personal and functional independence. The head of an NRA, a
member of its collegiate body, or the replacement of either of them, enjoy such a level of personal and functional
independence. More specifically, they should act independently and objectively, should not seek or take instructions

Commission Decision 2002/622/EC of 26 July 2002 establishing a Radio Spectrum Policy Group (O] L 198, 27.7.2002, p. 49).
Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the protection of natural
persons with regard to the processing of personal data by the Union institutions, bodies, offices and agencies and on the free
movement of such data, and repealing Regulation (EC) No 45/2001 and Decision No 1247/2002/EC (OJ L 295, 21.11.2018, p. 39).
Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons
with regard to the processing of personal data and on the free movement of such data, and repealing Directive 95/46/EC (General
Data Protection Regulation) (O] L 119, 4.5.2016, p. 1).

Directive 2010/13/EU of the European Parliament and the Council of 10 March 2010 on the coordination of certain provisions laid
down by law, regulation and administrative action in Member States concerning the provision of audiovisual media services
(Audiovisual Media Services Directive) (O] L 95, 15.4.2010, p. 1).

Regulation (EU) No 526/2013 of the European Parliament and of the Council of 21 May 2013 concerning the European Union
Agency for Network and Information Security (ENISA) and repealing Regulation (EC) No 460/2004 (O] L 165, 18.6.2013, p. 41).
Regulation (EU) No 912/2010 of the European Parliament and of the Council of 22 September 2010 setting up the European GNSS
Agency, repealing Council Regulation (EC) No 1321/2004 on the establishment of structures for the management of the European
satellite radio navigation programmes and amending Regulation (EC) No 683/2008 of the European Parliament and of the Council
(O] L 276, 20.10.2010, p. 11).

Regulation (EC) No 2006/2004 of the European Parliament and of the Council of 27 October 2004 on cooperation between
national authorities responsible for the enforcement of consumer protection laws (the Regulation on consumer protection
cooperation) (O] L 364, 9.12.2004, p. 1).
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in the exercise of their functions, and should be protected against arbitrary dismissal. The function of the alternate
on the Board of Regulators could also be performed by the head of the NRA, a member of its collegiate body, the
replacement of either of them, or by another member of staff of the NRA, who acts on behalf of, and in accordance
with the scope of the mandate of, the member of the Board of Regulators replaced.

(23)  Experience has shown that most of BEREC’s tasks are better carried out through working groups, which should
always ensure equal consideration of all NRAs views and contributions. The Board of Regulators should therefore
set up working groups and appoint their Chairs. NRAs should promptly respond to nomination requests in order to
ensure the quick establishment of working groups, in particular those related to procedures with time-limits. The
working groups should be open to the participation of experts from the Commission. The staff of the BEREC Office
should support and contribute to the working groups’ activities.

(24)  If necessary, and on a case-by-case basis, the Board of Regulators and the Management Board should be able to invite
any person whose opinion may be of interest to participate in their meetings as an observer.

(25)  Where appropriate and depending on the allocation of tasks to authorities in each Member State, the views of other
competent authorities should be taken into consideration in the relevant working group, for example through
consultation at national level or by inviting those other authorities to the relevant meetings where their expertise is
needed. In any event, the independence of BEREC should be maintained.

(26)  The Board of Regulators and the Management Board should operate in parallel, with the former deciding mainly on
regulatory matters and the latter on administrative matters such as the budget, staff and audits. In principle and in
addition to the representatives of the Commission, the representatives of the NRAs on the Management Board
should be the same persons as those appointed to the Board of Regulators, but NRAs should be able to appoint other
representatives fulfilling the same requirements.

(27)  The appointing authority powers were previously exercised by the Vice-Chair of the Management Committee of the
Office. This Regulation provides for the Management Board to delegate relevant appointing authority powers to the
Director, who is authorised to sub-delegate those powers. This is intended to contribute to the efficient management
of the staff of the BEREC Office.

(28)  The Board of Regulators and the Management Board should hold at least two ordinary meetings a year. In light of
past experience and the enhanced role of BEREC, the Board of Regulators or the Management Board may need to
hold additional meetings.

(29)  The Director should remain the representative of the BEREC Office with regard to legal and administrative matters.
The Management Board should appoint the Director following an open and transparent selection procedure in order
to guarantee a rigorous evaluation of the candidates and a high level of independence. The term of office of the
Administrative Manager of the Office was previously three years. It is necessary that the Director has a sufficiently
long mandate in order to ensure stability and delivery of a long-term strategy for the BEREC Office.

(30) Commission Delegated Regulation (EU) No 1271/2013 (') should apply to the BEREC Office.

(31)  The BEREC Office should provide all necessary professional and administrative support for the work of BEREC,
including financial, organisational and logistical support, and should contribute to BEREC’s regulatory work.

(32)  In order to guarantee the BEREC Office’s autonomy and independence, and in order to provide support to the work
of BEREC, the BEREC Office should have its own budget, most of which should derive from a contribution from the
Union. The budget should be adequate and should reflect the additional tasks assigned and the enhanced role of
BEREC and the BEREC Office. The financing of the BEREC Office should be subject to an agreement by the
budgetary authority as set out in point 31 of the Inter-institutional Agreement of 2 December 2013 between the
European Parliament, the Council and the Commission on budgetary discipline, on cooperation in budgetary matters
and on sound financial management (%).

(")  Commission Delegated Regulation (EU) No 1271/2013 of 30 September 2013 on the framework financial regulation for the bodies
referred to in Article 208 of Regulation (EU, Euratom) No 966/2012 of the European Parliament and of the Council (O] L 328,
7.12.2013, p. 42).

A 0] C373,20.12.2013, p. 1.
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(34)

(35)

(36)

(38)

(40)

(41)

The BEREC Office should be adequately staffed for the purpose of carrying out its duties. All tasks assigned to the
BEREC Office, including professional and administrative services supporting BEREC in carrying out its regulatory
tasks, together with compliance with the financial, staff and other applicable regulations, and the increased weight of
operational tasks required of the BEREC Office vis-a-vis administrative ones should be duly assessed and reflected in
the resource programming.

In order to further extend the consistent implementation of the regulatory framework for electronic
communications, the Board of Regulators, the working groups and the Management Board should be open to
the participation of regulatory authorities of third countries competent in the field of electronic communications
where those third countries have entered into agreements with the Union to that effect, such as EEA EFTA States and
candidate countries.

In line with the principle of transparency, BEREC and the BEREC Office should, where relevant, publish information
on their work on their webpage. In particular, BEREC should make public any final documents issued in carrying out
its tasks, such as opinions, guidelines, reports, recommendations, common positions and best practices, as well as
any study which is commissioned to support its tasks. BEREC and the BEREC Office should also make public up-to-
date lists of their tasks and up-to-date lists of members, alternates and other participants in the meetings of their
organisational bodies, and the declarations of interests made by the members of the Board of Regulators, the
members of the Management Board and the Director.

BEREC, supported by the BEREC Office, should be able to engage in communication activities within its field of
competence, which are not detrimental to BEREC's core tasks. The content and implementation of the BEREC’s
communication strategy should be consistent, objective, relevant and coordinated with the strategies and activities of
the Commission and the other institutions in order to take into consideration the broader image of the Union. The
BEREC Office’s communication activities should be carried out in accordance with relevant communication and
dissemination plans adopted by the Management Board.

In order to carry out their tasks effectively, BEREC and the BEREC Office should have the right to request all
necessary information from the Commission, the NRAs, and, as a last resort, other authorities and undertakings.
Requests for information should provide reasons, should be proportionate and should not impose an undue burden
on the addressees. NRAs should cooperate with BEREC and the BEREC Office and should provide them with timely
and accurate information to ensure that BEREC and the BEREC Office are able to fulfil their tasks. BEREC and the
BEREC Office should also, pursuant to the principle of sincere cooperation, share with the Commission, the NRAs
and other competent authorities all necessary information. Where relevant, the confidentiality of information should
be ensured. When assessing if a request is duly justified, BEREC should take into consideration if the information
requested is related to the carrying out of tasks exclusively attributed to the relevant authorities.

The BEREC Office should establish a common information and communication system to avoid duplication of
information requests and facilitate communications between all authorities involved.

In order to ensure a high level of confidentiality and to avoid conflicts of interests, the rules on those matters
applying to members of the organisational bodies of BEREC and the BEREC Office should apply to their alternates.

Since this Regulation confers new tasks on BEREC and the BEREC Office and other Union legal acts may confer
additional tasks, the Commission should carry out a regular evaluation of the operation of BEREC and the BEREC
Office and the effectiveness of their institutional structure in a changing digital environment. If, as the outcome of
that evaluation, the Commission finds that the institutional structure is not suited to the carrying out BEREC'’s and
the BEREC Office’s tasks, and, in particular, to ensure the consistent implementation of the regulatory framework for
electronic communications, it should explore all possible options for improving that structure.

The Office which was established as a Community body with legal personality by Regulation (EC) No 1211/2009, is
succeeded by the BEREC Office established by this Regulation as regards all ownership, agreements, including the
Seat Agreement, legal obligations, employment contracts, financial commitments and liabilities. The BEREC Office
should take over the staff of the Office whose rights and obligations should not be affected. In order to ensure
continuity in the work of BEREC and the Office, their representatives, namely the Chair and Vice-Chairs of the Board
of Regulators, the Management Committee and the Administrative Manager, should continue in office until the end
of their term of office.
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(42) A significant number of consumers in most Member States continue to rely on traditional international
communications such as telephony calls and SMS messages, despite an increasing number of consumers having
access to number-independent interpersonal communications services for their international calling needs at lower
charges than traditional services or without monetary payment.

(43)  In 2013 the Commission proposed an impact-assessed Regulation which included a provision with regulatory
measures applicable to intra-EU communications. Additional data on the intra-EU communications market was
collected from 2017 to 2018 by BEREC and by the Commission through a Commission study and the
Eurobarometer. As shown by that data, significant price differences continue to prevail, for both fixed and mobile
communications, between domestic voice and SMS communications and those terminating in another Member State
in a context of substantial variations of prices between countries, providers and tariff packages, and between mobile
and fixed voice communications. Providers of publicly available number-based interpersonal communications
services often charge consumption based intra-EU communications prices that largely exceed the prices for domestic
tariffs plus additional costs. On average, the standard price of a fixed or mobile intra-EU call tends to be three times
higher than the standard price of a domestic call and the standard price of an intra-EU SMS message more than twice
as expensive as a domestic one. However, those arithmetic averages hide significant differences across Member
States. In some cases the standard price of an intra-EU call can be up to eight times higher than the standard price for
domestic calls. As a consequence, customers in several Member States are exposed to very high prices for intra-EU
communications. Those high prices mainly affect consumers, in particular those placing such communications
infrequently or having a low volume of consumption, which represent the vast majority of the consumers using
intra-EU communications. At the same time, several providers propose special offers particularly attractive for
business customers and consumers with a significant consumption of intra-EU communications. Such offers are
often not charged based on actual consumption and may consist in a certain number of intra-EU call minutes or SMS
messages for a fixed monthly fee (add-on offers) or in the inclusion of a certain number of intra-EU call minutes or
SMS messages in the monthly allowance of call minutes or SMS messages, either without any surcharge or with a
small surcharge. However, the terms of those offers are often not attractive for consumers with only occasional,
unpredictable or relatively low volumes of intra-EU communications. Consequently, those consumers risk paying
excessive prices for their intra-EU communications and should be protected.

(44)  Moreover, high prices for intra-EU communications represent a barrier to the functioning of the internal market as
they discourage seeking and purchasing goods and services from a provider located in another Member State. It is
hence necessary to set specific and proportionate limits to the price that providers of publicly available number-
based interpersonal communications services may charge consumers for intra-EU communications in order to
eliminate such high prices.

(45)  When providers of publicly available number-based interpersonal communications services charge their consumers
for intra-EU communications at rates wholly or partly based on the consumption of such services, including in cases
of consumption-based deduction from a monthly or prepaid allowance for such services, those rates should not
exceed EUR 0,19 per minute for calls and EUR 0,06 per SMS message. Those caps correspond to the maximum
prices which currently apply, respectively, to regulated roaming calls and SMS messages. When roaming in the
Union, consumers benefit from the protection of the euro-voice tariff and the euro-SMS tariff that have been
progressively replaced by roaming ‘like at home’. Those caps are also considered to be a suitable benchmark for
setting the maximum rate for regulated intra-EU communications for five years starting from 15 May 2019. The
current level of the cap represents a simple, transparent and proven safety-net for protection against high prices and
is suitable as a cap for retail prices of all regulated intra-EU communications. Both roaming calls within the Union
and intra-EU calls share a similar cost structure.

(46)  The caps should allow the providers of publicly available number-based interpersonal communications services to
recoup their costs, thus ensuring a proportionate intervention on both the mobile and fixed calls market. The caps
will apply directly only to rates based on actual consumption. They should have a disciplining effect also on those
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offers where a certain volume of intra-EU communications is included without being charged separately as
consumers have the choice to switch to a consumption-based tariff for their intra-EU communications. Intra-EU
communication volumes which go beyond those included in a bundle and are charged separately should be subject
to the caps. The measure should ensure, in a proportionate manner, that consumers with a low level of consumption
of intra-EU communications are protected against high prices and should, at the same time, have only a moderate
impact on providers.

(47)  Providers of publicly available number-based interpersonal communications services should be able to propose to
their consumers alternative tariff offers for international communications with different rates for regulated intra-EU
communications and consumers should be free to opt for such offers expressly, and to switch back any time and free
of charge, even for offers to which consumers subscribed before the entry into force of such provisions. Only
alternative offers for international communications, such as those covering all or some third countries, should,
where accepted by a consumer, be able to free a provider from its obligation not to exceed the caps for regulated
intra-EU communications. Other advantages, such as subsidised terminal equipment or discounts on other electronic
communications services, offered by providers to consumers are a normal part of competitive interaction and
should not affect the applicability of the price caps for regulated intra-EU communications.

(48)  Some providers of publicly available number-based interpersonal communications services may be significantly
more affected than the majority of other providers in the Union by a price cap for regulated intra-EU
communications. This could, in particular, be the case for those providers which generate a particularly high share of
their revenues or operational profits with intra-EU communications or whose domestic margins are low compared
to industry benchmarks. As a consequence of margin compression as regards regulated intra-EU communications, a
provider might not be able to sustain its domestic pricing model. Such scenarios are highly unlikely to occur because
the maximum prices are clearly above the costs for providing intra-EU communications. Nevertheless, in order to
address such very exceptional scenarios in a proportionate manner, NRAs should be able to grant a derogation upon
the request of such provider in justified and exceptional cases.

(49)  Any derogation should be granted only where a provider can demonstrate, against a relevant benchmark established
by BEREC, that it is significantly more affected than most other providers in the Union and that that impact would
significantly weaken that provider’s capacity to maintain its charging model for domestic communications. Where
an NRA grants a derogation, it should determine the maximum price level that a provider could apply for regulated
intra-EU communications and which would enable it to maintain a competitive price level for domestic
communications. Any such derogation should be limited to one year and be renewable if the provider demonstrates
that the conditions for a derogation continue to be fulfilled.

(50) In light of the principle of proportionality, the applicability of the price caps for regulated intra-EU communications
should be limited in time and should expire five years after its entry into force. Such a limited duration should allow
proper assessment of the effects of the measures and evaluation to what extent there is an ongoing need to protect
consumers.

(51)  In order to ensure Union-wide, consistent, timely and most effective protection of consumers negatively affected by
the significant price differences of intra-EU communications, such provisions should be directly applicable and
enshrined in a regulation. The most suitable regulation for that purpose is Regulation (EU) 2015/2120, which was
adopted after an impact assessment which proposed, inter alia, a provision on intra-EU communications as a
necessary means by which to complete the internal market for electronic communications. The likely impacts on
providers’ revenues generated by the provision of intra-EU communications are further mitigated by the application
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of the roaming euro-voice tariff and euro-SMS tariff as caps to both fixed and mobile communications, which serve
as a safety mechanism; and by evidence, provided by BEREC's 2018 analysis, of a considerable decline in relevant
volumes of fixed traffic affected by the measure in the intervening period. Those provisions should therefore be
introduced as an amendment to Regulation (EU) 2015/2120, which should also be adapted to ensure that Member
States adopt rules on penalties for the infringement of such provisions.

(52)  Since the objectives of this Regulation, namely to ensure the consistent implementation of the regulatory framework
for electronic communications, in particular in relation to cross-border aspects and through efficient internal market
procedures for draft national measures, and to ensure that consumers are not charged excessive prices for making
number-based interpersonal communications originating in the Member State of the consumer’s domestic provider
and terminating at any fixed or mobile number in another Member State, cannot be sufficiently achieved by the
Member States but can rather, by reason of the scale and effects of the action, be better achieved at the level of the
Union, the Union may adopt measures, in accordance with the principle of subsidiarity as set out in Article 5 of the
Treaty on European Union. In accordance with the principle of proportionality as set out in that Article, this
Regulation does not go beyond what is necessary in order to achieve those objectives.

(53)  This Regulation amends and extends the scope of Regulation (EC) No 1211/2009. Since the amendments to be made
are of a substantial nature, that act should, in the interests of clarity, be repealed. References to the repealed
regulation should be construed as references to this Regulation,

HAVE ADOPTED THIS REGULATION:

CHAPTER 1
SUBJECT MATTER AND SCOPE

Article 1

Subject matter and scope

1. This Regulation establishes the Body of European Regulators for Electronic Communications (BEREC) and the
Agency for Support for BEREC (the ‘BEREC Office’).

2. BEREC and the BEREC Office shall, respectively, replace and succeed the Body of European Regulators for Electronic
Communications and the Office, which were established by Regulation (EC) No 1211/2009.

Article 2
Legal personality of the BEREC Office

1. The BEREC Office shall be a body of the Union. It shall have legal personality.

2. In each Member State the BEREC Office shall enjoy the most extensive legal capacity accorded to legal persons under
national law. It shall, in particular, be capable of acquiring and disposing of movable and immovable property and being
party to legal proceedings.

3. The BEREC Office shall be represented by its Director.

4. The BEREC Office shall have sole responsibility for the tasks assigned to and the powers conferred on it.

5. The BEREC Office shall have its seat in Riga.
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CHAPTER I
OBJECTIVES AND TASKS OF BEREC

Article 3
Objectives of BEREC

1. BEREC shall act within the scope of Regulations (EU) No 531/2012 and (EU) 2015/2120 and Directive (EU) 2018/
1972.

2. BEREC shall pursue the objectives set out in Article 3 of Directive (EU) 2018/1972. In particular, BEREC shall aim to
ensure the consistent implementation of the regulatory framework for electronic communications within the scope referred
to in paragraph 1 of this Article.

3. BEREC shall carry out its tasks independently, impartially, transparently and in a timely manner.
4. BEREC shall draw upon the expertise available in the national regulatory authorities (NRAs).

5. Inaccordance with Article 9(3) of Directive (EU) 20181972, each Member State shall ensure that its NRAs are able to
participate fully in the work of organisational bodies of BEREC.

6.  In Member States where there is more than one NRA responsible under Directive (EU) 20181972, those NRAs shall
coordinate with each other as necessary.

Article 4
Regulatory tasks of BEREC

1. BEREC shall have the following regulatory tasks:

(a) to assist and advise the NRAs, the European Parliament, the Council and the Commission, and cooperate with the
NRAs and the Commission, upon request or on its own initiative, on any technical matter regarding electronic
communications within its competence;

(b) to assist and advise the Commission, upon request, in relation to the preparation of legislative proposals in the field of
electronic communications, including on any proposed amendment of this Regulation or of Directive (EU) 2018/1972;

(c) to issue opinions as referred to in Regulation (EU) No 531/2012 and Directive (EU) 2018/1972, in particular on:
(i) the resolution of cross-border disputes, in accordance with Article 27 of Directive (EU) 2018/1972;

(i) draft national measures related to the internal market procedures for market regulation, in accordance with
Articles 32, 33 and 68 of Directive (EU) 2018/1972;

(i) draft decisions and recommendations on harmonisation, in accordance with Articles 38 and 93 of Directive (EU)
2018/1972;

(iv) end-to-end connectivity between end-users, in accordance with Article 61(2) of Directive (EU) 2018/1972;

(v) the determination of a single maximum Union-wide mobile voice termination rate and a single maximum Union-
wide fixed voice termination rate, in accordance with Article 75 of Directive (EU) 2018/1972;

(vi) the contract summary template, in accordance with Article 102 of Directive (EU) 2018/1972;



17.12.2018 Official Journal of the European Union L 321/11

(vii) the national implementation and functioning of the general authorisation, and their impact on the functioning of
the internal market, in accordance with Article 122(3) of Directive (EU) 2018/1972;

(viii) where relevant, the market and technological developments regarding the different types of electronic
communications services and their impact on the application of Title IIT of Part III of Directive (EU) 2018/1972,
in accordance with Article 123(1) of that Directive;

d) to issue guidelines on the implementation of the Union regulatory framework for electronic communications, in
8 p g y
particular, as referred to in Regulations (EU) No 531/2012 and (EU) 2015/2120 and Directive (EU) 2018/1972, on:

(i) the notification template, in accordance with Article 12 of Directive (EU) 2018/1972;

(i) the consistent implementation of obligations as regards geographical surveys and forecasts, in accordance with
Article 22 of Directive (EU) 2018/1972;

(ili) relevant criteria to foster the consistent application of Article 61(3) of Directive (EU) 2018/1972;

(iv) common approaches to the identification of the network termination point in different network topologies, in
accordance with Article 61(7) of Directive (EU) 2018/1972;

(v) common approaches to meet transnational end-user demand, in accordance with Article 66 of Directive (EU)
2018/1972;

(vi) minimum criteria for a reference offer, in accordance with Article 69 of Directive (EU) 2018/1972;

(vii) the fostering of the consistent application by NRAs of the conditions set out in Article 76(1) of, and the criteria
set out in Annex IV to, Directive (EU) 2018/1972;

(viii) criteria for a network to be considered a very high capacity network, in accordance with Article 82 of Directive
(EU) 2018/1972;

(ix) common criteria for the assessment of the ability to manage numbering resources and of the risk of exhaustion of
numbering resources, in accordance with Article 93 of Directive (EU) 2018/1972;

(x) relevant quality of service parameters, the applicable measurement methods, the content and format of
publication of the information, and quality certification mechanisms, in accordance with Article 104 of Directive
(EU) 2018/1972;

(xi) how to assess whether the effectiveness of public warning systems under Article 110(2) of Directive (EU) 2018/
1972 is equivalent to the effectiveness of those under paragraph 1 of that Article;

(xii) wholesale roaming access, in accordance with Article 3(8) of Regulation (EU) No 531/2012;

(xii) the implementation of NRAs" obligations as regards open internet access, in accordance with Article 5(3) of
Regulation (EU) 2015/2120;

(xiv) the parameters to be taken into account by NRAs in their assessment of the sustainability of the domestic
charging model, in accordance with Article 5a(6) of Regulation (EU) 2015/2120;

(e) to issue other guidelines ensuring the consistent implementation of the regulatory framework for electronic
communications and consistent regulatory decisions by the NRAs, on its own initiative or upon the request of an NRA,
the European Parliament, the Council or the Commission, in particular for regulatory issues affecting a significant
number of Member States or with a cross-border element;
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(f) where relevant, to participate in the Peer Review Forum on draft measures on selection procedures, in accordance with
Article 35 of Directive (EU) 2018/1972;

(g) to participate on issues concerning its competence relating to market regulation and competition related to radio
spectrum, in accordance with Article 4 of Directive (EU) 2018/1972;

(h) to conduct analyses of potential transnational markets in accordance with Article 65 of Directive (EU) 2018/1972 and
of transnational end-user demand, in accordance with Article 66 of that Directive;

(i) to monitor and collect information and, where relevant, make up-to-date information publicly available on the
application of Regulation (EU) No 531/2012, in accordance with Articles 16 and 19 thereof;

(i) to report on technical matters within its competence, in particular on:
(i) the practical application of the opinions and guidelines referred to in points (c), (d) and (e);

(i) Member States’ best practices to support the defining of adequate broadband internet access service, in accordance
with Article 84 of Directive (EU) 2018/1972;

(iii) the evolution of pricing and consumption patterns both for domestic and roaming services, the evolution of actual
wholesale roaming rates for unbalanced traffic, the relationship between retail prices, wholesale charges and
wholesale costs for roaming services as well as on transparency and comparability of tariffs, in accordance with
Article 19 of Regulation (EU) No 531/2012;

(iv) the outcomes of the annual reports that NRAs shall provide in accordance with Article 5 of Regulation (EU) 2015/
2120, through the publication of an annual synthesis report;

(v) the market developments in the electronic communications sector, on an annual basis;

(k) to issue recommendations and common positions, and disseminate regulatory best practices addressed to the NRAs in
order to encourage the consistent and better implementation of the regulatory framework for electronic
communications;

() to establish and maintain a database of:

(i) the notifications transmitted to the competent authorities by undertakings subject to general authorisation, in
accordance with Article 12 of Directive (EU) 2018/1972;

(ii) the numbering resources with a right of extraterritorial use within the Union, in accordance with the fourth
subparagraph of Article 93(4) of Directive (EU) 2018/1972;

(iii) where relevant, E.164 numbers of Member State emergency services, in accordance with the third subparagraph of
Article 109(8) of Directive (EU) 2018/1972;

(m) to evaluate the needs for regulatory innovation and coordinate actions between NRAs to enable the development of
new innovative electronic communications;

(n) to promote the modernisation, coordination and standardisation of the collection of data by NRAs, such data being
made available to the public in an open, reusable and machine-readable format on the BEREC website and the
European data portal, without prejudice to intellectual property rights, personal data protection rules and the required
level of confidentiality;

(0) to carry out other tasks assigned to it by legal acts of the Union, in particular by Regulations (EU) No 531/2012 and
(EU) 2015/2120 and Directive (EU) 2018/1972.
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2. BEREC shall make public its regulatory tasks and shall update that information when new tasks are assigned to it.

3. BEREC shall make public all of its final opinions, guidelines, reports, recommendations, common positions and best
practices, and any commissioned studies, as well as the relevant draft documents for the purpose of the public consultations
referred to in paragraph 5.

4. Without prejudice to compliance with relevant Union law, NRAs and the Commission shall take the utmost account
of any guideline, opinion, recommendation, common position and best practices adopted by BEREC with the aim of
ensuring the consistent implementation of the regulatory framework for electronic communications within the scope
referred to in Article 3(1).

Where an NRA deviates from the guidelines referred to in point (e) of paragraph 1, it shall provide the reasons therefor.

5. BEREC shall, where appropriate, consult interested parties and give them the opportunity to comment within a
reasonable period having regard to the complexity of the matter. Save in exceptional circumstances, that period shall not be
shorter than 30 days. BEREC shall, without prejudice to Article 38, make the results of such public consultations publicly
available. Such consultations shall take place as early as possible in the decision-making process.

6.  BEREC may, where appropriate, consult and cooperate with relevant national authorities, such as those competent in
the fields of competition, consumer protection and data protection.

7. BEREC may, where appropriate, cooperate with competent Union bodies, offices, agencies and advisory groups, as
well as with the competent authorities of third countries and with international organisations, in accordance with
Article 35(1).

CHAPTER 1II
TASKS OF THE BEREC OFFICE

Article 5
Tasks of the BEREC Office

The BEREC Office shall have the following tasks:

(a) to provide professional and administrative support services to BEREC, in particular in fulfilling its regulatory tasks
pursuant to Article 4;

(b) to collect information from NRAs and to exchange and transmit information in relation to the regulatory tasks assigned
to BEREC pursuant to Article 4;

(c) to produce, on the basis of the information referred to in point (b), regular draft reports on specific aspects of
developments in the European electronic communications market, such as roaming and benchmarking reports, to be
submitted to BEREC;

(d) to disseminate regulatory best practices among NRAs, in accordance with point (k) of Article 4(1);

(e) to assist BEREC in establishing and maintaining registries and databases, in accordance with point (I) of Article 4(1);

(f) to assist BEREC in establishing and managing an information and communications system, in accordance with
Article 41;

(g) to assist BEREC in conducting public consultations, in accordance with Article 4(5);
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(h) to assist in the preparation of the work and provide other administrative and content-related support to ensure the
smooth functioning of the Board of Regulators;

(i) to assist in setting up working groups, upon the request of the Board of Regulators, contribute to the regulatory work
and provide administrative support to ensure the smooth functioning of those groups;

(j) to carry out other tasks assigned to it by this Regulation or by other legal acts of the Union.

CHAPTER IV
ORGANISATION OF BEREC

Article 6

Organisational structure of BEREC
BEREC shall comprise:
(a) a Board of Regulators;
(b) working groups.

Article 7

Composition of the Board of Regulators

1. The Board of Regulators shall be composed of one member from each Member State. Each member shall have the
right to vote.

Each member shall be appointed by the NRA that has primary responsibility for overseeing the day-to-day operation of the
markets for electronic communications networks and services under Directive (EU) 2018/1972. The member shall be
appointed from among the head of the NRA, a member of its collegiate body, or the replacement of either of them.

2. Each member of the Board of Regulators shall have an alternate, appointed by the NRA. The alternate shall represent
the member in his or her absence. The alternate shall be appointed from among the head of the NRA, a member of its
collegiate body, the replacement of either of them, or the staff of the NRA.

3. Members of the Board of Regulators and their alternates shall be appointed in light of their knowledge in the field of
electronic communications, taking into account relevant managerial, administrative and budgetary skills. In order to ensure
continuity of the work of the Board of Regulators, all appointing NRAs shall make efforts to limit the turnover of their
members and, where possible, also of their alternates, and shall aim to achieve a balanced representation between men and
womerl.

4. The Commission shall participate in all deliberations of the Board of Regulators without the right to vote and shall be
represented at an appropriately high level.

5. An up-to-date list of members of the Board of Regulators and their alternates, together with their declarations of
interest, shall be made public.

Article 8
Independence of the Board of Regulators

1. When carrying out the tasks conferred upon it and without prejudice to its members acting on behalf of their
respective NRA, the Board of Regulators shall act independently and objectively in the interests of the Union, regardless of
any particular national or personal interests.

2. Without prejudice to coordination as referred to in Article 3(6), the members of the Board of Regulators and their
alternates shall neither seek nor take instructions from any government, institution, person or body.
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Article 9

Functions of the Board of Regulators
The Board of Regulators shall have the following functions:

(a) to fulfil the regulatory tasks of BEREC set out in Article 4, namely to adopt the opinions, guidelines, reports,
recommendations and common positions and disseminate best practices referred to in that Article, relying, in doing so,
on the preparatory work carried out by the working groups;

(b) to take administrative decisions relating to the organisation of BEREC’s work;
(c) to adopt BEREC's annual work programme as referred to in Article 21;
(d) to adopt BEREC’s annual report on its activities as referred to in Article 22;

(e) to adopt rules for the prevention and management of conflicts of interests as referred to in Article 42, as well as in
respect of members of the working groups;

(f) to adopt detailed rules on the right of access to documents held by BEREC in accordance with Article 36;

(2) to adopt and regularly update the communication and dissemination plans as referred to in Article 37(2), based on an
analysis of needs;

(h) to adopt, acting by a two-thirds majority of its members, and make public, its rules of procedure;

(i) to authorise, together with the Director, the conclusion of working arrangements with competent Union bodies, offices,
agencies and advisory groups and with competent authorities of third countries and with international organisations in
accordance with Article 35;

() to set up working groups and appoint their Chairs;

(k) to provide the Director of the BEREC Office with guidance with regard to the carrying out of the tasks of the BEREC
Office.

Article 10
Chair and Vice-Chairs of the Board of Regulators

1. The Board of Regulators shall appoint, acting by a two-thirds majority of its members, a Chair and at least two Vice-
Chairs from among its members.

2. One of the Vice-Chairs shall automatically assume the duties of the Chair if the latter is not in a position to perform
those duties.

3. The term of office of the Chair shall be one year, renewable once. In order to ensure continuity of BEREC's work, the
incoming Chair shall serve, where possible, one year as Vice-Chair before his or her term of office as Chair. The rules of
procedure shall provide for a shorter term where it is not possible for the incoming Chair to serve as Vice-Chair one year
before his or her term of office as Chair.

4. Without prejudice to the role of the Board of Regulators in relation to the Chair’s tasks, the Chair shall neither seek
nor take instruction from any government, institution, person or body.

5. The Chair shall report to the European Parliament and to the Council on the performance of BEREC's tasks when
invited to do so.
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Article 11
Meetings of the Board of Regulators

1. The Chair shall convene the meetings of the Board of Regulators and shall set the agendas for those meetings, which
shall be made public.

2. The Board of Regulators shall hold at least two ordinary meetings a year.

Extraordinary meetings shall be convened at the initiative of the Chair, upon the request of at least three of its members or
upon the request of the Commission.

3. The Director of the BEREC Office shall take part in all deliberations without the right to vote.

4. The Board of Regulators may invite any person whose opinion may be of interest to it, to participate in its meetings as
an observer.

5. The members and the alternates of the Board of Regulators may, subject to its rules of procedure, be assisted at the
meetings by their advisers or other experts.

6.  The BEREC Office shall provide the secretariat for the Board of Regulators.

Article 12
Voting rules of the Board of Regulators

1. The Board of Regulators shall take decisions by a simple majority of its members unless otherwise provided for in this
Regulation or in another legal act of the Union.

A majority of two thirds of the members of the Board of Regulators shall be required for the opinions referred to in points
(c)(ii) and (v) of Article 4(1) and the guidelines referred to in points (d)(i) to (iv), (vi), (vii) and (x) of Article 4(1).

Notwithstanding the second subparagraph of this paragraph, the Board of Regulators may decide, by a simple majority and
on a case-by-case basis, to adopt opinions referred to in point (c)(ii) of Article 4(1) of this Regulation by simple majority,
related to draft measures falling under Article 76(2) of Directive (EU) 2018/1972, that lead to the launching of the
procedure under Article 33(5) of that Directive.

The decisions of the Board of Regulators shall be made public and shall indicate any reservations of any member upon his
or her request.

2. Each member shall have one vote. In the absence of a member, the alternate shall be entitled to exercise that member’s
right to vote.

In the absence of a member and the alternate, the right to vote may be delegated to another member.

The Chair may delegate the right to vote in any event. The Chair shall take part in the voting unless he or she has delegated
the right to vote.

3. The rules of procedure of the Board of Regulators shall set out in detail the arrangements governing voting, including
the conditions under which one member may act on behalf of another member, the quorum, and the notification deadlines
for meetings. Furthermore, the rules of procedure shall ensure that the members of the Board of Regulators are provided
with full agendas and draft proposals in advance of each meeting so that they have the opportunity to propose amendments
prior to the vote. The rules of procedure may, inter alia, set out a procedure for voting on urgent matters and other practical
arrangements for the operation of the Board of Regulators.

Article 13
Working groups

1. Where justified and, in particular, in order to implement BEREC's annual work programme, the Board of Regulators
may set up working groups.
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2. The Board of Regulators shall appoint the Chairs of the working groups, representing, where possible, different NRAs.

3. The working groups shall be open to the participation of experts from all the NRAs participating in the work of
BEREC and the Commission.

The working groups shall also be open to the participation of the staff of the BEREC Office, who shall contribute to the
regulatory work of, and provide administrative support to, the working groups.

In the case of the working groups which are set up to carry out the tasks referred to in point (c)(ii) of Article 4(1), the
experts from the Commission shall not participate.

In working groups which are set up to carry out the tasks referred to in points (c)(iv), (vi), (vii) and (viii), points (d)(i), (ii), (i),
(x) and (xi), point (j)(ii) and point (1), of Article 4(1) of this Regulation as well as, where relevant, point (c)(iii) and point (j)(i)
of Article 4(1) thereof, the views of experts from other competent authorities notified pursuant to Article 5(4) of Directive
(EU) 2018/1972 shall be taken into consideration.

The Board of Regulators or the Chairs of the working groups may invite individual experts recognised as competent in the
relevant field to participate in the working group meetings if necessary on a case-by-case basis.

4. The Board of Regulators shall adopt rules of procedure laying down the practical arrangements for the operation of

the working groups.

CHAPTER V
ORGANISATION OF THE BEREC OFFICE

Article 14
Organisational structure of the BEREC Office

The BEREC Office shall comprise:
(a) a Management Board;
(b) a Director.

Article 15

Composition of the Management Board

1. The Management Board shall be composed of the persons appointed as members of the Board of Regulators and of
one high level representative of the Commission. Each member of the Management Board shall have the right to vote.

Each appointing NRA, as referred to in the second subparagraph of Article 7(1), may appoint a person other than the
member of the Board of Regulators as member of the Management Board. That person shall be the head of the NRA, a
member of its collegiate body, or the replacement of either of them.

2. Each member of the Management Board shall have an alternate who represents the member in his or her absence.

The alternates of each member shall be the persons appointed as alternates of the members of the Board of Regulators. The
representative of the Commission shall also have an alternate.

Each appointing NRA, as referred to in the second subparagraph of Article 7(1), may appoint a person other than the
alternate of the member of the Board of Regulators as the alternate of the member of the Management Board. That person
shall be the head of the NRA, a member of its collegiate body, the replacement of either of them, or the staff of the NRA.
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3. The members of the Management Board and their alternates shall neither seek nor take instructions from any
government, institution, person or body.

4. An up-to-date list of members of the Management Board and their alternates, together with their declarations of
interests, shall be made public.

Article 16

Administrative Functions of the Management Board
1. The Management Board shall have the following administrative functions:

(a) to provide general orientations for the BEREC Office’s activities and adopt, on an annual basis, the BEREC Office’s
single programming document by a majority of two thirds of its members, taking into account the opinion of the
Commission and in accordance with Article 23;

(b) to adopt, by a majority of two thirds of its members, the annual budget of the BEREC Office and exercise other
functions in respect of the BEREC Office’s budget pursuant to Chapter VII;

(¢) to adopt, make public and proceed with an assessment of the consolidated annual activity report on the BEREC Office’s
activities referred to in Article 27 and submit both the report and its assessment, by 1 July each year to the European
Parliament, the Council, the Commission and the Court of Auditors;

(d) to adopt the financial rules applicable to the BEREC Office in accordance with Article 29;

(e) to adopt an anti-fraud strategy proportionate to fraud risks, taking into account the costs and benefits of the measures
to be implemented;

(f) to ensure adequate follow-up to findings and recommendations stemming from the internal or external audit reports
and evaluations, as well as from investigations of the European Anti-Fraud Office (OLAF);

(2) to adopt rules for the prevention and management of conflicts of interests as referred to in Article 42(3);

(h) to adopt and regularly update the communication and dissemination plans referred to in Article 37(2), based on an
analysis of needs;

(i) to adopt its rules of procedure;

() to adopt implementing rules for giving effect to the Staff Regulations of Officials of the European Union and the
Conditions of Employment of Other Servants of the European Union ('), in accordance with Article 110 of the Staff
Regulations;

(k) without prejudice to the decision referred to in the first subparagraph of paragraph 2, to exercise, with respect to the
staff of the BEREC Office, the powers conferred by the Staff Regulations on the Appointing Authority and by the
Conditions of Employment of Other Servants on the Authority Empowered to Conclude a Contract of Employment
(the ‘appointing authority powers’);

() to appoint the Director and, where relevant, extend his or her term of office or remove him or her from office in
accordance with Article 32;

(m) to appoint an Accounting Officer, subject to the Staff Regulations and the Conditions of Employment of Other
Servants, who shall be wholly independent in the performance of his or her duties;

(n) to take all decisions on the establishment of the BEREC Office’s internal structures and, where necessary, their
modification, taking into consideration the BEREC Office’s activity needs as well as having regard to sound budgetary
management.

(") Regulation (EEC, Euratom, ECSC) No 259/68 of the Council of 29 February 1968 laying down the Staff Regulations of Officials and
the Conditions of Employment of Other Servants of the European Communities and instituting special measures temporarily
applicable to officials of the Commission (O] L 56, 4.3.1968, p. 1).
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With regard to point (m) of the first subparagraph, the BEREC Office may appoint the same Accounting Officer as
another Union body or institution. In particular, the BEREC Office and the Commission may agree that the
Commission’s accounting officer shall also act as Accounting Officer of the BEREC Office.

2. The Management Board shall adopt, in accordance with Article 110 of the Staff Regulations, a decision based on
Article 2(1) of the Staff Regulations and on Article 6 of the Conditions of Employment of Other Servants, delegating
relevant appointing authority powers to the Director and specifying the conditions under which this delegation of powers
can be suspended. The Director shall be authorised to sub-delegate those powers.

Where exceptional circumstances so require, the Management Board may, by way of a decision, temporarily suspend the
delegation of the appointing authority powers to the Director and those sub-delegated by the latter and exercise them itself
or delegate them to one of its members or to a member of staff other than the Director.

Article 17

Chairperson and Deputy Chairpersons of the Management Board

1. The Chairperson and the Deputy Chairpersons of the Management Board shall be the persons appointed as the Chair
and Vice-Chairs of the Board of Regulators. The same term of office shall apply.

By derogation from the first subparagraph, the Management Board may, by a majority of two thirds of its members, elect
other members of the Management Board as Chairperson or Deputy Chairperson(s) from among its members, representing
Member States. Their term of office shall be the same as that of the Chair and Vice-Chairs of the Board of Regulators.

2. One of the Deputy Chairpersons shall automatically assume the duties of the Chairperson if the latter is not in a
position to perform those duties.

3. The Chairperson of the Management Board shall report to the European Parliament and to the Council on the
carrying out of the tasks of the BEREC Office when invited to do so.

Article 18

Meetings of the Management Board
1. The Chairperson shall convene the meetings of the Management Board.

2. The Director of the BEREC Office shall take part in the deliberations, except those related to Article 32, without the
right to vote.

3. The Management Board shall hold at least two ordinary meetings a year. In addition, the Chairperson shall convene
extraordinary meetings on his or her own initiative, upon the request of the Commission, or of at least three of its
members.

4. The Management Board may invite any person whose opinion may be of interest to attend its meetings as an observer.

5. The members of the Management Board and their alternates may, subject to its rules of procedure, be assisted at the
meetings by advisers or experts.

6.  The BEREC Office shall provide the secretariat for the Management Board.

Article 19

Voting rules of the Management Board

1. The Management Board shall take decisions by a simple majority of its members, unless otherwise provided for in this
Regulation.

2. Each member shall have one vote. In the absence of a member, the alternate shall be entitled to exercise the right to
vote.

In the absence of a member and the alternate, the right to vote may be delegated to another member.
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3. The Chairperson may delegate the right to vote in any event. He or she shall take part in the voting unless he or she
has delegated the right to vote.

4. The Management Board’s rules of procedure shall establish more detailed voting arrangements, in particular the
procedure for voting on urgent matters and the circumstances in which a member may act on behalf of another member.

Article 20

Responsibilities of the Director

1. The Director shall be in charge of the administrative management of the BEREC Office. The Director shall be
accountable to the Management Board.

2. The Director shall assist the Chair of the Board of Regulators and the Chairperson of the Management Board in
preparing the meetings of their respective bodies.

3. Without prejudice to the powers of the Board of Regulators, the Management Board and the Commission, the
Director shall be independent in the performance of his or her duties and shall neither seck nor take instructions from any
government, institution, person or body.

4. The Director shall report to the European Parliament and to the Council on the performance of his or her duties when
invited to do so.

5. The Director shall be the legal representative of the BEREC Office.

6.  The Director shall be responsible for the implementation of the BEREC Office’s tasks and following the guidance
provided by the Board of Regulators and the Management Board. In particular, the Director shall be responsible for:

(a) the day-to-day administration of the BEREC Office;

(b) implementing administrative decisions adopted by the Board of Regulators and the Management Board;

(c) preparing, and submitting to the Management Board, the single programming document referred to in Article 23;

(d) assisting the Board of Regulators in the preparation of BEREC's annual activity report as referred to in Article 22;

(e) assisting the Board of Regulators in the preparation of BEREC's annual work programme as referred to in Article 21;

(f) implementing the single programming document, and reporting to the Management Board on its implementation;

(@) preparing the draft consolidated annual report on the BEREC Office’s activities as referred to in Article 27 and
presenting it to the Management Board for assessment and adoption;

(h) preparing an action plan following-up conclusions of internal or external audit reports and evaluations, as well as
investigations by the OLAF and reporting on progress at least once a year to the Management Board;

(i) protecting the financial interests of the Union by applying preventive measures against fraud, corruption and any other
illegal activities, by carrying out effective checks and, if irregularities are detected, by recovering amounts wrongly paid
and, where appropriate, by imposing effective, proportionate and dissuasive administrative measures, including
financial penalties;

() preparing an anti-fraud strategy for the BEREC Office and presenting it to the Management Board for approval;
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(k) preparing draft financial rules applicable to the BEREC Office;
() preparing the BEREC Office’s draft statement of estimates of revenue and expenditure and implementing its budget;

(m) authorising, together with the Board of Regulators, the conclusion of working arrangements with competent Union
bodies, offices, agencies and advisory groups and with competent authorities of third countries and with international
organisations in accordance with Article 35.

7. The Director shall, under the supervision of the Management Board, take the necessary measures, in particular with
regard to adopting internal administrative instructions and publishing notices, in order to ensure the functioning of the
BEREC Office in accordance with this Regulation.

8. The Director shall, subject to the prior consent of the Commission, the Management Board and the Member States
concerned, decide whether it is necessary for the purpose of carrying out the BEREC Office’s tasks in an efficient and
effective manner to locate one or more members of staff in one or more Member States. The decision shall specify the scope
of the activities to be carried out in a manner that avoids unnecessary costs and duplication of administrative functions of
the BEREC Office. Before such a decision is taken, its impact in terms of staff allocation and budget shall be set out in the
multi-annual programming document referred to in Article 23(4).

CHAPTER VI
BEREC PROGRAMMING

Article 21
Annual Work Programme of BEREC

1. The Board of Regulators shall adopt the outline of the annual work programme by 31 January of the year preceding
that to which the annual work programme relates. After consulting the European Parliament, the Council and the
Commission on their priorities, as well as other interested parties in accordance with Article 4(5), the Board of Regulators
shall adopt the final annual work programme by 31 December of that year.

2. The Board of Regulators shall transmit the annual work programme to the European Parliament, the Council and the
Commission as soon as it is adopted.
Article 22
Annual Activity Report of BEREC

1. The Board of Regulators shall adopt the annual report on the activities of BEREC.

2. The Board of Regulators shall transmit the annual activity report to the European Parliament, the Council, the
Commission and the European Economic and Social Committee by 15 June each year.

CHAPTER VII
BUDGET AND PROGRAMMING OF THE BEREC OFFICE

Article 23

Annual and multi-annual programming

1. Each year, the Director shall draw up a draft programming document containing annual and multiannual
programming (‘single programming document’) in line with Article 32 of Delegated Regulation (EU) No 1271/2013, taking
into account guidelines set by the Commission.

By 31 January each year, the Management Board shall adopt the draft single programming document and forward it to the
Commission for it to provide its opinion. The draft single programming document shall also be submitted to the European
Parliament and to the Council.
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The Management Board shall subsequently adopt the single programming document, taking into account the opinion of the
Commission. It shall submit the single programming document, as well as any subsequent updates, to the European
Parliament, the Council and the Commission.

The single programming document shall become definitive after adoption of the general budget of the Union and, if
necessary, shall be adjusted accordingly.

2. The annual programming document shall comprise detailed objectives and expected results, including performance
indicators. It shall also contain a description of the actions to be financed and an indication of the financial and human
resources allocated to each action, in accordance with the principles of activity-based budgeting and management, as
referred to in Article 31. The annual programming document shall be consistent with the BEREC's outline of the annual
work programme and the final annual work programme as referred to in Article 21 and with the multiannual
programming document of the BEREC Office referred to in paragraph 4 of this Article. It shall clearly indicate tasks that
have been added, changed or deleted in comparison with the previous financial year.

3. The Management Board shall, where necessary, amend the annual programming document after adoption of BEREC’s
final annual work programme referred to in Article 21 and where a new task is assigned to BEREC or to the BEREC Office.

Any substantial amendment to the annual programming document shall be adopted by the same procedure as that used to
adopt the initial annual programming document. The Management Board may delegate the power to make non-substantial
amendments to the annual programming document to the Director.

4. The multiannual programming document shall set out overall strategic programming including objectives, expected
results and performance indicators. It shall also set out resource programming including multi-annual budget and staff.

The resource programming shall be updated annually. The strategic programming shall be updated where appropriate, and
in particular to address the outcome of the evaluation referred to in Article 48.

5. The single programming document of the BEREC Office shall include the implementation of BEREC's strategy for
relations with competent Union bodies, offices, agencies and advisory groups, with competent authorities of third countries
and with international organisations as referred to in Article 35(3), the actions linked to that strategy and the specification
of associated resources.

Article 24
Establishment of the budget

1. Each year, the Director shall draw up a provisional draft estimate of the BEREC Office’s revenue and expenditure (the
‘draft estimate’) for the following financial year, including the establishment plan, and submit it to the Management Board.

The information contained in the draft estimate shall be consistent with the draft single programming document referred to
in Article 23(1).

2. The Director shall submit the draft estimate to the Commission by 31 January each year.

3. The Commission shall submit the draft estimate to the budgetary authority together with the draft general budget of
the Union.

4. On the basis of the draft estimate, the Commission shall enter in the draft general budget of the Union the estimates it
considers necessary for the establishment plan and the amount of the contribution to be charged to the general budget,
which it shall place before the budgetary authority in accordance with Articles 313 and 314 of the Treaty on the
Functioning of the European Union (TFEU).

5. The budgetary authority shall authorise the appropriations for the contribution to the BEREC Office.
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6.  The budgetary authority shall adopt the BEREC Office’s establishment plan.

7. The Management Board shall adopt the BEREC Office’s budget. The budget shall become final following final adoption
of the general budget of the Union. Where necessary, it shall be adjusted accordingly.

8.  For any building project likely to have significant implications for the budget of the BEREC Office, Delegated
Regulation (EU) No 1271/2013 shall apply.

Article 25
Structure of the budget

1. Estimates of all revenue and expenditure for the BEREC Office shall be prepared each financial year, corresponding to
the calendar year, and shall be shown in the BEREC Office’s budget.

2. The BEREC Office’s budget shall be balanced in terms of revenue and of expenditure.
3. Without prejudice to other resources, the BEREC Office’s revenue shall comprise:

(a) a contribution from the Union;

(b) any voluntary financial contribution from the Member States or the NRAs;

(c) charges for publications and any other service provided by the BEREC Office;

(d) any contribution from third countries or the regulatory authorities competent in the field of electronic communications
of third countries participating in the work of the BEREC Office, as provided for in Article 35.

4. The expenditure of the BEREC Office shall include staff remuneration, administrative and infrastructure expenses and
operational expenditure.

Article 26

Implementation of the budget
1. The Director shall implement the BEREC Office’s budget.

2. Each year the Director shall submit to the European Parliament and the Council all information relevant to the
findings of evaluation procedures.

Article 27

Consolidated Annual Activity Report

The Management Board shall adopt consolidated annual activity reports in accordance with Article 47 of Delegated
Regulation (EU) No 1271/2013, taking into account guidelines set by the Commission.

Article 28

Presentation of accounts and discharge

1. The BEREC Office’s accounting officer shall submit the provisional accounts for the financial year to the
Commission’s Accounting Officer and to the Court of Auditors by 1 March of the following financial year.

2. The BEREC Office shall submit the report on the budgetary and financial management to the European Parliament,
the Council and the Court of Auditors by 31 March of the following financial year.

3. On receipt of the Court of Auditors’ observations on the BEREC Office’s provisional accounts, the BEREC Office’s
accounting officer shall draw up the BEREC Office’s final accounts under his or her own responsibility. The Director shall
submit the final accounts to the Management Board for an opinion.

4. The Management Board shall deliver an opinion on the BEREC Office’s final accounts.
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5. The Director shall submit the final accounts to the European Parliament, the Council, the Commission and the Court
of Auditors, together with the Management Board’s opinion by 1 July following each financial year.

6.  The BEREC Office shall publish the final accounts in the Official Journal of the European Union by 15 November of
the following year.

7. The Director shall submit to the Court of Auditors a reply to its observations by 30 September of the following
financial year. The Director shall also submit that reply to the Management Board.

8.  The Director shall submit to the European Parliament, upon the latter’s request, any information required for the
smooth application of the discharge procedure for the financial year in question, in accordance with Article 165(3) of
Regulation (EU, Euratom) 2018/1046 of the European Parliament and of the Council (*).

9. On a recommendation from the Council acting by a qualified majority, the European Parliament shall, before 15 May
of year N + 2, give a discharge to the Director in respect of the implementation of the budget for year N.
Article 29
Financial rules
The financial rules applicable to the BEREC Office shall be adopted by the Management Board after consulting the

Commission. They shall not diverge from Delegated Regulation (EU) No 1271/2013 unless such a divergence is required for
the BEREC Office’s operation and the Commission has given its prior consent.

CHAPTER VIII
STAFF OF THE BEREC OFFICE

Article 30

General provision

The Staff Regulations and the Conditions of Employment of Other Servants and the rules adopted by agreement between
the institutions of the Union for giving effect to those Staff Regulations and the Conditions of Employment of Other
Servants shall apply to the staff of the BEREC Office.

Article 31
Number of staff of the BEREC Office

1. Inaccordance with the principle of activity-based management of human resources, the BEREC Office shall have the
staff required to carry out its duties.

2. The number of staff and corresponding financial resources shall be proposed in accordance with Article 23(2) and (4)
and Article 24(1), taking account of point (a) of Article 5 and all other tasks assigned to the BEREC Office by this
Regulation or by other Union legal acts, as well as the need for compliance with the regulations applicable to all Union
decentralised agencies.

Article 32
Appointment of the Director

1. The Director shall be engaged as a temporary agent of the BEREC Office in accordance with point (a) of Article 2 of
the Conditions of Employment of Other Servants.

2. The Director shall be appointed by the Management Board, following an open and transparent selection procedure, on
the basis of merit, management, administrative and budgetary skills and the skills and experience relevant to electronic
communications networks and services.

(") Regulation (EU, Euratom) 20181046 of the European Parliament and of the Council of 18 July 2018 on the financial rules
applicable to the general budget of the Union, amending Regulations (EU) No 1296/2013, (EU) No 1301/2013, (EU) No 1303/
2013, (EU) No 1304/2013, (EU) No 1309/2013, (EU) No 1316/2013, (EU) No 223/2014, (EU) No 283/2014, and Decision
No 541/2014/EU and repealing Regulation (EU, Euratom) No 966/2012 (OJ L 193, 30.7.2018, p. 1).
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The list of candidates shall not be proposed by the Chairperson or by a Deputy Chairperson alone. The rules of procedure
of the Management Board shall set out in detail the arrangements governing a procedure to shortlist the number of eligible
candidates and a voting procedure.

3. For the purpose of concluding the contract with the Director, the BEREC Office shall be represented by the
Chairperson of the Management Board.

4. Before appointment, the candidate selected by the Management Board shall be invited to make a statement before the
competent committee of the European Parliament and to answer questions put by its members.

5. The term of office of the Director shall be five years. By the end of that period, the Chairperson of the Management
Board shall carry out an assessment that takes into account an evaluation of the Director’s performance and the BEREC
Office’s tasks and challenges. That assessment shall be submitted to the European Parliament and to the Council.

6.  The Management Board, taking into account the assessment referred to in paragraph 5, may extend the Director’s
term of office once, for no more than five years.

7. The Management Board shall inform the European Parliament if it intends to extend the Director’s term of office.
Within one month before any such extension, the Director may be invited to make a statement before the competent
committee of the European Parliament and to answer questions put by its members.

8. A Director whose term of office has been extended shall not participate in another selection procedure for the same
post after the end of the cumulative period.

9. Where the term of office is not extended, the Director shall, upon a decision of the Management Board, remain in
office beyond the expiry of the initial term of office until the appointment of a successor.

10.  The Director may be removed from office only upon a decision of the Management Board acting on a proposal from
a member.

11.  The Management Board shall reach decisions on appointment, extension of the term of office or removal from office
of the Director on the basis of a vote of a two-thirds majority of its members.

Article 33

Seconded national experts and other staff

1. The BEREC Office may make use of seconded national experts or other staff not employed by it. The Staff Regulations
and the Conditions of Employment of Other Servants shall not apply to such staff.

2. The Management Board shall adopt a decision laying down rules on the secondment of national experts to the BEREC
Office.

CHAPTER IX
GENERAL PROVISIONS

Article 34

Privileges and immunities
The Protocol on the Privileges and Immunities of the European Union shall apply to the BEREC Office and its staff.

Article 35

Cooperation with Union bodies, third countries and international organisations

1. Inso far as necessary in order to achieve the objectives set out in this Regulation and carry out its tasks, and without
prejudice to the competences of the Member States and the institutions of the Union, BEREC and the BEREC Office may
cooperate with competent Union bodies, offices, agencies and advisory groups, with competent authorities of third
countries and with international organisations.
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To that end, BEREC and the BEREC Office may, subject to prior approval by the Commission, establish working
arrangements. Those arrangements shall not create legal obligations.

2. The Board of Regulators, the working groups and the Management Board shall be open to the participation of
regulatory authorities of third countries with primary responsibility in the field of electronic communications, where those
third countries have entered into agreements with the Union to that effect.

Under the relevant provisions of those agreements, working arrangements shall be developed specifying, in particular, the
nature, extent and manner in which the regulatory authorities of the third countries concerned will participate without the
right to vote in the work of BEREC and of the BEREC Office, including provisions relating to participation in the initiatives
carried out by BEREC, financial contributions and staff to the BEREC Office. As regards staff matters, those arrangements
shall, in any event, comply with the Staff Regulations.

3. As part of the annual work programme referred to in Article 21, the Board of Regulators shall adopt BEREC's strategy
for relations with competent Union bodies, offices, agencies and advisory groups, with competent authorities of third
countries and with international organisations concerning matters for which BEREC is competent. The Commission, BEREC
and the BEREC Office shall conclude an appropriate working arrangement for the purpose of ensuring that BEREC and the
BEREC Office operate within their mandate and the existing institutional framework.

Article 36

Access to documents and data protection

1. Regulation (EC) No 1049/2001 of the European Parliament and of the Council (*) shall apply to documents held by
BEREC and the BEREC Office.

2. The Board of Regulators and the Management Board shall, by 21 June 2019, adopt detailed rules for applying
Regulation (EC) No 1049/2001.

3. The processing of personal data by BEREC and the BEREC Office shall be subject to Regulation (EU) 2018/1725.

4. The Board of Regulators and the Management Board shall, by 21 June 2019, establish measures for the application of
Regulation (EU) 2018/1725 by BEREC and the BEREC Office, including those concerning the appointment of a Data
Protection Officer of the BEREC Office. Those measures shall be established after consulting the European Data Protection
Supervisor.

Article 37

Transparency and communication

1. BEREC and the BEREC Office shall carry out their activities with a high level of transparency. BEREC and the BEREC
Office shall ensure that the public and any interested parties are given appropriate, objective, reliable and easily accessible
information, in particular in relation to their tasks and the results of their work.

2. BEREC, supported by the BEREC Office, may engage in communication activities on its own initiative within its field
of competence in accordance with relevant communication and dissemination plans adopted by the Board of Regulators.
The allocation of resources for such support for communication activities within the BEREC Office’s budget shall not be
detrimental to the effective exercise of BEREC's tasks as referred to in Article 4 or the BEREC Office’s tasks as referred to in
Article 5.

Communication activities of the BEREC Office shall be carried out in accordance with relevant communication and
dissemination plans adopted by the Management Board.

(") Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding public access to European
Parliament, Council and Commission documents (O] L 145, 31.5.2001, p. 43).
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Article 38
Confidentiality

1. Without prejudice to Article 36(1) and Article 40(2), BEREC and the BEREC Office shall not disclose to third parties
information that they process or receive in relation to which a reasoned request for confidential treatment has been made in
whole or in part.

2. Members and other participants at the meetings of the Board of Regulators, the Management Board and the working
groups, the Director, seconded national experts and other staff not employed by the BEREC Office shall comply with the
confidentiality requirements under Article 339 TFEU, even after their duties have ceased.

3. The Board of Regulators and the Management Board shall lay down the practical arrangements for implementing the
confidentiality rules referred to in paragraphs 1 and 2.

Article 39

Security rules on the protection of classified and sensitive non-classified information

BEREC and the BEREC Office shall adopt their own security rules equivalent to the Commission’s security rules for
protecting European Union Classified Information and sensitive non-classified information, inter alia, provisions for the
exchange, processing and storage of such information as set out in Commission Decisions (EU, Euratom) 2015/443 (') and
(EU, Euratom) 2015/444 (*). Alternatively, BEREC or the BEREC Office may adopt a decision applying the Commission’s
rules mutatis mutandis.

Article 40

Exchange of information

1. Upon the reasoned request of BEREC or the BEREC Office, the Commission and the NRAs represented in the Board of
Regulators and other competent authorities shall provide BEREC or the BEREC Office with all the necessary information, in
a timely and accurate manner, to carry out their tasks, provided that they have legal access to the relevant information and
that the request for information is necessary in relation to the nature of the task in question.

BEREC or the BEREC Office may also request such information to be provided at regular intervals and in specified formats.
Such requests shall, where possible, be made using common reporting formats.

2. Upon the reasoned request of the Commission or an NRA, BEREC or the BEREC Office shall provide, in a timely and
accurate manner, any information that is necessary to enable the Commission, the NRA or other competent authority, to
carry out their tasks, pursuant to the principle of sincere cooperation. Where BEREC or the BEREC Office considers
information to be confidential, the Commission, the NRA or the other competent authority shall ensure such
confidentiality in accordance with Union and national law, including Regulation (EC) No 1049/2001. Business
confidentiality shall not prevent the timely sharing of information.

3. Before requesting information in accordance with this Article and in order to avoid the duplication of reporting
obligations, BEREC or the BEREC Office shall take account of any relevant existing information publicly available.

4. Where information is not made available by the NRAs in a timely manner, BEREC or the BEREC Office may address a
reasoned request either to other NRAs and other competent authorities of the Member State concerned, or directly to the
relevant undertakings providing electronic communications networks, services and associated facilities.

() Commission Decision (EU, Euratom) 2015/443 of 13 March 2015 on Security in the Commission (O] L 72, 17.3.2015, p. 41).
()  Commission Decision (EU, Euratom) 2015/444 of 13 March 2015 on the security rules for protecting EU classified information
(O] L 72, 17.3.2015, p. 53).
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BEREC or the BEREC Office shall notify the NRAs that have failed to provide the information of requests in accordance with
the first subparagraph.

Upon the request of BEREC or the BEREC Office, the NRAs shall assist BEREC in collecting the information.

5. Member States shall ensure that NRAs and other competent authorities have the power to require other responsible
national authorities or undertakings providing electronic communications networks and services, associated facilities, or
associated services to submit all information necessary to carry out their tasks referred to in this Article.

Other responsible national authorities or undertakings as referred to in the first subparagraph shall provide such
information promptly upon request and in accordance with the timescales and level of detail required.

Member States shall ensure that NRAs and other competent authorities are empowered to enforce such information
requests by imposing penalties that are appropriate, effective, proportionate and dissuasive.

Article 41

Information and communication system

1. The BEREC Office shall establish and manage an information and communication system with at least the following
functions:

(a) a common platform for the exchange of information, providing BEREC, the Commission and NRAs with the necessary
information for the consistent implementation of the Union regulatory framework for electronic communications;

(b) a dedicated interface for requests for information and notification of those requests as referred to in Article 40, for
access by BEREC, the BEREC Office, the Commission and NRAs;

(c) a platform for early identification of the need for coordination between NRAs.

2. The Management Board shall adopt the technical and functional specifications for the purpose of establishing the
information and communication system referred to in paragraph 1. That system shall be subject to intellectual property
rights and the required confidentiality level.

3. The information and communication system shall be operational by 21 June 2020.

Article 42

Declarations of interests

1. Members of the Board of Regulators and the Management Board, the Director, seconded national experts and other
staff not employed by the BEREC Office shall each make a written declaration indicating their commitments and the
absence or presence of any direct or indirect interests that might be considered to prejudice their independence.

Such declarations shall be made at the time of taking up responsibilities, shall be accurate and complete, and shall be
updated where there is a risk of there being any direct or indirect interest that might be considered to prejudice the
independence of the person making the declaration.

The declarations made by the members of the Board of Regulators, the members of the Management Board and the Director
shall be made public.

2. Members of the Board of Regulators, the Management Board and the working groups, and other participants in their
meetings, the Director, seconded national experts and other staff not employed by the BEREC Office shall each accurately
and completely declare, at the latest at the start of each meeting, any interest which might be considered to be prejudicial to
their independence in relation to the items on the agenda, and shall abstain from participating in the discussion and the
voting on, such points.
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3. The Board of Regulators and the Management Board shall lay down the rules for the prevention and management of
conflicts of interests and, in particular, for the practical arrangements for the application of paragraphs 1 and 2.

Article 43
Combating fraud

1. In order to facilitate combating fraud, corruption and other unlawful activities under Regulation (EU, Euratom)
No 883/2013 of the European Parliament and of the Council (), by 21 June 2019, the BEREC Office shall accede to the
Interinstitutional Agreement of 25 May 1999 between the European Parliament, the Council of the European Union and
the Commission of the European Communities concerning internal investigations by the European Anti-Fraud Office
(OLAF) (%) and adopt appropriate provisions applicable to all staff of the BEREC Office using the template set out in the
Annex to that Agreement.

2. The Court of Auditors shall have the power of audit, on the basis of documents and on-the-spot inspections, over all
grant beneficiaries, contractors and subcontractors who have received Union funds from the BEREC Office.

3. OLAF may carry out investigations, including on-the-spot checks and inspections, in accordance with the provisions
and procedures laid down in Regulation (EU, Euratom) No 883/2013 and Council Regulation (Euratom, EC) No 2185/96 (°)
with a view to establishing whether there has been fraud, corruption or any other illegal activity affecting the financial
interests of the Union in connection with a grant agreement or grant decision or a contract funded by the BEREC Office.

4. Without prejudice to paragraphs 1, 2 and 3, cooperation agreements with third countries and international
organisations, contracts, grant agreements and grant decisions shall contain provisions expressly empowering the Court of
Auditors and OLAF to conduct such audits and investigations, in accordance with their respective competences.

Article 44
Liability

1. The BEREC Office’s contractual liability shall be governed by the law applicable to the contract in question.

2. The Court of Justice of the European Union (Court of Justice) shall have jurisdiction to give judgment pursuant to any
arbitration clause contained in a contract concluded by the BEREC Office.

3. In the case of non-contractual liability, the BEREC Office shall, in accordance with the general principles common to
the laws of the Member States, make good any damage caused by its departments or by its staff in the performance of their
duties.

4. The Court of Justice shall have jurisdiction in disputes over compensation for damages referred to in paragraph 3.

5. The personal liability of its staff towards the BEREC Office shall be governed by the provisions laid down in the Staff
Regulations or the Conditions of Employment of Other Servants applicable to them.

(") Regulation (EU, Euratom) No 883/2013 of the European Parliament and of the Council of 11 September 2013 concerning

investigations conducted by the European Anti-Fraud Office (OLAF) and repealing Regulation (EC) No 1073/1999 of the European

Parliament and of the Council and Council Regulation (Euratom) No 1074/1999 (O] L 248, 18.9.2013, p. 1).

0J L 136, 31.5.1999, p. 15.

%) Council Regulation (Euratom, EC) No 2185/96 of 11 November 1996 concerning on-the-spot checks and inspections carried out by
the Commission in order to protect the European Communities’ financial interests against fraud and other irregularities (O] L 292,
15.11.1996, p. 2).

—_—
>
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Article 45

Administrative inquiries

The activities of BEREC and of the BEREC Office shall be subject to the inquiries of the European Ombudsman in
accordance with Article 228 TFEU.

Article 46

Language arrangements
1. Regulation No 1 (') shall apply to the BEREC Office.

2. The translation services required for the functioning of the BEREC Office shall be provided by the Translation Centre
of the Bodies of the European Union.

CHAPTER X
FINAL PROVISIONS

Article 47

Headquarters Agreement and operating conditions

1. The arrangements concerning the accommodation to be provided for the BEREC Office in the host Member State and
the facilities to be made available by that Member State as well as the specific rules applicable in the host Member State to
the Director, members of the Management Board, the BEREC Office staff and members of their families shall be laid down
in a Headquarters Agreement between the BEREC Office and the host Member State, concluded after obtaining the approval
of the Management Board and no later than 21 December 2020.

2. The host Member State shall provide the necessary conditions to ensure the smooth and efficient functioning of the
BEREC Office, including multilingual, European-oriented schooling and appropriate transport connections.

Article 48

Evaluation

1. By 21 December 2023, and every five years thereafter, the Commission shall carry out an evaluation in compliance
with the Commission guidelines to assess BEREC's and the BEREC Office’s performance in relation to their objectives,
mandate, tasks and location. The evaluation shall, in particular, address the possible need to modify the structure or
mandate of BEREC and the BEREC Oftice, and the financial implications of any such modification.

2. Where the Commission considers that the continuation of BEREC or the BEREC Office is no longer justified with
regard to its assigned objectives, mandate and tasks, it may propose that this Regulation be amended or repealed
accordingly.

3. The Commission shall report to the European Parliament, the Council and the Management Board on the findings of
its evaluation and shall make those findings public.

Article 49

Transitional Provisions

1. The BEREC Office shall succeed the Office that was established by Regulation (EC) No 1211/2009 as regards all
ownership, agreements, legal obligations, employment contracts, financial commitments and liabilities.

(") Regulation No 1 determining the languages to be used by the European Economic Community (OJ 17, 6.10.1958, p. 385).
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In particular, this Regulation shall not affect the rights and obligations of the staff of the Office. Their contracts may be
renewed under this Regulation in accordance with the Staff Regulations and the Conditions of Employment of Other
Servants and in accordance with the budgetary constraints of the BEREC Office.

2. With effect from 20 December 2018, the Administrative Manager appointed on the basis of Regulation (EC)
No 1211/2009 shall act as Director with the functions provided for in this Regulation. The other conditions of the
Administrative Manager’s contract shall remain unchanged.

3. The Management Board may decide to renew the term of office of the Director referred to in paragraph 2 of this
Article for a further term. Article 32(5) and (6) shall apply mutatis mutandis. The cumulative term of office of the Director
shall not exceed 10 years.

4. The Board of Regulators and the Management Board referred to in Articles 7 and 15 of this Regulation shall be
composed of the members of the Board of Regulators and Management Committee referred to in Articles 4 and 7 of
Regulation (EC) No 1211/2009, until new representatives are appointed.

5. The Chairs and the Vice-Chairs of the Board of Regulators and of the Management Committee who have been
appointed on the basis of Regulation (EC) No 1211/2009, shall remain in office as Chair and Vice-Chairs of the Board of
Regulators as referred to in Article 10 of this Regulation, and as Chairperson and Deputy Chairpersons of the Management
Board as referred to in Article 17 of this Regulation for the remaining period of their one-year term. Appointments of the
Chairs and Vice-Chairs of the Board of Regulators and of the Management Committee on the basis of Regulation (EC)
No 1211/2009, which are made before 20 December 2018 but extend beyond that date, shall be respected.

6.  The discharge procedure in respect of the budget approved on the basis of Article 11 of Regulation (EC) No 1211/
2009 shall be carried out in accordance with the rules established by that Regulation.

Article 50
Amendments to Regulation (EU) 2015/2120

Regulation (EU) 2015/2120 is amended as follows:

(1) the title is replaced by the following:

‘Regulation (EU) 2015/2120 of the European Parliament and of the Council of 25 November 2015 laying down
measures concerning open internet access and retail charges for regulated intra-EU communications and amending
Directive 2002/22/EC and Regulation (EU) No 531/2012’;

—
>

in Article 1, the following paragraph is added:

‘3. This Regulation also lays down common rules to ensure that consumers are not charged excessive prices for
making number-based interpersonal communications originating in the Member State of the consumer’s domestic
provider and terminating at any fixed or mobile number in another Member State.’;

—_
)
=

in the second paragraph of Article 2, the following points are added:

‘(3)  “regulated intra-EU communications” means any number-based interpersonal communications service
originating in the Member State of the consumer’s domestic provider and terminating at any fixed or mobile number
of the national numbering plan of another Member State, and which is charged wholly or partly based on actual
consumption;
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(4)  “number-based interpersonal communications service” means number-based interpersonal communications
service as defined in point (6) of Article 2 of Directive (EU) 2018/1972 of the European Parliament and of the
Council ().

() Directive (EU) 2018/1972 of the European Parliament and of the Council of 11 December 2018 establishing the European
Electronic Communications Code (OJ L 321, 17.12.2018, p. 36).;

=

the following Article is inserted:

‘Article 5a

Retail charges for regulated intra-EU communications

1. From 15 May 2019, any retail price (excluding VAT) charged to consumers for regulated intra-EU
communications shall not exceed EUR 0,19 per minute for calls and EUR 0,06 per SMS message.

2. Notwithstanding the obligations laid down in paragraph 1, providers of regulated intra-EU communications may
additionally offer, and consumers may expressly choose, a tariff for international communications including regulated
intra-EU communications different from that set in accordance with paragraph 1, by virtue of which consumers benefit
from a different tariff for regulated intra-EU communications than they would have been accorded in the absence of
such a choice. Before consumers choose such a different tariff, the provider of regulated intra-EU communications shall
inform them of the nature of the advantages which would thereby be lost.

3. Where a tariff for regulated intra-EU communications as referred to in paragraph 2 exceeds the caps laid down in
paragraph 1, consumers who have not confirmed or expressed, within a period of two months from 15 May 2019, a
choice for any tariff as referred to in paragraph 2, shall automatically be provided with the tariffs laid down in
paragraph 1.

4. Consumers may switch from or back to the tariffs laid down in paragraph 1 within one working day of receipt of
the request by the provider, free of charge and providers shall ensure that such a switch does not entail conditions or
restrictions with regard to elements of the subscriptions other than regulated intra-EU communications.

5. Where the maximum prices referred to in paragraph 1 are denominated in a currency other than the euro, the
initial limits shall be determined in those currencies by applying the average of the reference exchange rates published
on 15 January, 15 February and 15 March 2019 by the European Central Bank in the Official Journal of the European
Union. The limits in currencies other than the euro shall be revised annually from 2020. The annually revised limits in
those currencies shall apply from 15 May using the average of the reference exchange rates published on 15 January, 15
February and 15 March of the same year.

6. National regulatory authorities shall monitor the market and price developments for regulated intra-EU
communications and shall report to the Commission.

Where a provider of regulated intra-EU communications establishes that, due to specific and exceptional circumstances
distinguishing it from most other Union providers, the application of the cap referred to in paragraph 1 would have
significant impact on that provider’s capacity to sustain its existing prices for domestic communications, a national
regulatory authority may, upon that provider’s request, grant a derogation from paragraph 1 only to the extent
necessary and for a renewable period of one year. The assessment of the sustainability of the domestic charging model
shall be based on relevant objective factors specific to the provider of regulated intra-EU communications, as well as the
level of domestic prices and revenues.
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Where the applicant provider has discharged the applicable evidentiary burden, the national regulatory authority shall
determine the maximum price level in excess of one or both of the caps set out in paragraph 1 which would be
indispensable in order to ensure the sustainability of the provider’s domestic charging model. BEREC shall publish
guidelines on the parameters to be taken into account by national regulatory authorities in their assessments.;

—
\J1
=

in Article 6, the following paragraph is added:

‘Member States shall lay down the rules on penalties applicable to infringements of Article 5a and shall take all
measures necessary to ensure that they are implemented. The penalties provided for shall be effective, proportionate and
dissuasive. Member States shall notify the Commission of the rules and measures laid down to ensure the
implementation of Article 5a by 15 May 2019 and shall notify the Commission without delay of any subsequent
amendment affecting them.’;

—
(=)}
=

in Article 10, the following paragraph is added:
‘5. Article 5a shall expire on 14 May 2024..
Article 51
Repeal
Regulation (EC) No 1211/2009 is repealed.

References to the repealed Regulation shall be construed as references to this Regulation and shall be read in accordance
with the correlation table in the Annex.

Article 52
Entry into force
This Regulation shall enter into force on the third day following that of its publication in the Official Journal of the
European Union.
This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Strasbourg, 11 December 2018.

For the European Parliament For the Council
The President The President
.A. TAJANI J. BOGNER-STRAUSS
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Correlation table

Regulation (EC) No 1211/2009

This Regulation

Article 1(1)
Article 1(2)
Article 1(3)
Article 1(4)
Article 2
Article 3
Article 4(1)
Article 4(2)
Article 4(3)
Article 4(4)
Article 4(5)
Article 4(6)
Article 4(7)
Article 4(8)
Article 4(9)
Article 4(10)
Article 4(11)
Article 5
Article 6(1)
Article 6(2)
Article 6(3)
Article 6(4)
Article 6(5)
Article 7(1)
Article 7(2)
Article 7(3)
Article 7(4)
Article 7(5)
Article 8
Article 9
Article 10(1)
Article 10(2)
Article 10(3)
Article 10(4)

Article 1
Article 3(1)
Article 3(2) and (3)

Article 4
Article 4

Article 6

Article 10(4)
Article 11

Article 13

Article 7(4)
Article 12(1) and (2)
Article 12(3)
Article 5

Article 4

Article 2(1)
Article 5

Article 14(1)
Article 2(2)
Articles 20 and 31
Article 15(1)
Article 32

Article 20(6)

Article 13
Article 32
Article 20

Articles 30 and 34

Article 16(2)

Article 33

Article 3(4) and points (a) and (b) of Article 4(1)

Article 7(1), (2) and (4), Article 8(1) and (2)
Article 11(4) and (5) and Article 36
Article 10(1), (2) and (3)

Point (k) of Article 16(1)

Point (j) of Article 16(1)
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Regulation (EC) No 1211/2009 This Regulation
Article 11 Article 25
Article 12 Article 24
Article 13 Article 26
Article 14 —
Article 15 Article 29
Article 16 Article 43
Article 17 Article 4(5)
Article 18 Article 37
Article 19 Articles 39 and 40
Article 20 Article 38
Article 21 Article 42
Article 22 Article 36
Article 23 Article 34
Article 24 Article 44
Article 25 Article 48
Article 26 Article 52
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DIRECTIVES

DIRECTIVE (EU) 2018/1972 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 11 December 2018
establishing the European Electronic Communications Code
(Recast)

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 114 thereof,
Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national parliaments,

Having regard to the opinion of the European Economic and Social Committee ('),

Having regard to the opinion of the Committee of the Regions (%),

Acting in accordance with the ordinary legislative procedure (°),

Whereas:

(1)  Directives 2002/19/EC (*), 2002/20/EC (°), 2002/21/EC (°) and 2002/22/EC (’) of the European Parliament and of
the Council have been substantially amended. Since further amendments are to be made, those Directives should be
recast in the interests of clarity.

(2)  The functioning of the five Directives which are part of the existing regulatory framework for electronic
communications networks and services, namely Directives 2002/19/EC, 2002/20/EC, 2002/21/EC and 2002/22/EC,
and Directive 2002/58/EC of the European Parliament and of the Council (%), is subject to periodic review by the
Commission, with a view, in particular, to determining the need for modification in light of technological and
market developments.

(3)  Inits communication or 6 May 2015 setting out a Digital Single Market Strategy for Europe, the Commission stated
that its review of the telecommunications framework would focus on measures that aim to provide incentives for
investment in high-speed broadband networks, bring a more consistent internal market approach to radio spectrum
policy and management, deliver conditions for a true internal market by tackling regulatory fragmentation, ensure
effective protection of consumers, a level playing field for all market players and consistent application of the rules,
as well as provide a more effective regulatory institutional framework.

—

( O] C 125, 21.4.2017, p. 56.

() 0] €207, 30.6.2017, p. 87.

()  Position of the European Parliament of 14 November 2018 (not yet published in the Official Journal) and decision of the Council of
4 December 2018.

()  Directive 2002/19[EC of the European Parliament and of the Council of 7 March 2002 on access to, and interconnection of,
electronic communications networks and associated facilities (Access Directive) (O] L 108, 24.4.2002, p. 7).

()  Directive 2002/20/EC of the European Parliament and of the Council of 7 March 2002 on the authorisation of electronic
communications networks and services (Authorisation Directive) (O] L 108, 24.4.2002, p. 21).

(®)  Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a common regulatory framework for
electronic communications networks and services (Framework Directive) (O] L 108, 24.4.2002, p. 33)

() Directive 2002/22/EC of the European Parliament and of the Council of 7 March 2002 on universal service and users’ rights relating
to electronic communications networks and services (Universal Service Directive) (O] L 108, 24.4.2002, p. 51).

()  Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the processing of personal data

and the protection of privacy in the electronic communications sector (Directive on privacy and electronic communications)

(O L 201, 31.7.2002, p. 37).
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(4 This Directive is part of a ‘Regulatory Fitness’ (REFIT) exercise, the scope of which includes four Directives,
namely 2002/19/EC, 2002/20/EC, 2002{21/EC and 2002/22/EC, and Regulation (EC) No 1211/2009 of the
European Parliament and of the Council (). Each of those Directives contains measures applicable to providers of
electronic communications networks and of electronic communications services, consistently with the regulatory
history of the sector under which undertakings were vertically integrated, namely, active in both the provision of
networks and of services. The review offers an occasion to recast the four Directives in order to simplify the current
structure with a view to reinforcing its consistency and accessibility in relation to the REFIT objective. It also offers
the possibility to adapt the structure to the new market reality, where the provision of communications services is no
longer necessarily bundled to the provision of a network. As provided in the Interinstitutional Agreement
of 28 November 2001 on a more structured use of the recasting technique for legal acts (), recasting consists in the
adoption of a new legal act which incorporates in a single text both the substantive amendments which it makes to
an earlier act and the unchanged provisions of that act. The proposal for recasting deals with the substantive
amendments which it makes to an earlier act, and on a secondary level, includes the codification of the unchanged
provisions of the earlier act with those substantive amendments.

(5) This Directive creates a legal framework to ensure freedom to provide electronic communications networks and
services, subject only to the conditions laid down in this Directive and to any restrictions in accordance with
Article 52(1) of the Treaty on the Functioning of the European Union (TFEU), in particular measures regarding
public policy, public security and public health, and consistent with Article 52(1) of the Charter of Fundamental
Rights of the European Union (the ‘Charter’).

(6)  This Directive is without prejudice to the possibility for each Member State to take the necessary measures to ensure
the protection of its essential security interests, to safeguard public policy and public security, and to permit the
investigation, detection and prosecution of criminal offences, taking into account that any limitation to the exercise
of the rights and freedoms recognised by the Charter, in particular in Articles 7, 8 and 11 thereof, such as limitations
regarding the processing of data, are to be provided for by law, respect the essence of those rights and freedoms and
be subject to the principle of proportionality, in accordance with Article 52(1) of the Charter.

(7)  The convergence of the telecommunications, media and information technology sectors means that all electronic
communications networks and services should be covered to the extent possible by a single European electronic
communications code established by means of a single Directive, with the exception of matters better dealt with
through directly applicable rules established by means of regulations. It is necessary to separate the regulation of
electronic communications networks and services from the regulation of content. Therefore, this Directive does not
cover the content of services delivered over electronic communications networks using electronic communications
services, such as broadcasting content, financial services and certain information society services, and is without
prejudice to measures taken at Union or national level in respect of such services, in accordance with Union law, in
order to promote cultural and linguistic diversity and to ensure the defence of media pluralism. The content of
television programmes is covered by Directive 2010/13/EU of the European Parliament and of the Council (*). The
regulation of audiovisual policy and content aims at achieving general interest objectives, such as freedom of
expression, media pluralism, impartiality, cultural and linguistic diversity, social inclusion, consumer protection and
the protection of minors. The separation between the regulation of electronic communications and the regulation of
content does not affect the taking into account of the links existing between them, in particular in order to guarantee
media pluralism, cultural diversity and consumer protection. Within the limits of their competences, competent
authorities should contribute to ensuring the implementation of policies aiming to promote those objectives.

(8)  This Directive does not affect the application to radio equipment of Directive 2014/53/EU of the
European Parliament and of the Council (*), but does cover car radio and consumer radio receivers, and consumer
digital television equipment.

(") Regulation (EC) No 1211/2009 of the European Parliament and of the Council of 25 November 2009 establishing the Body of
European Regulators for Electronic Communications (BEREC) and the Office (O] L 337, 18.12.2009, p. 1).

A 0J]C77,283.2002 p. 1.

()  Directive 2010/13/EU of the European Parliament and of the Council of 10 March 2010 on the coordination of certain provisions
laid down by law, regulation or administrative action in Member States concerning the provision of audiovisual media services
(Audiovisual Media Services Directive) (O] L 95, 15.4.2010, p. 1).

()  Directive 2014/53/EU of the European Parliament and of the Council of 16 April 2014 on the harmonisation of the laws of the
Member States relating to the making available on the market of radio equipment and repealing Directive 1999/5/EC (O] L 153,
22.5.2014, p. 62).



(10)

(1)

(12)

(13)

()

In order to allow national regulatory and other competent authorities to meet the objectives set out in this Directive,
in particular concerning end-to-end interoperability, the scope of the Directive should cover certain aspects of radio
equipment as defined in Directive 2014/53/EU and consumer equipment used for digital television, in order to
facilitate access for end-users with disabilities. It is important for national regulatory and other competent authorities
to encourage network operators and equipment manufacturers to cooperate in order to facilitate access by end-users
with disabilities to electronic communications services. The non-exclusive use of radio spectrum for the self-use of
radio terminal equipment, although not related to an economic activity, should also be the subject of this Directive
in order to ensure a coordinated approach with regard to their authorisation regime.

Certain electronic communications services under this Directive could also fall within the scope of the definition of
‘information society service’ set out in Article 1 of Directive (EU) 2015/1535 of the European Parliament and of the
Council (*). The provisions of that Directive that govern information society services apply to those electronic
communications services to the extent that this Directive or other Union legal acts do not contain more specific
provisions applicable to electronic communications services. However, electronic communications services such as
voice telephony, messaging services and electronic mail services are covered by this Directive. The same undertaking,
for example an internet service provider, can offer both an electronic communications service, such as access to the
internet, and services not covered by this Directive, such as the provision of web-based and not communications-
related content.

The same undertaking, for example a cable operator, can offer both an electronic communications service, such as
the conveyance of television signals, and services not covered under this Directive, such as the commercialisation of
an offer of sound or television broadcasting content services, and therefore additional obligations can be imposed on
such an undertaking in relation to its activity as a content provider or distributor, in accordance with provisions
other than those of this Directive, without prejudice to the conditions laid in an annex to this Directive.

The regulatory framework should cover the use of radio spectrum by all electronic communications networks,
including the emerging self-use of radio spectrum by new types of networks consisting exclusively of autonomous
systems of mobile radio equipment that is connected via wireless links without a central management or centralised
network operator, and not necessarily within the exercise of any specific economic activity. In the developing 5G
wireless communications environment, such networks are likely to develop in particular outside buildings and on
the roads, for transport, energy, research and development, eHealth, public protection and disaster relief, the Internet
of Things, machine-to-machine and connected cars. As a result, the application by Member States, based on Article 7
of Directive 2014/53EU, of additional national requirements regarding the putting into service or use of such radio
equipment, or both, in relation to the effective and efficient use of radio spectrum and avoidance of harmful
interference should reflect the principles of the internal market.

The requirements concerning the capabilities of electronic communications networks are constantly increasing.
While in the past the focus was mainly on growing bandwidth available overall and to each individual user, other
parameters such as latency, availability and reliability are becoming increasingly important. The current response
towards that demand is to bring optical fibre closer and closer to the user, and future ‘very high capacity networks’
require performance parameters which are equivalent to those that a network based on optical fibre elements at least
up to the distribution point at the serving location can deliver. In the case of fixed-line connection, this corresponds
to network performance equivalent to that achievable by an optical fibre installation up to a multi-dwelling building,
considered to be the serving location. In the case of wireless connection, this corresponds to network performance
similar to that achievable based on an optical fibre installation up to the base station, considered to be the serving
location. Variations in end-users’ experience which are due to the different characteristics of the medium by which
the network ultimately connects with the network termination point should not be taken into account for the
purposes of establishing whether a wireless network could be considered as providing similar network performance.

Directive (EU) 2015/1535 of the European Parliament and of the Council of 9 September 2015 laying down a procedure for the
provision of information in the field of technical regulations and of rules on Information Society services (O] L 241, 17.9.2015,

p- 1).
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In accordance with the principle of technology neutrality, other technologies and transmission media should not be
excluded, where they compare with that baseline scenario in terms of their capabilities. The roll-out of such ‘very
high capacity networks’ is likely to further increase the capabilities of networks and pave the way for the roll-out of
future wireless network generations based on enhanced air interfaces and a more densified network architecture.

(14)  Definitions need to be adjusted to ensure that they are in line with the principle of technology neutrality and to keep
pace with technological development, including new forms of network management such as through software
emulation or software-defined networks. Technological and market evolution has brought networks to move to
internet protocol (IP) technology, and enabled end-users to choose between a range of competing voice service
providers. Therefore, the term ‘publicly available telephone service’, which is exclusively used in Directive 2002/22/
EC and widely perceived as referring to traditional analogue telephone services, should be replaced by the more
current and technological neutral term ‘voice communications service’. Conditions for the provision of a service
should be separated from the actual definitional elements of a voice communications service, namely, a publicly
available electronic communications service for originating and receiving, directly or indirectly, national or national
and international calls through a number or numbers in a national or international numbering plan, whether such a
service is based on circuit switching or packet switching technology. It is the nature of such a service that it is
bidirectional, enabling both parties to communicate. A service which does not fulfil all those conditions, such as for
example a ‘click-through’ application on a customer service website, is not such a service. Voice communications
services also include means of communication specifically intended for end-users with disabilities using text relay or
total conversation services.

(15)  The services used for communications purposes, and the technical means of their delivery, have evolved
considerably. End-users increasingly substitute traditional voice telephony, text messages (SMS) and electronic mail
conveyance services by functionally equivalent online services such as Voice over IP, messaging services and web-
based e-mail services. In order to ensure that end-users and their rights are effectively and equally protected when
using functionally equivalent services, a future-oriented definition of electronic communications services should not
be purely based on technical parameters but rather build on a functional approach. The scope of necessary
regulation should be appropriate to achieve its public interest objectives. While ‘conveyance of signals’ remains an
important parameter for determining the services falling into the scope of this Directive, the definition should cover
also other services that enable communication. From an end-user’s perspective it is not relevant whether a provider
conveys signals itself or whether the communication is delivered via an internet access service. The definition of
electronic communications services should therefore contain three types of services which may partly overlap, that is
to say internet access services as defined in point (2) of Article 2 of Regulation (EU) 2015/2120 of the
European Parliament and of the Council (*), interpersonal communications services as defined in this Directive, and
services consisting wholly or mainly in the conveyance of signals. The definition of electronic communications
service should eliminate ambiguities observed in the implementation of the definition as it existed prior to the
adoption of this Directive and allow a calibrated provision-by-provision application of the specific rights and
obligations contained in the framework to the different types of services. The processing of personal data by
electronic communications services, whether as remuneration or otherwise, should comply with Regulation
(EU) 2016/679 of the European Parliament and of the Council ().

(16) In order to fall within the scope of the definition of electronic communications service, a service needs to be
provided normally in exchange for remuneration. In the digital economy, market participants increasingly consider
information about users as having a monetary value. Electronic communications services are often supplied to the

(") Regulation (EU) 2015/2120 of the European Parliament and of the Council of 25 November 2015 laying down measures
concerning open internet access and amending Directive 2002/22[EC on universal service and users’ rights relating to electronic
communications networks and services and Regulation (EU) No 531/2012 on roaming on public mobile communications networks
within the Union (O] L 310, 26.11.2015, p. 1).

()  Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons
with regard to the processing of personal data and on the free movement of such data, and repealing Directive 95/46/EC (General
Data Protection Regulation) (O] L 119, 4.5.2016, p. 1).



17)

(18)

(19)

()

end-user not only for money, but increasingly and in particular for the provision of personal data or other data. The
concept of remuneration should therefore encompass situations where the provider of a service requests and the
end-user knowingly provides personal data within the meaning of Regulation (EU) 2016679 or other data directly
or indirectly to the provider. It should also encompass situations where the end-user allows access to information
without actively supplying it, such as personal data, including the IP address, or other automatically generated
information, such as information collected and transmitted by a cookie. In line with the case-law of the Court of
Justice of the European Union (Court of Justice) on Article 57 TFEU ('), remuneration also exists within the meaning
of the TFEU if the service provider is paid by a third party and not by the service recipient. The concept of
remuneration should therefore also encompass situations in which the end-user is exposed to advertisements as a
condition for gaining access to the service, or situations in which the service provider monetises personal data it has
collected in accordance with Regulation (EU) 2016/679.

Interpersonal communications services are services that enable interpersonal and interactive exchange of
information, covering services like traditional voice calls between two individuals but also all types of emails,
messaging services, or group chats. Interpersonal communications services only cover communications between a
finite, that is to say not potentially unlimited, number of natural persons, which is determined by the sender of the
communication. Communications involving legal persons should fall within the scope of the definition where
natural persons act on behalf of those legal persons or are involved at least on one side of the communication.
Interactive communication entails that the service allows the recipient of the information to respond. Services which
do not meet those requirements, such as linear broadcasting, video on demand, websites, social networks, blogs, or
exchange of information between machines, should not be considered to be interpersonal communications services.
In exceptional circumstances a service should not be considered to be an interpersonal communications service if
the interpersonal and interactive communication facility is a minor and purely ancillary feature to another service
and for objective technical reasons cannot be used without that principal service, and its integration is not a means
to circumvent the applicability of the rules governing electronic communications services. As elements of an
exemption from the definition the terms ‘minor’ and ‘purely ancillary’ should be interpreted narrowly and from an
objective end-user’s perspective. An interpersonal communications feature could be considered to be minor where
its objective utility for an end-user is very limited and where it is in reality barely used by end-users. An example of a
feature that could be considered to fall outside the scope of the definition of interpersonal communications services
might be, in principle, a communication channel in online games, depending on the features of the communication
facility of the service.

Interpersonal communications services using numbers from national and international numbering plans connect
with publicly assigned numbering resources. Those number-based interpersonal communications services comprise
both services to which end-users numbers are assigned for the purpose of ensuring end-to-end connectivity and
services enabling end-users to reach persons to whom such numbers have been assigned. The mere use of a number
as an identifier should not be considered to be equivalent to the use of a number to connect with publicly assigned
numbers and should therefore, in itself, not be considered to be sufficient to qualify a service as a number-based
interpersonal communications service. Number-independent interpersonal communications services should be
subject to obligations only where public interests require that specific regulatory obligations apply to all types of
interpersonal communications services, regardless of whether they use numbers for the provision of their service. It
is justified to treat number-based interpersonal communications services differently, as they participate in, and hence
also benefit from, a publicly assured interoperable ecosystem.

The network termination point represents a boundary for regulatory purposes between the regulatory framework
for electronic communications networks and services and the regulation of telecommunications terminal
equipment. Defining the location of the network termination point is the responsibility of the national regulatory

Judgment of the Court of Justice of 26 April 1988, Bond van Adverteerders and Others v The Netherlands State, C-352/85, ECLI:
EU:C:1988:196.
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authority. In light of the practice of national regulatory authorities, and given the variety of fixed and wireless
topologies, the Body of European Regulators for Electronic Communications (BEREC) should, in close cooperation
with the Commission, adopt guidelines on common approaches to the identification of the network termination
point, in accordance with this Directive, in various concrete circumstances.

(20)  Technical developments make it possible for end-users to access emergency services not only by voice calls but also
by other interpersonal communications services. The concept of emergency communication should therefore cover
all interpersonal communications services that allow such emergency services access. It builds on the emergency
system elements already enshrined in Union law, namely a public safety answering point (PSAP’) and a most
appropriate PSAP as defined in Regulation (EU) 2015758 of the European Parliament and of the Council (*), and on
emergency services as defined in Commission Delegated Regulation (EU) No 305/2013 ().

(21)  National regulatory and other competent authorities should have a harmonised set of objectives and principles to
underpin their work, and should, where necessary, coordinate their actions with the authorities of other
Member States and with BEREC in carrying out their tasks under this regulatory framework.

(22)  The tasks assigned to competent authorities by this Directive contribute to the fulfilment of broader policies in the
areas of culture, employment, the environment, social cohesion and town and country planning.

(23)  The regulatory framework should, in addition to the existing three primary objectives of promoting competition, the
internal market and end-user interests, pursue an additional connectivity objective, articulated in terms of outcomes:
widespread access to and take-up of very high capacity networks for all citizens of the Union and Union businesses
on the basis of reasonable price and choice, effective and fair competition, open innovation, efficient use of radio
spectrum, common rules and predictable regulatory approaches in the internal market and the necessary sector-
specific rules to safeguard the interests of citizens of the Union. For the Member States, the national regulatory and
other competent authorities and the stakeholders, that connectivity objective translates, on the one hand, into
aiming for the highest capacity networks and services economically sustainable in a given area, and, on the other,
into pursuing territorial cohesion, in the sense of convergence in capacity available in different areas.

(24)  Progress towards the achievement of the general objectives of this Directive should be supported by a robust system
of continuous assessment and benchmarking by the Commission of Member States with respect to the availability of
very high capacity networks in all major socio-economic drivers such as schools, transport hubs and major
providers of public services, and highly digitised businesses, the availability of uninterrupted 5G coverage for urban
areas and major terrestrial transport paths, and the availability to all households in each Member State of electronic
communications networks which are capable of providing at least 100 Mbps, and which are promptly upgradeable
to gigabit speeds. To that end, the Commission should continue monitoring the performance of Member States,
including, by way of an example, indexes that summarise relevant indicators on the Union’s digital performance and
track the evolution of Member States in digital competitiveness, such as the Digital Economy and Society Index, and,
where necessary, establish new methods and new objective, concrete and quantifiable criteria for benchmarking the
effectiveness of Member States.

(25)  The principle that Member States should apply Union law in a technologically neutral fashion, that is to say that a
national regulatory or other competent authority should neither impose nor discriminate in favour of the use of a
particular type of technology, does not preclude the taking of proportionate steps to promote certain specific
services where justified in order to attain the objectives of the regulatory framework, for example digital television as

(") Regulation (EU) 2015758 of the European Parliament and of the Council of 29 April 2015 concerning type-approval requirements
for the deployment of the eCall in-vehicle system based on the 112 service and amending Directive 2007/46/EC (O] L 123,
19.5.2015, p 77).

()  Commission Regulation (EU) No 305/2013 of 26 November 2012 supplementing Directive 2010/40/EU of the European
Parliament and of the Council with regard to the harmonised provision for an interoperable EU-wide eCall (O] L 91, 3.4.2013, p. 1).



(26)

(28)

(31)

a means for increasing radio spectrum efficiency. Furthermore, that principle does not preclude taking into account
that certain transmission media have physical characteristics and architectural features that can be superior in terms
of quality of service, capacity, maintenance cost, energy efficiency, management flexibility, reliability, robustness and
scalability, and, ultimately, performance, which can be reflected in actions taken with a view to pursuing the various
regulatory objectives.

Both efficient investment and competition should be encouraged in tandem, in order to increase economic growth,
innovation and consumer choice.

Competition can best be fostered through an economically efficient level of investment in new and existing
infrastructure, complemented by regulation, where necessary, to achieve effective competition in retail services. An
efficient level of infrastructure-based competition is the extent of infrastructure duplication at which investors can
reasonably be expected to make a fair return based on reasonable expectations about the evolution of market shares.

It is necessary to give appropriate incentives for investment in new very high capacity networks that support
innovation in content-rich internet services and strengthen the international competitiveness of the Union. Such
networks have enormous potential to deliver benefits to consumers and businesses across the Union. It is therefore
vital to promote sustainable investment in the development of those new networks, while safeguarding competition,
as bottlenecks and barriers to entry remain at the infrastructure level, and boosting consumer choice through
regulatory predictability and consistency.

This Directive aims to progressively reduce ex ante sector-specific rules as competition in the markets develops and,
ultimately, to ensure that electronic communications are governed only by competition law. Considering that the
markets for electronic communications have shown strong competitive dynamics in recent years, it is essential that
ex ante regulatory obligations are imposed only where there is no effective and sustainable competition on the
markets concerned. The objective of ex ante regulatory intervention is to produce benefits for end-users by making
retail markets effectively competitive on a sustainable basis. Obligations at wholesale level should be imposed where
otherwise one or more retail markets are not likely to become effectively competitive in the absence of those
obligations. It is likely that national regulatory authorities are gradually, through the process of market analysis, able
to find retail markets to be competitive even in the absence of wholesale regulation, especially taking into account
expected improvements in innovation and competition. In such a case, the national regulatory authority should
conclude that regulation is no longer needed at wholesale level, and assess the corresponding relevant wholesale
market with a view to withdrawing ex ante regulation. In doing so, the national regulatory authority should take into
account any leverage effects between wholesale and related retail markets which might require the removal of
barriers to entry at the infrastructure level in order to ensure long-term competition at the retail level.

Electronic communications are becoming essential for an increasing number of sectors. The Internet of Things is an
illustration of how the radio signal conveyance underpinning electronic communications continues to evolve and
shape societal and business reality. To derive the greatest benefit from those developments, the introduction and
accommodation of new wireless communications technologies and applications in radio spectrum management is
essential. As other technologies and applications relying on radio spectrum are equally subject to growing demand,
and can be enhanced by integrating or combining them with electronic communications, radio spectrum
management should adopt, where appropriate, a cross-sectorial approach to improve the efficient use of radio
spectrum.

Strategic planning, coordination and, where appropriate, harmonisation at Union level can help ensure that radio
spectrum users derive the full benefits of the internal market and that Union interests can be effectively defended
globally. For those purposes it should be possible to adopt multiannual radio spectrum policy programmes, where
appropriate. The first such programme was established by Decision No 243/2012/EU of the European Parliament
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and of the Council ('), setting out policy orientations and objectives for the strategic planning and harmonisation of
the use of radio spectrum in the Union. It should be possible for those policy orientations and objectives to refer to
the availability and efficient use of radio spectrum necessary for the establishment and functioning of the internal
market, in accordance with this Directive.

(32)  National borders are increasingly irrelevant in determining optimal radio spectrum use. Undue fragmentation
amongst national policies result in increased costs and lost market opportunities for radio spectrum users and slows
down innovation to the detriment of the proper functioning of the internal market and prejudice to consumers and
the economy as a whole.

(33)  The radio spectrum management provisions of this Directive should be consistent with the work of international
and regional organisations dealing with radio spectrum management, such as the International Telecommunications
Union (ITU) and the European Conference of Postal and Telecommunications Administrations (CEPT), in order to
ensure the effective management of and harmonisation of the use of radio spectrum across the Union and between
the Member States and other members of the ITU.

(34)  In accordance with the principle of the separation of regulatory and operational functions, Member States should
guarantee the independence of the national regulatory and other competent authorities with a view to ensuring the
impartiality of their decisions. This requirement of independence is without prejudice to the institutional autonomy
and constitutional obligations of the Member States or to the principle of neutrality with regard to the rules in
Member States governing the system of property ownership laid down in Article 345 TFEU. National regulatory and
other competent authorities should be in possession of all the necessary resources, in terms of staffing, expertise, and
financial means, for the performance of their tasks.

(35)  Certain tasks pursuant to the Directive, such as ex ante market regulation, including the imposition of obligations for
access and interconnection, and the resolution of disputes between undertakings are tasks which should be
undertaken only by national regulatory authorities, namely, bodies which are independent both from the sector and
from any external intervention or political pressure. Unless otherwise provided, Member States should be able to
assign other regulatory tasks provided for in this Directive either to the national regulatory authorities or to other
competent authorities. In the course of transposition, Member States should promote the stability of competences of
the national regulatory authorities with regard to the assignment of tasks which resulted from the transposition of
the Union electronic communications regulatory framework as amended in 2009, in particular those related to
market competition or market entry. Where tasks are assigned to other competent authorities, those other
competent authorities should seek to consult the national regulatory authorities before taking a decision. Pursuant to
the principle of good cooperation, national regulatory and other competent authorities should exchange
information for the exercise of their tasks.

(36)  This Directive does not include substantive provisions on open internet access or roaming and is without prejudice
to the allocation of competences to national regulatory authorities in Regulation (EU) No 531/2012 of the
European Parliament and of the Council () and in Regulation (EU) 2015/2120. However, this Directive provides, in
addition, for national regulatory authorities to be competent for assessing and monitoring closely market access and
competition issues which potentially affect the rights of end-users to an open internet access.

(37)  The independence of the national regulatory authorities was strengthened in the review of the electronic
communications regulatory framework completed in 2009 in order to ensure a more effective application of the
regulatory framework and to increase their authority and the predictability of their decisions. To that end, express
provision had to be made in national law to ensure that, in the exercise of its tasks, a national regulatory authority is
protected against external intervention or political pressure liable to jeopardise its independent assessment of matters
coming before it. Such outside influence makes a national legislative body unsuited to act as a national regulatory
authority under the regulatory framework. For that purpose, rules had to be laid down at the outset regarding the

(")  Decision No 243/2012/EU of the European Parliament and of the Council of 14 March 2012 establishing a multiannual radio
spectrum policy programme (O] L 81, 21.3.2012, p. 7).

() Regulation (EU) No 531/2012 of the European Parliament and of the Council of 13 June 2012 on roaming on public mobile
communications networks within the Union (OJ L 172, 30.6.2012, p. 10).
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grounds for the dismissal of the head of the national regulatory authority in order to remove any reasonable doubt
as to the neutrality of that body and its imperviousness to external factors. In order to avoid arbitrary dismissals,
dismissed members should have the right to request that the competent courts verify the existence of a valid reason
to dismiss, among those provided for in this Directive. Such dismissals should relate only to the personal or
professional qualifications of the head or member. It is important that national regulatory authorities have their own
budget allowing them, in particular, to recruit a sufficient number of qualified staff. In order to ensure transparency,
that budget should be published annually. Within the limits of their budget, they should have autonomy in managing
their resources, human and financial. In order to ensure impartiality, Member States that retain ownership of, or
control, undertakings contributing to the budget of the national regulatory or other competent authorities through
administrative charges should ensure that there is effective structural separation of activities associated with the
exercise of ownership or control from the exercise of control over the budget.

(38)  There is a need to further reinforce the independence of the national regulatory authorities to ensure the
imperviousness of its head and members to external pressure, by providing minimum appointment qualifications,
and a minimum duration for their mandate. Furthermore, to address the risk of regulatory capture, ensure continuity
and enhance independence, Member States should consider limiting the possibility of renewing the mandates of the
head or members of the board and set up an appropriate rotation scheme for the board and the top management.
This could be arranged, for instance, by appointing the first members of the collegiate body for different periods in
order for their mandates, as well as that of their successors, not to lapse at the same moment.

(39)  National regulatory authorities should be accountable for, and should be required to report on, the way in which
they are exercising their tasks. That obligation should normally take the form of an annual reporting obligation
rather than ad hoc reporting requests, which, if disproportionate, could limit their independence or hinder them in
the exercise of their tasks. Indeed, according to the case-law of the Court of Justice (*), extensive or unconditional
reporting obligations may indirectly affect the independence of an authority.

(40)  Member States should notify the Commission of the identity of the national regulatory and other competent
authorities. For authorities competent for granting rights of way, it should be possible to fulfil the notification
requirement by a reference to the single information point established pursuant to Directive 2014/61/EU of the
European Parliament and of the Council (%).

(41)  The least onerous authorisation system possible should be used to allow the provision of electronic communications
networks and services in order to stimulate the development of new communications services and pan-European
communications networks and services and to allow service providers and consumers to benefit from the economies
of scale of the internal market.

(42)  The benefits of the internal market to service providers and end-users can be best achieved by general authorisation
of electronic communications networks and of electronic communications services other than number-independent
interpersonal communications services, without requiring any explicit decision or administrative act by the national
regulatory authority and by limiting any procedural requirements to a declaratory notification only. Where
Member States require notification by providers of electronic communications networks or services when they start
their activities, such notification should not entail administrative cost for the providers and could be made available
via an entry point at the website of the competent authorities. In order to support effective cross-border
coordination, in particular for pan-European operators, BEREC should establish and maintain a database of such
notifications. Competent authorities should transmit only complete notifications to BEREC. Member States should
not impede the provision of networks or services in any way, including on grounds of incompleteness of a
notification.

(43)  Notifications should entail a mere declaration of the provider’s intention to commence the provision of electronic
communications networks and services. A provider should be required to complement that declaration only with the
information set out in this Directive. Member States should not impose additional or separate notification
requirements.

(") in particular the judgment of the Court of Justice of 16 October 2012, European Commission v Republic of Austria, Case C-614/10,
ECLLEU:C:2012:631.

()  Directive 2014/61/EU of the European Parliament and of the Council of 15 May 2014 on measures to reduce the cost of deploying
high-speed electronic communications networks (O] L 155, 23.5.2014, p. 1).



17.12.2018 Official Journal of the European Union L 321/45

(44)  Contrary to the other categories of electronic communications networks and services as defined in this Directive,
number-independent interpersonal communications services do not benefit from the use of public numbering
resources and do not participate in a publicly assured interoperable ecosystem. It is therefore not appropriate to
subject those types of services to the general authorisation regime.

(45)  When granting rights of use for radio spectrum, for numbering resources or rights to install facilities, the competent
authorities should inform the undertakings to which they grant such rights of the relevant conditions.
Member States should be able to lay down such conditions for the use of radio spectrum in individual rights of use
or in the general authorisation.

(46)  General authorisations should contain only conditions which are specific to the electronic communications sector.
They should not be made subject to conditions which are already applicable by virtue of other existing national law,
in particular regarding consumer protection, which is not specific to the communications sector. For instance,
competent authorities should be able to inform undertakings about the applicable environmental and town-and-
country-planning requirements. Conditions imposed under the general authorisation do not affect the determination
of applicable law pursuant to Regulation (EC) No 593/2008 of the European Parliament and of the Council ().

(47)  The conditions that could be attached to general authorisations should cover specific conditions governing
accessibility for end-users with disabilities and the need of public authorities and emergency services to
communicate between themselves and with the general public before, during and after major disasters.

(48) It is necessary to include the rights and obligations of undertakings under general authorisations explicitly in such
authorisations in order to ensure a level playing field throughout the Union and to facilitate cross-border negotiation
of interconnection between public electronic communications networks.

(49)  General authorisations entitle undertakings providing electronic communications networks and services to the
public to negotiate interconnection under the conditions of this Directive. Undertakings providing electronic
communications networks and services other than to the public can negotiate interconnection on commercial terms.

(500 Competent authorities should duly take into account, when attaching conditions to general authorisations and
applying administrative charges, situations in which electronic communications networks or services are provided
by natural persons on a not-for-profit basis. In the case of electronic communications networks and services not
provided to the public it is appropriate to impose fewer and lighter conditions, if any, than are justified for electronic
communications networks and services provided to the public.

(51)  Specific obligations imposed on undertakings providing electronic communications networks and electronic
communications services in accordance with Union law by virtue of their designation as having significant market
power as defined in this Directive should be imposed separately from the general rights and obligations under the
general authorisation.

(52) It is possible that undertakings providing electronic communications networks and services need confirmation of
their rights under the general authorisation with respect to interconnection and rights of way, in particular to
facilitate negotiations with other, regional or local, levels of government or with service providers in other
Member States. To that end competent authorities should provide declarations to undertakings either upon request
or alternatively as an automatic response to a notification under the general authorisation. Such declarations should
not by themselves constitute entitlements to rights, nor should any rights under the general authorisation, rights of
use or the exercise of such rights depend upon a declaration.

(") Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to contractual
obligations (Rome 1) (O] L 177, 4.7.2008, p. 6).



(54)

(55)

(56)

(57)

()

It should be possible to impose administrative charges on undertakings providing electronic communications
services in order to finance the activities of the national regulatory or other competent authority in managing the
general authorisation system and the granting of rights of use. Such charges should be limited to cover the actual
administrative costs for those activities. To that end, transparency should be ensured in the income and expenditure
of national regulatory and other competent authorities by means of annual reporting about the total sum of charges
collected and the administrative costs incurred, in order to allow undertakings to verify that they are in balance.

Systems for administrative charges should not distort competition or create barriers to market entry. A general
authorisation system renders it impossible to attribute administrative costs and hence charges to individual
undertakings, except for the granting of rights of use for numbering resources, radio spectrum and for rights to
install facilities. Any applicable administrative charges should be in line with the principles of a general authorisation
system. An example of a fair, simple and transparent alternative for those charge attribution criteria could be a
turnover related distribution key. Where administrative charges are very low, flat rate charges, or charges combining
a flat rate basis with a turnover related element could also be appropriate. To the extent that the general
authorisation system extends to undertakings with very small market shares, such as community-based network
providers, or to service providers the business model of which generates very limited revenues even in the case of
significant market penetration in terms of volumes, Member States should assess the possibility to establish an
appropriate de minimis threshold for the imposition of administrative charges.

Member States might need to amend rights, conditions, procedures, charges and fees relating to general
authorisations and rights of use where this is objectively justified. Such proposed amendments should be duly
notified to all interested parties in good time, giving them adequate opportunity to express their views. Unnecessary
procedures should be avoided in the case of minor amendments to existing rights to install facilities or rights of use
for radio spectrum or for numbering resources when such amendments do not have an impact on third parties’
interests. Minor amendments to rights and obligations are amendments which are mainly administrative, do not
change the substantial nature of the general authorisations and the individual rights of use and thus cannot generate
any competitive advantage over other undertakings.

Considering the importance of ensuring legal certainty and in order to promote regulatory predictability to provide a
safe environment for investments, in particular for new wireless broadband communications, any restriction or
withdrawal of any existing rights of use for radio spectrum or for numbering resources or right to install facilities
should be subject to predictable and transparent justifications and procedures. Hence, stricter requirements or a
notification mechanism could be imposed in particular where rights of use have been assigned pursuant to
competitive or comparative procedures and in the case of harmonised radio spectrum bands to be used for wireless
broadband electronic communications services (‘wireless broadband services’). Justifications referring to effective and
efficient use of radio spectrum and technological evolution could rely on technical implementing measures adopted
under Decision No 676/2002/EC of the European Parliament and of the Council (*). Furthermore, except where
proposed amendments are minor, where general authorisations and individual rights of use for radio spectrum need
to be restricted, withdrawn or amended without the consent of the holder of the right, this can take place after
consulting interested parties. As restrictions or withdrawals of general authorisations or rights may have significant
consequences for their holders, the competent authorities should take particular care and assess in advance the
potential harm that such measures may cause before adopting such measures.

National regulatory authorities, other competent authorities and BEREC need to gather information from market
players in order to carry out their tasks effectively, including assessing the compliance of general terms and
conditions with this Directive without suspending the applicability of those terms and conditions during the

Decision No 676/2002/EC of the European Parliament and of the Council of 7 March 2002 on a regulatory framework for radio
spectrum policy in the European Community (Radio Spectrum Decision) (O] L 108, 24.4.2002, p. 1).
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assessment. It may, by way of exception, also be necessary to gather information from other undertakings active in
sectors that are closely related to the electronic communications services sector, such as content providers, that hold
information which could be necessary for them to exercise their tasks under Union law. It might also be necessary to
gather such information on behalf of the Commission, to allow it to fulfil its respective obligations under Union law.
Requests for information should be proportionate and not impose an undue burden on undertakings. Information
gathered by national regulatory and other competent authorities should be publicly available, except in so far as it is
confidential in accordance with national rules on public access to information and subject to Union and national
rules on commercial confidentiality.

(58) In order to ensure that national regulatory authorities carry out their regulatory tasks in an effective manner, the
data which they gather should include accounting data on the retail markets that are associated with wholesale
markets where an undertaking is designated as having significant market power and as such are regulated by the
national regulatory authority. The data should also include data which enable the national regulatory authority to
assess compliance with conditions attached to rights of use, the possible impact of planned upgrades or changes to
network topology on the development of competition or on wholesale products made available to other parties.
Information regarding compliance with coverage obligations attached to rights of use for radio spectrum is key to
ensure completeness of the geographical surveys of network deployments. In that respect, the competent authority
should be able to require that information is provided at disaggregated local level with a granularity adequate to
conduct a geographical survey of networks.

(59) To alleviate the burden of reporting and information obligations for network and service providers and the
competent authority concerned, such obligations should be proportionate, objectively justified and limited to what is
strictly necessary. In particular, duplication of requests for information by the competent authority and by BEREC,
and the systematic and regular proof of compliance with all conditions under a general authorisation or a right of
use, should be avoided. Undertakings should be aware of the intended use of the information sought. Provision of
information should not be a condition for market access. For statistical purposes, a notification may be required
from providers of electronic communications networks or services when they cease activities.

(60)  Member States’ obligations to provide information for the defence of Union interests under international agreements
as well as reporting obligations under law that is not specific to the electronic communications sector such as
competition law should not be affected.

(61) It should be possible to exchange information that is considered to be confidential by a competent authority, in
accordance with Union and national rules on commercial confidentiality and on the protection of personal data,
with the Commission, BEREC and any other authorities where such exchange is necessary for the application of
national law transposing this Directive. The information exchanged should be limited to that which is relevant and
proportionate to the purpose of such an exchange.

(62)  Electronic communications broadband networks are becoming increasingly diverse in terms of technology,
topology, medium used and ownership. Therefore, regulatory intervention must rely on detailed information
regarding network roll-out in order to be effective and to target the areas where it is needed. That information is
essential for the purpose of promoting investment, increasing connectivity across the Union and providing
information to all relevant authorities and citizens. It should include surveys regarding both deployment of very high
capacity networks, as well as significant upgrades or extensions of existing copper or other networks which might
not match the performance characteristics of very high capacity networks in all respects, such as roll-out of fibre to
the cabinet coupled with active technologies like vectoring. The relevant forecasts should concern periods of up to
three years. The level of detail and territorial granularity of the information that competent authorities should gather
should be guided by the specific regulatory objective, and should be adequate for the regulatory purposes that it
serves. Therefore, the size of the territorial unit will also vary between Member States, depending on the regulatory
needs in the specific national circumstances, and on the availability of local data. Level 3 in the Nomenclature of
Territorial Units for Statistics (NUTS) is unlikely to be a sufficiently small territorial unit in most circumstances.
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National regulatory and other competent authorities should be guided by BEREC guidelines on best practice to
approach such a task, and such guidelines will be able to rely on the existing experience of national regulatory and/or
other competent authorities in conducting geographical surveys of networks roll-out. Without prejudice to
commercial confidentiality requirements, competent authorities should, where the information is not already
available on the market, make data directly accessible in an open format in accordance with Directive 2003/98 [EC of
the European Parliament and of the Council (*) and without restrictions on reuse the information gathered in such
surveys and should make available tools to end-users as regards quality of service to contribute towards the
improvement of their awareness of the available connectivity services. In gathering any of that information, all
authorities concerned should respect the principle of confidentiality, and should avoid causing a competitive
disadvantage to any undertaking.

(63)  Bridging the digital divide in the Union is essential to enable all citizens of the Union to have access to the internet
and digital services. To that end, in the case of specific and well-defined areas, the relevant authorities should have
the possibility to invite undertakings and public authorities to declare their intention to deploy very high capacity
networks in these areas, allowing them sufficient time to provide a thoroughly considered response. The information
included in the forecasts should reflect the economic prospects of the electronic communications networks sector
and investment intentions of undertakings at the time when the data are gathered, in order to allow the identification
of available connectivity in different areas. Where an undertaking or public authority declares an intention to deploy
in an area, the national regulatory or other competent authority should be able to require other undertakings and
public authorities to declare whether or not they intend to deploy very high capacity networks, or significantly
upgrade or extend their network to a performance of at least 100 Mbps download speeds in this area. That
procedure will create transparency for undertakings and public authorities that have expressed their interest in
deploying in this area, so that, when designing their business plans, they can assess the likely competition that they
will face from other networks. The positive effect of such transparency relies on market participants responding
truthfully and in good faith.

(64)  While market participants can change their deployment plans for unforeseen, objective and justifiable reasons,
competent authorities should intervene, including if public funding is affected, and, where appropriate, impose
penalties if they have been provided, knowingly or due to gross negligence, by an undertaking or public authority
with misleading erroneous or incomplete information. For the purpose of the relevant provisions on penalties, gross
negligence should refer to a situation where an undertaking or a public authority provides misleading, erroneous or
incomplete information due to its behaviour or internal organisation which falls significantly below due diligence
regarding the information provided. Gross negligence should not require that the undertaking or public authority
knows that the information provided is misleading, erroneous or incomplete, but, rather, that it would have known,
had it acted or been organised with due diligence. It is important that the penalties are sufficiently dissuasive in light
of the negative impact on competition and on publicly funded projects. The provisions on penalties should be
without prejudice to any rights to claim compensation for damages in accordance with national law.

(65)  In the interests of predictable investment conditions, competent authorities should be able to share information with
undertakings and public authorities expressing interest in deploying very high capacity networks on whether other
types of network upgrades, including those below 100 Mbps download speed, are present or foreseen in the area in
question.

(66) It is important that national regulatory and other competent authorities consult all interested parties on proposed
decisions, give them sufficient time to the complexity of the matter to provide their comments, and take account of
their comments before adopting a final decision. In order to ensure that decisions at national level do not have an
adverse effect on the functioning of the internal market or other TFEU objectives, national regulatory authorities
should also notify certain draft decisions to the Commission and other national regulatory authorities to give them
the opportunity to comment. It is appropriate for competent authorities to consult interested parties in the cases
defined in this Directive on all draft measures which have an effect on trade between Member States.

(')  Directive 2003/98/EC of the European Parliament and of the Council of 17 November 2003 on the re-use of public sector
information (O] L 345, 31.12.2003, p. 90).
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(67)  In the context of a competitive environment, the views of interested parties, including users and consumers, should
be taken into account. In order to appropriately address the interests of citizens, Member States should put in place
an appropriate consultation mechanism. Such a mechanism could take the form of a body which would,
independently of the national regulatory authority and service providers, carry out research into consumer-related
issues, such as consumer behaviour and mechanisms for changing suppliers, and which would operate in a
transparent manner and contribute to the existing mechanisms for stakeholder consultation. Furthermore, a
mechanism could be established for the purpose of enabling appropriate cooperation on issues relating to the
promotion of lawful content. Any cooperation procedures agreed pursuant to such a mechanism should, however,
not allow for the systematic surveillance of internet use.

(68)  Out-of-court dispute resolution procedures may constitute a fast and cost-efficient way for end-users to enforce their
rights, in particular for consumers and microenterprises and small enterprises as defined in the Annex to
Commission Recommendation 2003/361/EC ('). Member States should enable the national regulatory authority or
another competent authority responsible for, or at least one independent body with proven expertise in dealing with,
end-user rights to act as an alternative dispute resolution entity. With respect to such dispute resolutions, those
authorities should not be subject to any instructions. As many Member States have established dispute resolution
procedures also for end-users other than consumers, to whom Directive 2013/11/EU of the European Parliament
and of the Council (%) does not apply, it is reasonable to maintain the sector-specific dispute resolution procedure for
both consumers and, where Member States extend it, also for other end-users, in particular microenterprises and
small enterprises. In relation to out-of-court dispute resolution, Member States should be able to maintain or
introduce rules that go beyond those laid down by Directive 2013/11/EU in order to ensure a higher level of
consumer protection.

(69)  In the event of a dispute between undertakings in the same Member State in an area covered by this Directive, for
example relating to obligations for access and interconnection or to the means of transferring end-user lists, an
aggrieved party that has negotiated in good faith but failed to reach agreement should be able to call on the national
regulatory authority to resolve the dispute. National regulatory authorities should be able to impose a solution on
the parties. The intervention of a national regulatory authority in the resolution of a dispute between providers of
electronic communications networks or services or associated facilities in a Member State should seek to ensure
compliance with the obligations arising under this Directive.

(70)  In addition to the rights of recourse granted under Union or national law, there is a need for a simple procedure to be
initiated at the request of either party in a dispute, to resolve cross-border disputes between undertakings providing,
or authorised to provide, electronic communications networks or services in different Member States.

(71)  One important task assigned to BEREC is to adopt, where appropriate, opinions in relation to cross-border disputes.
National regulatory authorities should therefore fully reflect any opinion submitted by BEREC in their measures
imposing any obligation on an undertaking or otherwise resolving the dispute in such cases.

(72)  Lack of coordination between Member States when organising the use of radio spectrum in their territory can, if not
solved through bilateral Member States negotiations, create large-scale interference issues severely impacting on the
development of the Digital Single Market. Member States should take all necessary measures to avoid cross-border
and harmful interference between them. The Radio Spectrum Policy Group (RSPG) established by Commission
Decision 2002/622/EC () should be tasked with supporting the necessary cross-border coordination and be the

() Commission Recommendation 2003/361/EC of 6 May 2003 concerning the definition of micro, small and medium-sized
enterprises (O] L 124, 20.5.2003, p. 36).

() Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on alternative dispute resolution for
consumer disputes and amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC (Directive on consumer ADR)
(OJ L 165, 18.6.2013, p. 63).

()  Commission Decision 2002/622/EC of 26 July 2002 establishing a Radio Spectrum Policy Group (O] L 198, 27.7.2002, p. 49).
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designated forum for resolving disputes between Member States on cross border issues. Building on the RSPG’s
proposed solution, an implementing measure is required in some circumstances to resolve cross-border interference
definitively or to enforce under Union law a coordinated solution agreed by two or several Member States in bilateral
negotiations. Lack of coordination between Member States and countries neighbouring the Union can also create
large-scale interference issues. Member States should take appropriate measures to avoid cross-border and harmful
interference with countries neighbouring the Union, and cooperate with each other to that end. Upon the request of
Member States affected by cross-border interference from third countries, the Union should provide its full support
for those Member States.

(73)  The RSPG is a Commission high-level advisory group which was created by Decision 2002/622/EC to contribute to
the development of the internal market and to support the development of a Union-level radio spectrum policy,
taking into account economic, political, cultural, strategic, health and social considerations, as well as technical
parameters. It should be composed of the heads of the bodies that have overall political responsibility for strategic
radio spectrum policy. It should assist and advise the Commission with respect to radio spectrum policy. This should
further increase the visibility of radio spectrum policy in the various Union policy areas and help to ensure cross-
sectorial consistency at Union and national and level. It should also provide advice to the European Parliament and
to the Council upon their request. Moreover, the RSPG should also be the forum for the coordination of
implementation by Member States of their obligations related to radio spectrum under this Directive and should play
a central role in fields essential for the internal market such as cross-border coordination or standardisation.
Technical or expert working groups could also be created to assist plenary meetings, at which strategic policy is
framed through senior-level representatives of the Member States and the Commission. The Commission has
indicated its intention to amend Decision 2002/622/EC within six months of the entry into force of this Directive, in
order to reflect the new tasks conferred on the RSPG by this Directive.

(74)  Competent authorities should monitor and secure compliance with the terms and conditions of the general
authorisation and rights of use, and in particular to ensure effective and efficient use of radio spectrum and
compliance with coverage and quality of service obligations, through administrative penalties including financial
penalties and injunctions and withdrawals of rights of use in the event of breaches of those terms and conditions.
Undertakings should provide the most accurate and complete information possible to competent authorities to
allow them to fulfil their surveillance tasks.

(75)  The conditions attached to general authorisations and individual rights of use should be limited to those strictly
necessary to ensure compliance with requirements and obligations under national law and Union law.

(76)  Any party subject to a decision of a competent authority should have the right to appeal to a body that is
independent of the parties involved and of any external intervention or political pressure which could jeopardise its
independent assessment of matters coming before it. That body can be a court. Furthermore, any undertaking which
considers that its applications for the granting of rights to install facilities have not been dealt with in accordance
with the principles set out in this Directive should be entitled to appeal against such decisions. That appeal
procedure should be without prejudice to the division of competences within national judicial systems and to the
rights of legal entities or natural persons under national law. In any case, Member States should grant effective
judicial review against such decisions.

(77)  In order to ensure legal certainty for market players, appeal bodies should carry out their functions effectively. In
particular, appeal proceedings should not be unduly lengthy. Interim measures suspending the effect of the decision
of a competent authority should be granted only in urgent cases in order to prevent serious and irreparable damage
to the party applying for those measures and if the balance of interests so requires.

(78)  There has been a wide divergence in the manner in which appeal bodies have applied interim measures to suspend
the decisions of the national regulatory or other competent authorities. In order to achieve greater consistency of
approach common standards should be applied in line with the case law of the Court of Justice. Appeal bodies
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should also be entitled to request available information published by BEREC. Given the importance of appeals for the
overall operation of the regulatory framework, a mechanism should be set up, in all the Member States, for collecting
information on appeals and decisions to suspend decisions taken by the competent authorities and for the reporting
of that information to the Commission and to BEREC. That mechanism should ensure that the Commission or
BEREC can retrieve from Member States the text of the decisions and judgments with a view to developing a
database.

(79)  Transparency in the application of the Union mechanism for consolidating the internal market for electronic
communications should be increased in the interest of citizens and stakeholders and to enable parties concerned to
make their views known, including by way of requiring national regulatory authorities to publish any draft measure
at the same time as it is communicated to the Commission, to BEREC, and to the national regulatory authorities in
other Member States. Any such draft measure should be reasoned and should contain a detailed analysis.

(80) The Commission should be able, after taking utmost account of the opinion of BEREC, to require a national
regulatory authority to withdraw a draft measure where it concerns the definition of relevant markets or the
designation of undertakings as having significant market power, and where such decisions would create a barrier to
the internal market or would be incompatible with Union law and in particular the policy objectives that national
regulatory authorities should follow. This procedure is without prejudice to the notification procedure provided for
in Directive (EU) 2015/1535 and the Commission’s prerogatives under TFEU in respect of infringements of Union
law.

(81)  The national consultation of interested parties should be conducted prior to the consultation at Union level for the
purposes of consolidating the internal market for electronic communications and within the procedure for the
consistent application of remedies, in order to allow the views of interested parties to be reflected in the consultation
at Union level. This would also avoid the need for a second consultation at Union level in the event of changes to a
planned measure as a result of the national consultation.

(82) It is important that the regulatory framework is implemented in a timely manner. When the Commission has taken a
decision requiring a national regulatory authority to withdraw a planned measure, national regulatory authorities
should withdraw its draft measure or submit a revised measure to the Commission. A deadline should be laid down
for the notification of the revised measure to the Commission in order to inform market players of the duration of
the market review and in order to increase legal certainty.

(83)  The Union mechanism allowing the Commission to require national regulatory authorities to withdraw planned
measures concerning market definition and the designation of undertakings as having significant market power has
contributed significantly to a consistent approach in identifying the circumstances in which ex ante regulation may
be applied and those in which the undertakings are subject to such regulation. The experience of the procedures
under Articles 7 and 7a of Directive 2002/21/EC has shown that inconsistencies in the national regulatory
authorities’ application of remedies under similar market conditions undermine the internal market in electronic
communications. Therefore, the Commission and BEREC should participate in ensuring, within their respective
responsibilities, a higher level of consistency in the application of remedies concerning draft measures proposed by
national regulatory authorities. In addition, for draft measures relating to the extension of obligations beyond the
first concentration or distribution point, where needed to address high and non-transitory economic or physical
barriers to replication, on undertakings irrespective of a designation as having significant market power, or to the
regulatory treatment of new very high-capacity network elements where BEREC shares the Commission’s concerns,
the Commission should be able to require a national regulatory authority to withdraw a draft measure. In order to
benefit from the expertise of national regulatory authorities on the market analysis, the Commission should consult
BEREC prior to adoption of its decisions or recommendations.

(84)  Having regard to the short time-limits in the consultation mechanism at Union level, powers should be conferred on
the Commission to adopt recommendations or guidelines to simplify the procedures for exchanging information
between the Commission and national regulatory authorities, for example in cases concerning stable markets, or
involving only minor changes to previously notified measures. Powers should also be conferred on the Commission
in order to allow for the introduction of a notification exemption in order to streamline procedures in certain cases.
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National regulatory authorities should be required to cooperate with each other, with BEREC and with the
Commission, in a transparent manner, to ensure the consistent application, in all Member States, of this Directive.

The discretion of national regulatory authorities needs to be reconciled with the development of consistent
regulatory practices and the consistent application of the regulatory framework in order to contribute effectively to
the development and completion of the internal market. National regulatory authorities should therefore support
the internal market activities of the Commission and of BEREC.

Measures that could affect trade between Member States are measures that could have an influence, direct or indirect,
actual or potential, on the pattern of trade between Member States in a manner which might create a barrier to the
internal market. They comprise measures that have a significant impact on undertakings or users in other
Member States, which include: measures which affect prices for users in other Member States; measures which affect
the ability of an undertaking established in another Member State to provide an electronic communications service,
and in particular measures which affect the ability to offer services on a transnational basis; and measures which
affect market structure or access, leading to repercussions for undertakings in other Member States.

A more convergent use and definition of elements of selection procedures and the conditions attached to the rights
of use for radio spectrum which have a significant impact on market conditions and the competitive situation,
including conditions for entry and expansion, would be enhanced by a coordination mechanism whereby the RSPG,
at the request of the national regulatory or other competent authority or, exceptionally, on its own initiative,
convenes a Peer Review Forum to examine draft measures in advance of the granting of rights of use by a given
Member State with a view to exchanging best practices. The Peer Review Forum is an instrument of peer learning. It
should contribute to a better exchange of best practices between Member States and increase the transparency of the
competitive or comparative selection procedures. The Peer Review Process should not be a formal condition of
national authorisation procedures. The exchange of views should be based on information provided by the national
regulatory or other competent authority that requests the Peer Review Forum and should be a subset of a wider
national measure, which may more broadly consist of the granting, trade and lease, duration, renewal or the
amendment of rights of use. Therefore, the national regulatory or other competent authority should also be able to
provide information on other draft national measures or aspects thereof related to the relevant selection procedure
for limiting rights of use for radio spectrum which are not covered by the peer review mechanism. To reduce
administrative burden, the national regulatory or other competent authority should be able to submit such
information by way of a common reporting format, where available, for transmission to the RSPG members.

Where the harmonised assignment of radio spectrum to particular undertakings has been agreed at Union level,
Member States should strictly implement such agreements in the granting of rights of use for radio spectrum from
the National Frequency Allocation Plan.

Member States should be able to consider joint authorisation processes as an option when issuing rights of use
where the expected usage covers cross-border situations.

Any Commission decision to ensure the harmonised application of this Directive should be limited to regulatory
principles, approaches and methodologies. For the avoidance of doubt, it should not prescribe any detail normally
required to reflect national circumstances, and it should not prohibit alternative approaches which can reasonably be
expected to have equivalent effect. Such a decision should be proportionate and should not have an effect on
decisions taken by national regulatory or other competent authorities that do not create a barrier to the internal
market.

The Union and the Member States have entered into commitments in relation to standards and the regulatory
framework of telecommunications networks and services in the World Trade Organization.

Official Journal of the European Union 17.12.2018
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(93)  Standardisation should remain primarily a market-driven process. However there may still be situations where it is
appropriate to require compliance with specified standards at Union level in order to improve interoperability,
freedom of choice for users and encourage interconnectivity in the internal market. At national level, Member States
are subject to Directive (EU) 2015/1535. Standardisation procedures under this Directive are without prejudice to
Directives 2014/30/EU (') and 2014/35/EU (*) of the European Parliament and of the Council, and Directive 2014/
53/EU.

(94)  Providers of public electronic communications networks or publicly available electronic communications services,
or of both, should be required to take measures to safeguard the security of their networks and services, respectively,
and to prevent or minimise the impact of security incidents. Having regard to the state of the art, those measures
should ensure a level of security of networks and services appropriate to the risks posed. Security measures should
take into account, as a minimum, all the relevant aspects of the following elements: as regards security of networks
and facilities: physical and environmental security, security of supply, access control to networks and integrity of
networks; as regards handling of security incidents: handling procedures, security incident detection capability,
security incident reporting and communication; as regards business continuity management: service continuity
strategy and contingency plans, disaster recovery capabilities; as regards monitoring, auditing and testing:
monitoring and logging policies, exercise contingency plans, network and service testing, security assessments and
compliance monitoring; and compliance with international standards.

(950  Given the growing importance of number-independent interpersonal communications services, it is necessary to
ensure that they are also subject to appropriate security requirements in accordance with their specific nature and
economic importance. Providers of such services should thus also ensure a level of security appropriate to the risk
posed. Given that providers of number-independent interpersonal communications services normally do not
exercise actual control over the transmission of signals over networks, the degree of risk for such services can be
considered in some respects to be lower than for traditional electronic communications services. Therefore, where
justified on the basis of the actual assessment of the security risks involved, the measures taken by providers of
number-independent interpersonal communications services should be lighter. The same approach should apply
mutatis mutandis to interpersonal communications services which make use of numbers and which do not exercise
actual control over signal transmission.

(96)  Providers of public electronic communications networks or of publicly available electronic communications services
should inform users of particular and significant security threats and of measures they can take to protect the
security of their communications, for instance by using specific types of software or encryption technologies. The
requirement to inform users of such threats should not discharge a service provider from the obligation to take, at its
own expense, appropriate and immediate measures to remedy any security threats and restore the normal security
level of the service. The provision of such information about security threats to the user should be free of charge.

(97)  In order to safeguard security of networks and services, and without prejudice to the Member States’ powers to
ensure the protection of their essential security interests and public security, and to permit the investigation,
detection and prosecution of criminal offences, the use of encryption for example, end-to-end where appropriate,
should be promoted and, where necessary, encryption should be mandatory in accordance with the principles of
security and privacy by default and by design.

(98)  Competent authorities should ensure that the integrity and availability of public electronic communications
networks are maintained. The European Union Agency for Network and Information Security (‘ENISA’) should
contribute to an enhanced level of security of electronic communications by, inter alia, providing expertise and
advice, and promoting the exchange of best practices. The competent authorities should have the necessary means to

(') Directive 2014/30/EU of the European Parliament and of the Council of 26 February 2014 on the harmonisation of the laws of the
Member States relating to electromagnetic compatibility (O] L 96, 29.3.2014, p. 79).

()  Directive 2014/35/EU of the European Parliament and of the Council of 26 February 2014 on the harmonisation of the laws of the
Member States relating to the making available on the market of electrical equipment designed for use within certain voltage limits
(OJ L 96, 29.3.2014, p. 357).
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perform their duties, including powers to request the information necessary to assess the level of security of
networks or services. They should also have the power to request comprehensive and reliable data about actual
security incidents that have had a significant impact on the operation of networks or services. They should, where
necessary, be assisted by Computer Security Incident Response Teams (‘CSIRTS’) established by Directive (EU) 2016/
1148 of the European Parliament and of the Council (*). In particular, CSIRTs may be required to provide competent
authorities with information about risks and security incidents affecting public electronic communications networks
and publicly available electronic communications services, and recommend ways to address them.

Where the provision of electronic communications relies on public resources the use of which is subject to specific
authorisation, Member States should be able to grant the authority competent for issuance thereof the right to
impose fees to ensure optimal use of those resources, in accordance with the procedures envisaged in this Directive.
In line with the case-law of the Court of Justice, Member States cannot levy any charges or fees in relation to the
provision of networks and electronic communications services other than those provided for by this Directive. In
that regard, Member States should have a consistent approach in establishing those charges or fees in order not to
provide an undue financial burden linked to the general authorisation procedure or rights of use for providers of
electronic communications networks and services.

To ensure optimal use of resources, fees should reflect the economic and technical situation of the market concerned
as well as any other significant factor determining their value. At the same time, fees should be set in a manner that
ensures efficient assignment and use of radio spectrum. This Directive is without prejudice to the purpose for which
fees for rights of use and rights to install facilities are employed. It should be possible, for example, to use such fees to
finance activities of national regulatory and other competent authorities that cannot be covered by administrative
charges. Where, in the case of competitive or comparative selection procedures, fees for rights of use for radio
spectrum consist entirely or partly of a one-off amount, payment arrangements should ensure that such fees do not
in practice lead to selection on the basis of criteria unrelated to the objective of ensuring optimal use of radio
spectrum. The Commission should be able to publish, on a regular basis, benchmark studies and, as appropriate,
other guidance with regard to best practices for the assignment of radio spectrum, the assignment of numbering
resources or the granting of rights of way.

Fees imposed on undertakings for rights of use for radio spectrum can influence decisions about whether to seek
such rights and put into use radio spectrum resources. With a view to ensuring optimal use of radio spectrum,
Member States should therefore set reserve prices in a way that leads to the efficient assignment of those rights,
irrespective of the type of selection procedure used. Member States could also take into account possible costs
associated with the fulfilment of authorisation conditions imposed to further policy objectives. In doing so, regard
should also be had to the competitive situation of the market concerned including the possible alternative uses of the
resources.

Optimal use of radio spectrum resources depends on the availability of appropriate networks and associated
facilities. In that regard, Member States should aim to ensure that, where national regulatory or other competent
authorities apply fees for rights of use for radio spectrum and for rights to install facilities, they take into
consideration the need to facilitate continuous infrastructure development with a view to achieving the most
efficient use of the resources. Member States should seek to ensure the application, to the best extent possible, of
arrangements for the payment of the fees for rights of use for radio spectrum linked with the actual availability of
the resource in a manner that supports the investments necessary to promote such infrastructure development and
the provision of related services. The payment arrangements should be specified in an objective, transparent,
proportionate and non-discriminatory manner before opening procedures for the granting of rights of use for radio
spectrum.

It should be ensured that procedures exist for the granting of rights to install facilities that are timely, non-
discriminatory and transparent, in order to guarantee the conditions for fair and effective competition. This Directive
is without prejudice to national provisions governing the expropriation or use of property, the normal exercise of
property rights, the normal use of the public domain, or to the principle of neutrality with regard to the rules in
Member States governing the system of property ownership.

Directive (EU) 2016/1148 of the European Parliament and of the Council of 6 July 2016 concerning measures for a high common
level of security of network and information systems across the Union (O] L 194, 19.7.2016, p. 1).
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(104) Permits issued to providers of electronic communications networks and services allowing them to gain access to
public or private property are essential factors for the establishment of electronic communications networks or new
network elements. Unnecessary complexity and delay in the procedures for granting rights of way may therefore
represent important obstacles to the development of competition. Consequently, the acquisition of rights of way by
authorised undertakings should be simplified. Competent authorities should coordinate the acquisition of rights of
way, making relevant information accessible on their websites.

(105) It is necessary to strengthen the powers of the Member States as regards holders of rights of way to ensure the entry
or roll-out of a new network in a fair, efficient and environmentally responsible way and independently of any
obligation on an undertaking designated as having significant market power to grant access to its electronic
communications network. Improving facility sharing can lower the environmental cost of deploying electronic
communications infrastructure and serve public health, public security and meet town and country planning
objectives. Competent authorities should be empowered to require that the undertakings which have benefitted from
rights to install facilities on, over or under public or private property share such facilities or property, including
physical co-location, after an appropriate period of public consultation, during which all interested parties should be
given the opportunity to state their views, in the specific areas where such general interest reasons impose such
sharing. That can be the case for instance where the subsoil is highly congested or where a natural barrier needs to
be crossed. Competent authorities should in particular be able to impose the sharing of network elements and
associated facilities, such as ducts, conduits, masts, manholes, cabinets, antennae, towers and other supporting
constructions, buildings or entries into buildings, and a better coordination of civil works on environmental or other
public policy grounds. On the contrary, it should be for national regulatory authorities to define rules for
apportioning the costs of the facility or property sharing, to ensure that there is an appropriate reward of risk for the
undertakings concerned. In light of the obligations imposed by Directive 2014/61/EU, the competent authorities, in
particular, local authorities, should also establish appropriate coordination procedures, in cooperation with national
regulatory authorities, with respect to public works and other appropriate public facilities or property which should
be able to include procedures that ensure that interested parties have information concerning appropriate public
facilities or property and ongoing and planned public works, that they are notified in a timely manner of such
works, and that sharing is facilitated to the maximum extent possible.

(106) Where mobile operators are required to share towers or masts for environmental reasons, such mandated sharing
could lead to a reduction in the maximum transmitted power levels allowed for each operator for reasons of public
health, and this in turn could require operators to install more transmission sites to ensure national coverage.
Competent authorities should seek to reconcile the environmental and public health considerations in question,
taking due account of the precautionary approach set out in Council Recommendation 1999/519/EC (').

(107) Radio spectrum is a scarce public resource with an important public and market value. It is an essential input for
radio-based electronic communications networks and services and, insofar as it relates to such networks and
services, should therefore be efficiently allocated and assigned by national regulatory or other competent authorities
in accordance with harmonised objectives and principles governing their action as well as to objective, transparent
and non-discriminatory criteria, taking into account the democratic, social, linguistic and cultural interests related to
the use of radio spectrum. Decision No 676/2002/EC establishes a framework for harmonisation of radio spectrum.

(108) Radio spectrum policy activities in the Union should be without prejudice to measures taken, at Union or national
level, in accordance with Union law, to pursue general interest objectives, in particular with regard to public
governmental and defence networks, content regulation and audiovisual and media policies, and the right of
Member States to organise and use their radio spectrum for public order, public security and defence.

(") Council Recommendation 1999/519/EC of 12 July 1999 on the limitation of exposure of the general public to electromagnetic
fields (0 Hz to 300 GHz) (O] L 199, 30.7.1999, p. 59).
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(109) Ensuring widespread connectivity in each Member State is essential for economic and social development,
participation in public life and social and territorial cohesion. As connectivity and the use of electronic
communications become an integral element to European society and welfare, Member States should strive to ensure
Union-wide wireless broadband coverage. Such coverage should be achieved by relying on the imposition by
Member States of appropriate coverage requirements, which should be adapted to each area served and limited to
proportionate burdens in order not to hinder deployment by service providers. Given the major role systems such as
radio local area networks (RLANS) play in providing high-speed wireless broadband indoors, measures should aim to
ensure the release of sufficient radio spectrum in bands which are particularly valuable assets for the cost-efficient
deployment of wireless networks with universal coverage, in particular indoors. Moreover, consistent and
coordinated measures for high-quality terrestrial wireless coverage across the Union, building on best national
practices for operators’ licence obligations, should aim to meet the radio spectrum policy programme objective that
all citizens of the Union should have access both indoors and outdoors, to the fastest broadband speeds of not less
than 30 Mbps by 2020, and should aim to achieve an ambitious vision for a gigabit society in the Union. Such
measures will promote innovative digital services and ensure long-term socioeconomic benefits. Seamless coverage
of the territory as well as connectivity across Member States should be maximised and reliable, with a view to
promoting in-border and cross-border services and applications such as connected cars and e-health.

(110) The need to ensure that citizens are not exposed to electromagnetic fields at a level harmful to public health is
imperative. Member States should pursue consistency across the Union to address this issue, having particular regard
to the precautionary approach taken in Recommendation 1999/519/EC, in order to work towards ensuring more
consistent deployment conditions. Member States should apply the procedure set out in Directive (EU) 2015/1535,
where relevant, with a view also to providing transparency to stakeholders and to allow other Member States and the
Commission to react.

(111) Radio spectrum harmonisation and coordination, and equipment regulation supported by standardisation, are
complementary and need to be coordinated closely to meet their joint objectives effectively, with the support of the
RSPG. Coordination between the content and timing of mandates to CEPT under Decision No 676/2002/EC and
standardisation requests to standardisation bodies, such as the European Telecommunications Standards Institute,
including with regard to radio receivers parameters, should facilitate the introduction of future systems, support
radio spectrum sharing opportunities and ensure efficient radio spectrum management.

(112) The demand for harmonised radio spectrum is not uniform in all parts of the Union. Where there is lack of demand
for all or part of a harmonised band at regional or national level, Member States could, by way of exception, allow an
alternative use of the band, for example to cover lack of market supply for certain uses, for as long as such lack of
demand persists and provided that the alternative use does not prejudice the harmonised use of the band by other
Member States and that it ceases when demand for the harmonised use materialises.

(113) Flexibility in radio spectrum management and access to radio spectrum has been established through technology
and service-neutral authorisations to allow radio spectrum users to choose the best technologies and services to
apply in radio spectrum bands declared available for electronic communications services in the relevant National
Frequency Allocation Plans in accordance with Union law (the principle of technology neutrality and the principle
of service neutrality’). The administrative determination of technologies and services should apply only when general
interest objectives are at stake and should be clearly justified and subject to regular review.

(114) Restrictions to the principle of technology neutrality should be appropriate and justified by the need to avoid
harmful interference, for example by imposing emission masks and power levels, to ensure the protection of public
health by limiting public exposure to electromagnetic fields, to ensure the proper functioning of services through an
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adequate level of technical quality of service, while not necessarily precluding the possibility of using more than one
service in the same radio spectrum band, to ensure proper sharing of radio spectrum, in particular where its use is
subject only to general authorisations, to safeguard efficient use of radio spectrum, or to fulfil a general interest
objective in accordance with Union law.

(115) Radio spectrum users should also be able to choose freely the services they wish to offer over the radio spectrum. On
the other hand, measures should be allowed which require the provision of a specific service to meet clearly defined
general interest objectives such as safety of life, the need to promote social, regional and territorial cohesion, or the
avoidance of the inefficient use of radio spectrum to be permitted where necessary and proportionate. Those
objectives should include the promotion of cultural and linguistic diversity and media pluralism, as defined by
Member States in accordance with Union law. Except where necessary to protect safety of life or, by way of
exception, to fulfil other general interest objectives as defined by Member States in accordance with Union law,
exceptions should not result in certain services having exclusive use, but should rather grant them priority so that,
insofar as possible, other services or technologies could coexist in the same radio spectrum band. It lies within the
competence of the Member States to define the scope and nature of any exception regarding the promotion of
cultural and linguistic diversity and media pluralism.

(116) As the allocation of radio spectrum to specific technologies or services is an exception to the principles of
technology and service neutrality and reduces the freedom to choose the service provided or technology used, any
proposal for such allocation should be transparent and subject to public consultation.

(117) Where Member States decide, by way of exception, to limit the freedom to provide electronic communications
networks and services based on grounds of public policy, public security or public health, Member States should
explain the reasons for such a limitation.

(118) Radio spectrum should be managed in a manner that ensures the avoidance of harmful interference. The basic
concept of harmful interference should therefore be properly defined to ensure that regulatory intervention is limited
to the extent necessary to prevent such interference, having regard also to the need to take into consideration
advanced methods for protection against harmful interference, with the aim of applying those technologies and
radio spectrum management methods in order to avoid, to the extent possible, the application of the non-
interference and non-protection principle. Transport has a strong cross-border element and its digitalisation brings
challenges. Vehicles (such as metro, bus, cars, trucks, trains,) are becoming increasingly autonomous and connected.
In the internal market, vehicles travel beyond national borders more easily. Reliable communications, and avoiding
harmful interference, are critical for the safe and good operation of vehicles and their on-board communications
systems.

(119) With growing radio spectrum demand and new varying applications and technologies which necessitate more
flexible access and use of radio spectrum, Member States should promote the shared use of radio spectrum by
determining the most appropriate authorisation regimes for each scenario and by establishing appropriate and
transparent rules and conditions therefor. Shared use of radio spectrum increasingly ensures its effective and efficient
use by allowing several independent users or devices to access the same radio spectrum band under various types of
legal regimes in order to make additional radio spectrum resources available, raise usage efficiency and facilitate
radio spectrum access for new users. Shared use can be based on general authorisations or licence-exempt use
allowing, under specific sharing conditions, several users to access and use the same radio spectrum in different
geographic areas or at different moments in time. It can also be based on individual rights of use under arrangements
such as licensed shared access where all users (with an existing user and new users) agree on the terms and
conditions for shared access, under the supervision of the competent authorities, in such a way as to ensure a
minimum guaranteed radio transmission quality. When allowing shared use under different authorisation regimes,
Member States should not set widely diverging durations for such use under different authorisation regimes.
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General authorisations for the use of radio spectrum may facilitate the most effective use of radio spectrum and
foster innovation in some cases and are pro-competitive, whereas individual rights of use for radio spectrum in other
cases may be the most appropriate authorisation regime in the presence of certain specific circumstances. Individual
rights of use should be considered, for example, when favourable propagation characteristics of the radio spectrum
or the envisaged power level of the transmission imply that general authorisations cannot address the interference
concerns in light of the required quality of service. Technical measures such as solutions to improve receiver
resilience might enable the use of general authorisations or radio spectrum sharing, and possibly avoid systematic
recourse to the non-interference and non-protection principle.

In order to ensure predictability and preserve legal certainty and investment stability, Member States should
establish, in advance, appropriate criteria to determine compliance with the objective of efficient use of radio
spectrum by the holders of the rights when implementing the conditions attached to individual rights of use and
general authorisations. Interested parties should be involved in the definition of such conditions and informed, in a
transparent manner, about how the fulfilment of their obligations will be assessed.

In order to avoid the creation of barriers to market entry, namely through anti-competitive hoarding, enforcement of
conditions attached to radio spectrum rights by Member States should be effective and all competent authorities
should participate where necessary. Enforcement conditions should include the application of a ‘use it or lose it’
clause. In order to ensure legal certainty in respect of the possible exposure to any penalty for failure to use radio
spectrum, thresholds of use, including in terms of time, quantity or identity of radio spectrum, should be established
in advance. Trading and leasing of radio spectrum should ensure the effective use by the original holder of the right.

Where harmonised conditions for a radio spectrum band are established under Decision No 676/2002/EC,
competent authorities are to decide on the most appropriate authorisation regime to be applied in that band or parts
thereof. Where all Member States are likely to face similar problems for which diverging solutions could fragment
the internal market in equipment, and thereby delay the rollout of 5G systems, it may be necessary for the
Commission, taking utmost account of the opinion of the RSPG, to recommend common solutions, acknowledging
technical harmonisation measures in force. This could provide a common toolbox for Member States which they
could take into account when identifying appropriate consistent authorisation regimes to be applied to a band, or
part of a band, depending on factors such as population density, propagation characteristics of the bands, divergence
between urban and rural uses, the possible need to protect existing services and the resulting implications for
economies of scale in manufacturing.

Network infrastructure sharing, and in some instances radio spectrum sharing, can allow for a more effective and
efficient use of radio spectrum and ensure the rapid deployment of networks, especially in less densely populated
areas. When establishing the conditions to be attached to rights of use for radio spectrum, competent authorities
should also consider authorising forms of sharing or coordination between undertakings with a view to ensuring
effective and efficient use of radio spectrum or compliance with coverage obligations, in accordance with
competition law principles.

The requirement to respect the principles of technology and service neutrality in granting rights of use, together with
the possibility to transfer rights between undertakings, underpin the freedom and means to deliver electronic
communications services to the public, thereby also facilitating the achievement of general interest objectives. This
Directive is without prejudice whether radio spectrum is assigned directly to providers of electronic communications
networks or services or to entities that use those networks or services. Such entities may be radio or television
broadcast content providers. The responsibility for compliance with the conditions attached to the right of use for
radio spectrum and the relevant conditions attached to the general authorisation should in any case lie with the
undertaking to which the right of use for radio spectrum has been granted. Certain obligations imposed on
broadcasters for the delivery of audiovisual media services may require the use of specific criteria and procedures for
the granting of radio spectrum usage rights to meet a specific general interest objective set out by Member States in
accordance with Union law. However, the procedure for the granting of such right should in any event be objective,
transparent, non-discriminatory and proportionate.

Official Journal of the European Union 17.12.2018
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(126) The case-law of the Court of Justice requires that any national restrictions to the rights guaranteed by Article 56
TFEU should be objectively justified and proportionate and should not exceed those necessary to achieve their
objectives. Moreover, radio spectrum granted without following an open procedure should not be used for purposes
other than the general interest objective for which they were granted. In such a case, the interested parties should be
given the opportunity to comment within a reasonable period. As part of the application procedure for granting
rights, Member States should verify whether the applicant is able to comply with the conditions to be attached to
such rights. Those conditions should be reflected in eligibility criteria set out in objective, transparent, proportionate
and non-discriminatory terms prior to the launch of any competitive selection procedure. For the purpose of
applying such criteria, the applicant may be requested to submit the necessary information to prove his ability to
comply with those conditions. Where such information is not provided, the application for the right of use for radio
spectrum may be rejected.

(127) Member States should, prior to the granting of the right, impose only the verification of elements that can
reasonably be demonstrated by an applicant exercising ordinary care, taking due account of the important public
and market value of radio spectrum as a scarce public resource. This is without prejudice to the possibility for
subsequent verification of the fulfilment of eligibility criteria, for example through milestones, where criteria could
not reasonably be met initially. To preserve effective and efficient use of radio spectrum, Member States should not
grant rights where their review indicates applicants’ inability to comply with the conditions, without prejudice to the
possibility of facilitating time-limited experimental use. Sufficiently long duration of authorisations for the use of
radio spectrum should increase investment predictability to contribute to faster network roll-out and better services,
as well as stability to support radio spectrum trading and leasing. Unless use of radio spectrum is authorised for an
unlimited period, such a duration should both take account of the objectives pursued and be sufficient to facilitate
recoupment of the investments made. While a longer duration can ensure investment predictability, measures to
ensure effective and efficient use of radio spectrum, such as the power of the competent authority to amend or
withdraw the right in the case of non-compliance with the conditions attached to the rights of use, or the facilitation
of radio spectrum tradability and leasing, will serve to prevent inappropriate accumulation of radio spectrum and
support greater flexibility in distributing radio spectrum resources. Greater recourse to annualised fees is also a
means to ensure a continuous assessment of the use of the radio spectrum by the holder of the right.

(128) Considering the importance of technical innovation, Member States should be able to provide for rights to use radio
spectrum for experimental purposes, subject to specific restrictions and conditions strictly justified by the
experimental nature of such rights.

(129) In deciding whether to renew already granted rights of use for harmonised radio spectrum, competent authorities
should take into account the extent to which renewal would further the objectives of the regulatory framework and
other objectives under Union and national law. Any such decision should be subject to an open, non-discriminatory
and transparent procedure and based on a review of how the conditions attached to the rights concerned have been
fulfilled. When assessing the need to renew rights of use, Member States should weigh the competitive impact of
renewing assigned rights against the promotion of more efficient exploitation or of innovative new uses that might
result if the band were opened to new users. Competent authorities should be able to make their determination in
this regard by allowing for only a limited duration for renewal in order to prevent severe disruption of established
use. While decisions on whether to renew rights assigned prior to the applicability of this Directive should respect
any rules already applicable, Member States should also ensure that they do not prejudice the objectives of this
Directive.

(130) When renewing existing rights of use for harmonised radio spectrum, Member States should, together with the
assessment of the need to renew the right, review the fees attached thereto with a view to ensuring that those fees
continue to promote optimal use, taking account, inter alia, of market developments and technological evolution.
For reasons of legal certainty, it is appropriate for any adjustments to the existing fees to be based on the same
principles as those applicable to the award of new rights of use.
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(131) Effective management of radio spectrum can be ensured by facilitating the continued efficient use of radio spectrum
that has already been assigned. In order to ensure legal certainty to holders of the rights, the possibility of renewal of
rights of use should be considered within an appropriate time-span prior to the expiry of the rights concerned, for
example, where rights have been assigned for 15 years or more, at least two years before expiry of those rights,
unless the possibility of renewal was explicitly excluded at the time of assignment of the rights. In the interest of
continuous resource management, competent authorities should be able to undertake such consideration at their
own initiative as well as in response to a request from the assignee. The renewal of the right to use should not be
granted contrary to the will of the assignee.

(132) Transfer of rights of use for radio spectrum can be an effective means of increasing the efficient use of spectrum. For
the sake of flexibility and efficiency, and to allow valuation of radio spectrum by the market, Member States should
by default allow radio spectrum users to transfer or lease their rights of use for radio spectrum to third parties
following a simple procedure and subject to the conditions attached to such rights and to competition rules, under
the supervision of the national regulatory authorities responsible. In order to facilitate such transfers or leases,
provided that technical implementing measures adopted under Decision No 676/2002/EC are respected,
Member States should also consider requests to have radio spectrum rights partitioned or disaggregated and
conditions for use reviewed.

(133) Measures taken specifically to promote competition when granting or renewing rights of use for radio spectrum
should be decided by national regulatory and other competent authorities, which have the necessary economic,
technical and market knowledge. Radio spectrum assignment conditions can influence the competitive situation in
electronic communications markets and conditions for entry. Limited access to radio spectrum, in particular when
radio spectrum is scarce, can create a barrier to entry or hamper investment, network roll-out, the provision of new
services or applications, innovation and competition. New rights of use, including those acquired through transfer or
leasing, and the introduction of new flexible criteria for radio spectrum use can also influence existing competition.
Where unduly applied, certain conditions used to promote competition, can have other effects; for example, radio
spectrum caps and reservations can create artificial scarcity, wholesale access obligations can unduly constrain
business models in the absence of market power, and limits on transfers can impede the development of secondary
markets. Therefore, a consistent and objective competition test for the imposition of such conditions is necessary
and should be applied consistently. The use of such measures should therefore be based on a thorough and objective
assessment, by national regulatory and other competent authorities, of the market and the competitive conditions
thereof. National competent authorities should, however, always ensure the effective and efficient use of radio
spectrum and avoid distortion of competition through anti-competitive hoarding.

(134) Building on opinions from the RSPG, the adoption of a common deadline for allowing the use of a radio spectrum
band which has been harmonised under Decision No 676/2002/EC can be necessary to avoid cross-border
interference and beneficial to ensure release of the full benefits of the related technical harmonisation measures for
equipment markets and for the deployment of very high capacity networks and services. Allowing the use of a radio
spectrum band entails assigning radio spectrum under a general authorisation regime or individual rights of use in
order to permit the use of radio spectrum as soon as the assignment process is completed. In order to assign radio
spectrum bands, it might be necessary to release a band occupied by other users and to compensate them.
Implementation of a common deadline for allowing the use of harmonised bands for electronic communications
services, including for 5G, might however be affected in a particular Member State by problems relating to
unresolved cross-border coordination issues between Member States or with third countries, to the complexity of
ensuring the technical migration of existing users of a band; a restriction to the use of the band based on a general
interest objective, to the safeguarding of national security and defence or to force majeure. In any case,
Member States should take all measures to reduce any delay to the minimum in terms of geographical coverage,
timing and radio spectrum range. Moreover, Member States should be able, where appropriate in light of their
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assessment of the relevant circumstances, to request the Union to provide legal, political and technical support to
resolve radio spectrum coordination issues with countries neighbouring the Union, including candidate and
acceding countries, in such a way that the Member States concerned can observe their obligations under Union law.

(135) In order to ensure increased coordinated availabilities of radio spectrum by 2020 to achieve very high speed fixed
and wireless networks in the context of 5G, the 3,4-3,8 GHz and the 24,25-27,5 GHz bands have been identified by
the RSPG as priority bands suitable to fulfil the objectives of the 5G Action Plan by 2020. The 40,5-43,5 GHz
and 66-71 GHz bands have also been identified for further study. It is therefore necessary to ensure that,
by 31 December 2020, the 3,4-3,8 GHz and the 24,25-27,5 GHz bands or parts thereof are available for terrestrial
systems capable of providing wireless broadband services under harmonised conditions established by technical
implementing measures adopted in accordance with Article 4 of Decision No 676/2002/EC, complementing
Decision (EU) 2017/899 of the European Parliament and of the Council ("), as those bands have specific qualities, in
terms of coverage and data capacity, which allow them to be combined appropriately to meet 5G requirements.
Member States could, however, be affected by interference likely to arise from third countries which, in accordance
with the ITU Radio Regulations, have identified those bands for services other than international mobile
telecommunications. This might have an effect on the obligation to meet a common implementation date. Future use
of the 26 GHz band for 5G terrestrial wireless services is likely, inter alia, to target urban areas and sub-urban
hotspot areas, while some deployment can be foreseen along major roads and railway tracks in rural areas. This
provides the opportunity to use the 26 GHz band for services other than 5G wireless outside those geographic areas,
for example, for business specific communications or indoor use, and therefore allows Member States to designate
and make that band available on a non-exclusive basis.

(136) Where demand for a radio spectrum band exceeds the availability and, as a result, a Member State concludes that the
rights of use for radio spectrum is to be limited, appropriate and transparent procedures should apply for the
granting of such rights to avoid any discrimination and optimise the use of the scarce resource. Such limitation
should be justified, proportionate and based on a thorough assessment of market conditions, giving due weight to
the overall benefits for users and to national and internal market objectives. The objectives governing any limitation
procedure should be clearly established in advance. When considering the most appropriate selection procedure, and
in accordance with coordination measures taken at Union level, Member States should, in a timely and transparent
manner, consult all interested parties on the justification, objectives and conditions of the procedure. Member States
should be able to use, inter alia, competitive or comparative selection procedures for the assignment of radio
spectrum or of numbering resources with exceptional economic value. In administering such schemes, competent
authorities should take into account the objectives of this Directive. If a Member State finds that further rights can be
made available in a band, it should start the process therefor.

(137) Massive growth in radio spectrum demand, and in end-user demand for wireless broadband capacity, calls for
solutions allowing alternative, complementary, spectrally efficient access solutions, including low-power wireless
access systems with a small-area operating range, such as RLANs and networks of low-power small-size cellular
access points. Such complementary wireless access systems, in particular publicly accessible RLAN access points,
increase access to the internet for end-users and mobile traffic off-loading for mobile operators. RLANs use
harmonised radio spectrum without requiring an individual authorisation or a right of use for radio spectrum. To
date, most RLAN access points are used by private users as local wireless extension of their fixed broadband
connection. End-users, within the limits of their own internet subscription, should not be prevented from sharing
access to their RLAN with others, in order to increase the number of available access points, in particular, in densely
populated areas, maximise wireless data capacity through radio spectrum re-use and create a cost-effective
complementary wireless broadband infrastructure accessible to other end-users. Therefore, unnecessary restrictions
to the deployment and interlinkage of RLAN access points should also be removed.

(") Decision (EU) 2017/899 of the European Parliament and of the Council of 17 May 2017 on the use of the 470-790 MHz frequency
band in the Union (O] L 138, 25.5.2017, p. 131).
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(138) Public authorities or public service providers that use RLANs in their premises for their personnel, visitors or clients,
for example to facilitate access to e-Government services or for information on public transport or road traffic
management, could also provide access to such access points for general use by citizens as an ancillary service to
services they offer to the public on such premises, to the extent allowed by competition and public procurement
rules. Moreover, the provider of such local access to electronic communications networks within or around a private
property or a limited public area on a non-commercial basis or as an ancillary service to another activity that is not
dependent on such access, such as RLAN hotspots made available to customers of other commercial activities or to
the general public in that area, can be subject to compliance with general authorisations for rights of use for radio
spectrum but should not be subject to any conditions or requirements attached to general authorisations applicable
to providers of public electronic communications networks or services or to obligations regarding end-users or
interconnection. However, such a provider should remain subject to the liability rules set out in Directive 2000/31/
EC of the European Parliament and of the Council (). Further technologies, such as LiFi, are emerging and will
complement current radio spectrum capabilities of RLANs and wireless access point to include optical visible light-
based access points and lead to hybrid local area networks allowing optical wireless communication.

(139) Since low power small-area wireless access points, such as femtocells, picocells, metrocells or microcells, can be very
small and make use of unobtrusive equipment similar to that of domestic RLAN routers, which do not require any
permits beyond those necessary for the use of radio spectrum, and considering the positive impact of such access
points on the use of radio spectrum and on the development of wireless communications, any restriction to their
deployment should be limited to the greatest extent possible. As a result, in order to facilitate the deployment of
small-area wireless access points, and without prejudice to any applicable requirement related to radio spectrum
management, Member States should not subject to any individual permits the deployment of such devices on
buildings which are not officially protected as part of a designated environment or because of their special
architectural or historical merit, except for reasons of public safety. To that end, their characteristics, such as
maximum size, weight and emission characteristics, should be specified at Union level in a proportionate way for
local deployment and to ensure a high level of protection of public health, as laid down in Recommendation 1999/
519/EC. For the operation of small-area wireless access points, Article 7 of Directive 2014/53/EU should apply. This
is without prejudice to private property rights set out in Union or national law. The procedure for considering
permit applications should be streamlined and without prejudice to any commercial agreements and any
administrative charge involved should be limited to the administrative costs relating to the processing of the
application. The process of assessing a request for a permit should take as little time as possible, and in principle no
longer than four months.

(140) Public buildings and other public infrastructure are visited and used daily by a significant number of end-users who
need connectivity to consume eGovernment, eTransport and other services. Other public infrastructure, such as
street lamps, traffic lights, offer very valuable sites for deploying small cells, for instance, due to their density.
Without prejudice to the possibility for competent authorities to subject the deployment of small-area wireless access
points to individual prior permits, operators should have the right to access to those public sites for the purpose of
adequately serving demand. Member States should therefore ensure that such public buildings and other public
infrastructure are made available on reasonable conditions for the deployment of small-cells with a view to
complementing Directive 2014/61/EU and without prejudice to the principles set out in this Directive.
Directive 2014/61/EU follows a functional approach and imposes obligations of access to physical infrastructure
only when it is part of a network and only if it is owned or used by a network operator, thereby leaving many
buildings owned or used by public authorities outside its scope. On the contrary, a specific obligation is not
necessary for physical infrastructure, such as ducts or poles, used for intelligent transport systems, which are owned
by network operators (providers of transport services or providers of public electronic communications networks),
and host parts of a network, thus falling within the scope of Directive 2014/61/EU.

(141) The provisions of this Directive as regards access and interconnection apply to public electronic communications
networks. Providers of electronic communications networks other than to the public do not have access or
interconnection obligations under this Directive except where, in benefiting from access to public networks, they
may be subject to conditions laid down by Member States.

(") Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of information society
services, in particular electronic commerce, in the Internal Market (Directive on electronic commerce) (O] L 178, 17.7.2000, p- 1).
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(142) The term ‘access” has a wide range of meanings, and it is therefore necessary to define precisely how that term is used
in this Directive, without prejudice to how it is used in other Union measures. An operator may own the underlying
network or facilities or may rent some or all of them.

(143) In an open and competitive market, there should be no restrictions that prevent undertakings from negotiating
access and interconnection arrangements between themselves, in particular on cross-border agreements, subject to
the competition rules laid down in the TFEU. In the context of achieving a more efficient, truly pan-European
market, with effective competition, more choice and competitive services to end-users, undertakings which receive
requests for access or interconnection from other undertakings that are subject to general authorisation in order to
provide electronic communications networks or services to the public should in principle conclude such agreements
on a commercial basis, and negotiate in good faith.

(144) In markets where there continue to be large differences in negotiating power between undertakings, and where some
undertakings rely on infrastructure provided by others for delivery of their services, it is appropriate to establish a
regulatory framework to ensure that the market functions effectively. National regulatory authorities should have the
power to secure, where commercial negotiation fails, adequate access and interconnection and interoperability of
services in the interest of end-users. In particular, they can ensure end-to-end connectivity by imposing
proportionate obligations on undertakings that are subject to the general authorisation and that control access to
end-users. Control of means of access may entail ownership or control of the physical link to the end-user (either
fixed or mobile), or the ability to change or withdraw the national number or numbers needed to access an end-
user’s network termination point. This would be the case for example if network operators were to restrict
unreasonably end-user choice for access to internet portals and services.

(145) In light of the principle of non-discrimination, national regulatory authorities should ensure that all undertakings,
irrespective of their size and business model, whether vertically integrated or separated, can interconnect on
reasonable terms and conditions, with a view to providing end-to-end connectivity and access to the internet.

(146) National legal or administrative measures that link the terms and conditions for access or interconnection to the
activities of the party seeking interconnection, and specifically to the degree of its investment in network
infrastructure, and not to the interconnection or access services provided, may cause market distortion and may
therefore not be compatible with competition rules.

(147) Network operators who control access to their own customers do so on the basis of unique numbers or addresses
from a published numbering or addressing range. Other network operators need to be able to deliver traffic to those
customers, and so need to be able to interconnect directly or indirectly to each other. It is therefore appropriate to lay
down rights and obligations to negotiate interconnection.

(148) Interoperability is of benefit to end-users and is an important aim of that regulatory framework. Encouraging
interoperability is one of the objectives for national regulatory and other competent authorities as set out in that
framework. That framework also provides for the Commission to publish a list of standards or specifications
covering the provision of services, technical interfaces or network functions, as the basis for encouraging
harmonisation in electronic communications. Member States should encourage the use of published standards or
specifications to the extent strictly necessary to ensure interoperability of services and to improve freedom of choice
for users.

(149) Currently both end-to-end connectivity and access to emergency services depend on end-users using number-based
interpersonal communications services. Future technological developments or an increased use of number-
independent interpersonal communications services could entail a lack of sufficient interoperability between
communications services. As a consequence, significant barriers to market entry and obstacles to further onward
innovation could emerge and appreciably threaten effective end-to-end connectivity between end-users.
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(150) Where such interoperability issues arise, the Commission should be able to request a BEREC report which should
provide a factual assessment of the market situation at Union and Member State level. Taking utmost account of the
BEREC report and other available evidence and taking into account the effects on the internal market, the
Commission should decide whether there is a need for regulatory intervention by national regulatory or other
competent authorities. If the Commission considers that such regulatory intervention should be considered by
national regulatory or other competent authorities, it should be able to adopt implementing measures specifying the
nature and scope of possible regulatory interventions by national regulatory or other competent authorities,
including in particular obligations to publish and allow the use, modification and redistribution of relevant
information by the authorities and other providers and measures to impose the mandatory use of standards or
specifications on all or specific providers.

(151) National regulatory or other competent authorities should assess, in light of the specific national circumstances,
whether any intervention is necessary and justified to ensure end-to-end-connectivity, and if so, impose
proportionate obligations, in accordance with the Commission’s implementing measures, on those providers of
number-independent interpersonal communications services with a significant level of coverage and user-uptake.
The term significant should be interpreted in the sense that the geographic coverage and the number of end-users of
the provider concerned represent a critical mass with a view to achieving the goal of ensuring end-to-end
connectivity between end-users. Providers with a limited number of end-users or limited geographic coverage which
would contribute only marginally to achieving that goal, should normally not be subject to such interoperability
obligations.

(152) In situations where undertakings are deprived of access to viable alternatives to non-replicable wiring, cables and
associated facilities inside buildings or up to the first concentration or distribution point and in order to promote
competitive outcomes in the interest of end-users, national regulatory authorities should be empowered to impose
access obligations on all undertakings, irrespective of a designation as having significant market power. In that
regard, national regulatory authorities should take into consideration all technical and economic barriers to future
replication of networks. However, as such obligations can in certain cases be intrusive, can undermine incentives for
investments, and can have the effect of strengthening the position of dominant players, they should be imposed only
where justified and proportionate to achieving sustainable competition in the relevant markets. The mere fact that
more than one such infrastructure already exists should not necessarily be interpreted as showing that its assets are
replicable. If necessary in combination with such access obligations, undertakings should also be able to rely on the
obligations to provide access to physical infrastructure on the basis of Directive 2014/61/EU. Any obligations
imposed by the national regulatory authority under this Directive and decisions taken by other competent
authorities under Directive 2014/61/EU to ensure access to in-building physical infrastructure or to physical
infrastructure up to the access point should be consistent.

(153) National regulatory authorities should be able, to the extent necessary, to impose obligations on undertakings to
provide access to the facilities referred to in an annex to this Directive, namely application programming interfaces
(APIs) and electronic programme guides (EPGs), to ensure not only accessibility for end-users to digital radio and
television broadcast serv