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APPLICATION OF ARTICLES 92 AND 93 OF THE EC TREATY AND ARTICLE 61 OF
THE EEA AGREEMENT TO STATE AIDS IN THE AVIATION SECTOR

(94/C 350/07)
(Text within EEA relevance)

All these factors combined with increasingly
aggressive competition on extra-Community markets
have led several air carriers to undertake major
structural changes which, in some instances, have

I. INTRODUCTION

1.1 . Liberalization of the Community's air transport

involved State intervention.

1 . Community air transport has been characterized by a
high level of State intervention and bilateralism.
Although a certain measure of competition between
air carriers was not excluded, the potentially
distorting effects of State aids were, in the past,
outweighed by the economically more important
rules on control of fares, market access and in

particular capacity sharing which were enshrined in
restrictive bilateral agreements between Member
States .

The Council has, however, now completed its
liberalization programme for Community air
transport (')• Therefore, in a situation of increased
competition within the Community there is a clear
need for a stricter application of State aid rules.
2 . The

measures

on

market

liberalization

and

competition, which are now in force, have funda
mentally changed the economic environment of air
transport. They are stimulating competition and
have, to some degree, reduced the discretionary
powers of national authorities as well as extended
the possibilities for air carriers to decide, on the basis
of their own economic and financial considerations,
fares, new routes and capacities to be put on the
market.

(') The so-called 'first package', adopted in December 1987,
introduced new rules on air fares, capacity sharing and
market access for intra-Community scheduled services

between main airports. The 'second package', adopted in

July 1990, allowed access to third and fourth freedom
services between virtually all Community airports and
significantly extended fifth freedom rights. It also contained
important provisions on capacity sharing. Air cargo services

were liberalized by regulation in February 1991 . In July

1992 the Council adopted the third, and final, package of

liberalization measures which allows free exercise of the

freedoms of the air within the Community as of 1 January
1993 ; remaining restrictions on domestic air transport will

be eliminated as of 1 April 1997. The package also abolishes
passenger capacity sharing and allows the airlines freedom
to set fares. In addition, the competition rules have been
implemented in the air transport sector to keep pace with
these developments and the relevant regulations (Regu
lations (EEC) No 3975/87 and (EEC) No 3976/87) have
been amended in order to include competition within a
Member State.

In some cases, these changes have resulted in
concentrations and strategic agreements with other
airlines. In this respect is should be recalled that
Articles 85 and 86 of the Treaty and Articles 53 and
54 of the EEA Agreement are fully enforceable in
the aviation sector by virtue of Council Regulations
(EEC) No 3975/87 and (EEC) No 3976/ 87 of 14
December

1987.

Moreover,

since

1990

the

Commission has had at its disposal Council Regu
lation (EEC) No 4064/89 on the control of concen
trations between undertakings to scrutinize such
operations .
In the more competitive environment State aids
might be of substantially increased strategic
importance for governments looking for measures to
protect the economic interest of their 'own' airlines.
This could lead to a subsidy race which would jeop
ardize both the common interest and the basic

objectives of the liberalization process.

1.2. The 1992 State aids report
3 . In order to have an accurate view of the situation,

the Commission undertook an inquiry in 1991 to
1992 which resulted in an inventory of existing State
aids (2) in the air transport sector. This report was
published in March 1992 .
The report revealed that several airlines were ben
efiting from State intervention, often direct
operating aids or aids aimed at improving the
airline's financial structure. Several potential State
aids in the form of exclusive rights concessions were
also revealed.

(2) See, Commission of the European Communities, 'Report by
the Commission to the Council and the European
Parliament on the evaluation of aid schemes established in

favour of Community air carriers', Doc. SEC(92) 431 final,
19 March 1992 .
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It is the Commission's opinion that transparency
requirements are not being satisfactorily imple
mented. In the course of the enquiry the
Commission criticized in several cases the gaps in the
information

communicated .

This

situation
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commercial capital markets . The plan must
attract significant interest from the private
sector and ulitmately lead to privatization ;

has

necessitated the Commission to request additional
information in some cases to arrive at definite
conclusions .

1.3. The 1994 Report of the Comite des Sages

(c) the validity of such a plan and its chances of
success being assessed by independent
professionals hired by the European
Commission to take part in the Commission's
assesssment procedure. Results of this
assessment should be made public in
conjunction with any eventual Commission
decision ;

4. In summer 1993 , the Commission set up a committee
of experts in the air transport sector (£Comit6 des
Sages') for the purpose of analysing the situation of
Community civil aviation and making recommen
dations for future policy initiatives. The final report
was published on 1 February 1994. On State aids the
recommendations of the Comite des Sages are as

(d) the undertaking on the part of the
government concerned to refrain from inter
fering financially or otherwise, in commercial
decision making by the carriers concerned ;

follows :

' Recommendations :

(e) the prohibition of the airline using public
money to buy or to extend its own capacities
beyond overall market development. Instead,
reduction of capacity should be envisaged ;

— In the interest of consumers and of the industry
itself, financial injections to air carriers (or to
airport handling services) in whatever form,
should as a rule, be disapproved if they are

(f) acceptable proof that the competitive
interests of other airlines are not negatively
affected ;

incompatible with normal commercial practices.
— The European Commission is urged to strictly
enforce Treaty provisions concerning State aids
and to elaborate clear guidelines for evaluating

(g) careful monitoring, assisted by independent
professional experts, of the implementation
of such a restructuring plan.'

any exceptional application of State aid.
— For a brief period, however, approval of State
aids may be considered when this aid serves the
Community's interest in a restructuring that leads
to competitiveness in this context, support for the
transition of an air carrier (or airport handling
services) to commercial viability may be in the
Community's interest if the position of
competitors is safeguarded.

5 . In general the Commission welcomes the Comite's
assessment which in fact confirms in many issues its
current policy. On some other issues the
Commission is ready to follow the Comite's re
commendations as described in the present
guidelines. The Commission, for example, may
decide in difficult cases whether it is necessary to
seek expert advice and has published a call for
tender to draw up a list of suitable aviation experts.
The Commission has referred as much as possible to
the Comity's recommendations in the individual

chapters of these guidelines.
The conditions of such approvals should include,
though not necessarily be limited to the
following :
(a) a clear and genuine "one time, last time"
condition ;

(b) the submission of a restructuring plan leading
to economic and commercial viability within
a specified time frame, proven by access to

The Commission in executing its responsibilities
pursuant to Article 92 and 93 of the Treaty already
applies some of the principles recommended by the
Comit6 des Sages. The Commission has for example
always examined the impact of the aid on
competition within the Community and has also
followed the idea that State aids might only be
acceptable if they ar linked to a comprehensive
restructuring programme. The Commission has in
recent cases imposed conditions aimed at restraining
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the Government's interference in the management of
the airline (}), and has forbidden the use of the State
aid for buying shareholdings in other Community
carriers (4). Some ideas of the Comite, however,
cannot be accepted by the Commission. It is not
possible for the Commission to change or disregard
the EC Treaty. This means, in particular, that the
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7 . The present new guidelines, which replace the
guidelines set out in Memorandum No 2, respond to
two main concerns :

— to reflect the completion of the internal market
for air transport,

conditions that the aid is the last one has, of course,

to be interpreted in conformity with Community
law. This implies that such a condition does not
prevent a Member State from notifying a further aid
to a company which has already been granted aid.
According to the Court of Justice case law, in such a

— to increase transparency, at different levels, of
the evaluation process, in relation to, first, the
data to be provided in the notification by the
Member States and, second, to the criteria and

procedures applied by the Commission.

case the Commission will take all the relevant

elements into account (s). An important element in
the Commission's judgement will be the fact that the
company has already been granted State aid (see
Chapter V). Therefore, the Commission will not
allow further aid unless under exceptional circum
stances, unforseeable and external to the company.
Moreover, given the fact that Article 222 of the
Treaty is neutral with regard to property ownership,
the Commission cannot impose the privatization of
the airline as a condition of the State aid. However,
the participation of private risk sharing capital will
be taken into account in the Commission's analysis.

8 . In order to increase the competitiveness of European
airlines, which remains the final goal of the
Community (7)> the Commission stresses that more
commercial management is the only way to achieve
better financial performance, taking fully into
account in this context the employment dimension.
State aids should be the exception rather than
the rule as they are in principle excluded by
Article 92 ( 1 ). The Commission is well aware that

the Community air carriers are, for structural and
other reasons, for the time being, in a difficult
situation, and will take these factors into account.

However, the present crisis requires serious efforts
from carriers who need to adapt to a changing

1.4. Objectives of the present guidelines

market.

6. In 1984, the Commission, when outlining its liberal
ization programme for the air transport sector in the
Civil Aviation Memorandum No 2, established a set

of guidelines and criteria for the evaluation of State
aids in favour of air carriers on the basis of Article

92 and 93 of the EC Treaty (Annex IV of
Memorandum No 2) (6).

The

Commission

cannot

know

with

certainty what the futures 'aviation landscape* will
look like, nor does it have the intention to determine

what should essentially be left to the market. The
Commission wishes to establish a level playing field
on which the Community air carriers can effectively
compete. With these objectives in mind, the present
guidelines should help to clarify the Commission's
position on State aids to air carriers.

The assessment of the State aids described in the

1992 report (see Chapter 1.2) was based on the State
aid rules of the Treaty and on the evalution criteria

II. SCOPE OF THESE GUIDELINES

of Annex IV of Memorandum No 2 . One of the

purposes of the report was to provide the
Commission with updated data that can be used for
establishing revised guidelines adapted to the new
situation of the European air transport sector.

II . 1 . State aid for air carriers

9. On 1 January 1994 the Agreement on the European
Economic Area (hereinafter the Agreement),
concluded by EC and EFTA States, entered into

(3) Commission decision of 24 July 1991 , Case C-21 /91 ,
ex N 204/91 , Sabena ( 1991 ), OJ No L 300, 31 . 10. 1991 ,
p. 48 .
Commission decision of 21

December

1993 — Case

C-34/93, ex NN 557/93, Aer Lingus, OJ No L 54, 25 . 2.
1994, p. 30 .

(4) Commission decision of 22 July 1992 Case N 294/92, Iberia.
Commission decision, Case C-34/93 , ex NN 557/93 , Aer
Lingus.
Commission decision, Case C-21 /91 , ex N 204/91 , Sabena

force. The Agreement contains provisions on State
aids (Articles 61 ) which essentially reproduce Article
92 of the Treaty. According to Article 62 of the
Agreement the task of applying the State aid rules in
the participating EFTA countries is attributed to the
EFTA Surveillance Authority (ESA), while the
Commission is competent to apply State aid rules in
the EC Member States . In this communication the

Commission will refer to the European Economic

fl99n .

(s) See Court of Justice, Case C-261 /89, Italy v. Commission
(Comsal), ( 1991 ) ECR, p. 4437, grounds 20 to 21 .
(4) Commission of the European Communities, 'Memorandum
No 2 on civil aviation : progress towards the development of
a Community air transport policy', Doc. COM(84) 72 final,
15 March 1994.

(7) Commission communication of 1 June 1994. The way
forward for civil aviation in Europe, COM(94) 218 final.
Commission decision of 27 July 1994, Case C-23/94, Air
France, OJ No L 254, 30 . 9 . 1994 .
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Area as to the EEA and to airlines established in the

context of the Community's external policy towards

EC and EFTA States as to the European airlines or
European competitors.

third countries in the aviation sector.

10. These guidelines cover aid granted by EC Member

II.3 . State infrastructure investments

States in favour of air carriers .

These may include any activities accessory to air
transport, direct or indirect subsidization of which
could benefit airlines such as flight schools (s), duty
free shops, airport facilities, franchises, airport
charges, within the limits which will be defined in
the following chapters.
However, this communication does not intend to

deal with subsidization of aircraft production ('). On
the other hand, aids granted to airlines in order to
promote acquisition or operation of certain aircraft
are included in the scope of these guidelines.
Whether and on what conditions exclusive rights
should be treated pursuant to Article 92 of the
Treaty and 61 of the Agreement is discussed in some
detail in Chapter VII.

12. The construction of enlargement of infrastructure
projects (such as airports, motorways, bridges, etc.)
represents a general measure of economic policy
which cannot be controlled by the Commission
under the Treaty rules on State aids (10). Infra
structure development decisions fall outside the
scope of application of this communication in so far
as they are aimed at meeting planning needs or
implementing national environmental and transport
policies.
This general principle is only valid for the
construction of infrastructures by Member States,
and is without prejudice to evaluation of possible aid
elements resulting from preferential treatment of
specific companies when using the infrastructure.
The Commission, therefore, may evaluate activities
carried out inside airports which could directly or
indirectly benefit airlines.

II.2 . Relations with third countries

11 . The present communication applies to State aids
granted by the Member States in the aviation sector.
The Commission is aware that State aids granted by
third countries to non-Community airlines may
affect the Community carriers' competitive position
on the routes upon with they compete. However, the
fact that non-Community carriers may benefit from
State aids cannot be brought forward as a reason for
not applying the binding provisions of the Treaty on
State aids. These provisions apply irrespective of
whether third countries grant aid or not.
Moreover, the conditions for market access and limi

tation of competition as laid down in most bilateral
agreements with third countries appear to be econ
omically far more important than possible State aids.
Therefore, it is not the intention of the Commission

to deal with State aids to third country airlines in
this communication. If very low tariffs are made
possible through State aid by third countries, such
cases of tariff dumping must be addressed in the
(*) Commission decision opening the Article 92 (2) procedure
with regard to the acquisition by KLM of a pilot school,
Case C-31 /93, OJ No C 293, 29. 10. 1993.
(') In this context, it should be mentioned that in the recent

past, aircraft manufacturers have taken over from reluctant

II.4. Fiscal privileges and social aids

13. Article 92 of the Treaty does not distinguish between
measures of State intervention by reference to their
causes or aims, but defines them in relation to their

effects. Consequently, the alleged fiscal or social aim
of a particular measure cannot shield it from the
application of Article 92 (") of the Treaty and
Article 61 of the Agreement.
In principle, the reduction or the deferral of fiscal or
social contributions does not constitute State aid

within the meaning of Article 92 ( 1) of the Treaty
and Article 61 ( 1 ) of the Agreement but a general
measure, unless it confers a competitive advantage to
specific undertakings to avoid having to bear costs
which would normally have had to be met out of the
undertakings' own financial resources, and thereby
prevent market forces from having their normal
effect (12).

The Commission has a positive approach towards
social aid, for it brings economic benefits above and
beyond the interest of the firm concerned, facili
tating structural changes and reducing hardship and

often only evens out differences in the obligations
placed on companies by national legislations.

banks, the financing of a considerable part of aircraft
investments. This source of financing has been of great
value in particular for some new entrants who had
particular problems to obtain access to financing through
the banking system. In case aircraft manufacturers had

(10) Reply of the Commission to written question No 28 of
Mr Dehousse of 10 April 1967, OJ No 118, 20. 6. 1967,

possible effects of State aid to the manufacturing sector on

(") Court of Justice, Case 173/73, Italy v. Commission, [ 1974]

received State aid, one might conclude that this aid has
indirectly been of benefit to the aviation industry. The

other sectors is, however, outside the scope of these

guidelines and will be taken into account while examining
these specific aids.

p. 2311 /67.

ECR, p. 709, ground 27 and 28 at 718 to 719.
(") Court of Justice, Case 301 /87, France v. Commission,
[ 1990] ECR, p. 307 (Boussac case), ground 41 at 362.
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III. OPERATIONAL SUBSIDIZATION OF AIR ROUTES
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carrier would not assume if it were solely
considering its economic interest'.

III. 1 . Operating aids

14. The raport on State aids in the aviation sector
prepared by the Commission in 1991 to 1992 (13),
revealed several direct aids aimed at supporting air
services, mostly domestic, by covering their
operating losses.

The introduction of consecutive cabotage from 1
January 1993 and the authorization of unrestricted
cabotage from 1 April 1997 (14) has led the Council
to clarify its position on subsidization of domestic
routes . Such subsidization could be detrimental to

the implementation of cabotage traffic rights as
defined above. Direct aids aimed at covering
operating losses are, in general, not compatible with
the common market and may not benefit from an
exemption. However, the Commission must also
take into account the concern of Member States to

promote regional links with disadvantaged areas .

With regard to regional aids, the main concern of
the Commission is to preclude that the compensation
received could allow the beneficiary companies to
cross-subsidize between the subsidized regional
routes and the other routes in which they are in
competition with EEA air carriers. That is why the
Commission considers that direct operational subsi
dization of air routes can, in principle, only be
accepted in the following two cases.

Council Regulation (EEC) No 2408 /92 provides
that such public service obligations may be imposed
on scheduled air services to an airport serving
peripheral or development regions in its territory or
on a thin route to any regional airport in its territory
provided that any such route is considered vital for
the economic development of the region in which
the airport is located. The Regulation also describes
the procedure to be followed when a Member State
decides to impose a public service obligation.

16 . If no air carrier has commenced or is about to
commence scheduled air services on a route in

accordance with the public service obligations which
have been imposed on that route, the Member State
may limit access to that route to only one carrier for
a period of up to three years after which the
situation must be reviewed (16). The right to operate
shall be offered to any Community air carrier
entitled to operate such air services by the public
tender procedure described in Article 4 of Regu
lation (EEC) No 2408 /92 (17). When the capacity
offered exceeds 30 000 seats per year it has to be
noted that access to a route may be restricted to one
carrier only if other forms of transport are unable to
ensure an adequate and uninterrupted service
(Article 4 (2)). The objective of this provision is to
guarantee that adequate transport links to certain
regions can be maintained particularly if the traffic
volume is small and other transport modes cannot
provide that service.

III.2 . Public service obligations

15 . In the context of air transportation, 'public service
obligation' is defined in Council Regulation (EEC)
No 2408 /92 on access for air carriers to intra

Community air routes (15) as 'any obligation imposed
upon an air carrier to take, in respect of any route
which it is licensed to operate by a Member State, all
necessary measures to ensure the provision of a
service satisfying fixed standards of continuity, regu
larity, capacity and pricing, which standards the air

(") See Doc. SEC(92) 431 final.

(M) Article 3 of Council Regulation (EEC) No 2408 /92 of 23

June 1992 on access for Community air carriers to intra
Community air routes, OJ No L 240, 24. 8 . 1992, p. 8 .
(") Article 2 (o) of Regulation (EEC) No 2408/92.

A Member State may thus reimburse the air carrier
selected for carrying out the imposed public service
obligation, according to Article 4 ( 1 ) (h) of the
Regulation. Such reimbursement shall take into
account the costs and revenue (that is the deficit)
generated by the service. The development and the
implementation of these schemes must be trans
parent. In this respect the Commission would expect
the selected company to have an analytical

(") Article 4 ( 1 ) (d) of Regulation (EEC) No 2408 /92.
(17) Community rules on public procurement contracts do not
apply to the awarding by law or contract of exclusive
concessions, which are exclusively ruled by the procedure
provided for pursuant to Article 4 ( 1) of Regulation (EEC)
No 2408 /92 .

No C 350/ 10

Official Journal of the European Communities

accounting system sophisticated enough to apportion
the relevant costs (including fixed costs) and
revenues .

17. Article 77 of the Treaty and Article 49 of the
Agreement, which provide that aids shall be
compatible with the Treaty if they meet the needs of
coordination of transport or if they represent reim
bursement for the discharge of certain obligations
inherent in the concept of public service, do not
apply to air transport. Article 84 of the Treaty
expressly excludes the application of these provisions
to air transport and Article 47 of the Agreement
provides that Article 49 applies to transport by rail,
road and inland waterway. Therefore, the reim
bursement of airlines' losses for fulfilling public
service obligation requirements must be assessed on
the basis of the general rules of the Treaty which
apply to air transport (1S). The acceptability of the
reimbursement shall be considered in the light of the
State aid principles as interpreted in the Court of
Justice's case law.

18 . In this context it is important that the airline which
has access to a route on which a public service obli
gation has been imposed, may be compensated only
after being selected by public tender.

This bidding procedure enables the Member State to
value the offer for that route, and make its choice by
taking into consideration both the users' interest and
cost of the compensation. In Regulation (EEC) No
2408 /92 the Council has set out uniform and

non-discriminatory rules for the distribution of air
traffic rights on routes upon which public service
obligations have been imposed. Furthermore, the
criteria for calculation of the compensation have
been clearly established. A reimbursement which is
calculated pursuant to Article 4 ( 1) (h) of the Regu
lation, on the basis of the operating deficit incurred
on a route, cannot involve any overcompensation of
the air carrier. The new system set up by the third
package, if correctly applied, excludes that reim
bursement for public service obligations include aid
elements. A compensation of the mere deficit
incurred on a specific route (including a reasonable
remuneration for capital employed) by an airline
which has been fairly selected following an open
bidding procedure, is a neutral commercial operation
between the relevant State and the selected airline
which cannot be considered as aid. The essence

(") See Court of Justice, Case 156/77, Commission v. Belgium,
[ 1978] ECR, p. 1881 .
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of an aid lies in the benefit for the recipient (19) ; a
reimbursement limited solely to losses sustained
because of the operation of a specific route does not
bring about any special benefit for the company,
which has been selected on the basis of the objective
criteria provided for pursuant to Article 4 ( 1 ) of the
Regulation.
Therefore, the Commission considers that compen
sation for public service obligations does not involve
aid provided that : the carrier has been correctly
selected through a call for tender, on the basis of the
limitation of access to the route to one single carrier,
and the maximum level of compensation does not
exceed the amount of deficit as laid down in the bid,

in conformity with the relevant provisions of
Community law and, in particular, with those of the
third package.
19. Moreover, Article 4 ( 1 ) (i) of Regulation (EEC) No
2408 /92 obliges the Member States to take the
measures necessary to ensure that any decision
pursuant to this Article can be reviewed effectively
and speedily for an infringement of Community law
or national implementing rules. It follows from this
provision, as well as from the general distribution of
tasks between the Community and its Member
States, that it is in the first instance for the auth

orities of the Member States and, in particular, the
national courts to ensure the proper application of
Article 4 of the Regulation in individual cases . This
is particularly true for a Member State which
chooses, in the framework of a public tender, the
carrier to serve the route which is subject to the
public service obligation. It must also be stressed that
the Commission may carry out an investigation and
take a decision in case the development of a route is
being unduly restricted (Article 4 (3) of the Regu
lation).

However, this last power as well as the rights and
obligations of the national authority pursuant to the
abovementioned Article 4 ( 1 ) (i) are without
prejudice to the Commission's exclusive powers
under the State aid rules of the Treaty itself (see also
paragraph 15), which cannot be changed by
provisions established in the Community's secondary
legislation. In case there is clear evidence that the
Member State has not selected the best offer, the

Commission may request information from the
Member State in order to be able to verify whether
the award includes State aid elements. In fact, such
elements are likely to occur where the Member State

(") See Case 173 /73, Italian Government v. Commission,
[ 1974] ECR, p. 709.
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engages itself to pay more financial compensation to
the selected carriers than it would have paid to the
carrier which submitted the best (not necessarily
cheapest) offer.
20. Article 4 ( 1 ) (f) of Regulation (EEC) No 2408 /92
refers to the compensation required as just one of
the criteria to be taken into consideration for the
selection of submissions . The Commission considers

however, that the level of compensation is the main
selection criterion. Indeed, other criteria such as

adequacy, prices and standards required are
generally already included in the public service obli
gations themselves. Consequently, it is only in excep
tional cases, duly justified, that the selected carrier
could be other than the one which requires the
lowest financial compensation.

No C 350 / 11

Regulation (EEC) No 2408 /92 will continue to be
assessed under the general State aid rules. The same
rule applies to compensations which are not
calculated on the basis of the criteria of Article 4 ( 1 )
(h) of the Regulation.

This means that reimbursements for public services
to the Greek islands

and the Atlantic islands

(Azores) (") which, for the time being, are excluded
from the scope of Regulation (EEC) No 2408 /92,
are nevertheless subject to Articles 92 and 93 of the

Treaty and Article 61 of the Agreement. In its
assessment of these compensations, the Commission
will verify whether or not the aid diverts significant
volumes of traffic or allows carriers to cross

subsidize routes — whether intra-Community,
regional or domestic routes — on which they
compete with other Community air carriers. This

21 . It must be stressed that should the Commission

will not be considered to be the case if the reim

receive complaints on alleged lack of fairness of the
awarding procedure it would promptly request

bursement is based on the costs and the revenues (i.e.

information from the Member State concerned. If
the Commission concludes that the Member State
concerned has not selected the best offer it will most

likely consider that the chosen carrier has received
aid pursuant to Article 92 of the Treaty and Article
61 of the Agreement. Should the Member State not
have notified the aid pursuant to Article 93 (3) of
the Treaty, the Commission would consider the aid,
in the case that compensation has already been paid,
as illegally granted and would open the procedure
pursuant to Article 93 (2) of the Treaty. The
Commission may issue an interim order suspending
the payment of the aid until the outcome of the
procedure (20). Within the context of the procedure
the Commission may hire or may request the
Member State concerned to hire an independent
consultant to evaluate the different tenders .

deadline

comes

first.

Possible

be notified.

III.3 . Aid of a social character

24. Article 92 (2) (a) of the Treaty and 61 (2) (a) of the
Agreement exempt aid of a social character, granted
to individual consumers, provided that such aid is
granted without discrimination related to the origin
of the products concerned. This provision which up
to now has only rarely been used, may be of certain
relevance in the case of direct operational subsi
dization of air routes provided the aid is effectively
for the benefit of final consumers.

22. Article 5 of Regulation (EEC) No 2408 /92 allows
for exclusive concessions on domestic routes granted
by law or contract, to remain in force, under certain
conditions, until their expiry or for three years,
whichever

the deficit) generated by the service. Again, the
Commission underline that such compensation must

reim

bursement given to the carriers benefitting from
these exclusive concessions may well involve aid
elements, particularly as the carriers have not been
selected by an open tender (as foreseen in the case of
Article 4 ( 1 ) of Regulation (EEC) No 2408/92). The
Commission stresses that such reimbursements must
be notified in order to allow the Commission to

examine whether they include State aid elements.

23. Compensation of losses incurred by a carrier which
has not been selected according to Article 4 of

(J0) See Cases C-301 /87 France v. Commission, [ 1990] ECRI,
p. 307 ; Case C-142/87 Belgium v. Commission [ 1990]
ECR I, p. 959.

The aid must have a social character, i.e. it must, in

principle, only cover specific categories of passengers
travelling on a route (e.g. children, handicapped
people, low income people). However, in case the
route concerned links an underprivileged region,
mainly islands, the aid could cover the entire popu
lation of this region.

The aid has to be granted without discrimination as
to the origin of the services, that is to say whatever
EEA air carriers operating the services. This also
implies the absence of any barrier to entry on the
route concerned for all Community air carriers.

(21) See Commission decision of 6 July 1994, Case C-7/93.

Reimbursement of the deficit sustained by TAP on the
routes to the Adantic islands, OJ No C 178, 30. 6. 1993.

No C 350 / 12

Official Journal of the European Communities

IV. DISTINCTION BETWEEN THE STATE'S ROLE AS
OWNER OF AN ENTERPRISE AND AS PROVIDER OF
STATE AID TO THAT ENTERPRISE
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take into account the factors discussed below for

each type of intervention covered by this communi
cation. These factors are given as a guide to Member
States on the Commission's attitude in individual

25 . The Treaty establishes both the principle of
neutrality with regard to the system of property
ownership (") and the principle of equality (")
between public and private undertakings.

There are two stages in the Commission's
assessment. To determine whether aid is involved,
the Commission, according to the market economy

investor principle (see Chapter IV. 1 ), evaluates in the
first stage the circumstances of the financial trans
action, as the same measure may constitute an aid or
a normal commercial transaction . In case the
Commission considers that the measure involves aid

elements, the Commission will, in a second stage
determine whether the aid is compatible with the
common market under the derogations of Article 92
(3) of the Treaty and Article 61 (3) of the
Agreement (see Chapter V).

The Commission shall come to a reasoned
conclusion on the State aid character of the financial

transaction. The Commission shall check the validity
and coherence of the financial transaction and verify
whether it is commercially reasonable.

cases. In conformity with the principle of neutrality,
as a general rule the aid will be assessed as the
difference between the terms on which the funds

were made available by the State to the airline, and
the terms which a private investor operating under
normal market conditions would find acceptable in
providing funds to a comparable private under
taking n .

If the aid is used to write off part losses any tax
credits attaching to the losses must be added to the
amount of the aid. If those tax credits were retained

to offset against future profits or sold or transferred
to third parties the firm would be receiving the aid
twice .

IV. 1 . Capital injections

27. Capital injections do not involve State aid when the
public holding in a company is to be increased,
provided the capital injected is proportionated to the
number of shares held by the authorities and goes
together with the injection of capital by a private
shareholder; the private investor's holding must have
real economic significance (").

26. It is not the Commission's task to prove that the

programme financed by the State will be profitable
beyond all reasonable doubt before accepting it as a
normal commercial transaction. The Commission

cannot replace the judgement of the investor, but
must establish with reasonable certainty that the
programme financed by the State would be
acceptable to the market economy investor. If there
are characteristics of the operation indicating that an
owner would not risk his own capital in similar
circumstances, such operations shall be considered as
State aid.

In deciding whether any public funds to public
undertakings constitute aid, the Commission will

(") Article 222 of the Treaty : 'This Treaty shall in no way
prejudice the rules in Member States governing the systems
of property ownership'.
(M) See Court of Justice, 21 March 1991 , Case 305/89, Italy v.
Commission (Alfa Romeo case), [ 1991 ] ECR, p. 1603,
ground 24 at 1641 ; Court of Justice, 21 March 1991 , Case
303/88 , Italy v. Commission (ENI-Lanerossi case), [ 1991 ]
ECR, p. 1433, ground 20 at 1476 ; 'Commission communi
cation to the Member States concerning public authorities
holdings in company capital', 17 September 1984, Bulletin
EC, 9-1984, point 1 .

28 . The market economy investor principle will normally
be satisfied where the structure and future prospects
for the company are such that a normal return, by
way of dividend payments or capital appreciation by
reference to a comparable private enterprise, can be
expected within a reasonable period.

The Commission will accordingly analyse the past,
present and future commercial and financial
situation of the company.

In its assessment, the Commission will normally not
limit itself to the short term profitability of the
company. The behaviour of a private investor, with
which the intervention of the public investor

(") See Commission communication to the Member States on

the application of Articles 92 and 93 of the EC Treaty and
of Article 5 of Commission Directive 80/723/EEC to public
undertakings in the manufacturing sector, OJ No C 307,

13. 11 . 1993, p. 7, point 11 .
(") 'Commission communication to the Member States' of 17

September 1984, see point 3.2.
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has to be compared, is not necessarily that of an
investor who is placing his capital with a view to
more or less short-term profitability. The correct
analogy is a private company pursuing a structural
policy and guided by profitability perspectives in the
longer term according to its sector of operations (26).

— gearing ratios (debt/equity) and cashflow are
important indicators for the standing of an
individual company, as they permit an
assessment of the company's ability to
finance investments and ongoing operations,
from its own resources ("),

A holding company may inject new capital to ensure
the survival of a subsidiary temporary difficulties, but
which, after a restructuring, if necessary, will
become profitable again in the longer term. Such
decisions can be motivated not only by the possibility
of securing a profit, but also by other concerns such
as maintaining the standing of a whole group or
redirecting its activities (").

— operating and net results may be analysed
over a period of several years. Profitability
ratios may be determined and the trends
originated therein may be assessed,

— future capital values and future divident
payments .

In any case the State, in common with any other
market economy investor, should expect within a
reasonable time a normal rate of return on capital
investments . If the normal return is neither forth

coming in the short term nor likely to be forth
coming in the long term, then it can be assumed that
the company is being aided and the State is forgoing
the benefit which a market economy investor would
expect from a similar investment.

A market economy investor would normally provide
equity finance if the present value (28) of expected
future cash flows from the intended project
(accruing to the investor by way of dividend
payments and/or capital gains and adjusted for risk)
exceed the new outlay.

29 . To

assess

whether

such

a

normal

return

on

(b) Economic and technical efficiency. The
indicators which may be considered are, for
example :

— operating costs and labour productivity,

— fleet age could be an important element of
the assessment. An airline whose fleet age is
higher than the European average will
certainly be handicapped due to the
substantial investment required for fleet
renewal. Furthermore, this situation is usually
associated with a lack of investment or with

previous inopportune investment and would
be considered as a negative factor under the
market economy investor principle.

investment may be expected within a reasonable
time, the Commission will need to examine the

financial projections of the airline concerned. In
examining if the financial projections are realistic,
the Commission may assess the airline's situation in
the following areas :

(c) Commercial strategy for different markets

The trends of the different markets on which the

company competes (the past, present and future

(a) Financial performance. Different indicators may
be taken into account, for example :

(") Court of Justice Case 305/ 89, Alfa Romeo, see ground 20 ;
Case 303/88, ENI-Lanerossi, see ground 22 ; 'Report on the
evaluation

of

aid

schemes

established

in

favour

of

situation), the market share held by the company
over a sufficient period and the company's
market potential may be evaluated and the
projections carefully assessed.

The Commission is aware of the difficulties involved

in making such comparisons between undertakings

Community air carriers', Doc. SEC(92) 431 final, see

established

Annex 2 at 50 .

particular to different accounting practices or
standards or the structure and organization of these

(J7) Court of Justice Case 303/88, ENI-Lanerossi, see ground
21 ; judgement of 14 September 1994, Joined Cases

in

different Member States

C-278 /92, C-279/92 and C-280/92, Spain v. Commission

(Imepiel), ground 25, not yet published.
(2S) Future cash flows discounted at the company's marginal
cost of borrowing or cost of capital.

(") Case 301 /87, Boussac, see ground 40 at 361 .

due in
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undertakings (e.g. importance of the freight
transport). It will bear this in mind when choosing
the appropriate reference points to be used as a
comparison with the public undertakings receiving
funds .

30 . In applying the market economy investor principle,
the Commission will take into account the general
economic environment of the airline industry.

Following a short-term crisis, operating results of a
company may deteriorate considerably. However,
during normal periods with macroeconomic stability,
the air transport industry has, like many other
service sectors, always shown considerable growth.
Consequently, despite short-term problems, a
company whose structure is basically sound may
have good prospects for the future despite a general
down-turn in the performance of the industry.
31 . In the case of loss-making undertakings, necessary
improvements and restructuring measures are funda
mental

in

the

Commission's

assessment.

These

measures must form a coherent restructuring
programme.
The
Commission
particularly
appreciates situations where restructuring plans are
established by external and independent financial
advisers after a study. Following the Comite des
Sages' recommendation (see Chapter 1.3) the
Commission may if necessary, seek the advice of an
independent expert on the validity of the plan.
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IV. 3 . Guarantees

33. As regards guarantees, these guidelines fully reflect
the general Commission position. The Commission
has communicated to the Member States its position
vis-a-vis loan guarantees (J0). According to this
letter, all guarantees given by the State directly or by
way of delegation through financial institutions, fall
within the scope of Article 92 ( 1 ) of the EC Treaty.
It is only if the guarantees are assessed at the
granting stage that all the distortions or potential
distortions of competition may be detected. The
Commission will accept the guarantees only if they
are contractually linked to specific conditions which
may go as far as the compulsory declaration of
bankruptcy of the benefiting undertaking or any
similar procedure. An assessment of the aid element
of guarantees will involve an analysis of the
borrower's financial situation (see Chapter IV. 1 ).
The aid element of this guarantee would be the
difference between the rate which the borrower

would pay in a free market and that actually
obtained because of the guarantee net of any
premium paid. If no financial institution, taking into
consideration the airline's poor financial situation,
would lend money without a State guarantee, the
entire amount of the borrowing will be considered
aid (31).

34. Public enterprises whose legal status does not allow
bankruptcy are in effect in receipt of permanent aid
on all borrowings equivalent to a guarantee, when
such status allows the enterprise in question to
obtain credit on terms more favourable than would

otherwise be available (").
IV.2. Loan financing
In the same context, the Commission considers that

32. The Commission will apply the market economy
investor principle to assess whether the loan is made
on normal commercial terms and whether such loans
would have been available from a commercial bank.

With regard to the terms of such loans, the
Commission will take into account in particular both
the interest rate charged and the security sought to
cover the loan . The

Commission will examine

whether the security given is sufficient to repay the

when a public authority takes a holding in an ailing
company as a consequence of which, according to
national law, it is exposed to unlimited liability
instead of the normal limited liability, this is
equivalent to giving an open-ended guarantee which
artificially keeps the undertaking in operation. Such
a situation has therefore to be regarded as an
aid (").

loan in full in the event of default and the financial

position of the company at the time the loan is
made.

(50) Letter to all Member States of 5 April 1989, as amended by
letter of 12 October 1989.

The aid element will amount to the difference

between the rate that the airline would pay under
normal market conditions and that actually paid. In
the extreme case where an unsecured loan is made to

a company which under normal circumstances would
be unable to obtain financing, the loan effectively
equates to a grant and the Commission would
evaluate it as such .

(") Commission decision of 7 October 1994, Case C- 14/94,

Olympic Airways in OJ No L 273, 25. 10. 1994, p. 22.

(") 'Commission communication to the Member States on the

application of Article 92 and 93 of the EC Treaty and of
Article 5 of Commission Directive 80/723/EEC to public
undertakings in the manufacturing sector', see point 38.1 .
(}3) 'Commission communication to the Member States on the

application of Article 92 and 93 of the EC Treaty and of
Article 5 of Commission Directive 80/723/EEC to public
undertakings in the manufacturing sector', see point 38.2.
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V. EXEMPTIONS UNDER ARTICLE 92 (3) (a) AND (c)
OF THE TREATY AND ARTICLE 61 (3) (a) AND (c) OF
THE AGREEMENT
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unemployment. In function of this classification, a
ceiling between 0 and 75 % applies to the net grant
equivalent of the investment aid.

35 . As mentioned under Chapter II. 1 above, in cases
where the Commision considers that the measures

involve

aid

elements,

the

Commission

shall

determine if any of the exceptions provided by
Article 92 (3) of the Treaty could apply in order to
exempt the aid.

V.2. Exemptions for the

development of certain

economic activities under Article 92 (3) (c)

37 . If, in assessing recapitalization programmes under
the market economy investor principle, the
Commission reaches the conclusion that aid is

V . l . Regional aids on the basis of Article 92 (3) (a) and
(c) of the Treaty and Article 61 (3 ) (a) and (c) of
the Agreement
36 . The Commission has set out its guidelines for the
evaluation of regional aids mainly in its communi
cation of 1988 which applies to air transport (J4).

Regional aid for companies established in a disad
vantaged region is the normal case which the above
mentioned communications refer to . Pursuant to

Article 92 (3) (a) and (c) of the Treaty and Article
61 (3) (a) and (c) of the Agreement an exemption
may be granted for investment aid to companies
investing in certain disadvantaged areas, (e.g. the
building of an hangar in an assisted region). Article
92 (3) (c) of the Treaty and Article 61 (3) (c) of the
Agreement cannot be invoked to exempt any kind of
operating aids, while subparagraph (a) may be used
to grant exemptions in favour of companies estab
lished or having invested in the eligible regions in
order to counterbalance particular difficulties.
However, it should be noted that, in principle,
Article 92 (3) (a) of the Treaty and Article 61 (3) (a)
of the Agreement cannot be invoked to exempt
operating aids in the transport sector (in exceptional
cases, such as for example the reimbursement for
public service obligations to the Portuguese islands
which are for the time being not covered by the
Third Package, the Commission may use these
Articles to exempt operating regional aid ; other
forms of operating subsidization are also covered in
Chapter III above).

involved, it will, in particular, assess whether the aid
may be considered as compatible with the common
market under Article 92 (3) (c).

Article 92 (3) (c) which provides that aid may be
considered compatible with the common market if it
facilitates the development of certain economic
acitivities is of particular interest in the evaluation of
the relevant aids . Under this provision, the
Commission may consider some restructuring aid as
compatible with the common market if they meet the
requirement that the aid does not adversely affect
trading conditions to an extent contrary to the
common interest (3S). It is in the light of this latter
requirement, to be interpreted in the context of the
air transport industry, that the Commission has to
determine the conditions (36) which will usually need
to be met in order to be able to grant an exception.

38 . The Commission, in line with the recommendations

of the Comite des Sages, (see Chapter 1.3 above),
will continue with its policy to allow, in exceptional
cases, State aid given in connection with a restruc
turing programme ; and in particular, if the aid is
given, at least partly, for social purposes facilitating
the adaptation of the work force to a higher level
of productivity, (e.g. early retirement schemes).
However, the Commission's approval is subject to a
number of conditions :

( 1 ) aid must form part of a comprehensive restruc
turing programme (37), to be approved by the

The eligibility of regions for regional aid is made
following the method and the principles which have
been clearly established by the Commission. In its
communication

of

1988 ,

the

Commission

has

selected the eligible geographic areas according to
the level of income per inhabitant and the level of

(") Commission's communication OJ No C 212, 12. 8 . 1988 ;
as modified by Commission communication, OJ No C 163,
4 . 7. 1990, p. 6.

(") Case 730/79, Philip Morris Holland, [ 1980] ECR 2671 , at
2691 to 2692, grounds 22 to 26 ; Case 323/82, Intermills,
see ground 39 at 3832 ; Case 301 / 87, Boussac, see ground
50 at 364 .

(") Eighth report on Competition policy, point 176.
(") Cases 296 and 318 /82, Leeuwarder, see ground 26 at 825 ;
Case 305/89, Alfa Romeo, see ground 22 ; Case 303/88 ,

ENI-Lanerossi, see ground 21 ; Case 323/ 82, Intermills, see
ground 39 at 3832 ; Commission decision, Case C-21 /91 ,
Sabena.
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Commission, to restore the airline's health, so

that it can, within a reasonable period, be
expected to operate viably, normally without
further aid. Thus the aid must be of limited
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(3) if restoration to financial viability and/or the
situation of the market require capacity
reductions (40), this must be included in the
programme ;

duration :

(4) Aid granted in the aviation sector affects trading
When evaluating the programme the
Commission will be particularly attentive to
market analysis and projection for developments
in the different market segments, planned cost
reductions, closing down of unprofitable routes,
efficiency and productivity improvements,
expected financial development of the company,
expected rates of return, profits, dividends, etc.;

conditions between Member States . In order to

avoid that the aid affects competition to an
unacceptable extent, the difficulties of the airline
receiving the aid must not be transferred to its
competitors. Therefore, the programme to be
financed by the State aid can only be considered
not contrary to the common interest (Article 92
(3) (c)) if it is not expansive ; that means that its
objective must not be to increase the capacity
and the offer of the airline concerned, to the

(2) the programme must be self-contained in the
sense that no further aid will be necessary for
the duration of the programme and that, given
the objectives of the programme to return to
profitability, no aid is envisaged or likely to be
required in the future. The Commission
normally requests the written assurance from the
Government that the present aid will be the last
cash injection from public funds or any other
aid, in whatever form, in conformity with
Community law (J*). Therefore, restructuring aid
should normally need only to be granted once ;

The Commission is obliged, also in the future, to
assess any possible aid and its compatibility with
the common market. As stated above, in

detriment of its direct European competitors. In
any case, the programme must not lead to an
increase beyond market growth, in the number
of aeroplanes, or the capacity (seats) offered in
the

relevant

markets .

In

this

context

the

geographic market to be considered may be the
EEA as a whole, or specific regional markets
particularly characterized by competition (41);

(5) the Government must not interfere in the

management of the company for reasons other
than those stemming from its ownership rights
and must allow the company to be run according
to commercial principles. The Commission may
in specific cases require that the company's
statute must be based on private commercial
law (*2) ;

evaluating a second application for State aid, the
Commission has to take into account all relevant

elements, including the fact that the company
has already received State aid (39). Therefore, the
under exceptional circumstances, unforeseeable
and external to the company.

(6) the aid must only be used for the purposes of the
restructuring programme and must not be
disproportionate to its needs. The company must
for the period of the restructuring refrain from
acquiring shareholdings in other air carriers (4});

Furthermore, the full completion of the common
aviation market in 1997 will considerably
increase competition within the common market.

(7) the modalities of an aid which conflict with

Under such circumstances, the Commission will
not be able to authorize restructuring aid unless

Articles 92 to 93, may be incontrovertibly linked

Commission will not allow further aid unless

specific provision of the Treaty, other than

under very stringent conditions ;
(40) See Case 305/89, Alfa Romeo, see ground 22 ; Case
323/82, Intermills, see ground 36 at 3832 ; Joined Cases
C-296/82 and 318 /82, Leeuwarder, see ground 26 at 825 .
(41) See Commission decision, Case C-34/93, Aer Lingus.
(42) See Commission decision, Case C-21 /91 , ex N 204/91 ,
(") See Commission decision, Case C-23/94, Air France.
(") See Court of Justice, Case C-261 /89, Comsal, grounds 20
to 21 .

Sabena.

(4Î) See Commission decision, Case C-23/94, Air France,
OJ No L 254, 30. 9 . 1994.
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to the object of the aid such that it would not be
possible to consider them in isolation (44). The
aid must neither be used for anti-competitive
behaviour or purposes, (e.g. violation of rules of
the Treaty), nor be detrimental to the implemen
tation of the Community liberalization rules in
the air transport sector. A restrictive application
of the freedoms guaranteed through the Third
Package could create or increase substantial
distortions of competition which might further
reinforce the anti-competitive effects of the State
aid ;

(8) any such aids must be structured so that they are
transparent and can be controlled.

39. As

mentioned

above

(see

Chapter 1.3),

the

Commission cannot follow the recommendation of

the Comite des Sages that the restructuring has to
lead to privatization. This would be contrary to
Article 222 of the EC Treaty which is neutral with
regard to property ownership. However, the partici
pation of private risk sharing capital will be taken
into account (see also Chapter VI below).

40. The Commission will verify how the restructuring
programme, which is financed with the help of the
State aid, is realized. It will in particular check that
the commitments and conditions, which are part of
the Commission's, approval are fulfilled. Their verifi
cation is of particular interest if the aid is paid in
instalments . The Commission will normally request
that a progress report is submitted at regular
intervals and, in any case, in sufficient time before
the next payments are being made, in order to allow
the

Commission

to

make

comments .
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for competition in the aviation sector. The full
completion of the common aviation market in 1977
will considerably increase competition within the
common market. Under such circumstances, the
Commission will not be able to authorize restruc

turing aid, unless in very exceptional cases and under
very stringent conditions.

42. As regards rescue aid, these guidelines follows the
general Commission policy (<5). Rescue aid for
airlines may be justified for the development of a
comprehensive restructuring programme in so far as
this programme is acceptable under the present
guidelines.

VI.
PRIVATIZATIONS
IN
ACCORDANCE
WITH
ARTICLES 92 TO 93 OF THE TREATY AND 61 OF
THE EEA AGREEMENT

43 . As the EC Treaty is neutral on public or private
ownership of companies, Member States are at
liberty to sell their shareholdings in public
companies. However, if the sales involve State aid
elements, the Commission may become involved.

Following a number of decisions in the area of State
aid and privatization, the Commission has developed
a number of principles to be applied, to identify aid
being paid, when the State shareholder disposes of
its shareholding. These are set out below :

The

Commission may request the assistance of external
consultants for this verification.

( 1 ) Aid is excluded, and therefore notification is not
required, if, upon privatization, the following
conditions are fulfilled :

41 . With the creation of the common aviation market as

of 1 January 1993 the negative effects of State aids
may seriously distort competition in the aviation
sector of the EEA to a larger extent than in the past.
Through the application of the abovementioned
criteria, the Commission seeks to limit as far as

possible these distortive effects, while acknowledging
that there might be a need for State owned carriers,
in particular, to become competitive with the help of
a State financed restructuring programme. However,
phasing out aids for restructuring over time is
necessary to create a more level playing field

(44) See Court of Justice,
Commission, ground 41 .

Case

C-225/91 ,

Matra v.

— the disposal is made by way of an uncondi
tional public invitation to tender on the basis
of transparent and non-discriminatory terms,

— the undertaking is sold to the highest bidder,

(45) Community guidelines on State aid for rescuing and
restructuring firms in difficulty (Notice to the Member
States), of 27 July 1994, not yet published.
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— the interested parties have a sufficient period
in which to prepare their offer and receive all
the necessary information to enable them to
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VII. CONCESSION OF EXCLUSIVE RIGHTS FOR
ACTIVITIES ACCESSORY TO AIR TRANSPORT

undertake a proper evaluation.

(2) On the other hand, the following sales are
subject to the pre-notification requirements of
Article 93 (3) of the EC Treaty because there is
a presumption that they contain aid :

44. The grant of exclusive rights for activities which are
accessory to air transport may involve considerable
financial advantages for the exclusive grantee. A
State or the entity entrusted with the operation of an
airport infrastructure may grant such an exclusive
concession to an airline for a price lower than the
actual market value of the concession. In the case

— all sales by way of restricted methods or
where the sale takes the form of a direct
trade sale.

— all sales which are preceded by a cancellation
of debts by the State, public undertakings or
any other public body,

— all sales preceded by a conversion of debt
into capital or by a recapitalization,

— all sales that are realized in conditions that

would not be acceptable for a transaction
between market economy investors.

Companies that are sold on the basis of the
conditions under subparagraph 2 above must be
valued by an independent expert who must indicate,
under normal circumstances, a going concern value
for the company and, if the Commission believes it
necessary, a liquidation value. A report specifying
the sales value, or values, and the sales proceeds
raised must be provided to the Commission to enable
it to establish the actual amount of aid.

In any case it should be noted that the sale of shares
in companies being privatized must be effected on
the basis of a non-discriminatory procedure having
regard to the freedom of establishment of physical
and legal persons and to the free movement of
capital.

The Commission may find compatible an aid arising
from a privatization under the criteria developed in
Article 92 (3) of the Treaty and Article 61 (3) of the
EEA Agreement (46).

(44) See Commission Decision 92/329/EEC of 25 July 1990,
Case IOR-Finalp, OJ No L 183, 3 . 7. 1992.

the grantee pays no rent for the exclusivity or pays a
rent which is lower than the price that the grantor
would demand under normal commercial conditions
aid element is involved.

45. The accessory activities for which the granting of
exclusive rights may bring about aids in favour of air
carriers are mainly those related to duty free shops.
In its inventory on State aids in the aviation
sector (47) the Commission has pointed out that

several duty-free shop concessions have been granted
by the Member States to their national carriers,
mostly by way of discretionary decisions, and
without following transparent bidding procedures. In
this sector accessory to air transport, there is at
present no Community legislation harmonizing the
procedures for the award of the concessions or
opening the sector to competition. The exclusive
grantee of a concession may, therefore, make
monopoly profits.

In the light of the foregoing the Commission
considers that in general terms no aid is involved
where the grantee is selected in circumstances that
would be acceptable to a normal concession grantor
operating under normal market economy condition.
However, in certain circumstances, for example,
where the highest bidder is unreliable or where its
solvency is precarious, the Commission would
understand the Member State's acceptance of a
lower bid.

These cases can be technically very difficult and
therefore, it might be helpful to dispose of an inde
pendent study. For this purpose the Commission, in
opening the Article 93 (2), procedure may request
the Member State concerned to appoint an inde
pendent consultant, or may request independent
advice itself.

(47) Doc. SEC(92) 431 final, see points 12, 33, 35 and 36.
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46. The Commission is about to develop common rules

at Community level in the area of ground handling
assistance and airport charges. Any abuse or
infringement of competition rules in these areas will
be considered under the relevant provisions of the
Treaty particularly, Articles 85 to 90.
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VIII.2 . The transparency Directives 80/723/EEC and
85/413/EEC

48 . In order to ensure respect for the principle of
non-discrimination and neutrality of treatment, the
Commission adopted in 1980, on the basis of Article
90 (3) of the Treaty, a Directive on the transparency
of financial relations between Member States and

VIII. TRANSPARENCY OF FINANCIAL

public undertakings (49) which was amended by

TRANSACTIONS

Directive 85/413/EEC (50) in order to include,
among other sectors, the transportation sector
previously excluded.

VIII. 1 . Lack of transparency

47. The Commission's Report on State Aids in the
Aviation Sector carried out in 1991 to 1992 (48)
clearly demonstrates that there is a need for both
increased transparency and scrutiny in the light of
State aid rules :

The Directive requires Member States to ensure that
the flow of all public funds to public undertakings
and the uses to which these funds are put are made
transparent.

Although the transparency in question applies to all
public funds, the following are particularly
mentioned as falling within its scope :

— in many cases, only capital injections and not
other forms of public funds or aid schemes have
been notified and thus examined under State aid

rules,

— several guarantee schemes of different forms
have not been notified or have not been reported
with the accuracy requested by the Commission.
The Commission has been obliged to request
additional information particularly on the

conditions and modalities of such guarantees and
lists of the operations for which such guarantees
have already been granted in past years,

— several cases of financial compensation by the
Member States for the performance of public
service obligations under different forms,
including reduction of the fares financed by the
State's budget, compensation of the operational
losses of companies providing such services and
subsidies to airports located in isolated areas,
have been reported. However, in several cases,
lack of information has prevented the
Commission from assessing the situation and
additional information has been requested on this
subject, for example, a precise breakdown of the
subsidized routes including traffic figures and
details of existing competitors.

O Doc. SEC(92) 431 final.

— the setting-off of operational losses,

— the provision of capital,

— non-refundable grants or loans on privileged
terms ,

— the granting of financial advantages by foregoing
profits or the recovery of sums due,

— the foregoing of a normal return on public funds
used,

— compensation for financial burdens imposed by
the public authorities.

According to Article 1 of the Directive, not only are
the flows of funds directly from public authorities to
public undertakings deemed to fall within the scope

H Directive 80/723/EEC, OJ No L 195, 29. 7. 1980, p. 35 .
(50) OJ No L 229, 28 . 8 . 1985, p. 20.
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of the transparency Directive, but also public funds
made available by public authorities through the
intermediary of public undertakings or financial
institutions.

49. Article 5 of the Transparency Directive obliges, inter
alia, Member States to supply the information
required to ensure transparency where the
Commission considers it necessary. The Commission
will act accordingly. The Commission may examine
the opportunity of extending the scope of
Directive 93/ 84/EEC ("), which amends Directive
80/723/EEC, to air transport.

10 . 12 . 94

— the aid is linked to specific investment objectives.
Operating aids are excluded.
The Commission does not intend to limit the scope
of this accelerated clearance procedure to small and
medium-sized enterprises ("). Air carriers, even if
they are relatively small do not meet the criteria
established for SMEs .

The ceiling of ECU 1 million takes into account the
characteristics of the air transport industry which is
capital intensive. The price of an airplane, for
example, largely exceeds the threshold of ECU 1
million. The objective of this accelerated clearance is

IX. ACCELERATED CLEARANCE PROCEDURE
AIDS OF LIMITED AMOUNT

FOR

50. In the interest of administrative simplification the
Commission has decided to set out in this communi

cation an accelerated clearance procedure for small

to speed up the approval of the small aids given
mainly for regional purposes not covered by public
service obligations.
The Commission will decide on complete notifi
cations within 20 working days.

aid schemes in the aviation sector (").

The Commission will apply a more rapid adminis
trative clearance procedure to new or modified
existing aid schemes notified pursuant to Article
93 (3) of the EC Treaty if:
— the amount of the aid given to the same bene
ficiary is not higher than ECU 1 million over a
three-year period,

(") Commission Directive 93/83/EEC of 30 September 1993,
amending Directive 80/723/EEC on the transparency of
financial relations between Member States and public
undertakings in OJ No L 254, 12. 10. 1993, p. 16.
(") On 2 July 1992, the Commission adopted a communication
on the accelerated clearance of aid for SMES (OJ No
C 213, 19. 8 . 1992, p. 10) which does not apply to aids in
the transport sector.

X. APPLICATION AND FUTURE REPORTING

51 . These guidelines will be applied by the Commission

as from their publication in the Official Journal ofthe
European Communities.

The Commission will publish at regular intervals
reports on the application of State aid rules as well
as inventories of existing aids. The next report shall
be presented in 1993 . The Commission will also
decide at the appropriate time on an update of these
guidelines.

(") See communication on the accelerated clearance of aid for
SMEs .

