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v

(Announcements)

COURT PROCEEDINGS

COURT OF JUSTICE

Judgment of the Court (Fourth Chamber) of 5 March 2015 (request for a preliminary ruling from the
Ostre Landsret — Denmark) — Copydan Bindkopi v Nokia Danmark A/S

(Case C-463[12) ()

(Reference for a preliminary ruling — Copyright and related rights — Directive 2001/29/EC — Articles 5

(2)(b) and 6 — Reproduction right — Exception — Copying for private use — Reproductions made with

the aid of mobile telephone memory cards — Fair compensation — Levy on reproduction media — Equal
treatment — Reimbursement of the levy — Minimal prejudice)

(2015/C 138/02)
Language of the case: Danish

Referring court

Ostre Landsret

Parties to the main proceedings

Applicant: Copydan Bandkopi

Defendant: Nokia Danmark A[S

Operative part of the judgment

1) Article 5(2)(b) of Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of
certain aspects of copyright and related rights in the information society does not preclude national legislation which provides that
fair compensation is to be paid, in accordance with the exception to the reproduction right for copies made for private use, in respect
of multifunctional media such as mobile telephone memory cards, irrespective of whether the main function of such media is to make
such copies, provided that one of the functions of the media, be it merely an ancillary function, enables the operator to use them for
that purpose. However, the question whether the function is a main or an ancillary one and the relative importance of the medium'’s
capacity to make copies are liable to affect the amount of fair compensation payable. In so far as the prejudice to the rightholder may
be regarded as minimal, the making available of such a function need not give rise to an obligation to pay fair compensation.

>

Atrticle 5(2)(b) of Directive 2001/29 does not preclude national legislation which makes the supply of media that may be used for
copying for private use, such as mobile telephone memory cards, subject to the levy intended to finance fair compensation payable in
accordance with the exception to the reproduction right for copies for private use, but does not make the supply of components whose
main purpose is to store copies for private use, such as the internal memories of MP3 players, subject to that levy, provided that those
different categories of media and components are not comparable or the different treatment they receive is justified, which is a matter
for the national court to determine.
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3) Article 5(2)(b) of Directive 2001/29 must be interpreted as not precluding national legislation which requires payment of the levy
intended to finance fair compensation, in accordance with the exception to the reproduction right for copies for private use, by
producers and importers who sell mobile telephone memory cards to business customers and are aware that those cards will be sold on
by those customers but do not know whether the final purchasers of the cards will be individuals or business customers, on condition
that:

— the introduction of such a system is justified by practical difficulties;

— the persons responsible for payment are exempt from the levy if they can establish that they have supplied the mobile telephone
memory cards to persons other than natural persons for purposes clearly unrelated to copying for private use, it being understood
that the exemption cannot be restricted to the supply of business customers registered with the organisation responsible for
administering the levy;

— the system provides for a right to reimbursement of that levy which is effective and does not make it excessively difficult to repay
the levy and only the final purchaser of such a memory card may obtain reimbursement by submitting an appropriate application
to that organisation.

=

Article 5(2)(b) of Directive 2001/29, read in the light of recital 35 in the preamble to that directive, must be interpreted as
permitting the Member States to provide, in certain cases covered by the exception to the reproduction right for copies for private use,
for an exemption from the requirement under that exception to pay fair compensation, provided that the prejudice caused to
rightholders in such cases is minimal. It is within the discretion of the Member States to set the threshold for such prejudice, it being
understood that that threshold must, inter alia, be applied in a manner consistent with the principle of equal treatment.

5) Directive 2001/29 is to be interpreted as meaning that, where a Member State has decided, pursuant to Article 5(2) of that
directive, to exclude, from the material scope of that provision, any right for rightholders to authorise reproduction of their works for
private use, any authorisation given by a rightholder for the use of files containing his works can have no bearing on the fair
compensation payable in accordance with the exception to the reproduction right for reproductions made in accordance with Article 5
(2)(b) of that directive with the aid of such files and cannot, of itself, give rise to an obligation on the part of the user of the files
concerned to pay remuneration of any kind to the rightholder.

(=)
-

The implementation of technological measures under Article 6 of Directive 2001/29 for devices used to reproduce protected works,
such as DVDs, CDs, MP3 players and computers, can have no effect on the requirement to pay fair compensation in accordance with
the exception to the reproduction right in respect of reproductions made for private use by means of such devices. However, the
implementation of such measures may have an effect on the actual level of such compensation.

7) Directive 2001/29 precludes national legislation which provides for fair compensation, in accordance with the exception to the
reproduction right, in respect of reproductions made using unlawful sources, namely from protected works which are made available to
the public without the rightholder’s consent.

8) Directive 2001/29 does not preclude national legislation which provides for fair compensation, in accordance with the exception to
the reproduction right, in respect of reproductions of protected works made by a natural person by or with the aid of a device which
belongs to a third party.

() 0] C 399, 22.12.2012.
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Judgment of the Court (Fifth Chamber) of 5 March 2015 — European Commission v Versalis SpA,
formerly Polimeri Europa SpA, Eni SpA and Versalis SpA, formerly Polimeri Europa SpA, Eni SpA v
European Commission

(Joined Cases C-93/13 P and C-123/13 P) (")

(Appeal — Competition — Agreements, decisions and concerted practices — Chloroprene rubber
market — Succession of production entities — Imputability of the unlawful conduct — Fines — Repeated
infringement — Unlimited jurisdiction)

(2015/C 138/03)

Language of the case: Italian

Parties

(C-93/13 P)
Appellant: European Commission (represented by: V. Di Bucci, G. Conte and R. Striani, acting as Agents)

Other parties to the proceedings: Versalis SpA, formerly Polimeri Europa SpA, Eni SpA (represented by: M. Siragusa, G.
M. Roberti, F. Moretti, I. Perego, F. Cannizzaro, A. Bardanzellu, D. Durante, and V. Laroccia, avvocati)

(C-123/13 P)

Appellants: Versalis SpA, formerly Polimeri Europa SpA, Eni SpA (represented by: M. Siragusa, G.M. Roberti, F. Moretti,
L. Perego, F. Cannizzaro, A. Bardanzellu, D. Durante, and V. Laroccia, avvocati)

Other party to the proceedings: European Commission (represented by: V. Di Bucci, G. Conte and R. Striani, acting as Agents)

Operative part of the judgment

The Court:
1) Rejects the appeals in Cases C-93/13 P and C-123/13 P;
2) Orders the European Commission to pay the costs relating to the appeal in Case C-93/13 P;

3) Orders Versalis SpA and Eni SpA to pay the costs relating to the appeal in Case C-123/13 P.

() O] C114,20.4.2013.
0] C 147, 25.5.2013.

Judgment of the Court (Ninth Chamber) of 26 February 2015 (request for a preliminary ruling from
the Tribunalul Specializat Cluj — Romania) — Bogdan Matei, loana Ofelia Matei v SC Volksbank
Romadnia SA

(Case C-143[13) (")

(Directive 93/13/EEC — Unfair terms in contracts concluded between a seller or supplier and a
consumer — Article 4(2) — Assessment of the unfairness of contractual terms — Exclusion of terms
relating to the main subject-matter of the contract or the adequacy of the price and remuneration as long
as they are in plain intelligible language — Terms including a ‘risk charge’ charged by the lender and
authorising it, under certain conditions, unilaterally to alter the interest rate)

(2015/C 138/04)

Language of the case: Romanian

Referring court

Tribunalul Specializat Clyj
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Parties to the main proceedings

Applicants: Bogdan Matei, loana Ofelia Matei

Defendant: SC Volksbank Roménia SA

Operative part of the judgment

Atrticle 4(2) of Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts must be interpreted as meaning
that, in circumstances such as those at issue in the main proceedings, ‘main subject-matter of the contract’ and ‘adequacy of the price and
remuneration, on the one hand, as against the services or goods supplies in exchange, on the other’ do not, in principle, cover the types of
terms in the credit agreements concluded between a professional and consumers such as those at issue in the main proceedings, which, on
one hand, allow, under certain conditions, the lender unilaterally to alter the interest rate and, on the other hand, provide for a ‘risk
charge’ applied by the lender. However, it is for the referring court to verify that classification of those contractual terms having regard to
the nature, general scheme and stipulations of the agreements concerned and the legal and factual context of which they form part.

() 0JC171,15.6.2013.

Judgment of the Court (First Chamber) of 26 February 2015 (requests for a preliminary ruling from

the Hoge Raad der Nederlanden — Netherlands) — VDP Dental Laboratory NV v Staatssecretaris van

Financién (C-144/13), Staatssecretaris van Financién v X BV (C-154/13), Nobel Biocare Nederland BV
(C-160/13)

(Joined Cases C-144/13, C-154/13 and C-160/13) ()

(Reference for a preliminary ruling — Value added tax — Deductions — Exemptions — Supplies of dental
prostheses)

(2015/C 138/05)
Language of the case: Dutch

Referring court

Hoge Raad der Nederlanden

Parties to the main proceedings

Applicants: VDP Dental Laboratory NV (C-144/13), Staatssecretaris van Financién (C-154/13, C-160/13)

Defendants: Staatssecretaris van Financién (C-144/13), X BV (C-154/13), Nobel Biocare Nederland BV (C-160/13)

Operative part of the judgment

1) Article 168 of Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax, as amended by
Council Directive 2007/75/EC of 20 December 2007, must be interpreted as meaning that, where the exemption from value added
tax provided for by national law is incompatible with Directive 2006/112, as amended by Directive 2007/75, Article 168 does
not permit a taxable person both to benefit from that exemption and to exercise the right to deduct tax.

2) Article 140(a) and (b) and Article 143(a) of Directive 2006/112, as amended by Directive 2007/75, must be interpreted as
meaning that the exemption from value added tax for which they provide applies to the intra-Community acquisition and the final
importation of dental prostheses supplied by dentists and dental technicians where the Member State of the supply or importation
has not implemented the transitional rules provided for in Article 370 of Directive 2006/112, as amended by Directive 2007/75.
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3) Article 140(a) and (b) of Directive 2006/112, as amended by Directive 2007/75, must be interpreted as meaning that the
exemption from value added tax provided for in that provision also applies where the intra-Community acquisition of dental
prostheses originates from a Member State which has implemented the derogating and transitional arrangements provided for in
Article 370 of that directive.

() 0JC178,22.6.2013.

Judgment of the Court (Fifth Chamber) of 5 March 2015 (request for a preliminary ruling from the
Tribunal do Trabalho de Leiria — Portugal) — Modelo Continente Hipermercados SA v Autoridade
para as Condicdes de Trabalho — Centro Local do Lis (ACT)

(Case C-343[13) ()

(Reference for a preliminary ruling — Rules on mergers of public limited liability companies — Directive

78/855/EEC — Merger by acquisition — Article 19 — Effects — Transfer of all the assets and liabilities

of the company being acquired to the acquiring company — Infringement by the company being acquired

prior to its acquisition — Administrative decision confirming infringement post-acquisition — National
law — Transfer of the acquired company’s liability for administrative offences — Lawfulness)

(2015/C 138/06)
Language of the case: Portuguese

Referring court

Tribunal do Trabalho de Leiria

Parties to the main proceedings

Applicant: Modelo Continente Hipermercados SA

Defendant: Autoridade para as Condigdes de Trabalho — Centro Local do Lis (ACT)

Operative part of the judgment

Article 19(1) of Third Council Directive 78/855/EEC of 9 October 1978 based on Article 54(3)(g) of the Treaty concerning mergers of
public limited liability companies, as amended by Directive 2009/109/EC of the European Parliament and of the Council of
16 September 2009, must be interpreted as meaning that a ‘merger by acquisition’ in Article 3(1) of the directive results in the transfer
to the acquiring company of the obligation to pay a fine imposed by final decision adopted after the merger by acquisition for
infringements of employment law committed by the acquired company prior to that merger.

() 0J C 260, 7.9.2013.

Judgment of the Court (Third Chamber) of 26 February 2015 (request for a preliminary ruling from
the Centrale Raad van Beroep — Netherlands) — B. Martens v Minister van Onderwijs, Cultuur en
Wetenschap

(Case C-359/13) ()

(Reference for a preliminary ruling — Freedom of movement for persons — Articles 20 TFEU and 21
TFEU — National of a Member State — Residence in another Member State — Studies pursued in an
overseas country or territory — Maintenance of the grant of funding for higher education — ‘Three-out-

of-six-years’ residence rule — Restriction — Justification)

(2015/C 138/07)
Language of the case: Dutch

Referring court

Centrale Raad van Beroep
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Parties to the main proceedings

Appellant: B. Martens

Respondent: Minister van Onderwijs, Cultuur en Wetenschap

Operative part of the judgment

Articles 20 TFEU and 21 TFEU must be interpreted as precluding legislation of a Member State, such as that at issue in the main
proceedings, which makes the continued grant of funding for higher education outside that State subject to the rule that the student
applying for such funding has resided in that Member State for a period of at least three out of the six years preceding his enrolment.

(') 0] C 274, 21.9.2013.

Judgment of the Court (Second Chamber) of 26 February 2015 (request for a preliminary ruling from
the Bayerisches Verwaltungsgericht Miinchen — Germany) — Andre Lawrence Shepherd v
Bundesrepublik Deutschland

(Case C-472/13) (")

(Reference for a preliminary ruling — Area of freedom, security and justice — Asylum — Directive 2004/
83/EC — Atrticle 9(2)(b), (c), and (e) — Minimum standards for the qualification and status of third-
country nationals or stateless persons as refugees — Conditions for obtaining refugee status — Acts of
persecution — Criminal penalties for a member of the armed forces of the United States for refusing to
serve in Iraq)

(2015/C 138/08)

Language of the case: German

Referring court

Bayerisches Verwaltungsgericht Miinchen

Parties to the main proceedings

Applicant: Andre Lawrence Shepherd

Defendant: Bundesrepublik Deutschland

Operative part of the judgment

1) Article 9(2)(e) of Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification and status of third
country nationals or stateless persons as refugees or as persons who otherwise need international protection and the content of the
protection granted must be interpreted as meaning that:

— it covers all military personnel, including logistical or support personnel;

— it concerns the situation in which the military service performed would itself include, in a particular conflict, the commission of
war crimes, including situations in which the applicant for refugee status would participate only indirectly in the commission of
such crimes if it is reasonably likely that, by the performance of his tasks, he would provide indispensable support to the
preparation or execution of those crimes;

— it does not exclusively concern situations in which it is established that war crimes have already been committed or are such as to
fall within the scope of the International Criminal Court’s jurisdiction, but also those in which the applicant for refugee status
can establish that it is highly likely that such crimes will be committed;
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— the factual assessment which it is for the national authorities alone to carry out, under the supervision of the courts, in order to
determine the situation of the military service concerned, must be based on a body of evidence capable of establishing, in view of
all the circumstances of the case, particularly those concerning the relevant facts as they relate to the country of origin at the time
of taking a decision on the application and to the individual position and personal circumstances of the applicant, that the
situation in question makes it credible that the alleged war crimes would be committed;

— the possibility that military intervention was engaged upon pursuant to a mandate of the United Nations Security Council or on
the basis of a consensus on the part of the international community or that the State or States conducting the operations
prosecute war crimes are circumstances which have to be taken into account in the assessment that must be carried out by the
national authorities; and

— the refusal to perform military service must constitute the only means by which the applicant for refugee status could avoid
participating in the alleged war crimes, and, consequently, if he did not avail himself of a procedure for obtaining conscientious
objector status, any protection under Article 9(2)(e) of Directive 2004/83 is excluded, unless that applicant proves that no
procedure of that nature would have been available to him in his specific situation.

2) Article 9(2)(b) and (c) of Directive 2004/83 must be interpreted as meaning that, in circumstances such as those in the main
proceedings, it does not appear that the measures incurred by a soldier because of his refusal to perform military service, such as the
imposition of a prison sentence or discharge from the army, may be considered, having regard to the legitimate exercise, by that State,
of its right to maintain an armed force, so disproportionate or discriminatory as to amount to acts of persecution for the purpose of
those provisions. It is, however, for the national authorities to ascertain whether that is indeed the case.

() 0JC336,16.11.2013.

Judgment of the Court (Fourth Chamber) of 5 March 2015 — European Commission v French
Republic

(Case C-479/13) ()

(Failure of a Member State to fulfil obligations — Taxation — VAT — Application of a reduced rate —
Supply of digital books or electronic books)

(2015/C 138/09)
Language of the case: French

Parties

Applicant: European Commission (represented by: C. Soulay and F. Dintilhac, acting as Agents)
Defendant: French Republic (represented by: D. Colas and J.-S. Pilczer, acting as Agents)

Intervener in support of the defendant: Kingdom of Belgium (represented by: M. Jacobs and J.-C. Halleux, acting as Agents)

Operative part of the judgment

The Court:

(1) Declares that, by applying a reduced rate of value added tax to the supply of digital or electronic books, the French Republic has
failed to fulfil its obligations under Articles 96 and 98 of Council Directive 2006/112/EC of 28 November 2006 on the common
system of value added tax as amended by Council Directive 2010/88/EU of 7 December 2010, read in conjunction with
Annexes II and III to that directive and Council Implementing Regulation (EU) No 282/2011 of 15 March 2011 laying down
implementing measures for Directive 2006/112/EC;
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(2) Orders the French Republic to bear its own costs and to pay those incurred by the European Commission;

(3) Orders the Kingdom of Belgium to bear its own costs.

()

O] C 344, 23.11.2013.

Judgment of the Court (Fourth Chamber) of 5 March 2015 — European Commission v Grand Duchy
of Luxembourg

(Case C-502/13) ()

(Failure of a Member State to fulfil obligations — Taxation — VAT — Application of a reduced rate —
Supply of digital books or electronic books)

(2015/C 138/10)
Language of the case: French

Parties

Applicant: European Commission (represented by: C. Soulay and F. Dintilhac, acting as Agents)

Defendant: Grand Duchy of Luxembourg (represented by: D. Holderer, acting as Agent)

Intervener in support of the applicant: Council of the European Union (represented by: E. Chatziioakeimidou and A. de
Gregorio Merino, acting as Agents)

Intervener in support of the defendant: Kingdom of Belgium (represented by: M. Jacobs and J.-C. Halleux, acting as Agents)

Operative part of the judgment

The Court:

(1) Declares that, by applying a rate of value added tax of 3 % to the supply of digital or electronic books, the Grand Duchy of

(2) Orders the Grand Duchy of Luxembourg to bear its own costs and to pay those incurred by the European Commission;

(3) Orders the Kingdom of Belgium and the Council of the European Union to bear their own costs.

()

O] C 344, 23.11.2013.

Judgment of the Court (Fourth Chamber) of 5 March 2015 (requests for a preliminary ruling from the
Bundesgerichtshof — Germany) — Boston Scientific Medizintechnik GmbH v AOK Sachsen-Anhalt
(C-503/13), Betriebskrankenkasse RWE (C-504/13)

(Joined Cases C-503/13 and C-504/13) ()

(Reference for a preliminary ruling — Consumer protection — Liability for damage caused by defective

products — Directive 85/374/EEC — Articles 1, 6(1) and section (a) of the first paragraph of Article 9 —

Pacemakers and implantable cardioverter defibrillators — Risk of product failure — Personal injury —

Removal of the allegedly defective product and replacement with another product — Reimbursement of the
costs of the operation)

(2015/C 138/11)

Language of the case: German

Referring court

Bundesgerichtshof

Luxembourg has failed to fulfil its obligations under Articles 96 to 99, 110 and 114 of Council Directive 2006/112/EC of
28 November 2006 on the common system of value added tax as amended by Council Directive 2010/88/EU of 7 December
2010, read in conjunction with Annexes II and III to that directive and Council Implementing Regulation (EU) No 282/2011 of
15 March 2011 laying down implementing measures for Directive 2006/112/EC;
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Parties to the main proceedings

Applicant: Boston Scientific Medizintechnik GmbH

Defendants: AOK Sachsen-Anhalt (C-503/13), Betriebskrankenkasse RWE (C-504/13)

Operative part of the judgment

1) Article 6(1) of Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and administrative
provisions of the Member States concerning liability for defective products must be interpreted as meaning that, where it is found that
products belonging to the same group or forming part of the same production series, such as pacemakers and implantable
cardioverter defibrillators, have a potential defect, such a product may be classified as defective without there being any need to
establish that that product has such a defect.

2) Atrticle 1 and section (a) of the first paragraph of Article 9 of Directive 85/374 are to be interpreted as meaning that the damage
caused by a surgical operation for the replacement of a defective product, such as a pacemaker or an implantable cardioverter
defibrillator, constitutes ‘damage caused by death or personal injuries’ for which the producer is liable, if such an operation is
necessary to overcome the defect in the product in question. It is for the national court to verify whether that condition is satisfied in
the main proceedings.

() 0JC 352, 30.11.2013.

Judgment of the Court (Grand Chamber) of 24 February 2015 (request for a preliminary ruling from
the Hoge Raad der Nederlanden — Netherlands) — C.G. Sopora v Staatssecretaris van Financién

(Case C-512/13) ()

(Reference for a preliminary ruling — Freedom of movement for workers — Article 45 TFEU — Equal

treatment of non-resident workers — Tax advantage consisting in the exemption of reimbursements paid

by the employer — Advantage granted on a flat-rate basis — Workers from a Member State other than

that of the place of work — Requirement of residence at a certain distance from the border of the Member
State of the place of work)

(2015/C 138/12)
Language of the case: Dutch

Referring court

Hoge Raad der Nederlanden

Parties to the main proceedings

Applicant: C.G. Sopora

Defendant: Staatssecretaris van Financién
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Operative part of the judgment

Article 45 TFEU must be interpreted as not precluding national legislation, such as that at issue in the main proceedings, by which a
Member State provides that workers who resided in another Member State prior to taking up employment in its territory are to be
granted a tax advantage consisting in the flat-rate exemption of reimbursement of extraterritorial expenses in an amount up to 30 % of
the taxable base, on condition that those workers resided at a distance of more than 150 kilometres from its border, unless — and this is
a matter for the referring court to ascertain — those limits were set in such a way that that exemption systematically gives rise to a net
overcompensation in respect of the extraterritorial expenses actually incurred.

() 0] C367,14.12.2013.

Judgment of the Court (Seventh Chamber) of 26 February 2015 (request for a preliminary ruling
from the @stre Landsret — Denmark) — Ingeniorforeningen i Danmark, acting on behalf of Poul
Landin v Tekniq, acting on behalf of ENCO A/S — VVS

(Case C-515/13) ()

(Reference for a preliminary ruling — Social policy — Directive 2000/78/EC — Equal treatment in
employment and occupation — Article 2(1) and (2)(a) — Article 6(1) — Difference of treatment on
grounds of age — National legislation providing for severance allowance to be paid to workers entitled on
the date of termination of the employment relationship to a State retirement pension)

(2015/C 138/13)
Language of the case: Danish

Referring court

Ostre Landsret

Parties to the main proceedings

Applicant: Ingenigrforeningen i Danmark, acting on behalf of Poul Landin

Defendant: Tekniq, acting on behalf of ENCO A[S — VVS

Operative part of the judgment

Article 2(1) and (2)(a) and Article 6(1) of Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for
equal treatment in employment and occupation must be interpreted as meaning that they do not preclude national legislation, such as the
legislation at issue in the main proceedings, from providing that an employer must, upon termination of the employment relationship of
a salaried employee who has been continuously employed in the same undertaking for 12, 15 or 18 years, pay an amount equivalent to
one, two or three months’ salary respectively, unless the salaried employee is entitled to receive a State retirement pension upon
termination of employment to the extent that that legislation is both objectively and reasonably justified by a legitimate aim relating to
employment and labour market policy as well as constituting an appropriate and necessary means of achieving that aim. It is for the
national court to satisfy itself that this is the case.

() 0] C 359, 7.12.2013.
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Judgment of the Court (Third Chamber) of 4 March 2015 (request for a preliminary ruling from the
Consiglio di Stato — Italy) — Ministero del’Ambiente e della Tutela del Territorio e del Mare and
Others v Fipa Group Srl, Tws Automation Stl, Ivan Srl

(Case C-534/13) (')

(Reference for a preliminary ruling — Article 191(2) TFEU — Directive 2004/35/EC — Environmental
liability — National legislation under which no provision is made for the administrative authorities to
require owners of polluted land who have not contributed to that pollution to carry out preventive and
remedial measures, and the sole obligation imposed concerns the reimbursement of the measures
undertaken by those authorities — Whether compatible with the ‘polluter pays’ principle, the
precautionary principle and the principles that preventive action should be taken and that environmental
damage should be rectified at source as a matter of priority)

(2015/C 138/14)
Language of the case: Italian

Referring court

Consiglio di Stato

Parties to the main proceedings

Appellants: Ministero dell’Ambiente e della Tutela del Territorio e del Mare, Ministero della Salute, Ispra — Istituto Superiore
per la Protezione e la Ricerca Ambientale

Respondents: Fipa Group Srl, Tws Automation Stl, Ivan Srl

Intervening parties: Comune di Massa, Regione Toscana, Provincia di Massa Carrara, Comune di Carrara, Agenzia regionale
per la protezione ambientale della Toscana (ARPAT), Ediltecnica Srl, Versalis SpA, Edison SpA

Operative part of the judgment

Directive 2004/35/EC of the European Parliament and of the Council of 21 April 2004 on environmental liability with regard to the
prevention and remedying of environmental damage must be interpreted as not precluding national legislation such as that at issue in the
main proceedings, which, in cases where it is impossible to identify the polluter of a plot of land or to have that person adopt remedial
measures, does not permit the competent authority to require the owner of the land (who is not responsible for the pollution) to adopt
preventive and remedial measures, that person being required merely to reimburse the costs relating to the measures undertaken by the
competent authority within the limit of the market value of the site, determined after those measures have been carried out.

() 0JC359,7.12.2013.

Judgment of the Court (Tenth Chamber) of 4 March 2015 (request for a preliminary ruling from the
administrativa rajona tiesa, Rigas tiesu nams — Latvia) — ‘Oliver Medical’ SIA v Valsts ienémumu
dienests

(Case C-547/13) ()

(Reference for a preliminary ruling — Regulation (EEC) No 2658/87 — Common Customs Tariff —
Tariff classification — Combined Nomenclature — Headings 8543, 9018 and 9019 — Laser and
ultrasonic appliances and their parts and accessories)

(2015/C 138/15)

Language of the case: Latvian

Referring court

Administrativa rajona tiesa, Rigas tiesu nams
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Parties to the main proceedings

Applicant: ‘Oliver Medical’ SIA

Defendant: Valsts ienémumu dienests

Operative part of the judgment

The Combined Nomenclature set out in Annex I to Council Regulation (EEC) No 2658/87 of 23 July 1987 on the tariff and statistical
nomenclature and on the Common Customs Tariff as amended, successively, by Commission Regulation (EC) No 1214/2007 of
20 September 2007, Commission Regulation (EC) No 1031/2008 of 19 September 2008, Commission Regulation (EC) No 948/
2009 of 30 September 2009, Commission Regulation (EU) No 861/2010 of 5 October 2010 and Commission Regulation (EU)
No 1006/2011 of 27 September 2011 must be interpreted as meaning that, in order to determine whether goods, such as those at
issue in the main proceedings, must be classified as medical instruments or appliances, under heading 9018 of the Combined
Nomenclature, or as mechano-therapy appliances, under heading 9019 thereof, or rather as electrical apparatus, having an individual
function, under heading 8543 thereof, it is appropriate to take account of all the relevant factors in the case, to the extent that they relate
to characteristics and objective properties inherent to those goods. Among the relevant factors, it is necessary to assess the use for which
the product is intended by the manufacturer and the methods and place of its use. Thus, the fact that the product is intended to treat one
or more different pathologies and that that treatment must be carried out in an authorised medical centre and under the supervision of a
practitioner are indications capable of establishing that that product is intended for medical use. Conversely, the fact that a product
mainly brings about aesthetic improvement, that it may be operated outside a medical environment, for example in a beauty parlour, and
without the intervention of a practitioner are indications that that product is not intended for medical use. The dimensions, weight and
technology used are not decisive factors for the classification of goods, such as those at issue in the main proceedings, under heading
9018 of the Combined Nomenclature.

() 0] C377,21.12.2013.

Judgment of the Court (Third Chamber) of 5 March 2015 (request for a preliminary ruling from the
Tallinna ringkonnakohus — Estonia) — Tallinna Ettevotlusamet v Statoil Fuel & Retail Eesti AS

(Case C-553/13) ()

(Reference for a preliminary ruling — Indirect taxation — Excise duties — Directive 2008/118/EC —
Article 1(2) — Liquid fuel subject to excise duty — Sales tax — Concept of ‘specific purpose’ —
Predetermined allocation — Organisation of public transport within the territory of a city)

(2015/C 138/16)

Language of the case: Estonian

Referring court

Tallinna ringkonnakohus

Parties to the main proceedings

Applicant: Tallinna Ettevdtlusamet

Defendant: Statoil Fuel & Retail Eesti AS
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Operative part of the judgment

Article 1(2) of Council Directive 2008/118/EC of 16 December 2008 concerning the general arrangements for excise duty and
repealing Directive 92/12/EEC must be interpreted as not permitting a tax such as that at issue in the main proceedings, in so far as it is
levied on retail sales of liquid fuel subject to excise duty, to be regarded as having a specific purpose within the meaning of that provision
where that tax is intended to finance the organisation of public transport within the territory of the authority imposing the tax and where
that authority is required to undertake and finance such transport irrespective of the existence of that tax, even if the revenue from that
tax has been used solely for the purpose of performing that activity. The provision in question must therefore be interpreted as precluding
national rules such as those at issue in the main proceedings instituting such a tax on retail sales of liquid fuel subject to excise duty.

() 0JC15,18.1.2014.

Judgment of the Court (Grand Chamber) of 24 February 2015 (request for a preliminary ruling from
the Bundesfinanzhof — Germany) — Finanzamt Dortmund-Unna v Josef Griinewald

(Case C-559/13) ()

(Reference for a preliminary ruling — Free movement of capital — Direct taxation — Income tax —
Deductibility of support payments made in consideration for a gift by way of anticipated succession —
Exclusion of non-residents)

(2015/C 138/17)

Language of the case: German

Referring court

Bundesfinanzhof

Parties to the main proceedings

Applicant: Finanzamt Dortmund-Unna

Defendant: Josef Griinewald

Operative part of the judgment

Article 63 TFEU must be interpreted as precluding legislation of a Member State which does not permit a non-resident taxpayer who
has received in that Member State commercial income generated by shares in a business which were transferred to him by a relative in the
course of a gift by way of anticipated succession to deduct from that income the annuities which he has paid to that relative in
consideration for that gift, whereas that legislation allows a resident taxpayer to make such a deduction.

() 0JC 45 1522014,
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Judgment of the Court (Fifth Chamber) of 26 February 2015 — Planet AE Anonimi Etairia Parokhis
Simvouleftikon Ipiresion v European Commission

(Case C-564/13 P) ()

(Appeals — Article 340, first paragraph, TFEU — Contractual liability of the European Union —
Article 272 TFEU — Arbitration clause — Sixth framework programme for research, technological
development and demonstration activities — Contracts relating to the Ontogov, FIT and RACWeb
projects — Eligible costs and amounts advanced by the Commission — Declaratory action — No vested
and current interest in bringing proceedings)

(2015/C 138/18)
Language of the case: Greek

Parties
Appellant: Planet AE Anonimi Etairia Parokhis Simvouleftikon Ipiresion (represented by: V. Khristianos and S. Paliou,
dikigori)

Other party to the proceedings: European Commission (represented by: R. Lyal, B. Conte and D. Triantafyllou, acting as Agents,
assisted by S. Drakakakis, avocat)

Operative part of the judgment

The Court:
1. Dismisses the appeal;

2. Orders Planet AE Anonimi Etairia Parokhis Simvouleftikon Ipiresion and the European Commission to bear their own costs.

) 0JC9 11.1.2014.

Judgment of the Court (Fifth Chamber) of 5 March 2015 — Europdisch-Iranische Handelsbank AG v
Council of the European Union, United Kingdom of Great Britain and Northern Ireland, European
Commission

(Case C-585/13 P) ()

(Appeal — Restrictive measures taken against the Islamic Republic of Iran with the aim of preventing
nuclear proliferation — Freezing of funds — Restriction of transfers of funds — Assistance to designated
entities in evading or violating restrictive measures)

(2015/C 138/19)
Language of the case: English

Parties

Appellant: Europdisch-Iranische Handelsbank AG (represented by: S. Jeffrey, S. Ashley and A. Irvine, Solicitors, H. Hohmann,
Rechtsanwalt, D. Wyatt QC and R. Blakeley, Barrister)

Other parties to the proceedings: Council of the European Union (represented by F. Naert and M. Bishop, acting as Agents),
United Kingdom of Great Britain and Northern Ireland (represented by: V. Kaye, acting as Agent, and by R. Palmer,
Barrister), European Commission

Operative part of the judgment

The Court:

1) Dismisses the appeal;
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2) Orders Europdisch-Iranische Handelsbank AG to bear its own costs and to pay those incurred by the Council of the European Union
and the United Kingdom of Great Britain and Northern Ireland.

() 0JC15 18.1.2014.

Judgment of the Court (First Chamber) of 26 February 2015 (request for a preliminary ruling from
the Conseil d’Etat — France) — Ministre de 'Economie et des Finances v Gérard de Ruyter

(Case C-623[13) ()

(Reference for a preliminary ruling — Social security — Regulation (EEC) No 1408/71 — Article 4 —
Substantive scope — Levies on income from assets — General social contribution — Social debt
repayment contribution — Social levy — Additional contribution to the social levy — Participation in the
financing of compulsory social security schemes — Direct and sufficiently relevant link with some
branches of social security)

(2015/C 13820)
Language of the case: French

Referring court

Conseil d’Etat

Parties to the main proceedings

Applicant: Ministre de I’Economie et des Finances

Defendant: Gérard de Ruyter

Operative part of the judgment

Regulation (EEC) No 1408/71 of the Council of 14 June 1971 on the application of social security schemes to employed persons, to
self-employed persons and to members of their families moving within the Community, as amended and updated by Council Regulation
(EC) No 118/97 of 2 December 1996 and as amended by Council Regulation (EC) No 1606/98 of 29 June 1998, must be
interpreted as meaning that levies on income from assets, such as those at issue in the main proceedings, have, when they contribute to
the financing of compulsory social security schemes, a direct and relevant link with some of the branches of social security listed in
Atrticle 4 of that regulation and thus fall within the scope of the regulation, even though those levies are imposed on the income from
assets of taxable persons, irrespective of the pursuit by them of any professional activity.

() 0OJC31,1.2.2014.
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Judgment of the Court (Second Chamber) of 5 March 2015 (request for a preliminary ruling from the
Tribunal do Comércio de Lisboa — Portugal) — Estado portugués v Banco Privado Portugués SA, in
liquidation, Massa Insolvente do Banco Privado Portugués SA

(Case C-667/13) (')

(Reference for a preliminary ruling — State aid — State guarantee underwriting a loan — Decision 2011/
346/EU — Questions concerning validity — Admissibility — Article 107(1) TFEU — Statement of
reasons — Effect on trade between Member States — Article 107(3)(b) TFEU — Serious disturbance in
the economy of a Member State)

(2015/C 138/21)

Language of the case: Portuguese

Referring court

Tribunal do Comércio de Lisboa

Parties to the main proceedings

Applicant: Estado portugués

Defendants: Banco Privado Portugués SA, in liquidation, Massa Insolvente do Banco Privado Portugués SA

Operative part of the judgment

Examination of the questions referred for a preliminary ruling by the Tribunal do Comércio de Lisboa (Portugal) has disclosed nothing
capable of affecting the validity of Commission Decision 2011/346/EU of 20 July 2010 on the State aid C 33/09 (ex NN 57/09, CP
191/09) implemented by Portugal in the form of a State guarantee to BPP.

() 0] C93,29.3.2014.

Judgment of the Court (Third Chamber) of 26 February 2015 (request for a preliminary ruling from
the Conseil d’Etat — France) — Les Laboratoires Servier SA v Ministre des Affaires sociales et de la
Santé, Ministre de 'Economie et des Finances

(Case C-691/13) ()

(Reference for a preliminary ruling — Medicinal products for human use — Directive 89/105/EEC —
Article 6(2) — Establishment of a list of medicinal products reimbursed by the health insurance funds —
Amendment of the conditions of reimbursement of a medicinal product when renewing its inclusion in
such a list — Obligation to state reasons)

(2015/C 138/22)
Language of the case: French

Referring court

Conseil d’Etat

Parties to the main proceedings

Applicant: Les Laboratoires Servier SA

Defendant: Ministre des Affaires sociales et de la Santé, Ministre de I'Economie et des Finances
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Operative part of the judgment

Atrticle 6(2) of Council Directive 89/105/EEC of 21 December 1988 relating to the transparency of measures regulating the pricing of
medicinal products for human use and their inclusion in the scope of national health insurance systems must be interpreted as meaning
that the obligation to state reasons set out in that provision is applicable to a decision which reinstates a product in the list of medicinal
products covered by the health insurance system, but which limits the reimbursement of that product to a specific category of patients.

() 0JC 85 223.2014.

Judgment of the Court (First Chamber) of 26 February 2015 (request for a preliminary ruling from
the Oberster Gerichtshof — Austria) — Wucher Helicopter GmbH, Euro-Aviation Versicherungs AG
v Fridolin Santer

(Case C-6/14) (')

(References for a preliminary ruling — Regulation (EC) No 785/2004 — Air carriers and aircraft
operators — Insurance — Requirements — Definitions of ‘passenger’ and ‘member of the crew’ —
Helicopter — Carriage of an expert in the blasting of avalanches using explosives — Injury suffered
during a work flight — Compensation)

(2015/C 138/23)

Language of the case: German

Referring court

Oberster Gerichtshof

Parties to the main proceedings

Applicants: Wucher Helicopter GmbH, Euro-Aviation Versicherungs AG

Defendant: Fridolin Santer

Operative part of the judgment

1. Article 3(g) of Regulation (EC) No 785/2004 of the European Parliament and of the Council of 21 April 2004 on insurance
requirements for air carriers and aircraft operators must be interpreted as meaning that the occupant of a helicopter held by a
Community air carrier, who is carried on the basis of a contract between that air carrier and the occupant’s employer in order to
perform a specific task, such as that at issue in the main proceedings, is a ‘passenger’ within the meaning of that provision;

2. Article 17 of the Convention for the Unification of Certain Rules for International Carriage by Air, concluded in Montreal on
28 May 1999, signed by the European Community on 9 December 1999 on the basis of Article 300(2) EC, approved on behalf of
the EC by Council Decision 2001/539/EC of 5 April 2001, must be interpreted as meaning that a person who comes within the
definition of ‘passenger’ within the meaning of Article 3(g) of Regulation No 785/2004, also comes within the definition of
‘passenger’ within the meaning of Article 17 of that convention, once that person has been carried on the basis of a ‘contract of
carriage’ within the meaning of Article 3 of that convention.

() 0JC129,28.4.2014.
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Judgment of the Court (Fourth Chamber) of 26 February 2015 (request for a preliminary ruling from
the Cour de cassation — France) — Christie’s France SNC v Syndicat national des antiquaires

(Case C-41/14) (")

(Reference for a preliminary ruling — Directive 2001/84/EC — Article 1 — Intellectual property — Sale
at auction of original works of art — Resale right for the benefit of the author of an original work of
art — Person liable for the resale royalty — Buyer or seller — Derogation by agreement)

(2015/C 138/24)
Language of the case: French

Referring court

Cour de cassation

Parties to the main proceedings

Appellant: Christie’s France SNC

Respondent: Syndicat national des antiquaires

Operative part of the judgment

Atrticle 1(4) of Directive 2001/84/EC of the European Parliament and of the Council of 27 September 2001 on the resale right for the
benefit of the author of an original work of art must be interpreted as not precluding the person by whom the resale royalty is payable,
designated as such by national law, whether that is the seller or an art market professional involved in the transaction, from agreeing with
any other person, including the buyer, that that other person will definitively bear, in whole or in part, the cost of the royalty, provided
that a contractual arrangement of that kind does not affect the obligations and liability which the person by whom the royalty is payable
has towards the author.

() 0JC102, 7.42014.

Judgment of the Court (Second Chamber) of 26 February 2015 (request for a preliminary ruling from
the Nejvyssi spravni soud — Czech Republic) — SKO-ENERGO s.r.o0. v Odvolaci finanéni feditelstvi

(Case C-4314) (*)

(Reference for a preliminary ruling — Protection of the ozone layer — Scheme for greenhouse gas emission
allowance trading within the European Union — Method of allocating allowances — Allocation of
allowances free of charge — Application of gift tax to such an allocation)

(2015/C 138/25)
Language of the case: Czech

Referring court

Nejvyssi spravni soud

Parties to the main proceedings

Applicant: SKO-ENERGO s.r.0.

Defendant: Odvolaci finan¢ni Feditelstvi
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Operative part of the judgment

Atrticle 10 of Directive 2003/87EC of the European Parliament and of the Council of 13 October 2003 establishing a scheme for
greenhouse gas emission allowance trading within the Community and amending Council Directive 96/61/EC must be interpreted as
precluding the imposition of a gift tax such as that at issue in the main proceedings if it does not respect the 10 % ceiling on the
allocation of emission allowances for consideration laid down in that article, which is a matter for the referring court to determine.

() 0JC142,12.5.2014.

Judgment of the Court (Eighth Chamber) of 26 February 2015 (request for a preliminary ruling from
the Corte suprema di cassazione — Italy) — Ministero delle Politiche agricole, alimentari e forestali v
Federazione Italiana Consorzi Agrari Soc. coop. arl — Federconsorzi, admitted to a collective
insolvency procedure known as ‘concordato preventivo’, Liquidazione giudiziale dei beni ceduti ai
creditori della Federazione Italiana Consorzi Agrari Soc. coop. arl — Federconsorzi

(Case C-104/14) (")

(Reference for a preliminary ruling — Third paragraph of Article 288 TFEU — Combating late payments

in commercial transactions — Directive 2000/35/EC — Articles 2, 3 and 6 — Directive 2011/7/EU —

Articles 2, 7 and 12 — Legislation of a Member State capable of modifying, to the detriment of a creditor
of the State, the interest on a debt predating those directives)

(2015/C 138/26)
Language of the case: Italian

Referring court

Corte suprema di cassazione

Parties to the main proceedings

Appellant: Ministero delle Politiche agricole, alimentari e forestali

Respondents: Federazione Italiana Consorzi Agrari Soc. coop. arl — Federconsorzi, admitted to a collective insolvency
procedure known as ‘concordato preventivo’, Liquidazione giudiziale dei beni ceduti ai creditori della Federazione Italiana
Consorzi Agrari Soc. coop. arl — Federconsorzi

Operative part of the judgment

The third paragraph of Article 288 TFEU and Articles 3(3) and 6 of Directive 2000/35/EC of the European Parliament and of the
Council of 29 June 2000 on combating late payment in commercial transactions and Articles 7 and 12 of Directive 2011/7/EU of the
European Parliament and of the Council of 16 February 2011 on combating late payment in commercial transactions must be
interpreted as not precluding a Member State which has made use of the option under Article 6(3)(b) of Directive 2000/35 from
adopting, during the period prescribed for transposition of Directive 2011/7, legislative provisions, such as those at issue in the main
proceedings, which are capable of modifying, to the detriment of a creditor of the State, the interest on a debt arising out of the
performance of a contract concluded before 8 August 2002.

() O] C184,16.6.2014.
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Judgment of the Court (Sixth Chamber) of 5 March 2015 (request for a preliminary ruling from the
Verwaltungsgerichtshof — Austria) — Ralph Prankl

(Case C-175/14) ()

(Reference for a preliminary ruling — Taxation — Directive 92/12/EEC — General arrangements for
products subject to excise duty — Imposition of duty on smuggled goods — Goods released for
consumption in one Member State and transported to another Member State — Determination of the
competent Member State — Right of the transit State to impose duty on those goods)

(2015/C 138/27)

Language of the case: German

Referring court

Verwaltungsgerichtshof

Party to the main proceedings

Ralph Prankl

Operative part of the judgment

Article 7(1) and (2) and Article 9(1) of Council Directive 92/12/EEC of 25 February 1992 on the general arrangements for products
subject to excise duty and on the holding, movement and monitoring of such products, as amended by Council Directive 92/108/EEC of
14 December 1992, must be interpreted as meaning that, where goods subject to excise duty that have been smuggled into the territory
of a Member State are transported, without the accompanying document prescribed in Article 7(4) of that directive, to another Member
State, in the territory of which those goods are discovered by the competent authorities, the transit Member States are not permitted also
to levy excise duty on the driver of the heavy goods vehicle who transported them for having held those goods for commercial purposes in
their territory.

() 0] C 235, 21.7.2014.

Judgment of the Court (Seventh Chamber) of 5 March 2015 (request for a preliminary ruling from
the Finanzgericht Diisseldorf — Germany) — Vario Tek GmbH v Hauptzollamt Diisseldorf

(Case C-178/14) ()

(Reference for a preliminary ruling — Customs union and Common Customs Tariff — Combined
nomenclature — Tariff classification — Heading 8525 80 — Television cameras, digital cameras and
video camera recorders — Subheadings 8525 80 91 and 8525 80 99 — Video cameras integrated into

sports goggles — ‘Optical zoom’ function — Recording of files from external sources)

(2015/C 138/28)

Language of the case: German

Referring court

Finanzgericht Diisseldorf

Parties to the main proceedings

Applicant: Vario Tek GmbH

Defendant: Hauptzollamt Diisseldorf
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Operative part of the judgment

1) The Combined Nomenclature in Annex I to Council Regulation (EEC) No 2658/87 of 23 July 1987 on the tariff and statistical
nomenclature and on the Common Customs Tariff, in the version resulting from Commission Regulation (EU) No 1006/2011 of
27 September 2011, must be interpreted as meaning that the fact that video cameras integrated into sport goggles, such as those at
issue in the main proceedings, do not have an ‘optical zoom’ function, does not prevent their classification under subheadings
8525 80 91 and 8525 80 99 of that nomenclature.

2) The Combined Nomenclature in Annex I to Regulation No 2658/87, in the version resulting from Regulation No 1006/2011,
must be interpreted as meaning that the fact that video cameras integrated in sports goggles, such as those at issue in the main
proceedings, offer the possibility to record and store on an interchangeable storage medium video and audio files from an external
source precludes their classification under subheading 8525 80 91 of that nomenclature if that recording may be made
independently and without relying on external materials or software.

() 0] C223,14.7.2014.

Judgment of the Court (Fifth Chamber) of 5 March 2015 — Ahmed Abdelaziz Ezz and Others v
Council of the European Union, European Commission

(Case C-220/14 P) ()

(Appeal — Restrictive measures taken against certain persons in view of the situation in Egypt —
Freezing of the funds of persons subject to judicial proceedings for misappropriation of State funds —
United Nations Convention against Corruption)

(2015/C 138/29)
Language of the case: English

Parties

Appellants: Ahmed Abdelaziz Ezz, Abla Mohammed Fawzi Ali Ahmed, Khadiga Ahmed Ahmed Kamel Yassin, Shahinaz
Abdel Azizabdel Wahab Al Naggar (represented by: J. Lewis QC, B. Kennelly and J. Pobjoy, Barristers, and J. Binns, Solicitor)
Other parties to the proceedings: Council of the European Union (represented by: M. Bishop and I. Gurov, acting as Agents),

European Commission (represented by: F. Castillo de la Torre and D. Gauci, acting as Agents)

Operative part of the judgment

The Court:
1) Dismisses the appeal;

2) Orders Mr Ahmed Abdelaziz Ezz, Ms Abla Mohammed Fawzi Ali Ahmed, Ms Khadiga Ahmed Ahmed Kamel Yassin and
Ms Shahinaz Abdel Azizabdel Wahab Al Naggar to bear their own costs and to pay those incurred by the Council of the European
Union and the European Commission.

() 0] C 235, 21.7.2014.
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Judgment of the Court (Second Chamber) of 26 February 2015 — H v Court of Justice of the
European Union

(Case C-221/14 P) (1)

(Appeal — Emoluments applicable to members of the Court of Justice of the European Union — Former
member of the Civil Service Tribunal — Application for membership of the Joint Sickness Insurance
Scheme (JSIS) — Decision — Refusal — Appeal procedures — Lateness — Inadmissibility)

(2015/C 138/30)
Language of the case: French

Parties

Appellant: H (represented by: S. Sagias, dikigoros)

Other party to the proceedings: Court of Justice of the European Union (represented by: A.V. Placco, agent)

Operative part of the judgment

The Court:
1. Dismisses the appeal;

2. Orders H to pay the costs.

() 0JC 235 21.7.2014.

Judgment of the Court (Third Chamber) of 26 February 2015 — European Commission v Grand
Duchy of Luxembourg

(Case C-238/14) ()

(Failure of a Member State to fulfil obligations — Social policy — Directive 1999/70/EC — Framework
agreement on fixed-term work concluded by ETUC, UNICE and CEEP — Occasional workers in the
entertainment arts — Successive fixed-term employment contracts — Clause 5(1) — Measures to prevent
the abusive use of successive fixed-term contracts — Concept of ‘objective grounds’ justifying such
contracts)

(2015/C 138/31)

Language of the case: French

Parties
Applicant: European Commission (represented by: J. Enegren and D. Martin, acting as Agents)

Defendant: Grand Duchy of Luxembourg (represented by: D. Holderer, acting as Agent)

Operative part of the judgment

The Court:

1. Declares that, by maintaining in force, with respect to occasional workers in the entertainment arts, derogations from the measures
designed to prevent the abusive use of successive fixed-term contracts, the Grand Duchy of Luxembourg has failed to fulfil its
obligations under Clause 5 of the Framework Agreement on fixed-term work of 18 March 1999, which is set out in the Annex to
Council Directive 1999/70/EC of 28 June 1999 concerning the framework agreement on fixed-term work concluded by ETUC,
UNICE and CEEP;

2. Orders the Grand Duchy of Luxembourg to pay the costs.

() 0J C 235, 21.7.2014.
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Request for an opinion submitted by the European Parliament pursuant to Article 218(11) TFEU
(Opinion 1/15)
(2015/C 138/32)
Language of the case: all the official languages

Applicant

European Parliament (represented by: F. Drexler, A. Caiola and D. Moore, Agents)

Questions submitted to the Court

— Is the envisaged agreement (') compatible with the provisions of the Treaties (Article 16 TFEU) and the Charter of
Fundamental Rights of the European Union (Articles 7, 8 and Article 52(1)) as regards the right of individuals to
protection of personal data?

— Do Articles 82(1)(d) and 87(2)(a) TFEU constitute the appropriate legal basis for the act of the Council concluding the
envisaged agreement or must that act be based on Article 16 TFEU?

(") Agreement between Canada and the European Union on the transfer and processing of Passenger Name Record data.

Request for a preliminary ruling from the Rayonen sad Sofia (Municipal Court Sofia) (Bulgaria)
lodged on 26 September 2014 — Rumyana Asenova Petrus v Republic of Bulgaria

(Case C-451/14)
(2015/C 138/33)

Language of the case: Bulgarian

Referring court

Rayonen sad Sofia

Parties to the main proceedings

Applicant: Rumyana Asenova Petrus
Defendant: Republic of Bulgaria

By order of 5 February 2015, the Court ruled that it manifestly lacked jurisdiction to answer the question referred by the
Rayonen sad Sofia (Bulgaria)

Appeal brought on 14 November 2014 by the Office for Harmonisation in the Internal Market (Trade
Marks and Designs) (OHIM) against the judgment delivered on 3 September 2014 in Case T-686/13,
Unibail v OHIM

(Case C-512[14 P)
(2015/C 138/34)
Language of the case: French

Parties

Appellant: Office for Harmonisation in the Internal Market (Trade Marks and Designs) (OHIM) (represented by: A. Folliard-
Monguiral, acting as Agent)

Other party to the proceedings: Unibail Management
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Form of order sought

The appellant claims that the Court should:
— Set aside the judgment under appeal,

— Rule on the dispute pursuant to the second sentence of the first paragraph of Article 61 of the Statute of the Court of
Justice, and

— Order the applicant before the General Court to pay the costs incurred by OHIM.

Pleas in law and main arguments

The appellant raises a single ground of appeal in support of its appeal. OHIM submits that the General Court infringed the
first sentence of Article 75 of Council Regulation (EC) No 207/2009 (') of 26 February 2009 on the Community trade
mark, read in conjunction with Article 7(1)(b) of the same regulation. The General Court misconstrued not only the scope
of the concept of general reasoning, but also its own case-law. Finally, the appellant criticises the General Court for having
reversed the burden of proof.

() 0J2009L78,p. 1.

Appeal brought on 14 November 2014 by the Office for Harmonisation in the Internal Market (Trade
Marks and Designs) (OHIM) against the judgment of the General Court (Third Chamber) delivered on
3 September 2014 in Case T-687/13 Unibail v OHIM

(Case C-513/14 P)
(2015/C 138/35)
Language of the case: French

Parties

Appellant: Office for Harmonisation in the Internal Market (Trade Marks and Designs) (OHIM) (represented by: A. Folliard-
Monguiral, acting as Agent)

Other party to the proceedings: Unibail Management

Form of order sought

The appellant claims that the Court should:
— Set aside the judgment under appeal,

— Rule on the dispute pursuant to the second sentence of the first paragraph of Article 61 of the Statute of the Court of
Justice, and

— Order the applicant before the General Court to pay the costs incurred by OHIM.

Pleas in law and main arguments

The appellant raises a single ground of appeal in support of its appeal. OHIM submits that the General Court infringed the
first sentence of Article 75 of Council Regulation (EC) No 207/2009 (') of 26 February 2009 on the Community trade
mark, read in conjunction with Article 7(1)(b) of the same regulation. The General Court misconstrued not only the scope
of the concept of general reasoning, but also its own case-law. Finally, the appellant criticises the General Court for having
reversed the burden of proof.

() 0J2009L78,p. 1.
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Action brought on 19 December 2014 — European Parliament v Council of the European Union
(Case C-595/14)
(2015/C 138/36)
Language of the case: French

Parties

Applicant: European Parliament (represented by: F. Drexler, A. Caiola and M. Pencheva, acting as Agents)

Defendant: Council of the European Union

Form of order sought

— Annul Council Implementing Decision 2014/688/EU of 25 September 2014 on subjecting 4-iodo-2,5-dimethoxy-N-(2-
methoxybenzyl)phenethylamine (25I-NBOMe), 3,4-dichloro-N-[[1-dimethylamino)cyclohexyl]methyl]benzamide (AH-
7921), 3,4-methylenedioxypyrovalerone (MDPV) and 2-(3-methoxyphenyl)-2-(ethylamino)cyclohexanone (methoxeta-
mine) to control measures ();

— maintain the effects of Implementing Decision 2014/688/EU until such time as it is replaced with a new act adopted in
the prescribed manner;

— order the defendant to pay all the costs.

Pleas in law and main arguments

In support of its action based on Article 263 TFEU, the European Parliament relies on two pleas in law.

The first plea concerns the Council’s use of a legal basis repealed by the entry into force of the Treaty of Lisbon and,
alternatively, a secondary legal basis which, in itself, is unlawful in the light of the case-law of the Court of Justice.

The second plea concerns the Council’s use of a decision-making procedure for the adoption of Decision 2014/688/EU
which is not legally correct. The Parliament was not involved in the procedure which led to adoption of the contested
decision. The Parliament infers from this, consequently, infringement of the Treaties and of an essential procedural
requirement.

Should the Court annul the contested decision, Parliament considers it would be desirable that the Court exercise its
discretion to maintain the effects of the contested decision, in accordance with Article 264(2) TFEU, until such time as it is
replaced with a new act adopted in the prescribed manner.

() 0J2014L 287, p.22.

Request for a preliminary ruling from the Nejvyssi spravni soud (Czech Republic) lodged on
13 January 2015 — Odvolaci finanéni feditelstvi v Cesky Rozhlas

(Case C-11/15)
(2015/C 138/37)
Language of the case: Czech

Referring court

Nejvyssi spravni soud
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Parties to the main proceedings

Appellant: Odvolaci finan¢ni Feditelstvi

Respondent: Cesky Rozhlas

Question referred

Can public sector broadcasting, financed by compulsory statutory charges of the amount set by the law, on the basis of
ownership of a radio receiver, possession thereof or entitlement to use it on other legal grounds, be regarded as the
‘provision of a service against payment’ within the meaning of Article 2(1) of the Sixth Council Directive 77/388/EEC (') on
the harmonisation of the laws of the Member States relating to turnover taxes — Common system of value added tax:
uniform basis of assessment, which must be exempted from VAT in accordance with Article 13A(1)(q) of that directive, or is
it a non-economic activity which is not subject to VAT at all under Article 2 of the Sixth Directive, and to which exemption
from VAT in accordance with Article 13A(1)(q) of that directive does not therefore apply?

() O] 1977 L 145, p. 1.

Request for a preliminary ruling from the Finanzgericht Miinchen (Germany) lodged on 21 January
2015 — Josef Plockl v Finanzamt Schrobenhausen

(Case C-24/15)
(2015/C 138/38)

Language of the case: German

Referring court

Finanzgericht Miinchen

Parties to the main proceedings

Applicant: Josef Plockl

Defendant: Finanzamt Schrobenhausen

Question referred

Do Article 22(8), the first subparagraph of Article 28c(A)(a) and Article 28c(A)(d) of Sixth Council Directive 77/388/EEC (*)
of 17 May 1977 permit Member States to refuse to grant a tax exemption in respect of an intra-Community supply (in this
instance, an intra-Community transfer) where, although the supplier has not taken all the measures that can reasonably be
expected of him from the point of view of the formal requirements applicable to the recording of the [VAT] identification
number, there is no specific evidence of tax evasion, the goods have been moved to another Member State and the other
conditions of exemption from tax are also met?

(") Sixth Council Directive 77/388/EEC of 17 May 1977 on the harmonization of the laws of the Member States relating to turnover
taxes — Common system of value added tax: uniform basis of assessment (O] 1977 L 145, p. 1).

Request for a preliminary ruling from the Consiglio di Giustizia Amministrativa per la Regione
siciliana (Italy) lodged on 22 January 2015 — Pippo Pizzo v CRGT stl

(Case C-27/15)
(2015/C 138/39)
Language of the case: Italian

Referring court

Consiglio di Giustizia Amministrativa per la Regione siciliana
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Parties to the main proceedings

Applicant: Pippo Pizzo

Defendant: CRGT srl

Questions referred

1) Must Articles 47 and 48 of Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on
the coordination of procedures for the award of public works contracts, public supply contracts and public service
contracts (') be interpreted as precluding national legislation, like the Italian legislation described above, which allows
divided reliance upon the capacities of other entities, on the terms set out above, in respect of services?

2) Do the principles of EU law, and, in particular, those of protection of legitimate expectations, legal certainty and
proportionality, preclude a legal rule of a Member State which permits the exclusion from a public tendering procedure
of an undertaking which did not understand, because this was not expressly provided in the tender documents, that it
was obliged, on pain of exclusion from that procedure, to fulfil the obligation to pay a sum in order to participate in that
procedure, even though the existence of that obligation cannot be clearly deduced from the wording of the law in force
in the Member State, but can nevertheless be inferred, by means of a twofold legal operation, which involves, first,
interpreting extensively certain provisions of that Member State’s positive law and, then, incorporating — in accordance
with the outcome of that broad interpretation — the mandatory provisions in the tendering documents?

() 0] 2004 L 134, p. 114.

Request for a preliminary ruling from the College van Beroep voor het bedrijfsleven (Netherlands)
lodged on 23 January 2015 — Koninklijke KPN NV and Others v Autoriteit Consument en Markt
(ACM)

(Case C-28/15)
(2015/C 138/40)
Language of the case: Dutch

Referring court

College van Beroep voor het bedrijfsleven

Parties to the main proceedings

Applicants: Koninklijke KPN NV, KPN BV, T-Mobile Netherlands BV, Tele2 Nederland BV, Ziggo BV, Vodafone Libertel BV,
UPC Nederland BV and UPC Business BV

Defendant: Autoriteit Consument en Markt (ACM)

Questions referred

1. Must Article 4(1) of the Framework Directive, () read in conjunction with Articles 8 and 13 of the Access Directive, (%)
be interpreted as meaning that, in principle, in a dispute concerning the lawfulness of a cost-oriented scale of charges
imposed by the national regulatory authority (NRA) in the wholesale call termination market, a national court is
permitted to make a ruling which does not accord with the European Commission Recommendation of 7 May 2009 on
the Regulatory Treatment of Fixed and Mobile Termination Rates in the EU (2009/396/EC), (*) in which pure BULRIC is
recommended as the appropriate price regulation measure for call termination markets, if, in that national court’s view,
this is required on the basis of the facts in the case brought before it and/or on the basis of considerations of national or
supranational law?
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2. If the answer to Question 1 is affirmative: to what extent is the national court permitted, in assessing a cost-oriented
price regulation measure:

a. in the light of Article 8(3) of the Framework Directive, to evaluate the NRA’s argument that the development of the
internal market is promoted by reference to the degree to which the functioning of the internal market is in fact
influenced?

b. to assess, in the light of the policy objectives and regulatory principles laid down in Article 8 of the Framework
Directive and Article 13 of the Access Directive, whether the price regulation measure:

(i) is proportionate;
(ii) is appropriate;
(iii) has been applied proportionately and is justified?
c. to require the NRA to demonstrate adequately that:

(i) the policy objective, referred to in Article 8(2) of the Framework Directive, that the NRAs should promote
competition in the provision of electronic communications networks and electronic communications services
is genuinely being attained and that users are genuinely deriving maximum benefit in terms of choice, price and
quality;

(i) the policy objective, referred to in Article 8(3) of the Framework Directive, that NRAs should contribute to the
development of the internal market is genuinely being attained; and

(iii) the policy objective, referred to in Article 8(4) of the Framework Directive, that the interests of the citizens
should be promoted is genuinely being attained?

d. in the light of Article 16(3) of the Framework Directive, and of Article 8(2) and (4) of the Access Directive, when
assessing whether the price regulation measure is appropriate, to take into account the fact that the measure has
been imposed on the market on which the regulated undertakings possess significant market power but, in the form
chosen (pure BULRIC), has the effect of promoting one of the objectives of the Framework Directive, namely the
interests of end users, on another market which has not been earmarked for regulation?

(')  Directive 2002/21[EC of the European Parliament and of the Council of 7 March 2002 on a common regulatory framework for
electronic communications networks and services (Framework Directive) (O] 2002 L 108, p. 33).

()  Directive 2002/19/EC of the European Parliament and of the Council of 7 March 2002 on access to, and interconnection of,
electronic communications networks and associated facilities (Access Directive) (O] 2002 L 108, p. 7).

() 0] 2009 L 124, p. 67.

Appeal brought on 27 January 2015 by Simba Toys GmbH & Co. KG against the judgment of the
General Court (Sixth Chamber) delivered on 25 November 2014 in Case T-450/09: Simba Toys GmbH
& Co. KG v Office for Harmonisation in the Internal Market (Trade Marks and Designs)

(Case C-30/15 P)
(2015/C 138/41)
Language of the case: English

Parties

Appellant: Simba Toys GmbH & Co. KG (represented by: O. Ruhl, Rechtsanwalt)

Other parties to the proceedings: Office for Harmonisation in the Internal Market (Trade Marks and Designs), Seven Towns
Limited
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Form of order sought

The appellant claims that the Court should:

— set aside the judgment of the General Court of the European Union of 25 November 2014 in case T-450/09 Simba Toys
GmbH & Co. KG v. OHIM- Seven Towns Limited;

— annul the decision of the Second Board of Appeal of the Office for Harmonization in the Internal Market (Trademarks
and Designs) of 1 September 2009 (case 1526/2008-2);

— order the Office for Harmonization in the Internal Market (Trademarks and Designs) and Seven Towns Limited to pay
the costs of the appeal proceedings before the Court and of the application proceedings at first instance before the
General Court.

Pleas in law and main arguments

The appellant raises six grounds of appeal: The first ground of appeal alleges infringement of Article 7(1)(e)(ii) of Regulation
No 40/94 (). The second ground of appeal alleges infringement of Article 7(1)(e)(i) of Regulation No 40/94. The third
ground of appeal alleges infringement of Article 7(1)(e)(iii) of Regulation No 40/94. The fourth ground of appeal alleges
infringement of Article 7(1)(b) of Regulation No 40/94. The fifth ground of appeal alleges infringement of Article 7(1)(c) of
Regulation No 40/94. The sixth ground of appeal alleges infringement of Article 76(1) of Regulation No 207/2009 ().

The first ground of appeal is divided into eleven parts: incorrect ‘fathom precisely’ requirement; incorrect disregard of
products already on the market; findings on disclosure of the trademark representation based on distortion of facts and
evidence; too narrow interpretation of the criterion ‘technical function’; disregard of lack of essential arbitrary features;
incorrect public interest considerations; incorrect legal assessment of relevance of lack of alternative shapes; finding of
alternative shapes based on distortion of facts and evidence; incorrect legal standards in relation to causation and result of
technical function; irrelevance of possibility of cubes without visible lines; incorrect conclusion from alleged non-
technicality of one subcategory of goods to non-technicality of all other goods for which a trademark is registered.

The second ground of appeal consists of one part: incorrect disregard that the essential elements are functional.

The third ground of appeal consists of one part: incorrect disregard that the essential elements give substantial value to the
product.

The fourth ground of appeal is divided into eleven parts: incorrect legal assessment of burden of proof incorrect analysis of
the individual features of the contested trademark; incorrect disregard of technicality of individual features; incorrect
reliance only on the norms of the sector concerned; incorrect ‘spontaneously’ criterion; incorrect conclusion from alleged
distinctiveness of one subcategory of goods to distinctiveness to all other goods for which a trademark is registered;
incorrect application of ‘most likely to be taken’ criterion; denial of magic cube as the most likely shape only through
distortion of facts and evidence; incorrect assessment of distinctiveness only from the perspective of the customer; incorrect
refusal to consider specific products actually marketed; incorrect legal standards for the relevance of products already on the
market.

The fifth ground of appeal is divided into eighth parts: incorrect ‘unambiguously’ requirement; incorrect ‘spontaneously’
requirement; incorrect interpretation of the ‘direct and specific link’ criterion; incorrect analysis of descriptiveness only with
regard to general wording of goods; incorrect definition of relevant public; incorrect assessment of knowledge of public;
incorrect disregard of future developments; incorrect assessment of public interest by incorrect reference to alternative
shapes.
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The sixth ground of appeal consists of one part: incorrect finding of facts without taking evidence.

(") Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark
OJL11,p. 1

() Council Regulation (EC) No 207/2009 of 26 February 2009 on the Community trade mark
OJL78 p. 1

Request for a preliminary ruling from the Commissione Tributaria Provinciale di Cagliari (Italy)
lodged on 29 January 2015 — Gicacomo Bolasco di Gianni Bolasco S.a.s. v Comune di Monastir,
Equitalia Centro SpA

(Case C-37/15)
(2015/C 138/42)
Language of the case: Italian

Referring court

Commissione Tributaria Provinciale di Cagliari

Parties to the main proceedings

Applicant: Gicacomo Bolasco di Gianni Bolasco S.a.s.

Defendants: Comune di Monastir, Equitalia Centro SpA

Question referred

Does Community law preclude the rules laid down in Article 188 of Legislative Decree No 152/2006 and the Decree of the
Minister for the Environment of 17 December 2009, under which the entry into force of the legislation transposing
Directive 2008/98/EC (') into national law is to be deferred pending the adoption of a ministerial decree laying down the
related technical rules and specifying the time-limits within which that implementing legislation is to enter into force?

(')  Directive 2008/98/EC of the European Parliament and of the Council of 19 November 2008 2008 on waste and repealing certain
Directives (O] 2003 L 312, p. 3).

Reference for a preliminary ruling from High Court of Ireland (Ireland) made on 2 February 2015 —
Gerard Dowling, Padraig McManus, Piotr Skoczylas, Scotchstone Capital Fund Limited v Minister for
Finance

(Case C-41/15)
(2015/C 138/43)
Language of the case: English

Referring court

High Court of Ireland

Parties to the main proceedings

Applicants: Gerard Dowling, Padraig McManus, Piotr Skoczylas, Scotchstone Capital Fund Limited

Defendant: Minister for Finance
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Questions referred

1. Does the Second Company Law Directive (') preclude in all circumstances, including the circumstances of this case, the
making of a Direction Order pursuant to section 9 of the Credit Institutions (Stabilisation) Act, 2010, on foot of the
opinion of the Minister that it is necessary, where such an order has the effect of increasing a company’s capital without
the consent of the general meeting; allotting new shares without offering them on a pre-emptive basis to existing
shareholders, without the consent of the general meeting; lowering the nominal value of the company’s shares without
the consent of the general meeting and, to that end, altering the company’s memorandum and articles of association
without the consent of the general meeting?

2. Was the Direction Order made by the High Court pursuant to section 9 of the Credit Institutions (Stabilisation) Act
2010 in relation to Irish Life and Permanent Group Holdings plc and Irish Life and Permanent plc in breach of European
Union Law?

(") Second Council Directive 77/91/EEC of 13 December 1976 on coordination of safeguards which, for the protection of the interests
of members and others, are required by Member States of companies within the meaning of the second paragraph of Article 58 of
the Treaty, in respect of the formation of public limited liability companies and the maintenance and alteration of their capital, with a
view to making such safeguards equivalent
OJ L 26, p. 1

Request for a preliminary ruling from the Cour d’appel de Bruxelles (Belgium) lodged on 6 February
2015 — The Belgian State — SPF Finances v ING International SA, successor to the rights and
obligations of ING Dynamic SA

(Case C-48/15)
(2015/C 138/44)
Language of the case: French

Referring court

Cour d’appel de Bruxelles

Parties to the main proceedings

Applicant: The Belgian State — SPF Finances

Defendant: ING International SA, successor to the rights and obligations of ING Dynamic SA

Questions referred

1) Must Council Directive 69/335/EEC of 17 July 1969 concerning indirect taxes on the raising of capital (), and more
specifically Articles 2, 4, 10 and 11 thereof read together, be interpreted as precluding provisions of national law, such
as Articles 161 and 162 of the Belgian Inheritance Tax Code, amended by the Programme-Law of 22 December 2003,
concerning the tax on undertakings for collective investment, in so far as that tax is imposed annually on undertakings
for collective investment established as companies with share capital in another Member State and marketing their
shares in Belgium, on the total amount of their shares subscribed in Belgium reduced by the amount of repurchases or
refunds of those subscriptions, with the consequence that the sums collected in Belgium by such undertakings for
collective investment are subject to that tax while they remain at the disposal of those undertakings?

2) Must Articles 49 to 55 and 56 to 66 of the EC Treaty, read, if appropriate, in conjunction with Articles 10 and 293,
second indent, of the EC Treaty be interpreted as precluding a Member State from modifying unilaterally the criterion on
the basis of which a tax is imposed, as provided for by Article 161 et seq. of the Belgian Inheritance Tax Code, in order
to replace a personal criterion for taxation, based on the domicile of the taxpayer and laid down in international tax law,
with an alleged criterion of actual connection, which is not laid down in international tax law, account being taken of
the fact that in order to establish its fiscal sovereignty the Member State adopts a specific penalty, such as that laid down
by Article 162(3) of the Belgian Inheritance Tax Code, as regards foreign operators only?



27.4.2015 Official Journal of the European Union C 138/33

3) Must Articles 49 and 56 of the EC Treaty, read, if appropriate, in conjunction with Articles 10 and 293, second indent,
of the EC Treaty, be interpreted as precluding an imposition of tax, such as that described above, which, inasmuch as it
takes no account of the tax already imposed in the Member State of origin of the undertakings for collective investment
established in another Member State, represents an additional pecuniary burden likely to impede the marketing of their
shares in Belgium?

4) Must Council Directive 85/611/EEC of 20 December 1985 on the coordination of laws, regulations and administrative
provisions relating to undertakings for collective investment in transferable securities (*) (O] 1985 L 375, p. 3), read, if
appropriate, in conjunction with Articles 10 and 293, second indent, of the EC Treaty, be interpreted as precluding an
imposition of tax, as described above, inasmuch as it prejudices the principal aim of the directive of facilitating the
marketing of shares of undertakings for collective investment in the European Union?

5) Must Articles 49 and 56 of the EC Treaty be interpreted as precluding administrative charges incurred by the levying of
taxation such as that described above on undertakings for collective investment that market their shares in Belgium?

6) Must Articles 49 and 56 of the EC Treaty be interpreted as precluding a provision of national law, such as Article 162(2)
of the Belgian Inheritance Tax Code, inasmuch as that provision imposes a specific penalty on undertakings for
collective investment established in another Member State that market their shares in Belgium, namely the prohibition,
ordered by a court, of making future investments of its shares in Belgium in the event of failure to submit their
declarations by 31 March each year or if they fail to pay the tax described above?

() 0] 1969 L 249, p. 25.
() 0] 1985L 375, p. 3.

Appeal brought on 6 February 2015 by Kurt Hesse against the judgment of the General Court (First
Chamber) delivered on 27 November 2014 in Case T-173/11 Kurt Hesse and Lutter & Partner GmbH
v Office for Harmonisation in the Internal Market (Trade Marks and Designs)

(Case C-50/15 P)
(2015/C 13845)

Language of the case: German

Parties
Appellant: Kurt Hesse (represented by: M. Krogmann, Rechtsanwalt)
Other parties to the proceedings: Office for Harmonisation in the Internal Market (Trade Marks and Designs), Lutter & Partner

GmbH, Dr. Ing. h. c. F. Porsche AG

Form of order sought

The appellant claims that the Court should:
— set aside the judgment of the General Court of the European Union of 27 November 2014 (Case T-173/11);

— annul the decision of the Fourth Board of Appeal of 11 January 2011 (Case R 0306/2010-4) and reject the opposition
against Community trade mark application No 5723 432 of 16 February 2007.

in the alternative
— refer the case back to the General Court of the European Union for judgment.
The appellant also claims that the Court should:

— order the defendant to pay the costs.



C 13834 Official Journal of the European Union 27.4.2015

Pleas in law and main arguments

In support of his appeal, the appellant relies on the following pleas in law:

1. Defective non-consideration of factors for the similarity of the goods pursuant to Article 8(1)(b) of the Community
Trade Mark Regulation (CTMR) (*)

The appellant contests the finding of the General Court that the Board of Appeal rightly considered that ‘mobile
navigation apparatus, in particular satellite-based mobile navigation apparatus’ and the goods covered by the marks
cited in opposition are similar. In assessing the similarity, the General Court failed to take account of key factors such as
the category of the goods concerned, their manufacturing, marketing, distribution channels and retail premises. If all
relevant factors had been fully taken into account and given proper weighting, the conclusion would have been that
there was no similarity of the goods.

2. Distortion of the facts and defective application of the protection based on reputation pursuant to Article 8(5) of the
CTMR

The General Court made an error of law by failing to object to the Board of Appeal’s finding that the ‘Carrera’ mark is
known by a significant part of the public. The Board of Appeal based its finding in particular on individual aspects of an
expert opinion. The Board of Appeal and the General Court wrongly described key findings of the expert opinion as
‘worthless’ and completely ignored other key findings. In this way, a considerable distortion of the facts and evidence
forms the basis of the decision of the General Court.

3. Defective acceptance of an ‘image transfer’ pursuant to Article 8(5) of the CTMR

The General Court was wrong not to object to the Board of Appeal’s finding that a risk of ‘image transfer’ exists in
favour of the appellant’s ‘Carrera’ mark applied for. The Board of Appeal took the view that all of the goods covered by
the mark applied for could ‘be fitted to motor vehicles and used in them’. A ‘social usage’ results from this, on the basis
of which the use of the declared goods and motor vehicles ‘coincide’. As a matter of fact, the mere fact that the declared
goods can be fitted to motor vehicles and used in them does not at all constitute a ‘social usage’ and also cannot result in
an image transfer. In this respect, the Board of Appeal and the General Court failed to state full reasons for their
decision.

(") Council Regulation (EC) No 2072009 of 26 February 2009 on the Community trade mark; O] 2009 L 78, p. 1.

Request for a preliminary ruling from the Hof van beroep te Antwerpen (Belgium) lodged on
9 February 2015 — United Video Properties Inc. v Telenet NV

(Case C-57/15)
(2015/C 138/46)
Language of the case: Dutch

Referring court

Hof van beroep te Antwerpen

Parties to the main proceedings

Appellant: United Video Properties Inc.

Respondent: Telenet NV
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Questions referred

1. Do the terms ‘reasonable and proportionate legal costs and other expenses’ in Article 14 of the Enforcement
Directive (') preclude the Belgian legislation which offers courts the possibility of taking into account certain well-
defined features specific to the case and which provides for a system of varying flat rates in respect of costs for the
assistance of a lawyer?

2. Do the terms ‘reasonable and proportionate legal costs and other expenses’ in Article 14 of the Enforcement Directive
preclude the case-law which states that the costs of a technical adviser are recoverable only in the event of fault
(contractual or extra-contractual)?

(")  Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the enforcement of intellectual property
rights (O] 2004 L 157, p. 45).

Request for a preliminary ruling from the Commissione Tributaria Provinciale di Catanzaro (Italy)
lodged on 9 February 2015 — Esse Di Emme Costruzioni Srl v Tribunale Amministrativo Regionale
della Calabria, Ministero della Giustizia, Ministero dell’Economia e delle Finanze

(Case C-59/15)
(2015/C 138/47)
Language of the case: Italian

Referring court

Commissione Tributaria Provinciale di Catanzaro

Parties to the main proceedings

Applicant: Esse Di Emme Costruzioni Srl

Defendants: Tribunale Amministrativo Regionale della Calabria, Ministero della Giustizia, Ministero dell’Economia e delle
Finanze

Question referred

Is it contrary to the principle laid down by Article 47 of the Charter of Fundamental Rights of the European Union, made
applicable to the sphere of procurement contracts by Article 1 of Council Directive 89/665/EEC (*), that everyone whose
rights and freedoms guaranteed by the law of the Union are violated has the right to an effective remedy before a tribunal,
for a provision of national law, such as that set out in Articles 9, 13 and 14 of Decree of the President of the Republic
No 115 of 30 May 2002, applicable to the circumstances of the case, to provide, for access to administrative court
proceedings relating to procedures for the award of public contracts, for payment of a greater amount of a standard fee than
that fixed for access to administrative court proceedings in other spheres?

(") Council Directive 89/665[EEC of 21 December 1989 on the coordination of the laws, regulations and administrative provisions
relating to the application of review procedures to the award of public supply and public works contracts (O] 1989 L 395, p. 33).

Appeal brought on 11 February 2015 by Saint-Gobain Glass Deutschland GmbH against the
judgment of the General Court (Fifth Chamber) delivered on 11 December 2014 in Case T-476/12
Saint-Gobain Glass Deutschland GmbH v European Commission

(Case C-60/15 P)
(2015/C 138/48)

Language of the case: German

Parties

Appellant: Saint-Gobain Glass Deutschland GmbH (represented by: S. Altenschmidt and P.-A. Schiitter, Rechtsanwilte)
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Other party to the proceedings: European Commission

Form of order sought

The appellant claims that the Court should:
— set aside the judgment of the General Court of 11 December 2014 in Case T-476/12;

— uphold the action it brought at first instance seeking annulment of the Commission’s decision of 17 January 2013
(GestDem No 3273/2012).

Grounds of appeal and main arguments

The appellant submits that the General Court failed to observe the requirements of Regulation (EC) No 1367/2006 (')
concerning the grounds for refusing