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(Resolutions, recommendations and opinions)

RECOMMENDATIONS

COUNCIL

COUNCIL RECOMMENDATION
of 20 December 2012

on the validation of non-formal and informal learning

(2012/C 398/01)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European
Union, and in particular Articles 165 and 166 thereof,

Having regard to the proposal from the European Commission,

Whereas:

The validation of learning outcomes, namely knowledge,
skills and competences acquired through non-formal and
informal learning can play an important role in
enhancing employability and mobility, as well as
increasing motivation for lifelong learning, particularly
in the case of the socio-economically disadvantaged or
the low-qualified.

At a time when the European Union is confronted with a
serious economic crisis which has caused a surge in
unemployment, especially among young people, and in
the context of an ageing population, the validation of
relevant knowledge, skills and competences has an even
more valuable contribution to make in improving the
functioning of the labour market, in promoting
mobility and in enhancing competitiveness and
economic growth.

Employer organisations, individual employers, trade
unions, chambers of industry, commerce and skilled
crafts, national entities involved in the process of recog-
nising professional qualifications and in assessing and
certifying learning outcomes, employment services,
youth organisations youth workers, education and

training providers, as well as civil society organisations
are all key stakeholders with an important role to play in
facilitating opportunities for non-formal and informal
learning and any subsequent validation processes.

The ‘Europe 2020’ strategy for smart, sustainable and
inclusive growth calls for the development of knowledge,
skills and competences for achieving economic growth
and employment. The accompanying flagship initiatives
‘Youth on the Move’ and the ‘Agenda for new skills and
jobs’ emphasise the need for more flexible learning
pathways that can improve entry into and progression
in the labour market, facilitate transitions between the
phases of work and learning and promote the validation
of non-formal and informal learning.

The Council conclusions of 12 May 2009 on a strategic
framework for European cooperation in education and
training (ET 2020) (') noted that lifelong-learning
should be regarded as a fundamental principle under-
pinning the entire framework, which is designed to
cover learning in all contexts whether formal, non-
formal or informal.

The ‘EU Strategy for Youth — Investing and
Empowering; a renewed open method of coordination
to address youth challenges and opportunities’ of 2009
called for better recognition of skills acquired through
non-formal education for young people and stressed
the need for full use to be made of the range of tools
established at EU level for the validation of knowledge,
skills and competences for the recognition of qualifi-
cations. It was endorsed by Council Resolution of

() O] C 119, 28.5.2009, p. 2.
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27 November 2009 on a renewed framework for
European cooperation in the youth field (2010-2018) (1).

In the Bruges Communiqué of December 2010, the
European Ministers for Vocational Education and
Training, the European Social Partners and the
European Commission declared that participating
countries should start to develop, no later than 2015,
national procedures for the recognition and validation
of non-formal and informal learning, supported, as
appropriate, by national qualifications frameworks.

The Communiqué of the Conference of European
Ministers responsible for Higher Education held in
Leuven and Louvain-la-Neuve on 28 and 29 April
2009 underlined that successful policies for lifelong
learning should include basic principles and procedures
for the recognition of prior learning on the basis of
learning outcomes, while the Council conclusions of
28 November 2011 on the modernisation of higher
education (%) called upon Member States to develop
clear routes into higher education from vocational and
other types of education, as well as mechanisms for
recognising prior learning and experience gained
outside formal education and training.

Council Resolution of 28 November 2011 on a renewed
European agenda for adult learning (°) defined as one of
its priority areas for the period 2012-14 the putting in
place of fully functional systems for validating non-
formal and informal learning and promoting the use
by adults of all ages and at all qualification levels, as
well as by enterprises and other organisations.

The Council Resolution of 19 December 2002 on the
promotion of enhanced European cooperation in voca-
tional education and training (¥} and the Copenhagen
Declaration of 30 November 2002 requested the devel-
opment of a set of common principles regarding the
validation of non-formal and informal learning.

The conclusions of the Council and of the Represen-
tatives of the Governments of the Member States,
meeting within the Council, of 18 May 2004
promoted Common European Principles for the identifi-
cation and validation of non-formal and informal
learning.

A European Inventory on the validation of non-formal
and informal learning containing up-to-date information
on current validation practices in European countries has
been published regularly since 2004, while European
Guidelines for validating non-formal and informal
learning were published in 2009.

Decision No 2241/2004/EC of the European Parliament
and of the Council of 15 December 2004 on a single
Community framework for the transparency of qualifi-
cations and competences (Europass) (°) established
Europass, a European portfolio which citizens can use
to better communicate, record and present their
competences and qualifications throughout Europe.

The Resolution of the Council and of the Representatives
of the Governments of the Member States, meeting
within the Council, of 18 May 2006 on the recognition
of the value of non-formal and informal learning within
the European youth field (°) invited the Member States to
enable the identification of competences acquired
through non-formal and informal learning, with a view
to their recognition on the labour market.

The Youthpass was created as a transparency tool for
participants in projects funded by the ‘Youth in Action’
programme established by the European Parliament and
the Council in Decision No 1719/2006/EC ().

The Recommendation of the European Parliament and of
the Council of 23 April 2008 on the establishment of
the European Qualifications Framework for lifelong-
learning () invited Member States to relate their
national qualifications systems to the European Qualifi-
cations Framework and to promote the validation of
non-formal and informal learning in accordance with
the Common European Principles agreed in May 2004.

The European Credit Transfer and Accumulation System
(ECTS) established in 1989 within the framework of the
Erasmus programme awards credits for formal learning
based on learning outcomes and student workload, and
also facilitates the award by higher education institutions
of credits based on learning outcomes for non-formal
and informal learning experiences.

The Recommendation of the European Parliament and of
the Council of 18 June 2009 on the establishment of a
European Quality Assurance Reference Framework for
Vocational Education and Training (°) stated that that
Framework should support the implementation of the
Common European Principles for the identification and
validation of non-formal and informal learning,
improving the interrelationship of education, training
and employment, and building bridges between formal,
non-formal and informal learning.

() OJ L 390, 31.12.2004, p. 6.
C 311, 19.12.2009, p. 1. () O] C 168, 20.7.2006, p. 1.
C 372, 20.12.2011, p. 36. () O] L 327, 24.11.2006, p. 30.
C 372, 20.12.2011, p. 1. (% O] C 111, 6.5.2008, p. 1.
C 13, 18.1.2003, p. 2. (%) O] C 155, 8.7.2009, p. 1.
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The Recommendation of the European Parliament and of
the Council of 18 June 2009 (') established a European
Credit System for Vocational Education and Training
(ECVET) to be used for the transfer and accumulation
of individuals' learning outcomes achieved in formal
and, where appropriate, non-formal and informal
contexts.

Consultations in the form of an online survey,
discussions in relevant policy bodies, as well as a
variety of peer learning activities involving the social
partners indicate an overwhelming consensus on the
importance of making visible the knowledge, skills and
competences gained through life and work experience,
and show broad support for a Union initiative to
enhance validation policy and practice in the Member
States,

HAS ADOPTED THIS RECOMMENDATION:

1. THE MEMBER STATES SHOULD, WITH A VIEW TO OFFERING
INDIVIDUALS THE OPPORTUNITY TO DEMONSTRATE WHAT
THEY HAVE LEARNED OUTSIDE FORMAL EDUCATION AND
TRAINING — INCLUDING THROUGH MOBILITY EXPERIENCES
— AND TO MAKE USE OF THAT LEARNING FOR THEIR
CAREERS AND FURTHER LEARNING, AND WITH DUE REGARD
FOR THE PRINCIPLE OF SUBSIDIARITY:

1. have in place, no later than 2018, in accordance with

)

national circumstances and specificities, and as they
deem appropriate, arrangements for the validation of
non-formal and informal learning which enable indi-
viduals to:

(a) have knowledge, skills and competences which have
been acquired through non-formal and informal
learning validated, including, where applicable,
through open educational resources;

(b) obtain a full qualification, or, where applicable, part
qualification, on the basis of validated non-formal and
informal learning experiences, without prejudice to
other applicable Union law, in particular Directive
2005/36/EC of the European Parliament and of the
Council of 7 September 2005 on the recognition of
professional qualifications (?).

Member States may prioritise certain areas and/or sectors
within their validation arrangements in accordance with
their needs;

. include, as appropriate, the following elements in

arrangements for the validation of non-formal and
informal learning, whilst allowing each individual to
take advantage of any of these, either separately or in
combination, in accordance with hisfher needs:

(a) IDENTIFICATION of an individual’s learning outcomes
acquired through non-formal and informal learning;

(b) DOCUMENTATION  of an individual's learning
outcomes acquired through non-formal and informal
learning;

() O] C 155, 8.7.2009, p. 11.
oJ L

255, 30.9.2005, p. 22.

(c) ASSESSMENT of an individual's learning outcomes
acquired through non-formal and informal learning;

(d) CERTIFICATION of the results of the assessment of an
individual's learning outcomes acquired through non-
formal and informal learning in the form of a qualifi-
cation, or credits leading to a qualification, or in
another form, as appropriate;

.apply, as appropriate, the following principles in

arrangements for the validation of non-formal and
informal learning, whilst taking into consideration
national, regional and/or local, as well as sectoral needs
and characteristics:

(a) the validation arrangements are linked to national
qualifications frameworks and are in line with the
European Qualifications Framework;

(b) information and guidance on the benefits of, and
opportunities for validation, as well as on the
relevant procedures, are available to individuals and
organisations;

(c) disadvantaged groups, including individuals who are
unemployed and those at risk of unemployment, are
particularly likely to benefit from the validation
arrangements, since validation can increase their
participation in lifelong learning and their access to
the labour market;

(d) individuals who are unemployed or at risk of
unemployment have the opportunity, in accordance
with national legislation and specificities, to undergo
a ‘skills audit’ aimed at identifying their knowledge,
skills and competences within a reasonable period of
time, ideally within six months of an identified need;

(e) the validation of non-formal and informal learning is
supported by appropriate guidance and counselling
and is readily accessible;

(f) transparent quality assurance measures in line with
existing quality assurance frameworks are in place
that support reliable, valid and credible assessment
methodologies and tools;

(g) provision is made for the development of the profes-
sional competences of staff involved in the validation
process across all relevant sectors;

(h) qualifications or, where applicable, parts of qualifi-
cations obtained by means of the validation of non-
formal and informal learning experiences comply with
agreed standards that are either the same as, or
equivalent to, the standards for qualifications
obtained through formal education programmes;

(i) the use of Union transparency tools, such as the
Europass framework and Youthpass, is promoted in
order to facilitate the documentation of learning
outcomes;
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. promote

() synergies exist between validation arrangements and
credit systems applicable in the formal education and
training system, such as ECTS and ECVET;

promote the involvement in the development and imple-
mentation of the elements and principles referred to in
points 1 to 4 of all relevant stakeholders, such as
employers, trade wunions, chambers of industry,
commerce and skilled crafts, national entities involved in
the process of recognition of professional qualifications,
employment services, youth organisations, youth workers,
education and training providers, and civil society organi-
sations.

To foster participation in this process:

(a) employers, youth organisations and civil society
organisations should promote and facilitate the identi-
fication and documentation of learning outcomes
acquired at work or in voluntary activities, using
relevant Union transparency tools such as those

developed under the Europass framework and
Youthpass;
(b) education and training providers should facilitate

access to formal education and training on the basis
of learning outcomes acquired in non-formal and
informal settings and, if appropriate and possible,
award exemptions andfor credits for relevant
learning outcomes acquired in such settings;

coordination on validation arrangements
between stakeholders in the education, training,
employment and youth sectors, as well as between
those in other relevant policy areas.

2. THE MEMBER STATES AND THE COMMISSION SHOULD TAKE
THE FOLLOWING MEASURES:

(@)

Cx

follow up this Recommendation through the European
Qualifications Framework advisory group set up under
the Recommendation of the European Parliament and
of the Council of 23 April 2008 on the establishment
of the European Qualifications Framework for lifelong
learning (') (EQF) and involve, as appropriate, relevant
youth organisations and representatives of the voluntary
sector in subsequent EQF advisory group activities;

report on the progress made following the adoption of
this Recommendation in future Joint Reports by the
Council and the Commission under the ‘ET 2020’
strategic framework and in future Joint European Union
Youth Reports under the renewed framework for
European cooperation in the youth field;

C 111, 6.5.2008, p. 1.

() 0

(c) support the implementation of this Recommendation by

using the expertise of Union agencies, in particular
Cedefop, and by reporting on the situation with regard
to the validation of non-formal and informal learning in
the annual report on the development of National
Qualification Frameworks.

3. THE COMMISSION SHOULD TAKE THE FOLLOWING MEASURES:

(a) support Member States and stakeholders by:

— facilitating effective peer learning and exchanges of
experience and good practice,

— regularly reviewing the European Guidelines for vali-
dating non-formal and informal learning, in full
consultation with the Member States,

— regularly reviewing the European Inventory on the
validation of non-formal and informal learning, in
cooperation with the Member States;

(b) before 2018, consider further developing, in consultation

—_
O
-

=

with the Member States, as specified in Decision No
2241/2004[EC, instruments under the Europass
framework which facilitate the transparency across the
Union of validated learning outcomes acquired through
non-formal and informal learning experiences;

ensure that, in cooperation with the Member States, the
Lifelong Learning and ‘Youth in Action’ Programmes and,
without prejudice to the negotiations on the next Multi-
annual Financial Framework, the future European
programme for education, training, youth and sport
and the European Structural Funds, are used to support
the implementation of this Recommendation;

assess and evaluate, in cooperation with the Member
States and after consulting the stakeholders concerned,
the action taken in response to this Recommendation,
and report to the Council by 31 December 2019 on
the experience gained and implications for the future,
including if necessary a possible review and revision of
this Recommendation.

Done at Brussels, 20 December 2012.

For the Council
The President
E. FLOURENTZOU
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ANNEX

DEFINITIONS

For the purposes of this Recommendation, the following definitions shall apply:

(@)

=
&

formal learning means learning which takes place in an organised and structured environment, specifically dedicated to
learning, and typically leads to the award of a qualification, usually in the form of a certificate or a diploma; it
includes systems of general education, initial vocational training and higher education;

non-formal learning means learning which takes place through planned activities (in terms of learning objectives,
learning time) where some form of learning support is present (e.g. student-teacher relationships); it may cover
programmes to impart work skills, adult literacy and basic education for early school leavers; very common cases
of non-formal learning include in-company training, through which companies update and improve the skills of their
workers such as ICT skills, structured on-line learning (e.g. by making use of open educational resources), and courses
organised by civil society organisations for their members, their target group or the general public;

informal learning means learning resulting from daily activities related to work, family or leisure and is not organised
or structured in terms of objectives, time or learning support; it may be unintentional from the learner’s perspective;
examples of learning outcomes acquired through informal learning are skills acquired through life and work experi-
ences, project management skills or ICT skills acquired at work, languages learned and intercultural skills acquired
during a stay in another country, ICT skills acquired outside work, skills acquired through volunteering, cultural
activities, sports, youth work and through activities at home (e.g. taking care of a child);

open educational resources (OER) means digitised materials offered freely and openly for educators, students and self-
learners to use and reuse for teaching, learning and research; it includes learning content, software tools to develop,
use and distribute content, and implementation resources such as open licences; OER also refers to accumulated
digital assets that can be adjusted and which provide benefits without restricting the possibilities for others to enjoy
them;

a skills audit means a process aimed at identifying and analysing the knowledge, skills and competences of an
individual, including his or her aptitudes and motivations in order to define a career project and/or plan a professional
reorientation or training project; the aim of a skills audit is to help the individual analyse his/her career background,
to self-assess his/her position in the labour environment and to plan a career pathway, or in some cases to prepare for
the validation of non-formal or informal learning outcomes;

a qualification means a formal outcome of an assessment and validation process which is obtained when a competent
body determines that an individual has achieved learning outcomes to given standards;

learning outcomes means statements of what a learner knows, understands and is able to do on completion of a
learning process, which are defined in terms of knowledge, skills and competences;

a national qualifications framework means an instrument for the classification of qualifications according to a set of
criteria for specified levels of learning achieved, which aims to integrate and coordinate national qualifications
subsystems and improve the transparency, access, progression and quality of qualifications in relation to the
labour market and civil society;

validation means a process of confirmation by an authorised body that an individual has acquired learning outcomes
measured against a relevant standard and consists of the following four distinct phases:

1. IDENTIFICATION through dialogue of particular experiences of an individual;

2. DOCUMENTATION to make visible the individual’s experiences;

3. a formal ASSESSMENT of these experiences; and

4. CERTIFICATION of the results of the assessment which may lead to a partial or full qualification;

recognition of prior learning means the validation of learning outcomes, whether from formal education or non-formal
or informal learning, acquired before requesting validation.
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(Information)

INFORMATION FROM EUROPEAN UNION INSTITUTIONS, BODIES, OFFICES
AND AGENCIES

EUROPEAN COMMISSION

Communication from the Commission amending the Annex to the Communication from the
Commission to the Member States on the application of Articles 107 and 108 of the Treaty on
the Functioning of the European Union to short-term export-credit insurance

(Text with EEA relevance)

(2012/C 398/02)

[. INTRODUCTION

The new Communication from the Commission to the
Member States on the application of Articles 107 and
108 of the Treaty on the Functioning of the European
Union to short-term export-credit insurance (') (the
Communication’) stipulates in point 13 that State
insurers () having certain advantages compared to private
credit insurers cannot provide short-term export-credit
insurance for marketable risks. Marketable risks are
defined in point 9 as commercial and political risks with
a maximum risk period of less than two years, on public
and non-public buyers in the countries listed in the Annex
to that Communication.

As a consequence of the difficult situation in Greece, a lack
of insurance or reinsurance capacity to cover exports to
Greece was observed in 2011. This led the Commission
to amend the Communication of the Commission to the
Member States pursuant to Article 93(1) of the EC Treaty
applying Articles 92 and 93 of the Treaty to short-term
export-credit insurance, which was in force at the time,
by temporarily removing Greece from the list of marketable
risks countries (?). This modification expires on 31 December
2012. As a consequence, as from 1 January 2013, Greece
would in principle be considered as marketable, since all EU
Member States are included in the list of marketable
countries listed in the Annex to the new Communication,
which enters into force on 1 January 2013.

However, Section 5.2 of the Communication providing for
a specific procedure for the possible modification of the list

O] C 392, 19.12.2012, p. 1.

A State insurer is defined as a company or other organisation that
provides export-credit insurance with the support of, or on behalf
of, a Member State, or a Member State that provides export-credit
insurance, see point 9.

OJ C 117, 21.4.2012, p. 1.

=

of marketable risk countries is applicable from the date of
the adoption of the Communication, i.e. from 6 December
2012. In view of the difficult situation in Greece, the
Commission has decided to make use of this procedure in
order to determine whether the current market situation
justifies the expiry of Greece’s removal from the list of
marketable risk countries in 2013, or whether a prolon-
gation is needed.

II. ASSESSMENT

When determining whether the lack of sufficient private
capacity to cover all economically justifiable risks justifies
the prolongation of the temporary removal of Greece from
the list of marketable risk countries, the Commission
consulted and sought information from Member States,
private credit insurers and other interested parties. The
Commission published an information request on the avail-
ability of short-term export-credit insurance for exports to
Greece on 6 November 2012 (¥). Deadline for replies
expired on 23 November 2012. Twenty-five replies were
received from Member States, private insurers and exporters.

Information submitted to the Commission clearly indicates
that the private export-credit insurance capacity for Greece
continues to be insufficient and that no new capacity is
forecast to become available in near future. The total
insured turnover for Greek risks has decreased significantly
in 2011/12. New credit insurance limits on Greek risks are
hardly available and existing limits have been reduced
or cancelled. At the same time, State insurers registered

(* http:/[ec.europa.eu/competition/consultations/2012_export_greece|

index_en.html
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growing demand for credit insurance for exports to Greece
as a result of the lack of availability of private insurance.

(6) Since the Commission decision to temporarily remove
Greece from the list of marketable countries in April
2012 (%), private capacity has been restricted further. None
of the submissions considered that sufficient private
capacity would be available in 2013. The analysis of the
Commission concerning the lack of sufficient private
export-credit insurance capacity for Greece, as set out in
that decision, remains valid.

(7) The economic outlook for Greece has continuously been
revised downwards since last April. According to the
‘European Economic Forecast — Autumn 2012, the
Greek economy remains in deep recession. The contraction
of economic growth is expected to extend into 2013 (9).
The further deteriorating economic environment is
reflected in sovereign risk ratings (). Impact on Greek busi-
nesses is severe and business insolvencies are significant (5).
This situation is expected to continue in 2013.

(8) For those reasons, on the basis of the information gathered,
the Commission established a lack of sufficient private
capacity to cover all economically justifiable risks and
decided to prolong the removal of Greece from the list of
marketable risks countries.

[Il. AMENDMENT TO THE COMMUNICATION

(9) The following amendment to the Communication from the

Commission to the Member States on the application of
Articles 107 and 108 of the Treaty on the Functioning of
the European Union to short-term export-credit insurance
will apply from 1 January 2013 until 31 December 2013:

— the Annex is replaced by the following:

‘List of marketable risk countries

All Member States with the exception of Greece
Australia

Canada

Iceland

Japan

New Zealand

Norway

Switzerland

United States of America’

(°) See footnote 3.

(%) European Commission, ‘European Economic Forecast — Autumn
2012’, European Economy 7[2012, p. 66.

() For example, Moody’s: C (an obligor has failed to pay one or more

of its financial obligations (rated or unrated) when it became due),

S&P: CCC, Fitch: CCC (an obligor is currently vulnerable and

dependent on favourable economic conditions to meet its commit-

ments).

(%) Business insolvencies increased 30 % year-on-year in 2010 and
2011 (Atradius country risk update, Greece, 10 July 2012) and are
expected to increase further in 2012 and 2013 (Euler Hermes
Economic Outlook No. 1186).
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(Notices)

NOTICES FROM EUROPEAN UNION INSTITUTIONS, BODIES, OFFICES AND
AGENCIES

COUNCIL

Notice for the attention of the persons and entities to which the restrictive measures provided for

in Council Decision 2010/413/CFSP, as amended by Council Decision 2012/829/CFSP, and in

Council Regulation (EU) No 267/2012, as implemented by Council Implementing Regulation (EU)
No 1264/2012 concerning restrictive measures against Iran apply

(2012/C 398/03)

COUNCIL OF THE EUROPEAN UNION,

The following information is brought to the attention of the persons and entities that appear in Annex II to
Council Decision 2010/413/CFSP, as amended by Council Decision 2012/829/CFSP (!), and in Annex IX to
Council Regulation (EU) No 2672012, as implemented by Council Implementing Regulation (EU) No
1264/2012 (%) concerning restrictive measures against Iran.

The Council of the European Union has decided that the persons and entities that appear in the above-
mentioned Annexes should be included in the list of persons and entities subject to the restrictive measures
provided for in Decision 2010/413/CFSP and in Regulation (EU) No 267/2012 concerning restrictive
measures against Iran. The grounds for designations of those persons and entities appear in the relevant
entries in those Annexes.

The attention of the persons and entities concerned is drawn to the possibility of making an application to
the competent authorities of the relevant Member State(s) as indicated in the web-sites in Annex X to
Regulation (EU) No 267/2012, in order to obtain an authorisation to use frozen funds for basic needs or
specific payments (cf. Article 26 of the Regulation).

The persons and entities concerned may submit a request to the Council, together with supporting docu-
mentation, that the decision to include them on the above-mentioned list should be reconsidered, to the
following address:

Council of the European Union
General Secretariat

DG C — Coordination Unit
Rue de la Loi/Wetstraat 175
1048 Bruxelles/Brussel
BELGIQUE/BELGIE

The attention of the persons and entities concerned is also drawn to the possibility of challenging the
Council’s decision before the General Court of the European Union, in accordance with the conditions laid
down in Article 275, second paragraph, and Article 263, fourth and sixth paragraphs, of the Treaty on the
Functioning of the European Union.

() OJ L 356, 22.12.2012, p. 71
0O

() O] L 356, 22.12.2012, p. 55
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EUROPEAN COMMISSION

Euro exchange rates (')
21 December 2012
(2012/C 398/04)

1 euro =
Currency Exchange rate Currency Exchange rate

UsD US dollar 1,3209 AUD Australian dollar 1,2662
JPY Japanese yen 110,99 CAD  Canadian dollar 1,3090
DKK  Danish krone 7,4612 | HKD  Hong Kong dollar 10,2371
GBP Pound sterling 0,81420 NZD New Zealand dollar 1,6029
SEK Swedish krona 8,5945 SGD  Singapore dollar 1,6126
CHF Swiss franc 1.2077 KRW South Korean won 1 421,45
ISK leeland kréna ZAR South African rand 11,3067
NOK Norwegian krone 7 3155 CNY Chinese yuan renminbi 8,2311

HRK Croatian kuna 7,5370
BGN Bulgarian lev 1,9558 ) )

IDR Indonesian rupiah 12 758,09
CZK Czech koruna 23,189 MYR  Malaysian ringgit 4,0430
HUF Hungarian forint 287,20 PHP Philippine peso 54,300
LTL Lithuanian litas 3,4528 RUB Russian rouble 40,5950
LVL Latvian lats 0,6964 THB Thai baht 40,459
PLN Polish zloty 4,0645 BRL Brazilian real 2,7360
RON Romanian leu 4,4473 MXN  Mexican peso 17,0072
TRY Turkish lira 2,3709 INR Indian rupee 72,7490

(") Source: reference exchange rate published by the ECB.
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(notified under document C(2012) 2559)

(Only the French text is authentic)

(Text with EEA relevance)

(2012/C 398/05)

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union, and in particular the first subparagraph of Article 108(2)
thereof (1),

Having regard to the Agreement on the European Economic
Area, and in particular Article 62(1)(a) thereof,

Having called on interested parties to submit their comments
pursuant to the provisions cited above (?) and having regard to
their comments,

Whereas:

I. PROCEDURE

By letter dated 13 June 2007, the Commission notified
France of its decision to initiate the formal investigation
procedure laid down in Article 88(2) of the EC Treaty
against ‘regulated tariffs for the sale of electricity’ (here-
inafter referred to as ‘standard tariffs) and ‘regulated tran-
sitional market adjustment tariffs’ (hereinafter referred to
as ‘return tariffs), in each case with respect to their
yellow and green components, as regards their appli-
cation after 1 July 2004 to non-household customers
other than small businesses. This procedure does not
cover the rules and tariffs applicable to household
customers and to small businesses (blue’ tariffs).

The Commission’s decision to open the formal investi-
gation procedure was published in the Official Journal of
the European Union (3). The Commission invited interested
parties to submit their comments on the aid at issue.

The Commission received comments on this subject
from interested parties. It forwarded them to France,
allowing it the possibility to comment on them, and
received its comments by letter dated 31 January 2008.

(") With effect from 1 December 2009, Articles 87 and 88 of the EC

Treaty have become Articles 107 and 108, respectively, of the Treaty
on the Functioning of the European Union (TFEU). The two sets of
provisions are, in substance, identical. For the purposes of this
Decision, references to Articles 107 and 108 of the TFEU should
be understood as references to Articles 87 and 88, respectively, of
the EC Treaty, where appropriate. The TFEU has also introduced
certain changes in terminology, such as the replacement of ‘Com-
munity’ by ‘Union’, ‘common market’ by ‘internal market’ and ‘Court
of First Instance’ by ‘General Court’. The TFEU terminology is used
in the present Decision.

() O] C 164, 18.7.2007, p. 9 and O] C 96, 25.4.2009, p. 18.
() O] C 164, 18.7.2007, p. 9.

S

(8)

Under its investigation of the measures at issue, the
Commission examined Article 166 of Law No 2008-
776 of 4 August 2008 (¥, which entered into force on
6 August 2008. This measure amended Article 30-1 of
amended Law No 2004-803 of 9 August 2004 (°), which
introduced the return tariffs system.

By letter dated 10 March 2009, the Commission notified
France of its decision to extend the scope of the formal
investigation procedure (°) to the return tariffs system as
it resulted from the amendments introduced by
Article 166 of Law No 2008-776. The Commission
considered in fact that the green and yellow components
of the return tariffs system, as amended by Article 166 of
Law No 2008-776, still included State aid in favour of
final non-household consumers other than small busi-
nesses, as was also the case before the amendment.

France presented comments concerning the extension of
the procedure on 16 April 2009, then responded to the
comments by third parties on 21 October 2009.

On 15 September 2009, the French Prime Minister
informed the Commissioners responsible for competition
and energy of the commitments that France was
prepared to undertake under the present procedure.
The Commissioners responsible replied by letter dated
the same day.

On 12 January 2012, the French Prime Minister notified
the Commissioners responsible for competition and
energy of the additional commitments that France was
prepared to undertake under the present procedure. The
Commissioners responsible replied by letter dated the
same day.

I[I. DETAILED DESCRIPTION OF THE AID

This section describes the legislative and regulatory
framework applicable to the two regulated tariffs
systems covered by this procedure, the method by
which they are financed and the trend in the tariffs in
relation to market price references. Finally, this trend will
be reinserted in the specific context of the French elec-
tricity market and the structural reforms implemented to
make it more competitive.

(*) JORF No 181, 5.8.2008, p. 12471.

() JORF No 185, 11.8.2004, p. 14256.
() O] C 96, 25.4.2009, p. 18.
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(10) In the present Decision, the tariff measures covered by

this procedure will be described in substance. As regards
the details and publication references of the regulatory
instruments governing them, reference is made to the
decision to initiate the formal investigation procedure
and the decision to extend this procedure.

Legislative framework applicable to the regulated tariffs for the
sale of electricity in France and eligibility of customers

(11)  The operation of the electricity sector in France is

regulated by Law No 2000-108 of 10 February 2000
on the modernisation and development of the public
electricity service (loi n® 2000-108 du 10 février 2000
relative a la modernisation et au développement du service
public de Télectricité) (1).

(12) In France, final electricity consumers can purchase their

electricity through two main channels, the ‘free market’
and the ‘regulated market'.

(13)  Until 1 July 2007, two categories of final consumers co-

existed: ‘eligible’ customers and ‘non-eligible’ customers.
The eligible customers are those benefiting from the right
to conclude an electricity supply contract with a supplier
of their choice at a freely established price. Pursuant to
Directive 2003/54/EC of the European Parliament and of
the Council of 26 June 2003 concerning common rules
for the internal market in electricity and repealing
Directive 96/92/EC (?), all non-household customers (%)
have been eligible since 1 July 2004 and all household
customers — since 1 July 2007.

(14 In France, every eligible customer, for each of its

consumption sites, is free as to whether or not to
exercise its right of eligibility, i.e. to claim its right to
conclude a contract for the supply of electricity at a price
freely established with a supplier of its choice, whether or
not this supplier is an incumbent already operating in the
French market before its liberalisation. The free market
concerns the eligible customers that exercised their right
of eligibility. On the free market, the final price paid for
the electricity consumed includes a ‘supply’ component
and a ‘network’ component. The ‘supply’ component,
intended for the supplier, is the result of free negotiation
between customer and supplier and corresponds to the
supplier's costs of procurement and commercialisation,
plus its profit margin. The ‘network’ component
corresponds to the costs of electricity transmission and
network use (charge for the use of the public electricity

(") JORF No 35, 11.2.2000, p. 2143. This Law has been amended on

several occasions, the last time by Law No 2007-290 of 5 March
2007 introducing the enforceable right to housing and laying down
various measures in favour of social cohesion (loi n® 2007-290 du
5 mars 2007 instituant le droit au logement opposable et portant diverses
mesures en faveur de la cohésion sociale) (JORF No 55, 6.3.2007,
p. 4190).

OJ L 176, 15.7.2003, p. 37, now replaced by Directive 2009/72/EC
of the European Parliament and of the Council (O] L 211,
14.8.2009, p. 55).

Article 2(11) of Directive 2003/54/EC defines non-household
customers as any natural or legal persons purchasing electricity
which is not for their own household use. This definition includes
producers and wholesale customers.

(16)

(17)

(18)

(19)

(20)

networks (Tarif d'Utilisation des Réseaux Publics d’Electricité),
hereinafter: ‘TURPE). The amount of the ‘network’
component is regulated by the State and is transferred
to the operators of the electricity transmission and
distribution networks.

The regulated market concerns the eligible customers that
decided not to exercise their right of eligibility. On the
regulated market, the final consumers benefit from a
‘public electricity service’. The operation of this system
and the conditions of access to the public electricity
service are governed by Law No 2000-108 on the
modernisation and development of the public electricity
service, and especially by Articles 2, 4 and 22 thereof.

On the regulated market, the final consumers purchase
their electricity from a supplier designated by the State at
regulated prices, ie. the standard tariffs referred to in
recital 1. The State designates the suppliers responsible
for electricity distribution under the public electricity
service according to geographical areas under their
control. For about 95 % of French territory, this is the
enterprise Electricité de France (hereinafter referred to as
‘EDF). The other suppliers concerned are generally
known as ‘non-nationalised distributors’ or ‘local
distribution companies. EDF has its own electricity
generation branch. The local distribution companies, for
their part, usually procure their electricity from EDF, at
prices which in turn are regulated, known as ‘tariffs for
the transfer of electricity to non-nationalised distributors’.

Standard tariffs

Article 66 of Programme Law No 2005-781 of 13 July
2005 establishing energy policy priorities (loi n° 2005-
781 du 13 juillet 2005 de programme fixant les orientations
en matiére de politique énergétique) (*) assigned the right to
each eligible customer to benefit from the supply of
electricity at standard tariffs for all existing consumption
sites for which this right had not been previously
exercised by this customer or by another person.

This Article assigned the same right to eligible customers
for their new consumption sites, provided that they were
connected to the electricity distribution or transmission
networks before 31 December 2007.

In 2007, the deadline for eligibility of the consumption
sites newly connected to the distribution or transmission
networks for a right to the supply of electricity at
standard tariffs was extended until 1 July 2010. The
obligation to supply electricity at the standard tariffs to
customers benefiting from them is incumbent upon EDF
and the local distribution companies, according to the
geographical area in which the consumption site
concerned is located.

Article 66 of Law No 2005-781 was subsequently
amended. In the version resulting from the amendments
made by Law No 2008-66 of 21 January 2008 on

() JORF No 163, 14.7.2005, p. 11570
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(21)

(22)

(23)

regulated tariffs for electricity and natural gas (loi n°
2008-66 du 21 janvier 2008 relative aux tarifs réglementés
d'électricité et de gaz naturel) (), it extends the right to the
supply of electricity at standard tariffs:

(a) to any final consumer for the consumption of a site
for which the eligibility right was not exercised, either
by this consumer or by another person;

(b) to any final domestic consumer (household), for the
consumption of a site for which it had not itself
exercised its eligibility right, on condition of
applying before 1 July 2010;

(c) to any final domestic consumer for the consumption
of a site for which it has exercised its eligibility right
for more than six months, on condition of applying
before 1 July 2010;

(d) to any final non-domestic consumer with subscribed
capacity equal to or below 36 kilovolt amperes for
the consumption of a site for which it has not
exercised its eligibility right itself, on condition of
applying before 1 July 2010.

The legislative and regulatory framework applicable
provides that the standard tariffs are defined in
accordance with categories based on the intrinsic char-
acteristics of the supplies, depending on the costs of
these supplies. In addition, the decisions relating to the
standard tariffs are taken jointly by the Ministers for the
Economy and for Energy, having consulted the Energy
Regulatory Commission (Commission de régulation de
Iénergie) (hereinafter referred to as ‘the CRE’), based on
the analysis of the technical costs and general accounts of
the operators. The trend in standard tariffs is established
each year and must reflect the variation in the electricity
production cost, consisting of investment costs and
operating costs for the installed production capacity
and the transmission and distribution networks, as well
as fuel costs. The electricity pricing system must reflect
the costs of production and distribution of this energy to
users.

The standard tariffs are integrated prices which include
the price of the supply of electricity and all the costs of
electricity transmission and network use. They are
segmented by user categories into ‘tariff options’. The
tariff options depend on parameters such as the power
for connection purposes, the duration of use or the peak
cut-off option of the user. Some customers may be
covered by several tariff options and must then choose
between them.

The tariff options are combined in three large categories,
known as ‘blue’, ‘yellow’” and ‘green’ tariffs. Between 2009
and 2011, the yellow tariffs and the green tariffs were
applied to about 300 000 and 100 000 consumption
sites, respectively.

— The blue tariffs apply to consumption sites with
subscribed capacity equal to or less than 36

(') JORF No 18, 22.1.2008, p. 1122.

kilovolt amperes. These tariffs, which are not covered
by the present procedure, correspond in general to
household customers and to small sites of non-
household customers.

— The yellow tariffs apply to consumption sites with
subscribed power of between 36 and 250 kilovolt
amperes. These tariffs correspond in general to
medium-sized consumption sites of non-household
customers.

— The green tariffs apply to consumption sites with
subscribed power in excess of 250 kilovolt
amperes, and which are connected either to a
distribution network or directly to the transmission
network. These tariffs correspond in general to large
consumption sites of non-domestic customers (?).

Introduction of return tariffs

(24)  Article 15(V) and Article 16 of Law No 2006-1537 of
7 December 2006 on the energy sector (loi n® 2006-
1537 du 7 décembre 2006 relative au secteur de I'énergie) ()
changed this state of affairs by introducing the return
tariffs system (*). This system allows final consumers
supplied by the free market to revert to a regulated
price, under certain conditions.

(25) In its original version, applicable between 2004 and
2008, the return tariff system allowed any final
consumer supplied by the free market to ask its elec-
tricity supplier to replace the price clause of the supply
contract by a ‘return tariff’ set by the State, for a period
of two years from the application, with the other clauses
of the supply contract remaining unchanged (). To
benefit from the return tariff, a final consumer had to
have made a written application for this to its supplier by
1 July 2007.

(26)  Furthermore, Article 30-1 of Law No 2004-803 provided
that the return tariff ‘shall apply automatically to
contracts in progress from the date on which the appli-
cation is made’ and that ‘it shall also apply to contracts
concluded subsequently to the written application
referred to in paragraph 1 of this Section I, including
with another supplier’. Hence, if the supply contract of
a final consumer which had applied to benefit from the
return tariff expired during the two years following the

() The terms ‘large sites, ‘medium-sized sites and ‘small sites’

correspond to the segmentation traditionally used by the CRE in
its publications.
(’) JORF No 284, 8.12.2006, p. 18531.
(%) These measures inserted Articles 30-1 and 30-2 in Law No 2004-
803 of 9 August 2004 on the public electricity and gas service and
on the electricity and gas companies, which introduce and regulate
the return tariffs system (loi n° 2004-803 du 9 aout 2004 relative au
service public de Télectricité et du gaz et aux entreprises électriques et
gazieres).
Source: ‘Note interprétative sur la mise en ceuvre du tarif réglementé
transitoire d’ajustement du marché (Explanatory note on the imple-
mentation of the regulated transitional market adjustment tariff,
Ministry of the Economy, Finance and Industry, available from:
http:/[www.industrie.gouv.fr/energie/electric/note-interpretative-tarif
retour.pdf (site visited on 9 February 2009).

—
5


http://www.industrie.gouv.fr/energie/electric/note-interpretative-tarif_retour.pdf
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(27)

(28)

(29)

initial application, this consumer could apply to any elec-
tricity supplier agreeing to conclude a supply contract
with it for this supplier to supply it at the return rate
until the end of this two-year period.

It resulted from the provisions governing the return
tariffs system that:

(@) any final consumer that had not asked to benefit
from the return tariffs system for a given
consumption site before 1 July 2007 could no
longer benefit from this system for the same site
beyond 1 July 2007;

(b) no further final consumer at all could benefit from
the return tariffs system beyond 1 July 2009.

Like the standard tariffs, the return tariffs are integrated
prices which include the price of the supply of electricity
and all the costs of electricity transmission and use of the
transmission and distribution networks. The return tariff
may not exceed by more than 25 % the standard tariff
applicable to a consumption site with the same char-
acteristics.

The levels of return tariffs are set by ministerial decree,
by reference to the level of the standard tariff which
would be applicable to a consumer with the same char-
acteristics and which had not exercised its eligibility right.
As a result, the return tariffs follow the trend in the
standard tariffs. The Decree of 3 January 2007 setting
the level of the regulated transitional market adjustment
tariff (arrété du 3 janvier 2007 fixant le niveau du tarif
réglementé transitoire d'ajustement du marché) (') establishes
the following relative values:

— for the yellow tariff, 20 % more than the standard
tariff,

— for the green tariff, 23 % more than the standard
tariff.

Compensation mechanism and financing of the return tariffs

Pursuant to Article 30-2 of Law No 2004-803, electricity
suppliers which supply some of their customers at the
return tariff following a request made by them and which
establish that they are unable to generate or procure the
quantities of electricity necessary to supply these
customers at a price below the ‘supply’ component of
the return tariff, benefit from compensation. This
compensation covers the difference between, on the
one hand, the production cost of the supplier in
question or the price at which it procures electricity on
the wholesale market, taken into account within the limit
of a cap specific to it which is determined according to
the rules provided for by ministerial decree, and, on the
other hand, the income corresponding to the supplies in

() JORF No 4, 5.1.2007, p. 170.

(31)

(32)

(33)

question. Where appropriate, the production cost of a
supplier is assessed taking into account the production
cost of the ‘affiliated companies’ of this supplier estab-
lished within national territory. The costs compensated
are calculated on the basis of accounts kept by the
suppliers according to rules laid down by the CRE.
These accounts are audited at their expense and the
CRE can have them verified by an independent body of
its choice.

The detailed rules governing the compensation system
are laid down by Decree No 2007-689 of 4 May 2007
on the compensation of costs of the regulated transi-
tional market adjustment tariff (décret n® 2007-689 du
4 mai 2007 relatif a la compensation des charges du tarif
réglementé transitoire d'ajustement du marché) (3). The cap
mentioned in recital 30 is calculated by reference to
the prices observed on the French wholesale market in
order, according to the French authorities, to avoid
speculative behaviour and abuses. To start with, the cap
resulted from a mathematical formula laid down by
Ministerial Decree of 4 May 2007. This formula
defined the cap as a combination of mean prices
observed on the principal French power exchange
(Powernext) for annual, quarterly, monthly and daily
futures, baseload and peakload (%). It permitted only a
marginal adaptation of the cap to the specific character-
istics of each supplier concerned. It was amended by
Ministerial Decree of 22 December 2008, which refined
it so as to take better account in the calculation of the
cap of the existence of differences in production costs
depending on the consumption profile of the customers
supplied at the return tariff.

It results from Decree No 2007-689, as amended, that if
a supplier, directly or via affiliated companies, has means
of production at its disposal in France covering the entire
consumption of its final customers and its production
cost is below the French wholesale market prices, the
costs eligible for compensation are defined by reference
to these production costs and not in relation to the
prices observed on the wholesale market. In addition, if
these costs are below the ‘supply’ component of the
return tariffs, the supplier in question does not receive
any compensation. This is the case for EDF, which
supplies the bulk of the electricity volumes delivered
under the return tariffs system on the free market and
which has significant nuclear and hydroelectric
production capacities, the production costs of which
are below the ‘supply’ component of the return tariffs.

In so far as a supplier, directly or via affiliated companies,
does not have means of production at its disposal in
France covering the entire consumption of its final
customers, the compensation paid to it is determined,
within the limit of the cap referred to in recital 30, on
the basis of the prices observed on the wholesale market,
the quantities of electricity sold to final customers located
in France, the production costs associated with the means
of production which this supplier has at its disposal

() JORF No 105, 5.5.2007, p. 7952.

(®) The baseload futures correspond to a constant supply of electricity
during a given period (one year, one quarter, one month, one day).
The peakload futures correspond to electricity supplied between
8.00 and 20.00, apart from weekends.
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(34)

(35)

(36)

directly or via affiliated companies in France, and the
share in the quantities sold which was generated using
these means of production.

Furthermore, the costs of commercialisation associated
with the supply at the return tariff, subtracted from the
income associated with this supply, are also taken into
account in the calculation of the compensation. Finally,
the laws and regulations governing the compensation
mechanism do not provide for a profit margin for the
compensated suppliers.

The compensation is financed from the yield from two
compulsory contributions:

— a portion from the ‘contribution to the public elec-
tricity service’, which is payable by all customers and
was introduced by Article 5(I) of Law No 2000-108.
This portion is limited to an amount of EUR 0,55 per
MWh levied on the assessment basis of the
contribution to the public electricity service (*). It is
also limited by the fact that under Law No 2000-108,
it cannot cause the total amount of the contribution
to the public electricity service to exceed that which
was applicable on 9 December 2006, i.e. EUR 4,5 per
MWh. The Finance Law for 2011 provides henceforth
that the contribution to the public electricity service
as proposed by the CRE applies, although subject to
the limit of an increase of EUR 3 per MWh compared
to the previous year,

— a contribution payable by electricity generators
operating installations with a total installed capacity
exceeding 2 gigawatts. This contribution is based on
their previous year’s nuclear or hydroelectric power
generation. Initially limited to EUR 1,3 per MWh
generated by the nuclear and hydroelectric plants
with capacity exceeding 2 gigawatts, this contribution
was capped at EUR 3 per MWh in 2008.

The Law provides that the yield from these two
compulsory contributions is collected by the Deposit
and Consignment Office. The amount of compensation
to which each supplier concerned is entitled is calculated
by the CRE on the basis of declarations made to it by
these suppliers. The CRE forwards the result of these
calculations to the Deposit and Consignment Office
which makes the corresponding payments.

If the two compulsory contributions are insufficient to
pay the total compensation for a given year, the shortfall
to be collected is added to the amount of the charges to

(") The contribution to the public electricity service also finances other
costs, including the additional costs associated with the generation of
electricity from renewable resources (42,4 %), the additional costs
associated with the geographical averaging (35 %), the additional
costs associated with cogeneration (21 %) and the ‘social’ tariffs
(1,4 %) (CRE estimates for 2011).

(38)

(39)

(40)

(41)

(42)

be levied the following year. For instance, the charges to
be covered in 2011 consist of the estimated charges for
2011 amounting to EUR 3,4 billion and the balance for
2009 amounting to EUR 1,4 billion, which comes to a
total of EUR 4,8 billion. To be able to meet these charges
in full, the contribution to the public electricity service
should have amounted in 2011 to EUR 12,9 per MWh,
of which EUR 9,3 per MWh to cover the charges for
2011 and EUR 3,6 per MWh to finance the balance for
2009. However, the contribution to the public electricity
service was established in 2011 at EUR 7,5 per MWh,
generating an estimated compensation deficit for EDF for
2011 of EUR 2 billion, to which is added that of 2010
estimated at EUR 1 billion.

Amendments introduced by Article 166 of Law No 2008-
776 of 4 August 2008 to modernise the economy (loi n°
2008-776 du 4 aott 2008 de modernisation de I'éco-
nomie)

Article 166 of Law No 2008-776 amended Article 30-1
of Law No 2004-803, thereby enabling any final
consumer with a consumption site already supplied
with electricity under the return tariffs system to
continue to benefit from return tariffs for this site until
30 June 2010, whereas originally the final consumer
could benefit from them only for a two-year period
ending no later than 30 June 2009.

Moreover, Article 166 of Law No 2008-776 enabled any
final consumer to submit an application, up to 30 June
2010, whereas previously the applications to benefit
from the return tariffs system could no longer be
accepted after 1 July 2007.

On the other hand, it provided that a final consumer
which had renounced the benefit of return tariffs for
the supply of a site could no longer request to benefit
from them again for the supply to this site.

Finally, it provided that no final consumer could benefit
from the return tariffs system after 30 June 2010.

Trend in regulated standard and return tariffs in relation to
market prices

Since 1 January 2004, the standard tariffs and, since
2006, the return tariffs have been revised annually by
ministerial decrees. The structure of the tariff system,
i.e. the set of tariff options and versions offered to the
various final consumers depending on their power for
connection purposes and their consumption profiles,
has essentially remained unchanged since 2004. The
various revisions of the level of standard and return
tariffs have taken the form of an average increase
defined specifically for each of the major categories of
tariff options and then broken down for each tariff
option and version.
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Table 1

Standard and return tariffs (EURMWh net of tax) from
1 January 2004 to 1 January 2012 (')

EURMWh SFandard SFandard Return tariff [ Return tariff
tariff yellow | tariff green |  yellow green
1 January 2004 68,5 51,3 Did not Did not
exist exist
15 August 2006 69,3 51,6 Did not Did not
exist exist
16 August 2007 70,3 52,4 84,4 64,7
15 August 2008 72,8 55,3 87,3 68
15 August 2009 76,3 58,1 91,6 71,5
15 August 2010 79,7 61,3 95,6 75,4
1 January 2012 82,9 63,5 No No longer
longer exists
exists

(43)  On the free market, the prices were more or less stable
between EUR 30 and EUR 35 per MWh during 2004,
then increased steadily in 2005 to reach over EUR 50
per MWh at the end of 2005. During 2006, prices fluc-
tuated between EUR 50 and EUR 60 per MWh, with a
mean of approximately EUR 55 per MWh. Until
7 December 2006, on the free market, prices
movements were independent of the level of the
standard tariffs, in so far as a final consumer supplied
on the free market could not revert to the regulated
market if the price it obtained on the free market was
higher than the standard tariffs.

(44)  According to the information supplied by the CRE (?), it
appears that the prices of futures on the wholesale
market fluctuate far more than the return tariffs and
were well above the ‘supply’ component of the green
and yellow return tariffs during the first three quarters
of 2008. The prices of the annual baseload contracts for
2009 amounted to EUR 85,6 per MWh at 30 September
2008. The price of annual peakload contracts for 2009,
on the other hand, amounted to nearly EUR 120 per
MWh at the same date. The French authorities pointed
out that, during the first half of 2008, the prices of
annual baseload contracts on Powernext rose from EUR
60 to EUR 80 per MWh, peaking at over EUR 90 per
MWh.

(45) In 2009, electricity prices fell, as a consequence of the
unfavourable economic climate and the fall in fossil fuel

(") Tariffs based on the CRE opinions on the decrees concerning the
selling price of electricity.

() See, for example, the CRE's I'Observatoire des marchés de T'électricité et
du gaz — troisiéme trimestre 2008, p. 22, available at: http:/[www.cre.
fr/fr/marches/observatoire_des_marches

prices. The CRE, in its report on the functioning of the
market dated 21 December 2009 (3), stated that the
tutures products had fallen by about 50 % since 2008.
At 30 June 2009, the prices of the annual baseload
contract for 2010, at less than EUR 60 per MWh,
reverted to the valuation levels of early 2007. This
trend is to be found in all the futures products,
including the monthly and quarterly products.

(46)  These market prices are supply prices, i.e. net of costs of
transmission and network use. To be able to compare
them to the tariffs, which are integrated prices, it is
necessary to subtract from these tariffs the portion
corresponding to the transmission and network use, to
retain only the part corresponding to the supply of elec-
tricity. According to the Paris Chamber of Commerce
and Industry, the costs of transmission and use of the
electricity supplied represents between 30 % and over
50 % of the total electricity price depending on the
subscribed capacity and the voltage (*). The company
POWEQ for it part estimates the share of transmission
costs at nearly 45% of the tariff for a business
customer (°).

(47)  In the light of the above and the decision to initiate the
procedure, table 2 presents the trend in the value of the
supply component of the standard and return tariffs, i.e.
with the subtraction of the portion of the costs of trans-
mission and network use from the total electricity price
in the tariffs between January 2004 and January 2012.
For the purposes of assessing the existence of a possible
economic advantage for the beneficiaries of the tariffs in
question, it is appropriate to compare the ‘supply’
component with the market prices available during the
period as described in recitals 43 to 45; this comparison
will be made in recitals 109 and 110.

Table 2

Supply component of the standard and return tariffs
(EUR/MWh net of tax) from 1 January 2004 to 1 January

2012 (%)
‘Supply’ ‘Supply’ ‘Supply’ ‘Supply’
EUR component | component | component | component
of yellow | of green | of yellow [ of green
tariff tariff return tariff | return tariff
1 January 2004 na. na. na. na.
15 August 2006 37,1 33,8 n.a. n.a.

() Available at: http:/[www.cre.fr/documents/publications/rapports-

thematiques/fonctionnement-des-marches-de-gros-de-l-electricite-et-
du-gaz-naturel/consulter-le-rapport

(*) http://www.environnement.ccip.fr/energie/electricite/reseau-transport-
electricite.htm

() Source: POWEO, cited by Company news. http:/[www.
companynewsgroup.com/imprimer.asp?co_id=111260

(%) Tariffs based on the CRE opinions on the decrees relating to the
electricity selling price.


http://www.cre.fr/fr/marches/observatoire_des_marches
http://www.cre.fr/fr/marches/observatoire_des_marches
http://www.cre.fr/documents/publications/rapports-thematiques/fonctionnement-des-marches-de-gros-de-l-electricite-et-du-gaz-naturel/consulter-le-rapport
http://www.cre.fr/documents/publications/rapports-thematiques/fonctionnement-des-marches-de-gros-de-l-electricite-et-du-gaz-naturel/consulter-le-rapport
http://www.cre.fr/documents/publications/rapports-thematiques/fonctionnement-des-marches-de-gros-de-l-electricite-et-du-gaz-naturel/consulter-le-rapport
http://www.environnement.ccip.fr/energie/electricite/reseau-transport-electricite.htm
http://www.environnement.ccip.fr/energie/electricite/reseau-transport-electricite.htm
http://www.companynewsgroup.com/imprimer.asp?co_id=111260
http://www.companynewsgroup.com/imprimer.asp?co_id=111260
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‘Supply’ ‘Supply’ ‘Supply’ ‘Supply’
EUR component | component | component | component
of yellow | of green | of yellow | of green
tariff tariff return tariff | return tariff
16 August 2007 38,2 34,7 52,1 46,9
15 August 2008 42,4 38,9 59 51,6
15 August 2009 43,7 41,1 62,5 54,5
15 August 2010 46,1 43,7 62 57,8
1 January 2012 46,1 443 No No longer
longer exists
exists

(50)

Specific situation of the French electricity market

The French electricity market possesses specific character-
istics within the Union. Only one undertaking, EDF,
holds 87 % of the electricity generation capacity in
mainland France, all sources together and especially
nuclear and hydroelectric power (!). Consequently, EDF
(or, to a minimal extent, the local distribution
companies) retains a market share in France which
exceeds 85% and remains predominant for all
customer segments, whether private individuals, small
and medium-sized enterprises or major customers.
Hence, according the CRE’s market observatory for the
third quarter of 2011, only 7 % of the sites (and 35 % of
total consumption) are supplied at market conditions
(18 % for large non-household sites, 15 % for small
non-household sites and 5% to 6% for the other
sites), with the remaining 93 % being supplied at the
regulated tariffs. The vast majority of the sites benefiting
from regulated tariffs are EDF customers.

In particular, EDF provides 100 % of nuclear power
production, which, on a stable basis, accounts for over
75 % of the total electricity generated in France, on
account of the number of its nuclear power stations.
Moreover, EDF operates the main hydroelectric power
concessions, whereas the development of new hydro-
electric capacity comes up against natural limits. The
nuclear power stations constructed before the liberali-
sation of the markets at Union level are very standardised
(essentially the same technology for levels corresponding
to the various installed capacities: 900 MW to
1 600 MW) — and therefore conducive to economies
of scale in the field of maintenance, investment,
training and staff allocation, etc. — and largely
depreciated, with average production costs well below
those of the other traditional technologies.

In fact, nuclear energy has a total cost structure char-
acterised by the scale of the fixed costs (such as the
depreciation of the power stations, costs of waste

(") Decision of the competition authority No 11/D-09 of 8 June 2011.

(53)

processing and storage, costs of decommissioning) and
by relatively low variable costs (mainly fuel). As illus-
tration, the total costs of the electricity generated in
Europe from natural gas (EUR 68 per MWe) and coal
(EUR 61 per MWe) are 76% and 59 % higher
respectively than those of nuclear power (EUR 39 per
MWe). In addition, the variable costs of fuel are even
more decisive than the total costs for the price
formation on the wholesale market based on the
marginal cost of electricity. These variable costs
represent on average 28 % of the total costs for coal-
fired power stations, 70 % for gas-fired power stations
and only 16 % for the nuclear fuel cycle ().

Therefore, as regards the French market, the CRE
estimated in 2011 the price which would remunerate
the long-term economic operating conditions of the
installed nuclear capacity of EDF at between EUR 36
and EUR 39 per MWh, with the operating costs
amounting to EUR 25 per MWh (}). The fact that
nuclear power is available with such a divergence in
marginal costs gives EDF a very significant advantage in
relation to a competitor producing electricity from
thermal or renewable resources.

On account of the interconnection with the neighbouring
Member States, the wholesale price of electricity in
France is established at regional level (France/Germany/
Benelux network). It is therefore largely determined, at a
level higher than that of nuclear energy, by the operating
cost of the gas-fired and coal-fired power stations, which
gives a competitive advantage to nuclear energy in the
form of a regular income in the price setting. No actual
or potential competitor benefits from similar conditions
and would be able, before several decades have passed, to
equip itself with installed capacity at low cost repre-
senting a significant fraction of the installed capacity of
EDF's nuclear and hydroelectric power stations.

Exchange of correspondence between the Commission and the
French authorities

Given this situation, on 15 September 2009, the French
Prime Minister, on the one hand, and the Competition
and Energy Commissioners, on the other, exchanged
correspondence concerning the principles for a plan to
reform the French electricity market, providing in
particular for:

(a) the rapid abolition of the return tariffs and the more
gradual abolition of the regulated tariffs for large and
medium-sized enterprises, with the objective of
abolition in full by 2015;

(?) See ‘Coits prévisionnels de production d'électricité, AEN-IEA,

Edition 2010, median values with 5 % discounting.
(}) CRE opinion of 5 May 2011, p. 5.
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(b) a system of ‘regulated access to existing nuclear
power’ consisting of obliging EDF to sell at a
regulated price, based on costs, part of its nuclear
power production (in the order of 25 %, with a cap
of 100 TWh) to its competitors on the electricity
retail market in order to boost competition within
this market. EDF's competitors would in this way be
able to make offers at prices comparable to those
which EDF can offer, which should allow effective
competition and render it superfluous to maintain
regulated tariffs.

Reform of the French electricity market

In order to give substance to the commitments entered
into by France, the French Government appointed a
committee of experts, chaired by Mr Paul Champsaur,
responsible for making proposals for the organisation
of the electricity market. Its proposals laid the foun-
dations for Law No 2010-1488 on the new organisation
of the electricity market (loi n° 2010-1488 portant
nouvelle organisation du marché de Iélectricité), which was
passed on 7 December 2010 (') and its implementing
Decree No 2011-466 of 28 April 2011 (3).

Law No 2010-1488 specifies that the return tariffs are to
be abolished as of 1 July 2011, whereas the yellow and
green standard tariffs are to be abolished in 2015. Law
No 2010-1488 also amended Law No 2000-108 of
10 February 2000 on the modernisation and devel-
opment of the public electricity service (loi n® 2000-
108 du 10 février 2000 relative a la modernisation et au
développement du service public de I'électricité) by including in
it an Article 4-1 providing that as of 1 July 2011, for a
period of 15 years, the alternative electricity suppliers are
entitled to regulated access to existing nuclear power for
a total volume not exceeding 100 TWh, ie. about 25 %
of the existing production of the nuclear power stations.
The price of regulated access to existing nuclear power
was fixed initially by the government after consulting the
CRE. Article 4-1(VII) provides that in order to ensure fair
remuneration for EDF, the price must be representative
of the economic conditions of the electricity generation
of its nuclear power stations over the duration of the
mechanism. The price of regulated access to existing
nuclear power must take account of the following
factors:

(a) remuneration of the capital taking into account the
nature of the activity;

(b) the operating costs;

(c) the investment costs for maintenance or necessary
for the extension of the period of authorisation to
operate;

(d) the estimated costs associated with long-term nuclear
expenses.

(') JORF No 0284, 8 December 2010, p. 21467.
() JORF No 0100, 29 April 2011, p. 7472.

(56)

(58)

(59)

(60)

The price of regulated access to existing nuclear power
was established by Decree of the Minister for Energy in
May 2011 at EUR 40 per MWh from 1 July 2011, in
order for a consumer benefiting from the return tariff at
30 June 2011 to be able subsequently to be proposed a
market offer based on the (wholesale) access price at the
same retail price level. By a separate Decree, the price of
regulated access to existing nuclear power for 2012 was
set at EUR 42 per MWh (}). The government indicated
that the price level adopted for 2011 resulted from the
need to ensure continuity, at wholesale price level, with
the return tariff. For 2012, the government justified the
price level by proactively taking into account essential
investments to reinforce the security of nuclear power
stations following the Fukushima accident.

From 8 December 2013, the price of regulated access to
existing nuclear power will be established by the CRE. A
Decree in Council of State is to specify the conditions
under which the prices of access will be established by
the CRE.

The first period of delivery of regulated access to existing
nuclear power started on 1 July 2011. Thirty-two
suppliers signed a framework agreement with EDF and
61,3 TWh of regulated access to existing nuclear power
were to be delivered between 1 July 2011 and 30 June
2012. For 2011, a volume of 84,4 % of regulated access
to existing nuclear power is allocated to EDF's competitor
suppliers. This volume represents the share of existing
nuclear production in total consumption of final
consumers in mainland France.

In January 2012, a further exchange of correspondence
between the French Prime Minister, on the one hand, and
the Competition and Energy Commissioners, on the
other, specified France's commitments on two additional
points:

— the decisions taken after summer 2012 on the
regulated tariffs will enable the gap between the
sum of the costs and the regulated tariff to be
narrowed compared to 2012 and then each year
compared to the previous year,

— the price level for regulated access to existing nuclear
power will not change until the decree establishing
the method of calculating the price of regulated
access to existing nuclear power enters into force,
with the publication of the decree being scheduled
for no later than 7 December 2013.

[I. SUMMARY OF THE DOUBTS EXPRESSED BY THE
COMMISSION IN ITS DECISIONS TO INITIATE AND
EXTEND THE PROCEDURE

In its decisions to initiate then extend the investigation
procedure, the Commission had considered that the

(}) Decrees published in JORF No 0117, 20 May 2011, p. 8792 and

p. 8793.
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green and yellow regulated standard tariffs and the return
tariffs were attributable to the French State since they had
been introduced and revised by laws or regulations
adopted by it. These tariffs involved resources under
the control of the State, whether these were EDF
resources, under State control, or specific contributions
under the control of an entity, the Deposit and
Consignment Office, designated by the State.

Since the regulated tariffs conferred an economic
advantage compared to the market prices in favour of
businesses supplied with electricity at these tariffs and
present in all economic sectors open to competition
and trade between Member States, it appeared that the
tariffs could be treated as aid schemes which may distort
competition and affect trade between Member States
within the meaning of Article 107(1) of the TFEU.

In these decisions, the Commission had also expressed
doubts concerning the compatibility of the standard
tariffs and return tariffs with the internal market.

It considered in particular that the derogations provided
for in Article 107(2) of the TFEU did not seem to apply,
as the aid is not granted to individual consumers, is not
intended to make good the damage caused by natural
disasters or exceptional occurrences and is not granted
to the economy of certain areas of the Federal Republic
of Germany affected by the division of Germany.

The derogations provided for in Article 107(3)(a), (b) and
(d) of the TFEU did not seem to be applicable either. In
fact, in the absence of exceptional circumstances which
did not appear to be met here, Article 107(3)(a) does not
authorise operating aid. In addition, the aid is not
intended to promote the execution of an important
project of common European interest or to remedy a
serious disturbance in the economy of a Member State,
or to promote culture and heritage conservation.

Article 107(3)(c) of the TFEU provides for the possibility
to authorise aid to facilitate the development of certain
economic activities or of certain economic areas, where
such aid does not adversely affect trading conditions to
an extent contrary to the common interest. The
Commission noted that the aid in question could not
be authorised in the light of the guidelines and
frameworks explaining its application of the provisions
of this Article.

The Commission had also expressed doubts as to
whether these tariffs, applicable to medium-sized and
large enterprises, can constitute compensation for
supplying a service of general economic interest within
the meaning of Article 106(2) of the TFEU.

In its decision to extend the procedure, the Commission
had considered that the doubts expressed in the decision
to initiate the procedure of 2007 concerning the
compatibility with the internal market of the element
of State aid initially included in the return tariffs

(68)

(69)

(70)

(71)

system also applied for the aid element contained in this
return tariffs system as amended by Article 166 of Law
No 2008-776.

IV. COMMENTS BY INTERESTED PARTIES

Several interested suppliers and customers notified the
Commission of their comments.

Suppliers

POWEO, by letter dated 14 August 2007, states that it
shares the Commission’s view concerning the existence
of State aid. Concerning the existence of an advantage,
the enterprise confirms that the standard tariffs constitute
an advantage in relation to the procurement conditions
on the wholesale market, in relation to the return tariff
and in relation to the commercial offers of EDF. The
return tariffs constitute an advantage in relation to the
procurement conditions on the wholesale market.
Regarding selectivity, POWEO adds that exercising the
right of eligibility to the market tariff is irreversible (the
customer can no longer revert to the regulated tariff). In
addition, the standard and return tariffs favour the enter-
prises consuming electricity to the detriment of other
energy sources. By letter dated 25 June 2009, which is
part of its comments on the decision to extend the
procedure, POWEO supplied additional information on
the way in which its price offers were structured.

ENEL, in a letter dated 21 September 2007, considers
that the incumbents’ tariffs are too low, that the return
tariffs seriously disadvantage alternative operators. The
enterprise adds that the new sites were entitled to the
incumbents’ tariffs despite the opinion of the French
Council of State on the subject. By letter dated 27 May
2009, ENEL adds that the green and yellow regulated
tariffs are lower than the market tariffs and have not
followed the variations in the latter, stifling the devel-
opment of any competition. In addition, the compen-
sation provided for in favour of suppliers under the
return tariff system is insufficient, increasing the
advantage involved for customers. Finally, the return
tariff does not allow suppliers to cover their production
and commercialisation costs or to provide sufficient
return on capital employed. It has prevented the devel-
opment of competition in the French market.

Electrabel, by letter dated 19 September 2007, considers
that the aid provides an advantage to certain electricity
suppliers. The compensation paid to certain suppliers
does not depend on the difference in turnover between
the contract price and the return tariff, but is calculated
according to the supplier’s procurement costs. There is
therefore no correlation between the loss of income
suffered by the supplier and the compensation received,
which is nevertheless supposed to cover this loss of
earnings. Regarding the existence of a service of general
economic interest allegedly to be performed by the
customers which are the true beneficiaries of the return
tariff, Electrabel considers that this is not proven. In its
letter dated 26 June 2009, Electrabel adds that the return
tariff leads to the drawing up of uniform offers by the
electricity suppliers and prevents them from being
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creative. Almost all the sites of Electrabel's customers
have asked to benefit from the return tariff. The return
tariff has led to alternative suppliers gradually being
squeezed out in favour of EDF as, with equal tariffs,
customers often prefer the latter. Electrabel considers
that there is an advantage for electricity suppliers at the
expense of other forms of energy, such as natural gas. As
regards the return tariff, it is selective in so far as the
possibility to benefit from it depends on the date of
eligibility of the site, which in turn depends on the size
of the site.

An enterprise having requested confidentiality considers
that the regulated tariffs constitute State aid in favour of
EDF, as the blue tariff is higher than the market tariff. As
EDF benefits from a de facto monopoly for the appli-
cation of these tariffs, it is placed in a privileged
position. One of the subsidiaries of this enterprise was
prevented from entering the French market on account
of the return tariffs. Market entry was already difficult on
account of the level of the wholesale tariffs and other
costs (in particular the tariff for network access) for
customers benefiting from green and yellow tariffs. The
return tariff was creating a supplementary difficulty, on
account of its level.

Customers

In its comments dated 13 August 2007, Uniden (Union
des industries utilisatrices d'énergie) considers that the
imperfect market operation makes regulated tariffs
necessary. The transitional tariffs are not State resources
as they allow alternative operators to have access to the
nuclear and hydroelectric power which is not at their
disposal whilst ensuring that the costs of the
incumbent operators are covered. Selectivity cannot be
demonstrated as the structure of the tariffs corresponds
to that of the real costs per customer category.

On 28 May 2009, in its comments on the decision to
extend the procedure, Uniden challenges the Commis-
sion’s analysis concerning the selectivity of the tariffs,
as it does not take into account the differences in costs
of supply between the customer segments. The
distinction between the application of the return tariff
during the contract and signing a contract directly at
the return tariff, although apparently logical, appears in
reality to be flawed. In fact, the price is only one
component of the overall economic value of a supply
contract. Consumers also value the stability and trans-
parency of the price they pay for their electricity
supply. Contrary to the statements made in the
decision to extend the procedure, the return tariff was
imposed on consumers, whatever they requested. There
are in fact concrete examples of unsatisfied demand for
contracts extending beyond June 2010 and for
consumers who were not necessarily requesting the
application of the return tariff. Consequently, calculating
a possible ‘economic advantage’ is unrealistic since the
mechanism was imposed on consumers. It seems prob-
lematic, concerning the first period of application of the
return tariff, to invoke selectivity since the mechanism
was limited to consumers having requested it before
30 June 2007. All consumers in fact had six months
in which to take a decision providing them with

(76)
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security and transparency of prices for two years.
Likewise, not allowing toing and froing in the
management of return tariffs is a commonsense
measure, aimed solely at preventing arbitrage behaviour
between the market price and the return tariff in so far as
the seasonality of the return tariff is fixed in advance and
that of the market is constantly changing.

Regarding the financing by State resources, consumers
who have not benefited from the expected fall in the
contribution to the public electricity service would
therefore have benefited from State aid even though
this contribution has financed the compensation for the
return tariff. As regards the contribution by the hydro-
electric or nuclear power generators, it should be noted
that its level is very significantly lower than the difference
between the price of electricity at the return tariff and the
price of electricity at the green tariff or at the tariff
provided for by the ‘free’ contracts freely granted by
the generators. Uniden concludes that this contribution
only in reality collects the ‘excess profit’ realised by these
generators on account of the introduction of the return
tariffs system.

The CLEEE (Comité de liaison des entreprises ayant
exercé leur éligibilité) pointed out, by letter dated
16 August 2007, that the operation of the French elec-
tricity market was defective and that the prices practised
on the free market did not reflect the production costs.
The market price adopted as reference by the
Commission was in its opinion distorted. The financing
of the return tariff did not come from State resources but
from consumers and producers who make a margin by
selling at the return tariff. Since the return tariff is open
to all, the CLEEE contests its selectivity. By letter dated
2 June 2009, the CLEEE adds that the return tariff did
not constitute an advantage, as it merely limited the
disadvantage suffered by the customers that have opted
out of the regulated tariffs and could not revert to them.
The CLEEE considers that the market price cannot be
used as an indicator to establish the existence of an
economic advantage, since it is the result of unsuitable
or distorted market mechanisms. The CLEEE disagrees
that the return tariff is selective as, in its opinion, it is
open to all consumers that have exercised their right of
eligibility and does not favour any site, any enterprise,
any economic sector or any geographical area.

The CLEEE emphasises the structure and level of the
return tariff and explains the essential difference
between consumption profile and volume of
consumption. The ‘ribbon portions’ of the return tariff
are in its opinion more or less identical, contrary to the
impression given by the information available to the
Commission. The return tariff would not be of
advantage to the very large electricity consumers to the
detriment of the smaller consumers. The CLEEE disagrees
that the return tariff should be considered as arising from
State resources and that the condition of affecting trade
has been established here, in particular because the
Commission fails to establish that the return tariff is
lower than the production costs or that the consumers
benefiting from the return tariff purchase their electricity
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more cheaply than their competitors in Europe which
often still benefit from regulated tariffs. The CLEEE
adds that the return tariff (assuming that it is State aid,
which is not the case in its opinion) is compatible with
the Treaty. In fact, Article 30-1 of the Law of 9 August
2004 on the public electricity and gas service and on
electricity and gas companies (loi du 9 aoit 2004 relative
au service public de Iélectricité et du gaz et aux entreprises
électriques et gazieres) described the return tariff as a
service of general economic interest imposed on the
enterprises of the electricity sector. The CLEEE recalled
how necessary this measure was to protect consumers
who had exercised their right of eligibility and at the
same time that it was proportionate and did affect
trade excessively.

SNC Paris Voltaire, by letter dated 20 July 2009,
considers that the financing of the geographic area for
the supply of electricity to territories that are not inter-
connected by means of the contribution to the public
electricity service constitutes State aid.

V. COMMENTS BY FRANCE

In its comments on the decision to initiate the procedure,
the French authorities contest the Commission’s analysis.

Comments on the standard tariffs

As regards the existence of an advantage, France
considers that:

(a) any difference between the level of the standard
tariffs and the prices observed on the power
exchanges, and in particular Powernext, is clearly
cyclical (between 1999 and 2004, the latter were
lower than the regulated tariffs);

(b) the reference to the prices of the power exchanges is
not relevant, in so far as the bulk of the electricity
purchased by enterprises is over the counter and the
prices observed on Powernext are not justified by the
economic fundamentals determining the reality of the
transactions between buyers and producers of elec-
tricity.

In view of these two reasons, France concludes that the
standard tariffs do not constitute an advantage for the
enterprises which benefit from them.

Furthermore, the French authorities contest the selectivity
of the standard tariffs and assert that it is logical and
economically consistent that the standard tariffs do not
have the same financial impact (in cash) for a large-scale
consumer and a small-scale consumer of electricity and
that the cost is not proportional to the volume
consumed on account of the variety of the costs of the
means of production. According to France, the regulation
of the standard tariffs is a general price regulation
measure applicable to all electricity-consuming enter-
prises which have not opted to exercise their eligibility
right and to have access to the free market.

(83)
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The French authorities contest the argument of use of
public resources for two reasons:

(a) the standard tariffs do not lead to the use of any
budgetary resource or tax revenue and have not
prevented EDF from recording positive results;

(b) the standard tariffs, which reflect the electricity
market fundamentals and the costs of the total
production capacity of EDF, constitute the correct
price level for the sale of electricity and cannot
therefore be considered as lost earnings for EDF.

France adds that, as competition has not been jeop-
ardised, cross-border trade cannot be affected.

Comments on the return tariff

France maintains that the return tariff does not constitute
State aid.

According to France, the return tariff is constructed by
merely increasing the standard tariffs, whilst retaining
their entire structure. Since the concept of advantage in
relation to the final customers which receive non-
regulated offers is not relevant in the context of the
standard tariffs, it is all the less so in the context of
the return tariff. Likewise, the absence of exemption
from charges for the final customers which are
supplied at the standard tariffs necessarily implies a
lack of exemption from charges for those supplied at
the return tariff.

According to the French authorities, the regulation of the
return tariff does indeed constitute a general price regu-
lation measure applicable to all electricity-consuming
enterprises.

The French authorities contest that there has been any
financing at all via public resources. In fact, the imput-
ability of the measure to the State, in the sense that the
measure is imposed by a law, is not sufficient to prove
the transfer of public resources. More specifically, the
part of the compensation which is defrayed by the
final consumers via the contribution to the public elec-
tricity service precludes the link with public resources.
The French authorities therefore consider that the use
of part of the revenue from the contribution to the
public electricity service to fuel the compensation
mechanism for suppliers benefiting from the return
tariff could not be considered to imply a transfer of
public resources. The other part of the compensation is
financed by the contribution levied on the hydroelectric
and nuclear power generators, whether public or private,
with large-scale means of electricity-generating capacity
(threshold of 2 000 MW) and characterised by low costs
and largely depreciated. This contribution could not lead
to considering that there is a direct or indirect transfer of
public resources.
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(89) France refers to the “PreussenElektra AG’ judgment (92)  The French authorities consider that, if the Commission
handed down by the Court of Justice in Case C-379/98 were to conclude that the standard tariffs and the return
(point 58) (!): ‘In that connection, the case-law of the tariff constitute aid, which they contest, this should be
Court of Justice shows that only advantages granted considered to be compatible pursuant to Article 106(2)
directly or indirectly through State resources are to be of the TFEU, read in conjunction with Article 3(2) of
considered aid within the meaning of Article 92(1). In Directive 2003/54/EC. Likewise, according to the
this respect, it can be stated that there is no direct or French authorities, these tariffs should be considered as
indirect link between the mechanism (payment or aid compatible with the internal market on the basis of
transfer operations) and the public resources of the Article 107(3) of the TFEU, on the grounds that they
State, even through the intervention of the Deposit and correct market failure. In any case, the standard tariffs
Consignment Office. In fact, the role of the Deposit and should be regarded as existing aid, as they predate the
Consignment Office is completely transparent. The liberalisation of the electricity market. Finally, if the
Deposit and Consignment Office does not have the Commission were to refuse to regard the standard
slightest competence at any time to determine the tariffs as existing aid, the French authorities consider
amount or the destination of the sums recovered and that they would be justified in invoking the principles
redistributed. These sums are recorded in a separate of legitimate expectations and legal certainty.
account and are kept totally separate from the
resources which the Deposit and Consignment Office is
competent to manage. The intervention of the Deposit
and Consignment Office is a guarantee of simplicity and C L , L y
transparency in the exchanges between contributors and omments on the extension of the procedure
beneficiaries of compensation. (93) The French authorities abide by the analysis they
presented in response to the decision to initiate the
procedure. As regards the existence of an advantage,
Response to the comments of third parties they indicate that even assuming that th§ prices
observed on the power exchanges can be considered as
(90)  France presented its response to the comments of third a relevant reference, in contrast to during the period
parties on 31 January 2008. It recalls that the prices 2004-07, the market prices are at the same level as the
observed on the power exchanges cannot be taken as a return tariff in 2009.
reference. In fact, the price observed on the power
exchanges in France reflects the cost of electricity
generation in Germany, whether this electricity is
delivered in France or not. In this respect, it points out (94)  As regards selectivity, they point out that the return tariff
that the volumes tradedoon the power exchanges are not aims to avoid arbitrage between a regulated system and
all delivered: about 10 % of the volumes traded on the market prices. The return tariff is in no way selective, it is
Powernext futures market are in fact delivered. France a general measure: operators must take account of this in
adds that the prices obsewed on the power exchan.ges their choice of electricity supply offers. In this capacity,
do not reflect the price of current contracts of final the French authorities recall that the Court of Justice
CONSUMCTs. considers that a State measure that benefits all enterprises
located within national territory indiscriminately is not of
a nature to constitute State aid. France adds that the
(91)  France asserts that overcompensation is not possible various return tarlffs set_are based on objective,
under the compensation mechanism of the return tariff. technical criteria which are for. that matter the same as
It recalls that the mechanism was established following those used for the standard tariff.
broad consultation of all the stakeholders, in the constant
concern to limit as far as possible the spin-off benefits
and opportunity effects, under the supervision of the
CRE. It operates as follows: any supplier who delivers (950 According to France, the concept of selectivity must be

to a final customer at the return tariff is eligible for
compensation. The compensation is calculated as the
difference between its revenue at the return tariff (in
EUR/MWh) and its procurement costs. The latter are
however capped at a theoretical procurement cost
determined by reference to the prices observed on the
power exchanges (this is approximately a weighted mean
of the various prices observed on the power exchanges).
The cap on the procurement costs for a year N is not
entirely known until the end of the same year N. It
appears problematic to establish a strategy which can
in fact allow overcompensation. Assuming an operator
manages to devise such a strategy, this would be liable to
sanctions by the CRE, the body responsible for the appli-
cation of this mechanism.

(") Judgment of 13 March 2001 [2001] ECR 1-02099.

analysed in the light of all the conditions offered by the
market to all enterprises. It is relevant and operational
only if the mechanism analysed constitutes a decisive
advantage in favour of a specific category of market
participants, to the detriment of the other categories.
This is not the case in point. If the other enterprises
have not, in general, subscribed to the return tariff, it
is because they were granted more advantageous
procurement conditions at market price. In any case,
they are not disadvantaged by the existence of this mech-
anism. Selectivity can be analysed only in the light of the
nature of the enterprises concerned: each establishes its
own strategy by taking maximum advantage of the possi-
bilities available with regard to procurement cost,
according to its own specific characteristics. It has to
be noted that the return tariff was subscribed to by all
categories of enterprises. Not a single one is excluded.
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(96) Regarding the existence and use of public resources, (102) The Commission considers that the fact that the standard
France points out, in response to point 77 of the and return tariffs are in principle applicable to all elec-
decision to extend the procedure, that the private tricity-consuming enterprises does not lead to the
group GDF Suez, which has 3 000 MW of run-of-river conclusion that these measures are of a general nature.
hydroelectric power at its disposal at a competitive cost In fact, to be termed as general, the measures in question
(approximately EUR 30 per MWh, charge included), is must be applicable to all enterprises and not only to
not compensated. Furthermore, EDF and GDF Suez, electricity-consuming enterprises, some of which may
even though they do not have the same status, are never- give precedence to this consumption compared to
theless dealt with under exactly the same conditions other enterprises which use other energy sources.
regarding the financing of the return tariff mechanism.
The French authorities therefore refute the fact that
publvlc' resources were u'sed on the groun'ds that EDF (103) The tariff measures at issue are selective in that they
participates in the financing of the mechanism. favour electricity-consuming enterprises as compared to
those which use fossil fuels, such as coal, oil and oil by-
. . » products or, to a certain extent, gas, irrespective of the
(97) Regard.u}g affecting trad.e a.nd competition, the .French fact that the prices of the latter are also regulated.
auth(.)rltles‘ recall that it is ‘f.or j[he. Commission - to Moreover, such tariff measures in fact favour the enter-
prOV}de §v1dence that competition IS In fact affected by prises with larger electricity consumption in so far as the
cons1de.r1ng. enterprises in precisely the same actual and advantage they derive from them necessarily increases
legal situation. II} any case,'the return tariff does pot with the level of electricity consumption.
change an old situation which allowed the enterprises
located on the French market to derive benefit from
the competitiveness of the French electricity generation » o o )
system, which is essentially nuclear power. (104) In addmon, .select1v1ty between electr1c1ty-.consum1ng
enterprises exists on account of the rules introduced,
which define the categories of enterprises which may
VI. ASSESSMENT OF THE MEASURES — EXISTENCE OF or may not benefit from the regulated tariffs. The irre-
STATE AID versibility of exercising the right of eligibility between the
market tariffs and the regulated tariffs, provided for by
(98)  Article 107(1) of the TFEU provides: ‘Save as otherwise Article 66 of Law 2005-781 of 13 July 2005, contains
provided in the Treaties, any aid granted by a Member an obvious element of selectivity: enterprises which have
State or through State resources in any form whatsoever opted to switch to the market tariff may no longer
which distorts or threatens to distort competition by benefit from the standard tariffs. In addition, the appli-
favouring certain undertakings or the production of cation of the criteria consisting of the dates on which the
certain goods shall, in so far as it affects trade between choice to exercise the right of eligibility had been made
Member States, be incompatible with the internal or those on which the applications to be supplied by a
market. tariff system had been submitted has the additional effect
of limiting the benefit from the tariffs to certain enter-
prises, by excluding others.
(99) State aid within the meaning of Article 107(1) of the
TFEU exists where a measure confers an advantage on
certain enterprises or th? pr().duc?tion. of certain goods, (105) In the light of the above, the Commission concludes that
this measure 1s selective, it is financed by ‘St.ate the yellow and green standard tariffs and the return
resources and it affects or threatens to affect competition tariffs are selective for the purposes of Article 107(1)
and trade between Member States. of the TFEU, in that they apply solely to electricity-
consuming enterprises, even though they apply to a
o ) ) large number of enterprises operating in excess of
(100) The Commission analysed. the existence of a State aid 400 000 electricity consumption sites in France. In fact,
elemeqt within the meaning of Article 107(1) Of, Fhe neither the large number of beneficiary enterprises nor
TFEU in favour of non-.household customers beneflt.mg the diversity of the sectors to which these enterprises
from one of the two tariff systems which are the subject belong allows a State measure to be considered as a
of the present procedurg. .Morefov.er, as .regarclis Fhe general measure.
standard tariffs, the Commission limited its investigation
to the period starting on 1 July 2004, the date of the
liberalisation of the electricity market. It is in fact on this ) o
date that all the non-household customers became (106) It is at'the stage of Fhe assessment of the compatibility of
cligible, pursuant to Directive 2003/54/EC. Previously, the tariffs with thel 1nternal. rparket ar.1d not at that.of the
only a small minority of enterprises were eligible. assessment qf thelr‘sel.ectmty that it is appropriate to
examine their application to very large parts of the
economic sectors which have benefited from them and
Selectivity continue to do so.
(101) To be regarded as selective for the purposes of
Article 107(1) of the TFEU, an aid measure must Economic advantage
favour certain enterprises or the production of certain
goods, which distinguishes it from general measures (107) For the purposes of Article 107(1) of the TFEU, an

applicable to all sectors of the economy.

advantage exists if a State measure allows an enterprise
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(108)

(109)

(110)

111)

112)

not to bear expenses which normally it would have to
bear in the absence of the measure. The supply of elec-
tricity at preferential conditions resulting from national
legislation is liable to be covered by this Article, since the
payment for procurement of electricity is clearly a
current expense normally payable by an enterprise. It is
therefore appropriate to analyse whether the measures at
issue here lead to reducing this expense.

Comparison with the reference of market prices

The Commission analysed whether the standard and
return tariffs allowed their beneficiaries to procure elec-
tricity at a more advantageous price than that which
would prevail in their absence, i.e. market prices. As,
for that matter, the Ministerial Decree of 22 December
2008 seems to confirm, the prices of electricity supplied
on the free market to a large or medium-sized
consumption site should, in the absence of the return
tariff, correspond to a large extent to a combination of
the prices of baseload and peakload futures observed on
the wholesale market, this combination being linked to
the consumption profile of the site in question.

The standard tariffs were the subject of regular
adjustments from 2006, shown in table 1. Between
January 2004 and January 2012, the yellow standard
tariffs were increased by 21 % and the green tariffs by
23,8 %. These increases nevertheless did not enable it to
be ensured that production costs were covered by the
‘supply’ component of the standard tariffs. In fact, it
results from the comparison of the data in table 2
with the market prices described in recitals 43 to 45
that, since 2004, the ‘supply’ component of the yellow
and green standard tariffs is systematically at least 25 %
below the prices observed on the markets.

The yellow and green return tariffs rose by 13 % and
16 % respectively during the period between 2007 and
2011 when they were applied. For the green return
tariffs, the examination of their estimated supply
component compared to the market price references
shows the existence of an advantage of at least 9 % in
each year of the period examined. As regards the yellow
return tariffs, comparison with the baseload supply
contracts shows an annual advantage although it is not
systematic. As a mean for the period, they were 13 %
lower than the market prices. Furthermore, the yellow
tariffs concern the medium-sized enterprises, which are
likely to have higher consumption at peak times, which
is underestimated by a comparison based on baseload
contracts.

As a result, both systematically each year for the standard
tariffs and the green return tariffs and on average for the
yellow return tariffs during the period in which they were
applied, the application of the tariffs at issue conferred an
economic advantage on the beneficiary enterprises which
they could not have obtained at market conditions.

Assessment of the situation by the regulator (CRE) and the
administrative court (Council of State)

The results of the comparison with market prices which
show the existence of an economic advantage are corrob-

(113)

(114)

(115)

(116)

(117)

orated by the opinion of the CRE on the draft decree of
10 August 2006 on electricity prices. In this opinion, the
CRE indicated that the ‘supply’ component of the
standard tariffs did not always reflect the reality of the
supply costs and that, in particular, it was residual, or
even negative, for certain customers benefiting from the
green and yellow tariffs (1).

Likewise, in its opinion of 23 July 2009 on the draft
decree on regulated tariffs for the sale of electricity, the
CRE indicates that failure to take into account the TURPE
in the regulated tariffs for sales had up to that point
automatically given rise to the appearance of tariff
traps, ie. situations in which the production
component of a tariff, obtained by subtraction of the
TURPE in force and the commercialisation costs from
these integrated tariffs, is significantly lower than the
production component allowing the production costs
to be covered.

Hence, the CRE points out, in its opinion of 10 August
2009 on electricity tariffs, that with the tariffs in force
since August 2008, 222 000 sites, some of which benefit
from yellow or green tariffs, representing consumption of
2200 GWh, are in a so-called ‘deep’ tariff trap, i.e. with
an implicit ‘supply’ component below EUR 20 per MWh.
For the summer consumption sites, which all benefit
from yellow and green tariffs, 22 000 sites (consumption
of 1200 GWh) are in a deep tariff trap, of which 7 500
with a negative supply component.

The tariff adjustment of August 2009 enabled the deep
tariff traps to be reduced by 82 % in terms of number of
sites and volume, with 1 500 sites remaining in a deep
trap. The tariff adjustment of August 2010 enabled deep
traps to be nearly eliminated, since only 300 sites were
still concerned.

The CRE calculations show the existence of a very
significant competitive advantage for enterprises bene-
fiting from peak cut-off or summer consumption
tariffs. All the sites benefiting from yellow and green
tariffs where the ‘supply’ component is below EUR 20
per MWh would obviously be unable to obtain an
equivalent tariff under normal market conditions. This
shows even more that the standard tariffs can constitute
an advantage for a significant number of enterprises.

The Council of State, following the action for annulment
of the Decree of 12 August 2008 on the price of elec-
tricity brought by POWEO, ruled, by decision of 1 July
2010, that the yellow and green tariffs resulting from

() Opinion of the Energy Regulatory Commission of 9 August 2006

on the draft decree on the selling price of electricity, Section 2.2,

second paragraph, http://www.cre.fr/imgAdmin/1161595981902.
pdf
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(118)

(119)

(120)

(121)

(122)

(123)

the Decree of 13 August 2007 were insufficient to cover
the full average costs of EDF and calls on the competent
ministers to issue a new decree.

The French authorities, for their part, argue that any
difference between the level of the regulated tariffs for
the sale of electricity and the prices observed on the
power exchanges, and in particular Powernext, was
clearly cyclical. It emerges from the successive opinions
of the CRE on regulated tariffs for the years following the
initiation of the procedure by the Commission that this
was not the case.

France adds that the reference to the prices of the power
exchanges is not relevant, in so far as the bulk of the
electricity purchases by enterprises are over-the-counter
and the prices observed on Powernext are not justified by
the economic fundamentals which determine the reality
of the transactions between buyers and producers of
electricity. The Commission considers, on the contrary,
that the Powernext electricity prices serve as a basis for
the suppliers drawing up market price offers.

Indications resulting from the choice of customers in the market

The fact that a vast majority of eligible customers have
chosen to retain the standard tariffs or to benefit from
the green and yellow return tariffs is significant. Thus, at
30 June 2011, the date of the abolition of the return
tariff, the CRE pointed out that, out of a total of
4907 000 non-household sites, 4 202 000 obtain
supplies at the standard tariffs and 7 220 at the return
tariff. In terms of annualised consumption, the standard
tariffs represented 161 TWh (ie. 54,6 % of the
consumption of the non-household sites) and the
return tariff 75 TWh (25,4 %). Therefore, four years
after the opening of the entire market to competition,
the market share of offers under free tariffs amounted to
only 20 %.

This analysis is confirmed by the figures provided by the
alternative  operators  which communicated  their
comments. Electrabel indicated that 90,4 % of its
customers that were previously supplied at the market
tariff had chosen to benefit from the return tariff.
According to Electrabel, over the entire period of appli-
cation of the return tariff, the customer’s advantage
amounts on average to EUR 11 per MWh. POWEO
points out that in 2007, it suffered a loss of EUR 33
to EUR 34 per MWh on average for a customer bene-
fiting from the yellow tariff and of EUR 26,6 per MWh
on average for a customer benefiting from the green
tariff, taking account of its procurement and commercial
Costs.

In the light of the above, the Commission concludes that
an economic advantage exists for the customer categories
benefiting from standard tariffs and green and yellow
return tariffs.

Imputability to the State, involving State resources

For the purposes of the application of Article 107(1) of
the TFEU, it is appropriate to establish whether the

(124)

(125)

(126)

(127)

(128)

(129)

measures at issue involve State resources in favour of
the beneficiaries, these being in particular resources of
public undertakings, pursuant to the decisions taken or
attributable to the State.

In the present case, the imputability to the State is
obvious, since both the standard tariffs and the return
tariffs mechanisms are implemented by laws and regu-
lations passed by the French State. In addition, the level
of the tariffs is set by ministerial decree for each of the
tariff categories. The decisions are therefore State
decisions which are out of the control of the enterprises
responsible for executing them.

Concerning the standard tariffs

The standard tariffs are financed by resources of EDF and
the local distribution companies, which sell electricity to
their customers at a price below the price which would
result from the free functioning of the market. It is
appropriate to analyse whether their resources can be
considered as State resources.

The State holds the vast majority of the capital of EDF.
At 31 December 2010, it held an 84,48 % stake. EDF is
therefore under State control. It is a public enterprise and
its resources are therefore State resources. When a
consumer benefiting from the tariff is supplied by EDF,
the statutory and regulatory decisions of the State require
EDF to supply electricity at a price which is below that
which would apply on the market, therefore involving
EDF resources under public control.

The uncontested facts set out in the decision to initiate
the procedure indicate that there are 168 local
distribution companies. One hundred forty-four of
them take the form of governmental corporations or
semi-public companies. The governmental corporations
are public undertakings fully controlled by the local auth-
orities (for example, the municipalities). The semi-public
companies are public limited companies, with the
majority of their capital held by the public authorities,
and their resources are therefore State resources. These
local distribution companies are therefore under the
direct control of the State. One of the local distribution
companies is an EPIC (public institution of industrial and
commercial nature). The EPICs are public undertakings
which are entirely State-owned and their resources are
therefore State resources.

Other local distribution companies, such as Electricité de
Strasbourg, are public limited companies, in which EDF
and/or municipal authorities hold a majority stake. These
companies are therefore also under State control.

Finally, a small minority of the local distribution
companies (20 out of 168) are structured as cooperatives
or agricultural cooperatives supplying electricity,
regarding which it is more difficult to determine
whether the State exercises control.
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(130) In view of the fact that EDF itself distributes the vast

majority (about 95 %) of the total volume of electricity
covered by the standard tariffs and that a very large
majority of the other distributors are themselves under
State control, the Commission considers that it can be
concluded that the sums concerned represent, at least
almost entirely, State resources.

(131) The local distribution companies usually buy from EDF

the electricity they distribute at the standard tariffs, by a
system which is itself State-regulated, known as the
system of ‘tariffs for the transfer of electricity to non-
nationalised distributors’. Through this system, EDF is
subject to the obligation to supply to the local
distribution companies the quantity of electricity they
need to meet their supply obligations under the
standard tariffs system, at a price enabling them to sell
the electricity at the standard tariff without loss. It is
therefore through EDF resources that the tariffs they
offer are financed. The Commission considers that, in
the end, all the resources involved in the standard
tariffs system originate from public undertakings.

(132) The Commission does not share the French authorities’

opinion that the return tariffs do not lead to the use of
any budgetary resource or tax revenue and did not
prevent EDF from recording positive results, or that the
standard and return tariffs (based directly on the standard
tariffs), which reflect the fundamentals of the electricity
market and the costs of EDFs installed capacity,
constitute the correct level for the selling price of elec-
tricity and cannot therefore be considered as lost
earnings for EDF. It is obvious that, without standard
tariffs, the prices that EDF would apply to customers
benefiting from these tariffs would tend to approach
the higher prices observed on the markets since 2004,
so the lost earnings for EDF and for the local distribution
companies represent lost earnings for the French State or
the controlling public authorities.

(133) The standard tariffs are therefore financed by State

resources and are attributable to the State.

Concerning the return tariffs

(134) The return tariffs are financed by the revenue from two

contributions imposed by the State, as described in
recitals 35 and 36.

(135) According to the consistent practice of the Commis-

sion (1), which follows the case-law of the Court of
Justice in this respect (%), the revenue from this type of
contributions constitutes State resources where the
following three cumulative conditions are met:

(1) See, for example, the Commission decision in State aid Case N

161/04 — Stranded costs in Portugal (O] C 250, 8.10.2005, p. 9)
or, more recently, the Commission decision in Case C 24/09 (ex N
446/08), State aid to energy-intensive businesses, Austrian Green
Electricity Act (O] L 235, 10.9.2011, p. 42).

(%) Court of Justice judgments of 2 July 1974 in Case 17373 Italy v

Commission [1974] ECR 709 and 22 March 1977 in Case 78[76,
Steinike v Federal Republic of Germany [1977] ECR 595.

=

(a) the contributions must be imposed by the State; this
is the case here since the two contributions are
imposed by Law No 2000-108;

(b) the revenue from the contributions must be paid to a
body designated by the State; in this case this is the
Deposit and Consignment Office;

(c) the revenue from the contributions must be used in
favour of certain enterprises, according to the rules
established by the State; this too is the case since the
revenue from the contributions is used pursuant to
Law No 2000-108, so that in the end the user
categories defined by the State benefit from it, to
the extent also defined by it.

(136) After the PreussenElektra case-law, cited by the French

authorities, in its decision-making practice concerning
electricity tariffs, the Commission has come to examine
the existence of contributions at the amounts determined
by the State and imposed by it, financing the intro-
duction of these tariffs. Depending on the existence of
a public control body through which the funds flow, the
Commission reached the conclusion that in certain cases
State resources existed within the meaning of
Article 107(1) of the TFEU () or, on the contrary, that
such resources did not exist on the grounds in particular
that the sums in question did not flow through any fund
created or managed by the State (.

(137) In the present case, the Commission, in the light of its

past practice, considers on the contrary that the
mechanism by which the return tariffs operate, for
which the rules are established by the State, is closely
linked to the use of public resources. The contribution to
the public electricity service can be assimilated in
principle to a tax established by the State transferred
via the Deposit and Consignment Office, a public
operator, under the control of the regulator.

(138) The return tariffs are therefore financed by State

resources.

Affecting competition and trade between Member States

(139) The standard and return tariffs constitute aid schemes,

applicable to all economic sectors in France, on the
sole condition that are electricity consumers. Thousands
of enterprises benefiting from these tariffs in the
industrial and services sectors in France operate in
markets which are fully open to competition within the

(}) Commission decisions of 15 January 2002 No N 826/01, Ireland —

Alternative Energy Requirements I to IV and No N 553/01,
Renewable Energy (O] C 59, 6.3.2002).

Decision of 27 February 2002 in Case N 661/99, United Kingdom
— Competitive Transition Charge (O] C 45, 19.2.2002). The
additional cost arising from the obligation to purchase electricity
generated from renewable resources was financed by a contribution
called the ‘Competitive Transition Charge’ paid by consumers in
proportion to their consumption and of an amount set by the
public regulator at the level of the additional cost considered,
without any public body designated to manage the funds (O] C
113, 14.5.2002).
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(141)

(142)

(143)

(144)

(145)

internal market and which are not the subject of
exclusive rights or restrictions to trade between
Member States.

As already emphasised in its decisions to initiate and
extend the investigation procedure, the Commission
considers that the impact of the systems in question
on competition and trade between Member States is
obvious since the economic activities engaged in by the
customers benefiting from the standard and return tariffs
are open to trade between Member States.

Conclusion on the existence of State aid

The Commission concludes that the yellow and green
standard tariffs and the yellow and green return tariffs
constitute State aid within the meaning of Article 107(1)
of the TFEU to the economic operators benefiting from
it.

VII. LAWFULNESS AND CLASSIFICATION AS NEW AID

Neither of the two tariff systems which come within the
scope of the present procedure was notified to the
Commission within the meaning of Article 108(3) of
the TFEU before their implementation.

Although the regulated standard tariffs were introduced
in 1945 — and therefore before the EC Treaty — at the
same time as the EDF was established and have been
applied for the entire period of the electricity
monopoly in France, they nevertheless constitute new
aid and not aid existing before the Treaties. In fact, the
specific decisions which adjusted the level of the standard
tariffs in both absolute and relative terms, in relation to
other tariffs were taken every year. In addition, the
annual decisions to establish their level involve a
certain amount of discretion and are not taken in appli-
cation of rules prior to the EC Treaty. In fact, although
the general principles for setting the regulated tariffs
described in recital 21 were laid down in implementing
laws or regulations, which in any case are subsequent to
the EC Treaty, the successive opinions of the CRE cited in
recitals 112 to 114 clearly show that the annual
decisions to establish the level of the tariffs did not
necessarily follow a logic of covering the costs of
supplying electricity.

The two tariff systems which are the subject of the
present procedure implemented without prior notifi-
cation are, consequently, unlawful.

VIII. ASSESSMENT OF THE MEASURES — COMPATI-
BILITY OF THE AID

As the Commission concludes in its decision to initiate
the procedure, Article 107(2) and Article 107(3)(a), (b)
and (d) of the TFEU are not applicable in the present
case.

(1406)

(147)

(148)

(149)

Likewise, the Commission continues to consider that
Article 106(2) of the TFEU concerning services of
general economic interest cannot apply, contrary to the
claims of certain interested third parties. In fact,
Article 3(2) of Directive 2009/72/EC of the European
Parliament and of the Council of 13 July 2009
concerning common rules for the internal market in
electricity and repealing Directive 2003/54/EC (') limits
any services of general economic interest solely to enter-
prises in the electricity sector. In the present case, the
beneficiaries of the aid are not only enterprises in the
electricity sector, but the customer enterprises, which in
no way provide a service of general economic interest.

The only basis for compatibility of the aid in question
with the internal market could be Article 107(3)(c) of the
TFEU, which provides that: ‘The following may be
considered to be compatible with the internal market:
[...] aid to facilitate the development of certain
economic activities or of certain economic areas, where
such aid does not adversely affect trading conditions to
an extent contrary to the common interest [...].

In its decisions to initiate and extend the procedure, the
Commission pointed out that the aid at issue could not
be authorised in the light of the guidelines and
frameworks explaining its application of Article 107(3)(c)
of the TFEU. In fact, the aid measures examined in the
present procedure concern regulated tariff mechanisms
which have no precedent in the Commission’s past
practice. They are applicable to thousands of enterprises
and can be assimilated to aid schemes on a completely
different scale from those governed by rules derived from
its past individual decision-making practice or
consolidated in specific instruments or frameworks. In
areas not covered by the various detailed instruments
governing the assessment of the compatibility of the
aid, it cannot be precluded that aid may satisfy the
conditions of Article 107(3)(c) of the TFEU.

Under these conditions, it is appropriate to examine,
given the commitments undertaken by France in the
context of the present procedure, whether the State aid
which falls within the scope of the present procedure
contributes to an objective of common interest,
whether it is necessary to correct market failure and
whether, for this purpose, it is proportionate and does
not adversely affect trading conditions to an extent
contrary to the common interest.

() OJ L 211, 14.8.2009, p. 55. Article 3(2) specifies that: ‘Having full

regard to the relevant provisions of the Treaty, in particular
Article 86 thereof, Member States may impose on undertakings
operating in the electricity sector, in the general economic interest,
public service obligations which may relate to security, including
security of supply, regularity, quality and price of supplies and envi-
ronmental protection, including energy efficiency, energy from
renewable sources and climate protection. Such obligations shall
be clearly defined, transparent, non-discriminatory, and verifiable
and shall guarantee equality of access for electricity undertakings
of the Community to national consumers. In relation to security
of supply, energy efficiency/demand-side management and for the
fulfilment of environmental goals and goals for energy from
renewable sources, as referred to in this paragraph, Member States
may introduce the implementation of long-term planning, taking
into account the possibility of third parties seeking access to the
system.’



22.12.2012

Official Journal of the European Union

C 398)27

Objective of common interest

(150) The success of the full liberalisation of the electricity

markets is an objective of common interest emphasised
by the Union institutions in their respective activities and
competences.

(151) The Commission has recognised, on the basis of

Article 107(3)(c) of the TFEU, the justification for State
aid for a limited time having as its object or effect to
accompany and facilitate the successful achievement of
the electricity market liberalisation process where market
forces alone prove to be insufficient to achieve this,
including therefore that these measures may concern
the incumbent operators with a strong position on
their national market (!). It is therefore appropriate to
check whether the aid at issue can contribute to
successful achievement of this liberalisation of which
the final beneficiaries must be electricity consumers.

(152) The French authorities entered into the commitment on

12 January 2012 to put an end to the regulated tariffs in
2015, whereas the return tariffs were already abolished in
July 2011. On account of its transitional nature and the
fact that it is henceforth limited in time, the State aid
may facilitate a gradual transition to a genuinely
competitive market under conditions deemed acceptable,
given the situation prevailing in France before the
liberalisation and, taking into account all the circum-
stances in the present case, contribute to an objective
of common interest.

Market failure: need for the aid

(153) The regulated tariffs were applied throughout the period

of the monopoly in the generation, transmission and
distribution of electricity in France. Their existence and
maintenance after the full liberalisation of the electricity

(") In its 2001 Communication relating to the methodology for
analysing State aid linked to stranded costs (adopted on 26 July
2001 and communicated to Member States by letter SG (2001)
D[290869 of 6.8.2001), the Commission stated:

‘The gradual transition from a situation of largely restricted
competition to one of genuine competition at European level
must take place under acceptable economic conditions that take
account of the specific characteristics of the electricity industry. [...]
The State aid corresponding to the eligible stranded costs defined in
this Notice is designed to facilitate the transition for electricity
undertakings to a competitive electricity market. The Commission
may take a favourable view of such aid to the extent that the
distortion of competition is counterbalanced by the contribution
made by the aid to the attainment of a Community objective
which market forces could not achieve. Indeed, the distortion of
competition that results from aid paid to facilitate the transition
for electricity undertakings from a largely closed market to one
that has been partially liberalised cannot be contrary to the
common interest where it is limited in time and in its effects,
since liberalisation of the electricity market is in the general
interest of the common market in accordance with Article 2 and
Article 3(1)(t) of the EC Treaty and supplements moves to establish
the internal market.’

(154)

(155)

(156)

market, which occurred on 1 January 2004 for business
customers and on 1 January 2007 for all customers,
corresponds  to the logic of the protection of
consumers confronted by the dominance of a single
supplier. Whilst being an inheritance from the period
of EDFs monopoly in France which has gradually been
abolished, the regulated tariffs, in structure and level,
pursue the objective of avoiding EDF making extra-
ordinary profits by applying excessive tariffs by an
operator likely to retain a large share of the retail
market for a long period after liberalisation. However,
the prevention by the French authorities of possible
abusive tariffs imposed by EDF has given rise to aid in
favour of French electricity consumers.

In fact, on account of the specific structure of the French
market, described in recitals 48 to 52, EDF, at the time of
the liberalisation, was in a near-monopoly situation
which conferred on it total freedom to set the retail
prices on the French electricity market. In the present
case, a restriction of the freedom to fix prices by main-
taining ex ante regulatory instruments may prove to be
justified by the situation and characteristics of the French
market.

In view of the scale and uniqueness of the competitive
advantages conferred in the past and still conferred on
this undertaking by the operation of its nuclear power
capacity explained in more detail in recitals 48 to 50, it
would have been pointless to hope that competition
alone by new entrants would have permitted optimum
conditions of competition to be created in the provision
of electricity supply services. In the absence of other
structural measures, ex post monitoring alone of any
abusive conduct in respect of prices would not be
sufficient in isolation to ensure optimum functioning,
including through the entry of new competitors. On
the contrary, absolute freedom to set tariffs could have
led to perpetuating the specific situation of EDF, which
would have had sufficient financial resources available to
squeeze out its competitors or to maintain income
enabling it to increase and diversify its means of
production, in France and elsewhere in the internal
market.

Furthermore, this market failure must also be analysed
from the point of view of the beneficiaries of the aid. A
large number of enterprises, and especially the largest
consumers, took their decisions, especially regarding
investment in heavy equipment, on the basis of the
estimated costs of electricity associated with regulated
tariffs essentially reflecting the average costs of nuclear
power stations, and not fluctuating prices depending on
the prices of fossil fuels and CO,, which henceforth
largely determine price formation on the free market.
An abrupt transition from one price system to the
other, what is more involving a distinct average
increase, could therefore have created significant
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157)

(158)

(159)

(160)

(161)

difficulties for a large number of enterprises with capital
tied up in electricity-consuming equipment which offers
little flexibility in the short term. A transition period for
a clearly defined time therefore appears appropriate.

The aid resulting from the tariffs which fall within the
scope of this procedure can therefore be regarded, in this
specific case, as necessary to correct this market failure.
Benefits from diversification of the supply associated with
the reform of the electricity market in France down-
stream from the activity of the beneficiaries of the aid
would allow balancing of the productive capital of these
beneficiaries with market price signals distorted to a
lesser extent by the dominant position of EDF, by
improving the conditions for the development of the
economic activities they engage in, which is the
objective of Article 107(3)(c) of the TFEU.

Proportionality of the aid

On this same legal basis, under certain conditions,
especially the time limit on the aid, operating aid
reducing the current costs of energy for their benefici-
aries, without valuable consideration or real incentive
effect, is regarded as compatible with the internal
market in the case of reductions in taxation on these
costs where the absence of aid may be reflected in a
substantial increase in the production costs of the
sectors concerned (1).

Since the period covered by the present procedure, both
the standard tariffs system and the return tariffs have
undergone continuous increases, including when the
market prices fell from 2009. As shown by the deliber-
ations of the CRE set out in recitals 113 and 114, this
general upwards trend has moreover endeavoured, in a
more targeted fashion since 2009, to reduce the number
of consumption sites benefiting from the greatest
advantages compared to market prices.

In accordance with the exchange of correspondence on
15 September 2009, the transition will last until 2015.
Moreover, the commitments entered into by France with
regard to the freeze in the price of regulated access to
existing nuclear power in 2012 and 2013 and setting it
in accordance with the parameters provided for by Law
No 2010-1488 on the new organisation of the electricity
market, on the one hand, and the increase in the
regulated tariffs year after year until 2015 followed by
their abolition, on the other, allow the assurance to be
given, in a reasonable perspective, of continued
convergence with market prices or, in any event, their
progressive increase.

A system ensuring a gradual, continuous increase
followed by the abolition of the tariffs facilitates the
transition to market prices in a system where market
failures have been corrected by a mechanism imposed
by law which promotes the emergence of genuine

(") Community guidelines on State aid for environmental protection
(O] C 82, 1.4.2008, p. 1), Chapter IV, points 153-154.

(162)

163)

(164)

(165)

(166)

competition with access to supplies from the EDF
operating capacity. The aid for a gradually decreasing
amount allowing the beneficiary enterprises to adapt
their tools of production of a size determined by prices
resulting from the regulated tariffs to the new market
conditions can be regarded as proportionate.

Under these conditions, the Commission concludes that
the aid resulting from the existence of the tariffs covered
by the present procedure to be proportionate.

Affecting trade to an extent contrary to the common interest

The measures at issue concern hundreds of thousands of
electricity consumption sites and consequently thousands
of beneficiaries supplied at the standard and return tariffs,
in a context of transition to a fully liberalised market.
Although selective within the meaning of Article 107(1)
of the TFEU, in that they are reserved solely to electricity-
consuming enterprises, the aid which is the subject of the
present procedure in no way targets specific beneficiaries
or even specific economic sectors. Measures which are
little targeted to categories of beneficiaries such as those
at issue may restrict competition less than more selective
measures.

Moreover, the Commission considers that the conditions
laid down during the exchange of correspondence
between the Commission and France in September
2009 and January 2012 have been respected. The two
main points. ie. the implementation of an in-depth
reform of the electricity market in France with, in
particular, regulated access to existing nuclear power
for EDFs competitors and the end of the green and
yellow regulated tariffs, are laid down in Law No
2010-1488.

It results from its recent decision-making practice in the
energy sector that, on the legal basis provided by
Article 107(3)(c) of the TFEU, the Commission can
take into consideration benefits in terms of improved
competition in a market separate from that in which
the beneficiaries of the aid operate to decide on its
compatibility (?). In the present case, it is appropriate to
take into consideration the foreseeable benefits on the
electricity supply market resulting from the commitments
entered into by France during the present procedure.

The first results of over-the-counter electricity purchases
via regulated access to existing nuclear power show
demand in the vicinity of 60 TWh. In total, 32 alter-
native suppliers have had recourse to regulated access
to existing nuclear power and their demands have been
met in full. In view of the structural characteristics of the
electricity supply market in France described in recitals

() SA.31953 (11/N) — Construction of a LNG Terminal in Swinoujsciu

(O] C 361, 10.12.2011), SA.30980 (11/N) — Construction of inter-
connection and cross-border power line between Poland and
Lithuania (O] C 79, 12.3.2011), SA.29870 (N 660/09) — Aid to
PGNIG for underground gas storage (O] C 213, 6.8.2010).
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48 to 52, these first results show gradual opening up
allowing competition which could not have developed
without the commitments entered into by France with
regard to access to existing nuclear power, which can
reach up to about 25 % of EDF’s production. No alter-
native supplier could have had means of production at its
disposal on the same scale as those of the incumbent
operator within such a short period. France's additional
commitment concerning the freeze in the price of
regulated access to existing nuclear power until the
entry into force of the decree establishing the method
for calculating this price and therefore its foreseeable
reduction in real terms should accelerate this
movement towards a more competitive market. With
regard to the subsequent period, as pointed out in the
letter from the Competition and Energy Commissioners
dated 15 September 2009, the technical arrangements
envisaged for this regulated access will be decisive in
several respects. Consequently, it is appropriate to
provide that the measure laying down the calculation
method to establish the price of regulated access will
be submitted to the Commission in draft form with a
view to its prior approval. In this context, the
Commission will check in particular that the method in
question is objective, is based on generally accepted and
established accounting principles and leads to prices
being set which allow the development of effective
competition in the market.

(167) The Commission considers that the reform brought
about by Law No 2010-1488 will have a favourable
impact on the European internal market, in that it
promotes the entry of new competitors and the main-
tenance of those which operate within it. The regulated
access to nuclear power up to the sizeable ceiling of
100 TWh should contribute, in parallel to the gradual
linking up of the markets within the European Union
and the development of interconnections, to the devel-
opment of competition leading to pressure on prices in
France and in the other Member States.

(168) In short, the advantages for the electricity supply market,
of which the successful liberalisation is a priority for the
internal market of the Union, counterbalance the
admittedly negative effects on competition and trade
between Member States, but which are nevertheless
limited in view of the limited selectivity of the measure
identified in recitals 101 to 106 and 139 to 140. As a
result, the State aid present in the standard and return
tariffs is not detrimental to trade to an extent contrary to
the common interest of the Union and therefore
complies with the criterion provided for in
Article 107(3)(c) of the TFEU.

[X. CONCLUSIONS

The Commission concludes that France unlawfully implemented
the aid at issue in breach of Article 108(3) of the TFEU.
However, in view of the fact that this aid is of a transitory
nature linked to the liberalisation of the electricity market in
France and that it is accompanied by commitments to an in-
depth reform of the conditions of competition in the French

electricity supply market, the Commission considers that it has
not and does not harm trade to an extent contrary to the
common interest within the meaning of Article 107(3)(c) of
the TFEU, on condition of compliance with the conditions set
out in Articles 1 to 4,

HAS ADOPTED THIS DECISION:

Article 1

The aid measure implemented by France by means of regulated
tariffs for the sale of electricity (green’ and ‘yellow’ tariffs) and
regulated transitional market adjustment tariffs for large and
medium-sized consumers is compatible with the internal
market, subject to the conditions set out in Article 2.

Article 2

France shall introduce a mechanism of regulated access to
nuclear power produced by the existing power stations,
consisting of requiring the enterprise Electricité de France, for
a period extending until 31 December 2025, to sell to its
competitors on the electricity retail market, a portion of the
nuclear power it generates up to a ceiling of 100 TWh, at a
regulated price. The price for regulated access to existing nuclear
power shall be re-examined each year and shall reflect the
economic conditions governing electricity generation for the
duration of the mechanism. The price level of regulated access
to existing nuclear power may not exceed EUR 42 per MWh
and shall not be adjusted until a measure laying down the
calculation method to establish it has entered into force. This
measure shall be submitted to the Commission at the draft
stage, with a view to its prior approval.

France shall end any State aid resulting from the application of
the regulated transitional market adjustment tariffs for large and
medium-sized consumers which might remain and shall refrain
from introducing any equivalent mechanism.

The decisions taken by France after summer 2012 concerning
the regulated tariffs for the sale of electricity shall allow the
gradual reduction, in relation to 2012 and then each year in
relation to the previous year, of the difference between the sum
of the costs and the regulated tariff.

France shall end any State aid resulting from the application of
the regulated tariffs for the sale of electricity no later than
31 December 2015 for large and medium-sized consumers
and shall refrain from introducing any equivalent mechanism.

Atticle 3

France shall inform the Commission, within two months of the
date of notification of this Decision, of the measures that it has
already taken or that it proposes to take to comply with it.
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Article 4

This Decision is addressed to the French Republic.

Done at Brussels, 12 June 2012.

For the Commission
Joaquin ALMUNIA
Vice-President
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(Announcements)

ADMINISTRATIVE PROCEDURES

EUROPEAN COMMISSION

Call for proposal EAC/S01/13 — ‘Youth in Action’ programme 2007-2013
(2012/C 398/06)

INTRODUCTION

This call for proposals is based on Decision No 1719/2006/EC of the European Parliament and of the
Council of 15 November 2006, establishing the ‘Youth in Action’ programme for the period 2007 to
2013 ("), hereinafter referred to as ‘ “Youth in Action” programme’. The detailed conditions of this call for
proposals can be found in the Programme Guide for the ‘Youth in Action’ programme (2007-2013)
published on the Europa website (see point VII). The Programme Guide constitutes an integral part of
this call for proposals.

I. Objectives and priorities

The general objectives stated in the Decision establishing the ‘Youth in Action’ programme are the
following:

— to promote young people’s active citizenship in general and their European citizenship in particular,

— to develop solidarity and promote tolerance among young people, in particular in order to foster social
cohesion in the European Union,

— to foster mutual understanding between young people in different countries,

— to contribute to developing the quality of support systems for youth activities and the capabilities of
civil society organisations in the youth field,

— to promote European cooperation in the youth field.

These general objectives shall be implemented at project level taking into consideration the following
permanent priorities:

— European citizenship,

— participation of young people,

— cultural diversity,

— inclusion of young people with fewer opportunities.

In addition to the abovementioned permanent priorities, annual priorities may be fixed for the ‘Youth in
Ac{)io.n’ programme and communicated on the Commission, Executive Agency and National Agencies’
websites.

For 2013, the annual priorities are the following:

— projects proposing awareness-raising activities about EU citizenship and the rights that go with it, in the
context of the European Year of Citizens,

() O] L 327, 24.11.2006, p. 30.
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— projects aimed at encouraging participation in the 2014 European elections, thus enabling young people
to behave as active, informed citizens,

— projects tackling the issue of youth unemployment as well as projects aimed at stimulating unemployed
young people’s mobility and active participation in society,

— projects addressing the issue of poverty and marginalisation and encouraging young people’s awareness
and commitment to tackling these issues for a more inclusive society. In this context, special emphasis
shall be placed in particular on the inclusion of young migrants, disabled young people, and where
relevant Roma youth,

— projects stimulating young people’s spirit of initiative, creativity and entrepreneurship, employability, in
particular through youth initiatives,

— projects promoting healthy behaviours, in particular through the promotion of the practice of outdoor
activities and grassroots sport, as a means to promote healthy lifestyles as well as to foster social
inclusion and the active participation of young people in society.

II. Structure of the ‘Youth in Action’ programme

In order to achieve its objectives, the ‘Youth in Action’ programme foresees five operational actions.
This call for proposal concerns the support to the following actions and sub-actions listed below:

Action 1 — Youth for Europe

— Sub-action 1.1 — Youth exchanges (lasting up to 15 months): youth exchanges offer an opportunity for
groups of young people from different countries to meet and learn about each other’s cultures. The
groups plan together their youth exchange around a theme of mutual interest.

— Sub-action 1.2 — Youth initiatives (lasting from 3 to 18 months): youth initiatives support group
projects designed at local, regional and national level. They also support the networking of similar
projects between different countries, in order to strengthen their European aspect and to enhance
cooperation and exchanges of experiences between young people.

— Sub-action 1.3 — Youth democracy projects (lasting from 3 to 18 months): youth democracy projects
support young people’s participation in the democratic life of their local, regional or national
community, and at international level.

Action 2 — European voluntary service

The action supports young people’s participation in various forms of voluntary activities, both within and
outside the European Union. Under this action, young people take part individually or in groups in non-
profit, unpaid voluntary activities abroad (lasting up to 24 months).

Action 3 — Youth in the world

— Sub-action 3.1 — Cooperation with the neighbouring countries of the European Union (lasting up to 15
months): this sub-action supports projects with neighbouring partner countries, namely youth exchanges
and training and networking projects in the youth field.

Action 4 — Youth support systems

— Sub-action 4.3 — Training and networking of those active in youth work and youth organisations
(lasting from 3 to 18 months): this sub-action supports in particular the exchange of experiences,
expertise and good practice as well as activities which may lead to long-lasting quality projects, part-
nerships and networks.

Action 5 — Support for European cooperation in the youth field

— Sub-action 5.1 — Meetings of young people and those responsible for youth policy (lasting from 3 to 9
months): this sub-action supports cooperation, seminars and structured dialogue between young people,
those active in youth work and those responsible for youth policy.
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Eligible applicants

Applications shall be submitted by:

non-profit or non-governmental organisations,
local, regional public bodies,

informal groups of young people,

bodies active at European level in the youth field,
international non-profit organisations,

profit-making organisations organising an event in the area of youth, sport or culture.

Applicants have to be legally established in one of the programme countries or in neighbouring partner

cou

ntries in the Eastern Partnership or in the Western Balkans.

Some actions of the programme are however targeting a more limited range of promoters. The eligibility of

app
Iv.

licant promoters is therefore defined in the Programme Guide specifically for each action/sub-action.

Eligible countries

The programme is open to the following countries:

(d)
(e)

the EU Member States;

the EFTA States that are party to the EEA Agreement, in accordance with the provisions of that
Agreement (Iceland, Liechtenstein, Norway);

the candidate countries benefiting from a pre-accession strategy, pursuant to the general principles and
the general conditions and arrangements laid down in the framework agreements concluded with these
countries for their participation in European Union’s programmes (Turkey and Croatia);

Switzerland;

third countries that have signed agreements with the European Union relevant to the youth field.

Some actions of the programme are however targeting a more limited range of countries. The eligibility of

cou

ntries is therefore defined in the Programme Guide specifically for each action/sub-action.

V. Award criteria

(i)

(i)

Sub-actions 1.1, 1.2, 3.1, 4.3 and Action 2:

— the relevance to the objectives and priorities of the programme (30 %),
— the quality of the project and methods proposed (50 %),

— the profile of participants and promoters (20 %).

Sub-action 1.3:

— the relevance to the objectives and priorities of the programme (30 %),
— the quality of the thematic concept (20 %),

— the quality of the project and methods proposed (30 %),

— the profile and number of participants and promoters (20 %).
Sub-action 5.1:

— the relevance to the objectives and priorities of the programme (20 %),
— the relevance to EU youth policy objectives (20 %),

— the quality of the project and methods proposed (40 %),

— the profile and number of participants and promoters (20 %).
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VI. Budget and duration

The programme has an overall budget of EUR 885 million for the period 2007-2013. The annual budget is
subject to a decision of the budgetary authorities.

Foreseen budget 2013 for the following actions and sub-actions

Sub-action 1.1 Youth exchanges 39 691 270
Sub-action 1.2 Youth initiatives 14 794 500
Sub-action 1.3 Youth democracy projects 9151 000
Action 2 European voluntary service 70 156 580
Sub-action 3.1 Cooperation with the neighbouring 14 082 560
countries of the European Union
Sub-action 4.3 Training and networking of those 21749 750
active in youth work and youth
organisations
Sub-action 5.1 Meetings of young people and those 9539 340

responsible for youth policy

VIL. Deadlines for applications

The application must be submitted for the deadline corresponding to the start date of the project. For
projects submitted to a National Agency, there are three application deadlines per year:

Projects starting between Application deadline
1 May and 31 October 1 February
1 August and 31 January 1 May

1 January and 30 June 1 October

For projects submitted to the Executive Agency, there are three application deadlines a year:

Projects starting between Application deadline
1 August and 31 December 1 February
1 December and 30 April 3 June

1 March and 31 July 3 September

VIIL. Further information
Further information may be found in the ‘Youth in Action’ Programme Guide on the following websites:
http://ec.europa.eufyouth

http://eacea.ec.europa.eufyouth/index_en.htm
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PROCEDURES RELATING TO THE IMPLEMENTATION OF COMPETITION
POLICY

EUROPEAN COMMISSION

Prior notification of a concentration
(Case COMP/M.6788 — Goldman Sachs/TPG/Barclays/Kew Green)
Candidate case for simplified procedure
(Text with EEA relevance)

(2012/C 398/07)

1. On 13 December 2012, the Commission received a notification of a proposed concentration pursuant
to Article 4 of Council Regulation (EC) No 139/2004 (') by which the undertakings Goldman Sachs Group,
Inc. (‘Goldman Sachs, USA), TPG Lundy Co LP (TPG’, Cayman Islands), ultimately controlled by the TPG
group of Funds (TPG Funds, USA) and Barclays plc (Barclays, UK) acquire within the meaning of
Article 3(1)(b) of the Merger Regulation joint control of Kew Green Holdings Limited (Kew Green’, UK)
by way of purchase of shares.

2. The business activities of the undertakings concerned are:

— Goldman Sachs: global investment firm providing a wide range of services worldwide to a diversified
client base,

— TPG: global investment firm providing a wide range of services worldwide to a diversified client base,
— TPG Funds: Funds Portfolio bringing and managing together the various TPG controlled Fund,

— Barclays: major global financial services provider engaged in all banking sectors,

— Kew Green: owns and operates hotels in the United Kingdom.

3. On preliminary examination, the Commission finds that the notified transaction could fall within the
scope of the EC Merger Regulation. However, the final decision on this point is reserved. Pursuant to the
Commission Notice on a simplified procedure for treatment of certain concentrations under the EC Merger
Regulation (%) it should be noted that this case is a candidate for treatment under the procedure set out in
the Notice.

4. The Commission invites interested third parties to submit their possible observations on the proposed
operation to the Commission.

Observations must reach the Commission not later than 10 days following the date of this publication.
Observations can be sent to the Commission by fax (+32 22964301), by email to COMP-MERGER-
REGISTRY@ec.europa.eu or by post, under reference number COMP/M.6788 — Goldman Sachs/TPG/
Barclays/Kew Green, to the following address:

European Commission
Directorate-General for Competition
Merger Registry

J-70

1049 Bruxelles/Brussel
BELGIQUE/BELGIE

(") OJ L 24, 29.1.2004, p. 1 (the EC Merger Regulation’).
() OJ C 56, 5.3.2005, p. 32 (Notice on a simplified procedure)).
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Prior notification of a concentration
(Case COMP/M.6777 — Yazaki Europe/S-Y Systems Technologies Europe)
Candidate case for simplified procedure
(Text with EEA relevance)

(2012/C 398/08)

1. On 14 December 2012, the Commission received a notification of a proposed concentration pursuant
to Article 4 of Council Regulation (EC) No 139/2004 (') by which Yazaki Europe Limited (YEL’, UK),
belonging to Yazaki Corporation (YC, Japan), acquires within the meaning of Article 3(1)(b) of the Merger
Regulation sole control of S-Y Systems Technology Europe GmbH ('S-YST', Germany), by way of purchase
of shares. S-YST is currently jointly-controlled by YC and Continental Automotive GmbH.

2. The undertakings concerned, YEL and S-YST, are active in the development and sale of automotive
electrical distribution systems (wiring harnesses).

3. On preliminary examination, the Commission finds that the notified transaction could fall within the
scope of the EC Merger Regulation. However, the final decision on this point is reserved. Pursuant to the
Commission Notice on a simplified procedure for treatment of certain concentrations under the EC Merger
Regulation (?) it should be noted that this case is a candidate for treatment under the procedure set out in
the Notice.

4. The Commission invites interested third parties to submit their possible observations on the proposed
operation to the Commission.

Observations must reach the Commission not later than 10 days following the date of this publication.
Observations can be sent to the Commission by fax (+32 22964301), by email to COMP-MERGER-
REGISTRY@ec.europa.eu or by post, under reference number COMP/M.6777 — Yazaki Europe/S-Y
Systems Technologies Europe, to the following address:

European Commission
Directorate-General for Competition
Merger Registry

J-70

1049 Bruxelles/Brussel
BELGIQUE/BELGIE

(") OJ L 24, 29.1.2004, p. 1 (the ‘EC Merger Regulation’).
0]

? C 56, 5.3.2005, p. 32 (Notice on a simplified procedure).


mailto:COMP-MERGER-REGISTRY@ec.europa.eu
mailto:COMP-MERGER-REGISTRY@ec.europa.eu




2012 SUBSCRIPTION PRICES (excluding VAT, including normal transport charges)

EU Official Journal, L + C series, paper edition only 22 official EU languages EUR 1200 per year
EU Official Journal, L + C series, paper + annual DVD 22 official EU languages EUR 1 310 per year
EU Official Journal, L series, paper edition only 22 official EU languages EUR 840 per year
EU Official Journal, L + C series, monthly DVD (cumulative) 22 official EU languages EUR 100 per year
Supplement to the Official Journal (S series), tendering procedures | multilingual: EUR 200 per year
for public contracts, DVD, one edition per week 23 official EU languages
EU Official Journal, C series — recruitment competitions Language(s) according to EUR 50 per year
competition(s)

Subscriptions to the Official Journal of the European Union, which is published in the official languages of the
European Union, are available for 22 language versions. The Official Journal comprises two series, L (Legislation)
and C (Information and Notices).

A separate subscription must be taken out for each language version.

In accordance with Council Regulation (EC) No 920/2005, published in Official Journal L 156 of 18 June 2005, the
institutions of the European Union are temporarily not bound by the obligation to draft all acts in Irish and publish
them in that language. Irish editions of the Official Journal are therefore sold separately.

Subscriptions to the Supplement to the Official Journal (S Series — tendering procedures for public contracts)
cover all 23 official language versions on a single multilingual DVD.

On request, subscribers to the Official Journal of the European Union can receive the various Annexes
to the Official Journal. Subscribers are informed of the publication of Annexes by notices inserted in the
Official Journal of the European Union.

Sales and subscriptions

Subscriptions to various priced periodicals, such as the subscription to the Official Journal of the European Union,
are available from our sales agents. The list of sales agents is available at:

http://publications.europa.eu/others/agents/index_en.htm

EUR-Lex (http://eur-lex.europa.eu) offers direct access to European Union legislation free of charge.
The Official Journal of the European Union can be consulted on this website, as can the Treaties,
legislation, case-law and preparatory acts.

For further information on the European Union, see: http://europa.eu

Publications Office of the European Union
2985 Luxembourg
LUXEMBOURG




	Contents
	Council Recommendation of 20 December 2012 on the validation of non-formal and informal learning (2012/C 398/01)
	Communication from the Commission amending the Annex to the Communication from the Commission to the Member States on the application of Articles 107 and 108 of the Treaty on the Functioning of the European Union to short-term export-credit insurance (Text with EEA relevance) (2012/C 398/02)
	Notice for the attention of the persons and entities to which the restrictive measures provided for in Council Decision 2010/413/CFSP, as amended by Council Decision 2012/829/CFSP, and in Council Regulation (EU) No 267/2012, as implemented by Council Implementing Regulation (EU) No 1264/2012 concerning restrictive measures against Iran apply (2012/C 398/03)
	Euro exchange rates  21 December 2012  (2012/C 398/04)
	Commission Decision of 12 June 2012 on State aid SA.21918 (C 17/07) (ex NN 17/07) implemented by France — Regulated electricity tariffs in France (notified under document C(2012) 2559) (Only the French text is authentic) (Text with EEA relevance) (2012/C 398/05)
	Call for proposal EAC/S01/13 — Youth in Action programme 2007-2013  (2012/C 398/06)
	Prior notification of a concentration (Case COMP/M. 6788 — Goldman Sachs/TPG/Barclays/Kew Green ) Candidate case for simplified procedure (Text with EEA relevance) (2012/C 398/07)
	Prior notification of a concentration (Case COMP/M. 6777 — Yazaki Europe/S-Y Systems Technologies Europe ) Candidate case for simplified procedure (Text with EEA relevance) (2012/C 398/08)

