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I
(Resolutions, recommendations and opinions)

OPINIONS

EUROPEAN DATA PROTECTION SUPERVISOR
Opinion of the European Data Protection Supervisor on the Commission proposals for a Regulation
of the European Parliament and of the Council on insider dealing and market manipulation, and for
a Directive of the European Parliament and of the Council on criminal sanctions for insider dealing
and market manipulation
(2012/C 177/01)
THE EUROPEAN DATA PROTECTION SUPERVISOR,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 16 thereof,
Having regard to the Charter of Fundamental Rights of the European Union, and in particular Articles 7 and
8 thereof,
Having regard to Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995
on the protection of individuals with regard to the processing of personal data and on the free movement of
such data (1),
Having regard to Regulation (EC) No 45/2001 of the European Parliament and of the Council of
18 December 2000 on the protection of individuals with regard to the processing of personal data by
the Community institutions and bodies and on the free movement of such data (2), and in particular
Article 28(2) thereof,
HAS ADOPTED THE FOLLOWING OPINION:

1. INTRODUCTION
1.1. Consultation of the EDPS
1. This Opinion is part of a package of 4 EDPS' Opinions relating to the financial sector, all adopted on
the same day (3).
2. On 20 October 2011, the Commission adopted a proposal for a Regulation of the European Parliament
and of the Council on insider dealing and market manipulation (the ‘proposed Regulation’) and a
proposal for a Directive of the European Parliament and of the Council on criminal sanctions for
insider dealing and market manipulation (the ‘proposed Directive’). The proposed Regulation and
Directive (jointly referred to as ‘the proposals’) were sent by the Commission to the EDPS for consul
tation and received on 31 October 2011. On 6 December 2011, the Council of the European Union
consulted the EDPS on the proposals.
(1) OJ L 281, 23.11.1995, p. 31.
(2) OJ L 8, 12.1.2001, p. 1.
(3) EDPS Opinions of 10 February 2012 on the legislative package on the revision of the banking legislation, credit rating
agencies, markets in financial instruments (MIFID/MIFIR) and market abuse.
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3. The EDPS was informally consulted prior to the adoption of the proposed Regulation. The EDPS notes
that several of his comments have been taken into account in the proposal.
4. The EDPS welcomes that he is consulted by the Commission and the Council.
1.2. Objectives and scope of the proposals
5. The Market Abuse Directive (‘MAD’) (1), adopted in early 2003, has introduced a common EU legal
framework for preventing, detecting and imposing sanctions for both insider dealing and market
manipulation.
6. After several years into force, the Commission has assessed the application of the MAD and has
identified a number of problems like gaps in regulation of certain instruments and markets, deficiency
of effective enforcement (regulators lack certain information and powers and sanctions are either
lacking or insufficiently dissuasive), absence of clarity on certain key concepts and administrative
burdens on issuers.
7. In light of these problems and of the important changes brought to the financial landscape through
legislative, market and technological developments, the Commission has adopted legislative proposals
for the reform of MAD which consist of the proposed Regulation and the proposed Directive. The
policy objectives of the proposed revision are to increase investor confidence and market integrity and
to keep pace with the new developments in the financial sector.
8. The proposed Regulation in particular extends the scope of the market abuse framework, qualifies
attempts at market manipulation and attempted insider dealing as specific offences, strengthens the
investigative powers granted to the competent authorities and introduces minimum rules for adminis
trative measures, sanctions and fines.
9. The proposed Directive requires Member States to introduce criminal sanctions for intentional insider
dealing or market manipulation and for inciting aiding and abetting or attempting to commit either
offence. It also extends liability to legal persons, including, whenever possible, criminal liability of legal
persons.
1.3. Aim of the Opinion of the EDPS
10. Several of the measures planned in the proposals to achieve the increasing of market integrity and
investor protection impact upon the rights of individuals relating to the processing of their personal
data.
11. In particular, when competent authorities investigate or cooperate in order to detect, report and/or
sanction insider dealing or market abuse, personal data will be collected, processed and exchanged.
Furthermore, the mechanism to encourage persons to report violations will also involve processing of
personal data concerning both the person who reports the violations and the ‘accused’ person. Finally,
the sanctioning regime will affect the right to the protection of personal data as far as sanctions
mentioning the identity of the person responsible of the breach of the proposed Regulation will be
published.
12. While the proposed Regulation contains several provisions that may affect the individual's right to
protect their personal data, the proposed Directive does not as such involve processing of personal data.
The present Opinion will therefore focus on the proposed Regulation and in particular on the following
issues: 1. the applicability of data protection legislation; 2. the insider lists; 3. the powers of competent
authorities; 4. the systems in place to detect and report suspicious transactions; 5. the exchange of
information with third states; 6. the publication of sanctions and the reporting of violations.
(1) Directive 2003/6/EC of the European Parliament and of the Council of 28 January 2003 on insider dealing and
market manipulation (market abuse), OJ L 96, 12.4.2003, p. 16.
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2. ANALYSIS OF THE PROPOSALS
2.1. Applicability of data protection legislation
(1 )

and provisions (2) of the proposed Regulation mention the Charter of Fundamental
13. Both recitals
Rights, Directive 95/46/EC and Regulation (EC) No 45/2001. In particular, Article 22 of the proposed
Regulation explicitly provides as a general rule that ‘with regard to the processing of personal data
carried out by Member States within the framework of this Regulation, competent authorities shall
apply the provisions of Directive 95/46/EC. With regard to the processing of personal data carried out
by ESMA within the framework of this Regulation, ESMA shall comply with the provisions of Regu
lation (EC) No 45/2001’. Furthermore, the provision provides for a maximum retention period of 5
years for personal data.
14. The EDPS very much welcomes this overarching provision and appreciates in general the attention
specifically paid to the data protection legislation in the proposed Regulation. However, the EDPS
suggests that the provision should be rephrased emphasising the applicability of existing data protection
legislation. Moreover, the reference to Directive 95/46/EC should be clarified by specifying that the
provisions will apply in accordance with the national rules which implement Directive 95/46/EC. The
EDPS notes that some provisions of the proposed Regulation explicitly refer to Directive 95/46/EC
and/or Regulation (EC) No 45/2001. This highlights the application of the relevant data protection rules
in specific cases, but does not imply that the rules are not applicable when not explicitly mentioned in
every provision (potentially) involving processing of personal data.
15. As in recital 33, other recitals should consistently use the wording that Member States ‘shall’ and not
only ‘should’ respect the relevant data protection legislation, as the latter is in force and there is no
discretion as regards its applicability.
2.2. Insider lists
16. The proposed Regulation contains the obligation for issuers of a financial instrument or emission
allowances market participants to draw up a list of all persons working for them, under a contract
of employment or otherwise, who have access to inside information (Article 13.1). Issuers of a financial
instrument whose financial instruments are admitted to trading on SME growth market are exempted of
such obligation except when requested to do so by the competent authority (Article 13.2).
17. The EDPS acknowledges the necessity of such list as an important tool for competent authorities when
investigating possible insider dealing or market abuse. However, as far as these lists will involve the
processing of personal data, main data protection rules and guarantees should be laid down in the basic
law. Therefore the EDPS recommends making an explicit reference to the purpose of such list in a
substantive provision of the proposed Regulation. The purpose is indeed one of the essential elements
of any processing according to Article 6 of Directive 95/46/EC.
18. According to Article 13.3 of the proposed Regulation, the Commission shall adopt, by means of
delegated acts, measures determining the content of a list (including information as to the identities
and the reasons for persons to be included on an insider lists) and the conditions under which such list
will be drawn up (including the conditions for updating, the period of conservation and the respon
sibilities of the persons listed). However, the EDPS recommends:
— including the main elements of the list (in any event the reasons for persons to be included) in the
proposed Regulation itself;
— including a reference to the need to consult the EDPS in so far as the delegated acts concern the
processing of personal data.
2.3. Powers of the competent authorities.
19. Article 17.2 lists the supervisory and investigatory powers that the competent authorities shall at least
have to fulfil their duties under the proposed Regulation.:
(1) See recitals 33, 35, 39 and 40 of the proposed regulation.
(2) See articles 17.4, 22, 23 and 29.1 (c) of the proposed regulation.
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20. Two powers in particular need particular attention due to their interference with the rights of privacy
and data protection: the power to enter private premises in order to seize documents in any form and
the power to require existing telephone and data traffic records.:

2.3.1. The power to enter private premises
21. The power to enter private premises in order to seize documents in any form is highly intrusive and
interferes with the right of privacy. It should therefore be subjected to strict conditions and surrounded
with adequate safeguards (1). Article 17.2 (e) requires that access to private premises is submitted to
prior authorization from the judicial authority in accordance with national law and to the existence of
reasonable suspicion that documents related to the subject-matter of the inspection may be relevant to
prove a case of insider dealing or market manipulation. The EDPS appreciates that the text qualifies the
powers of the competent authorities by requiring as conditions to enter private premises the reasonable
suspicion of a breach to the proposed Regulation or Directive and the prior authorisation from a
judicial authority. However, the EDPS considers that the general requirement of a prior judicial auth
orisation regardless of whether national law so requires is both justified and required in view of the
potential intrusiveness of the power at stake.

22. Recital 30 of the proposed Regulation specifies cases where access to private premises is necessary, i.e.
the person to whom a demand for information has already been made fails (wholly or partly) to
comply with or where there are reasonable grounds for believing that if a demand were to be made, it
would not be complied with or that the documents or the information to which the information
requirement relates, would be removed, tampered with or destroyed. The EDPS welcomes these spec
ifications. However, he considers that they are additional safeguards, which are needed to ensure
compliance with the right to privacy and that they should therefore be inserted in a substantive
provision as a condition to access private premises.

2.3.2. The power to require existing telephone and existing data traffic records
23. Article 17.2 (f) empowers the competent authorities to ‘require existing telephone and existing data
traffic records held by a telecommunication operator or by an investment firm’, however it clarifies that
the request is subject to the existence of a ‘reasonable suspicion’ that such records ‘may be relevant to
prove insider dealing or market manipulation’ under the proposed Regulation or the proposed
Directive. These records shall however not include ‘the content of the communication to which they
relate’. Furthermore paragraph 3 of Article 17 provides that powers referred to in paragraph 2 shall be
exercised in accordance with national law.

24. Data relating to use of electronic communication means may convey a wide range of personal
information, such as the identity of the persons making and receiving the call, the time and
duration of the call, the network used, the geographic location of the user in case of portable
devices, etc. Some traffic data relating to internet and e-mail use (for example the list of websites
visited) may in addition reveal important details of the content of the communication. Furthermore,
processing of traffic data conflicts with the secrecy of correspondence. In view of this, Directive
2002/58/EC (2) (the E-Privacy Directive) has established the principle that traffic data must be erased
or made anonymous when it is no longer needed for the purpose of the transmission of a communi
cation (3). According to Article 15.1 of this Directive, Member States may include derogations in
national legislation for specific legitimate purposes, but they must be necessary, appropriate and
proportionate within a democratic society to achieve these purposes (4).
(1) See in particular ECHR, 23 February 1993, Funcke v. France, 10828/84.
(2) Directive 2002/58/EC of the European Parliament and the Council of 12 July 2002 concerning the processing of
personal data and the protection of privacy in the electronic communications sector (OJ L 201, 31.7.2002, p. 37).
(3) See Article 6(1) of Directive 2002/58/EC (OJ L 201, 31.7.2002, p. 37).
(4) Article 15.1 of Directive 2002/58/EC provides that such restrictions must ‘constitute a necessary, appropriate and
proportionate measure within a democratic society to safeguard national security (i.e State security), defence, public
security and the prevention, investigation, detection and prosecution of criminal offences or of unauthorised use of the
electronic communication system, as referred to in Article 13.1 of Directive 95/46/EC. To this end, Member States
may, inter alia, adopt legislative measures providing for the retention of data for a limited period justified on the
grounds laid down in this paragraph (...)’.
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25. The EDPS acknowledges that the aims pursued by the Commission in the proposed Regulation are
legitimate. He understands the need for initiatives aiming at strengthening supervision of financial
markets in order to preserve their soundness and better protect investors and economy at large.
However, investigatory powers directly relating to traffic data, given their potentially intrusive nature,
have to comply with the requirements of necessity and proportionality, i.e. they have to be limited to
what is appropriate to achieve the objective pursued and not go beyond what is necessary to achieve
it (1). It is therefore essential in this perspective that the provisions are clearly drafted regarding their
personal and material scope as well as the circumstances in which and the conditions on which they
can be used. Furthermore, adequate safeguards should be provided for against the risk of abuse.

26. Records of telephone and data traffic concerned will obviously involve personal data within the
meaning of Directive 95/46/EC, Directive 2002/58/EC and Regulation (EC) No 45/2001. Recital 31
of the proposed Regulation mentions that: ‘telephone and data traffic records may establish the identity
of a person responsible for the dissemination of false or misleading information, that persons have been
in contact at a certain time, and that a relationship exists between two or more people (2).’ Therefore it
should be assured that the conditions for fair and lawful processing of personal data, as laid down in
the Directives and the Regulation, are fully respected. As long as this is the case, it should be assured
that the conditions for fair and lawful processing of personal data, as laid down in the Directives and
the Regulation, are fully respected.

2.3.3. Requirement of a judicial authorisation
27. The EDPS notes that according to Article 17(3) this power shall be exercised in accordance with
national law without explicitly referring to prior judicial authorisation, as is the case with regard to
the power to enter private premises. The EDPS considers that a general requirement for prior judicial
authorisation in all cases — regardless of whether national law requires so — would be justified in view
of the potential intrusiveness of the power at stake and in the interest of harmonised application of
legislation across all EU Member States. It should also be considered that various laws of the Member
States provide for special guarantees on home inviolability against disproportionate and not carefully
regulated inspections, searches or seizures especially when made by institutions of an administrative
nature.

28. Moreover, the EDPS recommends introducing the requirement for competent authorities to request
records of telephone and data traffic by formal decision specifying the legal basis and the purpose of
the request and what information is required, the time-limit within which the information is to be
provided as well as the right of the addressee to have the decision reviewed by the Court of Justice.

2.3.4. Definition of telephone and data traffic records
29. There is no definition of the notions of ‘telephone and data traffic records’ in the proposed Regulation.
Directive 2002/58 (ePrivacy) only refers to ‘traffic data’ but not to ‘telephone and data traffic records’. It
goes without saying that the exact meaning of these notions determines the impact the investigative
power may have on the privacy and data protection of the persons concerned. The EDPS suggests to
use the terminology already in place in the definition of ‘traffic data’ in Directive 2002/58/EC.

30. Article 17.2 (f) refers to ‘existing telephone and data traffic records held by a telecommunication
operator’. The E-Privacy Directive establishes the principle that traffic data must be deleted when it
is no longer needed for the commercial purpose it was collected for. However, on the basis of
Article 15.1 of E-Privacy Directive, Member States can derogate from this obligation for law
enforcement purposes. The Data Retention Directive intends to align Member States' initiatives under
Article 15(1) of E-privacy Directive, as far as it concerns retention of data for the investigation,
detection and prosecution of ‘serious’ crime.
(1) See, e.g., Joined Cases C-92/09 and C-93/09, Volker und Markus Schecke GbR (C-92/09), Hartmut Eifert (C-92/09) v.
Land Hessen, not yet published in ECR, point 74.
(2) See also p. 12 of the explanatory memorandum of the proposed Regulation.
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31. The question is whether telephone and data traffic records mentioned in Article 17.2 (f) refer to the
data available through the storage of traffic and location data regulated by the E-Privacy Directive or to
the additional data required by the Data Retention Directive. The latter option would raise serious
concerns as derogations provided in Article 15.1 of E-Privacy Directive (i.e. the prevention, detection,
investigation and prosecution of criminal offences) would be used to broaden the purposes for which
data is retained under the Data Retention Directive (i.e investigation, detection and prosecution of
‘serious’ crime). In other words, the data which are retained under the Data Retention Directive
would in this way be used for purposes that are not foreseen by this Directive. This would imply a
European encouragement to use the ‘legal loophole’ which constitutes one of the main flaws of the
current Data Retention Directive (1).

32. The EDPS therefore strongly recommends specifying the categories of telephone and data traffic records
which competent authorities can require. Such data must be adequate, relevant, and not excessive in
relation to the purpose for which they are accessed and processed. Furthermore, the EDPS recommends
to limit Article 17.2 (f) to data normally processed (‘held’) by telecommunications operators in the
framework of E-Privacy Directive 2002/58/EC. This excludes in principle access to data retained for the
purposes of the Data Retention Directive, insofar as such access is not for the purpose of the inves
tigation, detection and prosecution of ‘serious’ crimes (2).

33. Article 17.2 (f) provides for an access to ‘telephone and traffic data records held by an investment firm’.
The text should specify the categories of records and clarify the firms to whom the provision is
referring to. The EDPS assumes that the records will coincide with the ones referred to in the
proposal for a Directive of the European Parliament and of the Council on markets in financial
instruments (‘the proposed MIFID’). He stresses that he issued some observations on this proposal
according which he recommended clarifying these notions as well (3). Moreover, as far as telephone
and traffic data would concern the telephone conversations and electronic communications referred to
in Article 16.7 of the proposed MiFID, the EDPS recommended defining the purpose of the recording
of such communications and specifying what kind of communications as well as what categories of
data of the communications will be recorded (4).

34. Finally, the EDPS is pleased to see that the text requires as a condition for access to the records the
reasonable suspicion of a breach of the proposed Regulation or the proposed Directive and that it
excludes explicitly access by the competent authorities to the content of the communications.

2.4. Systems in place to detect and report suspicious transactions
35. Paragraph 1 of Article 11.1 of the proposed Regulation foresees that any person who operates the
business of a trading venue shall adopt and maintain effective arrangements and procedures aimed at
preventing and detecting market abuse. Moreover, paragraph 2 requires that any person who is
professionally arranging or executing transactions in financial instruments shall have systems in
place to detect and report orders and transactions that might constitute insider dealing, market manipu
lation or an attempt to engage in market manipulation or insider dealing. In case of suspicion, the
(1) See in this regard the EDPS Opinion of 31 May 2011 on the evaluation report from the Commission to the Council
and the European Parliament on the Data retention Directive (Directive 2006/24/EC), e.g. paragraph 24.
(2) The EDPS would like to recall the problems linked to the lack of a European definition of ‘serious crime’. The EDPS
indeed stressed that the evaluation report from the Commission on the Data Retention Directive shows that the choice
of leaving the precise definition of what constitutes a ‘serious crime’ to the discretion of the Member States, has led to
a wide variety of purposes for which the data have been used. The Commission has stated that ‘most transposing
Member States, in accordance with their legislation, allow the access and use of retained data for purposes going
beyond those covered by the Directive, including preventing and combating crime generally and the risk of life and
limb’. See Opinion of 31 May 2011 on the Evaluation report from the Commission to the Council and the European
Parliament on the Data Retention Directive (Directive 2006/24/EC), §§24, 71 and 72.
(3) According to Article 71.2 (d), competent authority under the proposed MiFID are allowed to require existing
telephone and existing data traffic records held by investment firms where a reasonable suspicion of a breach of
the proposed MIFIF exists.
(4) See EDPS Opinion of 10 February 2012 on a proposal for a Directive of the European Parliament and of the Council
on markets in financial instruments repealing Directive 2004/39/EC of the European Parliament and of the Council
(Recast) and a proposal for a Regulation of the European Parliament and of the Council on markets in financial
instruments and amending Regulation [EMIR] on OTC derivatives, central counterparties and trade repositories.

20.6.2012

20.6.2012

EN

Official Journal of the European Union

competent auhtority shall be notified without delay. The Commission will adopt the regulatory
technical standards to determine appropriate arrangements and procedures referred to in the first
paragraph and to determine the systems and notifications templates mentioned in the second
paragraph (Article 11.3 last sentence).

36. As far as these systems will most probably involve personal data (e.g. monitoring of transactions made
by persons referred to on insider's list), the EDPS would underline that these standards should be
developed according to the principle of ‘privacy by design’, i.e. the integration of data protection and
privacy from the very inception of new products, services and procedures that entail the processing of
personal data (1). In addition, the EDPS recommends including a reference to the need to consult the
EDPS in so far as these regulatory standards concern the processing of personal data.

2.5. Exchange of information with third states
37. The EPDS notes the reference to Directive 95/46/EC, particularly to Articles 25 or 26 and the specific
safeguards mentioned in Article 23 of the proposed Regulation concerning the disclosure of personal
data to third countries. Specifically, the case-by-case assessment, the assurance of the necessity of the
transfer, the requirement for prior express authorisation of the competent authority to a further transfer
of data to and by a third country and the existence of an adequate level of protection of personal data
in the third country receiving the personal data are considered to represent appropriate safeguards in
view of the risks concerned in such transfers.

2.6. Publication of sanctions
2.6.1. Mandatory publication of sanctions
38. Article 26.3 of the proposed Regulation obliges Member States to ensure that the competent authorities
publish every administrative measure and sanction imposed for breaches of the proposed Regulation
without undue delay, including at least information on the type and nature of the breach and the
identity of persons responsible for it, unless such disclosure would seriously jeopardise the stability of
financial markets.

39. The publication of sanctions would contribute to increase deterrence, as actual and potential perpe
trators would be discouraged from committing offences to avoid significant reputational damage. It
would, furthermore, increase transparency, as market operators would be made aware that a breach has
been committed by a particular person. This obligation is mitigated only where the publication would
cause a disproportionate damage to the parties involved, in which instance the competent authorities
shall publish the sanctions on an anonymous basis.

40. The EDPS welcomes the reference in recital 35 to the Charter of Fundamental Rights and in particular
the right to protection of personal data when adopting and publishing sanctions. However, he is not
convinced that the mandatory publication of sanctions, as it is currently formulated, meets the
requirements of data protection law as clarified by the Court of Justice in the the Schecke judgment (2).
He takes the view that the purpose, necessity and proportionality of the measure are not sufficiently
established and that, in any event, adequate safeguards should be provided for against the risks for the
rights of the individuals should have been foreseen.

2.6.2. Necessity and proportionality of the publication
41. In the Schecke judgment, the Court of Justice annulled the provisions of a Council Regulation and a
Commission Regulation providing for the mandatory publication of information concerning bene
ficiaries of agricultural funds, including the identity of the beneficiaries and the amounts received.
The Court held that the said publication constituted the processing of personal data falling under
Article 8(2) of the European Charter of Fundamental Rights (the ‘Charter’) and therefore an interference
with the rights recognised by Articles 7 and 8 of the Charter.
(1) See EDPS Opinion of 14 January 2011 on the Communication from the Commission to the European Parliament, the
Council, the Economic and Social Committee and the Committee of the Regions — ‘A comprehensive approach on
personal data protection in the European Union’ (OJ C 181, 22.6.2011, p. 1), paragraphs 108 to 115.
(2) Joined Cases C-92/09 and C-93/09, Schecke, paragraphs 56-64.
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42. After analysing that ‘derogations and limitations in relation to the protection of personal data must
apply only in as far as is strictly necessary’, the Court went to analyse the purpose of the publication
and the proportionality thereof. It concluded that there was nothing to show that, when adopting the
legislation concerned, the Council and the Commission took into consideration methods of publishing
the information which would be consistent with the objective of such publication while at the same
time causing less interference with those beneficiaries.

43. Article 26.3 of the proposed Regulation seems to be affected by the same shortcomings highlighted by
the ECJ in the Schecke judgment. It should be borne in mind that for assessing the compliance with data
protection requirements of a provision requiring public disclosure of personal information, it is of
crucial importance to have a clear and well-defined purpose which the envisaged publication intends to
serve. Only with a clear and well-defined purpose can it be assessed whether the publication of personal
data involved is actually necessary and proportionate (1).

44. After reading the proposal and the accompanying documents (i.e., the impact assessment report), the
EDPS is under the impression that the purpose, and consequently the necessity, of this measure is not
clearly established. While the recitals of the proposal are silent on these issues, the impact assessment
only refers to general positive impacts (i.e. deterrent effect of market abuse, contribution to investor
protection, equal treatment of the issuers, improved enforcement) and merely mentions that ‘pub
lication of sanctions is of high importance to enhance transparency and maintain confidence in
financial market’ and that ‘publication of imposed sanctions will contribute to the objective of
deterrence and improves market integrity and investor protection’ (2). Such a general statement does
not appear sufficient to demonstrate the necessity of the measure proposed. If the general purpose is
increasing deterrence, it seems that the Commission should have explained, in particular, why heavier
financial penalties (or other sanctions not amounting to naming and shaming) would not have been
sufficient.

45. Furthermore, the impact assessment report does not seem to take into account less intrusive methods,
such as publication to be decided on a case by case basis. In particular the latter option would seem to
be prima facie a more proportionate solution, especially if one considers that — as recognised in
Article 26.1 (d) — publication is a sanction, which therefore is to be assessed on a case by case
basis, taking account of the relevant circumstances, such the gravity of the breach, the degree of
personal responsibility, recidivism, losses for third parties, etc. (3).

46. The impact assessment report does not explain why the publication on a case by case basis is not a
sufficient option. It only mentions that the publication of imposed sanctions will ‘contribute to the
objective of eliminating options and discretions where possible by removing the current discretion
Member States have not to require such publication’ (4). In the EDPS view, the possibility to assess the
case in light of the specific circumstances is more proportionate and therefore a preferred option
compared to mandatory publication in all cases. This discretion would, for example, enable the
competent authority to avoid publication in cases of less serious violations, where the violation
caused no significant harm, where the party has shown a cooperative attitude, etc. The assessment
made in the impact assessment therefore does not dispel the doubts as to the necessity and propor
tionality of the measure.

2.6.3. The need for adequate safeguards
47. The proposed Regulation should have foreseen adequate safeguards in order to ensure a fair balance
between the different interests at stake. Firstly, safeguards are necessary in relation to the right of the
accused persons to challenge a decision before a court and the presumption of innocence. Specific
(1) See also in this regard EDPS Opinion of 15 April 2011 on the Financial rules applicable to the annual budget of the
Union (OJ C 215, 21.7.2011, p. 13).
(2) See impact assessment p. 166.
(3) I.e., in accordance with Article 27 of the proposed Regulation laying down the criteria for the determination of
sanctions.
(4) See impact assesment p. 167.
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language ought to have been included in the text of Article 26.3 in this respect, so as to oblige
competent authorities to take appropriate measures with regard to both the situations where the
decision is subject to an appeal and where it is eventually annulled by a court (1).

48. Secondly, the proposed Regulation should ensure that the rights of the data subjects are respected in a
proactive manner. The EDPS appreciates the fact that the final version of the proposal foresees the
possibility to exclude the publication in cases where it would cause disproportionate damage. However,
a proactive approach should imply that data subjects are informed beforehand of the fact that the
decision sanctioning them will be published, and that they are granted the right to object under
Article 14 of Directive 95/46/EC on compelling legitimate grounds (2).

49. Thirdly, while the proposed Regulation does not specify the medium on which the information should
be published, in practice, it is imaginable that in most of the Member States the publication will take
place in the Internet. Internet publications raise specific issues and risks concerning in particular the
need to ensure that the information is kept online for no longer than is necessary and that the data
cannot be manipulated or altered. The use of external search engines also entails the risk that the
information could be taken out of context and channelled through and outside the web in ways which
cannot be easily controlled (3).

50. In view of the above, it is necessary to oblige Member States to ensure that personal data of the persons
concerned are kept online only for a reasonable period of time, after which they are systematically
deleted (4). Moreover, Member States should be required to ensure that adequate security measures and
safeguards are put in place, especially to protect from the risks related to the use of external search
engines (5).

2.6.4. Conclusion
51. The EDPS is of the view that the provision on the mandatory publication of sanctions — as it is
currently formulated — does not comply with the fundamental rights to privacy and data protection.
The legislator should carefully assess the necessity of the proposed system and verify whether the
publication obligation goes beyond what is necessary to achieve the public interest objective pursued
and whether there are not less restrictive measures to attain the same objective. Subject to the outcome
of this proportionality test, the publication obligation should in any event be supported by adequate
safeguards to ensure respect of the presumption of innocence, the right of the persons concerned to
object, the security/accuracy of the data and their deletion after an adequate period of time.

2.7. Reporting of breaches
52. Article 29 of the proposed Regulation requires Member States to put in place effective mechanisms for
reporting breaches, also known as whistle-blowing schemes. While they may serve as an effective
compliance tool, these systems raise significant issues from a data protection perspective (6).
(1) For example, the following measures could be considered by national authorities: to delay the publication until the
appeal is rejected or, as suggested in the impact assessment report, to clearly indicate that the decision is still subject
to appeal and that the individual is to be presumed innocent until the decision becomes final, to publish a rectification
in cases where the decision is annulled by a court.
2
( ) See EDPS Opinion of 10 April 2007 on the financing of the Common Agricultural Policy (OJ C 134, 16.6.2007,
p. 1).
(3) See in this regard the document published by the Italian DPA Personal Data As Also Contained in Records and
Documents by Public Administrative Bodies: Guidelines for Their Processing by Public Bodies in Connection with
Web-Based Communication and Dissemination, available on the website of the Italian DPA, http://www.
garanteprivacy.it/garante/doc.jsp?ID=1803707
(4) These concerns are also linked to the more general right to be forgotten, whose inclusion in the new legislative
framework for the protection of personal data is under discussion.
(5) These measures and safeguards may consist for instance of the exclusion the data indexation by means of external
search engines.
(6) The Article 29 WP published an Opinion on such schemes in 2006 dealing with the data protection related aspects of
this phenomenon: Opinion 1/2006 on the application of EU data protection rules to internal whistleblowing schemes
in the fields of accounting, internal accounting controls, auditing matters, fight against bribery, banking and financial
crime (WP Opinion on whistleblowing). The Opinion can be found on the Article 29 WP webpage: http://ec.europa.
eu/justice/policies/privacy/workinggroup/index_en.htm
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53. The EDPS welcomes the fact that the proposed Regulation contains specific safeguards, to be further
developed at national level, concerning the protection of the persons reporting on the suspected
violation and more in general the protection of personal data. The EDPS is conscious of the fact
that the proposed Regulation only sets out the main elements of the scheme to be implemented by
Member States. Nonetheless, he would like to draw the attention to the following additional points.

54. The EDPS highlights, as in the case of other Opinions (1), the need to introduce a specific reference to
the need to respect the confidentiality of whistleblowers' and informants' identity. The EDPS underlines
that the position of whistleblowers is a sensitive one. Persons that provide such information should be
guaranteed that their identity is kept confidential, in particular vis-à-vis the person about whom an
alleged wrongdoing is being reported (2). The confidentiality of the identity of whistleblowers should be
guaranteed at all stages of the procedure, so long as this does not contravene national rules regulating
judicial procedures. In particular, the identity may need to be disclosed in the context of further
investigation or subsequent judicial proceedings instigated as a result of the enquiry (including if it
has been established that they maliciously made false statements about him/her) (3). In view of the
above, the EDPS recommends to add in letter b of Article 29.1 the following provision: ‘the identity of
these persons should be guaranteed at all stages of the procedure, unless its disclosure is required by
national law in the context of further investigation or subsequent judicial proceedings’.

55. The EDPS is pleased to see that Article 29.1 (c) requires Member States to ensure the protection of
personal data of both accused and the accusing person, in compliance with the principles laid down in
Directive 95/46/EC. He suggests however removing 'the principles laid down in', to make the reference
to the Directive more comprehensive and binding. As to the need to respect data protection legislation
in the practical implementation of the schemes, the EDPS would like to underline in particular the
recommendations made by the Article 29 Working Party in its 2006 Opinion on whistle-blowing.
Among others, in implementing national schemes the entities concerned should bear in mind the need
to respect proportionality by limiting, as far as possible, the categories of persons entitled to report, the
categories of persons who may be incriminated and the breaches for which they may be incriminated;
the need to promote identified and confidential reports against anonymous reports; the need to provide
for disclosure of the identity of whistleblowers where the whistleblower made malicious statements; and
the need to comply with strict data retention periods.

3. CONCLUSIONS
56. The EDPS welcomes the attention specifically paid to data protection in the proposed Regulation.

57. The EDPS makes the following recommendations:

— Specify in Article 13 the purpose of the insider list;

— Introduce in Article 17.2 (e) concerning the power to enter private premises, the prior judicial
authorisation as a general requirement;

— Introduce in Article 17.2 (f) concerning the power to require telephone and traffic data, the prior
judicial authorisation as a general requirement and the requirement of a formal decision specifying:
(i) the legal basis (ii) the purpose of the request (iii) what information is required (iv) the time-limit
within which the information is to be provided and (v) the right of the addressee to have the
decision reviewed by the Court of Justice;
(1) See for instance, the Opinion on financial rules applicable to the annual budget of the Union of 15 April 2011, and
the opinion on investigations conducted by OLAF of 1 June 2011, both available at http://www.edps.europa.eu
(2) The importance of keeping the identity of the whistleblower confidential has already been underlined by the EDPS in a
letter to the European Ombudsman of 30 July 2010 in case 2010-0458, to be found on the EDPS website (http://
www.edps.europa.eu). See also EDPS prior check Opinions of 3 February 2012, 23 June 2006, on OLAF internal
investigations (Case 2005-0418), and of 4 October 2007 regarding OLAF external investigations (Cases 2007-47,
2007-48, 2007-49, 2007-50, 2007-72).
(3) See opinion on financial rules applicable to the annual budget of the Union of 15 April 2011, available at http://www.
edps.europa.eu
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— Specify the categories of telephone and data traffic records held by a telecommunication operator
and by an investment firms which competent authorities can require and to limit Article 17.2 (f) to
data normally processed ('held') by telecommunications operators in the framework of Directive
2002/58/EC;
— Add in Article 29.1 (b) a provision saying that: ‘the identity of these persons should be guaranteed
at all stages of the procedure, unless its disclosure is required by national law in the context of
further investigation or subsequent judicial proceedings’;
— In light of the doubts expressed in the present Opinion, assess the necessity and proportionality of
the proposed system of mandatory publication of sanctions. Subject to the outcome of the necessity
and proportionality test, in any event provide for adequate safeguards to ensure respect of the
presumption of innocence, the right of the persons concerned to object, the security/accuracy of the
data and their deletion after an adequate period of time.
Done at Brussels, 10 February 2012.
Giovanni BUTTARELLI

Assistant European Data Protection Supervisor
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II
(Information)

INFORMATION FROM EUROPEAN UNION INSTITUTIONS, BODIES, OFFICES
AND AGENCIES

EUROPEAN COMMISSION
Authorisation for State aid pursuant to Articles 87 and 88 of the EC Treaty
Cases where the Commission raises no objections
(Text with EEA relevance)

(2012/C 177/02)

Date of adoption of the decision

11.2.2009

Reference number of State Aid

N 646/08

Member State

Germany

Region

Baden Württemberg

Title (and/or name of the beneficiary)

MFG Baden Württemberg- Film förderung — Verlängerung der Beihilfe
N 228/07

Legal basis

Beschluss des Aufsichtsrates der MFG Medien- und Filmgesellschaft
Baden- Württemberg vom 28. November 2003

Type of measure

Aid scheme

Objective

Culture

Form of aid

Reimbursable grant, Direct grant

Budget

Annual budget: EUR 10,174 million
Overall budget: EUR 11,684 million

Intensity

70 %

Duration (period)

1.1.2009-31.12.2012

Economic sectors

Recreational, cultural sporting activities

Name and address of the granting authority

MFG Medien- und Filmgesellschaft Baden- Württemberg

Other information

—

The authentic text(s) of the decision, from which all confidential information has been removed, can be
found at:
http://ec.europa.eu/community_law/state_aids/state_aids_texts_en.htm

20.6.2012

EN

20.6.2012

Official Journal of the European Union

Date of adoption of the decision

23.1.2012

Reference number of State Aid

SA.33749 (11/N)

Member State

Germany

Region

—

Title (and/or name of the beneficiary)

Fördermaßnahme „ATEM — Antriebstechnologien für die Elektromo
bilität“

Legal basis

— Energie- und Klimafondsgesetz (EKFG); — Gesetz zur Änderung des
Gesetzes zur Errichtung eines Sondervermögens „Energie- und
Klimafonds“ (EKFG-ÄndG), Kapitel 6092 Titel 683 04;
— Förderbekanntmachung „ATEM — Antriebstechnologien für die
Elektromobilität“ des BMWi; — §23 und §44 der Verwaltungs
vorschriften zur Bundeshaushaltsordnung; — §§48 bis 49a Verwal
tungsverfahrensgesetz; — Allgemeine Nebenbestimmungen für
Zuwendungen auf Kostenbasis des BMBF an Unternehmen der
gewerblichen Wirtschaft für FuE-Vorhaben (NKBF 98); —
Allgemeinen Nebenbestimmungen für Zuwendungen zur Projektför
derung (ANBest-P) bzw. für Zuwendungen zur Projektförderung an
Gebietskörperschaften (ANBest-Gk) und die Besonderen Neben
bestimmungen für Zuwendungen des BMBF zur Projektförderung
auf Ausgabenbasis (BNBest-BMBF98)

Type of measure

Aid scheme

Objective

Research and development

Form of aid

Direct grant

Budget

Annual budget: EUR 11,116 million
Overall budget: EUR 66,7 million

Intensity

100 %

Duration (period)

1.1.2012-31.12.2017

Economic sectors

All sectors

Name and address of the granting authority

Bundesministerium für Wirtschaft und Technologie
Villemombler Straße 76
53123 Bonn
DEUTSCHLAND

Other information

—

The authentic text(s) of the decision, from which all confidential information has been removed, can be
found at:
http://ec.europa.eu/community_law/state_aids/state_aids_texts_en.htm
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Date of adoption of the decision

13.3.2012

Reference number of State Aid

SA.33913 (11/N)

Member State

Spain

Region

Cataluña

Title (and/or name of the beneficiary)

Prorróga de la medida INVERTEC 2009-2011

Legal basis

Ley Organica 6/2006 de 19 de julio de 2006 de reforma del Estatuto de
Autonómia de Cataluña; Ley 12/2005 de 17 de noviembre de 2005 de
Nueva Regulación del Centre d'Innovació i Desenvolupament Empre
sarial

Type of measure

Aid scheme

Objective

Risk capital, Small and medium-sized enterprises

Form of aid

Provision of risk capital

Budget

Overall budget: EUR 25 million

Intensity

—

Duration (period)

1.1.2012-31.12.2015

Economic sectors

All sectors

Name and address of the granting authority

Societat Cataluña d'Inversíon en empreses de base tecnológica SA
Passeig de Gràcia, 129
08008 Barcelona
ESPAÑA

Other information

—

The authentic text(s) of the decision, from which all confidential information has been removed, can be
found at:
http://ec.europa.eu/community_law/state_aids/state_aids_texts_en.htm
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Date of adoption of the decision

8.2.2012

Reference number of State Aid

SA.34081 (11/N)

Member State

Poland

Region

—

Title (and/or name of the beneficiary)

Czwarte przedłużenie programu wspierania finansowania banków w
Polsce

Legal basis

Ustawa z dnia 12 lutego 2009 r. o udzielaniu przez Skarb Panstwa
wsparcia instytucjom finansowym

Type of measure

Aid scheme

Objective

Aid to remedy serious disturbances in the economy

Form of aid

Guarantee

Budget

Annual budget: PLN 40 000 million
Overall budget: PLN 40 000 million

Intensity

—

Duration (period)

Until 30.6.2012

Economic sectors

Financial intermediation

Name and address of the granting authority

Ministerstwo Finansów
ul. Świętokrzyska 12
00-916 Warszawa
POLSKA/POLAND

Other information

—

The authentic text(s) of the decision, from which all confidential information has been removed, can be
found at:
http://ec.europa.eu/community_law/state_aids/state_aids_texts_en.htm
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Date of adoption of the decision

20.2.2012

Reference number of State Aid

SA.34101 (11/N)

Member State

Netherlands

Region

—

Title (and/or name of the beneficiary)

Omnibusregeling voor provincies en gemeenten inzake de staatssteun
aspecten van subsidiemaatregelen ten behoeve van onderzoek, ontwik
keling en innovatie (OO&I)

Legal basis

Algemene wet bestuursrecht titel 4.2; Provinciewet; Gemeentewet

Type of measure

Aid scheme

Objective

Research and development, Innovation

Form of aid

Direct grant, Transactions not on market terms

Budget

Overall budget: EUR 3 745 million

Intensity

100 %

Duration (period)

Until 31.12.2017

Economic sectors

All sectors

Name and address of the granting authority

Nederlandse provincies en gemeenten — contact Ministerie van Binnen
landse Zaken en Koninkrijksrelaties
Bezuidenhoutseweg 67
2500 EB Den Haag
NEDERLAND

Other information

—

The authentic text(s) of the decision, from which all confidential information has been removed, can be
found at:
http://ec.europa.eu/community_law/state_aids/state_aids_texts_en.htm
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Authorisation for State aid pursuant to Articles 107 and 108 of the TFEU
Cases where the Commission raises no objections
(Text with EEA relevance)

(2012/C 177/03)

Date of adoption of the decision

8.5.2012

Reference number of State Aid

SA.33934 (11/N)

Member State

Germany

Region

Thüringen

Title (and/or name of the beneficiary)

Großes Investitionsvorhaben — Masdar PV GmbH

Legal basis

1. 36. Rahmenplan der Gemeinschaftsaufgabe — Verbesserung der
regionalen Wirtschaftsstruktur;
2. Investitionszulagengesetz 2010

Type of measure

Individual aid

Objective

Regional development, Employment

Form of aid

Direct grant

Budget

Overall budget: EUR 12,9 million

Intensity

10,2 %

Duration (period)

2012-2014

Economic sectors

Manufacturing industry

Name and address of the granting authority

1. Thüringer Aufbaubank
Gorkistraße 9
99084 Erfurt
DEUTSCHLAND
2. Finanzamt Gotha
Reuterstraße 2a
99867 Gotha
DEUTSCHLAND

Other information

—

The authentic text(s) of the decision, from which all confidential information has been removed, can be
found at:
http://ec.europa.eu/community_law/state_aids/state_aids_texts_en.htm
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Date of adoption of the decision

27.2.2012

Reference number of State Aid

SA.34066 (11/N)

Member State

Poland

Region

—

Title (and/or name of the beneficiary)

Czwarte przedłużenie programu rekapitalizacji niektórych instytucji
finansowych

Legal basis

Ustawa z dnia 12 lutego 2010 r. o rekapitalizacji niektórych instytucji
finansowych (Dz. U. nr 40, poz. 226)

Type of measure

Aid scheme

Objective

Aid to remedy serious disturbances in the economy

Form of aid

Other forms of equity intervention

Budget

Annual budget: PLN not specified, but within the overall budged
envisaged for all Treasury guarantees, which amounts to PLN 40 000
million
Overall budget: PLN 40 000 million

Intensity

—

Duration (period)

Until 30.6.2012

Economic sectors

Financial intermediation

Name and address of the granting authority

Ministerstwo Finansów
ul. Świętokrzyska 12
00-916 Warszawa
POLSKA/POLAND

Other information

—

The authentic text(s) of the decision, from which all confidential information has been removed, can be
found at:
http://ec.europa.eu/community_law/state_aids/state_aids_texts_en.htm
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Date of adoption of the decision

4.4.2012

Reference number of State Aid

SA.34188 (12/N)

Member State

United Kingdom

Region

North Yorkshire

Title (and/or name of the beneficiary)

Next Generation Broadband in North Yorkshire — alterations to existing
aid and aid for basic broadband deployment

Legal basis

Local Government Act 2000

Type of measure

Individual aid

Objective

Regional development

Form of aid

Direct grant

Budget

Overall budget: GBP 40 million

Intensity

21 %

Duration (period)

1.7.2010-30.6.2015

Economic sectors

Post and telecommunications

Name and address of the granting authority

NYnet, Douris House
Roecliffe Business Park
Boroughbridge
North Yorkshire
YO51 9NE
UNITED KINGDOM

Other information

—

The authentic text(s) of the decision, from which all confidential information has been removed, can be
found at:
http://ec.europa.eu/community_law/state_aids/state_aids_texts_en.htm
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Date of adoption of the decision

30.3.2012

Reference number of State Aid

SA.34539 (12/N)

Member State

Germany

Region

—

Title (and/or name of the beneficiary)

Amendment of restructuring plan of Commerzbank

Legal basis

Gesetz sur Errichtung eines Sonderfonds Finanzmarktstabilisierung

Type of measure

Aid scheme

Objective

Aid to remedy serious disturbances in the economy

Form of aid

Recapitalisation aid

Budget

Annual budget: EUR 18 200 million
Overall budget: EUR 18 200 million

Intensity

—

Duration (period)

—

Economic sectors

Financial intermediation

Name and address of the granting authority

Sonderfonds Finanzmarktstabilisierung (SoFFin)
Finanzmarktstabilisierungsanstalt
Taunusanlage 6
60329 Frankfurt am Main
DEUTSCHLAND

Other information

—

The authentic text(s) of the decision, from which all confidential information has been removed, can be
found at:
http://ec.europa.eu/community_law/state_aids/state_aids_texts_en.htm
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(Notices)

NOTICES FROM EUROPEAN UNION INSTITUTIONS, BODIES, OFFICES AND
AGENCIES

EUROPEAN COMMISSION
Euro exchange rates (1)
19 June 2012
(2012/C 177/04)
1 euro =
Currency

USD

US dollar

JPY

Japanese yen

DKK

Danish krone

Exchange rate

1,2619
99,57

Currency

Exchange rate

AUD

Australian dollar

1,2416

CAD

Canadian dollar

1,2889

7,4333

HKD

Hong Kong dollar

9,7913

New Zealand dollar

1,5854

GBP

Pound sterling

0,80520

NZD

SEK

Swedish krona

8,8398

SGD

Singapore dollar

CHF

Swiss franc

1,2009

KRW

South Korean won

ISK

Iceland króna

NOK

Norwegian krone

7,5170

BGN

Bulgarian lev

1,9558

CZK

Czech koruna

HUF

Hungarian forint

LTL

Lithuanian litas

3,4528

LVL

Latvian lats

PLN

1,5981
1 456,89

ZAR

South African rand

CNY

Chinese yuan renminbi

8,0203

HRK

Croatian kuna

7,5425

10,4145

IDR

Indonesian rupiah

MYR

Malaysian ringgit

PHP

Philippine peso

53,437

RUB

Russian rouble

41,1080

0,6969

THB

Thai baht

39,586

Polish zloty

4,2530

BRL

Brazilian real

2,5848

RON

Romanian leu

4,4638

MXN

Mexican peso

17,3461

TRY

Turkish lira

2,2756

INR

Indian rupee

70,6070

25,495
288,61

(1) Source: reference exchange rate published by the ECB.

11 895,61
3,9844
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COMMISSION IMPLEMENTING DECISION
of 15 June 2012
adopting Union import decisions for certain chemicals pursuant to Regulation (EC) No 689/2008 of
the European Parliament and of the Council
(2012/C 177/05)
Parties and for which the Commission has received
information from the Secretariat of the Rotterdam
Convention in the form of decision guidance documents.
Alachlor and aldicarb fall within the scope of Regulation
(EC) No 1107/2009 of the European Parliament and of
the Council of 21 October 2009 concerning the placing
of plant protection products on the market and repealing
Council Directives 79/117/EEC and 91/414/EEC (4) and
are not allowed to be placed on the market as consti
tuents of preparations acting as plant protection
products.

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,
Having regard to Regulation (EC) No 689/2008 of the European
Parliament and of the Council of 17 June 2008 concerning the
export and import of dangerous chemicals (1), and in particular
the second subparagraph of Article 12(1) thereof,
After consulting the Committee established by Article 133 of
Regulation (EC) No 1907/2006 of the European Parliament and
of the Council of 18 December 2006 concerning the Regis
tration, Evaluation, Authorisation and Restriction of Chemicals
(REACH), establishing a European Chemicals Agency, amending
Directive 1999/45/EC and repealing Council Regulation (EEC)
No 793/93 and Commission Regulation (EC) No 1488/94 as
well as Council Directive 76/769/EEC and Commission
Directives
91/155/EEC,
93/67/EEC,
93/105/EC
and
2000/21/EC (2),

(5)

The chemical endosulfan has been added to the PIC
procedure, as pesticide, by decision RC 5/5 of the fifth
meeting of the Conference of the Parties and for which
the Commission has received information from the
Secretariat of the Rotterdam Convention in the form of
a decision guidance document. Endosulfan falls within
the scope of Regulation (EC) No 1107/2009 and of
Directive 98/8/EC of the European Parliament and of
the Council of 16 February 1998 concerning the
placing of biocidal products on the market (5) and is
not allowed to be placed on the market as constituent
of preparations acting as plant protection products or as
biocides, respectively.

(6)

Accordingly, a final import decision concerning alachlor,
aldicarb and endosulfan should be taken,

Whereas:
(1)

(2)

(3)

(4)

Under Regulation (EC) No 689/2008 the Commission is
to decide on behalf of the Union whether or not to
permit the import into the Union of each chemical
subject to the prior informed consent (PIC) procedure.
The United Nations Environment Programme (UNEP) and
the Food and Agriculture Organisation (FAO) have been
appointed to provide secretariat services for the operation
of the PIC procedure established by the Rotterdam
Convention on the Prior Informed Consent Procedure
for certain hazardous chemicals and pesticides in inter
national trade, hereinafter ‘the Rotterdam Convention’,
approved by the Community by Council Decision
2006/730/EC (3).
The Commission, acting as common designated au
thority, is required to forward import decisions on
chemicals subject to the PIC procedure to the Secretariat
of the Rotterdam Convention, on behalf of the Union
and its Member States.
The chemicals alachlor and aldicarb have been added to
the PIC procedure, as pesticides, by decisions RC 5/3 and
RC 5/4 of the fifth meeting of the Conference of the

(1) OJ L 204, 31.7.2008, p. 1.
(2) OJ L 396, 30.12.2006, p. 1.
(3) OJ L 299, 28.10.2006, p. 23.

HAS DECIDED AS FOLLOWS:

Sole Article
The final decision on the import of alachlor, aldicarb and
endosulfan as set out in the form for import response in the
Annex is adopted.

Done at Brussels, 15 June 2012.

For the Commission
Janez POTOČNIK

Member of the Commission

(4) OJ L 309, 24.11.2009, p. 1.
(5) OJ L 123, 24.4.1998, p. 1.
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V
(Announcements)

ADMINISTRATIVE PROCEDURES

EUROPEAN PARLIAMENT
Call for proposals IX-2013/01 — ‘Grants to political parties at European level’
(2012/C 177/06)
Under Article 10(4) of the Treaty on European Union, political parties at European level contribute to
forming European political awareness and to expressing the will of citizens of the Union. Furthermore,
Article 224 of the Treaty on the Functioning of the European Union stipulates that the European Parliament
and the Council, acting in accordance with the ordinary legislative procedure, by means of regulations, shall
lay down the regulations governing political parties at European level referred to in Article 10(4) of the
Treaty on European Union and in particular the rules regarding their funding.

In this context, Parliament is launching a call for proposals with a view to the awarding of grants to political
parties at European level.

1. BASIC ACT
Regulation (EC) No 2004/2003 of the European Parliament and of the Council of 4 November 2003
(hereinafter ‘Regulation (EC) No 2004/2003’) on the regulations governing political parties at European level
and the rules regarding their funding (1).

Decision of the Bureau of the European Parliament of 29 March 2004 laying down the procedures for
implementing Regulation (EC) No 2004/2003 (hereinafter ‘the Bureau Decision’) (2).

Council Regulation (EC, Euratom) No 1605/2002 of 25 June 2002 on the Financial Regulation applicable
to the general budget of the European Communities (hereinafter ‘the Financial Regulation’) (3).

Commission Regulation (EC, Euratom) No 2342/2002 of 23 December 2002 laying down detailed rules for
the implementation of Council Regulation (EC, Euratom) No 1605/2002 on the Financial Regulation
applicable to the general budget of the European Communities (hereinafter ‘the Financial Regulation Imple
menting Rules’) (4).

2. OBJECTIVE
Under Article 2 of the Bureau Decision, ‘The European Parliament shall publish each year, before the end of
the first half of the year, a call for proposals with a view to the awarding of grants to fund political parties
at European level. The published document shall set out the eligibility criteria, the arrangements for the
provision of Community funding and the proposed timetable for the award procedure.’
(1 )
(2 )
(3 )
(4 )

OJ
OJ
OJ
OJ

L 297,
C 155,
L 248,
L 357,

15.11.2003, p. 1.
12.6.2004, p. 1.
16.9.2002, p. 1.
31.12.2002, p. 1.
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This call for proposals relates to grant applications for the financial year 2013 covering the period of
activity from 1 January to 31 December 2013. The grant’s objective is to support the beneficiary’s annual
work programme.
3. ADMISSIBILITY
Applications will not be admissible unless they are submitted in writing on the grant application form as in
Annex 1 to the above Bureau Decision and are forwarded to the President of the European Parliament by
the closing date.
4. CRITERIA AND SUPPORTING DOCUMENTS
4.1. Eligibility criteria
In order to be eligible for a grant, a political party at European level must satisfy the conditions laid down in
Article 3(1) of Regulation (EC) No 2004/2003, i.e.:
(a) it must have legal personality in the Member State in which its seat is located;
(b) it must be represented, in at least one quarter of Member States, by Members of the European
Parliament or in the national parliaments or regional parliaments or in the regional assemblies, or it
must have received, in at least one quarter of the Member States, at least three per cent of the votes cast
in each of those Member States at the most recent European Parliament elections;
(c) it must observe, in particular in its programme and in its activities, the principles on which the
European Union is founded, namely the principles of liberty, democracy, respect for human rights
and fundamental freedoms, and the rule of law;
(d) it must have participated in elections to the European Parliament, or have expressed the intention to do
so.
In order for the provisions laid down in Regulation (EC) No 2004/2003 to apply, a Member of the
European Parliament may only be a member of one political party at European level (Article 10(1), last
subparagraph of Regulation (EC) No 2004/2003).
In view of this, political parties are informed that, as from the financial year 2013, the European Parliament
will apply the provisions in Article 3(1)(b) such that a Member of the European Parliament may only be a
member of the political party at European level of which his or her national political party is a member.
4.2. Exclusion criteria
Applicants must also certify that they are not in any of the circumstances described in Article 93(1) and
Article 94 of the Financial Regulation.
4.3. Selection criteria
Applicants must provide evidence that they possess the legal and financial viability required to carry out the
work programme set out in the application for funding and that they have the technical capability and
management skills needed to carry out successfully the work programme for which they are applying for a
grant.
4.4. Award criteria
In accordance with Article 10 of Regulation (EC) No 2004/2003, the available appropriations for the
financial year 2013 will be distributed as follows among the political parties at European level whose
applications for funding have been approved in the light of the eligibility, exclusion and selection criteria:
(a) 15 % will be distributed in equal shares;
(b) 85 % will be distributed among those parties with elected members in the European Parliament, in
proportion to the number of elected members.
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4.5. Supporting documents
For the purpose of assessing the above criteria, applicants must provide the following supporting docu
ments:
(a) original covering letter indicating the grant amount requested;
(b) application form in Annex 1 to the Bureau Decision, duly completed and signed (including the written
solemn declaration);
(c) statutes of the political party;
(d) official certificate of registration;
(e) recent proof of existence of the political party;
(f) list of the directors/members of the management board (names and forenames, titles or functions within
the applicant party);
(g) documents certifying that the applicant meets the conditions laid down in Article 3(1)(b) of Regulation
(EC) No 2004/2003 (1);
(h) documents certifying that the applicant meets the conditions laid down in Article 3(1)(d) of Regulation
(EC) No 2004/2003;
(i) programme of the political party;
(j) comprehensive financial statement for 2011 certified by an external auditing body (2);
(k) provisional operating budget for the period concerned (from 1 January to 31 December 2013) indi
cating expenditure eligible for funding from the Community budget.
As regards points (c), (d), (f), (h) and (i), the applicant may submit a sworn statement that the information
provided at the previous stage remains valid.
5. FINANCING FROM EU BUDGET
The funding for the financial year 2013 under Article 402 of Parliament’s budget, ‘Contributions to
European political parties’, is put at a total of EUR 21 794 200. It is subject to approval by the
budgetary authority.
The maximum amount paid to the beneficiary by the European Parliament may not exceed 85 % of the
eligible operating costs of political parties at European level. The burden of proof shall lie with the political
party concerned.
The financing shall take the form of an operating grant as provided for by the Financial Regulation and
Financial Regulation Implementing Rules. The arrangements for paying the grant and the obligations
governing its use will be set out in a grant award decision, a specimen of which appears in Annex 2a
to the Bureau Decision.
6. PROCEDURE AND CLOSING DATE FOR SUBMITTING PROPOSALS
6.1. Closing date and submission of applications
The closing date for submitting applications is 30 September 2012. Applications submitted after that date
will not be considered.
(1) Including the lists of elected persons referred to in Article 3(1)(b), first subparagraph, and Article 10(1)(b).
(2) Unless the political party at European level was established during the current year.
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Applications must:
(a) be submitted on the grant application form (Annex 1 to the Bureau Decision);
(b) be signed, without fail, by the applicant or his duly authorised representative;
(c) be submitted under double cover; the two envelopes shall be sealed. In addition to the address of the
recipient department as given in the call for proposals, the inner envelope must bear the following:
‘CALL FOR PROPOSALS — 2013 GRANTS TO POLITICAL PARTIES AT EUROPEAN LEVEL
NOT

TO

BE

OPENED

BY

THE

MAIL SERVICE OR
PERSON’

BY

ANY

UNAUTHORISED

If self-adhesive envelopes are used, they must be sealed with adhesive tape and the sender must sign
across this tape. The signature of the sender shall be deemed to comprise not only his hand-written
signature, but also his organisation’s stamp.
The outer envelope must display the sender’s address and be addressed to:
European Parliament
Mail Service
KAD 00D008
2929 Luxembourg
LUXEMBOURG
The inner envelope must be addressed to:
President of the European Parliament
Attn. Mr Roger VANHAEREN, Director-General of Finance
SCH 05B031
2929 Luxembourg
LUXEMBOURG
(d) be forwarded at the latest on the closing date laid down in the call for proposals either by registered
mail, as evidenced by the postmark, or by courier service, as evidenced by the date of the deposit slip.
6.2. Indicative procedure and timetable
The following procedure and timetable will apply to the awarding of grants to political parties at European
level:
(a) submission of applications to the European Parliament (no later than 30 September 2012);
(b) consideration and selection by the relevant European Parliament department; only those applications
deemed admissible will be examined on the basis of the eligibility, exclusion and selection criteria set
out in the call for proposals;
(c) adoption of the grant award decision by Parliament’s Bureau (in principle no later than 1 January 2013
as stipulated in Article 4 of the Bureau Decision) and notification of applicants;
(d) payment of an advance of 80 % (within 15 days following the grant award decision).
6.3. Further information
The following texts are available on the European Parliament’s Internet site at the following address:
http://www.europarl.europa.eu/tenders/invitations.htm
(a) Regulation (EC) No 2004/2003;
(b) Bureau Decision;
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(c) grant application form (Annex 1 to the Bureau Decision).
Any questions relating to this call for proposals with a view to the awarding of grants should be sent by email, quoting the publication reference, to the following address: fin.part.fond.pol@europarl.europa.eu
6.4. Processing of personal data
In accordance with Regulation (EC) No 45/2001 of the European Parliament and of the Council (1), personal
data included in the application for funding and annexes thereto will be processed pursuant to the principles
of fairness, lawfulness and proportionality for the express and legitimate purposes of this action. For the
purposes of processing the application and of safeguarding the financial interests of the Communities,
personal data may be processed by the competent services and bodies of the European Parliament and
transferred to internal audit services, to the European Court of Auditors, to the Financial Irregularities Panel
or to the European Anti-Fraud Office (OLAF).
Names of the members and representatives of the European political parties communicated with the
application for funding to fulfil the requirement for representation as laid out in Article 3(b) of Regulation
(EC) No 2004/2003 may be published by the European Parliament and disclosed to the public under
Regulation (EC) No 1049/2001 regarding public access to European Parliament documents (2). Political
parties are invited to include with their applications a declaration signed by the party members or represen
tatives concerned indicating that they have been informed about, and agree to, disclosure of their names to
the public.
Any individual concerned may contact the European Data Protection Supervisor (edps@edps.europa.eu) in
order to appeal.

(1) OJ L 8, 12.1.2001, p. 1.
(2) Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding public
access to European Parliament, Council and Commission documents (OJ L 145, 31.5.2001, p. 43).
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Call for proposals IX-2013/02 — ‘Grants to political foundations at European level’
(2012/C 177/07)
Under Article 10(4) of the Treaty on European Union, political parties at European level contribute to
forming European political awareness and to expressing the will of citizens of the Union. Furthermore,
Article 224 of the Treaty on the Functioning of the European Union stipulates that the European Parliament
and the Council, acting in accordance with the ordinary legislative procedure, by means of regulations, shall
lay down the regulations governing political parties at European level referred to in Article 10(4) of the
Treaty on European Union and in particular the rules regarding their funding.
The revision of the Regulation recognised the role of political foundations at European level which, as
organisations affiliated to political parties at European level, ‘may through their activities support and
underpin the objectives of the political parties at European level notably in terms of contributing to the
debate on European public policy issues and on European integration, including by acting as catalysts for
new ideas, analysis and policy options’. The Regulation provides, in particular, for an annual operating grant
from the European Parliament to political foundations which apply and which satisfy the conditions laid
down in the Regulation.
In this context, the Parliament is launching a call for proposals with a view to the awarding of grants to
political foundations at European level.
1. BASIC ACT
Regulation (EC) No 2004/2003 of the European Parliament and of the Council of 4 November 2003
(hereinafter ‘Regulation (EC) No 2004/2003’) laying down the regulations governing political parties at
European level and the rules regarding their funding (1).
Decision of the Bureau of the European Parliament of 29 March 2004 laying down the procedures for
implementing Regulation (EC) No 2004/2003 (hereinafter ‘the Bureau Decision’) (2).
Council Regulation (EC, Euratom) No 1605/2002 of 25 June 2002 on the Financial Regulation applicable
to the general budget of the European Communities (hereinafter ‘the Financial Regulation’) (3).
Council Regulation (EC, Euratom) No 2342/2002 of 23 December 2002 laying down detailed rules for the
implementation of Council Regulation (EC, Euratom) No 1605/2002 on the Financial Regulation applicable
to the general budget of the European Communities (hereinafter ‘the Financial Regulation Implementing
Rules’) (4).
2. OBJECTIVE
Under Article 2 of the Bureau Decision, ‘The European Parliament shall publish each year, before the end of
the first half of the year, a call for proposals with a view to the awarding of grants to fund parties and
foundations. The published document shall set out the eligibility criteria, the arrangements for the provision
of Community funding and the proposed timetable for the award procedure’.
This call for proposals relates to grant applications for the financial year 2013, covering the period of
activity from 1 January to 31 December 2013. The grant’s objective is to support the beneficiary’s annual
work programme.
3. ADMISSIBILITY
Applications will not be admissible unless they are submitted in writing on the grant application form as in
Annex 1 to the above Bureau Decision and are forwarded to the President of the European Parliament by
the closing date.
(1 )
(2 )
(3 )
(4 )

OJ
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15.11.2003, p. 1.
12.6.2004, p. 1.
16.9.2002, p. 1.
31.12.2002, p. 1.
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4. CRITERIA AND SUPPORTING DOCUMENTS
4.1. Eligibility criteria
In order to be eligible for a grant, a political foundation at European level must satisfy the conditions laid
down in Article 3(2) of Regulation (EC) No 2004/2003, i.e.:
(a) it must be affiliated with one of the political parties at European level recognised in accordance with this
Regulation, as certified by that party;
(b) it must have legal personality in the Member State where it has its registered office; said legal personality
must be separate from that of the political party at European level to which the foundation is affiliated;
(c) it must observe, in particular in its programme and in its activities, the principles on which the
European Union is founded, namely the principles of liberty, democracy, respect for human rights
and fundamental freedoms, and the rule of law;
(d) it must not promote profit goals;
(e) its governing body must have a geographically balanced composition.
Furthermore, it must also satisfy the conditions laid down in Article 3(3) of Regulation (EC) No 2004/2003:
Within the framework of this Regulation, it remains for each political party and foundation at European
level to define the specific modalities for their relationship, in accordance with national law, including an
appropriate degree of separation between the daily management as well as the governing structures of the
political foundation at European level, on the one hand, and the political party at European level with which
the former is affiliated, on the other hand.
4.2. Exclusion criteria
Applicants must also certify that they are not in any of the circumstances described in Article 93(1) and
Article 94 of the Financial Regulation.
4.3. Selection criteria
Applicants must provide evidence that they possess the legal and financial viability required to carry out the
work programme set out in the application for funding and that they have the technical capability and
management skills needed to carry out successfully the work programme for which they are applying for a
grant.
4.4. Award criteria
In accordance with Article 4(5) of Regulation (EC) No 2004/2003, the available appropriations for the
financial year 2013 will be distributed as follows among the political foundations at European level which
have obtained a positive decision on their application for funding on the basis of the eligibility, exclusion
and selection criteria:
(a) 15 % will be distributed in equal shares;
(b) 85 % will be distributed among those affiliates of the political parties at European level which have
elected members in the European Parliament, in proportion to the number of elected members.
4.5. Documentary evidence
For the purpose of assessing the above criteria, applicants must provide the following supporting docu
ments:
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(a) original covering letter indicating the grant amount requested;
(b) application form in Annex 1 to the Decision of the Bureau of the European Parliament of 29 March
2004, duly completed and signed (including the written solemn declaration);
(c) statutes of the applicant;
(d) official certificate of registration;
(e) recent proof of existence of the applicant;
(f) list of the directors/members of the management board (names and forenames, citizenship, titles or
functions within the applicant foundation);
(g) programme of the applicant;
(h) comprehensive financial statement for 2011 certified by an external auditing body (1);
(i) provisional operating budget for the period concerned (from 1 January to 31 December 2013) indi
cating expenditure eligible for funding from the Union budget;
(j) documents certifying that the applicant meets the conditions laid down in Article 3(3) of Regulation
(EC) No 2004/2003.
As regards points (c), (d), (f) and (g), the applicant may submit a declaration on his honour that the
information provided at the previous stage remains valid.
5. FINANCING FROM THE EU BUDGET
The funding for the financial year 2013 under Article 403 of Parliament’s budget, ‘Contributions to
European political parties’, is put at a total of EUR 12 400 000. It is subject to approval by the
budgetary authority.
The maximum amount paid to the beneficiary by the European Parliament may not exceed 85 % of the
eligible operating costs of political foundations at European level. The burden of proof shall lie with the
political foundation concerned.
The funding shall take the form of an operating grant, as provided for by the Financial Regulation and
Financial Regulation Implementing Rules. The arrangements for paying the grant and the obligations
governing its use will be set out in a grant award decision, a specimen of which appears in Annex 2b
to the Bureau Decision.
6. PROCEDURE AND CLOSING DATE FOR SUBMITTING PROPOSALS
6.1. Closing date and submission of applications
The closing date for submitting applications is 30 September 2012. Applications submitted after that date
will not be considered.
Applications must:
(a) be made on the grant application form (Annex 1 to the Bureau Decision);
(1) Unless the applicant was established during the current year.
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(b) be signed, without fail, by the applicant or his duly authorised representative;
(c) be submitted under double cover; the two envelopes shall be sealed; in addition to the address of the
recipient department, as given in the call for proposals, the inner envelope must bear the following:
‘CALL FOR PROPOSALS — 2013 GRANTS TO POLITICAL FOUNDATIONS AT EUROPEAN
LEVEL
NOT TO BE OPENED BY THE POSTAL SERVICE OR BY ANY UNAUTHORISED PERSON’
If self-adhesive envelopes are used, they must be sealed with adhesive tape bearing the signature of the
sender. The signature of the sender shall be deemed to comprise not only his hand-written signature,
but also his organisation’s stamp.
The outer envelope must show the sender’s address and be addressed to:
European Parliament
Mail Service
KAD 00D008
2929 Luxembourg
LUXEMBOURG
The inner envelope must be addressed to:
President of the European Parliament
Attn. Mr Roger VANHAEREN, Director-General of Finance
SCH 05B031
2929 Luxembourg
LUXEMBOURG
(d) be forwarded at the latest on the closing date laid down in the call for proposals either by registered
post, as evidenced by the postmark, or by courier service, as evidenced by the date of the deposit slip.
6.2. Indicative procedure and timetable
The following procedure and timetable will apply to the awarding of grants to political foundations at
European level:
(a) submission of applications to the European Parliament (no later than 30 September 2012);
(b) examination and selection by the relevant European Parliament department; only those applications
deemed admissible will be examined on the basis of the eligibility, exclusion and selection criteria set
out in the call for proposals;
(c) adoption of the grant award decision by Parliament’s Bureau (in principle no later than 1 January 2013,
as stipulated in Article 4 of the Bureau Decision) and notification of applicants;
(d) payment of an advance of 80 % (within 15 days following the grant award decision).
6.3. Additional information
The following texts are available on the European Parliament’s Internet site at the following address:
http://www.europarl.europa.eu/tenders/invitations.htm
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(a) Regulation (EC) No 2004/2003;
(b) Bureau Decision;
(c) Grant application form (Annex 1 to the Bureau Decision).
Any questions relating to this call for proposals with a view to the awarding of grants should be sent by email, quoting the publication reference, to the following address: fin.part.fond.pol@europarl.europa.eu
6.4. Processing of personal data
In accordance with Regulation (EC) No 45/2001 of the European Parliament and of the Council (1), personal
data included in the application for funding and annexes thereto shall be processed pursuant to the
principles of fairness, lawfulness and proportionality for the express and legitimate purpose of this
action. For the purposes of processing the application and of safeguarding the financial interests of the
Communities, personal data may be processed by the competent services and bodies of the European
Parliament, and transferred to internal audit services, to the European Court of Auditors, to the Financial
Irregularities Panel or to the European Anti-Fraud Office (OLAF).

(1) OJ L 8, 12.1.2001, p. 1.
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COUNCIL
OPEN CALL
European Cooperation in Science and Technology (COST)
(2012/C 177/08)
COST brings together researchers and experts in different countries working on specific topics. COST does
NOT fund research itself, but supports networking activities such as meetings, conferences, short-term
scientific exchanges and outreach activities. Currently around 250 scientific networks (Actions) are
supported.

COST invites proposals for Actions contributing to the scientific, technological, economic, cultural or
societal development of Europe. Proposals playing a precursor role for other European programmes
and/or initiated by early-stage researchers are especially welcome.

Developing stronger links amongst European researchers is crucial to building the European Research Area
(ERA). COST stimulates new, innovative, interdisciplinary and broad research networks in Europe. COST
activities are carried out by research teams to strengthen the foundations for building scientific excellence in
Europe.

COST is organised in nine broad Domains (Biomedicine and Molecular Biosciences; Chemistry and
Molecular Sciences and Technologies; Earth System Science and Environmental Management; Food and
Agriculture; Forests, their Products and Services; Individuals, Societies, Cultures and Health; Information
and Communication Technologies; Materials, Physics and Nanosciences; Transport and Urban Development).
The intended coverage of each domain is explained at http://www.cost.eu

Applicants are invited to locate their topic within one domain. However, inter-disciplinary proposals not
fitting readily into a single domain are particularly welcome and will be assessed separately.

Proposals should include researchers from a minimum of five COST countries. Financial support for an
Action of 19 participating countries is in the range of EUR 130 000 p.a. for normally four years, subject to
available budget.

Proposals will be assessed in two stages. Preliminary proposals (maximum 1 500 words/3 pages), submitted
using the on-line template at http://www.cost.eu/opencall should provide a brief overview of the proposal
and its intended impact. Proposals not conforming to the eligibility criteria of COST (e.g. requesting research
funding) will be excluded. Eligible proposals will be assessed by the relevant Domain Committees in
accordance with the published criteria at http://www.cost.eu. Applicants of selected preliminary proposals
will be invited to submit a full proposal. Full proposals will be peer reviewed according to the assessment
criteria at http://www.cost.eu/opencall. The decision will normally be taken within six months of the
collection date and the Actions should expect to start within three months thereafter.

The collection date for preliminary proposals is 28 September 2012, 17:00 Brussels time. Around 20 %
will be invited to submit a full proposal for final selection of approximately 40 new Actions, subject to
available budget. Full proposals will be invited by 23 November 2012 for submission by 25 January 2013,
with decisions expected in May 2013. The next collection date is envisaged for 29 March 2013, including a
specific collection of Trans-domain proposals (TDP) according to a specific pilot procedure (detailed
information on the procedure can be found at http://www.cost.eu/domains_actions/TDP as from
September 2012).

20.6.2012

20.6.2012

EN

Official Journal of the European Union

Applicants may wish to contact their national COST Coordinator (CNC) for information and
guidance — see http://www.cost.eu/cnc
Proposals must be submitted on-line to the COST Office website.
COST receives financial support for its coordinating activities from the EU RTD framework programme. The
COST Office, set up by the European Science Foundation (ESF), acting as the implementing agent for COST,
provides and manages the administrative, scientific and technical secretariat for COST, its Domain
Committees and its Actions.
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EUROPEAN COMMISSION
Call for proposals for modal shift, catalyst, motorways of the sea, traffic avoidance and common
learning actions under the second Marco Polo Programme
(Regulation (EC) No 1692/2006 of the European Parliament and of the Council — OJ L 328, 24.11.2006, p. 1)
(2012/C 177/09)
The European Commission is hereby launching a call for proposals for the selection procedure 2012 under
the second Marco Polo Programme. The call is closing on 21 September 2012.
Information on the modalities of the call and guidance to proposers on how to submit projects, is available
at the following website:
http://ec.europa.eu/transport/marcopolo/getting-funds/call-for-proposals/2012/index_en.htm
The helpdesk of the Marco Polo Programme can be reached via e-mail eaci-marco-polo-helpdesk@ec.
europa.eu and fax: +32 22979506.
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