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II
(Preparatory Acts)

ECONOMIC AND SOCIAL COMMITTEE

Opinion of the Economic and Social Committee on the ‘Proposal for a directive of the European
Parliament and of the Council coordinating the procurement procedures of entities operating in
the water, energy and transport sectors’
(2001/C 193/01)
On 8 September 2000 the Council of the European Union decided to consult the Economic and Social
Committee, under Articles 47(2), 55 and 95 of the EC Treaty, on the above-mentioned proposal.
The Section for the Single Market, Production and Consumption, which was responsible for preparing
the Committee’s work on the subject, adopted its opinion on 7 February 2001. The rapporteur was
Mr Green.
At its 381st plenary session on 25 and 26 April 2001 (meeting of 26 April 2001) the Economic and
Social Committee adopted the following opinion by 88 votes to 17 with 10 abstentions.
1.

Introduction

1.1.
In response to the Green Paper entitled Public Procurement in the European Union: Exploring the Way Forward
published by the European Commission in November 1996 (1),
the European Economic and Social Committee adopted an
opinion unanimously on 28 May 1997 (2).

liberalisation of certain sectors, involve rethinking the whole
of European law on public procurement. The Commission
also proposes recasting the directives on supplies, works and
services, one aspect of which process would be to exclude the
telecommunications sector from the scope of the directives. In
the directive under consideration it is proposed to amend the
present provisions to take account of the effective liberalisation
of telecommunications markets. The proposal involves amendments grouped under two headings: simplification of the
directive and modifications to the legal framework.

The amendments proposed by the Commission to the directive
on special sectors (93/38/EEC) coordinating the procurement
procedures of entities operating in the water, energy, transport
and telecommunications sectors (3), following the gradual

(1) Opinion on the Green Paper, Rapporteur Henri Malosse, OJ
C 287, 22.9.1997, p. 92.
(2) Green Paper on Public Procurement in the European Union:
Exploring the Way Forward, COM(96) 583 final.
(3) Directive 93/38/EEC coordinating the procurement procedures of
entities operating in the water, energy, transport and telecommunications’ sectors (‘special sectors’ directive’) as amended
most recently by Directive 98/4/EC; Directives 89/665/EEC and
92/13/EEC on the application of appeal procedures (‘appeal
directives’) (OJ L 199, 9.8.1993) as modified by Directive
94/22/EC of 30.5.1994 (OJ L 164, 30.6.1994) and Directive
98/4/EC of 16.2.1998 (OJ L 101, 1.4.1998).

1.2.
The ESC congratulates the Commission in particular
on the work accomplished through the opening of markets,
promoted by the European Community from the outset, but
wishes to propose modifications or amendments to the text of
the proposed directive.

1.3.
After some general comments on the proposed simplifications and on the changes to legislation proposed by this
text, the ESC’s proposals will be set out.
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General comments on the proposed simplifications
to Directive 93/38/EEC

2.1.
The proposed amendments affect the scope of Directive
93/38/EEC on public procurement in the water, energy,
transport and telecommunications sectors, to take account of
the gradual liberalisation of these sectors, the introduction of
electronic purchasing mechanisms, a clarification of provisions
on technical specifications to encourage innovative enterprises
in particular, the strengthening of the provisions on allocation
criteria, simplification of thresholds and the introduction of a
common procurement vocabulary.

The ESC endorses these changes, but regrets that European law
is modified too often: this has a damaging effect on knowledge
and comprehension of European law. It calls upon the
Commission to consider establishing more flexible and more
stable general frameworks to avoid impairing the necessary
development of knowledge of European law.

2.2.
The ESC welcomes the clarification provided by this
new draft directive, set out under four headings which
cover definitions, rules applicable to contracts, specific rules
applicable to design contests, and statistical rules and final
provisions. However, the text remains laborious to read
through an excess of details on certain points (e.g. Article 26)
and a clear lack of precision on other points, such as Article 9
which is not explained.

2.3.
National legislation will have to be adapted after the
adoption of this directive, since new common provisions with
the purpose of clarification are found in the consolidated
directive, such as those on the information to be given to
participants in a contract-award procedure, about the results
of that procedure, or the information to be given to applicants
for qualification following a qualification system established in
accordance with the directive. Another substantive change is
proposed: the obligation to provide information on the result
of a contract-award procedure is extended to all the awarding
bodies: this is useful. A step forward is the introduction of the
general principles of mutual recognition and equality of
treatment into the selection procedure for participants in a
restricted and negotiated procedure.

2.3.1. It is legitimate for contracting authorities to take
social and environmental aspects into account when assessing
the quality of tenders, provided that the principle of equal
treatment is respected and the current national and European
social and environmental legislation, as well as ILO agreements
ratified by the Member States, are complied with. This should
be reflected in the directive.
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2.4.
Other welcome innovations are recognition of quality
assurance systems for service contracts as well as works and
supplies contracts, and the obligation to refer to European
standards concerning quality assurance or certification (the
standards of the series EN 29 000 and EN 45 000) and
recognise other means of proof. The reference to the Member
States’ experiment with their own standards ought to be
specified more clearly in the draft directive, since it could be
confusing or lead to excessive requirements amounting to a
disguised restriction of access to the market. These frequent
changes in legislation are in any case disruptive for economic
operators.

2.5.
The ESC would also take issue with the lack of
references in the proposal to environmental considerations
which are crucial to Europe’s future. Reasonably compatible
environmental criteria which do not distort the contract could
be incorporated in more specific terms in Article 53. These
should only be taken into account when they have a decisive
influence on the environmental impact depending on how the
tenderers intend to carry out the works.

Equally remarkable is the absence of any social aspects among
the criteria for awarding a contract. Social criteria could also
be developed in a specific manner in Article 53. The Committee
realises that it is difficult to cover these points in detail
and recommends that the future Commission interpretative
Communications dealing with environmental and social
aspects are transformed into guidelines for Member States,
containing the details on how these aspects could be
implemented. In addition, the Commission is now working on
a Green Public Procurement Handbook in order to guide
public authorities on taking into account environmental
characteristics when awarding a contract. The ESC recommends the drafting of a Social Procurement Handbook
with a view to guiding public authorities in this field also.

2.6.
The gradual disengagement of the State, and increased
budgetary rigour, lead the Commission to propose simplification, flexibility and modernisation measures to take account
of new technology and alleviate rules which are sometimes
too detailed and complex. However, the ESC notes that to take
full account of this disengagement it would be necessary to
define more clearly public procurement as a whole, and go
beyond the old definitions in earlier directives which involve
grey areas, particularly where concessions are concerned. The
ESC regrets that the Commission has not taken the opportunity
offered by this renewal of the directive to define clearly the
ways of concluding contracts and the contractual framework
of the PPP (public/private partnership) and concessionary
contracts, involving a new definition of concessionary contracts and of public/private partnership as suggested by the
ESC in a number of opinions, and most recently in the opinion
on the strengthening of the law on concessions and PPP in
European law (1): ‘A public works concession is an act (whether

(1) ESC opinion, OJ C 14, 16.1.2001, p. 91, rapporteur Mr Levaux,
point 4.1.3.
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by contract or unilateral) whereby a public authority delegates
to a private organisation the task of designing, constructing,
financing, maintaining and operating an infrastructure and/or
service for a predetermined extended period.’ A better definition of concessions on services is essential, particularly with
regard to contracting procedures involving all types of public
or private entity.

2.7.
The ESC regrets that the proposed text does not cover
the allocation of exclusive suppliers’ rights, when the problem
arises at this level mainly with regard to the allocation of
service concessions. This brings us back to what has already
been stated on the definition of concessionary and PPP
contracts; the ESC thinks it important to reaffirm that the
points in the Interpretative Communication on the subject are
extremely important; they clearly show that the granting of
exclusive rights must be subject to the rules of the Treaty and
the basic principles of European law. It is a complex problem (1), which cannot be dealt with in a peripheral way since
the public authorities exclude whole areas of activity from the
competition rules without an objective justification: this
impedes the unification of the European market.

2.8.
As the ESC has stated on a number of occasions,
and again recently in the own-initiative opinion mentioned
above (2), a complete clarification of public procurement
(contracts and delegated contracts) in European law has still
not been achieved, as the place of concessionary contracts and
PPP contracts in European law remains confused; this is shown
by the Interpretative Communication on Concessions in
Community law (3) of April 2000, and it means that private
investments in public infrastructure cannot be made in a
sufficiently clear and stable legal framework. Although the
Commission announces that this Communication is without
prejudice to any specific draft legislation on concessions, it
would have been desirable to include a definition of concessionary and PPP contracts in the proposed directive, to
avoid proceeding by continual changes to European legislation.

(1) In its judgement of 12 December 1996, the Court of Justice stated
‘that the exclusive or special rights referred to must generally be
taken to be rights which are granted by the authorities of a
Member State to an undertaking or a limited number of undertakings otherwise than according to objective, proportional and nondiscriminatory criteria, and which substantially affect the ability
of other undertakings to provide or operate telecommunications
networks or to provide telecommunications services in the same
geographical area under substantially equivalent conditions.’
(2) Opinion of 19 October 2000, OJ C 14, 16.1.2001, p. 91,
rapporteur Mr Levaux.
(3) Commission Interpretative Communication on Concessions in
Community law, OJ C 121, 29.4.2000, p. 2.
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Article 2(3) of the draft directive is the ideal place in the text
to incorporate the ESC’s proposals and the content of the
interpretative communication on ways of allocating concessionary or PPP contracts. The ESC is pleased to note that a
directive or regulation is being drawn up with a view to
establishing clear principles on awarding of contracts within
the EU, and that it will reflect the content of the interpretative
communication of April 2000.

2.9.
The ESC also proposes that Article 1 should contain a
partial cross-reference to Article 1 of the consolidated directive,
which is more complete and of largely similar content.

2.10. The ESC wishes to point out that public bodies acting
as economic operators must not take advantage of their
position to distort the conditions of competition. It is notable
that in several Member States administrative corporations or
para-public companies with a privileged status have competitive advantages in relation to private companies. It is essential
for the text of the proposal to clarify this point, for which
European law fails to provide a clear answer for lack of
clearly enunciated European principles. Judicial precedents on
universal service cannot provide an answer to a question that
European law does not cover clearly.

2.11. Consequently, additional rules to oblige awarding
authorities to check that public bodies bear the same costs —
particularly fiscal, social and financial costs — as private
operators are indispensable. The obligation to use a competition procedure for the allocation of contracts, or of activities
equivalent to a contract, in the private sector must also be
imposed on the awarding authorities in their relations with
public, para-public or private entities which are dependent on
them or on other awarding authorities. This point was clearly
made in the Commission’s Interpretative Communication on
PPP and concessionary contracts in April 2000 and the ESC
considers that it would be necessary to use the principles set
out in this document when drafting the present directive.

2.12. Nor is it desirable for monopolistic conditions to
prevail on certain markets to the advantage of private firms. It
should be ensured that neither public nor private operators are
the object of discriminatory treatment in the awarding of
public contracts, that exactly the same terms of competition
apply to all participants, and that these terms comply with
Community law.

3.

3.1.

Detailed comments on the proposed amendments

The ESC endorses the two principles proposed:

C 193/4
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3.1.1. The Commission indicated that it would submit
proposals to exclude from the scope of Directive 93/38/EEC
the sectors or services (water, energy, transport and telecommunications) which operate within a given Member State
under effective conditions of competition. In view of full
liberalisation of the telecommunications sector on the one
hand, and the developments in other sectors covered by
Directive 93/38/EEC, the draft directive introduces different
types of solution for these sectors. One can only agree with
this.

3.2.
The regulatory framework for liberalisation of telecommunications is based on Articles 86 and 95 of the EC
Treaty. Under Directive 90/388/EEC, as amended by Directive
96/19/EC, the Member States were to take the necessary
steps to guarantee every enterprise the right to provide
telecommunications services or to establish or supply the
telecommunications networks required for the provision of
such services by 1 January 1998 at the latest. The planned
measures have indeed been transposed into national legislation
(national regulatory authorities, authorisation, interconnection, universal service, pricing etc.); moreover, the Commission reached the conclusion that public procurement for
most telecommunications services in most Member States was
regarded as being already excluded from the scope of this
directive (1). The ESC takes note of this but wonders about the
means adopted by the Commission to promote liberalisation
in the other fields covered by Directive 93/38/EEC. Article 29
appears to offer a satisfactory framework, but the situation
which can result from it varies enormously in the European
Union.

3.3.
The ESC would question the need to include, in the
consolidated version of the ‘traditional directives’ — submitted
in parallel with the proposal under consideration — provisions
which could continue to exempt public authorities from
the scope of these directives for their purchasing in the
telecommunications sector. The ESC wonders by what principle the awarding authorities would not be subject to the
rules of competition in this field (see Article 15 of the
consolidated directive).

3.4.
As to the technical specifications, the ESC considers
that the new wording with the reference to performance and
functional requirements is an improvement that will make it
easier to overcome disguised barriers to competition. With
regard to the specifications covered by Article 34, paragraph 3
of which stipulates that they ‘must be formulated by reference
to European standards’: it is necessary to indicate that these

(1) The introduction of effective competition in the sector implies
that the purchasing of voice telephony, telex, mobile radio
telephony, radio-messaging and satellite telecommunications services can from now on be carried out according to the normal
rules applicable to service contracts, as is already the case for
other telecommunications services.
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references must be explicitly named and listed precisely in the
set of specifications, since the contractor can only demonstrate
that he meets criteria that are clearly defined and precisely
referenced.

3.5.
The recognition of a confidentiality principle
(Article 12) for the information provided by economic operators is in line with supporting innovation by enterprises by
protecting their intellectual contribution. However, a text of
this importance should clarify rather better the scope of this
principle, particularly with regard to its purpose and duration.
The ESC takes the view that the confidentiality principle
concerns not only the tenders but also all proposals forwarded
to the awarding authority (2) and all information relating to
business matters and to the enterprises themselves. Moreover,
this could be done with reference to Article XIV of the
Government Procurement Agreement (GPA). The ESC takes
the view that Community law must clearly cover tenderers’
intellectual property rights and must condemn any attempt to
cream off the best ideas, which would undermine the principle
of real and fair consultation.

4.

Comments on methods of consultation

4.1.
The introduction of electronic purchasing mechanisms
is essential because of current developments in methods.
Uncertainty prevails as to the security of these forms of
communication, and the ESC calls for protection of electronic
communication and data storage to be made a precondition
for any innovation in the forms of consultation. The Commission takes the view that electronic transmission should
make it possible to reduce the period of 12 days (necessary
at present for transmission to the Publications Office and
publication in the Official Journal) to five days. This reduction
seems excessive, and it is doubtful whether this shortening of
the time-limit would enhance European competition, particularly as complex services are involved which often require
preliminary studies and periods for enterprises to reflect before
committing themselves to public procurement procedures. In
these circumstances SMEs are likely to encounter real difficulties when tendering for offers.

4.2.
The strengthening of provisions relating to award
criteria and selection is an excellent innovation. It is healthy to
set a general rule beforehand on a compulsory relative
weighting of criteria from the start of any procedure. The
proposal in the new directive is an obligation to mention the
relative weighting of each criterion in the contract notice or

(2) For example: draft solutions, authorised variants, proposals made
during negotiations and everything that relates to communications
between the awarding authority and the enterprises.
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set of specifications (1). The ESC fully supports the weighting
of criteria for award of contract to the most economically
advantageous tender, which would make it possible to enhance
transparency of contract award procedures and guarantee
equality of treatment among tenderers. Another welcome
provision is the application of restricted or negotiated procedures which involve a restriction in the number of applicants
called upon to tender by applying objective criteria announced
in advance. Article 54 could lay down the social and environmental criteria, with the proviso that they are not directly or
indirectly discriminatory. These criteria must necessarily
accord with the main objective of the contract. Social criteria
can only be applied to the selection of applicants or to contract
award procedures if they are in accordance with the current
jurisprudence of the ECJ, i.e. where equivalent tenders are
submitted.

4.3.
With regard to abnormally low tenders (Article 55) it
would be useful to provide for the awarding authorities to be
obliged to examine tenders which seem abnormally low in
relation to the other tenders submitted in accordance with
Community rules, on the basis of the GPA (Article XIII(4) (a)).
It must also be specified that when the reasons given are not
satisfactory, the tenders in question must be rejected. There
must be effective machinery to combat social dumping, which
seriously distorts the market for public procurement, since
differences in social rights in Member States and in neighbouring countries are conducive to unfair competition. The ESC
takes the view that the directive should cover the competitiondistorting effects of social dumping. The following text should
therefore be inserted: ‘When examining tenders, the awarding
authorities must take into consideration the actual respect of
obligations concerning employee protection, labour law and
the social regimes in force in the host countries’.

4.4.
On Article 52, the ESC wishes to stress that some
Community countries have set up qualification systems for
services and that this type of certification must appear among
the criteria covered by this article. However, this should not
give rise to disguised barriers to competition, and suitable
arrangements therefore seem acceptable.

C 193/5

4.6.
The wording of Article 37 on subcontracting does not
correspond to established practice in all Member States,
particularly the reference to designated subcontractors, which
is in itself an unusual practice. The ESC calls for the previous
wording to be retained.

4.7.
The ESC has doubts about the means of proof in the
use of electronic communications, particularly as regards
Article 46 and considers that electronic signature and encryption procedures should be made more secure.

4.8.
The directive leaves it to the awarding authority to set
the specific level of capacity (Article 53) and experience
required for any particular contract, which would make
possible an effective selection of applicants according to their
ability to carry out the contract in an optimum way. In
restricted or negotiated procedures with publication of a
notice, the obligation to give reasons for any limitation on the
number of applicants according to specific levels of capacity
and experience increases the transparency of these procedures.
However, the ESC regrets the lack of any reference to social
considerations in the award criteria and recommends that
Article 53 be amended to correct this omission.

4.9.
The consultation of enterprises in terms of performance is a very important step forward in the two new directives,
and this point is supported by the ESC.

4.10. The current thresholds are complex to handle, and it
is therefore proposed to simplify the thresholds. On the one
hand, the thresholds will be the same for contracts which are
not subject to the GPA as for those which are. On the other
hand, all the thresholds are expressed directly in euro and
rounded down to the nearest EUR 100 000 below the
thresholds laid down in the GPA. This simplification gives two
thresholds:
—

EUR 5 300 000, applicable to works contracts whatever
the sector in which the awarding authority operates;

—

EUR 400 000, applicable to supply and services contracts
and to design contests, whatever the sector in which the
awarding authority operates and whatever the service
concerned.

The ESC endorses these simplifications.
4.5.
Article 36, on the use of variants, is well drafted, and it
is welcome that they are made subject to the same provisions as
apply to the selection of the economically most advantageous
tender.

(1) This weighting can take various forms (e.g. percentages, or
expressed as a relative share in relation to another criterion); to
maintain a certain flexibility, it can be expressed as a range within
which the value of each criterion is stated.

4.11. The use of a Common Procurement Vocabulary (CPV)
was recommended by the Commission in 1996 (2). This
nomenclature represents a further development of and an
improvement to the CPA and NACE nomenclatures, in that it
is better suited to the specific characteristics of the public
(2) Commission Recommendation 96/527/EC of 30.7.1996 on the
use of the Common Procurement Vocabulary (CPV) for describing
the subject matter of public contracts (JO L 222, 3.9.1996).
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procurement sector. However, since the CPV will be the subject
of a proposed regulation of the Council and the European
Parliament, which will then formally adopt it as the Community nomenclature applicable to public contracts and will
organise its maintenance, the ESC is not in favour of retaining
it in the directive under consideration.
4.12. The monopoly arrangements accorded in the past to
enterprises have gradually given way in Europe, particularly in
the field of information technology, to competitive environ-

10.7.2001

ments, but under conditions which should be carefully
watched, since they sometimes hide the seeds of significant
distortions of competition. Thus the legal opening to competition of the market in digital distribution is characterised in
some Member States by a distortion between the actors, as the
public operator enjoys particularly favourable conditions,
enabling him to go on profiting as long as possible from a
monopoly arrangement, so as to be able to cross-subsidise his
monopolistic activities and the launching of a new activity
regarded as competitive. The ESC deplores a lack of firmness
on this matter in the directive under consideration.

Brussels, 26 April 2001.
The President
of the Economic and Social Committee
Göke FRERICHS

APPENDIX
to the Opinion of the Economic and Social Committee
The following amendment was rejected during the debate, but received more than a quarter of the votes cast:
Point 4.3
Delete the last sentence from
‘The following text ...’
Reason
As far as social dumping is concerned, the Committee should simply call for its effects on competition to be taken
into account. The addition to Article 54 proposed here would go against the principle of proportionality. Obliging
awarding authorities to check whether all national requirements are really being met would not only entail
unreasonable costs for them but would in practice also lead to serious discrimination, especially against external
tenderers. The possibility would also arise of numerous legal wrangles that competitors could initiate for minor
infringements.
Result of the vote
For: 46, against: 69, abstentions: 8.
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Opinion of the Economic and Social Committee on the ‘Proposal for a Directive of the European
Parliament and of the Council on the coordination of procedures for the award of public supply
contracts, public service contracts and public works contracts’
(2001/C 193/02)
On 8 September 2000 the Council decided to consult the Economic and Social Committee, under
Articles 47(2), 55 and 95 of the Treaty establishing the European Community, on the above-mentioned
proposal.
The Section for the Single Market, Production and Consumption, which was responsible for preparing
the Committee’s work on the subject, adopted its opinion on 7 February 2001. The rapporteur was
Mr Green.
At its 381st plenary session on 25 and 26 April 2001 (meeting of 26 April 2001), the Economic and
Social Committee adopted the following opinion by 92 votes to 21, with eight abstentions.
1.

Introduction

1.1.
Following the Commission Green Paper on ‘Public
Procurement in the European Union: Exploring the Way
Forward’ published in November 1996 (1), the ESC unanimously adopted an opinion on 28 May 1997 (2).
After analysing the contributions received, the Commission
mapped out the perspectives for future action in its Communication entitled ‘Public Procurement in the European Union’ of
March 1998 (3). The response from the parties concerned by
the Green Paper made it clear that there was a need to simplify
the relevant legal framework within EU legislation and to adapt
it to the new electronic age, while nevertheless maintaining the
stability of its basic structure. The Commission has therefore
decided to merge the existing directives, in keeping with the
conclusions of the Lisbon European Council, which call for
economic reforms to complete the internal market and to
make it fully operational.
1.2.
The present Commission proposal to combine the
directives into a single legal text involves the following four
aspects:
—

simplifying the existing legal framework;

—

clarifying unclear or complicated provisions;

—

mendments to the content, and

—

consolidation of the three ‘classic directives’ so as to
merge them into a single text, which is the object of the
present proposal.

The ESC welcomes the work done by the Commission with
regard to these four aspects, but nevertheless wishes to propose
a number of modifications.
(1) Green Paper on Public Procurement in the European Union —
Exploring the Way Forward, COM(96) 583 final.
(2) ESC Opinion on the Green Paper, rapporteur Mr Malosse, OJ
C 287, 22.9.1997, p. 92.
(3) COM(98) 143 final of 11.3.1998.

1.3.
After some general comments on the proposed simplifications, which mainly concern the merger of the three
old directives, and on the legislative changes involved, the
Committee presents its proposals.

2.

Comments on the merger of the three old directives
into a single legal text and the resultant simplification

2.1.
The directives on public procurement have had very
little effect in encouraging liberalisation in this area and so the
Commission has decided to remove some of the inconsistencies between the three public sector directives, namely Directive
92/50/EEC relating to the coordination of procedures on the
award of public service contracts (4), Directive 93/36/EEC
coordinating procedures for the award of public supply
contracts (5) and Directive 93/37/EEC concerning the coordination of procedures for the award of public works contracts (5). However, the attempt at clarification has not been
entirely successful in that EU legislation on concessions and
public-private partnerships (PPPs) is still particularly unclear.
The Commission’s interpretative Communication on Concessions in Community law (6) of April 2000 should have been
incorporated into the proposed merger of texts given its crucial
importance. Even though the Commission states that the
Communication does not preclude the possibility of a legislative proposal specifically on concessions, it would have been a
good idea to include a more concrete definition of concessions
contracts and public-private partnerships in the proposed
directive so as to avoid continually having to modify EU
legislation. The Commission should make a clear-cut decision
in favour of one of two options: either it provides a better

(4) OJ L 209, 24.7.1992, as amended by Directive 97/52/EC of
13.10.1997 (OJ L 328, 28.11.1997).
(5) OJ L 199, 9.8.1993, as amended by Directive 97/52/EC of
13.10.1997 (OJ L 328, 28.11.1997).
(6) Commission interpretative Communication on Concessions in
Community law, OJ C 121, 29.4.2000, p. 2.
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definition of public works concessions, public-private partnerships and service concessions, since this draft directive covers
all these areas, or it points out that such contracts are excluded
from the present directive and will be dealt with in a future
directive as the Committee has proposed.

2.2.
The current directives have been restructured without
radically altering the legal obligations which they impose: a
single text will henceforth be applicable to supply, works and
service contracts. This simplification has advantages for users,
but one cannot help feeling that making too many changes to
legislation in this field will be detrimental to the legislation
itself and the smooth implementation of the rules it is intended
to impose. It should also be said that according a high level of
protection to public interests causes problems in an area where
businesses are often in a more vulnerable position than public
purchasers, particularly with regard to time limits for payment.

2.3.
It is legitimate for contracting authorities to take social
and environmental aspects into account when assessing the
quality of tenders, provided that the principle of equal
treatment is respected and the current national and European
social and environmental legislation is complied with. The
Directive should state that ILO Convention 94 (Labour Clauses
— Public Contracts) must be complied with.

2.4.
The ESC also notes that several factors justify adopting
a regulation:
—

the importance and complexity of the proposals;

—

the range of different national regulations currently in
force, which constitute a major obstacle to harmonisation
of the European market;

—

the number of countries set to joint the EU which may
each have their own regulations — some of these
countries have never had any regulations on public
procurement;

—

the range of different local regulations;

—

the directives will have to be transposed into national
legislation on the grounds that they contain legal innovations.

This raises the question whether it makes sense to adopt a new
directive in an area where economic operators and contracting
authorities often refer to the wording of the directives when
called upon to interpret their own national legal texts. The ESC
feels that a regulation would be more appropriate as it
would prevent discrepancies between individual countries’
formulations in an area where it is extremely difficult to
implement the single market, inter alia because of differing
national regulations which hinder the opening up of the
market. A common text is necessary if European regulations
are to be effective.

10.7.2001

2.5.
The ESC would also take issue with the lack of
references in the proposal to environmental considerations
which are crucial to Europe’s future. Reasonably compatible
environmental criteria which are directly related to the products or services to be provided could be incorporated in more
specific terms in Article 53. These should only be taken
into account when they have a decisive influence on the
environmental impact depending on how the tenderers intend
to carry out the works.

2.6.
Equally remarkable is the absence of any social aspects
among the criteria for awarding a contract. Social criteria
could also be developed in a specific manner in Article 53. The
Committee realises that it is difficult to cover these points in
detail and recommends that the future Commission interpretative Communications dealing with environmental and social
aspects are transformed into guidelines for Member States,
containing the details on how these aspects could be
implemented. In addition, the Commission is now working on
a Green Public Procurement Handbook in order to guide
public authorities on taking into account environmental
characteristics when awarding a contract. The ESC recommends the drafting of a Social Procurement Handbook
with a view to guiding public authorities in this field also.

2.7.
The ESC is in favour of simplifying the directives by
merging them into a single text with the effect of replacing
three separate legal texts which largely deal with the same
questions and comprise, respectively, 35 (supplies), 37 (works)
and 45 articles (services), and combining them into a single
legal text consisting of 82 articles. The ESC points out,
however, that merging the three directives into one obliges the
Member States to transpose the new directive, contrary to
what is stated in the introduction to the new directive, as it
includes amendments and the addition of new provisions.

2.8.
The ESC points out that equal competition should be
introduced in all Member States and that no Member State
should maintain a system of over-regulation, which hampers
liberalisation. This does not apply to labour law.

2.9.
The ESC has serious doubts as to whether the confidentiality of tenders can at present be guaranteed in practice when
contracts are awarded using electronic methods, given that
computer piracy seems to be a common phenomenon even
within the best protected networks.

3.

General comments on the modifications to the legislation

3.1.
The ESC welcomes the clarification provided by this
new draft directive. It is divided into six titles, namely
definitions and general principles, rules on public contracts,
granting of special or exclusive rights, rules governing service
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design contests, rules on concessions, and final provisions. The
articles are arranged in such a way as to follow logically the
course of a contract award procedure. The ESC is not
satisfied with the definition of bodies governed by public law
(Article 1(5)) which should be elaborated and clarified. The
Commission’s draft interpretative Communication on in-house
activities should be incorporated into the present draft directive
because it should be clearly and precisely spelt out when the
rules laid down in European law on the awarding of contracts
are to be applied between contracting authorities and operators
who are dependent on them. The interpretative Communication on concessions contains some crucial elements in this
respect, and these should be included in the present draft,
especially the obligation to make the award of contracts
subject to competition and the rule on transparency.

3.2.
The ESC points out that bodies governed by public law
which function as economic operators should not exploit the
advantages associated with their status to disregard the rules
of competition. It is clear in the EU that administrative bodies
or companies with special status enjoy competitive advantages.
Supplementary rules are essential to oblige contracting authorities to look into whether public-law bodies are subject to
the same burdens in terms of fiscal, social and financial costs
as private operators. The obligation to make the award of
contracts or commissions equivalent to contracts in the private
sector subject to competition should also be imposed on
contracting authorities in their dealings with public, semipublic or private bodies which are dependent on them or other
commissioning bodies.

3.5.
The Commission proposes seven substantive amendments concerning the introduction of electronic purchasing
mechanisms; the introduction of a new negotiated procedure
which for particularly complex contracts permits a ‘competitive dialogue’ between the contracting authority and the
different candidates; the possibility for public purchasers of
concluding so-called ‘framework agreements’; clarification of
provisions relating to technical specifications; a strengthening
of the provisions relating to award and selection criteria and a
simplification of thresholds. The ESC is pleased to note all
these modifications which both public and private operators
wish to see, but regrets that the Commission does not make
use of the opportunity to come up with a new definition of
concessions contracts and contracts concerning public-private
partnerships as the Committee has suggested in a number of
opinions, most recently in that entitled ‘Strengthening of the
law governing concessions and public/private partnership
(PPP) contracts’ (1): ‘A public works concession is an act
(whether by contract or unilateral) whereby a public authority
delegates to a private organisation the task of designing,
constructing, financing, maintaining and operating an infrastructure and/or service for a predetermined extended period.’

3.6.
The amendments the Commission has proposed to the
‘utilities directive’ 93/38/EEC coordinating the procurement
procedures of entities operating in the water, energy, transport
and telecommunications sectors (2) in the light of the gradual
liberalisation of certain sectors, make it necessary to amend
some provisions in the ‘classic’ directives. A general procedure
should be adopted for carrying out these amendments.

4.
3.3.
It is also undesirable for private companies to benefit
from monopolistic conditions in certain markets. It is therefore
essential to ensure that neither public nor private operators
are the object of discriminatory treatment in the awarding of
public contracts and that the competitive conditions remain
uniform for all participants and conform to EU law.

3.4.
The ESC can endorse the three principles which the
Commission has applied in drawing up the new provisions:
modernisation, simplification and flexibility, based on a desire
to take account of the advent of the information society, the
gradual withdrawal of the State from certain economic activities and increased budgetary austerity. However, the ESC
would point out that, in the interests of liberalisation, there is
a need for a clearer definition of public contracts and that
some clarification is required inter alia of what is meant by
‘contracts ... which have as their object ... the realisation, by
whatever means, of a work corresponding to the requirements
specified by the contracting authority.’ In general it is not
satisfactory to retain definitions from the earlier directives as
they are unclear, inter alia with regard to concessions, which
are mentioned in the next point.
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Specific comments on the proposed modifications

4.1.
Recognition of the principle of confidentiality
(Article 5) with regard to information provided by economic
operators is based on the desire to support innovation within
enterprises by protecting their intellectual and technical input.
However, in a text of this importance, the scope of this
principle should have been defined rather more clearly, inter
alia regarding what kind of confidential information it covers
and how long such information shall be regarded as confidential. The ESC feels that the principle of confidentiality should
apply not only to tenders received, but to all proposals
submitted to the contracting authority (3), including variant
tenders and information on all tenderers, as well as all

(1) ESC Opinion, OJ C 14, 16.1.2001, rapporteur Mr Levaux,
point 4.1.3.
(2) OJ L 199, 9.8.1993, as amended by Directive 94/22/EC of
30.5.1994 (OJ L 164, 30.6.1994) and Directive 98/4/EC of
16.2.1998 (OJ L 101, 1.4.1998).
(3) For example, outline solutions, authorised variants, proposals
submitted during negotiations and anything concerning communications between the contracting authority and businesses.
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commercial information and any other information relating to
the operation or businesses. This could be implemented with
reference to Article XIV of the Government Procurement
Agreement.

4.2.
The introduction of electronic purchasing mechanisms
is necessary because of developments in current methods. The
conclusions of the European Council meeting of 23 and
24 March 2000 call upon the Commission, Council and
Member States ‘to take the necessary steps to ensure that it is
possible by 2003 for Community and government procurement to take place on-line’ (1). The ESC would endorse
this, with the above-mentioned proviso that the security
of electronic communications and data storage should be
considerably improved. The Member States cannot afford to
run the risk of sensitive information being intercepted by
outsiders or published illegally; it is a crucial condition that
electronic submission and acceptance of tenders be made
secure. Electronic signature and encryption systems must be
reinforced.

4.3.
The procedures laid down in current legislation make
no provision for the exclusive use of electronic means, and
this is not permitted (2). Electronic transmission would make it
possible to reduce the time-limit of 12 days which are
necessary at the moment for transmission to the Publication
Office and publication in the Official Journal. It would thus be
possible to reduce the time-limit for publication from 12 days
to five. These reductions seem to be excessive in two cases:
1) when the minimum time-limit for submission of tenders is
reduced to five days from the time the notice is sent out on
the assumption that the contract documents are made available
electronically as soon as the notice is sent out. Companies will
be unaware that they are available before the notice is
published; 2) when the time-limit which companies have to
submit their tenders is reduced to a minimum of 10 days in
the case of restricted or negotiated procedures deemed to be
urgent. In any event it is important that the time saving
inherent in electronic procedures should also benefit businesses/tenderers.

4.4.
‘Competitive dialogue’ between contracting authorities
and tenderers is an excellent innovation in that contracting
authorities should have the opportunity to consider innovative
solutions when they are unfamiliar with or objectively unable
to assess what the market has on offer in terms of technical or

(1) See Conclusions, point 17, fourth indent.
(2) According to the Commission, it would therefore not appear
necessary to provide a transitional period during which the
parallel use of traditional means would be compulsory, especially
as businesses will benefit de facto from a transitional period by
virtue of the time-limits for adoption and transposition put
forward in the present proposal.
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financial solutions. In the light of the case law of the Court of
Justice, such a dialogue is not allowed under the current open
and restricted procedures, and the current provisions on the
use of a negotiated procedure with prior publication are
limited to exceptional situations. The ESC endorses this
proposal, but would reiterate that the principle of confidential
treatment of the information provided by operators should be
elaborated and clarified.

4.4.1. It is therefore right that the Commission should wish
to introduce provisions enabling dialogue to take place in a
single award procedure which will result in the contract being
carried out. However, it is desirable for the procedure to
incorporate a phase during which the specifications would be
established on the basis of negotiations with the selected
participants, followed by the submission of tenders by the
participants in the negotiations and then by the award of the
contract to the best tender. This is the only way to really take
account of the interests of the businesses participating in the
dialogue. However, this is not the procedure set out here.
Instead, the Commission is proposing that at the end of the
negotiations with selected participants to determine how its
needs can best be satisfied, the contracting authority will define
the final technical specifications either by retaining one of the
solutions presented by one of the participants or by combining
more than one of the solutions presented (cherry picking).

4.4.2. The ESC notes that this is tantamount to the
Commission giving the contracting authority the opportunity
to appropriate the results of participants’ inventiveness and
innovation and to create competition between them. It is
reasonable to expect that under these circumstances applicants
will be reluctant to submit highly detailed proposals if
these are going to be in competition with their commercial
competitors. If each candidate were invited to submit their
best and final tender after the negotiation stage based on the
proposals they submitted earlier, the draft directive would be
consistent with standard legislation on the procurement of
goods, construction and services drawn up by the United
Nations Commission on International Trade Law which refers
to a procedure involving a ‘request for proposals’ (Article 48).
The ESC therefore feels that the provisions on complex
procurement should be amended and clarified in line with the
above comments in order to strike a better balance between
the interests of the contracting authority and economic
operators. This is a clear move away from so-called ‘cherry
picking’. The ESC also feels that these procedures will enable
SMEs to take part in large-scale projects.

4.5.
The Commission considers it necessary to introduce
more flexible purchasing techniques using framework agreements as a means of revamping the directive with a view to
permitting the use of flexible purchasing techniques enabling
purchasers to benefit from product developments and price
changes. Framework agreements are not contracts to the extent
that they do not lay down specific terms and thus cannot give
rise to performance as a contract does. The ESC has its doubts
about this measure, and feels it should not be part of the
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directive. It constitutes nothing more than a pre-selection, in
that ‘framework agreements’ are to be used in the case of
repetitive purchases to choose certain economic operators
who, when the time comes, will be able to meet the purchasers’
needs, enabling purchases to be made under better conditions
in keeping with the constant development of the market
for certain products and services. Exempting contracting
authorities from the obligation to publish details of contracts
awarded once a framework agreement is in place is questionable in the light of the overall objective of transparency in the
conditions governing the awarding of public contracts. There
is also a risk that the envisaged procedure will encourage
certain contracting authorities to haggle over prices.

4.6.
The current provisions on technical specifications (1)
are designed to require public purchasers to define technical
specifications by reference to an exhaustively listed set of
instruments so as to avoid conferring any advantage on a
given economic operator or giving preference to national
production. The most important of these instruments is the
standard - preferably European, international or failing that,
national; European Technical Approval for e.g. building products (cf. Directive 89/106/EEC) may also be used as a reference.

4.6.1. Application of the provisions of the directives has
led in certain cases to a situation where standards have been
treated as de facto requirements, thereby limiting the buyer’s
choice to only those products which comply with the standard
and introducing hidden constraints.

4.6.2. This obstructs the introduction of technological
innovations. The proposed changes apply to all purchases of
goods, works and services under the so-called ‘classic’ directives
as well as purchases under the Utilities Directive.

4.6.3. The ESC feels that the new wording (Article 24) is to
be welcomed in that it adds performance and functional
requirements to the list of permitted references (Article 24(5)
ff.)

4.7.
Article 25 allowing recourse to variants, including the
provision that these should be subject to the same provisions
as for technical specifications, is also to be welcomed. The use
of standards in individual countries must not lead to a situation
where an experimental standard is recognised on an equal
footing with a fully valid European standard.
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and in the TED database. The proposed directive merely states
that the EU Publications Office must publish notices of calls to
tender through the official channels. It is therefore no longer a
requirement that calls to tender be accessible on a particular
database, but simply that they be made public on the Internet
and in a non-indexed form. Some 3 000 to 4 000 invitations
to tender are published every week, making it difficult,
especially for SMEs, to determine which of these are relevant
to their field of activity. The ESC has misgivings about calls to
tender not being published on the TED or similar indexed
database, which can be searched quickly and accurately. The
Committee therefore feels that invitations to tender should at
the very least continue to be published in this database.

4.9.
Strengthening the provisions relating to award and
selection criteria is an excellent innovation in that the current
provisions concerning award criteria (Article 36(2) of Directive
92/50/EEC, Article 26(2) of Directive 93/36/EEC and
Article 30(2) of Directive 93/37/EEC) stipulate that these
criteria must be listed in the contract notice or in the
contract documents, ‘where possible’ in descending order of
the importance attached to them by the contracting authority.
This provision is far from binding as regards the mention of a
descending order of importance, and contracting authorities
still enjoy a considerable margin of discretion when awarding
contracts. It makes sense to establish a general rule making it
compulsory to state the relative weighting of the criteria from
the start of each procedure. The aim of the new directive is to
make it compulsory to state the relative weighting of each
criterion at the contract notice stage or in the contract
documents (2). The ESC fully endorses the weighting of criteria
for awarding the contract to the most economically advantageous tender under Article 53 of the directive as this will
increase transparency in the procedures for awarding contracts
and ensure equal treatment of tenderers. The obligation to
apply objective criteria announced in advance so as not to
limit the number of candidates invited to tender in the case of
restricted and negotiated procedures is also an excellent
provision. A guarantee of remuneration according to the legal
and administrative provisions in force in individual states
cannot be required for services by self-employed persons, e.g.
architects and lawyers, alone. There must also be some binding
provision in the directive giving analogous material protection
for the established rights of workers in the EU. The following
should therefore be inserted in the first sentence of
Article 53(1) after ‘... of certain services’: ‘... and existing
remuneration obligations deriving from collective agreements
and laws in force in the place where the contract is to be
carried out, ...’.

4.8.
The existing directives provide for publication of
invitations to tender in the Official Journal (‘S’ supplement)

(1) The Supply (93/36/EEC), Works (93/37/EEC) and Services
(92/50/EEC) Directives contain the same provisions regarding
common technical rules. The Utilities Directive (93/38/EEC)
contains broadly equivalent provisions.

(2) This weighting may take different forms (in particular, it may be
expressed as a percentage or in terms of relative share compared
with another criterion) and to ensure a certain flexibility, may be
expressed as a range within which the value attributed to each
criterion shall be stated.
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4.9.1. If the contracting authority can justify the provisions
on complex contracts (Article 29) the proposed arrangements
may be deemed satisfactory. The ESC would stress that it is
not desirable to give too narrow and complex a definition of
the term ‘public contract’ as both economic and technical
developments make an exact specification difficult. Nevertheless, the ESC welcomes the fact that the contracting authority
is required to state the criteria and weighting in the invitation
to tender (for restricted and negotiated procedures) or in
the invitation to participate in the dialogue (for negotiated
procedures in the case of complex contracts). In other cases —
open procedures — failure to state the relative weighting right
at the start of the procedure may render the procedure void.

4.9.2. The directive leaves it up to the contracting authority
to set the specific level of economic operators’ capacity and
experience required for a given contract; this makes it possible
to select applicants on the basis of their ability to carry out the
contract under optimum conditions. In the case of restricted
procedures and negotiated procedures with publication of a
contract notice, imposing the obligation to justify any limitation of the number of applicants on the basis of specific
levels of capacity and experience increases the transparency of
these procedures.

4.9.3. Similarly, the Committee proposes that the text of
the Directive specifies that a tenderer could also be excluded if
a serious infringement of social or environmental laws has
been established. This is already possible under the current
Directives but it will be reinforced and clarified by a specific
mention in the text of the future Directive.

4.9.3.1. In particular, the Committee believes that consideration should be given to the personal record of the tenderer,
excluding from participation in a contract any economic actor
who has breached employment laws, including equal treatment
provisions, of the Member States. In this way procurement
agencies could exclude tenderers who do not respect national
and regional regulations which aim to achieve certain social
objectives.

4.9.3.2. It is also important to evaluate the technical and
professional abilities of tenderers through establishing certain
criteria which allow verification of compliance with compulsory legislation regarding the promotion of employment,
integration of persons excluded from the labour market and
equal treatment, such criteria to be duly published in the notice
for tender.

4.9.4. As regards Article 49, the ESC would point out
that some Community countries use a system of service
certification and this type of certification should be included
among the criteria referred to in this article, but without
allowing it to become a hidden obstacle to competition.

10.7.2001

4.10. In the case of abnormally low tenders (Article 54) it
should be stipulated that contracting authorities are to examine
tenders which seem to be abnormally low compared to the
others submitted in line with the Government Procurement
Agreement (Article XIII(4)(a)). It should be clearly stated that
the tenders in question are to be rejected if adequate justification is not forthcoming. The ESC proposes that the directive
should incorporate a method of providing contract (or performance) bonds and would provide an option for the
contracting authority to require such a bond for large contracts,
i.e. those which exceed the thresholds provided for in Article 8c
of the Directive. The objective should be to guarantee transparency and equality of treatment with regard to fiscal and
economic conditions. The contracting authorities must follow
a specific procedure for identifying, examining and eliminating
such tenders regardless of whether the tenderers are public or
private bodies.

4.11. The current directives lay down a wide range of
thresholds. Often, it is not easy to establish which threshold is
applicable to a specific public contract. There is an urgent need
to reduce the number of different thresholds and to remove all
references to ‘the equivalent in euro of SDR’, stating all
thresholds in euros up to the full extent compatible with the
Community’s international obligations under the Government
Procurement Agreement (GPA), concluded in the Uruguay
Round multilateral negotiations (1). The thresholds will henceforth be stated in euros and rounded up. The ESC regards the
proposed thresholds as satisfactory (2).

4.12. Use of a Common Procurement Vocabulary (CPV)
was the subject of a Commission Recommendation in 1996 (3).
This nomenclature represents a further development of and an
improvement to the CPC and NACE nomenclatures in that it
is better suited to the specific characteristics of the public
procurement sector. Since the CPV will be the subject of a
proposal by the Council and the Parliament for it to be
formally adopted as the Community nomenclature applicable
to public contracts, and this proposal will lay down arrangements for its revision, the ESC is not in favour of it being
retained in the present directive.

(1) Council Decision 94/800/EC of 22.12.1994 concerning the
conclusion on behalf of the European Community, as regards
matters within its competence, of the Agreements reached in the
Uruguay Round multilateral negotiations (1986 to 1994) (OJ
L 336, 23.12.1994, p. 1).
(2) Directive
93/37/EEC:
a
single
threshold
of
EUR 5 300 000 applicable to all contracts and concessions falling
under the scope of the directive. Directives 93/36/EEC and
92/50/EEC: two thresholds, of EUR 130 000 or EUR 200 000,
depending on whether the contracting authority has the status of
a central or of a non-central authority; applicable to all contracts
and to design contests falling under the respective scope of the
directives.
(3) Commission Recommendation 96/527/EC of 30.7.1996 on the
use of the Common Procurement Vocabulary (CPV) for describing
the subject-matter of public contracts (OJ L 222, 3.9.1996).
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4.13. The ESC wholeheartedly endorses the repetition of
Article 55 on exclusive rights as this is extremely important.
Unfortunately, simply repeating it does not solve the question
of prior awarding of exclusive rights which is a particular
problem in the awarding of service concessions. This goes
back to the comments made above on concessions contracts

C 193/13

and public-private partnerships, and the ESC would reiterate
that the interpretative communication is extremely important
in this respect in that it states quite clearly that the award of
exclusive rights is to be subject to the rules of the Treaty and
the guiding principles of Court of Justice case law.

Brussels, 26 April 2001.

The President
of the Economic and Social Committee
Göke FRERICHS

APPENDIX

to the Opinion of the Economic and Social Committee
The following amendments were rejected during the debate, but received more than a quarter of the votes cast:

Point 2.3
Amend as follows:

‘When assessing the quality of the tenders, the contracting authorities must in principle work within the objective
criteria related to the tender in questionwhich are directly related to the product or service and which are designed to
select the best , most favorable tender, in order to avoid discrimination between the tendering parties.
Nevertheless it is legitimate for the contracting authorities to take social and environmental aspects into account,
provided that they are designed to ensure that current national and European social and economic legislation is
complied with.’
Reason
Assessment of tenders for the award of public contracts must be carried out on the basis of criteria directly related to
the object of the contract, which further the aim of selecting the best and most advantageous tender, in the interests
of transparency, competition, non-discrimination and the most appropriate award of public contracts.
Although environmental assessment criteria may be accepted provided they comply with the principle set out in the
paragraph above, we believe that the introduction of social considerations — where not relating exclusively to
compliance with a legal requirement — do not have the purpose of assessing tenders objectively in terms of the
planned project, but may reflect political issues or the demands of particular social organisations, and these should
not encroach upon the award of public contracts. The possibility of public authorities arbitrarily introducing such
clauses, which go beyond the requirements of law, inevitably leads to distortions of competition and is damaging to
the principle of equality of opportunity and transparency — in contradiction with the aim of the draft directive,
which is to harmonise procedures and enhance the functioning of the internal market.
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Result of the vote
For: 46, against: 59, abstention: 0.

Point 2.6
Change the second sentence to read:
‘Social criteria could also be developed in a specific manner in Article 53, as long as they have no direct or indirect
discriminatory effect and are compatible with the main purpose of the contract.’
Reason
The further requirement that there should be no discriminatory effect is important in order to prevent protectionist
practices. This amendment also corresponds to the text of the parallel opinion INT/074. We must ensure that the
two opinions are consistent with each other.
Result of the vote
For: 50, against: 61, abstention: 1.

Point 4.9
Delete the last three sentences (from ‘A guarantee of remuneration ...’).
Reason
The guarantee of remuneration provided for in Article 53 in accordance with legal and administrative provisions in
force in individual states is already very problematic. The call to extend this to ‘collective agreements and laws in
force in the place where the contract is carried out’ would in practice seriously hamper, if not prevent, cross-border
competition. Taking local laws into account would create a high barrier for external competitors. Furthermore,
collective agreements are not legal provisions but agreements between the parties. Requiring that they be observed
would discriminate against any company not covered by a collective agreement.
Result of the vote
For: 51, against: 61, abstention: 1.

Point 4.9.3
Amend the end of the first sentence to read:
‘... if a serious infringement ... has been established by a court’.
Reason
Exclusion can only be permitted if a tenderer has been legally convicted.
Result of the vote
For: 40, against: 73, abstentions: 4.
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Points 4.9.3.1 and 4.9.3.2
Delete.
Reason
The requirement that tenderers who have breached member state employment laws should be excluded indefinitely
and that tenderers should be evaluated on the basis of ‘certain criteria which allow verification of compliance with
compulsory (i.e. national) legislation’ would in practice lead to completely unmanageable and possibly even arbitrary
discrimination, especially against external competitors. Even minor breaches of national provisions could lead to
exclusion of tenderers or prolonged checks and legal disputes. The process of monitoring these criteria alone would
cause huge problems for public authorities.
The amended version of point 4.9.3 is sufficient to prevent serious violations. The other requirements go against the
principle of proportionality and should not be included.
Result of the vote
For: 53, against: 71, abstention: 1.
The following point in the section opinion was rejected during the discussion in favour of an amendment, but
received more than a quarter of the votes cast:
‘2.5.
The ESC would also take issue with the lack of references in the proposal to environmental considerations
which are crucial to Europe’s future. Reasonably compatible environmental criteria which do not distort the contract
could be incorporated in more specific terms in Article 53. These should only be taken into account when they have
a decisive influence on the environmental impact depending on how the tenderers intend to carry out the works.’
Result of the vote
For: 48, against: 30, abstentions: 4.

C 193/15

C 193/16

EN

Official Journal of the European Communities

10.7.2001

Opinion of the Economic and Social Committee on the ‘Proposal for a Directive of the European
Parliament and of the Council amending Council Directive 73/239/EEC as regards the solvency
margin requirements for non-life insurance undertakings’
(2001/C 193/03)
The Council decided to consult the Economic and Social Committee, under Article 262 of the Treaty
establishing the European Community, on 16 November 2000 on the above-mentioned proposal.
The Section for the Single Market, Production and Consumption, which was responsible for preparing
the Committee’s work on the subject, adopted its opinion on 10 April 2001. The rapporteur was
Mr Pelletier, and the co-rapporteur was Mr Vaucoret.
At its 381st plenary session on 25 and 26 April 2001 (meeting of 25 April), the Economic and Social
Committee unanimously adopted the following opinion.
1.

Introduction

1.1.
The solvency margin constitutes a key element in the
supervision of insurance companies. It allows the financial
soundness of these businesses to be ascertained and with that
their ability to honour their commitments in the event of risks
materialising unexpectedly. The required solvency margin is
one of the most long-standing items of European insurance
harmonisation, since it was established with the first life and
non-life directives (1). Because it was introduced such a long
time ago, it has become necessary to bring the required
solvency margins up to date, and it is for this reason that two
proposals for directives have been prepared by the European
Commission (2).

1.2.
The two proposed directives are designed to enhance
the protection of insurance policyholders by improving the
rules regarding the solvency margin of insurance undertakings.
The two proposals have many measures in common.

1.3.
The proposed directives are only aimed at the regulatory principles for determining the solvency margin and exclude
other elements which might also contribute to a company’s
solvency in the broadest sense of the term, such as carefully
estimated technical provisions and properly invested assets.

2.

Background

2.1.
Required solvency margins (RSMs) were established by
the first non-life directive of 24 July 1973 (73/239/EEC) and
the first life directive of 5 March 1979 (79/267/EEC).

(1) First non-life Directive 73/239/EEC — OJ L 228, 16.8.1973, p. 3;
First life Directive 79/267/EEC — OJ L 63, 13.3.1979, p. 1.
(2) COM(2000) 634 final — 2000/0251 (COD) and COM(2000)
617 final — 2000/0249 (COD), of 25.10.2000.

2.2.
Directives 92/49/EEC of 18 June 1992 (third non-life
directive) (3) and 92/96/EEC of the Council on 10 November
1992 (third life directive) (4) did not alter the required solvency
margins, as any amendments to these would have held up
their adoption. However, in view of the fact that such
amendments might be necessary, in Article 25 and Article 26
respectively of these two directives the Community legislator
provided for the Commission to ‘submit a report to the
Insurance Committee on the need for further harmonisation
of the solvency margin’.

2.3.
Subsequently, the Conference of the Insurance Supervisory Authorities of the Member States of the European
Union, under the chairmanship of Dr Muller, drafted a report
on the solvency of insurance undertakings, known as the
‘ Muller Report’. This report was approved by the Conference
of Supervisory Authorities in April 1997. The final European
Commission report, dated 24 July 1997(5), was to a great
extent based on the study carried out in the Muller report and
concluded that there might be a need to improve the solvency
margin.

2.4.
The Commission’s work on this subject, from summer
1997 onwards, produced the two proposals submitted on
25 October 2000.

2.5.
In the longer term, particularly in the context of the
reports on the implementation of the draft directives, the
intention is to carry out a fundamental review of the methods
employed for analysing the overall financial position of
insurance companies. This exercise is known as ‘Solvency II’.

(3) OJ L 228, 11.8.1992, p. 1.
(4) OJ L 360, 9.9.1992, p. 1.
(5) Report to the insurance committee on the need for further
harmonisation of the solvency margin, COM(97) 398 of
24.7.1997.
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General comments

3.1.
The Economic and Social Committee considers that the
European Commission’s working methods in the ‘Solvency I’
exercise have been exemplary as regards the consultation of
people in the profession. Professional bodies, including the
CEA, the ACME, AISAM (1) and the consultative group of
European actuaries were indeed consulted by the Commission
from February 1996 onwards and throughout the ‘Solvency I’
exercise.

3.2.
The main changes proposed by the Commission relate
to the following seven points:

3.2.1. The new directives would only apply to mutual
associations whose contribution income is EUR 5 million or
above, compared to EUR 500 000 for life and
EUR 100 000 000 for non-life at the moment. Mutual associations whose contribution income is below the EUR 5 million
threshold would not have the benefit of the single passport
and would remain subject to national prudential requirements.
Nevertheless, even if their contribution income lies below this
threshold, a mutual association satisfying the solvency margin
requirements could ask to come under the new directive and
benefit from the single passport.

3.2.2. The value of the minimum guarantee fund (MGF)
will be increased and in the future indexed in line with
inflation.

C 193/17

account of investment income in accordance with Article 60
paragraph 1(g) of Directive 91/674/EEC) (2). Moreover, whether or not supplementary contributions by members for mutual
insurance companies in the non-life sector can be taken into
account in the solvency margin would be subject to approval
by the supervisory authorities. It should be added that the list
of eligible items for the solvency margin would henceforth be
divided into three ‘closed’ categories; hitherto this list was
‘open’ and items other than those listed could potentially be
included. Lastly, it should be noted that the minimum guarantee fund would henceforth only be constituted from higher
quality items, which would exclude in particular future profits
(although these would still be included in the solvency margin)
and the unpaid share capital or initial fund. Hidden reserves
may on the other hand be included if they are part of the
solvency margin.

3.2.5. Calculation of the required solvency margin would
undergo a major change in non-life insurance: the solvency
margin requirement would be increased by 50 % for classes 11,
12 and 13, corresponding to general liability and aviation and
marine liability.

3.2.6. The directive would authorise the competent authorities to intervene on a pro-active basis before the available
solvency margin dipped below permitted levels, as soon as
policyholders’ rights were threatened. The authorities could in
this case require a financial recovery plan to be submitted
and/or a higher solvency margin to be introduced and could
downvalue some assets.

3.2.3. The new directives would grant life insurers the right
to count 50 % of the undertaking’s future profits in the
available solvency margin; these future profits would no longer
be estimated on a retrospective basis, as today, but on the basis
of the following six years. Nevertheless, they would have to be
confirmed by an actuarial report and their annual average
could not exceed that of the five previous years.

3.2.7. This directive would remove the current ambiguity
about whether Member States are free to establish more
stringent rules for the undertakings they authorise. The
Commission proposes giving Member States the freedom to
decide on this issue, thereby operating a ‘minimum harmonisation’.

3.2.4. Amongst the items eligible for the solvency margin,
cumulative preferential share capital, subordinated loans and
securities with no specified maturity dates would be subject to
a number of restrictions, while the unpaid share capital or
initial fund would no longer be accepted unless with the
agreement of the competent authorities, and then only up to
50 % of the solvency margin. Moreover, insurance companies
would lose the possibility of counting, in the solvency margin,
own shares which they hold directly and would also lose the
benefit of discounting non-life technical provisions (hitherto
Member States could authorise explicit discounting, taking

3.3.
The proposed directives therefore update the solvency
requirements by changing a number of thresholds: the level of
contribution income above which the directives apply to
mutual associations and the minimum value of the guarantee
fund; the premium levels separating the two portions to which
the rates of 18 % and 16 % are applied for calculating the
solvency requirements for non-life undertakings; and the level
of claims also determining the two portions to which the rates
of 26 % and 23 % are applied for calculating the solvency
margin requirements. The proposed directives also detail the

(1) CEA — European Insurance Committee; ACME — European
Cooperative and Mutual Insurers’ Association; AISAM — a
European mutual association with a particular focus on small
mutuals.

(2) Council Directive 91/674/EEC on the annual accounts and
consolidated accounts of insurance undertakings, OJ L 374,
31.12.1991, p. 7.

C 193/18

EN

Official Journal of the European Communities

solvency rules, setting out a complete list of the items eligible
for establishing the margin and adjusting the calculation of the
solvency margin for those classes of business with particularly
volatile risk profiles. Lastly, the proposed directives strengthen
policyholders’ protection by granting supervisory authorities
power of early intervention.

3.4.
For these three reasons the Committee approves the
proposed directives. It nevertheless raises a number of technical
points which it recommends be altered; these points are set
out below in the specific comments. More generally, the
Committee is in favour of the spirit of the proposed texts
except the part concerning the principle of minimum harmonisation.

3.5. The principle of minimum harmonisation

3.5.1. The proposed directives stipulate that Member States
would be free to establish more stringent rules for the
undertakings they authorise than those contained in the
directives, so as to take into account the specific features of
their national markets. This is clearly set out in the fourteenth
recital of the proposed non-life directive and the eleventh
recital of the proposed life directive.

3.5.2. The Committee is aware that this may be just one
stage in the process of building up the single insurance market,
but it deems it absolutely necessary that a more global
harmonisation be sought in the future. The Committee
approves in particular a number of provisions in the proposed
directives which are working to this end, for example withdrawal of the benefit granted to undertakings which were
discounting technical provisions. However, under the minimum harmonisation principle, some undertakings could be
subjected to more stringent solvency requirements by their
national supervisory bodies than undertakings in other Member States; this obligation to comply with a stricter solvency
margin requirement would increase the cost of their capital
and could therefore reduce their profitability. That would
create distortions of competition and run counter to the
principle that the single market should be a level playing field.
This concern is all the greater with the prospect of the
enlargement of the single market.

3.5.3. It therefore seems to the Committee that other
phases will have to be introduced once these proposals
have been adopted. These should work towards maximum
harmonisation of competition rules so that European insurance
companies can carry out their activities in perfectly fair
conditions which protect policyholders’ rights.
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3.6. Power of early intervention by supervisors

3.6.1. The new Articles 20a in the non-life directive and
24a (2) in the life directive grant supervisory authorities the
power of early intervention in the event of these authorities
deeming policyholders’ rights to be threatened. Under these
circumstances, the supervisory authorities can require an
undertaking to submit a financial recovery plan or increase its
required solvency margin.

3.6.2. The Committee supports a measure of this type in
principle because it allows the supervisory authorities to
intervene at an early stage where it is easier to turn around a
company’s financial situation. Such a measure improves
policyholders’ protection by encouraging a risk prevention
approach.

3.6.3. However, the Committee recommends that such a
preventive approach be framed by a minimum of objective
rules: in short, this would involve a precise definition of the
early intervention conditions to ensure that such intervention
is warranted, in keeping with the scale of the financial
problems involved and effective for solving these problems.

4.

Specific comments

4.1. Provisions common to the proposed life and non-life directives

4.1.1. A r t i c l e s 1 7 a n d 1 7 a n o n - l i f e a n d
Articles 20 and 20a life: minimum
guarantee fund

4.1.1.1. These articles raise the value of the minimum
guarantee fund to EUR 3 million, for both life assurance
undertakings and non-life insurance undertakings classes 10
to 15, and to EUR 2 million for other non-life insurance
undertakings. For the future they establish an indexation of
these minimum levels in line with inflation.

4.1.1.2. The Committee approves inflation-linked indexation because this means that the values of the minimum
guarantee funds can keep pace with economic developments.
However, the Committee does regret that the new values of
the minimum guarantee funds and the solvency margin
requirements are not consistent with each other: with the
proposed threshold the solvency margin requirements could
fall below the guarantee fund requirement, which goes against
the idea behind these two prudential requirements.
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4.1.1.3. Thus the amounts set out in the proposed directive
could turn out to be inconsistent for small mutual associations
with contribution incomes near to EUR 5 million. For example,
a mutual association reinsured at 50 % carrying out a non-life
insurance activity and with an annual contribution income of
EUR 5 million would be subject to a solvency margin
requirement equal to a maximum of 18 % × 5 million × 50 %,
i.e. EUR 450 000 . Now, under Article 17 of the directive, the
guarantee fund for a mutual association of this type should
not be below EUR 15 million (EUR 2 million less the specific
reduction granted to mutual associations); the guarantee fund
requirement would therefore be higher than the solvency
margin requirement and this would be in contradiction with
the definitions of these two amounts, since the guarantee
fund is defined as being one-third of the solvency margin
requirement. It therefore seems necessary to review the two
thresholds so as to make them consistent with one another.

4.1.1.4. Moreover, so that the rise in the cost of the
‘entrance ticket’ does not slow down new companies’ penetration of this market sector, the Committee proposes that, for
newly formed companies, the establishment of the additional
margin necessary for achieving the minimum level for the
guarantee funds be staggered over a maximum of five years,
with the agreement of the supervisory authorities. For example,
an insurance company which has just been set up and which,
because it still does not have a great deal of business, has a
margin requirement of EUR 2 million and has to have available
a minimum guarantee fund of EUR 3 million, would be able
to establish the additional million euros over five years. This
would in no way jeopardize policyholder security, since the
advantage of this five year period would be that it coincides
with the special supervision period for new companies.

4.1.2. A r t i c l e s 2 0 a n o n - l i f e a n d 2 4 a ( 4 ) l i f e :
reinsurance

4.1.2.1. The solvency margin requirement is at present
reduced in proportion to the percentage of risks underwritten
by the reinsurance, within given limits (50 % for non-life
insurance for example): therefore, the more an undertaking is
reinsured, the lower its margin requirement. Even where the
reinsurance percentage is lower than the maximum possible,
the supervisory authorities would henceforth be empowered
to decrease the reduction to the required solvency margin,
applicable on the basis of the reinsurance, when the quality of
the primary insurer’s reinsurance programme is deemed by
them to be inadequate.

4.1.2.2. The Committee recommends that, in addition to
this possibility of a downward adjustment, there should also
be the possibility of an upward adjustment which would
likewise take account of the quality of the reinsurance programme, particularly the level of solvency of the reinsurers. In
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fact the 50 % ceiling laid down in the current directives is an
arbitrary one and is not verified by an assessment of the
optimum potential quality of the reinsurance. However, as
soon as this concept of quality is introduced, the possibility of
assessing the quality of the reinsurer is implicitly recognised,
and it must then be possible to use this assessment for both
increasing and decreasing the ceiling for reducing the margin
requirement.

4.1.2.3. This possibility could be referred to at the end of
paragraph 4 using the following wording: ‘Member States shall
also ensure that the competent authorities have the power to
increase the reduction to the solvency margin as determined
in accordance with Article 16a, where they deem that the
quality of a reinsurance programme warrants an increase of
this type’.

4.1.2.4. The Committee underlines that any change to the
ceiling, be it upwards or downwards, would be optional and
subject to authorisation from the supervisory authorities. In
order to avoid any distortion of competition, the assessment
of the reinsurer’s quality should therefore be based on objective
criteria: the Committee would like the establishment of
reinsurance supervision in Europe ultimately to allow the
definition of these objective and harmonised criteria.

4.1.3. T h e e x i s t e n c e o f a g u a r a n t e e f u n d f o r
policyholders

4.1.3.1. Some European countries have ‘collective’ arrangements for (fully or partially) underwriting liabilities taken with
regard to policyholders in the case of run-off.

4.1.3.2. Two types of fund are being established: private
funds and public funds. The private funds serve to protect all
the companies grouped under those funds; public or semipublic funds are set up to cover the whole of a given profession
and are designed to compensate policyholders in the event of
run-offs in the sector.

4.1.3.3. Neither the proposed directives nor the Muller
report broached this issue. However, in some cases the solution
has consisted of accepting all or part of the reserves of
contribution income not paid into the guarantee fund in
establishing the solvency margin. The Committee feels that the
treatment of contribution income in the guarantee funds
should be examined at European level.
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4.1.4. T h e s p e c i f i c c a s e o f s u b s t i t u t i o n

4.1.4.1. In the event of a mutual insurance association
passing on all its liabilities to another association, the transferee
is then in a situation where it is providing complete substitution for the liability of the transferor. In this case it should
only be possible to calculate the solvency margin on the basis
of the transferee’s situation. This substitution option was
introduced under Article 3(2) of Directive 79/267/EEC (nonlife) and, it would seem, under Article 3(2) of Directive
79/267/EEC (life). There is an obvious conflict between
the provisions of Article 3(2) authorising substitution and
Article 16(a) point 4 which limits to 50 % the reinsurance
borne by the transferor. Subject to analyses or opinions to the
contrary from the European Commission, we suggest that the
end of paragraph 7 of Article 16(a) point 4 read as follows:
‘this ratio may in no case be less than 50 %, except in the event
of the application of Article 3(2) of the present Directive’.
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4.2.3.2. The Committee approves of this mechanism which
allows a minimum required solvency margin to be maintained
and therefore protects the undertaking and the policyholders
against too fast a deterioration in solvency.

4.2.4. S u p p l e m e n t a r y c o n t r i b u t i o n s

4.2.4.1. Article 1(2) 4b) (amending Article 16 of Directive
73/239/EEC) stipulates that the supplementary contributions
which mutual-type associations can call upon may be eligible
for making up the solvency margin ‘upon application, with
supporting evidence, by the undertaking to the competent
authority of the country of establishment and with the
agreement of that competent authority’. This text adds a new
element in that a measure which is today general, automatic
and legitimate by virtue of the 1973 and 1979 directives,
is made subject to the agreement of national supervisory
authorities.

4.2. Provisions specific to the proposed non-life directive

4.2.1. This paragraph refers to a translation error in
point 1.4.5 of the French version of the Commission’s
explanatory memorandum in the proposal.

4.2.2. The Committee approves the increase in the solvency
margin requirement for classes 11, 12 and 13, given the
considerable volatility in the incident rates in these classes.
This measure confirms the Commission’s desire to adjust the
solvency margin requirement in line with the nature of the
risks borne by the company. With this in mind, the Committee
suggests that the margin requirement for classes, or more
precisely, for some risks within the same class whose incident
rate volatility is low, might also be revised downwards.

4.2.4.2. However, this measure could lead to distortions of
competition between mutuals established in different Member
States, depending on whether national supervisory bodies were
more or less favourable to this type of undertaking and this
type of financing.

4.2.4.3. As a consequence, the Committee deems it vital
for the directive to hedge in the supervisory authorities’
freedom of decision by defining the conditions for authorising
or refusing the eligibility of supplementary contributions in
the solvency margins of mutual-type associations.

5.

Conclusions

4.2.3. A r t i c l e 1 6 a : r u n - o f f c o m p a n i e s
5.1.
The Committee welcomes the European Commission
proposal for a directive and approves it as a whole.
4.2.3.1. Paragraph 5 of this article introduces a provision
designed to correct weaknesses in the current formula for the
required solvency margin for run-off companies. In fact, in the
most extreme situation, that of an undertaking in ‘run-off’
where no new business is being written, the formula can
produce a zero solvency margin requirement. The new mechanism being proposed consists of gradually reducing the
required margin by the proportionate reduction in the level of
technical provisions.

5.1.1. Although the new measures are likely to improve the
quantity aspect of the solvency margin, the other approach,
consisting of improving its quality by more precise regulation
of its component assets, has not been dealt with in this review
exercise. The ESC therefore hopes that the Solvency II project
will provide an opportunity to explore this second approach.
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5.2.
A number of points nevertheless seem to merit clarification or amendment. In particular, the Committee calls on
the Commission to take account of its concerns in the
following areas:
—

harmonisation of the solvency margin requirements and
the minimum guarantee funds for small companies
(points 4.1.1 onwards);
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—

the account taken of reinsurance and its quality to be
taken into account (4.1.2);

—

the existence of a guarantee fund for policyholders (4.1.3);

—

the specific case of substitution (point 4.1.4);

—

run-off companies (4.2.3);

—

supplementary contributions (4.2.4).

Brussels, 25 April 2001.
The President
of the Economic and Social Committee
Göke FRERICHS

Opinion of the Economic and Social Committee on the ‘Proposal for a Directive of the European
Parliament and of the Council amending Council Directive 79/267/EEC as regards the solvency
margin requirements for life assurance undertakings’
(2001/C 193/04)
The Council decided to consult the Economic and Social Committee, under Article 262 of the Treaty
establishing the European Community, on 13 December 2000 on the above-mentioned proposal.
The Section for the Single Market, Production and Consumption, which was responsible for preparing
the Committee’s work on the subject, adopted its opinion on 10 April 2001. The rapporteur was
Mr Pelletier, and the co-rapporteur was Mr Vaucoret.
At its 381st plenary session on 25 and 26 April 2001 (meeting of 25 April), the Economic and Social
Committee unanimously adopted the following opinion.
1.

Introduction

proposals for directives have been prepared by the European
Commission (2).

1.1.
The solvency margin constitutes a key element in the
supervision of insurance companies. It allows the financial
soundness of these businesses to be ascertained and with that
their ability to honour their commitments in the event of risks
materialising unexpectedly. The required solvency margin is
one of the most long-standing items of European insurance
harmonisation, since it was established with the first life and
non-life directives (1). Because it was introduced such a long
time ago, it has become necessary to bring the required
solvency margins up to date, and it is for this reason that two

1.2.
The two proposed directives are designed to enhance
the protection of insurance policyholders by improving the
rules regarding the solvency margin of insurance undertakings.
The two proposals have many measures in common.

(1) First non-life Directive 73/239/EEC — OJ L 228, 16.8.1973, p. 3;
First life Directive 79/267/EEC — OJ L 63, 13.3.1979, p. 1.

(2) COM(2000) final — 2000/0249 (COD) and COM(2000) 634
final — 2000/0251 (COD), of 25.10.2000.

1.3.
The proposed directives are only aimed at the regulatory principles for determining the solvency margin and exclude
other elements which might also contribute to a company’s
solvency in the broadest sense of the term, such as carefully
estimated technical provisions and properly invested assets.
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Background
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European actuaries were indeed consulted by the Commission
from February 1996 onwards and throughout the ‘Solvency I’
exercise.

2.1.
Required solvency margins (RSMs) were established by
the first non-life directive of 24 July 1973 (73/239/EEC) and
the first life directive of 5 March 1979 (79/267/EEC).
2.2.
Directives 92/49/EEC of 18 June 1992 (third non-life
directive) (1) and 92/96/EEC of the Council on 10 November
1992 (third life directive) (2) did not alter the required solvency
margins, as any amendments to these would have held up
their adoption. However, in view of the fact that such
amendments might be necessary, in Article 25 and Article 26
respectively of these two directives the Community legislator
provided for the Commission to ‘submit a report to the
Insurance Committee on the need for further harmonisation
of the solvency margin’.
2.3.
Subsequently, the Conference of the Insurance Supervisory Authorities of the Member States of the European
Union, under the chairmanship of Dr Muller, drafted a report
on the solvency of insurance undertakings, known as the
‘Muller Report’. This report was approved by the Conference
of Supervisory Authorities in April 1997. The final European
Commission report, dated 24 July 1997(3), was to a great
extent based on the study carried out in the Muller report and
concluded that there might be a need to improve the solvency
margin.
2.4.
The Commission’s work on this subject, from summer
1997 onwards, produced the two proposals submitted on
25 October 2000.
2.5.
In the longer term, particularly in the context of the
reports on the implementation of the draft directives, the
intention is to carry out a fundamental review of the methods
employed for analysing the overall financial position of
insurance companies. This exercise is known as ‘Solvency II’.

3.

General comments

3.1.
The Economic and Social Committee considers that the
European Commission’s working methods in the ‘Solvency I’
exercise have been exemplary as regards the consultation of
people in the profession. Professional bodies, including the
CEA, the ACME, AISAM (4) and the consultative group of
(1) OJ L 228, 11.8.1992, p. 1.
(2) OJ L 360, 9.9.1992, p. 1.
(3) Report to the insurance committee on the need for further
harmonisation of the solvency margin, COM(97) 398 of 24.7.
1997.
(4) CEA — European Insurance Committee; ACME — European
Cooperative and Mutual Insurers’ Association; AISAM — a
European mutual association with a particular focus on small
mutuals.

3.2.
The main changes proposed by the Commission relate
to the following seven points:

3.2.1. The new directives would only apply to mutual
associations whose contribution income is EUR 5 million or
above, compared to EUR 500 000 for life and
EUR 100 000 000 for non-life at the moment. Mutual associations whose contribution income is below the EUR 5 million
threshold would not have the benefit of the single passport
and would remain subject to national prudential requirements.
Nevertheless, even if their contribution income lies below this
threshold, a mutual association satisfying the solvency margin
requirements could ask to come under the new directive and
benefit from the single passport.

3.2.2. The value of the minimum guarantee fund (MGF)
will be increased and in the future indexed in line with
inflation.

3.2.3. The new directives would grant life insurers the right
to count 50% of the undertaking’s future profits in the available
solvency margin; these future profits would no longer be
estimated on a retrospective basis, as today, but on the basis
of the following six years. Nevertheless, they would have to be
confirmed by an actuarial report and their annual average
could not exceed that of the five previous years.

3.2.4. Amongst the items eligible for the solvency margin,
cumulative preferential share capital, subordinated loans and
securities with no specified maturity dates would be subject to
a number of restrictions, while the unpaid share capital or
initial fund would no longer be accepted unless with the
agreement of the competent authorities, and then only up to
50% of the solvency margin. Moreover, insurance companies
would lose the possibility of counting, in the solvency margin,
own shares which they hold directly and would also lose the
benefit of discounting non-life technical provisions (hitherto
Member States could authorise explicit discounting, taking
account of investment income in accordance with Article 60
paragraph 1(g) of Directive 91/674/EEC) (5). Moreover, whether or not supplementary contributions by members for mutual
insurance companies in the non-life sector can be taken into
account in the solvency margin would be subject to approval
by the supervisory authorities. It should be added that the list

(5) Council Directive 91/674/EEC on the annual accounts and
consolidated accounts of insurance undertakings, OJ L 374,
31.12.1991, p. 7.
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of eligible items for the solvency margin would henceforth be
divided into three ‘closed’ categories; hitherto this list was
‘open’ and items other than those listed could potentially be
included. Lastly, it should be noted that the minimum guarantee fund would henceforth only be constituted from higher
quality items, which would exclude in particular future profits
(although these would still be included in the solvency margin)
and the unpaid share capital or initial fund. Hidden reserves
may on the other hand be included if they are part of the
solvency margin.

3.2.5. Calculation of the required solvency margin would
undergo a major change in non-life insurance: the solvency
margin requirement would be increased by 50% for classes 11,
12 and 13, corresponding to general liability and aviation and
marine liability.

3.2.6. The directive would authorise the competent authorities to intervene on a pro-active basis before the available
solvency margin dipped below permitted levels, as soon as
policyholders’ rights were threatened. The authorities could in
this case require a financial recovery plan to be submitted
and/or a higher solvency margin to be introduced and could
downvalue some assets.

3.2.7. This directive would remove the current ambiguity
about whether Member States are free to establish more
stringent rules for the undertakings they authorise. The
Commission proposes giving Member States the freedom to
decide on this issue, thereby operating a ‘minimum harmonisation’.

3.3.
The proposed directives therefore update the solvency
requirements by changing a number of thresholds: the level of
contribution income above which the directives apply to
mutual associations and the minimum value of the guarantee
fund; the premium levels separating the two portions to which
the rates of 18% and 16% are applied for calculating the
solvency requirements for non-life undertakings; and the level
of claims also determining the two portions to which the rates
of 26% and 23% are applied for calculating the solvency
margin requirements. The proposed directives also detail the
solvency rules, setting out a complete list of the items eligible
for establishing the margin and adjusting the calculation of the
solvency margin for those classes of business with particularly
volatile risk profiles. Lastly, the proposed directives strengthen
policyholders’ protection by granting supervisory authorities
power of early intervention.

3.4.
For these three reasons the Committee approves the
proposed directives. It nevertheless raises a number of technical
points which it recommends be altered; these points are set
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out below in the specific comments. More generally, the
Committee is in favour of the spirit of the proposed texts
except the part concerning the principle of minimum harmonisation.

3.5. The principle of minimum harmonisation

3.5.1. The proposed directives stipulate that Member States
would be free to establish more stringent rules for the
undertakings they authorise than those contained in the
directives, so as to take into account the specific features of
their national markets. This is clearly set out in the fourteenth
recital of the proposed non-life directive and the eleventh
recital of the proposed life directive.

3.5.2. The Committee is aware that this may be just one
stage in the process of building up the single insurance market,
but it deems it absolutely necessary that a more global
harmonisation be sought in the future. The Committee
approves in particular a number of provisions in the proposed
directives which are working to this end, for example withdrawal of the benefit granted to undertakings which were
discounting technical provisions. However, under the minimum harmonisation principle, some undertakings could be
subjected to more stringent solvency requirements by their
national supervisory bodies than undertakings in other Member States; this obligation to comply with a stricter solvency
margin requirement would increase the cost of their capital
and could therefore reduce their profitability. That would
create distortions of competition and run counter to the
principle that the single market should be a level playing field.
This concern is all the greater with the prospect of the
enlargement of the single market.

3.5.3. It therefore seems to the Committee that other
phases will have to be introduced once these proposals
have been adopted. These should work towards maximum
harmonisation of competition rules so that European insurance
companies can carry out their activities in perfectly fair
conditions which protect policyholders’ rights.

3.6. Power of early intervention by supervisors

3.6.1. The new Articles 20a in the non-life directive and
24a (2) in the life directive grant supervisory authorities the
power of early intervention in the event of these authorities
deeming policyholders’ rights to be threatened. Under these
circumstances, the supervisory authorities can require an
undertaking to submit a financial recovery plan or increase its
required solvency margin.
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3.6.2. The Committee supports a measure of this type in
principle because it allows the supervisory authorities to
intervene at an early stage where it is easier to turn around a
company’s financial situation. Such a measure improves
policyholders’ protection by encouraging a risk prevention
approach.

3.6.3. However, the Committee recommends that such a
preventive approach be framed by a minimum of objective
rules: in short, this would involve a precise definition of the
early intervention conditions to ensure that such intervention
is warranted, in keeping with the scale of the financial
problems involved and effective for solving these problems.

4.

Specific comments

10.7.2001

fund is defined as being one-third of the solvency margin
requirement. It therefore seems necessary to review the two
thresholds so as to make them consistent with one another.

4.1.1.4. Moreover, so that the rise in the cost of the
‘entrance ticket’ does not slow down new companies’ penetration of this market sector, the Committee proposes that, for
newly formed companies, the establishment of the additional
margin necessary for achieving the minimum level for the
guarantee funds be staggered over a maximum of five years,
with the agreement of the supervisory authorities. For example,
an insurance company which has just been set up and which,
because it still does not have a great deal of business, has a
margin requirement of EUR 2 million and has to have available
a minimum guarantee fund of EUR 3 million, would be able
to establish the additional million euros over five years. This
would in no way jeopardize policyholder security, since the
advantage of this five year period would be that it coincides
with the special supervision period for new companies.

4.1. Provisions common to the proposed life and non-life directives

4.1.1. A r t i c l e s 1 7 a n d 1 7 a n o n - l i f e a n d
Articles 20 and 20a life: minimum
guarantee fund

4.1.1.1. These articles raise the value of the minimum
guarantee fund to EUR 3 million, for both life assurance
undertakings and non-life insurance undertakings classes 10
to 15, and to EUR 2 million for other non-life insurance
undertakings. For the future they establish an indexation of
these minimum levels in line with inflation.

4.1.1.2. The Committee approves inflation-linked indexation because this means that the values of the minimum
guarantee funds can keep pace with economic developments.
However, the Committee does regret that the new values of
the minimum guarantee funds and the solvency margin
requirements are not consistent with each other: with the
proposed threshold, the solvency margin requirements could
fall below the guarantee fund requirement, which goes against
the idea behind these two prudential requirements.

4.1.1.3. Thus the amounts set out in the proposed directive
could turn out to be inconsistent for small mutual associations
with contribution incomes near to EUR 5 million. For example,
a mutual association reinsured at 50% carrying out a non-life
insurance activity and with an annual contribution income of
EUR 5 million would be subject to a solvency margin
requirement equal to a maximum of 18% × 5 million × 50%,
i.e. EUR 450 000 . Now, under Article 17 of the directive, the
guarantee fund for a mutual association of this type should
not be below EUR 1,5 million (EUR 2 million less the specific
reduction granted to mutual associations); the guarantee fund
requirement would therefore be higher than the solvency
margin requirement and this would be in contradiction with
the definitions of these two amounts, since the guarantee

4.1.2. A r t i c l e s 2 0 a n o n - l i f e a n d 2 4 a ( 4 ) l i f e :
reinsurance

4.1.2.1. The solvency margin requirement is at present
reduced in proportion to the percentage of risks underwritten
by the reinsurance, within given limits (50% for non-life
insurance for example): therefore, the more an undertaking is
reinsured, the lower its margin requirement. Even where the
reinsurance percentage is lower than the maximum possible,
the supervisory authorities would henceforth be empowered
to decrease the reduction to the required solvency margin,
applicable on the basis of the reinsurance, when the quality of
the primary insurer’s reinsurance programme is deemed by
them to be inadequate.

4.1.2.2. The Committee recommends that, in addition to
this possibility of a downward adjustment, there should also
be the possibility of an upward adjustment which would
likewise take account of the quality of the reinsurance programme, particularly the level of solvency of the reinsurers. In
fact the 50% ceiling laid down in the current directives is an
arbitrary one and is not verified by an assessment of the
optimum potential quality of the reinsurance. However, as
soon as this concept of quality is introduced, the possibility of
assessing the quality of the reinsurer is implicitly recognised,
and it must then be possible to use this assessment for both
increasing and decreasing the ceiling for reducing the margin
requirement.

4.1.2.3. This possibility could be referred to at the end of
paragraph 4 using the following wording: ‘Member States shall
also ensure that the competent authorities have the power to
increase the reduction to the solvency margin as determined
in accordance with Article 19, where they deem that the
quality of a reinsurance programme warrants an increase of
this type’.

10.7.2001

EN

Official Journal of the European Communities

4.1.2.4. The Committee underlines that any change to the
ceiling, be it upwards or downwards, would be optional and
subject to authorisation from the supervisory authorities. In
order to avoid any distortion of competition, the assessment
of the reinsurer’s quality should therefore be based on objective
criteria: the Committee would like the establishment of
reinsurance supervision in Europe ultimately to allow the
definition of these objective and harmonised criteria.
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‘this ratio may in no case be less than 50 %, except in the event
of the application of Article 3(2) of the present Directive’.

4.2. Provisions specific to the proposed life directive

4.2.1. A r t i c l e 1 8 ( 4 ) ( a ) : f u t u r e p r o f i t s
4.1.3. T h e e x i s t e n c e o f a g u a r a n t e e f u n d f o r
policyholders

4.1.3.1. Some European countries have ‘collective’ arrangements for (fully or partially) underwriting liabilities taken with
regard to policyholders in the case of run-off.

4.1.3.2. Two types of fund are being established: private
funds and public funds. The private funds serve to protect all
the companies grouped under those funds; public or semipublic funds are set up to cover the whole of a given profession
and are designed to compensate policyholders in the event of
run-offs in the sector.

4.1.3.3. Neither the proposed directives nor the Muller
report broached this issue. However, in some cases the solution
has consisted of accepting all or part of the reserves of
contribution income not paid into the guarantee fund in
establishing the solvency margin. The Committee feels that the
treatment of contribution income in the guarantee funds
should be examined at European level.

4.1.4. T h e s p e c i f i c c a s e o f s u b s t i t u t i o n

4.1.4.1. In the event of a mutual insurance association
passing on all its liabilities to another association, the transferee
is then in a situation where it is providing complete substitution for the liability of the transferor. In this case it should
only be possible to calculate the solvency margin on the basis
of the transferee’s situation. This substitution option was
introduced under Article 3(2) of Directive 79/267/EEC (nonlife) and, it would seem, under Article 3(2) of Directive
79/267/EEC (life). There is an obvious conflict between
the provisions of Article 3(2) authorising substitution and
Article 16(a) point 4 which limits to 50 % the reinsurance
borne by the transferor. Subject to analyses or opinions to the
contrary from the European Commission, we suggest that the
end of paragraph 7 of Article 16(a) point 4 read as follows:

4.2.1.1. This paragraph alters the conditions for the
inclusion of future profits in the available solvency margin.
The period for advance estimation of profits is reduced from
10 years to 6 and must now be justified by an actuarial report.
Moreover, the annual average of future profits must not exceed
that of the profits of the five previous years.

4.2.1.2. An upper limit on future profits is valuable: such
estimates anticipate the future and their amount is likely to be
significantly affected by unforeseen events; they must therefore
not make up too large a part of the solvency margin.

4.2.1.3. However, the Committee would recommend a
more forward-looking approach to these future profits. Such
an approach is hampered by the proposed mechanism of
setting an upper limit on future profits using the average
profits over the last five years. This penalises those companies
which, against a background of falling interest rates, have
demonstrated caution by raising their provisions, thus reducing
their past profits. It runs counter to the thinking behind future
profits.

4.2.1.4. An upper limit of another type, i.e. a percentage of
the margin, could be envisaged here. Moreover, insofar as an
upper limit of this type were to be established and a calculation
of future profits were to be justified by an actuarial report, the
reduction of the calculation period from ten to six years would
no longer be necessary.

Following this line of thinking, the Committee suggests
replacing the first sentence of Article 18(4)(a) with the
following:

‘An amount equal to 50 % of the undertaking’s future
profits. The amount of future profits shall be evaluated as
the net current value of the net overall profits of the
undertaking calculated over the following ten years. This
amount cannot exceed 50 % of the total of all the other
elements making up the solvency margin mentioned in
this article.’
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4.2.1.5. It should be noted that the actuarial report submitted to the supervisory authorities would really be useful here
because it would help justify the calculation of the net
(discounted) current value of the net overall profits. Thus the
actuarial report could clarify the method for calculating the
different values of profits forecast over the next few years and
give the updating rate used.
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referring to the 1991 accounting directive as follows: after ‘life
assurance provision’, add ‘as defined by Article 27 of Directive
91/674/EEC’ (1).
5.

Conclusions

5.1.
The Committee welcomes the European Commission
proposal for a directive and approves it as a whole.
4.2.2. A r t i c l e 1 9 ( 2 ) ( a ) : t h e b a s i s o n w h i c h
the solvency margin is calculated

4.2.2.1. As regards the basis used for calculating the
solvency margin, it is recommended that the meaning of the
expression ‘life assurance provision’ be clearly set out in the
text.

4.2.2.2. In fact, the term ‘life assurance provision’ seems
here to mean a ‘mathematical provision’, but it can be
understood as covering a broader field than just ‘mathematical
provision’. In addition to mathematical provisions, it would
cover all technical life assurance provisions, such as provision
for financial risks or provision for technical liability underwriting risks. While the mathematical provisions do represent the
net actuarial value of liabilities to policyholders, the other
technical provisions of life assurance cover specific risks such
as sharp fluctuations in share prices. Taking these technical
provisions into account in the calculation of the solvency
margin would in fact boil down to requiring capital for risks
which, by definition, have already been covered. For this
reason the Committee advocates clarification of the meaning
of the term ‘life assurance provision’; this can be done by

5.1.1. Although the new measures are likely to improve the
quantity aspect of the solvency margin, the other approach,
consisting of improving its quality by more precise regulation
of its component assets, has not been dealt with in this review
exercise. The ESC therefore hopes that the Solvency II project
will provide an opportunity to explore this second approach.
5.2.
A number of points nevertheless seem to merit clarification or amendment. In particular, the Committee calls on
the Commission to take account of its concerns in the
following areas:
—

harmonisation of the solvency margin requirements and
the minimum guarantee funds for small companies
(points 4.1.1 onwards);

—

the account taken of reinsurance and its quality to be
taken into account (4.1.2);

—

the existence of a guarantee fund for policyholders (4.1.3);

—

the specific case of substitution (point 4.1.4);

—

the account taken of future profits (4.2.1);

—

the basis on which the solvency margin is calculated
(4.2.2).

(1) Council Directive 91/674/EEC on the annual accounts and
consolidated accounts of insurance undertakings, OJ L 374,
31.12.1991, p. 7.

Brussels, 25 April 2001.
The President
of the Economic and Social Committee
Göke FRERICHS
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Opinion of the Economic and Social Committee on the ‘Proposal for a Directive of the European
Parliament and of the Council amending for the 24th time Council Directive 76/769/EEC relating
to restrictions on the marketing and use of certain dangerous substances and preparations
(pentabromodiphenyl ether)’
(2001/C 193/05)
On 12 February 2001, the Council decided to consult the Economic and Social Committee, under
Article 95 of the Treaty establishing the European Community, on the above-mentioned proposal.
The Section for the Single Market, Production and Consumption, which was responsible for preparing
the Committee’s work on the subject, adopted its opinion on 10 April 2001. The rapporteur was
Mr Colombo.
At its 381st plenary session (meeting of 25 April 2001), the Economic and Social Committee adopted
the following opinion by 65 votes in favour, with one abstention.
1.

Aim of the proposal

1.1.
This proposal amending Directive 76/769/EEC (1) aims
to introduce harmonised provisions on the marketing and use
of pentabromodiphenyl ether (pentaBDE).
1.2.
The proposal’s objective is to protect human health
and the environment by prohibiting the use and marketing of
articles containing pentaBDE.

2.

Introduction

2.1.
PentaBDE is a brominated flame retardant used almost
exclusively (approximately 95 %) in the manufacture of flexible
polyurethane foam used in various sectors for the production
of consumer goods. It is also used, to a limited extent, as a flame
retardant additive in epoxy and phenol resins, unsaturated
polyesters and textiles.
2.2.
There are other flame retardants used in the production
of flexible polyurethane foam that were introduced following
regulations issued by the European Union and the individual
Member States restricting the use of pentaBDE. The most
common is tris (2-chloro-1-methylethyl) phosphate, which is
on the fourth risk evaluation priority list.
2.3.
Data on the environmental risks show the presence of
high concentrations of pentaBDE in fish and earthworms in
places close to polyurethane foam production sites.
2.4.
The risks to human health, assessed in accordance with
the Community regulation (EEC) No 793/93 (2), are unclear
owing to a lack of relevant data, in particular on workers
(1) OJ L 262, 27.9.1976, pp. 201-203.
(2) OJ L 224, 3.9.1993, p. 34.

exposed to pentaBDE. Although there is some data on these
workers (on the presence of chloracne), there is an urgent need
for more research into the effects of pentaBDE when absorbed
by the skin.

2.5.
Meanwhile, certain toxicity studies on animals demonstrate significant disturbance to the metabolism and the
liver, and other animal studies suggest that pentaBDE can
bioaccumulate in fat tissue.

2.6.
PentaBDE has also been shown to be present in breast
milk, but the origins and toxikinetics of this level of exposure
remain a mystery. Further toxicity studies are therefore essential.

3.

General comments

3.1.
On the basis of the risk evaluation recommended in
the Community regulation (EEC) No 793/93, in accordance
with the precautionary principle adopted by the Community,
following consultation of the industry and other interested
parties and their positive response, and given the scale of the
potential risks posed by pentaBDE to human health and the
environment, the Committee agrees with the Commission’s
proposal to restrict the marketing, use and placing on the
market of products containing this substance.

3.2.
In view of the limited understanding of the effects on
human health, the Committee also urges the Commission to
make arrangements for epidemiological studies to monitor the
health of workers who come into contact with pentaBDE
during their working life, in particular to ascertain the effects
of bioaccumulation in fat tissues.
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3.3.
Furthermore, given the concern shown by the Scientific
Committee on toxicity, ecotoxicity and the environment
(CSTEE), and on the basis of the data on the exposure of
breast-fed children to pentaBDE, the ESC calls for a scientific
research programme to ascertain and assess what other
protective measures may be necessary.

10.7.2001

3.4.
Although the risk assessment on octabromodiphenyl
ether (octaBDE) mentioned in the fifth recital is not yet
complete, the Committee calls on the Commission to assess
whether there is a case for applying the precautionary principle
to this product as well.

Brussels, 25 April 2001.
The President
of the Economic and Social Committee
Göke FRERICHS

Opinion of the Economic and Social Committee on the ‘Proposal for a Regulation of the European
Parliament and the Council amending Council Regulation (EEC) No 881/92 on access to the
market in the carriage of goods by road within the Community to and from the territory of a
Member State or passing across the territory of one or more Member States as regards a uniform
Driver Attestation’
(2001/C 193/06)
On 7 March 2001, the Council decided to consult the Economic and Social Committee, under Article 71
of the Treaty establishing the European Community, on the above-mentioned proposal.
The Section for Transport, Energy, Infrastructure and the Information Society, which was responsible for
preparing the Committee’s work on the subject, adopted its opinion on 2 April 2001. The rapporteur
was Mr Kielman.
At its 381st plenary session (meeting of 25 April 2001), the Economic and Social Committee adopted
the following opinion with 60 votes in favour and two abstentions.

1.

Introduction

1.1.
The purpose of this proposal for amending Regulation
(EEC) No 881/92 is to introduce a uniform document attesting
that the driver of a vehicle engaged in the international carriage
of goods by road is entitled to drive that vehicle on behalf of
the haulier. The absence of such a document has led to serious
enforcement problems, given that widespread irregular use is
made of drivers, often from outside the Community.

1.2.
This was shown to be so in a survey which the
Commission conducted in the Member States in August 1999
and whose results were discussed in meetings with experts
from the Member States and the social partners in the road

transport sector. Drivers from outside the Community often
take over the wheel at the frontier of a Member State, i.e. the
regular national driver is replaced by an irregular driver, who
then continues to drive the vehicle throughout the Community.
These drivers receive low black-market wages and their
working conditions are outside the Member States’ control.
Competition is distorted as a result.

1.3.
Such practices are possible at the moment because
effective control of the regularity of the driver’s employment
status is only feasible in the Member State where the haulier is
established. Ignorance of the relevant laws and provisions of
other Member States in that area and the sheer diversity of
documents and languages they are drawn up in makes effective
supervision impossible.
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1.4.
Member States have indicated that they would welcome
the power to check whether the Member State where a haulier
is established has authorised a driver to drive a vehicle on the
haulier’s behalf.

1.5.
In addition, the social partners think that enforcement
should be made more effective because the present situation
leads to a distortion of competition between hauliers who use
irregular drivers and those who do not or are not in a position
to do so. More often than not it is large companies which are
regularly engaged in international transport operations that
can profit, while small companies or companies which only
operate nationally do not have this possibility to the same
extent.

1.6.
The Commission survey also showed that the conditions of employment for irregularly employed drivers tend
to be poor. This gives cause for concern about road safety in
the eyes of the Commission.

1.7.
It seems that most Member States and the social
partners are in favour of a Community-wide solution in the
form of a simple but conclusive ‘enforcement action’ involving
relatively little paperwork, such as a uniform driver attestation.

2.
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authorisation. The proposed amendment requires that the
driver of a vehicle engaged in international carriage must be in
possession of both a Community authorisation and a driver
attestation. The Council of Ministers decided at its meeting on
20-21 December 2000 that such an attestation is to be
required only in the case of drivers who are nationals of nonEU countries. This decision was taken in order to keep the
administrative burden to a minimum, especially with regard to
the practicability of the checks, and to allow businesses as
much flexibility as possible. The Committee endorses this link
between the attestation and the Community authorisation and
the Council of Ministers’ decision to restrict the attestation to
drivers of EU-registered vehicles who are nationals of non-EU
countries.

2.4.
The Commission does not think that a driver attestation has to be carried on board a vehicle in all instances. For
example, if the names of the driver and the holder of the
Community authorisation are identical (as in the case of the
vast majority of so-called ‘owner drivers’), a Community
authorisation suffices. In all other cases a driver attestation will
be required on top of the Community authorisation if the
driver is the national of a non-EU country. The Committee
approves this solution since it will reduce the administrative
burden.

General comments

2.1.
The aim of the proposal is to create a situation in the
Community where the driver of a Community vehicle engaged
in the international carriage of goods by road using a
Community authorisation can be checked properly by the
relevant Member State authorities as a result of the introduction of a uniform document, the driver attestation, at Community level.

2.2.
These checks are all the more necessary now that the
drivers of Community vehicles are being found time and again
to come from countries outside the European Union. The
authorities carrying out the checks are unable to determine
whether these drivers are employed legally, as determined by
the terms of employment applicable in the Member State
where the haulier is established. The purpose of a uniform
driver attestation is therefore to prevent unfair competition
with regard to wages and terms of employment.

2.3.
Since a Community authorisation is already required,
within the framework of market access, by hauliers operating
for hire or reward in the Community, it is an obvious move to
seek to link the driver attestation to the Community

2.5.
The Commission proposal amending Regulation (EEC)
No 881/92 relates only to the carriage of goods by hauliers
operating for hire or reward, since a Community authorisation
is only required for this type of transport. Own-account
transport is therefore excluded, since this is not subject in the
EU to the rules governing access to the profession of transport
operator. However, own-account operators are also engaged
in international transport even though their share of the
market may be small. The Committee thinks that if a driver
attestation is to be introduced for the driver of a Community
vehicle used for the carriage of goods by a haulier operating
for hire or reward, it should be made clear how problems
could arise for the drivers of vehicles engaged in own-account
international haulage. The Commission proposal contains
nothing to this effect.

2.6.
The Commission thinks that implementation can be
left to a very large extent to the Member States because the
driver attestation will simply certify that the relevant national
legislation and provisions governing the employment of
drivers have been respected. Each Member State can therefore
choose the method of implementation that involves the least
paperwork. The Committee considers this to be a practicable
and pragmatic approach.
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2.7.
Although, generally speaking, drivers from non-EU
countries are highly trained, there is concern in practice about
the health hazards faced by them as a result of their long
working hours and the long periods they spend in the cabins
of their vehicles (they almost invariably rest and sleep in their
cabins, too). The Committee would urge that special attention
be paid to the possible consequences this may have for traffic
safety.

3.
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entirely a matter for the Member States, the Committee thinks
that, by analogy with the arrangements under Regulation (EEC)
No 3821/85 for checking driving and rest periods, agreement
should be reached at Community level on a minimum number
or percentage of checks to be carried out.

3.5.
The Commission draws a parallel, as regards the
punishing of infringements, with the measures applicable to
the Community authorisation. The Committee thinks that this
is the right approach.

Specific comments
4.

3.1.
The driver attestation is to be issued by a Member
State, at the request of a haulage company established on its
territory, for each person lawfully employed or put at the
disposal of the haulage company to drive vehicles engaged in
international road haulage. Thus, Member States may not issue
driver attestations for drivers who are only employed abroad.
The Committee thinks this should be so. The Committee
would also emphasise that the Member States must be
sufficiently mindful of the need for a fair and uniform
interpretation of what is meant by a business’s place of
establishment. It is necessary to avoid a situation where in one
Member State this is taken to mean the base from which a
business is run permanently in practice, whereas in another
Member State it could simply be a PO box address or branch
where non-EU drivers are employed.

3.2.
The layout of the driver attestation closely follows that
of the Community authorisation. This serves to underline the
close link between the two. The attestation, just like the
Community authorisation, will take the form of a paper
document and will not, for example, be a plastic card. This
will save time and meet the need for flexibility called for by
businesses. The Committee agrees with this.

3.3.
The Member State issuing the driver attestation may
determine the period of validity in order to allow for flexible
implementation (e.g. so that the attestation’s validity coincides
with the duration of a contract of employment). The maximum
period of validity is to be five years. The attestation is
renewable, but only if the conditions under which it was issued
have not changed. If this is not the case, the haulage company
must return the attestation immediately to the issuing authority. Since the practice adopted towards the Community
authorisation has been followed in fixing the maximum period
of validity, the Committee gives its approval.

3.4.
Member States are to be obliged to check regularly
whether the conditions under which an attestation was issued
have not changed. Despite the fact that implementation is

Summary and conclusions

4.1.
The Committee agrees in general with the Commission
proposal for introducing a driver attestation for the international carriage of goods by road, for this is a relatively
simple way of way of countering unfair wage competition
with the aid of a Community-wide instrument. It also agrees
with the Council of Ministers’ decision to require the attestation
only for non-EU drivers.

4.2.
The Committee would like the Member States to adopt
a more uniform approach in their interpretations of the term
‘establishment’, in response to the question of whether driver
attestations may only be issued in the Member States where
companies are physically established, or whether they can also
be issued where a company has a branch or even a PO box
address from where haulage operations are not permanently
conducted.

4.3.
The Committee points out that the Commission wishes
to keep the paperwork associated with the introduction of the
driver attestation to a minimum, and therefore agrees with the
Commission’s plan to link the attestation to the Community
authorisation.

4.4.
In cases where the name on the Community authorisation is that of the driver (as in the case of the vast majority of
so-called ‘owner drivers’), the Commission proposes that
no driver attestation be required and that a Community
authorisation by itself be sufficient. The Committee endorses
this, since it will reduce the administrative burden.

4.5.
Since own-account transport is exempt from a Community authorisation, no driver attestation is to be required
for the driver of a vehicle engaged in international ownaccount haulage. There is nothing to this effect in the
Commission proposal. The Committee thinks that this category of drivers should be advised on how to act if checked in
another Member State.
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4.6.
With regard to the checks to be carried out by Member
States on driver attestations that have been issued, the
Committee thinks that the Commission should indicate the
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minimum number/percentage that should be checked. This
will help to ensure that the checks are representative and
effective and that the administrative burden is not too high.

Brussels, 25 April 2001.
The President
of the Economic and Social Committee
Göke FRERICHS

Opinion of the Economic and Social Committee on the ‘Proposal for a Directive of the European
Parliament and of the Council amending Council Directives 90/425/EEC and 92/118/EEC as
regards health requirements for animal by-products’
(2001/C 193/07)
On 7 November 2000 the Council decided to consult the Economic and Social Committee, under
Article 152(4)(b) of the Treaty establishing the European Community, on the above-mentioned proposal.
The Section for Agriculture, Rural Development and the Environment, which was responsible for
preparing the Committee’s work on the subject, adopted its opinion on 30 March 2001. The rapporteur
was Mr Leif E. Nielsen.
At its 381st plenary session on 25 and 26 April 2001 (meeting of 26 April 2001), the Economic and
Social Committee adopted the following opinion by 77 votes to one without any abstentions.
1.

Introduction

Following the proposal (1) for a new regulation laying down
the health rules concerning animal by-products not intended
for human consumption, Directives 90/425/EEC and
92/118/EEC must be amended accordingly.
(1) COM(2000) 574 final.

2.

General comments

The Committee approves the draft directive as a necessary
consequence of the proposed new regulation laying down the
health rules concerning animal by-products not intended for
human consumption.

Brussels, 26 April 2001.
The President
of the Economic and Social Committee
Göke FRERICHS
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Opinion of the Economic and Social Committee on the Proposal for a Regulation of the European
Parliament and of the Council laying down the health rules concerning animal by-products not
intended for human consumption
(2001/C 193/08)
On 10 November 2000 the Council decided to consult the Economic and Social Committee, under
Article 152(4)(b) of the Treaty establishing the European Community, on the above-mentioned proposal.
The Section for Agriculture, Rural Development and the Environment, which was responsible for
preparing the Committee’s work on the subject, adopted its opinion on 30 March 2001. The rapporteur
was Mr Nielsen.
At its 381st plenary session on 25 and 26 April 2001 (meeting of 26 April), the Economic and Social
Committee adopted the following opinion by 81 votes to seven with three abstentions.
1.

Background

1.1.
Since the discovery of bovine spongiform encephalopathy (BSE) in cattle in 1986 and identification of the link
with the new strain of Creuzfeldt-Jakobs disease (nv-CJD)
described in 1996, a series of measures have been taken with
a view to blocking the routes of BSE infection and eliminating
the risk of transmission to humans. In all probability, BSE
has been spread through animal feed containing material
contaminated with the agent of infection. Therefore, the
tougher restrictions primarily concern the production and use
of meat-and-bone meal. These include:
—

a ban in mid-1994 on feeding protein derived from
mammalian tissues to ruminants, which was supplemented with more restrictive provisions in certain Member
States (1),

—

since 1 April 1997, the requirement for production of
meat-and-bone meal to conform to minimum parameters
which are considered sufficient to inactivate the agents of
Scrapie (2) and BSE (3),

—

since 1 October 2000, removal of specified risk
material (4) from the food and feed chain,

—

the introduction of measures concerning the identification, control and eradication of BSE on 1 May 1998.

(1) Decision 94/381/EC implemented in all 15 Member States. In
addition, Sweden, France, the United Kingdom and Portugal
voluntarily introduced stricter provisions.
(2) Scrapie has been known as a disease affecting sheep since the
18th century and has been detected in all countries with the
exception of Denmark, Finland, Iceland and New Zealand.
(3) Council Directive 90/667/EEC and Decisions 92/562/EEC,
95/348/EC and 99/534/EC.
(4) Specified risk material (SRM) is defined as the skull, tonsils and
spinal cord etc. from cattle, sheep and goats. Furthermore, in the
UK and Portugal, the entire head, thymus, spleen, intestine and
spinal cord of cattle over six months and the vertebral column of
cattle above 30 months must be removed. The Commission
proposal on the removal of SRM was presented as long ago as
1996.

1.2.
In December 2000 the Council approved a temporary
ban during the first half of 2001 on the use of meat-and-bone
meal in feed for productive livestock and a requirement to test
for BSE when slaughtering all cattle over 30 months as a
condition of their use for human consumption. In addition, in
January 2001 the Council adopted provisions requiring the
removal of the entire vertebral column of ruminants. The
Commission’s proposal laying down rules for the prevention
and control of certain transmissible spongiform encephalopathies (TSE) (5) is expected to be adopted in the near future. This
will have the effect, inter alia, of tailoring the requirement to
remove risk material according to the particular Member
State’s BSE/TSE status.

2.

Summary of the Commission proposal

2.1.
The draft regulation (6) is mentioned in the White Paper
on Food Safety and lays down new framework provisions for
animal by-products. Fallen animals and condemned animal
material are removed from the feed chain. The only raw
material allowed to be used for the production of meat-andbone meal would then be material derived from animals
declared fit for human consumption. The proposal lays down
alternative methods for the use or disposal of animal byproducts. It also establishes a link with Community environmental legislation.
2.2.
The proposal thus replaces the current rules for the
disposal and processing of animal waste, as well as the
production of feedingstuffs of animal origin, with the aim of
preventing the presence of any pathogens. Animal waste is
here defined as carcasses or parts of animals, including fish, or
products of animal origin not intended for direct human
consumption. These are divided into high- and low-risk
materials, the latter category consisting of products which are
approved for consumption. The proposal introduces the
collective term ‘animal by-products’ which is then divided
into three categories with differing requirements regarding
subsequent use.
(5) ‘TSE proposal’ — COM(98) 623, OJ C 214? 10.7.1998, p. 11.
(6) COM(2000) 574.
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2.3.
The Scientific Steering Committee has given a number
of scientific opinions on animal by-products. According to
these, the exclusion of material from dead animals or condemned animal material in the feed chain will further reduce
the risk of disease transmission and the risk of unacceptably
high concentrations of chemical residues in animal feed.
Alternatives other than incineration, co-incineration or landfill
are restricted to certain animal by-products.

2.4.
Category 1 is the highest risk category, including
animal by-products presenting a risk related to a transmissible
spongiform encephalopathy (TSE) or an unknown risk or a
risk related to the presence of residues of prohibited substances
(i.e. hormones, beta-agonists, etc.) (1) or residues of environmental contaminants (i.e. dioxins, PCBs, etc.) above permissible
thresholds. The animal by-products belonging to this category
may only be disposed of as waste by incineration, coincineration or landfill.

2.5.
Category 2 includes animal by-products presenting a
risk related to animal diseases other than TSEs or a risk related
to the presence of residues of veterinary drugs. Manure,
digestive tract contents and slaughterhouse sludge are also
included in this category. The animal by-products belonging
to this category may be recycled for certain uses other than
animal nutrition after heat treatment (i.e. biogas production,
composting, fertilisers or oleochemical products).

2.6.
Category 3 includes animal by-products derived from
healthy animals (i.e. animals slaughtered in a slaughterhouse,
which have been declared fit for human consumption). Only
animal by-products belonging to this category can be used as
feed material. Therefore, this category establishes the ‘positive
list’ of materials for the preparation of ingredients of animal
origin which can be incorporated in animal feed. Furthermore,
this category includes products, such as wool, hides, fur and
feathers, intended for purposes other than animal or human
consumption (i.e. technical products).

disposal or recovery, such products are regulated by the
Framework Directive on Waste (2) which lays down provisions
for the handling, disposal and recovery of waste.
2.9.
The proposal therefore seeks to clarify the relationship
between the Animal Waste Directive and the Framework
Directive on Waste by creating a logical link between the
two. There are to be only three potential outlets for both
unprocessed and processed animal by-products, namely:
—

a waste disposal operation (landfill, burial, incineration),

—

a waste recovery operation (co-incineration)

—

‘placing on the market’ (production of processed animal
protein and rendered fats to be used in animal feed or
fertilisers or in cosmetic or pharmaceutical products etc.).

2.10. If an animal by-product is consigned to a disposal or
recovery operation, it shall be treated as waste. Therefore, the
controls on these disposal and recovery operations must
ensure that the objectives of Article 4 of the Framework
Directive on Waste are achieved and that human health and
the environment are protected.
2.11. The Commission admits that the disposal of meatand-bone meal by means of incineration or landfill does
involve extra costs, considerable ecological disadvantages and
problems arising from the lack of capacity at local level. In
contrast, the co-incineration of fats provides a limited economic return. The composting and use of meat-and-bone meal
as fertiliser could provide certain ecological benefits and would
make for a similarly limited recovery of costs. According to
the Commission, biogas production is an evolving technology,
which, in addition to the many beneficial effects for the
environment, offers the prospect of partial cost recovery
through the production of ‘green’ energy.

3.
2.7.
The proposal contains detailed controls to guarantee a
clear separation during collection and transport and the
traceability of the different categories by means of a recordkeeping system, accompanying documents and health certificates. At the same time it introduces a system for the
identification and registration of the final products (e.g. dying
of rendered fats and animal protein meal with an appropriate
marker).

2.8.
According to the Commission proposal, products of
rendering (meat-and-bone meal and rendered fats) are not
regulated by Directive 90/667/EEC. When subject to waste

(1) The substances in question are defined more precisely in Council
Directive 96/22/EC, OJ L 125, 13.5.1996.
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General comments

3.1.
The uncertainty surrounding the BSE crisis has to a
large extent been reflected in the Council’s decisions and
successive legislative measures taken by the EU and the
Member States since 1986. It is now a recognised fact that the
extent of the crisis is due to delays in the adoption and
implementation of provisions, as well as patchy compliance.
Community inspection missions to the Member States carried
out since 1996 by the Commission’s Food and Veterinary
Office (FVO) have revealed that in a number of cases the
provisions are not being complied with. In the ESC’s view, far
stricter enforcement of existing rules in all Member States
would have been decisive in halting the further spread of the
disease and preventing further transmission of CreutzfeldtJacobs to humans. There is also a very clear need for measures
to train all categories of persons concerned.
(2) Directive 75/442/EEC as amended by Directive 91/156/EEC.
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3.2.
The ESC previously proposed a ban on the use of meatand-bone meal for productive livestock followed by a thorough
risk analysis and assessment of risk management in the
Member States before any decision is taken on resuming its
use As early as 1996, in its own-initiative opinion on the
consequences of BSE (1), the ESC proposed an investigation
into whether the ban on the use of meat-and-bone meal based
feedingstuffs for ruminants should be extended to include nonruminants. The proposal was reiterated in the ESC’s 1999
opinion on the TSE proposal (2). In the same context, the ESC
stressed the need for a far-sighted strategy in the field and the
close link between the TSE proposal and the handling of
animal by-products.

3.3.
The key question now is whether the temporary ban
on the use of meat-and-bone meal for productive livestock
should be extended or made permanent, which will remove
the justification for some of the provisions in the present
proposal. By the same token, the provisions on waste disposal
and recovery will encompass far greater quantities of animal
by-products (3). As long as all risks to animal health and any
danger of transmission to humans cannot be excluded, and
particularly as long as the risks of BSE and CJD persist, the
Committee considers that the ban on meat and bone meal as
feed for non-vegetarian single stomach animals must be strictly
maintained and enforced. It must in any event become
permanent in the case of normally vegetarian animals, which
presupposes the adoption of emergency measures for mass
production of substitute plant proteins.

3.4.
The ESC feels that, as a matter of principle, the use
of healthy parts of healthy animals approved for human
consumption may be considered completely safe provided that
the relevant provisions are complied with, as well as ensuring
the recovery of resources. However, for the purposes of risk
management, the current ban on the use of meat-and-bone
meal for ruminants should remain in place and ruminant
material should be removed from the feed chain so that only
the use of materials derived from, or intended for, single
stomach animals is permitted. In addition, a ban on intraspecies recycling (‘cannibalism’) could be introduced. However,

(1) OJ C 295, 7.10.1996, p. 55.
(2) ESC opinion on COM(98) 623, OJ C 258, 10.9.1999, pp. 19-23.
(3) According to the Commission, animal waste in the EU totalled
16,1 million tonnes in 1998. Of this, 14,3 million tonnes was
derived from animals declared fit for consumption and 1,8 million
tonnes from fallen animals or condemned animal material. A
permanent ban would mean a nine times greater quantity of
animal by-products to be disposed of or recovered than if only
fallen animals and carcasses are treated as waste.
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the temporary ban should definitely remain in place until
adequate safety standards are achieved in the production and
use of meat-and-bone meal.

3.5.
It is clearly necessary to eliminate the risk of the rules
being circumvented. This can be achieved by means of HACCP
programmes, certification or accreditation of individual enterprises (slaughterhouses, meat feed factories, feedingstuff companies etc.), as well as mandatory separate production chains,
in order to ensure completely safe production of meat-andbone meal. Here total traceability in all production chains and
clear indication of feedingstuffs containing meat-and-bone
meal are a necessary consequence. This is not only important
for the market in beef and veal but also in the interests of
consumers, who must be confident of being able to buy meat
which does not damage their health.

3.5.1 The Commission should take immediate steps to
recall urgently and forthwith all products which are potentially
contaminated or suspected of such risks. Further, for ethical
reasons and out of respect for the very nature of animals, the
Committee takes the view that omnivorous or carnivorous
animals should not be fed by-products of animals of their own
species, thereby helping to avoid the risk (which is more direct
and frequent than inter-species contamination) of transmission
of disease within the same species.

3.6.
As regards the concrete assessment of the present
proposal, the ESC is in no doubt, both from the ethical point
of view and considering the scientifically documented evidence
concerning diseases, that fallen animals and condemned
material from animal by-products should no longer be used
for the production of feedingstuffs and that the current lack of
clarity in provisions on waste should be rectified. The ESC
therefore feels that the proposal should be implemented as
soon as possible. However, it must be a clear prerequisite that
all Member States be able to comply in practice as soon as it
comes into force, thereby precluding any distortions of
competition.

3.7.
It is necessary to recognise the technical, ecological,
economic and commercial problems which will inevitably
arise as a result of implementing the proposal. However, these
problems will be much less substantial than if the total ban on
the use of meat-and-bone meal were to be extended (4).

(4) The cumulative annual cost of a total ban is estimated to be at
least two billion euros by the European meat meal manufacturers’
association. However, the Committee thinks that it is completely
wrong to use this as an argument in a situation where human and
animal health can be harmed by BSE.
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3.8.
The disposal option involves considerable environmental implications, not least in the form of nitric oxide, dioxin
and other harmful substances released during incineration. It
is therefore very important to promote the research effort so
as to reduce the environmental impact to a minimum. High
priority must be given to the risks for the environment
(pollution) and human and animal health, including those
associated with the uncontrolled disposal of fallen animals.

3.9.
According to the proposal, imports of animal byproducts are subject to EU provisions. Yet it is questionable
whether imports of meat and meat products for consumption
meet consumer safety requirements to the same degree as the
EU’s own production, whether it is possible in practice to
check compliance with these requirements and to what extent
such requirements conform to WTO provisions.

3.10. The proposed simplification will bring greater transparency with regard to the specific health rules applicable
to animal products not intended for human consumption.
However, in the ESC’s view, simplification should under no
circumstances entail deregulation. When human and animal
health is at stake, it is imperative to uphold and tighten up the
more explicit health rules concerning animal by-products.

3.11. Opposition to the building of plants to incinerate
meat-and-bone meal makes it difficult to build new ones;
similarly, incinerating meat-and-bone meal in power stations
and cement kilns is far from straightforward for the same
reasons. In several Member States there are incentives to use
waste for energy production and recycling, and this should be
promoted as much as possible through the exchange of
experience and relevant initiatives at EU level. Research
findings and decisions relating to the rules applicable to
incineration plants must be in the public domain.

3.12. The need for alternative use and disposal options
depends on the relevant country’s BSE status and therefore
varies from one Member State to another. The situation
regarding tax legislation, including taxes on energy and
pollution, is also quite complex. The ESC also calls for
appropriate forward-looking solutions at EU level in this
respect.

3.13. Pursuant to Article 36 of the draft, the Commission
is to prepare a report on financial support for the processing
and disposal of animal by-products. The form of this financial
support varies enormously from one Member State to another,
inter alia because of differing legal and judicial situations. In
order to prevent any impact on mutual competition, the
Commission should undertake this analysis without delay and
take the requisite steps. This is necessary to ensure that the
proposal is implemented effectively with no risk of distortions
in competition between the Member States and with third
countries.

4.
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Specific comments

4.1.
It makes sense to coordinate the proposal with any
other rules on products of animal origin used for feed. Care
should therefore be taken to ensure that the proposal contains
the relevant derogations, references, coordination etc. with
products such as animal fat, protein partial hydrolysate and
dicalcium phosphate, as well as other food waste from
domestic and institutional kitchens, restaurants, retailers etc.

4.2.
Catering waste may contain materials from ruminants
and should therefore be considered category 2 materials.

4.3.
Category 2 material comprises manure from all animal
species and the digestive tract content from mammalian
species, except manure from ordinary farms. It therefore
includes manure and the stomach and intestinal content from
ruminants in slaughterhouse waste. Under Article 5(2)(e),
manure, stomach and intestinal content etc. may be used in a
biogas plant with no special requirements. This reflects current
practice and is of particular importance.

4.4.
Under Article 5(2)(c), Category 2 material which has
undergone pressure sterilisation may be used as organic
fertiliser or soil improver, or treated in a biogas or composting
plant (cf. Article 12). If treated in a biogas plant, pasteurisation
is required with specific time and temperature requirements.
As the material has already undergone pressure sterilisation
thereby eliminating the relevant contaminants, there is no
need to impose specific pasteurisation requirements before
biogas treatment of Category 2 animal by-products. The
requirement for a special pasteurisation unit in Annex IV,
Chapter II(A)(1)(a) should therefore be deleted, but it should
continue to be mandatory for the biogas reactor to be equipped
with installations for monitoring temperature etc. It is also
proposed that Chapter II(B)(1) be deleted for the same reason.
In Chapter II (C) on heat treatment conditions, the term
‘pasteurisation unit’ should be replaced with ‘reactor’. It should
also be stated that treatments with an equivalent effect to
60 minutes at 70 °C may be used.

4.5.
According to Article 5(2)(e), manure or digestive tract
content or material collected in slaughterhouses, as mentioned
in Article 5(1)(b), may be spread on land in accordance with
the regulation, provided that there is no danger of spreading a
serious transmissible disease. A reference is needed to the EU
and international definition of serious transmissible diseases,
such as classical swine fever, foot and mouth disease etc.
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4.6.
The Committee recommends that proteins from ruminants should not be used as fertiliser.
4.7.
According to Article 6(2)(f), Category 3 material may
be transformed in a biogas plant or in a composting plant
approved in accordance with Article 12, which entails pasteurisation with special requirements regarding time and temperature. But it is unnecessary to impose specific pasteurisation
requirements for the transformation of Category 3 material in
biogas plants, since the material in question shows no signs of
diseases that can be transmitted to animals and humans.
4.8.
Article 6(1)(d) should provide that only blood from
animals recognised as fit for human consumption can qualify
as category 3 materials and be used for feed purposes.
However, in order to ensure that all animal protein from
mammals that is to be used in feedingstuffs undergoes pressure
sterilisation, blood from Category 3 material should also be
treated in this way.

5.
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Conclusion

5.1.
On 9 March 2001 the ESC organised a wideranging
hearing to get a clearer picture of the scientific, veterinary,
inspection, consumer, industrial and agricultural aspects of the
BSE problem. In the light of this hearing, the ESC feels that the
current proposal on animal by-products and the ‘TSE proposal’
lay solid foundations for a farsighted, well-balanced solution
for the future use of animal by-products in line with the
recommendations contained in this opinion.
5.2.
Subject to the reservations and recommendations made
above, the ESC is therefore able to endorse the individual
elements of the proposal. They will considerably improve
safety in the disposal of the various categories of animal byproducts, including feedingstuffs for productive livestock since
only the healthy parts of healthy animals declared fit for
consumption may be used.

Brussels, 26 April 2001.
The President
of the Economic and Social Committee
Göke FRERICHS
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APPENDIX
to the Opinion of the Economic and Social Committee
The following amendments, which received more than one-quarter of the votes cast, were defeated in the course of
the debate:
Point 3.3
To be amended as follows:
‘The key question now is whether the temporary ban on the use of meat-and-bone meal for productive livestock
should be extended or made permanent. The Committee considers that there should be no further discussion of
whether to extend the temporary ban on the use of meat-and-bone meal in feed for productive livestock, including
cows, goats and sheep but rather of a permanent ban. The reason for this is the continuing danger of the development
of BSE among productive livestock and the transmission of CJD to humans. Everything must therefore be done to
eradicate BSE.’
Reasons
Fits in with the view expressed in earlier Committee opinions.
Result of the vote:
For: 28, against: 36, abstentions: 9.
Point 3.7
The first two sentences of 3.7 should be kept without being amended, i.e. but take out the footnote for a new
point 3.8:
‘It is necessary to recognise the technical, ecological, economic and commercial problems which will inevitably arise
as a result of implementing the proposal. However, these problems will be much less substantial than if the total ban
on the use of meat-and-bone meal were to be extended.’
Result of the vote:
For: 40, against: 47, abstentions: 5.
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Opinion of the Economic and Social Committee on the ‘Proposal for a Council Regulation
amending Regulation (EEC) No 1696/71 on the common organisation of the market in hops’
(2001/C 193/09)
On 22 December 2000, the Council decided to consult the Economic and Social Committee, under
Articles 36 and 37 of the Treaty establishing the European Community, on the above-mentioned
proposal.
The Section for Agriculture, Rural Development and the Environment, which was responsible for
preparing the Committee’s work on the subject, adopted its opinion on 30 March 2001. The rapporteur
was Mr Kienle.
At its 381st plenary session on 25 and 26 April 2001 (meeting of 25 April 2001), the Committee
adopted the following opinion by 61 votes to zero with one abstention.
1.

Background

1.1.
It is said that hops are the soul of beer. Hops (humulus
lupulus) are climbing plants; their fruiting structure (hop cone)
contains the bitter substance lupulin which, in addition to
malt, yeast and water, is a key ingredient in the manufacture
of beer. Hops, however, make up only 0,3 % of the production
costs of beer.
1.2.
Hops are grown in eight of the European Union
Member States; traditionally this is a crop which is strongly
geared to exports and the world market. A total of approximately 22 700 hectares are under hops cultivation, producing
around 35 000 tonnes of hop cones. Of the total world
production of hops — around 94 000 tonnes — the European
Union produces 37 %.
1.3.
Hops farming requires a considerable investment of
time and money.
1.4.
Hops marketing is predominantly based on contracts
of up to five years so as to minimise the considerable market
risks. Producer groups in all the EU producer countries play a
key role in efforts to obtain regular, market-oriented quality
improvements.
1.5.
The trend towards concentration in the brewing industry continues. Worldwide, around 30 breweries and big
brewery companies currently account for two thirds of the
beer produced.
1.6.
The common organisation of the market for hops was
established in 1971. Community budget spending fell from
EUR 13 million in 1997 to EUR 12,4 million in 2000.

2.

3.

Comments

3.1.
The Committee agrees with the Commission’s assessment, which is also that of the producer associations in all
hop-growing countries in the EU, that the five-year aid
programme has had a decisive, positive impact on improvements in quality and varietal conversion and thus, as a whole,
on the stabilisation of hops production in the EU.

3.2.
It also appears that the special measures for set-aside
and grubbing-up used by four or five countries are in this case
well suited to the organisation of the market.

3.3.
It can be assumed that the trend towards concentration
in the brewing industry and hops trade worldwide will not
stop, but that hops will continue to be produced, despite the
structural changes taking place, by comparatively small units.

3.4.
The Committee assumes that due to the high production and market risks associated with further varietal
conversions, long-term contract production, based on advance
contracts usually concluded for five year-periods, will also
continue to be of prime importance.

3.5.
The Committee recognises that the producer groups
assisted by aid over the last five years have had a considerable
impact on improvements in hops production in terms of
quality, plant protection, marketing and logistics, thus giving
a considerable boost to the competitiveness of European hops
production on the world market. These measures should
therefore continue, with a view to achieving sustainable hops
cultivation and long-term contract-based production.

Gist of the Commission proposal

2.1.
Under Article 12(5)(a) of Regulation (EEC) No 1696/71
on the common organisation of the market in hops, production aid for the 1996 harvest up to and including the 2000
harvest was set at EUR 480/ha. The Commission is now
proposing a two-year extension to these arrangements.

3.6.
Producers and producer groups are facing considerable
concentration in the international brewing industry and also
in the global hops trade. Trade in hops has become concentrated in the hands of two major groups over the last four
years, accounting for 40 % and 30 % respectively of the total
trade volume on the world market.
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3.7.
In order to face up to the particular risks and quality
requirements of hops growing and marketing, and to send out
a signal to the worldwide brewing industry that EU hops
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production offers long-term supply security, the Committee
deems it appropriate that producer aid be extended for five
years.

Brussels, 25 April 2001.
The President
of the Economic and Social Committee
Göke FRERICHS

Opinion of the Economic and Social Committee on the ‘Proposal for a Council Regulation
amending Regulation (EC) No 1254/1999 on the common organisation of the market in beef and
veal’
(2001/C 193/10)
On 26 February 2001 the Council decided to consult the Economic and Social Committee, under
Article 37 of the Treaty establishing the European Community, on the above-mentioned proposal.
On 27 February 2001 the bureau of the Economic and Social Committee asked the Section for
Agriculture, Rural Development and the Environment to prepare the Committee’s work on the subject.
At its 381st plenary session on 25 and 26 April 2001 (meeting of 25 April) the Economic and Social
Committee, in view of the tight deadline, appointed Mr Kienle as rapporteur-general and adopted the
following opinion by 76 votes to two with seven abstentions.

1.

Background

1.1.
The emergence of new cases of bovine spongiform
encephalopathy (BSE) has plunged consumer confidence in
beef and veal and the whole of the cattle-farming sector into a
crisis which threatens the very existence of this sector.
1.2.
The comprehensive precautionary measures which
have been taken — such as the ban on the use of meat-andbone-meals, the introduction of BSE tests and the removal of
material posing a specific risk — are prerequisites for reestablishing consumer confidence. The European Commissioner responsible for public health, Mr Byrne, speaking at
the BSE Hearing organised by the Economic and Social
Committee on 9 March 2001, underlined the fact that in his
view there were no conceivable additional measures which
could provide still more effective protection.
1.3.
Consumption of beef and veal in many EU Member
States has fallen very sharply and major export markets have
been lost. As a result, producer prices have collapsed. The
outbreak and rampant spread of foot and mouth disease has
been a further heavy blow for both the internal market and
external trade.

1.4.
In many regions — including, in many cases, upland
areas and other areas suffering from natural disadvantages —
cattle farming is extremely important both economically and
as a determining characteristic of the landscape. There is a
widespread fear of losing their livelihood and mood of
resignation amongst farmers hit by the crisis facing the beef
and veal market.

2.

Gist of the Commission’s proposals

2.1.
The proposals which had been presented for amending
Regulation (EC) No 1254/1999 on the common organisation
of the market in beef and veal are an key part of a ‘sevenpoint plan’ put forward by the European Commissioner for
Agriculture, Mr Fischler, on 13 February 2001 with a view to
overcoming the crisis affecting the beef and veal sector.
2.2.
A separate Committee opinion is being drawn up on
the Proposal for a Council Regulation amending Regulation
(EC) No 1251/1999 under which organic farms are in the
future to be given the possibility to grow particular kinds of
fodder legumes on set-aside ground.
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2.3.
Neither the ESC nor the European Parliament has,
however, been consulted on the Commission’s proposal to
adopt a further special purchase scheme for cattle aged over
30 months in all Member States with a view to easing the
pressure on the market in the short term. The decision on this
scheme was taken by the European Commission’s Management
Committee for Beef and Veal.
2.4.
The Commission proposals under review address the
following issues:
—

the promotion of extensive production through the
lowering of the stocking density;

—

the promotion of extensification by setting a mandatory
ceiling of 90 animals eligible for payment of a premium
per producer;

—

introduction of individual premium rights for producers
in respect of male bovine animals;

—

amendments to the provisions governing the suckler cow
premium;

—

non-application of the ceiling in respect of the quantities
to be bought in.

3.

General comments

3.1.
The ESC agrees with the Commission on the urgent
need for emergency measures to tackle the upheavals on the
beef and veal market brought about by the BSE crisis. The ESC
supports appropriate measures designed to bring an end to
market disruptions in the short term and to restore the markets
to balance in the medium term. National aid schemes must
not trigger new distortions in competition or even trends
towards a ‘renationalsation’ of the Common Agricultural
Policy.
3.2.
Even though the ESC has not been directly consulted
on an additional special purchase scheme, as proposed by the
Commissioner for Agriculture in his seven-point plan, the
Committee nonetheless welcomes this proposal as it may
make a decisive contribution towards the essential need to
ease the pressure on the market. Given many people’s ethical
qualms about destroying food, the Committee feels it is right
that Member States be given scope — at their own expense —
to make BSE-tested and labelled meat from healthy cattle aged
over 30 months available for humanitarian deliveries, or to
keep it in store.
3.3.
The ESC points out that the agricultural reforms which
have been carried out have already resulted in moves towards
a more market-oriented approach and established incentives
for greater extensification in the beef and veal sector. Attention
is also drawn to the fact that last year, up to the outbreak of
the current BSE crisis, a balanced market, without intervention
and providing adequate returns for producers, had been
achieved. The Agenda 2000 decisions on the common organisation of the market in beef and veal should therefore, as a
matter of principle, not now be brought into question,
especially as Agenda 2000 was due to cover a period of six
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years and has only been in force for one year. Mid-term
reviews are also planned for 2002 and 2003 which will also
address the decisions on the organisation of the market in beef
and veal. The ESC is concerned that a mix of short, medium
and long-term measures could hamper rapid resolution of the
present crisis. This point was also demonstrated by the initial
discussions on the Commission’s proposals held by the Special
Committee on Agriculture and the Agriculture Council which
were marked by sharp disagreement.

3.4.
In the ESC’s view the BSE crisis poses a threat to the
existence of both small and large enterprises irrespective of the
farming method employed. Steps should therefore be taken to
ensure that the proposals do not result in further loss
of income for particular farms and regions and that the
Community’s efforts are not undermined by increased exports
which may be subject to lower health standards and checks.

3.5.
The ESC is critical of the fact that the proposals contain
no incentives to reduce the supply of beef and veal by lowering
carcass weights. This could be achieved, for example, by
linking the payment of premiums to ceilings in respect of
carcass weight or the age of stock; this practice is being
followed quite successfully in the case of slaughter premiums
for calves. A further possible measure would be to increase aid
for calf-fattening in order to further limit the number of heavy
adult animals being fattened.

3.6.
Against the background of the dramatic upheavals on
the beef and veal markets — which have taken on a new
dimension as a result of the outbreak of the foot and mouth
disease — it is, in the ESC’s view, essential to seek to achieve a
harmonised approach throughout the EU over the use of
public funds to defray costs. In the current market crisis,
producers and processors alone cannot be burdened with the
considerable additional costs of comprehensive BSE safeguards.
It is also essential to avoid new distortions in competition. In
view of the seriousness of the crisis, the ESC expects that the
EU will also have to make available special funding to relieve
or remove hardship.

3.7.
The ESC requests the Commission to back up the
supply-side measures by additional and more pro-active
demand-side measures. The wide-ranging consumer protection
measures should go hand in hand with the substantial
stepping-up of an information and communication campaign.
Steps should also be taken to highlight both the importance of
beef and veal as valuable food sources and the significance of
beef and veal production to both rural areas and the food
industry. In particular, resources under Regulation (EC)
No 2826/2000 on promotion actions for agricultural products
should also be deployed for a Community campaign of this
kind.
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Special comments

4.1.
The Committee recognises that the proposals to further
lower the stocking density and establish the 90-head limit
would hit certain regions and farms very hard, with no
expectation of any short-term easing of market pressure.
Hence, this discussion should be comprehensively pursued in
conjunction with the mid-term reviews.
4.2.
The ESC notes that the introduction of reference
quantities for individual producers in respect of the special
premium for male bovine animals would lead to a radical
change in market organisation. While short-term market
impact is doubtful, this adjustment would clearly involve a
considerable and permanent increase in red tape, which does
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not chime with the desired administrative simplification of the
CAP which has also been advocated by the Commission. It
would, moreover, also make it more difficult for farmers to
adapt to future market developments.
4.3.
The ESC would point out that the proposed amendment in respect of the suckler-cow premium must not onesidedly burden small agricultural holdings.
4.4.
The Committee would warn against any return to
permanent intervention. However, in the light of the current
extreme market disruptions, the ESC considers that the
proposal that the intervention ceiling of 350 000 t set out in
Agenda 2000 be temporarily repealed is the right course of
action. The provisions governing intervention, particularly
those in respect of carcass weights, should also be reconsidered.

Brussels, 25 April 2001.
The President
of the Economic and Social Committee
Göke FRERICHS
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Opinion of the European Economic and Social Committee on the ‘Proposal for a Council
Regulation amending Regulation (EC) No 1251/1999 establishing a support system for producers
of certain arable crops’
(2001/C 193/11)
On 26 February 2001 the Council decided to consult the Economic and Social Committee, under
Articles 36 and 37 of the Treaty establishing the European Community, on the above-mentioned
proposal.
On 27 February 2001 the ESC Bureau instructed the Section for Agriculture, Rural Development and the
Environment to prepare the Committee’s work on the subject.
At its 381st plenary session, held on 25 and 26 April 2001 (meeting of 25 April 2001), the Economic
and Social Committee decided, in view of the urgency of the matter, to appoint Mr Sabin rapporteurgeneral and adopted the following opinion by a large majority, with no votes against and three
abstentions.
1.

Introduction

1.1.
The Commission initially implemented a number of
measures aimed at removing any exposure of consumers to
the risks of transmission of the BSE prion. One of them seeks
to prohibit the use of meat meal in animal feed, which would
also aggravate the EU’s deficit in plant proteins. Following the
loss of consumer confidence in beef and veal the Commission
submitted market adjustment measures on 13 February 2001
in line with the room for manoeuvre authorised by the Berlin
agreement and a measure to help fodder legumes produced in
accordance with organic principles. This opinion analyses the
proposal aimed at encouraging the cultivation of fodder
legumes and makes recommendations.

2.

Contents of the Commission’s proposal

2.1.
Regulation (EC) No 1251/1999 provides that producers must set aside a predetermined percentage of their land
to qualify for area payments and the areas set aside may also
be used for non-food purposes.

2.2.
In addition, the Commission proposed a regulation,
adopted by the Council on 24 June 1991, which lays down
special rules for the development of organic farming (1).

2.2.1. Annex I of this regulation specifies that the principles
of organic production must have been applied on plots for a
conversion period of at least two years before sowing for
products to be designated ‘organic’.

(1) OJ L 198 of 22.7.1991, page 1. Last amended by Commission
Regulation (EC) No 2020/2000 (OJ L 241, 26.9.2000, p. 39).

2.3.
The European Commission proposes to encourage the
organic cultivation of fodder legumes used to make animal
feed by permitting the production of fodder legumes on setaside land, irrespective of whether such set-aside is compulsory
or voluntary.
2.3.1. The holdings concerned will have to be entirely
converted to organic principles. This authorisation would
apply from the 2000/2001 marketing year and have a neutral
budget impact.

3.

General comments

3.1.
The ESC takes full note of the Commission proposal
aiming to develop the organic production of fodder legumes
on compulsory or voluntary set-aside land. It would point out
that these crops are of interest from both an animal feed and
from a agronomic point of view.

3.2.
However, this measure has no direct link with the
management of the beef and veal market. It raises the much
more general question of animal feed and the EU’s protein
supply.

4.

The proposal concerning the support system for
producers of certain arable crops

4.1.
The Commission’s proposal results from the conclusions of the Nice Summit of 7, 8 and 9 December
2000. The European Council ‘took note of the Commission’s
intention to analyse oil and protein plant supply and demand
in greater detail, in strict compliance with financial estimates’.
The ESC considers that this proposal is positive but it is grossly
inadequate and deals only partially with the problem.
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The Commission proposal raises several questions:

environmentally friendly practices, and suggests that the
proposal be extended to seed legumes and protein crops not
covered by the Blair House agreements.

4.2.1. The proposal only covers fodder legumes. The ESC
stresses that seed legumes and protein crops are of great
interest from both an animal feed and from a agronomic point
of view because of their positive role in maintaining the
structure of the soil.

5.

4.3.
As farmers should be encouraged to adopt good soil
management practices, the ESC considers that the use of crop
rotation systems which include soil-improving crops (legumes
and protein crops) would make it possible to achieve a dual
objective:
increasing the production of quality plant proteins, and

—

encouraging good agricultural practices.

The issue of vegetable proteins

5.1.
The temporary ban on the use of meat meal in animal
feed heightens the need to analyse in depth the EU’s situation
of dependence in the field of vegetable proteins and seek
sustainable and suitable solutions, especially as the Commission is in the process of reviewing the broader issue of the
balance of the EU’s sources of supply of plant protein. The ESC
wishes to be consulted on this subject, which is of concern
both to farmers and consumers. It has noted the Communication from the Commission to the Council and the European
Parliament on options for promoting the cultivation of plant
proteins in the European Union (1) and reserves the right to
comment on it.

4.2.2. Although this Commission proposal is positive, the
ESC questions the need to restrict this measure to holdings
that apply the principles of organic production, since none of
the legumes or protein crops are demanding as regards
fertilisers or pesticides (no nitrogenous fertiliser).

—
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5.2.
Although this is not the problem posed by the
Commission proposal, the present opinion does explore some
paths for reflection which should lead to an opinion dealing
more specifically with the issue of the EU’s supply of plant
proteins.

In this way the positive environmental effect sought by
the Commission would be strengthened, and without any
additional cost.

5.3.
The table which follows requires no comment. The EU
produces a third of its needs and this situation will worsen still
further. This degree of dependence is disturbing for the security
of livestock farming in the EU and requires a new strategy.

4.4.
In conclusion, the ESC asks that the amendment of
Regulation (EC) No 1251/1999 concerning a support system
for producers of certain arable crops should not be reserved
for organic production alone, so that all farmers can develop

(1) COM(2001) 148 final, p. 2.

EU protein account (in millions of tonnes) during the 1999/2000 marketing year

Production

Oilseeds,

Exports

Imports

Consumption

7,8

0,7

34,3

41,2

soya

1,2

0,7

26,3

26,8

protein crops

4,7

0,7

5,4

of which

Vegetable proteins
Animal proteins
Total

17,7

1,1

35,1

51,7

3,2

0,7

0,7

3,2

20,9

1,8

35,8

54,9

Source: EU Commission economic and statistical information for 1999.
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5.4.
The ESC would like to take this opportunity to state
the reasons why this question is of special importance:
—

European production covers less than 30% of the EU’s
needs;

—

the current ban on meat meal in animal feed makes this
deficit worse;

—

world consumption of plant proteins is showing annual
growth of 4 to 5 % and supplies may become more
scarce;

—

the USA has a very firm policy for these products, which
for them are strategic;

—

Agenda 2000 set aid for oilseeds at the same level as
that for other major crops, which discourages oilseeds
production. Even if this decision has the merit of freeing
the EU from the constraints of Blair House, it has three
disadvantages: it encourages monoculture, it does not
fulfil the domestic need for security of quantity and
quality (are there any GMOs in imported raw materials?)
and aggravates the situation of the EU within the WTO,
since it is easier to produce for one’s own market than to
produce goods for export;
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—

as part of the enlargement process it would be wise to
offer the countries of central and eastern Europe real
opportunities for developing the production of goods for
which the EU constitutes a genuine market,

—

the development of oilseeds production for non-food
purposes for processing into the fuel (methyl ester) would
make it possible both to produce plant proteins and to
fulfil the EU’s commitments to reduce emissions of
greenhouse gases (Kyoto agreement).

Finally at the time of the Berlin agreement, a meeting clause
was decided for a mid-term review, if necessary, of the
Common Agricultural Policy in order to correct agricultural
policy in the field of plant proteins.
5.5.
In conclusion, all the elements are present for preparing
a plan to develop the production of plant proteins in the EU
and the applicant countries. For this reason the ESC has to
tackle this question as soon as possible in order to make
proposals to the Commission with an eye on the mid-term
review of the Common Agricultural Policy.

Brussels, 25 April 2001.
The President
of the Economic and Social Committee
Göke FRERICHS
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Opinion of the Economic and Social Committee on ‘A strategy to improve the operation of the
VAT system within the context of the internal market’
(2001/C 193/12)
On 8 June 2000, the Council decided to consult the Economic and Social Committee, under Article 262
of the Treaty establishing the European Community, on ‘A strategy to improve the operation of the VAT
system within the context of the internal market’.
The Section for Economic and Monetary Union and Economic and Social Cohesion, which was
responsible for preparing the Committee’s work on the subject, adopted its opinion on 9 April 2001. The
rapporteur was Mr Walker.
At its 381st plenary session of 25 and 26 April 2001 (meeting of 25 April), the Economic and Social
Committee adopted the following opinion by 53 votes to six, with four abstentions.
1.

Introduction

1.1.
When the 1st and 2nd VAT Directives were adopted
in April 1967, the Community undertook a legal and political
commitment (as part of its objective to create the most efficient
possible common market) to establish a common VAT system
under which the taxation of imports and the non-taxation of
exports in intra-Community trade would be abolished. This
commitment underpinned the objective to design a VAT
system which was tailored to the internal market and would
operate within the European Union in the same way as it
would within a single country.

1.2.
The Commission put forward proposals for such a
system in 1987 under the work programme to establish the
internal market by January 1993. The key elements of these
proposals, which were designed to achieve a genuine internal
market by means of taxation in the country of origin, were:
—

a harmonised structure with two rates of VAT;

—

harmonisation, within a defined band, of the rates applied
by Member States;

—

a clearing mechanism for the redistribution of VAT
receipts.

1.3.
By 1989, it had become clear that it would be
impossible to adopt the Commission’s proposals by 1 January
1993 and the ECOFIN Council therefore decided to adopt
a transitional system which would enable controls at the
Community’s internal borders to be abolished whilst allowing
tax to continue to be collected in the Member State of
destination. At the same time, the Council reaffirmed both
legally and politically the commitment it had made in April
1967 to introduce a ‘definitive system’ of taxation where goods
and services would be taxed in the Member State of origin by
the new target date of 31 December 1996.

1.3.1. This transitional system, with a number of modifications, is still in force and there is no immediate prospect of
replacing it, although it is generally accepted that it has a
number of shortcomings because it is complicated, susceptible
to fraud and out-moded.

1.4.
The Commission put forward new proposals for the
introduction of a definitive system by 31 December 1996.
Before doing so, it carried out a thorough evaluation of the
transitional arrangements (1) and polled the Member States on
their views to avoid a repetition of the situation which had led
to the rejection of the previous proposals.
1.4.1. Despite this, little progress has been made in the
Council on the Commission’s revised proposals; if a trader’s
economic activity across the entire EU is taxed in one single
Member State, taxation systems have to be closely harmonised
to ensure a uniform application. There also has to be some
harmonisation of rates to ensure that the tax has a neutral
impact on business competition. It has been impossible to
achieve agreement to this degree of harmonisation because of
differing domestic arrangements in the Member States.

1.5.
The Commission believes that there is a patent need to
modernise, simplify, strengthen and apply more uniformly the
VAT system in order to bring it up to date and ensure that it
encourages legitimate commercial transactions within the
internal market without providing greater scope for fraud.

2.

The Commission’s proposals: a new strategy for
2000

2.1.
The details of the Commission’s proposals for a
reappraisal of the programme proposed in 1996 are set out in
Appendix 1.

(1) COM(94) 515 final, dated 23.11.1994.
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2.2.
The Commission’s Action Programme is set out in
Appendix 2.

3.

General comments

3.1.
In opinion after opinion (1) the Committee has reiterated its support for the principle of a new definitive system of
VAT based on taxation in the country of origin and has called
upon Member States to stop blocking progress in this direction.
It has repeatedly high-lighted the defects in the transitional
system and called for action to modernise the system and
remedy its shortcomings, which are having a negative impact
on legitimate business as well as facilitating fraud.
3.1.1. As long ago as 1988, the Committee pointed out (2)
that it is an anachronism that, within what is supposed to be a
single market, transactions between Member States are treated
as ‘imports’ and ‘exports’. In a true single market these concepts
should be reserved for transactions with external traders.
3.1.2. It is an indictment of the Member States that a
concept which was accepted in principle thirty-three years ago
still seems as far from realisation as it was then. The history of
VAT legislation in Europe is a catalogue of failure, not on the
part of the Commission, which has acted with commendable
consistency and unrelenting effort in attempting to move the
situation forward, but on the part of the Member States, who
have continually frustrated these efforts.

3.2.
It is widely accepted that the current transitional
arrangements are complicated, susceptible to fraud and out of
date. Moreover, they are incompatible with the principles of
the Single Market. The Committee agrees with the Commission
that there is a patent need to modernise, simplify, strengthen
and more uniformly apply the VAT system in order to bring it
up to date and to ensure that it encourages legitimate
commercial transactions within the internal market while
reducing the scope for fraud.
3.2.1. The Committee accepts the Commission’s contention
that the Single Market could, and would, function better with
a VAT system based on the principle of taxation in the
country of origin, as this would be easier to administer (and
consequently less costly for businesses) and less susceptible to
fraud, thereby providing a better guarantee of stable tax
revenue.
3.2.2. The Committee considers it unfortunate that the
current political climate renders it unlikely that such a system
can be introduced in the foreseeable future.

(1) OJ C 82, 19.3.1996, p. 49; OJ C 204, 15.7.1996, p. 94; OJ C 296,
29.9.1997, p. 51; OJ C 101, 12.4.1999, p. 73; OJ C 209,
22.7.1999, p. 53; OJ C 116, 20.4.2001, p. 59.
(2) OJ C 237, 12.9.1988, p. 14.
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3.3.
The Committee is relieved that the Commission does
not question in any way the idea of a definitive system of
taxation in the Member State of origin as a long-term
Community goal. Given the realities of the political situation,
it accepts that there is a short-term requirement to define a
viable strategy for the transitional system, based on the
following objectives:
—

simplification and modernisation of current rules;

—

more uniform application of current rules;

—

closer administrative cooperation.

3.4.
The Committee recognises that this will only be
possible if all Member States are prepared to consider changes
to their national VAT systems and, in particular, a reduction
in the large number of special schemes, options, exemptions
and derogations which currently exist. Given the recent history
of VAT legislation, the prospects are not hopeful.

3.5.
The Committee agrees with the Commission that a
continuation of the present transitional arrangements will
require a greater emphasis on tighter controls and closer
administrative cooperation than has been achieved in the past.
The fact that, under the present system, goods can circulate
between Member States without VAT being paid is an invitation to fraud.

3.6.
The Committee endorses the Commission’s insistence
that the proposals already tabled under the 1996 programme
and the SLIM exercise must be adopted as soon as possible
and calls upon the Member States to cooperate with the
Commission in simplifying, modernising and enhancing the
transitional system.

3.6.1. The Committee has already issued opinions broadly
approving the Commission’s proposals concerning the right
to deduction and abolition of the procedure provided for
under the Eighth Directive (3) , determination of the person
liable for payment of VAT (4), the reform of the VAT Committee (5) and the improvement of mutual assistance for the
recovery of claims (6). It is disappointed that these necessary
and desirable measures have not yet been put into effect.

3.6.1.1. The Committee considers that the situation would
be substantially improved if the time period for payments were
harmonised across the Member States, or at least brought into
closer approximation.

( 3)
( 4)
( 5)
( 6)

COM(98) 377 final, ESC Opinion OJ C 101, 12.4.1999, p. 73.
COM(98) 660 final, ESC opinion OJ C 116, 28.4.1999, p. 14.
COM(97) 325 final, ESC opinion OJ C 19, 21.1.1998, p. 56.
COM(98) 364 final, ESC Opinion OJ C 101, 12.4.1999, p. 26.
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3.6.2. The Committee has also expressed its support for the
proposal to abolish compulsory tax representation (1), and is
pleased to note that the Council has now adopted a Directive
abolishing this requirement from 1st January 2002.

3.7.
The Committee agrees with the Commission’s Action
Programme and hopes that it will be possible to implement it
but, given the current political climate, doubts whether this
can be achieved within the timescale envisaged.

3.8.
The Committee notes that, at a meeting of the Tax
Policy Group on 2 March 2000, representatives of the Member
States endorsed the pragmatic approach adopted by the
Commission in tackling the problems presented by the present
transitional system. It hopes that this endorsement will be
translated into legislative action in the Council.

3.9.
The multitudinous piecemeal amendments which have
been made to the Sixth Directive over the years have resulted
in a text which is complex, confusing and, at times, even
contradictory. The Committee welcomes the information that
the Commission has embarked upon a definitive rewrite of the
entire Sixth Directive and that it has made this project a
priority of its 2001 work programme.

4.

Specific comments

4.1.
The Committee agrees with the Commission that
exemption of public-sector postal services is creating distortions in a situation where these services are increasingly being
privatised in a number of Member States. Taxation of privatesector operators in this field while exempting the public sector
infringes the principle of neutrality which lies at the heart of
all taxation systems. It also distorts competition, both within
Member States where there are both public and private sector
operators and also between Member States where the service
in one country is privatised and in another is still provided by
the public sector.

4.2.
The Committee has issued an opinion (2) on the
Commission’s proposals on the treatment of e-commerce and
radio and TV broadcasting.
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Community. It regards this as a highly desirable, and long
overdue, improvement which will substantially reduce the
compliance burden and the cost for many businesses.

4.4.
The Committee has also issued an opinion (2) approving the Commission’s proposals for revision of the rules on
administrative cooperation and mutual assistance.

4.5.
The Committee has supported the extension for a
further five years of the provisions of Article 12(3) of the 6th
VAT Directive setting the minimum standard rate of VAT at
15 %, which is due to expire on 31 December this year (3). It
regrets that proposals for the introduction of a standard rate
band have been twice rejected.

4.6.
The Committee notes that, pursuant to Article 12(4),
the Commission will present a report reviewing the scope of
reduced VAT rates, which will look at the harmonisation of
rates and assess the impact of their structure on the functioning
of the single market. It would point out that this is a
highly contentious area where the prospects of obtaining the
necessary political agreement are not great.

4.7.
The Committee accepts that the increasing privatisation of activities which were previously the exclusive reserve
of the public sector is leading to greater distortions of
competition between exempt, non-taxable and taxable services;
as a consequence, the principle of neutrality is being undermined. The Committee agrees that the system needs to be
modernised in respect of such services but would counsel that
this should not necessarily result in VAT being levied on
activities which are currently exempt.

4.7.1. The Committee also agrees with the Commission’s
proposal to examine the VAT treatment of subsidies in order
to ensure simpler and more harmonised treatment within the
EU. It concurs that exemptions without the right to deduction
for social, educational, cultural and other activities need to be
reviewed to determine whether there is an ongoing justification
for their existence.

4.3.
The Committee welcomes the Commission’s proposals
for the acceptance of electronic invoicing for VAT purposes
and to formulate rules for harmonising practices within the

4.8.
The Committee notes that the Commission intends to
address the issue of the VAT treatment of financial and
insurance services. It agrees that the sector has increased both
in size and complexity in recent years and that its structures
and operating methods have undergone considerable change.
This certainly warrants an examination of the subject but these
factors will increase the difficulty of evolving a suitable VAT
regime; the Commission tacitly acknowledges the possibility

(1) COM(98) 660 final, ESC opinion OJ C 116, 28.4.1999, p. 14.
(2) OJ C 116, 20.4.2001, p. 59.

(3) OJ C 116, 20.4.2001, p. 67.
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of failure when it says ‘even if this proves neither desirable nor
feasible’. The Committee would stress that one of the most
important criteria for any VAT system in this sector is that it
should not act in such a way as to hinder or curb the
development of markets which are such major contributors to
economic growth and employment.

4.9.
The Committee accepts the logic of changing provisions of the Sixth Directive which have been rendered
ambiguous, incomplete or out of date by decisions of the
European Court of Justice.

4.10. The Committee agrees that the current rules regarding
the place of supply of goods need to be standardised in cases
where the supplier is responsible for assembly and installation
on the customer’s premises.

4.10.1. The Commission notes that the growing liberalisation of the utilities sector means that supplies are increasingly
being thrown open to competition between private sector
producers to the benefit of consumers, who are able to use the
most competitive suppliers; it concludes that steps must be
taken to ensure fair competition in this environment. The
Committee would point out that, strictly, it is not the function
of tax regimes to ensure fair competition; they should simply
be structured in such a way as to avoid themselves creating
distortions of competition.

4.10.2. The Committee understands the need to review the
procedures under the transitional arrangements governing
distance selling within the Community. This is increasingly
being effected by electronic means and many of the considerations which apply to e-commerce are valid here.

4.11. The Committee is strongly of the opinion that a
much closer administrative cooperation between the tax
authorities of the Member States than currently exists is
essential to the operation of the transitional arrangements or,
indeed, of any tax system. It is pleased to note that this
problem is being addressed by the Commission and the
Council. It would agree that the existing Community legal
instruments for administrative cooperation and mutual assistance need to be enhanced in order to deal with the fraud
arising from the fact that goods can circulate within the
Community without VAT being paid but it would observe that
improvements in legal instruments will be of little use unless
there is a willingness on the part of the Member State tax
administrations to make effective use of them.

4.12. The Committee approves the concept of closer coordination between customs and tax authorities and awaits with
interest the outcome of the deliberations of the ad hoc group
which is addressing this issue.
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4.13. The Committee notes with approval that there will
be a general and thorough review of the rules governing the
place of supply of services under Article 9. It joins the general
consensus that the scope of taxation at the place where the
customer is located (reverse charge procedure) should be
extended or made the general principle for taxation of
services. It considers that this principle is more important than
protecting the system of fractionated payments. In a previous
opinion (1), the Committee pointed to the fact that abolishing
the system of fractionated payments would represent the single
greatest contribution that could be made to the reduction of
the compliance burden for businesses.

4.13.1. The Committee reiterates this position. It does not
consider that abandoning the system of fractionated payments
would in any way reduce the ability to police the system.
Indeed, it is of the opinion that, by dramatically reducing the
compliance costs for business, it would encourage a greater
degree of voluntary compliance and thereby reduce the
incidence of fraud. Many small businesses, and particularly
sole traders, evade registration not because they wish to obtain
a competitive advantage or defraud the Revenue but because
they do not have the resources to cope with the burden created
by the administrative requirements of completing returns.

4.14. The Committee agrees with the desirability of rationalising the derogations which have been granted to Member
States under Article 27. The present situation is rightly
described by the Commission as ‘chaotic’. The differences
between the regimes of the different Member States created by
the number and diversity of these derogations constitutes a
major disincentive to generating cross-border activity within
the Community, especially for SMEs.

4.15. The need for a general rationalisation of options,
rights and derogations is just as acute. As the Commission
points out, even temporary derogations have proved impossible to abolish because of the lack of an unanimous consensus
to do so. Member States which have secured derogations seem
to feel compelled to hang on to them at all cost; they have
also, on too many occasions, become bargaining counters.
There can be no doubt that many of them constitute real
obstacles to the proper functioning of the Internal Market and
that their abolition would ensure more uniform application of
VAT. The Committee therefore agrees that a review of the
Thirteenth Directive would be timely and apposite.

(1) OJ C 116, 28.4.1999, p. 14.
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4.16. The Committee notes the intention of the Commission to carry out a review and rationalisation of the rules
and derogations applying to the definition of reduced VAT
rates once the current pilot project introduced by Directive
1999/85/EC has been completed. It would comment that,
however desirable this step may be, it is a contentious issue on
which it will be difficult to obtain the necessary unanimity.
4.17. There have been repeated calls, in which the Committee has joined, for a thorough overhaul of the special
schemes applying to small businesses and, in particular, to
these exemptions, which differ widely from one Member State
to another. By creating differences between the tax regimes of
the Member States, these schemes, which are supposed to
assist small businesses, have too often acted against their
interests by discouraging them from entering into cross-border
transactions. The Committee welcomes the fact that there are
plans to deal with this issue but would wish that any
harmonisation should be on the basis of those existing schemes
which are most favourable to small businesses.
5.

Conclusions

5.1.
The Committee reiterates its position that the manifold
and serious weaknesses of the present transitional system can
only be finally removed by the introduction of a new definitive
system based on the principle of taxation in the country of
origin. It deeply regrets the total lack of progress which has
been made towards achieving this goal and, while it welcomes
the Commission’s continued dedication to this as a long-term
measure, it wonders how many more years of the ramshackle
transitional system will have to be endured before this objective
can be attained.

C 193/49

5.1.1. It calls upon the Member States to realise the
advantages for the European Union which would accrue from
a system which would make a reality of the Single Market,
rather than undermining it, and do so much to stem the
current tide of VAT fraud.
5.2.
In the continued absence of the political consensus
that would bring this about, the Committee accepts the need
for further amendments to the transitional system which
would mitigate some of its worst defects and hopes that this
much progress can at last be made.
5.3.
The Committee agrees that the key elements in improving the transitional system are simplification and modernisation of current rules, more uniform application of the
rules and closer administrative cooperation. It accepts the
Commission’s proposition that ‘modernisation and simplification’ and ‘administrative cooperation and fraud prevention’
form a single package and must go hand in hand.
5.4.
The Committee broadly approves the agenda set out in
the Commission’s New Strategy for 2000 and in its Action
Programme 2000/2001.
5.5.
The Committee agrees with the majority view that the
reverse charge mechanism should be extended or made the
general principle for taxation of services. It reiterates its
position that removing the system of fractionated payments
would do more than any other measure to reduce compliance
costs for business without providing any greater scope for
fraud.

Brussels, 25 April 2001.
The President
of the Economic and Social Committee
Göke FRERICHS
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APPENDIX I

to the Opinion of the Economic and Social Committee

A reappraisal of the programme proposed in 1996

Defining a viable strategy to improve the present system

It should be pointed out from the outset that the internal market could and would function better with a VAT system
based on taxation in the Member State of origin as this would be easier to administer (and consequently less costly
for business) and less susceptible to fraud (providing a better a guarantee of stable tax revenue). However, it must
also be recognised that in the current climate (where the conditions are not propitious for rapid progress towards
closer harmonisation of VAT rates and legislation and it would be difficult to introduce a really reliable system of
reallocating revenue) it is unlikely that significant progress will be made in the immediate future.

It is not in any way the Commission’s intention to question the idea of a definitive system of taxation in the Member
State of origin of transactions giving rise to consumption in the Community as a long-term Community goal.
However, in the interest of improving the functioning of the internal market in the short term, the Commission
considers it necessary to reappraise the programme it proposed in 1996 and to define a viable strategy based on four
main objectives: simplification and modernisation of current rules, more uniform application of current rules and
closer administrative cooperation.

The objective of such an exercise is to create fresh impetus within the Council to achieve the much needed
improvements to the present system as quickly as possible. This will of course only be possible if all Member States
are prepared to consider changes to their national VAT systems (and, if necessary, to agree to a reduction in the large
number of special schemes or options, derogations, etc. which exist at present) which can help bring about an overall
improvement in the way the common VAT system operates. If the present transitional arrangements are retained
Member States will also have to accept the need for greater emphasis on tighter controls and closer administrative
cooperation in order to deal with the problem of fraud highlighted in the Commission’s report on administrative
cooperation and VAT control (1). The fact that under the transitional VAT system goods can circulate between
Member States without VAT being paid (2) inevitably creates risks, particularly of ‘carousel fraud’ and stringent
counter-measures are required. ‘Modernisation and simplification’ and ‘administrative cooperation and fraud
prevention’ form a single package and must go hand in hand.

Proposals already before the Council must be adopted

This does not mean that the Council does not have to adopt the proposals already tabled by the Commission under
the 1996 programme and the SLIM exercise (Simpler Legislation for the Internal Market). On the contrary, these
proposals were specifically designed to simplify, modernise, enhance and ensure more uniform application of the
current VAT system in areas where improvements are essential.
(1) Report from the Commission to the Council and the European Parliament — Third Article 14 report on the application of
Council Regulation (EEC) No 218/92 of 27.1.1992 on administrative cooperation in the field of indirect taxation (VAT) and
Fourth report under Article 12 of Regulation (EEC, Euratom) No 1553/89 on VAT collection and control procedures
(COM(2000) 28 final of 28.1.2000) http://europa.eu.int/comm/taxation–customs/publications/official–doc/com/com.htm.
(2) Intra-Community trade is valued at EUR 930 billion annually. VAT accounts for 15 to 25 % depending on the Member State,
i.e. EUR 162,75 billion. According to the Commission’s estimates fraud accounts for 5 % of this amount, in other words a loss
of EUR 8 billion in tax revenue.

10.7.2001

10.7.2001

EN

Official Journal of the European Communities

The proposals concerning the right to deduction and abolition of the procedure provided for under the Eighth
Directive (COM(98) 377)(1) and determination of the person liable for payment of VAT (COM(98) 660)(2) are crucial
to the simplification of existing procedures. They cover areas where refunds of VAT are difficult to obtain from other
Member States and deal with the cost and complexity of using tax representatives who are considered to be the main
source of problems for traders operating in other Member States, particularly for small businesses which are directly
affected by the cumbersome procedures involved. These proposals will be reviewed in the course of their examination
by the Council to ensure that they are compatible with the proposed changes to the current rules.
Two other proposals which the Commission still considers to be essential are the reform of the VAT Committee
(COM(97) 325)(3) and the improvement of mutual assistance for the recovery of claims (COM(98) 364)(4). The VAT
Committee plays an important role in ensuring existing rules are more uniformly applied, but its effectiveness
depends on finding a way of involving it in the procedure by which the Commission adopts binding implementing
decisions. The proposal on the recovery of claims is crucial to closer administrative cooperation and should be
adopted as quickly as possible. It will also be a perfect adjunct to the proposal to abolish compulsory tax
representation (COM(98) 660).
Other measures
The proposals already before the Council will be supplemented by other measures under a new strategy covering a
number of areas where Community legislation needs updating (e.g. postal services, e-commerce, etc.).
These areas are described in the annex. The list is in no way exhaustive and in no way excludes others being included.
The Commission will ensure that account is taken of the EU’s international obligations and their VAT implications.

(1) Proposal for a Council Directive amending Directive 77/388/EEC as regards the rules governing the right to deduct value added
tax and proposal for a Council Regulation (EC) on verification measures, measures relating to the refund system and
administrative cooperation measures necessary for the application of Directive 98/xxx/EC presented by the Commission on
17 June (COM(98) 377 final) (OJ C 219, 15.7.1998, pp. 16 and 20).
(2) Proposal for a Council Directive amending Directive 77/388/EEC as regards the determination of the person liable for payment
of value added tax presented by the Commission on 27.11.1998 (COM(98) 660 final) (OJ C 409, 30.12.1998, p. 10).
(3) Proposal for a Council Directive amending Directive 77/388/EEC on the common system of value added tax (the Value Added
Committee) presented by the Commission on 26.6.1997 (COM(97) 325 final) (OJ C 278, 13.9. 1997, p. 6).
(4) Proposal for a European Parliament and Council Directive amending Council Directive 76/308/EEC on mutual assistance for the
recovery of claims resulting from operations forming part of the system of financing the European Agricultural Guidance and
Guarantee Fund, and of agricultural levies and customs duties and in respect of value added tax and certain excise duties
presented by the Commission on 26 June 1998 (COM(98) 364 final) (OJ C 269, 28.8.1998, p. 16) and (COM(1999) 183 final)
(OJ C 179, 24.6.1999, p. 6).
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APPENDIX II
to the Opinion of the Economic and Social Committee
The action programme
A meeting of the Tax Policy Group was held on 2 March 2000 to sound out Member States’ views on a new
approach to VAT and to establish where improvements could be made. Member States’ representatives endorsed this
pragmatic approach which demonstrated a determination to quickly tackle the problems encountered by traders and
provide them, as far as possible, with a solution which will enable them to benefit more effectively from the single
market.
The Commission has drawn up an action programme to implement this new VAT strategy based on four objectives:
simplification and modernisation of current rules, more uniform application of current rules and a new approach to
administrative cooperation.
Phase One: 2000/2001 — Adoption by the Council of the proposals already tabled
The following proposals are to be adopted as soon as possible:
—

Changes to the status of the VAT Committee (COM(97) 325);

—

Improving mutual assistance on recovery (COM(98) 364);

—

Proposal on the right to deduction and the Eighth Directive (COM(98) 377);

—

Proposal on the person liable for VAT (COM(98) 660).

Phase Two: 2000/2001 — Presentation of new proposals by the Commission
The Commission has tabled or will table proposals for Directives in the following areas in the course of the year:
—

taxation of postal services;

—

e-commerce;

—

invoicing including electronic invoicing;

—

revision of rules on administrative cooperation and mutual assistance;

—

a minimum standard rate of VAT;

—

the Commission will also present a report on the application of the reduced rate.

Phase Three: 2001 — Evaluation and definition of future priorities
Future priorities will largely depend on the progress made by the Council in adopting the proposals already tabled.
The Commission will present a progress report in 2001 and, once it has been discussed by the Council, will use it to
draw up a work programme setting future priorities, initially for 2001/2002. These priorities will be defined in the
light of the findings of a review of the issues discussed in the annex and any subsequent new requirements. Each of
the subsequent phases will largely depend on the proposals already presented being adopted by the Council. The aim
is to avoid a whole package of proposals waiting for the Council’s approval.
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Opinion of the Economic and Social Committee on the ‘Proposal for a Council Directive
amending 77/388/EEC with a view to simplifying, modernising and harmonising the conditions
laid down for invoicing in respect of value added tax’
(2001/C 193/13)
On 12 January 2001 the Council decided to consult the Economic and Social Committee, under
Article 262 of the Treaty establishing the European Community, on the above-mentioned proposal.
The Section for Economic and Monetary Union and Economic and Social Cohesion, which was
responsible for preparing the Committee’s work on the subject, adopted its opinion on 9 April 2001. The
rapporteur was Mr Walker.
At its 381st plenary session (meeting of 26 April 2001), the Economic and Social Committee adopted
the following opinion unanimously.
1.

Introduction

1.1.
Invoices are amongst the most important documents
in business. They are subject to accounting, tax, business and
even linguistic rules. VAT legislation forms the core of many
of these rules. At the same time, invoices are frequently
required for other purposes and may be mandatory even where
no VAT is involved.
1.1.1. The Community VAT system is built around the
obligation to issue invoices. A VAT invoice has three functions:
—

it contains information as to which VAT regime is
applicable;

—

it assists tax authorities to carry out controls;

—

it enables customers to prove, if necessary, their right to
deduction.

1.1.1.1. An invoice is also a vast legal concept governed by
commercial and tax legislation, on the basis of which the
parties (i.e. taxable person, customer and tax authorities) may
initiate court proceedings, in particular in the absence of a
written contract.

1.2.
However, the rules governing invoicing vary widely
from one Member State to another. There is no fixed practice
dictating what or how much information must be included in
an invoice; nor has the EU adopted a common legal framework
for electronic invoicing and self-billing. Consequently, Member
States’ rules in these areas are very diverse, ranging from a
total ban to extreme flexibility.

1.3.
As a result of these diversities, traders find themselves
faced with a highly complex legal situation and one which has
clearly failed to keep pace with technological developments.
This lack of harmonisation was cited by their representatives

as an obstacle to the correct functioning of the Internal Market
during the second phase of the SLIM (1) exercise. The results of
this consultation were incorporated in the Commission’s
report on the SLIM initiative (2), whose conclusions were
approved by the Internal Market Council on 27 November
1997. This report includes a commitment to study ‘the details
considered necessary for drawing up an invoice for VAT
purposes and the legal and technical requirements for electronic invoicing’.
1.4.
Moreover, in the course of the work on adapting the
Community’s VAT system to the requirements of electronic
commerce, it has become clear that there is an urgent need to
authorise the widespread use of electronic invoicing, free of
any unnecessary constraints. In June 1998, the Ecofin Council
itself stressed the importance of establishing a legal framework
for the use of electronic invoicing, while ensuring that the
ability of the tax authorities to exercise effective control was in
no way impaired. In late December 1998, the Commission
therefore commissioned a study from PriceWaterhouseCoopers of the conditions currently laid down for invoicing for VAT
purposes.
1.4.1. The final report on this study was delivered to the
Commission in August 1999. It concluded that:
—

electronic invoicing should be explicitly authorised by
Community legislation and should be permitted even
between trading partners operating in different Member
States;

—

the conditions imposed on this practice should be neutral
with regard to the technology employed and should take
into account the work that has already been carried out
on electronic signatures;

—

no prior authorisation or notification should be required
and only ex-post controls should be carried out by the
authorities, leading to a ban, if necessary;

—

storage of invoices using an electronic medium should be
permitted on a similar basis;

(1) Simpler Legislation for the Internal Market
(2) COM(97) 618 final, 24.11.1997
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minimum conditions should be set to ensure that these
procedures provide the same level of security for tax
authorities as conventional ones.

1.4.2. The report also concludes that Community legislation should include a harmonised mandatory list of those
statements which must be included on every invoice. In
addition, the report recommends the adoption of a fairly
flexible approach to the question of which currencies or
languages should be permissible.

1.4.3. Having studied these conclusions in depth and
discussed them both with traders and national administrations,
the Commission has decided to propose an amendment to
paragraph 3 of Article 22 of the Sixth VAT Directive, which
deals with the obligation to issue invoices. The aims of this
amendment are, firstly, to harmonise the rules determining
what statements must be included on invoices and, secondly,
to establish a Community legal framework for electronic
invoicing and self-billing. In both of these domains, the
Commission has sought to balance the need to simplify the
obligations imposed on traders with the administrations’
legitimate needs in terms of tax control.

1.5.
The Commission’s initiative is not the only one looking
at invoicing requirements. Work is being undertaken within
the OECD on simplifications to facilitate developments in
electronic commerce. Additionally, a ‘Global Invoice Project’
was set up last year by American, European and Japanese
automotive manufacturers, their suppliers and EDI experts to
develop a harmonised electronic invoice message as a standard
for global use in the motor industry.

2.
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the same paragraph also provides that ‘Member States shall lay
down the criteria that shall determine whether a document
may be considered an invoice’. This can only be interpreted as
providing for the possibility that an invoice issued by a third
party or by the customer may also be valid; the European
Court of Justice (ECJ) has confirmed this interpretation (1).

2.1.3. Such practices are very common and have been so
for a long time. The out-sourcing of invoicing operations is an
established practice in almost all European countries, even
though it is not specifically provided for in Community law. It
is therefore desirable to take the opportunity provided by this
Directive to clarify that point.

2.1.4. Self-billing is also standard practice in a number of
different sectors, for example, where goods are held by the
customer as consignment stock. There is substantial economic
justification for this practice and it would therefore be
prejudicial to forbid it on a Community-wide scale, particularly
as it would not appear to create any major risk of tax
fraud. The Commission therefore believes that it would be
appropriate to establish common mechanisms to allow selfbilling under certain specified conditions.

2.1.5. The Sixth VAT Directive provides that every taxable
person is obliged to issue an invoice for every act of supply of
goods or services to another taxable person or non-taxable
legal person. There is no obligation to issue invoices to nontaxable persons except in the case of the supply of new
means of transport (Article 28cA) or some distance selling
(Article 28bB(1)). Other laws, however, allow Member States
to make invoicing obligatory in other cases as well. The
Commission does not see any need to amend these provisions
at this stage, as it is not aware of their having created any
major problems.

The present provisions of the Sixth Directive
2.2. Invoice contents

2.1. The obligation to issue an invoice

2.1.1. The current provisions of the Sixth Directive concerning the obligation to issue an invoice (Article 22(3)) are
sketchy and leave considerable freedom of interpretation to
the Member States. This paragraph was drafted at a time when
the only conceivable invoice was a paper document and the
idea of electronic invoicing is therefore entirely foreign to it.
In addition, the invoicing obligations are entirely based on the
concept of a paper invoice and cannot easily be transposed to
deal with electronic invoicing. Thus, for example, the obligation to keep a copy of each document is difficult to transpose
to invoices using a virtual medium.

2.1.2. While Article 22(3) begins by stating that it is the
taxable person himself who must issue the invoice, point (c) of

2.2.1. Paragraph 3 of Article 22 simply refers to a nonexhaustive list of statements to be mentioned on the invoice.
This list can, therefore, be extended by any Member State if it so
wishes by adding any further information which is considered
useful, on condition that the principle of proportionality is
respected (ECJ Judgement of 14 July 1988 — joined cases 123
and 330/87).

2.2.2. In practice, the required statements vary widely from
one Member State to another, thus creating many problems
for traders who operate in more than one Member State.

(1) Judgement of 17 September 1997: ‘Finanzamt Osnabrück —
Land v Bernahrd Langhorst’.
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2.3. Electronic invoicing

3.
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The Commission’s proposals

3.1. The obligation to issue an invoice (Article 22(3)(a))
2.3.1. The concept of electronic invoicing, as such, is
entirely absent from the Sixth Directive. However,
Article 22(3)c allows, but does not require, Member States to
accept this type of invoice. The result is that, not only are
Member States free to choose whether or not to allow or
forbid this practice, but the conditions under which such a
framework may be established also vary widely.

2.3.2. The fact that the conditions governing electronic
invoicing are not harmonised represents a significant obstacle
to the wide-scale deployment of this practice, especially to
large companies who may wish to delegate all their invoicing
activities to a single subsidiary (or third party) acting on behalf
of all their operations in a number of Member States, which
are thus subject to different laws.

2.3.3. At the same time, recent technological developments
have made it a matter of some urgency to establish a common
legal framework for electronic invoicing. Electronic invoicing,
which was long the exception, is set to become the rule,
particularly given the substantial cost savings it can bring. The
study carried out for the Commission has revealed that the
cost of an electronic invoice ranges between EUR 0,28 to
EUR 0,47, compared to EUR 1,13 and EUR 1,65 for a
conventional invoice.

2.3.4. It should be emphasised that this revolution in
business practice in no way represents a threat to the tax
authorities.

2.3.4.1. These changes should actually make tax control
more effective, as new tax-control software programmes which
are now available enable electronic invoices to be checked
both more quickly and more easily than bulky files of paper
invoices.

3.1.1. It should be noted that the criteria determining in
which cases there is an obligation to issue an invoice at
Community level would remain unchanged. As far as VAT is
concerned, the range of cases presently covered by the Sixth
Directive is adequate, though it is possible that other laws may
impose an obligation to produce an invoice, or a document
serving as an invoice, for other purposes.
3.1.1.1. The conditions imposed on invoicing by Community law would only be applicable in those cases where
Community law itself imposes an obligation to issue an invoice
for VAT purposes; in other cases, it will be up to the Member
States themselves to lay down these conditions.
3.1.2. On the other hand, the right to delegate to a third
party the obligation to issue an invoice (out-sourcing) or to
the customer (self-billing) would be explicitly laid down.
Henceforth, the taxable person who carries out the transaction
would simply be the sole person responsible for ensuring that
invoices are issued and that they comply with all legal
requirements, without being obliged, sensu strictu, to issue them
himself.
3.1.3. In the case of self-billing, further conditions might
be imposed at some point by the Member States in order to
ensure effective control. Such conditions should not discriminate against traders established in another Member State and
it would therefore not be possible to impose more restrictive
conditions on cross-border self-billing than on self-billing
within a single Member State.
3.1.3.1. However, in those cases where the third party or
customer who issues the invoices on behalf of the taxable
person is established in a non-Community country with which
there is no legal framework for mutual assistance, harsher
conditions may be justified and Member States would have
discretion to impose them.
3.1.4. The proposal provides a clear basis for summary
invoicing and debit and credit notes. As regards debit and
credit notes, the Commission proposes that they should be
treated in exactly the same way as the invoices they qualify. In
that case, all the provisions laid down in Paragraph 3 would
apply to them mutatis mutandis.

2.4. Storage of invoices
3.2. Invoice contents (Article 22(3)(b))
2.4.1. Under the Sixth VAT Directive, traders are obliged to
keep a copy of all documents which they issue. However, this
provision does not make much sense in relation to an
electronic invoicing system. It should therefore be modernised
to take the form of a more general obligation to store
information, whatever the method used.

3.2.1. The Commission believes that it has become essential
to harmonise the statements required on invoices and has
therefore produced a list of the statements which may be
required. This list, unlike previous lists, is exhaustive; as a
result, tax administrations would not have the power to require
further statements for VAT purposes.
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3.2.2. The list proposed by the Commission contains twelve
universal components:
—

date of issue;

—

a specific number;

—

the VAT identification number referred to in paragraph 1(c) of the taxable person and, where applicable,
his customer;

—

the full name and address of the taxable person and his
customer;

—

a description of the goods or services;

—

the quantity of goods supplied or, if applicable, of services
rendered;

—

the place of supply (i.e. the country) of the goods or the
rendering of services;

—

the date of supply of goods or rendering of services;

—

the taxable amount per rate;

—

the VAT rate(s);

—

the VAT amount payable;

—

the total amount payable.

It also contains the following conditional elements:
—

where an exemption is involved, reference to the provision of this Directive which justifies the exemption;

—

where the supply of new means of transport is involved,
the particulars referred to in Article 28a(2);

—

where the margin scheme is applied, reference to
Article 26 or 26a;

—

where the provisions of Article 28c(E)(3) are applied, an
explicit reference to that provision, as well as the
identification number for VAT purposes under which the
taxable person has carried out the intra-Community
acquisition and the subsequent supply of goods and the
number by which the person to whom this supply is
made is identified for VAT purposes.

3.2.3. This list of statements would be obligatory for
registered traders in all Member States and no other statements
would be obligatory for VAT purposes. Of course, traders
would be free to add other statements as they wished. In
addition, the Member States would be allowed to depart from
the compulsory list in the case of invoices for smaller amounts
and would be allowed to reach their own decisions about
waiving any or all of the compulsory statements on condition
that they might remove but not add. These provisions relate
only to transactions carried out within the jurisdiction of a
Member State and do not apply to cross-border transactions
within the Community.
3.2.3.1. It should also be remembered that Member States
can always, by virtue of the provisions contained in
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Article 22(9)(a) and Article 25(4), introduce simplifying
measures of their own. Under these provisions, Member States
are authorised to abolish obligatory statements in cases where
the taxable person is carrying out only transactions which are
exempt pursuant to Articles 13 and 15, is eligible for the
special scheme for small undertakings, is a flat-rate farmer or
does not carry out any intra-Community transactions. These
powers would remain unchanged.

3.2.4. The proposal also specifically states that, when
invoices are sent in batches to a single recipient, the required
statements may be made only once if they are identical for all
the invoices in the batch. In addition, Member States are not
permitted to impose conditions with regard to the signature of
invoices, except for those whose sole purpose is to guarantee
the technical security of electronic invoicing.

3.2.5. The Commission believes that no problems would
be created by giving traders the right to issue invoices in any
currency, irrespective of whether or not it is a national
currency or a Community currency, on condition, of course,
that the VAT amount is converted into the national currency
using the conversion methods defined in Article 11(C)(2).
With regard to languages, the Commission has applied the
principle of subsidiarity in leaving the Member States free to
decide the permissible languages, provided that the conditions
which they impose apply only to invoices issued by traders
within their jurisdiction and not to those which they receive.

3.3. Electronic invoicing (Article 22(3)(c))

3.3.1. Article 22(3)(c) would establish the general principle
that an invoice can be issued on any medium, whether physical
or, subject to advance notification of the customer before the
transaction, electronic, so as to ensure the greatest possible
neutrality. The Commission believes that only through such a
general principle, unencumbered by any list of acceptable
technologies or methods, will it be possible to create a legal
framework which will be technologically neutral and thus able
to withstand the test of time.

3.3.2. The Commission accepts that a prior notification
system may be necessary in the early stages of development
but believes that even this could and should be phased out as
more experience is acquired by Member State administrations.
It therefore proposes to allow Member States the option to
require prior notification up to 31 December 2005, provided
that this does not prove obstructive and that under no
circumstances would a tax administration be able to give prior
refusal or impose any form of provisional suspension under
such a system.
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3.3.3. The proposed legal framework consists of a number
of core conditions designed to guarantee the technical security
of electronic invoicing and to protect the interests of traders
who are aware of the need for secure electronic invoicing, as
well as those of the tax authorities. These conditions are:
—

authenticity of the invoice’s origin must be guaranteed;

—

integrity of the invoice’s contents must be guaranteed.

3.3.3.1. In order to fulfil these two conditions, an electronic
invoice must bear an advanced electronic signature within
the meaning of Article 2(2) of Directive 1999/93/EC on a
Community framework for electronic signatures. According
to Article 2(2) of this Directive, an advanced electronic
signature is an electronic signature which fills all of the
following requirements:
—

it is uniquely linked to the signatory;

—

it is capable of identifying the signatory;

—

it is created using means that the signatory can maintain
under his sole control;

—

it is linked to the data to which it relates in such a manner
that any subsequent change can be detected.

3.3.3.2. In the case of invoices sent electronically from a
non-Community country with which there is no legal framework for mutual assistance, the Member States would be able
to impose additional conditions for the acceptance of such
invoices for VAT purposes.

3.3.3.3. It would still be possible for traders who so wish
to impose stricter requirements on themselves. They may also
choose to go further in securing the contents of the messages
they send, for example, by the use of encryption techniques.
The Commission does not believe that either of these practices
should be made compulsory.
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3.4.1.1. The Commission considers that it is up to traders
themselves to freely determine the place in which these
invoices are stored; this may lie outside the national territory.
This freedom would be subject to two conditions:
—

traders must have immediate access at any time from
their own premises to all the information contained in
the invoices, so as to be able to comply with any request
for information which they may receive from the tax
authorities of their countries;

—

the integrity of the data and its readability must be
guaranteed for the entire storage period.

3.4.1.2. Such invoices would have to be stored in electronic
form and the advanced electronic signature which
accompanies them would have to be stored along with them
simultaneously.

3.4.2. For storage facilities located in a non-Community
country with which there is no legal framework for mutual
assistance, Member States would be able to impose such
further conditions as they deem necessary.

3.5. Article 1(2)

3.5.1. Article 22(8) currently allows Member States to lay
down additional obligations which they deem necessary to
ensure that they collect the correct amount of tax and to
prevent fraud. The Commission proposes that this paragraph
be amended so as to indicate that it cannot be used to impose
additional obligations on the invoicing procedure, as the
relevant obligations have now been harmonised.

4.

Comments

4.1.
The Committee welcomes the proposal to update
Community legislation by recognising the right of traders to
carry out invoicing by electronic means and endorses the
concept of harmonisation of the contents of the invoice.

3.4. Storage of invoices (Article 22(3)(d))

3.4.1. The idea of an obligation to ‘store a copy’ is to be
replaced by a more general obligation to ‘store’ invoices issued
and received, as being more appropriate to the developing
technology of electronic invoicing. The period of time for
which invoices should be stored is left to the discretion of the
Member States. Where the invoices were stored in a country
other than that in which the registered trader is located, the
applicable law would be that of the Member State in which the
taxable person is registered.

4.2.
The Committee has consistently supported the aims
and objectives of the SLIM initiative and consequently welcomes the Commission’s present proposals as a further
implementation of those principles.
4.2.1. It has also pointed out on several occasions that the
differences in VAT regulations, interpretations, requirements,
custom and practice, which divide the Community into fifteen
different legal and tax systems, create greater problems for
traders attempting to carry out cross-border transactions
within the Community than differences in the VAT rates.
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4.3.
The Committee agrees with the Commission that the
diversity of VAT regulations between the Member States
creates disincentives to cross-border trade, particularly for
SMEs, results in distortions of competition and, therefore,
interferes with the operation of the Single Market.

4.4.
Any measure which seeks to reduce this diversity
and produce a more harmonious situation must reduce the
administrative costs for European businesses and, as the
Commission points out, make them more competitive vis-à-vis
non-Community companies.

4.4.1. The Committee therefore accepts the Commission’s
contention that Community legislation is necessary in this area
to harmonise the conditions imposed on invoicing, whether
invoices are issued on paper or electronically, in order to
ensure that the Single Market functions properly.

4.5.
The Committee also agrees with the importance which
the Commission attaches to removing obstacles to the development of electronic invoicing if Community businesses are not
to be left behind by the technological advances which are
being made throughout the world at an increasingly rapid rate.

4.5.1. The Committee endorses the Commission’s view that
legislation in this area should be neutral as to technology and
should be based on a general principle unencumbered by any
list of acceptable technologies. Any such list would quickly
become outdated by technological advances and would require
constant updating of the legislation. It would have been
preferable had the Commission adopted a similar approach in
its proposals relating to the taxation of e-commerce instead of
producing lists of the supplies that were caught by that
proposal.

4.5.2. The Committee would observe that traders making
use of electronic invoicing and storage systems should be alert
to the risk of compromising the confidentiality of sensitive
data.

4.6.
The Committee takes note of the fact that some
Member State administrations are not currently in a position
to permit electronic invoicing because they do not have the
necessary technology to enable them to control it. It would
seem likely that this state of affairs will give rise either to
derogations or to a delay in implementing the Commission’s
proposals sufficient to allow those administrations to re-equip.
The Committee hopes that any such derogations or any
deferral of the implementation date will be restricted to the
shortest possible period.
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4.7.
The Committee notes that ‘the new compulsory list
that would result should be applicable only in cases in which
invoicing is obligatory under the Sixth VAT Directive and not
in other cases which might be required by particular national
legislation’. It also observes that the Member States tax
administrations would not have the power to require further
statements for VAT purposes. It hopes that Member States will
not seek to circumvent this restriction by demanding additional
compulsory statements, ostensibly for other purposes.

4.7.1. The list of compulsory data includes a specific invoice
number, which need not, however, be in a sequential series.
The Committee considers that the scope for fraud would be
considerably reduced if there were a requirement for these
numbers to be sequential; this would improve the system of
control by making it easier to detect when an invoice had been
removed. At the very least, Member States should be given the
option of stipulating this requirement.

4.8.
The Committee agrees with the Commission that prior
notification systems are unnecessary in the long run and
approves the proposal to prohibit their use after 31 December
2005.

4.9.
Certain Member States currently require invoices to be
produced on stationery issued by suppliers who are approved
by the national tax authorities. The Committee considers that,
as long as the invoice format complies with the Directive and
fulfils all mandatory requirements, the taxpayer should be
allowed to choose the form of document on which the
information is printed. In any case, such a requirement in
incompatible with the concept of electronic invoicing.

4.10. The Committee welcomes the fact that out-sourcing
and self-billing would be specifically recognised in Community
legislation and endorses the Commission’s proposals in this
area, recognising that, while the Commission’s proposals
authorise traders to delegate the production of the invoice,
they cannot evade their responsibility to the tax authorities for
ensuring that such production takes place and that the invoice
complies with all legislative requirements.

4.10.1. A clear basis is provided for summary invoicing.
The Commission has confirmed that there is no linkage here
to the continuous-supply provisions in Article 10(2) of the
Sixth VAT Directive.

4.10.2. With regard to the proposed treatment for debit
and credit notes, the Committee believes that there would be a
reduced risk of fraud if Member States were empowered to
require that debit and credit notes should be cross-referenced
to the original invoice to which they refer.

10.7.2001

EN

Official Journal of the European Communities

4.11. The Committee agrees with the Commission that
traders should be free to determine the medium on which
invoices are recorded as well as the place where they are
stored, including locations outside the national territory,
subject to the necessary conditions which the Commission has
laid down to protect the integrity of the data and ensure ready
access to it for tax control purposes. However, it is concerned
that, where the storage takes place in a non-EU country with
which the Member State concerned does not have a bilateral
agreement, there may be a risk of fraud if the additional
conditions imposed are not sufficiently strict. Difficulties may
also arise where invoices are stored in a country which has a
bilateral agreement with one or more Member States but not
with others.

4.11.1. The storage of data in non-EU countries may also
give rise to data protection implications. The European Data
Protection Directive forbids the transfer of personal data to
countries that do not subscribe to European data protection
principles. Such data might include names, addresses, postcodes, email addresses and other information which is required
on the invoice.

4.12. The Committee agrees that Member States should not
be permitted to impose conditions for the signing of invoices
except for the advanced electronic signature whose sole
purpose is to guarantee the technical security of electronic
invoicing. Indeed, it considers that, while the requirement for
an advanced electronic signature is desirable for invoicing via
the Internet, it might prove to be a burden for businesses, and
especially small businesses, in relation to Electronic Data
Interchange (EDI) systems. The Committee considers that,
where a business uses an EDI communications system which
is in itself secure and tamper-proof, consideration should be
given to dropping this requirement.

4.13. The Committee is concerned by the substantial losses
to Member State revenues which stem from the vast scale of
fraud in relation to VAT; these losses are estimated to exceed
35 billion Euro per annum in the Community as a whole. It
must therefore be a prime requirement of any proposed
modifications to the system that they should in no way
increase the risk of fraud and should preferably serve to reduce
it.

4.13.1. The Committee accepts the Commission’s proposition that these proposals do not represent a threat to the
tax authorities. However, it considers that they will place an
even greater emphasis on the need for close cooperation
between the tax authorities. Such cooperation has been sadly
lacking in the past and lies at the heart of much of the fraud
which is currently depriving Member States of their legitimate
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revenue. As long as there are fifteen different tax administrations, effective control can only be exercised through a high
degree of mutual cooperation and assistance, whatever VAT
regime is in force. It is difficult to escape the conclusion that
Member State tax administrations have allowed a substantial
degree of fraud to take place by failing to utilise to the fullest
possible extent the instruments of control at their disposal
through a lack of coordinated effort. The Committee hopes that
a much higher degree of mutual cooperation and assistance can
be attained in the future.

4.14. It should be an objective of any modification to the
VAT system to reduce the administrative burden on businesses,
and especially SMEs, to the greatest extent possible without
compromising the ability of the tax authorities to maintain
effective controls. The Committee accepts that, while the
present proposals would increase the existing burden for
businesses located in some Member States, they would reduce
the burden for others and it considers that, overall, the
objective has been achieved in this instance.

5.

Conclusions

5.1.
The Committee broadly welcomes the Commission’s
intended approach. It approves the concept of a harmonised
system which imposes the same obligations for paper-based
and electronic systems and which makes no distinction
between internal and cross-border transactions. The new rules
need to be sufficiently flexible to meet the needs of both large
and small businesses and to keep pace with the development
of new commercial practices and technologies.

5.2.
The Committee agrees with the Commission that its
proposals will encourage the emergence of standardised interoperable electronic formats for invoicing. It would like to see
this work harmonised as far as possible with wider global
initiatives (e.g. the OECD project) on simplification to facilitate
developments in electronic commerce.

5.3.
The Committee stresses the need for the prevention of
fraud in the VAT system. It accepts the Commission’s view
that the proposals provide the Member State tax administrations with sufficient guarantees that the security they require
will not be compromised and that electronic invoicing will
facilitate the control process because electronic invoices can
be checked more quickly and more easily than bulky files of
paper invoices.
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5.4.
The Committee recognises that the Commission’s
proposals will require some Member States to forego some of
the information which they currently require to be included
on an invoice and to relax some of the regulations which are
currently in force in the territory under their jurisdiction.
Conversely, the harmonised invoice contents may require
businesses in some Member States to furnish information
which they are not currently required to produce. The
Committee believes that such sacrifices are necessary for the
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completion of the Single Market and will ultimately be to the
benefit of businesses and tax administrations alike. It calls
upon the Member States to accept these changes as a necessary
adjunct of Single Market harmonisation and co-ordination.
5.5.
The Committee hopes that any derogations given to
Member States in respect of the requirement to accept
electronic invoicing will be limited to the shortest possible
time.

Brussels, 26 April 2001.
The President
of the Economic and Social Committee
Göke FRERICHS

Opinion of the Economic and Social Committee on ‘EU enlargement: the challenge faced by
candidate countries of fulfilling the economic criteria for accession’
(2001/C 193/14)
On 13 July 2000 the Economic and Social Committee decided, under Rule 23 of its Rules of Procedure,
to draw up an opinion on ‘EU enlargement: the challenge faced by candidate countries of fulfilling the
economic criteria for accession’.
The Section for Economic and Monetary Union and Economic and Social Cohesion, which was
responsible for preparing the Committee’s work on the subject, adopted its opinion on 13 March 2001.
The rapporteur was Mr Vever.
At its 381st plenary session on 25 and 26 April 2001 (meeting of 25 April) the Economic and Social
Committee adopted unanimously the following opinion.

1.

Summary

1.1.
In the course of this decade the European Union will
be expanding on a large scale, making a reality of the new
political ambition to unify the greater part of the European
continent from west to east. The guidelines of the enlargement
strategy, updated by the Commission in November 2000 and
since approved by the Council, deem that the preconditions
on the EU’s side have now been met, on the financial level by
the Berlin agreement on Agenda 2000, and on the institutional
level by the Nice agreement reforming the Treaty. The new
enlargements essentially depend on the ‘road maps’ for each of
the applicant countries, i.e. their progress in adopting the
Community acquis, considered to be going well for the great
majority of the applicants, and in concluding the accession
negotiations, considered to be possible as of 2002 for the
applicant countries which are in the best position. While

subscribing to the main points of this assessment, the Committee would also stress that responsibilities will necessarily
still have to be shared between the 15 EU Member States and
the applicant countries for taking up the economic challenge
of enlargement. This is a moving target and the stakes are
threefold: effective adoption of the acquis, more effective
support methods and preparation for new cohesion in an
enlarged Union.

1.2.
Taking on board the Community acquis effectively is
very exacting because of the high level of integration which
the Union has already achieved and will continue to work on.
The issue is inevitably complicated by the high number of
applicant countries, the gaps between them in terms of
development and the diverse nature of their adjustment needs.
The Commission’s report of November 2000 set out the highly
encouraging progress achieved in the applicant countries,
demonstrated by increasing trade with the European Union.
This progress opens up the prospect of accession for a large
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majority of these applicant countries in the near future. The
remaining priorities vary from one country to another and
must therefore be targeted. However, over and above the
diverse nature of the work still to be done, the Committee
underlines that one point in common is the need to involve
civil society fully in this work in order to ensure its completion.

1.3.
Success in the integration process requires more effective support methods. Community aid programmed in Agenda 2000 in Berlin will not in itself be enough to finance
measures to ensure that the applicant countries catch up on
the rest of the EU. The Committee would underline that
Community aid must above all help to create a favourable
climate for attracting private investment which alone is able to
pull in all the resources needed. This presupposes stepping up
training measures in close cooperation with socio-occupational operators, with Community support. The Commission’s evaluation reports must be supplemented by joint
monitoring undertaken by the Ecofin Council with direct
involvement of socio-occupational representatives from civil
society who are well placed to assess what progress has really
been made in the field. The Committee will contribute to
this through its annual conferences and joint consultative
committees. It would also be appropriate to involve the
applicant countries as of now in some common policies (single
market, intellectual property, customs, the environment, trade
policy).

1.4.
Lastly, it is important to start now on laying the
foundations for new economic and social cohesion in an
enlarged Europe; this is a complex issue which entails joint
innovative action. The Committee would stress the need to
undertake organisational reforms in the legislative, administrative, economic and social spheres. As regards legislation, a
first priority is to simplify Community regulations by improving their quality and effectiveness while making implementation more disciplined. On an administrative level, applicant
countries should be involved in stepping up checks in the
single market, with all national administrations being made
aware of their responsibilities. On the economic and social
front, steps to further EMU should be continued by preparing
the applicant countries which are to join the EMS2 exchange
rate mechanism as of their accession. These countries should
also be involved right now in the Lisbon mandate which urged
all Member States to undertake structural adjustments to boost
European competitiveness.

1.5.
To achieve these three objectives the Committee is
launching an appeal for a global multi-annual programme to
be undertaken as from 2001 in preparation for enlargement,
aimed at boosting the effectiveness of support methods for
applicant countries while creating the right conditions amongst
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the 15 for preserving cohesion in an enlarged Europe. This
programme will have to be completed before the end of the
current Parliament and Commission mandates. It will have to
help the applicant countries take up the economic challenge
of accession by creating genuine synergy between these
countries and the 15 current Member States. An interactive
process of this type carried out in close cooperation with civil
society will not only allow the European Union to expand
without endangering its economic and social cohesion, but
will also allow its competitiveness to be strengthened by
optimising its underlying strengths and assets through unification.

2.

Preliminary comments

2.1.
Enlargement of the European Union on a grand scale
represents the major challenge for this decade which will have
a far-reaching impact on the Union. This will be more than a
simple enlargement; what is at stake is unifying Europe and
making this unification its asset in the 21st century, unlike the
20th century where division constituted its handicap. This is a
global, complex challenge which affects the European Union’s
political aims, the changes to its institutional set-up, its
internal organisation methods, its geographical and regional
dimensions and its ability to compete world-wide. It is an
interactive challenge because these various factors influence
one another in a dynamic process which needs to be planned
and controlled. The economic and social challenge is clearly at
the hub of this issue, in terms of both the opportunities created
and the preconditions for such a process to succeed (1).

2.2.
Enlargement will entail unheard-of new economic
opportunities: the challenge is to create a large single market
bringing together more than five hundred million Europeans,
thereby helping to ensure that the economic changes which
have taken place in the applicant countries cannot be reversed
and to stabilise the European continent on the basis of the
principles and disciplines of a market economy. This large
market will make it possible to consolidate economic development and social progress in Europe, boost global competitiveness, and step up investment and trade by exploiting the
potential synergies between the Member States’ markets. It will
increase the European Union’s clout in world trade at both
bilateral and multilateral levels at a time when new rules will

(1) See also the opinions of the Economic and Social Committee:
The employment and social situation in the CEEC;
The EU’s northern dimension, OJ C 139, 11.5.2001;
The impact of enlargement on the single market, OJ C 329,
17.11.1999.
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have to be negotiated to provide a framework for economic
globalisation.

2.3.
The guidelines for the enlargement strategy, updated
by the Commission in November 2000 and since approved by
the Council, deem that the preconditions on the EU’s side have
now been met, on the financial level by the Berlin agreement
of March 1999 on Agenda 2000 and on the institutional level
by the Nice agreement of December 2000 on reforming the
Treaty. New enlargements therefore now depend solely on the
state of progress in the ‘road maps’ associated with each of the
applicant countries, i.e. progress in adopting the acquis,
considered to be going well for the large majority of the
applicants, and completion of the accession negotiations,
considered to be possible as of 2002 for the best placed of
these countries.

2.4.
While subscribing to the main point of this evaluation
and supporting the idea of seeing the first enlargements take
place in the near future, the Committee would stress that the
economic and social challenge still remains at the heart of the
process today. The problems raised are matched only by the
opportunities created. The number of applicant countries and
the current development differences will create greater diversity
which will raise, in new terms, the issue of the Union’s
cohesion.
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2.7.
A hearing of socio-occupational representatives from
the different applicant countries (1) allowed the Committee’s
analyses and recommendations to be discussed in greater
depth; they therefore incorporate the assessments put forward
by these representatives. A broad consensus was reached at
this hearing on the main thrust of this opinion.

3.

The challenge of effectively taking on board the
acquis

3.1.
The 1993 Copenhagen European Council had already
established as a condition for accession that the applicant
countries should be able to set up an effective market economy
and cope with competition in the single market. The aim of
the negotiations with each of the applicant countries is to
ensure that the Community acquis is fully and effectively
incorporated into national laws, keeping the scope and time
lengths of any post-accession transitional arrangements to a
strict minimum. Taking on board the acquis and implementing
it effectively is a truly demanding challenge for the applicant
countries. The European single market is in fact already highly
integrated, based on a plethora of common rules (estimated at
around 80 000 pages), often recently introduced. European
coordination became much more exacting with the implementation of Economic and Monetary Union (EMU) in 1999. It
was agreed that the new Member States should join the EMU
without the possibility of politically opting out, as long as they
met the economic criteria.

3.2. Measuring the challenge
2.5.
Above all, for the applicant countries the objective of
integrating their economies into the European economy is a
moving target. In fact the European Union is still far from full
economic and political maturity and far from having completed the social adjustments it has set for itself. The Economic
and Monetary Union set up in 1999 between 11 Member
States, and now enlarged to include 12, is only in its early
stages and will considerably extend the integration process
between national economies. In addition, the EU 15 agreed at
the Lisbon European Council in March 2000 to speed up their
structural reforms so as to adjust their economies to the new
competitive challenges, and they confirmed this commitment
at the Stockholm European Council of March 2001.

2.6.
The Committee has focused its thinking on three key
issues directly linked to the preliminary comments set out
above:
—

the challenge of effectively taking on board the acquis;

—

the challenge of more effective support measures;

—

the challenge of preparing for new cohesion in an
enlarged Union.

3.2.1. Incorporating the acquisinto national legislation will
be complicated by the number of applicant countries, their
geographical diversity, their different development levels and
their social requirements.
3.2.1.1. The number of applicant countries is high: the
European Union is today negotiating simultaneously with
twelve applicant countries; in addition a thirteenth country,
Turkey, was officially recognised as an applicant country at
the Helsinki European Council in December 1999 (even if the
launch of accession negotiations with this country remains
subject to compliance with the political criteria set out in
Copenhagen).
3.2.1.2. There is considerable geographical diversity
amongst the candidate countries: there are pronounced differences in population size (from 400 000 inhabitants in Malta
to 38,7 million in Poland and 64,3 million in Turkey). There
is also regional diversity: ten applicant countries belong to
central and eastern Europe (Poland, Hungary, the Czech
Republic, Slovakia, Estonia, Lithuania, Latvia, Slovenia, Romania and Bulgaria) and three to the Mediterranean area (Cyprus,
Malta and Turkey).
(1) Conference entitled ‘Towards a partnership for economic growth
and social rights’ held at the Economic and Social Committee
from 14 to 17 November 2000.
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3.2.1.3. There are major differences in development levels,
with an average standard of living in the applicant countries
of only about 40 % of the Community average: although the
total population of the thirteen applicant countries
(170 million inhabitants) amounts to 45 % of the population
size of the Union of 15, their GDP is in statistical terms only
6,7 % of the EU’s GDP and the differences between the
applicant countries themselves are very pronounced (a differential higher than 1,3 between the applicant countries).
3.2.1.4. Accession has implications for society: the economic integration of the applicants into the EU will entail
radical changes within these countries, affecting fundamental
aspects of the economy and economic management, economic
agents (businesses, employees and consumers) and the administrative and judicial institutions. Although the current negotiations give the parties an opportunity to agree on the rules
and the arrangements for applying them, they have a lesser
impact on economic and social development and on the
administrative, judicial and social changes (‘institution building’) necessary for adopting the acquissuccessfully. All elements
of civil society must be involved in the reforms.

C 193/63

tiveness of the state economies (as with the integration of the
East German economy), creating in most of these countries
strong inflationary pressures, sharp drops in productivity and
an increase in unemployment.

3.3.1.1. However, these difficult beginnings were followed,
particularly in those countries which speeded up the reform
process and redirected their trade flows, by a clear upturn once
the positive effects of restructuring and private investment had
trickled through. One sensitive area in most of the applicant
countries is still unemployment which has inevitably risen as
a result of economic restructuring: one priority is to improve
the labour market’s response to growth-related developments,
which will significantly help to keep unemployment down;
this is already happening in those applicant countries which
have advanced furthest down the road to reform such as
Hungary and Slovenia.

3.2.2. On the other hand, other factors ought to help
facilitate the incorporation of the acquis:

3.3. Basing the approach on current progress

3.3.2. The Commission’s report published on 8 November
2000 instances several examples of progress in improving
economic performance, productivity and employment in the
private sector. According to this report Cyprus, Malta, Estonia,
Hungary, Poland, the Czech Republic and Slovenia are today
market economies which are ready to join the European Union
in the near future, subject to a range of — generally positive
— comments on the situation in each of these countries.
Latvia, Lithuania and Slovakia are also deemed to be viable
market economies and should be ready to join in the medium
term, subject to the current reforms being extended. On the
other hand, Bulgaria, Romania and Turkey still have to further
develop or even launch reforms in order to meet the economic
criteria for accession at some future, as yet unspecified,
stage (there are prior political criteria for Turkey which will
determine when negotiations start). Overall, the progress noted
by the Commission means that for seven and perhaps ten
applicant countries there is a prospect of accession in the near
future, probably as of the year 2004 for the best placed
amongst them.

3.3.1. A long adjustment process in the applicant countries’
economies has already been unfurling since the launch of the
pre-accession process agreed in Essen in 1994, with the Europe
agreements, the partnerships for accession and the preaccession instruments (Phare programmes — institutional
capability and investment aid; ISPA — environmental and
transport infrastructures; and Sapard — agricultural and rural
development), and the involvement of applicant countries in
several Community programmes. The aim was to speed up the
development of a market economy in these countries able to
cope with competition in the single market and in the external
trade of a European Union open to the rest of the world.
Initially, converting the countries of central and eastern Europe
to a market economy was done under conditions which
revealed accumulated underdevelopment in the competi-

3.3.3. In addition to economic growth, which was last
year assessed overall at around 4 % annually, progress was
particularly clear in the increase in trade with the EU: this has
grown at an annual rate of 20 % since 1993 and has increased
threefold; it currently averages 60 % of the external trade of
these countries (a percentage equivalent to that of the EU 15
in intra-Community trade). The applicant countries have
become the second trading partner of the EU after the United
States. This trade is still hallmarked today by a strong surplus
for the EU, more than EUR 25 thousand million in 1999 i.e.
nearly a quarter of all Community exports to these countries.

3.2.2.1. For the most part, the applicant countries have
markets of a limited size, which may make it easier for them
to change.
3.2.2.2. Community investments in these countries have
mushroomed, thus helping to export a common EU system of
references and to disseminate this fairly widely (through subcontracting, etc.).
3.2.2.3. Legal monitoring of the adoption of the Community acquis can at last be based on clear and measurable
Community criteria, which makes it easier to assess the
situation.

C 193/64

EN

Official Journal of the European Communities

3.3.4. The following evaluations and recommendations by
the Committee, mainly based on its hearings of sociooccupational representatives from the applicant countries, are
grouped together according to the main points arising. They
must of course be seen in the light of the diversity of situations
in the applicant countries.
3.3.5. The Committee notes that progress in trade has been
based on several positive developments in most of the
applicant countries, inter alia:
—

acceptance of the process of change and adjustment to
the single market;

—

stronger trade, trade union and consumers’ organisations;

—

a new business and management culture going hand in
hand with productivity gains;

—

a sharp increase in foreign investment;

—

modernisation of infrastructures and the production
apparatus;

—

development of the services sector (banks, insurance,
commerce, audiovisual);

—

increased cooperation on technical standardisation.

3.4. Endeavouring to tackle the main problems
3.4.1. The Committee’s questionnaires and auditions have
meant that it is possible to highlight several instances of
problems and delays in the applicant countries; these are set
out below. The list in no way implies, however, that all these
problems exist in each of the applicant countries. Given the
progress already made or under way in the applicant countries,
it is only those countries which are the furthest behind on the
path to accession that are still experiencing the majority of
these problems. This should be borne in mind when interpreting the data. The Committee’s hearings have indicated that
— over and above the general difficulties and costs associated
with meeting standards — the principal problems are:
3.4.1.1. insufficient modernisation of structures (production apparatus, workforce training and qualifications, the
financial system, distribution networks, administrative and
judicial systems and transport and communications infrastructure;
3.4.1.2. delays in legislative adjustment (restrictions on
capital movements, compatibility with technical and accounting standards, shortcomings in intellectual property and
industrial property rules, environmental protection and problems caused by the expansion of the black economy).
3.4.2. The problems mentioned most often by the socioeconomic players in the applicant countries are:
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3.4.2.1. in general terms: inadequate competitiveness in the
face of increased competition, the complexity of applying
Community legislation, the limited level of Community aid,
the difficulties businesses experience in expanding, particularly
SMEs (lack of capital and access to credit);

3.4.2.2. in the trade sphere: deficits in trade with the EU
and also restricted access to the EU markets for agricultural
products despite the more open market;

3.4.2.3. in the social sphere: adjustments needed to the
workforce, where there is often a surplus of labour in farming
but not enough in other sectors; concerns that skilled labour
might leave; and problems in establishing, adjusting and
properly running social welfare systems.

3.4.3. The concerns mentioned most often by the socioeconomic players in the European Union are much more
pronounced amongst those exporting to the applicant
countries than amongst those investing in these countries.
They are:

3.4.3.1. in general terms: problems of legal uncertainty
and the institutional capacity of the applicant countries’
administrations (relating to bureaucratic procedures and the
absence of legal remedies, competence and independence of
supervisory authorities, recurrent customs protection, ineffectiveness of some regulatory, standardisation and certification
bodies, mutual recognition difficulties, fraud and corruption);

3.4.3.2. in the economic sphere: the complexity and level
of taxation; persistent non-tariff barriers and technical and
administrative barriers to trade; a lack of transparency in
privatisation programmes; a lack of predictability in the legal
and fiscal framework; and partial, albeit limited, maintenance
of price regulation;

3.4.3.3. in connection with competition policy: some
restrictions on the freedom of establishment, restrictions on
location (authorisation to set up businesses, branches); property purchase restrictions (although these can be overcome by
setting up subsidiaries); the level of State aid in some sectors
facing adjustment and competitiveness problems; failure to
open up public procurement; abnormal competition (price
dumping — which is still relatively limited however in view of
the open procedures, non-compliance with environmental
standards, illegal work).

3.5. Targeting the remaining adjustment priorities

3.5.1. The Committee’s hearings indicate that priority areas
for the applicant countries are:
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3.5.1.1. in general terms: consolidation of progress already
achieved (economic management, productivity, quality of
goods and services, enterprise culture; consumer education),
with the direct involvement of civil society;
3.5.1.2. in economic policy terms: consolidation of macroeconomic stabilisation; abolition of barriers to trade in goods
and services; continuing and speeding up privatisation; further
price liberalisation; tax reforms to support the market economy; compliance with monetary discipline; a reliable system
for the protection of intellectual and industrial property;
support for SMEs; further transposition of European standards;
certification and mutual recognition; and environmental protection;
3.5.1.3. in connection with public administration: bolstering the reform of the State, the administration, the judicial
system and competition policy; acceptance of OECD and
Council of Europe rules for combating corruption (civil and
penal conventions);
3.5.1.4. in connection with economic structures: strengthening independent and representative trade bodies; modernisation of industrial, commercial, financial and agricultural
structures (with new reciprocal trade concessions); adjustments
to transport, energy and telecommunications infrastructures,
particularly across borders between applicant countries and
the EU;
3.5.1.5. in the social sphere: transposition of Community
social legislation; steps to build up social dialogue; and
combating the black economy.

4.

The challenge of more effective support measures

4.1.
Support for bringing applicant countries’ economies
up to standard will require efforts to adjust the approach,
based on four key areas: refocusing Community aid, stepping
up training action, improving evaluation reports, and advance
involvement in some Community policies.

4.2. Optimising Community aid

4.2.1. Community aid programmes for the 2000-2006
period in Agenda 2000, adopted in Berlin in March 1999, still
have a Community budgetary ceiling set at 1,27 % of GNP.
They have earmarked for this period around EUR 20 thousand
million for pre-accession instruments and around
EUR 50 thousand million for new member countries as of
2002. Whilst these are significant amounts, such aid will not
be enough on its own to finance the development needs of the
countries concerned and to enable them to catch up with the
rest of the EU.
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4.2.2. The European Union should not consider itself to
have discharged its responsibilities for providing financial
support to applicant countries merely because it has adopted
Agenda 2000: to the Committee’s mind, the main thing is to
target Community intervention on support for an effective
market economy, by priming and promoting private investment, which is the only factor capable of raising the resources
needed. To achieve this, the Committee would highlight several
requirements:

4.2.2.1. firstly, it is vital to step up partnership with sociooccupational operators in national programmes for adjusting
to the acquis and for using Community aid, by ensuring
consultation at all stages: planning, implementation, followup and evaluation;

4.2.2.2. there must be stricter monitoring of the impact
of aid on economic development, especially by using this
partnership with socio-occupational agents;

4.2.2.3. the business environment must be modernised,
inter alia by speeding up the reform of public administrations
and ensuring that the courts are qualified, effective and
independent (warranting the development of twinning projects
already launched between Member States’ and applicant
countries’ national administrations);

4.2.2.4. support programmes should promote transnational aspects more, boosting regional cooperation amongst
the applicant countries;

4.2.2.5. developing public/private partnerships would
appear vital, in particular for trans-European infrastructure
networks (cf. transport, energy, telecommunications and the
environment);

4.2.2.6. in addition to checking that Community aid complies with competition rules, it is important to ensure that
conditions are genuinely attached to Community aid, taking
account of a) common rules, b) legal certainty in respect of
people, goods, transactions and investment, and c) stronger
mechanisms to combat irregularities, fraud, corruption and
the black economy;

4.2.2.7. lastly, it is especially necessary to secure the
development of a strong, closely monitored financial and
banking system.
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4.2.3. It would also be valuable to facilitate twinning
between Community aid and national Member State aid to
boost the impact of financing on some projects; this would be
a way of offsetting the limited level of Community aid and
concentrating European aid, be it EU or national, more on
certain priority projects.

4.2.4. Lastly, the Committee would stress the need to work
out in the long term a way of reducing rather than increasing
non-repayable aid, leading to an overall reduction in public
aid for the European economy: such public aid should
therefore be flanked by soft loans, preferential interest rates,
loan guarantees and capital participation, with better coordination between aid from the Funds and loans from the
European Investment Bank, banks and the finance sector.

4.3. Stepping up training action

4.3.1. Bringing the applicant countries up to scratch in this
area will also require a major training effort, in which the
Member States’ socio-occupational operators will play a key
role by developing cooperation and mutual assistance agreements with their counterparts in applicant countries, informing
them of their rights and obligations vis-à-vis the acquis and
providing them with back-up to adapt to their specific needs.

4.3.2. These training actions by socio-occupational players
and the social partners, which have already begun with
Community support, especially from the Phare programme,
should be further expanded by sending experts on mission,
training courses and exchanges. They should help incorporate
all the adjustment factors, including:
—

support for a legislative and judicial framework favourable to private initiative;

—

dissemination of the same management yardsticks;

—

learning how to turn European legal tools to good use,
such as the European patent, the Community trademark
and EC certification;

—

the development of mutual recognition agreements;

—

the promotion of social dialogue.

4.4. Improving the evaluation reports

4.4.1. The inventory of the Community acquis incorporated
into national legislation is dealt with in the annual reports
compiled by the European Commission after direct consul-

10.7.2001

tation with the governments of the applicant countries, the
last one having been presented on 8 November 2000.

4.4.2. The ECOFIN Council agreed in November 2000 also
to discuss some particularly important aspects of economic
policy in the applicant countries, especially their economic
programmes and finance policies to bring them ever closer to
European Union practice (economic forecasts, notification of
aggregates, stability of public finances, etc.). The Committee
welcomes this initiative, which will also enable the applicant
countries to be associated more closely with the Cardiff process
on strengthening the economic fluidity of the single market
and adapting the service and capital markets.

4.4.3. Moreover, the Committee underlines that its meetings with socio-occupational representatives in the applicant
countries frequently elicit direct assessments of what is happening in the field in these countries — quite different from
the official reports, particularly on the following points: the
stage reached in reforms and progress made, implementation
of new legislation, delays in adopting the acquis, problems of
competition, and possible obstacles to the single market. The
debate on accession to the European Union — its progress,
arrangements and conditions — must be carried to the heart
of civil society by means of a permanent dialogue with its
organised representatives. The Committee therefore recommends that henceforth the socio-occupational operators be
directly involved in compiling these reports so that a better
assessment can be made of the real situation in terms of
the stage reached in reforms and progress made, actual
implementation of new legislation, local obstacles, etc.

4.4.3.1. In the same spirit the European Commission
should ensure that the evaluation reports incorporate the
analyses and recommendations from the annual conferences
organised by the Economic and Social Committee with the
socio-occupational representatives from applicant countries
and from the bilateral joint consultative committees (JCC)
established with a number of these countries. Moreover, the
public authorities in the applicant countries which have not
yet proposed setting up a JCC should do so shortly.

4.5. Involving the applicant countries as of now in certain common
policies

4.5.1. It would be valuable to speed up the operational
preparations of the applicant countries by involving them
from the pre-accession stage onwards in the implementation
of common policies, seeking to ensure that some limited —
but real — areas affected by accession function smoothly as of
now. This would help speed up negotiations as well as
the definition of target accession deadlines for each of the
countries.
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4.5.2. A good example of this approach is provided by
the Commission’s recent signature of mutual recognition
agreements for industrial products (PECA — Protocol to
the European agreement on Conformity assessment and
acceptance of industrial products) with Hungary, the Czech
Republic and Latvia. These agreements ought to be extended
to other applicant countries.

4.5.3. Another case in point is the now agreed full involvement of applicant countries in the European research area,
particularly in the 6th framework programme.

4.5.4. Moreover, the Committee supports the European
Commission’s proposal which it had itself formulated in a
previous opinion on the impact of enlargement on the single
market, namely to extend the coordination centres and ‘single
market’ contact points already established in each of the
15 Member States to the applicant countries, in order to help
sort out on a bilateral basis any outstanding obstacles to
mutual trade.

4.5.5. Such a cooperative approach could also apply to
Community customs policy, since the majority of the new
applicant countries will, when they enter the European Union,
have a border with a non-member state.

4.5.6. The Committee also supports the proposals submitted by the Commission in January 2001 designed to allow the
applicant countries to join the European Environment Agency
as of 2001.

4.5.7. The Committee would also draw attention to the
need to provide for the possibility of the applicant countries
being associated with the Community patent as soon as it is
adopted by the EU, even before these countries join the Union
(without such involvement complicating the adoption of the
Community patent by the 15 in any way). Going ahead with
the Community patent with the applicant countries excluded
from its benefits would prevent these countries being taken
into account in any new patent issued. It would prove
impossible to include them subsequently in Community
patents issued before their accession because of the restrictive
rules on intellectual and industrial property rights, which do
not permit the subsequent addition of other countries to the
list of those countries for which the patent was delivered in
the first place. For a large number of Community patents such
a situation would create a division within the single market at
a time when it is in the process of enlarging; this would be
quite a variance with the legitimately expected advantages of
such patents.

4.5.8. Lastly, the Committee supports the applicant
countries’ involvement in the European Union’s objectives in
international trade negotiations; this warrants close cooperation between these countries and the Commission so as to
boost the European Union’s clout on the international scene.

5.
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The challenge of preparing for new cohesion in an
enlarged Europe

5.1.
Enlargement will noticeably change the European
Union’s internal cohesion at a time when it is committed to
more far-reaching integration; this is at present far from being
achieved. The quest for optimal cohesion will be complicated
by delays and differences in development in the applicant
countries, which most of them will only be able to partially
make up by the time they actually join. Such problems will
largely persist during the first few years, if not the first few
decades following accession. An enlarged Union will therefore
have to live with considerable differences in the economic
levels of its Member States and regions and will have to find
ways not only to adjust to this but also to gradually correct
the imbalances. Neither the Agenda 2000 adopted in Berlin
1999 nor the Treaty reform resulting from the Nice agreement
in December 2000 will be enough to reconcile enlargement
with greater integration, unless it is part of a more overall
framework of reorganisation. New action should therefore be
undertaken, fully involving the applicant countries, to simplify
Community regulations, coordinate national government
action on joint tasks, consolidate EMU and strengthen Europe’s
competitiveness.

5.2. Simplifying Community regulations

5.2.1. The applicant countries’ incorporation of the acquis
into national legislation is complicated by the great complexity
of Community rules and regulations. Although the European
Union ought to lead to simpler regulations in Europe, nowadays it continues to introduce provisions which are too
complicated for users, too uncoordinated — if not actually
inconsistent — to form a genuinely coherent whole and too
close to existing national laws to genuinely harmonise them.

5.2.2. For their part, Member States are not being strict
enough in applying the common regulations, constantly
accumulating delays in transposing legislation and increasingly
entering into legal disputes with the Commission and the
European Court of Justice. The 15 Member States are in this
way now showing a bad example to the applicant countries.

5.2.3. Efforts therefore have to be made to tighten up on
the effectiveness of Community intervention by improving the
relevance and quality of regulations and being stricter in
ensuring that they are applied. What is needed is to consolidate
the long-term operation of the single market by making it
easier for applicant countries to take on board the acquis and
by minimising disputes.
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5.2.4. In an opinion issued in October 2000 (1), the Committee issued its views on the need to undertake a multi-annual
programme for simplifying rules, including codes of conduct
for the institutions and Member States themselves — the
Committee having shown the way by adopting its own code;
such a programme should likewise include closer dialogue
with representatives of users of the regulatory measures,
independent assessment of the impact of Commission projects,
and a systematic examination of possible alternatives to
regulatory measures, through voluntary undertakings, contractual agreements, self-regulation and co-regulation between
the professional partners concerned and effective follow-up
methods (scoreboards and annual reports), by promoting
comparative benchmarking of best practice.
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need for the Commission to intervene could warrant the
establishment of Community inspections, particularly for
monitoring and cracking down on Europe-wide fraud.

5.3.4. As regards customs, the Committee would draw
attention to the need for identical procedures at the Union’s
external borders, following the abolition of intra-Community
checks. This could warrant moving beyond the stage of closer
cooperation between national administrations and aiming for
genuine unification of European customs from enlargement
onwards, under a single Community administration.

5.2.5. The Committee would like the applicant countries to
be involved in this programme for simplifying rules by
themselves adopting codes of good conduct and promoting
formal dialogue between the economic and social partners.
5.4. Consolidating EMU
5.3. Coordinating national administrations

5.3.1. The Committee would stress that this simplification
of legislation should be backed up by stricter checks and better
transposition of EU regulations into national law, under
conditions which allocate more responsibility to the Member
States. The European Commission alone will not be able to
manage an enlarged single market properly at a time when
safety requirements and checks will have to be stepped up.

5.3.2. The Committee is therefore favourable to the direct
involvement of the Member State governments in reinforcing
the various on-the-spot checks, by adopting common methods
which would have to be approved by the Commission. The
applicant countries will have to be asked to become involved
in these projects, which will be the best way of learning in
preparation for their future accession. In this way synergies
can be developed between national governments acting in
accordance with single market interests, along the lines of
Single Market Coordination Centres recently set up in each of
the 15 Member States. This approach will have to be applied
in such areas as competition policy, environmental protection,
product and food safety, health and safety at work and
measures to counter fiscal and commercial fraud.

5.3.3. The Commission would have to focus again on
closely monitoring the proper operation of these decentralised
checks. It would have to be empowered to intervene directly
to offset any failings in national administrations in this
connection. Faced with the prospect of a Union of 30 members, all with quite different national administrations, the

(1) ‘Simplifying rules in the single market’, OJ C 14, 16.1.2001, p. 1.

5.4.1. Economic and Monetary Union, fully integrating the
economies of Member States participating in the euro, is
reaching the stage of being able to take up the challenge of
consolidating economic and social cohesion in an enlarged
Europe. It will have to bolster greater economic integration
throughout the enlargement process and gradually — and
inescapably — draw the new EU members in towards EMU.

5.4.2. The Committee stresses the need to strengthen
economic coordination in the ECOFIN Council. The Eurogroup
will be required to act as the driving force and will have to
organise itself to meet this challenge. Over and above the
ministers for economic and financial affairs, other Council
meetings such as the Social Affairs Council will also have to
incorporate all the new consequences of the euro into their
debates and decision-making.

5.4.3. The ECOFIN Council should encourage the applicant
countries to lay down the legal and economic basis for their
future participation in EMU, particularly by undertaking
structural reforms to this end (such as the independence of
central banks, which has already made considerable progress).
The Committee recommends that the applicant countries
undertake — as of their accession — to join the European
Exchange Rate Mechanism (ERM2), which succeeded the EMS
and which will provide a solid basis for trade stability within
an enlarged single market and will constitute a first — and
incidentally mandatory — step towards their subsequent
participation in EMU.

10.7.2001

EN

Official Journal of the European Communities

5.5. Working together to boost Europe’s competitiveness
5.5.1. A brief was agreed on at the Lisbon European
Council in March 2000 to boost Europe’s competitiveness by
securing major structural adjustments in the Member States.
This brief should be implemented with all the necessary
determination so as to boost the competitive capacity of
businesses, encourage innovation, keep collective costs and
public expenditure in check, improve the operation of the
labour market, boost employment levels and guarantee the
sustainability of social welfare schemes.
5.5.2. The Committee recommends that the applicant
countries be involved in the objectives laid down in Lisbon
and in the annual evaluation reports issued at the spring
European Council meetings, for:
—

boosting the competitive capacity of businesses, encouraging innovation, keeping collective costs and public
expenditure in check, improving the operation of the
labour market, boosting employment levels and securing
the modernisation of social welfare schemes;

—

promoting comparative benchmarking of best practices.

The Committee welcomes the fact that the March 2001
Stockholm European Council explicitly expressed an interest
in this type of involvement.
5.5.3. Such involvement will encourage these countries to
speed up their reforms and will create a certain synergy, not
only amongst themselves, but also between them and the
15 current Member States. Each applicant state will then have
the opportunity, above all in areas where it has undertaken
new reforms with new resources and a strong will to succeed,
such as opening up the economy and innovation, to keep up
with the 15 current Member States in adjusting competitiveness, and even to match the best amongst them.

6.

Conclusions

6.1.
Basing its approach on the discussions it has carried
out with the socio-occupational representatives from the
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candidate countries, the Committee, in the run up to enlargement, stresses the need to (i) bolster these countries’ efforts to
incorporate the Community acquis effectively into their
national legislation, (ii) make the European Union’s support
measures more effective and (iii) step up preparations for new
economic cohesion in an enlarged Union.
6.2.
The Committee notes that the Member States and the
applicant countries will henceforth be part of the same
community. This warrants permanent, effective support from
the European Union and its socio-occupational players for the
efforts which the applicant countries will have to undertake
and step up in every area to comply with the necessarily strict
accession conditions required to reach the — albeit still
incomplete — level of integration attained by the Union.
6.3.
The Committee also notes that it would be quite wrong
to think that, following the preliminary decisions of the
European Union regarding Agenda 2000 and then the Treaty
reform, these adjustments are only a matter for the applicant
countries. Preparations for the enlarged Europe will, on the
contrary, require in-depth adjustments by the European Union,
over and above the agreed budgetary and institutional reforms,
to adapt to the new effects of such an enlargement.
6.4.
The Committee feels that this double challenge for
both applicant countries and Member States must be seen as a
unique opportunity to launch an in-depth renewal of European
Union where all parties will benefit, in that as they will secure
the economic competitiveness and social progress of a bigger
and stronger Europe.
6.5.
For this reason, the Committee is launching an appeal
for the European Union to undertake an ambitious and
coherent multiannual programme as of 2001 in preparation
for enlargement in order to increase the effectiveness of the
support methods for the applicant countries, while already
establishing the right conditions amongst the 15 for preserving
cohesion in an enlarged Europe. Such a programme should
involve the Member States and the applicant countries and
entail front-line involvement for the economic and social
players in civil society. The target should be to complete the
programme before the end of the current Parliament and
Commission mandates.

Brussels, 25 April 2001.
The President
of the Economic and Social Committee
Göke FRERICHS
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Opinion of the Economic and Social Committee on the ‘Second Report on Economic and Social
Cohesion’
(2001/C 193/15)
On 25 January 2001 the Economic and Social Committee, acting under the third paragraph of Rule 23(3)
of its Rules of Procedure, decided to draw up an opinion on the ‘Second Report on Economic and Social
Cohesion’.
The Section for Economic and Monetary Union and Economic and Social Cohesion, which was
responsible for preparing the Committee’s work on the subject, adopted its opinion on 9 April 2001. The
rapporteur was Mr Christie.
At its 381st plenary session of 25 and 26 April 2001 (meeting of 25 April), the Economic and Social
Committee adopted the following opinion unanimously.
1.

Introduction

1.1.
The Second Report on Economic and Social Cohesion
marks the beginning of the discussion phase on the future of
the EU’s cohesion policies after 2006. By then, EU membership
will have increased by up to ten new countries from central
Europe. The hypothesis underpinning the Second Cohesion
Report is a Union of 27 member states, and in it the
Commission addresses the challenges which this presents to
the Union’s cohesion efforts.

1.2.
It is evident from the data reported in the Second
Report that the challenge which enlargement poses to intraEU cohesion efforts is considerable. With few exceptions, the
candidate countries from central and eastern Europe currently
record per capita income levels which are considerably below
(less than one half of) the current EU average. At the same
time, these countries are characterised by economic and social
infrastructures which are inadequate for the needs of a modern
market economy. It is inevitable that enlargement will, in the
context of the EU’s commitment to ‘reducing disparities
between the levels of development of the various regions and
the backwardness of the least favoured regions or islands,
including rural areas’ (Article 158), pose a massive challenge
to the cohesion policies.

1.3.
However, as the Second Cohesion Report makes clear,
enlargement is not the only challenge facing the cohesion
effort. A range of other economic, social, and territorial
changes are affecting the EU 15 (internal policy reforms,
economic and monetary union, financial considerations, etc.)
and raise important questions for the future orientation of
cohesion actions. Although the Union’s cohesion actions are
more or less settled for the period up to 2006, the Commission
surely is correct in its suggestion that the debate surrounding
cohesion policies post-2006 should begin with the publication
of this Second Cohesion Report.

1.4.
In commenting on the Second Cohesion Report, the
Economic and Social Committee has divided its work into two
parts. The first part, provided by this Opinion, considers the

broad principles of Community Cohesion actions post-2006,
and focuses on the questions which the Commission suggests
need to be addressed in preparation for policy post-2006. This
will provide the basis of the ESC contribution to the Cohesion
Forum to be convened by the Commission on 21 and 22 May
2001. The second part of the ESC work is to be presented in a
further, and a more detailed Opinion, which will review the
information and analysis presented by the Commission in the
Second Cohesion Report.

2.

The Role of Cohesion Policy

2.1.
The Second Cohesion Report sets out very clearly the
challenges that enlargement will pose to the cohesion efforts
of the European Union. Since the adoption of the Single
European Act, achieving a greater measure of economic and
social cohesion has been a fundamental principle of the
European Union, and considerable resources have been assigned to achieving this objective. Although challenging,
designing a cohesion policy to meet the needs of a European
Union of 27 countries should not diminish the Union’s
commitment to strengthening economic and social cohesion,
or providing support for the economic development efforts in
all the Union’s disadvantaged regions, as explicitly framed in
Article 158. In the light of the new challenges enlargement
poses, the Committee considers it is essential that the debate
about to begin concerning the future of cohesion policy is
conducted within the context of realising these objectives.

2.2.
Undoubtedly much of the debate on the future of
cohesion action will focus on the resource implications this
has: how much will cohesion policy cost and how will any
additional expenditure be financed? These are important
economic and political questions. However these questions
should not be permitted to mask the significant economic
gains that accrue — both directly and indirectly — from
improving the economic prospects and performance of the
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Union’s disadvantaged regions. While cohesion policy delivers
economic and social gains well beyond the confines of the
recipient regions, it must also help to boost the competitiveness
of the Union as a whole. This objective will only be achieved
if cohesion policy is firmly targeted at the economic and social
development of the areas concerned, and thereby strengthens
the economic capacity of the Union as a whole.

2.3.
As the Second Cohesion Report demonstrates, the
Cohesion actions have, since 1988, resulted in a significant
narrowing in economic disparities within the European Union.
In the three least prosperous Member States (Greece, Spain
and Portugal), per capita average income has risen from 68 %
of the EU average in 1988 to 79 % of the EU average in 1999;
a reduction of a third in the initial gap. This represents a
substantial improvement for the poorer Member States, and
demonstrates the importance that cohesion actions have had
in the past, and will continue to have in the future.

2.4.
The Structural Funds have also played the key role in
stimulating economic transformation outside of Objective 1
regions — that is, in the declining industrial regions, and the
rural and peripheral regions and provided support for human
resources in accordance with Objective 3 (formerly Objective 4). Although the exact impact of these measures is difficult
to quantify, their qualitative effect has been considerable. This
is because the regional economic development process which
has to be followed in order to qualify for EU cohesion support
has itself been a primary catalyst for improving the economic
performance in many regions. It has required Member States
to adopt an approach to regional economic development at
the core of which are concentration of effort, programming
interventions, partnership, and additionality — an approach
that may not otherwise have been followed and which has
been a source of significant economic and social benefits. In
this way EU cohesion actions have been a clear source of
‘added value’ in the economic transformation in the declining
industrial regions, and the rural and peripheral regions.

3.
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preserving the European model of society. The cohesion
actions reflect and reinforce that model of society; one in
which both equality of opportunity and the provision of basic
social guarantees through the operation of national and Unionwide public policies, represent core social and political values.
These actions are aimed principally at promoting opportunities
in the disadvantaged regions — regions whose relative economic disadvantage may well be increasing as both global and
Union-wide forces of economic integration intensify, and as
the pace of technological and social change increases. As
the Second Cohesion Report acknowledges, these forces
collectively have a tendency to produce an uneven spatial
distribution of economic activity, with regions closest to the
market ‘core’ benefiting most, and those on the economic and
geographic ‘periphery’ benefiting least — if at all. In large
measure, the role of the Union’s cohesion efforts has been
to assist the disadvantaged regions counter the potentially
economically harmful and socially divisive consequences that
accompany the process of economic integration.

3.1.2. Enlargement will pose fundamentally new economic,
political, and policy challenges to the Union’s cohesion efforts.
As is clear from the Second Cohesion Report, the regional
economic development needs within the candidate countries
are considerable. If these challenges are to be met, the Union
has to respond with sustained and targeted cohesion actions
that are tailored to the specific economic development needs
of the acceding countries. Particular attention should be given
to promoting the role of women in employment.

3.1.2.1. Moreover, the Commission should examine new
— and innovative — arrangements to meet the cohesion
challenges posed by enlargement. For instance, there may be
considerable scope in pursuing closer linkages between actions
under the EU Structural Funds, investment loans from the
European Investment Bank, and capital available from the
private sector. These links offer possibly considerable potential
for synergy which could produce greater productive investment activity within the candidate countries than otherwise.

Specific Themes

3.1. The role of cohesion policy in an enlarged Union of 27 Member
States in a world of rapid economic and social change

3.1.1. Cohesion policy since 1988 has been a central plank
in the European Union’s drive towards the construction of an
‘ever closer union’ between its citizens. It is the view of the
Committee economic convergence between the regions of the
Union through active policy interventions is essential in

3.1.3. At the same time, the Union’s cohesion actions must
continue to address regional problems which persist in the
current EU 15 Member States. Although these actions have
recorded considerable success over the period since 1988,
support from the cohesion policies is likely to remain a
key element in the economic development of disadvantaged
EU 15 regions after 2006. However, just as cohesion policy
towards regions in the candidate countries should be designed
to meet the particular development needs of those countries,
needs which may be specific to their economic and social
circumstances, so too should cohesion support to EU 15
disadvantaged regions after 2006 be adapted to meet their
requirements and priorities at that time — requirements and
priorities that may be different from those assisted under
current cohesion actions.
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3.1.4. Many lessons have been learned regarding the effectiveness of the cohesion actions over the period since 1988,
and successive cohesion regulations have been adjusted to
reflect these lessons. In the context of the challenges confronting the Union, it is important that future cohesion policy
reflects the lessons of the past: that it embodies best-practice
as shown by past results; and that Regulations governing
cohesion policies are framed accordingly. As one element in
this, we urge the Commission to continue to develop and
improve its techniques for monitoring the effectiveness of
interventions made under the framework of the Structural
Funds.

3.2. Cohesion in the context of other Community policies

3.2.1. It is essential that all Community policies should, as
far as is practicable, be congruent in terms of their objectives.
Otherwise policy in one area will need to adjust in order to
correct problems created by policy decisions made elsewhere.
There has to be proper coordination of policy decisions, and it
is therefore important that EU cohesion actions and other EU
policies are mutually consistent. Nonetheless, inevitably there
will be tensions between different policies. For instance,
although — as the Second Report notes — macroeconomic
stability helps to achieve economic convergence at the national
level, it is possible that, on occasion, constraints imposed on
national fiscal policies in pursuit of stability (e.g. through the
operation of the Stability and Growth Pact) will make it more
difficult for governments to finance policies aimed at achieving
economic convergence at the regional level. Similarly, although
the internal market has — and will continue to — delivered
benefits across the Union as a whole, it may contribute to
emergence of a core-periphery pattern of economic development at the Union level.

3.2.2. Conflicts between objectives of different EU policies
may become even more acute. There is, for instance, considerable anxiety within rural and fishing communities that current
reforms to agricultural and fisheries’ policies will create
significant economic and social problems within their respective communities. Not only will these reforms have adverse
effects in specific EU 15 regions, without question, they also
will contribute to regional problems in the candidate countries.

3.2.3. It is accepted that developments across these policy
areas are required to achieve improvements in competitiveness,
environmental standards and productivity levels from which
the EU as a whole benefits. Moreover, specific reforms — e.g.
in the CAP — are necessary to meet the EU’s international
obligations. It would be both misguided and inefficient for the
EU to avoid certain policy decisions solely for reasons of their
effect on cohesion. At the same time, it is surely correct to
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suggest that those benefiting directly from the policy reforms
taking place at the EU level — including enlargement —
should be prepared to compensate those regions that are
absolutely or relatively disadvantaged by the same policy
reforms, by increasing their financial contribution to the EU
cohesion efforts.

3.3. Cohesion in the context of national economic policies

3.3.1. Domestic policies in Member States play a crucial
role in shaping the general environment which will influence
significantly EU regional economic prospects. It is, therefore,
important that Member States recognise the regional impact
which their economic policies have, and ensure that —
wherever possible — domestic policies are reinforcing rather
than undermining regional economic convergence. A persistent theme in Commission regional studies has been evidence
that regional economic convergence has been occurring at the
level of the EU, but that regional economic divergence has
been occurring at the level of the Member State. Much of this
must reflect the adverse regional impact of domestic economic
policies. The Committee proposes that, in the forthcoming
review, closer attention be given to the regional impact of
domestic economic policies and that provisions be made to
take into account regional economic effects, where this does
not already occur, in the preparation of domestic economic
policies.

3.4. The reform of Cohesion Policies in preparation for enlargement

3.4.1. Preparing the cohesion policies in anticipation of
enlargement represents a key challenge over the period up to
2006. In this section we focus on specific issues raised by the
Commission for consideration. We will develop these points
more fully in the next stage of our deliberations.

3.4.2. F u n d a m e n t a l P r i n c i p l e s o f C o h e s i o n
Actions

3.4.2.1. It is the view of the Committee that the fundamental principles that have underpinned the operation of cohesion
actions since 1988 must continue to form the basis of cohesion
actions after enlargement — concentration, programming,
additionality and partnership. In each of the previous programming periods, these principles have made a positive contribution to the success of the Structural Funds in achieving their
objectives. Indeed, in the context of enlargement we urge the
Commission to investigate arrangements that might strengthen
the effectiveness of these principles.
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3.4.3. F i n a n c i a l i m p l i c a t i o n s o f E n l a r g e m e n t

3.4.3.1. Extending EU cohesion policies to meet the obligations that will arise in an enlarged Union will require an
increase in the financial resources assigned to these policies.
Whilst the Committee acknowledges that an increase in
cohesion spending is likely to bear most heavily on the
richer Member States, increasing the cohesion budget is an
unavoidable consequence of enlargement. However, it is also
true that enlargement offers economic benefits to all Member
States — especially to the dynamic economies located at the
core of the internal market. Therefore some part of any
increased financial burden on these countries that arises with
enlargement will be offset by the economic benefits that will
accompany enlargement. The Committee agrees with the
Commission in its view that ‘... in order to remain credible,
regional and cohesion policy needs to deploy resources
commensurate with needs in the circumstances which prevail’ (1).

3.4.4. A s s i s t a n c e t o
(Objective 1)

the

Lagging
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—

strict application of the 75 % threshold where those
regions eliminated from eligibility, but remaining in need
of assistance, may receive support from non-Objective 1
arrangements;

—

the same as above, but where two-tiered transition
arrangements are established to assist those graduated
out of Objective 1 eligibility — one for those beyond the
75 % threshold as currently computed, and one for those
beyond it by dint of the enlargement-induced fall in the
average level of per capita incomes;

—

the setting of a per capita GDP threshold above 75 % to
extend eligibility to lagging regions who remain below
the currently computed 75 % threshold;

—

fixing two eligibility criteria; one for the current EU 15
regions and one for the candidate countries.

Regions

3.4.4.1. One of the principal problems that enlargement
will cause concerns the criteria for eligibility for of Objective 1
support after 2006. The difficulty arises because of the change
in Objective 1 eligibility that will occur if the current eligibility
criteria are retained. Enlargement will result in a significant fall
in the EU average level of per capita income, and under a strict
enforcement of the 75 % per capita GDP rule many current
(EU 15) beneficiary regions will no longer be eligible for
assistance following the end of the current programming
period. Accordingly, a large part of the discussion leading up
to enlargement will involve how to design a cohesion policy
which will meet the specific needs of disadvantaged regions in
the acceding countries while also taking account of the
continued economic development needs of the disadvantaged
regions in the current EU 15.

3.4.4.2. The Committee agrees that priority in the cohesion
actions should continue to be given to those regions where
development is lagging the Union average. Moreover, the
Committee supports the retention of transparent, Unionwide criteria for determining which regions are eligible for
Objective 1 assistance, and retaining the current arrangement
whereby the Commission alone designates those regions which
meet the criteria.

3.4.4.3. In its report, the Commission presents four options
for the future of Objective 1 funding, each of which offer
different solutions to the difficulties that will arise postenlargement. These are:

(1) Second Cohesion Report, Conclusions and Recommendations,
p. XXXVII.

3.4.4.4. Each of these options have specific features which
appeal to the Committee, although none appears to be ideally
addressing the problems that will arise. The Committee will
analyse these options in greater detail during the second phase
of its work on this Opinion, but in the meantime offers the
following observations:
—

the Committee considers that the emergence of a twotier cohesion policy to be undesirable (as proposed under
Option 4). We are concerned that this would generate
undesirable political and social tensions within the EU,
and may suggest the emergence of two ‘classes’ of Union
membership;

—

we do not consider it appropriate that regions currently
eligible for Objective 1 support, and that will continue to
require support after 2006, should lose entitlement solely
because enlargement automatically will lower the EU
average per capita GDP. The Commission estimates that
the effect of a strict application of the 75 % threshold at
that stage would result in approximately one-half of
the EU 15 population who currently are eligible for
Objective 1 support loosing that entitlement;

—

the option of raising the Objective 1 eligibility threshold
above the current 75 % per capita GDP has the advantage
transparency and objectivity. Moreover, it ensures that
regions with a continuing need for cohesion support will
receive this until a self-sustaining process of economic
development has begun. This is highly desirable. The
difficulty, however, is to define a new threshold that
does not compromise the principle of concentration of
cohesion action. It is important that Member States do
not use the debate over the new threshold as an
opportunity to argue that it be set at a level which best
suits their own regions rather than reflecting EU-wide
considerations;
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the Committee considers that the second option — to
retain the 75 % threshold, but to devise ‘phasing-out’
arrangements to protect the interests of currently eligible
regions — has some merit. It insures the regions concerned against a sudden loss of development assistance,
with all that would imply for their economies. However,
it does mean that these regions will ultimately cease to be
eligible for assistance if their per capita GDP exceeds the
75 % threshold even although they continue to suffer
significant economic development disadvantages. We
consider this to be inappropriate;
the Committee does not see the need to preclude the
possibility of specific and focused instruments of regional
assistance being devised to assist regions formerly eligible
under Objective 1 criteria but which no longer require
the type of support generally provided within that
framework — for instance, regions where basic infrastructural problems have been eliminated. This could be
achieved by extending the use of horizontal instruments
— for instance by increasing resources assigned to the
European Social Fund to intensify the human resource
development element of cohesion assistance (education,
training, and re-training policies), or by developing
Community Initiatives relevant to outstanding technology
or investment problems in those regions;
the Commission asks whether the criteria for determining
the distribution of financial resources should be widened
to include the employment rate. The Committee is
concerned that using that indicator risks distorting the
regional picture as a whole because some centres within
a region may be experiencing (possibly temporarily) an
upturn in economic activity. The underlying danger is the
emergence of regional economies in which a relatively
small and successful core is surrounded by a large
periphery in which economic development opportunities
are poor. The ethos of Objective 1 support should
continue to be improving the opportunities for regions
to enjoy self-sustaining economic growth, and while the
rate of employment is an indicator of this it is one that
easily can present an incomplete — if not distorted —
picture.

3.4.5. E n l a r g e m e n t a n d f i n a n c i a l t r a n s f e r s

3.4.5.1. The economic development needs of lagging
regions within the candidate countries are, in many key
respects, considerably different from those of many lagging
regions of the EU 15 — regions that, by 2006, will have
benefited from almost two decades of cohesion support.
Additionally, there are considerations regarding both the
capacity of regions in the candidate countries to absorb the
cohesion support available under current the regulations, as
well as restrictions on the maximum level of cohesion support
agreed upon at the Berlin European Council, which suggest
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that the current Objective 1 regulations that are suitable for
the EU 15 may not be appropriate for the new Member States.
The following issues should be noted:
—

cohesion policy has to be tailored to the particular
conditions in the disadvantaged regions within the candidate countries eligible for support. The economic and
social conditions in the acceding countries are unique in
many ways, and the Commission should ensure that
policy is designed appropriate to these conditions;

—

it is essential that the lessons learned from the experience
of 25 years of cohesion actions are reflected in the
cohesion policy that is to be developed to meet the new
situation post-2006;

—

modulation in the rates of economic assistance available
to the regions in the acceding countries may be required
to take account of (a) the absorptive capacity of those
regions and (b) the availability of matching public and
private sector financing.

3.4.6. O u t e r m o s t , M o u n t a i n o u s a n d I s l a n d
Regions
3.4.6.1. The outermost, mountainous and island regions of
the Union — which have an extremely fragile economic
and social infrastructure — will continue to require special
consideration under Objective 1 of the cohesion actions.
Reforms to the cohesion actions following enlargement should
not result in a weakening of support for these extremely
vulnerable communities. The Committee welcomes the commitment to improving the support given these regions made
by the European Council in paragraphs 55 to 57 of the
conclusions to the Nice summit.

3.5. Support under Objective 2
3.5.1. The Committee notes the Commission’s comments
concerning the problems it faces administering cohesion
actions under Objective 2 — particularly the lack of flexibility
in the current arrangements, and the limitations of statistical
and other information which greatly complicates its involvement in the process of defining eligible regions. The Commission proposes moving to a system of ‘indirect zoning’ for
regions experiencing structural problems other than Objective 1. Under this system, eligible areas are decided by national
governments on the basis of a set of parameters established by
the Commission (as used in some Community Initiatives). The
ESC makes the following observations:
—

while seeing the merit in this approach, if implemented it
must be framed in such a way that Member States are
required to verify that Union rules are being observed —
particularly with regard to partnership and additionality
for which appropriate guarantees would be needed.
Otherwise the risk is that the resources deployed will not
reflect adequately local economic needs and opportunities, or be sufficient to address the structural problems
in those regions;
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economic development policies that have a wider Union
interest may need particular consideration because the
benefits do not accrue to only one Member State — for
instance, cross-border interventions.

3.6. Cohesion policy and Community value added

3.6.1. As noted in our Introduction, and as is clear from
the statistics presented by the Commission, EU cohesion
actions have delivered substantial economic benefits to the
Objective 1 regions. There has been considerable ‘value-added’
to the lagging regions by collective efforts.

3.6.2. The Committee contends that significant ‘valueadded’ has also resulted from the EU cohesion actions in
Objective 2 and Objective 3 regions, and through the operation
of Community Initiatives. Undoubtedly it is the case that EU
cohesion policy has required many Member States to adopt
new regional economic development practices which deliver
significant economic gains and thereby assist the process
of economic transformation. Observing the principles of
concentration, partnership, programming and additionality
has been an independent source of ‘value-added’ from EU
cohesion actions. It is imperative that this aspect be retained
in the future, and that cohesion policies generally continue to
be shaped by common regulations which embody best-practice
regional economic development techniques.

3.6.3. It also is important to stress that EU cohesion efforts
do not only benefit the regional economies which are eligible
for support. Much of the assistance channelled into lagging
and adjusting regions will return to the more prosperous
regions by way of purchases of goods and services. Moreover,
as the lagging regions become more prosperous they will
become important additional markets for firms located in the
more prosperous regions. Under the twin influences of the
completion of the internal market and monetary union, the
overwhelming part of expenditure within the EU remains
inside the EU: imports from outside the EU as a percentage of
GDP are relatively low. Consequently, successful EU cohesion
efforts represent an additional source of aggregate demand for
the EU as a whole and therefore constitute an important
element in the process of economic growth across the EU as a
whole.
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stood (and promoted) the advantages of horizontal instruments (including Community Initiatives) as means of countering regional economic disparities because they are inherently
flexible and can be targeted directly on specific regional
problems. Accordingly, and along the lines suggested in the
Second Report and as noted elsewhere in this Opinion, the
Committee can see value in a system of indirect zoning as a
way of disbursing cohesion support outside of regions whose
development is lagging (i.e. Objective 1 regions). In particular,
we consider that the matter of encouraging the further
development of human resources should be treated as a
fundamental priority in those regions that graduate out of
Objective 1 eligibility post 2006, and that additional resources
be applied to this at the EU level.

3.8. The role of the EU in regional economic policy

3.8.1. Responsibility for assisting economic development
in the EU’s disadvantaged regions currently is shared between
the EU, national, and regional levels of governance and
administration. We remain convinced that this approach is the
correct one, and that cohesion actions should continue to
reflect the underlying aspirations of the whole of the European
Union, as stated in the Treaty. Cohesion actions is a policy
area where there is distinctive added-value by the development
of a uniform approach within a framework of common
financial responsibility. Although there are specific areas of
cohesion policy which, appropriately, may be left to Member
States to implement (subject to guidelines agreed at the Union
level), the overwhelming part of the total cohesion effort
should continue to be jointly managed between the EU,
national and local levels of government.

3.8.2. The ‘partnership’ approach has been a key aspect
determining the success of cohesion actions since 1988.
Accordingly, we urge that this continues to lie at the heart of
cohesion action after 2006. Partnership combines the technical
benefits that a ‘bottom-up’ approach to regional development
can provide, with an approach which demonstrates an EUwide collective responsibility for improving the material living
standards for citizens in all the regions of the EU. Effective
partnership with the social partners at all programming stages
is vital for the sound implementation of economic and
social cohesion policies. Any tendency to reduce the role of
partnership in cohesion actions will weaken cohesion policies.

3.7. Community intervention: Horizontal Measures

3.7.1. The Second Cohesion Report opens the debate
concerning territoriality (or ‘zoning’) of assistance versus
greater use of horizontal measures targeted at specific economic and social objectives and drawing from the lessons
learned from experience with Community Initiatives programmes (‘indirect zoning’). The Committee has long under-

3.8.3. It is self-evident that the process of widening and
deepening the European Union benefits different economies in
different ways. Enlargement will increase considerably the size
of the EU internal market and consequently is bound to offer
considerable new economic opportunities for all EU Member
States. It is essential that both the acceding countries and
economically disadvantaged regions in the current EU 15 have
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an opportunity to share in these economic gains. This
provides the fundamental rationale for common EU financial
responsibility for cohesion actions. Any move to weaken this
notion of common financial responsibility is, in our view,
bound to weaken the economic and social cohesiveness of the
EU and must be avoided.

also offer considerable indirect benefits by reason of the
principles of concentration, programming, partnership and
additionality that Member States have to follow when applying
cohesion support. These actions should also observe the
principle of equality of opportunity with respect to the role of
women in employment.

3.8.4. At the same time, as evident under the Regulations
governing the application of cohesion policies, much in the
implementation stage is — and should continue to be — left
to the Member State concerned. This conforms to the broad
principle of subsidiarity embedded at various places in the
Treaty. At the same time, however, this should not be
permitted to compromise the ability of the Commission to
ensure that best-practice implementation arrangements are
followed in every Member State.

4.5.
The Committee recognises the force of Commission
arguments in favour of a regime of ‘indirect zoning’ to
deliver assistance outside of Objective 1 regions. However, if
implemented, this change must be accompanied by regulations
which ensure that the principles of concentration, programming, partnership and additionality continue to be observed
by Member States — if necessary by intensifying monitoring
and appraisal arrangements.

4.

Conclusions

4.1.
Enlargement poses enormous challenges to the commitment to achieving Economic and Social Cohesion across
the European Union. Meeting this challenge will require that
more resources are assigned to EU cohesion policies. This is
an inevitable consequence of enlargement.
4.2.
The Committee supports the retention of Objective 1
territorial assistance and that a substantial part of EU cohesion
efforts should be targeted towards these regions. The principle
of concentration of effort should not be compromised.
4.3.
The Committee has examined the Commission’s
options with respect to the implications of enlargement for
regions currently eligible for support under Objective 1 of the
cohesion actions. The Committee’s position is that the
revisions to Objective 1 eligibility criteria should not result in
the exclusion of those regions currently in receipt of funds and
whose economic development will continue to depend on
cohesion assistance. This may be best achieved by raising the
current threshold beyond the 75 % level.
4.4.
EU cohesion actions deliver considerable value-added
to the disadvantaged regions. Not only do these actions have a
direct impact on standards of living and employment, they

4.6.
The Committee recommends that the Commission
seek ways in which the activities of the European Investment
Bank in conjunction with private sector capital might be
harnessed with a view to increasing the part they play in the
EU cohesion actions. There are likely to be considerable
synergies associated with a regional economic development
strategy which involves these partners.
4.7.
The cohesion policies must remain a matter of both
common financial responsibility and common Union interest.
The Committee wishes to ensure that Member State policies
continue to be shaped by jointly determined European Union
objectives.
4.8.
The operation of monitoring and partnership is central
to the continued success of the cohesion actions. The Committee considers these elements to be central in determining the
success of cohesion policies when extended to the candidate
countries. Accordingly, the Commission should take steps —
where necessary — to assist the candidate countries develop
and introduce the institutional arrangements needed to facilitate both monitoring and partnership.
4.9.
The Committee agrees that the ten priorities for
economic and social cohesion which the Commission identifies should lie at the heart of cohesion efforts in the future. In
the context of enlargement and the impact of current policy
reforms on regions of the EU 15, these priorities should ensure
that cohesion actions are influenced by the key cohesion
challenges confronting the European Union.

Brussels, 25 April 2001.
The President
of the Economic and Social Committee
Göke FRERICHS
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Opinion of the Economic and Social Committee on the ‘Proposal for a Council Directive on
minimum standards on procedures in Member States for granting and withdrawing refugee
status’
(2001/C 193/16)
On 11 December 2000 the Council decided to consult the Economic and Social Committee, under
Article 262 of the Treaty establishing the European Community, on the above-mentioned proposal.
The Section for Employment, Social Affairs and Citizenship, which was responsible for preparing the
Committee’s work on the subject, adopted its opinion on 6 April 2001. The rapporteur was Mr Melı́cias.
At its 381st plenary session (meeting of 26 April 2001), the Economic and Social Committee adopted
the following opinion by 98 votes in favour with two abstentions.
1.

Introduction

1.1.
The Economic and Social Committee is required to
voice an opinion on the Proposal for a Council Directive on
minimum standards on procedures in Member States for
granting and withdrawing refugee status (1).
1.2.
The Committee believes that this is a welcome and
necessary step towards achieving ‘a common policy on asylum,
including a Common European Asylum System’ and is ‘a
constituent part of the European Union’s objective of establishing progressively an area of freedom, security and justice
open to those who, forced by circumstances, legitimately seek
protection in the Community’ [preamble, recital (1)].
1.3.
The Committee considers that the draft proposal
carries forward the Tampere Conclusions, which ‘provide that
a Common European Asylum System should include in the
short term common standards for fair and efficient asylum
procedures in the Member States’ [preamble, recital (3)].
1.4.
It also agrees that ‘the minimum standards laid down
in this [draft] Directive should (...) enable Member States to
operate a simple and quick system that swiftly and correctly
processes applications for asylum in accordance with the
international obligations and constitutions of the Member
States’ [preamble, recital (6)].

2.

General comments

2.1.
The following points in the draft directive require
comment:
2.1.1. The specific references to the 1951 Convention
relating to the status of refugees (Geneva Convention) and to
the 1967 New York Protocol, particularly concerning how to
define a refugee [Article 2(b) of the draft directive] underline
the humanistic and humanitarian importance of this inter(1) COM(2000) 578 final.

national legal instrument. The Committee agrees that uniform
application of a common European asylum policy requires
harmonised interpretation of the Geneva Convention.

2.1.1.1. It should be remembered that the Geneva Convention is a human rights instrument. The references made in the
preamble to the convention to the 1948 Universal Declaration
of Human Rights strengthen the view that protection of
refugees should be seen as an integral element of human rights
protection, since it is based on safeguarding the dignity and
fundamental rights of all human beings.

2.1.2. Alongside the references to the Geneva Convention,
the Committee believes that there must also be references
to other relevant international conventions: the European
Convention on Human Rights; the International Covenant on
Civil and Political Rights; the International Covenant on
Economic, Social and Cultural Rights; the Convention on the
Rights of the Child; the Convention on the Elimination of all
forms of Discrimination against Women.

2.1.3. The Committee highlights the draft directive’s reference to the involvement of the United Nations High Commissioner for Refugees (UNHCR), in Articles 13(b), 7(c), 15(4)
and 17(a) and (b). This underscores the UNHCR’s important
supervisory responsibilities under Article 35 of the Geneva
Convention, enabling the UNHCR’s office to make representations to any competent authorities regarding individual
applications for asylum at any stage of the procedure
(Article 17(c) of the draft directive).

2.2.
Without wishing to encroach upon the specific role of
the UNHCR or other specialist agencies in this area, the
European ESC — as an advisory body broadly representing
organised civil society and increasingly serving to ‘reflect civil
society organisations at European level’, or act as ‘a vital bridge
between the EU and civil society’ — feels that it must serve as
a catalyst for greater civil society involvement in this issue.
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2.3.
Under the terms of Article 13(1)(b), the determining
authorities must have ‘access to precise and up-to-date information from various sources, including information from the
UNHCR, concerning the situation prevailing in the countries
of origin of asylum applicants and in transit countries’. In the
light of this provision, the ESC considers that information
regarding the asylum applicant’s country of origin and the
transit countries he has crossed must also be able to be
provided by organisations which are recognised as representing
civil society and which are active in the Member State
examining the asylum application. By way of example, such
bodies could include Amnesty International, Assistência Médica Internacional, the Red Cross or Médecins sans Frontières,
as well as other humanitarian organisations which can provide
this kind of information in each of the Member States.

3.

Specific comments

3.1.

The following sections of Article 2 require comment:

—

point (i): under Article 1(A) of the Geneva Convention,
refugee status is accorded, not granted by States. Cf.
paragraph 28 of the Handbook on Procedures and Criteria
for Determining Refugee Status, UNHCR, Geneva, 1992 on
this point (‘recognition of refugee status’).

—

point (l): Article 33(2) of the Geneva Convention does
not govern ‘withdrawal of refugee status’ as claimed in this
point, but relates to an exception from the prohibition of
expulsion or return.

3.2.
Provision should be made in the draft directive for the
following aspects.

3.2.1. Article 4(1) is a safeguard of the greatest importance,
since it provides unconditional access to the asylum procedure.
Although recital (6) of the preamble declares that ‘the minimum standards laid down in this (draft) Directive should (...)
enable Member States to operate a simple and quick system’,
the procedure must also be fair — which means that all asylum
applicants have access to the system, regardless of point in
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time or deadlines, or of whether or not the prior formalities
which may be attached to submission of an application have
been completed.

3.2.2. By virtue of the nature and humanitarian purpose of
asylum, free and unrestricted access to their territory and
asylum procedures constitutes a fundamental guarantee that
the Member States must strive to provide.

3.2.3. As this is being enshrined as a Community right, it
would be appropriate for Article 2(b) to include a reference to
Article 3 of Protocol No 4 to the European Convention on
Human Rights.

3.2.3.1. The presumption contained in Article 2(b) in fine
should also be highlighted. This presumption is important
because, without prejudice to other, additional means of
protection, it accords priority to asylum. It has been noted that
certain Member States tend to deal with asylum requests under
procedures for additional protection.

3.2.3.2. Article 3(3) and recital (17) are of similar tenor.
This approach means that the Member States must strive to
define the various cases covered by additional kinds of
protection.

3.2.3.3. It is essential for it to be clearly stated that ‘any
statement signalling a person’s wish to obtain protection from
persecution, or any manifestation or expression of the person
indicating that he fears to be returned to his country, should
therefore be treated as an application for asylum’ (page 11 of
the Explanatory Memorandum, point 2 under Article 4).

3.2.4. A r t i c l e 7 ( b ) — u s e o f i n t e r p r e t e r s

3.2.4.1. The opportunity for the competent authorities or
asylum applicants to use an interpreter must constitute an
asylum procedure guarantee, whatever type of procedure is
involved, or whatever stage in the procedure has been reached.
Interpreters must be competent, qualified and impartial. To
this end — and in spite of remarks by certain Member States
regarding the high cost involved — the Committee proposes
that the services of an interpreter should always be paid for
out of public funds when called upon by the competent
authorities or by the asylum applicant. The competent authorities should not have the power to decide whether or not an
interpreter is to be used. The Committee suggests that funding
for the use of interpreters in the Member States could come
from the European Refugee Fund, which was set up with the
specific aim of supporting the reception and integration of
asylum applicants in the Member States.
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3.2.4.2. This is necessary since otherwise, one of the
intended benefits of the proposal (minimum procedural
guarantees) will not be achieved. The absence of an interpreter
may affect an applicant’s ability to present his application
properly, which is an essential condition for a full airing of the
case and the corresponding asylum guarantee.

3.2.4.3. For the same reasons, the Committee supports
Article 10(3)(b) (unaccompanied minors), Article 19 (responsibility of another Member States for examining applications for
asylum) and Article 8(7).

3.2.4.4. The Committee considers that the text of
Article 7(c) should be more ambitious. In addition to granting
applicants the right to communicate with the UNHCR or other
organisations working on its behalf at all stages of the
procedure, it should also entitle them to contact recognised
NGOs which defend and promote the right of asylum.

3.2.5. A r t i c l e 8 ( 2 ) — p e r s o n a l i n t e r v i e w

3.2.5.1. Concerning the final part of this article, the Committee wonders how the official is to request the applicant’s
agreement. The Committee proposes that this part be deleted
or reworded as follows: ‘... the official must read out the
transcript, informing the interviewee of its contents, and
explain to him that he has access to this transcript, including
for the purposes of any future uses’. In addition, the proposal
should also give the applicant the opportunity to receive a
copy of the transcript, which should be duly validated
according to the methods used in the reception country (for
example, by the applicant signing each page).

3.2.5.2. Article 8(2) is supplemented by point (6) of the
same article, which provides that in the regular procedure,
each applicant for asylum must be given an opportunity,
within a reasonable time-limit, to consult the transcript of a
personal interview on the substance of his application for
asylum and to make comments on it.

C 193/79

entitled to choose the sex of the interpreter only? This does
not appear to be the best way of creating the climate of trust
during the interview which is needed to break down the barrier
caused by the difficulties experienced by the applicant. In view
of this aim, the interviewee should be able to choose the sex
of both the official and the interpreter involved in the
interview.

3.2.5.5. Here the Committee would also draw attention to
Article 10(2) of the proposal, which deals specifically with the
personal interview of unaccompanied minors. The article
specifies that Member States are to ensure that these interviews
are conducted by an official ‘trained with regard to the special
needs’ of this vulnerable group. Such a provision is consistent
with Article 14(1)(c) of the proposal. The Committee suggests
that whenever separated children are interviewed or require
access to services, they be provided with interpreters who
speak their preferred language, in line with the statement of
good practice drawn up under the ‘separated children in
Europe’ programme (a joint initiative of the UNHCR and the
international Save the Children alliance which seeks to provide
a straightforward account of the policy and practices required
to implement and protect the rights of separated children in
Europe).

3.2.5.6. In the interests of transparency and procedural
rigour, the Committee thinks that the applicant should also be
allowed access to the available information on which the
application decision was based, particularly regarding his
country of origin.

3.2.5.7. Similarly, the Committee proposes that the official
mentioned in Article 8(1) should preferably also be a member
of the decision-making body.

3.2.6. A r t i c l e 9 — l e g a l a s s i s t a n c e

3.2.5.3. The Committee believes that the possibility of
consulting the transcript and making comments under
Article 8(6) ought to be extended to the accelerated procedure:
in this case, the ‘reasonable time-limit’ must of course be
shorter.

3.2.6.1. The Committee advocates free legal assistance
at every stage of the procedure (admissibility, regular and
accelerated procedure) and not only in the event of an
adverse decision by the determining authority as stipulated by
Article 9(4). Asylum applicants are vulnerable people who are
not familiar with legal procedures, and who therefore need a
legal representative.

3.2.5.4. Clarification is needed regarding an ambiguity in
Article 8(7), which states that the Member States must ensure
that ‘an official and an interpreter of a sex chosen by the
interviewee’ are involved in the personal interview if there are
reasons to believe that the person concerned would otherwise
experience difficulty. Does this mean that the applicant is

3.2.6.2. Similarly, the Committee believes that the possibility for the applicant’s legal representative to be present
during the personal interview should be provided for in the
accelerated procedure, as is the case in the regular procedure
[Article 9(3)].
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3.2.6.3. Moreover, in the light of Article 23(3) and
Article 29(3) (allowing the authorities to make a decision
without a personal interview with the applicant in the regular
and accelerated procedures respectively), the Committee considers that there must be clear guarantees that the competent
authority will always conduct a personal interview. The
purpose is to ensure that the asylum application is examined
as fully as possible, so that a fair decision can be made.

3.2.7.4.2.
Women, children and young people are particularly vulnerable to violence, especially sexual violence.

3.2.6.4. Article 9(2) must not be used as a way of denying
asylum applicants legal advice. Lawyers specialising in asylum
law may not be available in all situations or at all stages of the
procedure. Asylum applicants should also be able to receive
advice from representatives of NGOs with expertise in this
field, for example.

3.2.7.4.4.
The Committee therefore proposes that the directive include an article giving broad recognition to the particularly vulnerable position of asylum applicants who have been
traumatised as a result of torture, rape or other forms of
physical and/or sexual abuse, offering them special attention
and support, including specialist psychological and/or psychiatric help, and greater adherence to the principle of the benefit
of the doubt.

3.2.7. A r t i c l e 1 0 — u n a c c o m p a n i e d m i n o r s

3.2.7.4.5.
It would be better not to apply the accelerated
procedure in such cases, given their special features and the
vulnerability of these applicants, where an application is
submitted for the first time in any one of the Member States.

3.2.7.1. The Committee considers that the expression ‘as
soon as possible’ should be deleted from Article 10(1)(a). On
the basis of the principle of the best interests of the child
(Article 3 of the UN Convention on the Rights of the Child),
Member States must ensure that a legal guardian or adviser is
appointed in order to assist and represent the minor with
respect to the examination of the application. This appointment must be made prior to the personal interview in order to
make the provisions of Article 10(1)(b) effective.

3.2.7.2. By the same token, and in the light of the principles
underpinning the statement of good practice referred to in
point 3.2.5.5 above, the Committee proposes that unaccompanied minors should not be denied access to the asylum
procedure. Once they are admitted, they should be channelled
to the regular procedure, and application of the principle of
the benefit of the doubt should be specifically guaranteed.

3.2.7.3. The Committee also proposes that specific provision be made for the vulnerable situation of unaccompanied
minors, with special emphasis on the personal interview.

3.2.7.4.3.
In the same way, UNHCR Executive Committee
(EXCOM) Conclusion No 39 on Refugee Women and International Protection, which retains all its relevance, acknowledges the need for specific provision in this area.

3.2.8. A r t i c l e 1 3 ( b ) — d e t e r m i n i n g a u t h orities’ access to precise and up-todate information on the situation in
the countries of origin of asylum
applicants and in transit countries

3.2.8.1. As mentioned earlier, the Committee considers
that in addition to the UNHCR, reference must be made here
to organisations such as Amnesty International, Assistência
Médica Internacional, the Red Cross or Médecins sans Frontières, as well as other humanitarian organisations which are
recognised as representing civil society and are active in this
field, and which can provide this kind of information in each
of the Member States. The purpose would be to ensure that
decisions on applications for asylum are underpinned by
accurate, objective and independent information based on a
humanitarian approach.

3.2.7.4. Here the Committee would mention the failure to
indicate other vulnerable cases, such as elderly people on their
own or, in particular, women who have been subject to abuse.

3.2.8.2. In view of the rising numbers and particular nature
of applications based on religious persecution, the possibility
of asking advice from the relevant religious communities
should be added to Article 13(1)(c).

3.2.7.4.1.
Article 28 of section V of the June 1995 Resolution on Minimum Guarantees for Asylum Procedures
(Additional safeguards for unaccompanied minors and
women) refers specifically to this situation.

3.2.9. The Committee welcomes the emphasis laid by the
draft directive on proper and specific training for personnel
responsible for carrying out the duties laid down in the
directive (Articles 13 and 14), including border officials.
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3.2.9.1. As regards the regular European-level training
which is planned for the medium term, the Committee
proposes that explicit reference be made to more active
involvement of bodies such as the UNHCR, the European
Council on Refugees and Exiles (ECRE), and NGOs whose
recognised aim is to defend and promote asylum rights.

3.2.9.2. The Committee suggests that financing for this
regular training in the Member States could be provided by the
European Refugee Fund and the Odysseus programme.

3.2.10. The Committee is also pleased to note that the
following principles are enshrined in the draft directive:
—

—

Principle of ‘non-refoulement’ (Article 5). In keeping with
this principle, no refugee may be expelled or sent back to
a country where his life or freedom would be threatened.
It must be applied whenever a refugee arrives within the
territory or at the border of a country, irrespective of
whether or not they have been formally recognised as
refugees (Article 33 of the Geneva Convention, Article 3
of Protocol No 4 to the European Convention on Human
Rights, EXCOM Conclusion No 6).
Principle of confidentiality of information regarding all
applications for asylum (Article 15).

3.2.11. The Committee also welcomes the guarantee that
asylum applicants shall not be detained for the sole reason
that they are seeking asylum. If detention does take place — in
accordance with a procedure prescribed by national law and
only for as long as is necessary — provision is to be made for
regular reviews of the detention order (Article 11).

3.2.11.1.
This possibility of review should not be at the
sole discretion of the administrative or political authorities.

3.2.11.2.
The Committee stresses that if an asylum applicant is detained, the detention conditions should reflect the
detainee’s non-criminal status. Like all other asylum applicants,
detainees should have access to free, independent, expert legal
advice. The UNHCR, specialist NGOs and legal representatives
should have access to the detention centres.

3.2.11.3.
The Committee would like clarification regarding
the purpose of Article 11(c), as the situation which it refers to
appears to be catered for by Article 11(b).

3.2.12. A r t i c l e s
country
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21

and

22

—

safe

third

3.2.12.1.
These articles represent a balanced solution
between Annex I (basic requirements) and lists drawn up by
the Member States themselves. The Committee believes that
the procedural guarantee would be strengthened by securing
the Member States’ agreement to limit this concept to the
requirements under Annex I. The purpose of this suggestion is
to prevent the ‘safe third country’ designation being used to
restrict access to the asylum procedure, and to ensure that
applicants have safeguards against ‘refoulement’.

3.2.12.2.
The directive must also ensure that the criteria set
out in these articles are examined on a case-by-case basis,
regardless of any readmission agreements. It is not enough to
guarantee that the applicant will be admitted to a third country:
the protection offered there must be effective, meaning that
the applicant must have access to the asylum procedure as
applied in that country.

3.2.12.3.
An application for asylum cannot be dismissed
solely by invoking the concept of ‘safe third country’ defined
in Annex I. The Committee considers it essential for all the
reasons put forward by the applicant in support of the
application to be examined and, if the application is turned
down, the applicant must have an effective right of appeal
before an impartial and independent authority or court of law.

3.2.12.4.
The Committee recommends that the term ‘generally’ in point I of Annex I, used in connection with the
designation requirements, be reworded in a more definite and
less vague way. It proposes replacing this term with ‘in a
general and continuous manner’, to take account, in particular,
of specific exceptional, local circumstances, together with
other possible reasons for suspending the usual observance of
the standards and principles mentioned.

3.2.13. The Committee considers that the time-limits laid
down in Article 23 (admissibility stage), Article 24 (regular
procedure) and Article 29 (accelerated procedure), and the
time-limits for appeals, are reasonable and realistic.

3.2.13.1.
The Committee also feels that Article 24 provides
an important guarantee of the applicant’s right, under the
regular procedure, to request a decision from the reviewing
body in cases where the determining authority has not taken a
decision within the time-limit. In cases of non-compliance
with the prescribed time-limits for the admissibility stage or
the accelerated procedure, the asylum application is to be
processed under the regular procedure (Articles 23 and 29
respectively).
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3.2.14. A r t i c l e 2 5 — i n v e s t i g a t i v e s t a n d a r d s
for examining applications

3.2.17. A r t i c l e s 3 0 a n d 3 1 — s a f e c o u n t r y o f
origin

3.2.14.1.
The proposed wording is designed to ensure a fair
procedure. It follows the recommendations of the Handbook
on Procedures and Criteria for Determining Refugee Status published
by the UNHCR in Geneva in January 1992, enshrining the
principle of the benefit of the doubt [Article 25(4)]. The
Committee welcomes this.

3.2.17.1.
These articles represent a balanced solution
between Annex II (basic requirements) and lists drawn up by
the Member States themselves. The Committee believes that
the procedural guarantee would be strengthened by securing
the Member States’ agreement to limit this concept to the
requirements under Annex II. The purpose of this suggestion
is to prevent the ‘safe country of origin’ designation being used
to restrict access to the asylum procedure, which could even
lead to cases of discrimination contrary to the provisions of
Article 41.

3.2.14.2.
The Committee does not believe that possible
false declarations made by the applicant should by themselves
constitute grounds for rejecting the asylum application. There
may be extenuating circumstances. Similarly, use of false
documents should not count against the applicant provided
he can give a reasonable explanation for them [argumentum ex
contrario from Article 28(1)(a)].

3.2.14.3.
Article 25(2) includes travel routes among the
relevant facts which an applicant must put forward to the
competent authorities. Although travel routes are an important
element, they are not a decisive or predominant factor in
determining refugee status.

3.2.14.4.
Article 25 makes no mention of the burden of
proof. In this connection, the Committee proposes that a
reference be made to paragraph 196 of the UNHCR’s Handbook
on Procedures and Criteria for Determining Refugee Status.

3.2.15. A r t i c l e 2 8 — m a n i f e s t l y u n f o u n d e d
applications

3.2.15.1.
The Committee proposes that the words ‘only in
accordance with the provisions of the present article’ be added
here, in order to ensure that Member States cannot arbitrarily
adopt other grounds in addition to those set out in the article.

3.2.15.2.
The Committee would also urge that it be clearly
stated in the draft directive that the principles which are
essential to a fair asylum procedure, described in Section I,
apply to all asylum applications, including those which
are ‘manifestly unfounded’. All procedures, including the
accelerated procedure, must comply with the minimum
guaranteed standards contained in the proposal.

3.2.16. The Committee highlights and warmly welcomes
the provision of Article 28(2)(a) that the alternative of
internal flight may not be considered grounds for rejecting an
application.

3.2.17.2.
The Committee considers that this is a difficult
concept to pin down, since a country may be ‘safe’ in general
terms but dangerous for a specific individual or group of
people. As the situation in a country may change from day to
day, close attention must be paid to the international situation
and the above-mentioned lists must be flexible and kept upto-date.

3.2.17.2.1.
The Committee would recall that asylum is a
fundamental right and as such, is owed by the country where
the application for asylum is lodged: it is not an option left to
the good will of, or an ad hoc appraisal by, that country. This
fact must be explicitly mentioned in the text of the directive.

3.2.17.3.
Turning to the requirements contained in
Annex II, the Committee stresses that in order for a country to
be considered a ‘safe country of origin’, it must fully comply
with the criteria set out in paragraphs A and C of point I of
the annex. Similarly, the remedies referred to in paragraph D
of point I must be effective.

3.2.18. A r t i c l e 3 2 — a p p e a l s p r o c e d u r e s

The Committee welcomes the enshrinement in the draft
directive of ‘the right [for applicants] to appeal against any
decision taken on the admissibility or the substance of their
application for asylum’.

3.2.19. A r t i c l e 3 3 — a p p e a l s p r o c e d u r e s

The general rule is that appeals, under both the regular and
accelerated procedures, have a suspensive effect. In the interests
of preventing ‘refoulement’, the procedural guarantee would
be strengthened by securing Member States’ agreement to limit
the number of derogations from this rule under Article 33(2).
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3.2.20. A r t i c l e 4 1 — n o n - d i s c r i m i n a t i o n p r o vision

4.2.
The present opinion proposes a number of additions
which the Committee believes should be taken on board, in
order to:

The Committee welcomes the inclusion of this provision in
the draft directive, reflecting Member States’ international
obligation to protect refugees from discrimination.

—

clarify and consolidate the rights of asylum applicants
and refugees;

—

provide asylum applicants and refugees with fair and, as
far as possible, harmonised procedures;

3.2.21. A r t i c l e 4 3 — C o m m i s s i o n r e p o r t

—

make asylum applicants more aware of their rights under
the draft directive;

—

promote a climate of shared responsibility and commitment on the part of the Member States and civil society
in upholding the right of asylum.

Given the role which the Economic and Social Committee
plays in actively ensuring greater involvement of civil society
in asylum issues, and in order to preserve the European
tradition of protecting human rights, of which the present
issue represents one facet, the Committee considers that the
report on the implementation of the directive in the Member
States, which the Commission is to submit to the European
Parliament and the Council, should also be submitted to the
Committee.

4.

Conclusions

4.1.
The Committee supports adoption of the proposal for
a directive on minimum standards on procedures in Member
States for granting and withdrawing refugee status, seeing it as
a welcome and necessary step towards achieving a common
European policy on asylum.

The Committee believes that with the proposed recommendations, the directive will establish minimum standards that
will form the basis for an asylum policy. These minimum
standards must however be viewed as an initial plank for a set
of common standards which are vital in order to achieve
harmonised provisions that will provide the necessary protection for refugees and allow them to move freely within the EU
in future.
4.3.
To this end, the Committee calls on the Council and
European Parliament to consider the alterations suggested in
the present opinion and strive to adopt the measures proposed
therein, incorporating them in the text of the proposed
Directive at the earliest possible opportunity.

Brussels, 26 April 2001.
The President
of the Economic and Social Committee
Göke FRERICHS
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Opinion of the Economic and Social Committee on the ‘Proposal for a Directive of the European
Parliament and of the Council amending Council Directive 93/7/EEC on the return of cultural
objects unlawfully removed from the territory of a Member State’
(2001/C 193/17)
On 22 January 2001 the Council decided to consult the Economic and Social Committee, under
Article 133 of the Treaty establishing the European Community, on the above-mentioned proposal.
The Section for Employment, Social Affairs and Citizenship, which was responsible for preparing the
Committee’s work on the subject, adopted its opinion on 6 April 2001. The rapporteur was Mr Sepi.
At its 381st plenary session (meeting of 25 April 2001), the Economic and Social Committee adopted
the following opinion with 62 votes in favour and one abstention.
1.

persist as long as the conversion rule remained an integral part
of the Directive.

Gist of the Commission proposal

1.1.
Council Regulation (EEC) No 3911/92 on the export
of cultural goods and Council Directive 93/7/EEC on the return
of cultural objects unlawfully removed from the territory of
a Member State are measures accompanying the establishment
of the single market and aimed at reconciling the fundamental
principle of the free movement of cultural goods with the
protection of national treasures. The Regulation sets up
uniform preventive controls at the Community’s external
borders which allow the competent authorities in the Member
States (Culture and Customs) from which the cultural goods
are to be exported to a third country to take account of
the interests of the other Member States. The Directive
complements this preventive instrument by providing for
mechanisms and a procedure for returning national treasures
when these have left the territory of a Member State unlawfully.

1.2.
For the purposes of delimiting their scope, Regulation
(EEC) No 3911/92 and Directive 93/7/EEC set out, in annexes
with identical content, categories of cultural objects. These
categories are drawn up according to criteria relating to the
nature of the goods concerned and their age, to which an
economic value was added expressed in ecus. These annexes
state that the date for the conversion of values expressed in
ecus into national currencies was 1 January 1993.

1103/97 (1)

1.3.
Pursuant to Council Regulation (EC) No
of
17 June 1997 on certain provisions relating to the introduction
of the euro, any reference to the ecu in legal instruments
became, as from 1 January 1999, a reference to the euro, after
conversion at the rate of one to one. Without an amendment
to the Annex to Directive 93/7/EEC, and hence to the fixed
exchange rate corresponding to the rate in force on 1 January
1993, Member States having the euro as their currency would
continue to apply different amounts converted on the basis of
the exchange rates of 1993, and not the conversion rates
irrevocably fixed on 1 January 1999; this situation would

(1) OJ L 162, 19.6.1997, p. 1.

1.4.
The last paragraph under heading B of the Annex to
Directive 93/7/EEC should therefore be amended so that, as of
1 January 2002, the Member States having the euro as their
currency directly apply the values in euro laid down in
Community legislation. For the other Member States, which
will continue to convert these thresholds into national currencies, an exchange rate should be adopted on a suitable date
before 1 January 2002, and provision should be made for
those Member States to adapt that rate automatically and
periodically in order to compensate for variations in the
exchange rate between the national currency and the euro.
1.5.
It has emerged that the value 0 (zero) under heading B
of the Annex to Directive 93/7/EEC, applicable as the financial
threshold for certain categories of cultural objects, was liable
to be interpreted in such a way as to jeopardise the effective
application of the Directive. Whereas this value 0 (zero) means
that goods belonging to the categories in question, whatever
their value - even if it is negligible or zero — are to be
considered ‘cultural objects’ within the meaning of the Directive, certain authorities have interpreted it in such a way that
the cultural object in question has no value at all, thereby
depriving those categories of goods of the protection provided
for by the Directive.
1.6.
The Commission proposal therefore aims to introduce
two technical amendments to the Annex to Directive
93/7/EEC, namely:
—

to replace the figure 0, which is one of the values set out
in heading B, with the text ‘whatever the value’;

—

to amend the note at the end of heading B by laying
down, for the Member States not participating in EMU, a
date for the conversion into national currencies of the
values expressed in euro and a periodic adaptation of the
amounts in national currencies every two years. The
reference date chosen is 31 December 2001, the last day
of the period for transition to the euro. For the periodic
adaptation every two years, the system chosen follows
the model for periodic adaptation laid down by the
‘public procurement’ Directives.
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into national currencies of the values expressed in euro, for
those Member States not participating in EMU.

General comments
The Committee welcomes the Commission proposal.

2.2.
The Committee agrees that it is appropriate to set
31 December 2001 as the reference date for the conversion

2.3.
In order to avoid any confusion, the Committee also
thinks that it is appropriate to replace the figure 0 (zero) with
a clearer expression.

Brussels, 25 April 2001.
The President
of the Economic and Social Committee
Göke FRERICHS

Opinion of the Economic and Social Committee on the ‘Proposal for a Council Regulation
amending Regulation (EEC) No. 3911/92 on the export of cultural goods’
(2001/C 193/18)
On 18 January 2001 the Council decided to consult the Economic and Social Committee, under
Article 133 of the Treaty establishing the European Community, on the above-mentioned proposal.
The Section for Employment, Social Affairs and Citizenship, which was responsible for preparing the
Committee’s work on the subject, adopted its opinion on 6 April 2001. The rapporteur was Mr Sepi.
At its 381st plenary session (meeting of 25 April 2001), the Economic and Social Committee adopted
the following opinion by 60 votes to one with two abstentions.

1.

Gist of the Commission proposal

1.1.
Council Regulation (EEC) No 3911/92 on the export
of cultural goods and Council Directive 93/7/EEC on the return
of cultural objects unlawfully removed from the territory of
a Member State are measures accompanying the establishment
of the single market and aimed at reconciling the fundamental
principle of the free movement of cultural goods with the
protection of national treasures. The Regulation sets up
uniform preventive controls at the Community’s external
borders which allow the competent authorities in the Member
States (Culture and Customs) from which the cultural goods
are to be exported to a third country to take account of
the interests of the other Member States. The Directive
complements this preventive instrument by providing for
mechanisms and a procedure for returning national treasures
when these have left the territory of a Member State unlawfully.

1.2.
For the purposes of delimiting their scope, Regulation
(EEC) No 3911/92 and Directive 93/7/EEC set out, in annexes

with identical content, categories of cultural objects. These
categories are drawn up according to criteria relating to the
nature of the goods concerned and their age, to which an
economic value was added expressed in ecus. These annexes
state that the date for the conversion of values expressed in
ecus into national currencies was 1 January 1993.

1.3.
Pursuant to Council Regulation (EC) No 1103/97 of
17 June 1997 on certain provisions relating to the introduction
of the euro, any reference to the ecu in legal instruments
became, as from 1 January 1999, a reference to the euro, after
conversion at the rate of one to one. Without an amendment
to the Annex to Regulation (EEC) No 3911/92, and hence to
the fixed exchange rate corresponding to the rate in force on
1 January 1993, Member States having the euro as their
currency would continue to apply different amounts converted
on the basis of the exchange rates of 1993, and not the
conversion rates irrevocably fixed on 1 January 1999; this
situation would persist as long as the conversion rule remained
an integral part of the Regulation.
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1.4.
The last paragraph under heading B of the Annex to
Regulation (EEC) No 3911/92 should therefore be amended so
that, as of 1 January 2002, the Member States having the euro
as their currency directly apply the values in euro laid down in
Community legislation. For the other Member States, which
will continue to convert these thresholds into national currencies, an exchange rate should be adopted on a suitable date
before 1 January 2002, and provision should be made for
those Member States to adapt that rate automatically and
periodically in order to compensate for variations in the
exchange rate between the national currency and the euro.
1.5.
It has emerged that the value 0 (zero) under heading B
of the Annex to Regulation (EEC) No 3911/92, applicable as
the financial threshold for certain categories of cultural objects,
was liable to be interpreted in such a way as to jeopardise the
effective application of the Regulation. Whereas this value 0
(zero) means that goods belonging to the categories in
question, whatever their value — even if it is negligible or zero
— are to be considered ‘cultural objects’ within the meaning
of the Regulation, certain authorities have interpreted it in
such a way that the cultural object in question has no value at
all, thereby depriving those categories of goods of the protection provided for by the Regulation.
1.6.
The Commission proposal therefore aims to introduce
two technical amendments to the Annex to Regulation (EEC)
No 3911/92, namely:
— to replace the figure 0, which is one of the values set out
in heading B, with the text ‘whatever the value’;
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—

to amend the note at the end of heading B by laying
down, for the Member States not participating in EMU, a
date for the conversion into national currencies of the
values expressed in euro and a periodic adaptation of the
amounts in national currencies every two years. The
reference date chosen is 31 December 2001, the last day
of the period for transition to the euro. For the periodic
adaptation every two years, the system chosen follows
the model for periodic adaptation laid down by the
‘public procurement’ Directives.

2.

General comments

2.1.

The Committee welcomes the Commission proposal.

2.2.
The Committee agrees that it is appropriate to set
31 December 2001 as the reference date for the conversion
into national currencies of the values expressed in euro, for
those Member States not participating in EMU.

2.3.
In order to avoid any confusion, the Committee also
thinks that it is appropriate to replace the figure 0 (zero) with
a clearer expression.

Brussels, 25 April 2001.
The President
of the Economic and Social Committee
Göke FRERICHS
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Opinion of the Economic and Social Committee on ‘The employment and social situation in the
central and eastern European applicant states’
(2001/C 193/19)
On 2 March 2000, the Economic and Social Committee, acting under Rule 23(3) of its Rules of Procedure,
decided to draw up an opinion on ‘The employment and social situation in the central and eastern
European applicant states’.
The Section for External Relations, which was responsible for preparing the Committee’s work on the
subject adopted its opinion on 11 April 2001. The rapporteur was Ms Belabed.
At its 381st plenary session (meeting of 25 April 2001), the Economic and Social Committee unanimously
adopted the following opinion.
1.

Introduction

1.1.
The enlargement process offers a unique opportunity
to bring about the vision of a common European home and
improve the lives of people throughout Europe. So far in the
transition process, the applicant states have already made
significant progress in transforming their economies and
societies. However, a great deal remains to be done to make
the vision of a common European home a reality and attain
the goal of better living and working conditions for all.

1.2.
The ESC’s objective in its work on the enlargement
issue is to stress that, over and above the Copenhagen criteria,
the social consequences of EU enlargement must also be taken
into consideration in order to make enlargement socially
compatible for all concerned. Building on its information
report on the stocktaking of the employment situation and the
social situation in the applicant states (1), the ESC has decided
to draw up a more far-reaching own-initiative opinion on this
issue.

1.3.
EU enlargement received fresh impetus from the
Helsinki European Council. As a result of the Helsinki conclusions, bilateral negotiations started with Bulgaria, Latvia,
Lithuania, Romania, Slovakia and Malta during the Portuguese
presidency. At the same time, the applicant states are publicly
stating that their aim is to join the EU as quickly as possible.

1.4.
The ESC’s information report on the stocktaking of the
employment situation and the social situation in the applicant
states (REX/015) makes it clear that despite the progress made
in the CEEC, considerable problems still exist on the labour
market and in the field of social development. These may even
worsen in some sectors (e.g. steel, agriculture etc.) in the course
of structural change, since pressure on the goods and labour
markets will increase.

(1) The employment situation and the social situation in the applicant
states, throughout this paper, the term CEEC refers exclusively to
the applicant states.

1.5.
If enlargement is to be socially compatible, an all-out
effort must be made to ease the social problems associated
with enlargement and to accompany this with measures for
involving the public more in decision-making. Otherwise, the
economic and social cost of enlargement may be far beyond
what the applicant states and the EU can afford.

1.6.
Building on the information report, therefore, an
attempt is to be made to map out the social and employmentrelated impact of the economic developments which accession
is likely to bring about, drawing on economic analyses where
available and past ESC work. Hence, the own-initiative opinion
is also to address structural developments, employment trends
and mechanisms for cushioning the effect of economic and
social problems. It should be made clear from the outset that
given the scale of the issue, this own-initiative opinion
inevitably cannot provide a detailed picture of conditions in
the applicant states. The Committee would therefore refer to
its own work on the individual countries and to the work of
the joint consultative committees.

1.7.
On 16 November 2000, the ESC staged an enlargement
conference in Brussels entitled Towards a partnership for
economic growth and social rights. Representatives from the
most diverse interest groups in the applicant states were
invited to join the Committee in discussing the current
situation in the CEEC and the impact of EU accession.
Naturally, differences of opinion which exist in a number of
areas were also addressed. For instance, some applicant
state representatives feel that the EU (and the ESC) are not
appreciative enough of CEEC progress to date in the transition
and accession process. On the other hand, ESC representatives
at the conference pointed out that the CEEC still have a great
deal to do to transpose the Community acquis and develop
an economic and employment strategy in preparation for
integration into the single market.
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Economic and social development in the CEEC to
date

2.1.
The collapse of the eastern bloc in 1989 wrought
radical changes for the whole of Europe. Most affected,
however, were the countries of the former eastern bloc
themselves.
2.2.
Virtually overnight, the CEEC lost their most important
trading partner — the former Soviet Union. These countries
were thus forced to forge new links and very quickly turned
westward.
2.3.
Furthermore, the system of so-called ‘real socialism’
and its planned economy gave way to market economy and
democracy governed by the rule of law. This triggered an
unprecedented — and ongoing — transformation process
affecting all areas of life — the economy, society and politics.
For many, this process has brought not only benefits, and,
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accordingly, has had an adverse effect on the attitude of wide
sections of the public towards the market economy.
2.4. The labour market and employment
2.4.1. During the communist period, unemployment problems were not officially recognised, although there was
undoubtedly a significant degree of hidden unemployment.
2.4.2. Since the fall of communism, ‘open’ unemployment
is rife in the CEEC. Developments took a particularly dramatic
turn in the early 1990s when unemployment rose substantially
in all the CEEC within a short space of time. Jobless rates ran
into two figures in virtually all countries. This upward
trend was finally halted in the mid-1990s, and since then,
unemployment patterns have varied very widely from country
to country. Some countries managed to bring down unemployment from the mid-1990s onwards, while in others, jobless
figures began to rise again.

Table 1: Trends in CEEC unemployment rates (in %)
1990

1993

1995

1996

1997

1998

Bulgaria

1,7

16,4

11,1

12,5

13,7

12,2

Czech Republic

0,8

3,5

2,9

3,5

5,2

7,5

Hungary

2,0

14,6

11,7

11,4

11,0

9,6

Poland

6,3

16,4

14,9

13,2

10,3

10,4

Romania

—

10,4

9,5

6,6

8,9

10,3

Slovakia

1,6

14,4

13,1

12,8

12,5

15,6

Slovenia

5,8

15,4

14,5

14,4

14,8

14,6

Source: The Vienna Institute for International Economic Studies (WIIW), Countries in Transition, Vienna, 1999.

2.4.3. It must be remembered however that unemployment
statistics also depend on how they are drawn up. For instance,
the drop in Hungary’s jobless rate from 1993 is due, among
other things, to the removal from the statistics of the longterm unemployed (1).

virtually full employment, while in most rural regions, the
situation is quite the reverse. A particular difficulty is that these
regional disparities are growing not shrinking. This process is
accelerated by the striking disparities in education between
town and country (2).

2.4.4. Major regional disparities also exist on the labour
market. In Poland, for instance, some urban areas enjoy

(1) EP, Working Paper: The social dimension of enlargement, p. 85.

(2) Poland on the road to accession, OJ C 51, 23.2.2000.
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Table 2: Regional unemployment in the CEEC (2nd quarter 1999; in %)
Lowest levels

Highest levels

Praha (CZ)

3,2

Severen Tsentralen (BG)

17,7

Bucuresti (RO)

3,4

Severozapaden (BG)

21,2

Nyugat-Dunántúl (HU)

4,4

Warminsko-Mazurskie (PL)

21,3

Közép-Magyarország (HU)

5,2

Východné Slovensko (SK)

21,9

Sud-Vest (RO)

5,4

Severoiztochen (BG)

23,2

Nord-Vest (RO)

5,6

Yugoiztochen (BG)

23,7

Dél-Alföld (HU)

5,7

CEEC average

10,4

Source: Eurostat.

2.4.5. If we consider individual economic sectors, it is
generally true to say that economic restructuring has led
mainly to a drop in the workforce in traditional industrial
sectors, which are not very competitive and in construction
and farming. The mining, iron and steel industries have been
particularly hard hit by government measures and action taken
by individual companies. Together with the chemical industry,
these sectors still have major overcapacity from the planned
economy era. Poland, whose overall economy is showing very
strong growth thanks to speedy and consistent reforms
immediately after the fall of communism, did manage to cut
unemployment to some extent in the years up to 1998. In
1999, however, jobless figures rose again as restructuring
in the coal, steel and shipbuilding industries led to mass
redundancies.

2.4.6. All countries have seen a considerable decline in the
level of public-sector employment. One reason for this has
been the consistent privatisation of state-run manufacturing
and service industries in a bid to establish a market-driven
economy. Another reason, however, is simply the difficult
public-sector budget situation.

2.4.7. The decline in employment could not be offset by
the establishment of a large number of new small businesses
and the growing need for jobs in trade, banking and services.
Consequently, the first half of the 1990s saw a drop in the
overall level of employment. However, this downturn has
since eased.

Table 3: Share of people employed in the various economic sectors (in %), 1990 and 1998
1990
Total

Agri.

Industr.

1998
Constr.

Service

Total

Agri.

Industr.

Constr.

Service

Bulgaria

100

18,5

36,6

8,2

36,7

100

25,7

26,4

4,4

43,5

Czech Republic

100

11,8

37,8

7,5

42,9

100

5,4

32,8

8,2

53,6

Hungary

100

11,3*

29,7*

5,3*

53,7*

100

7,5

28,0

6,2

58,3

Poland

100

25,8*

25,8*

7,0*

41,4*

100

25,7

23,4

5,8

45,1

Romania

100

29,0

37,9

5,5

27,6

100

37,5

27,2

4,9

30,4

Slovakia

100

12,6

32,9

11,2

43,3

100

7,8

28,2

7,4

56,6

Slovenia

100

8,2

43,2

6,5

42,1

100

6,7

34,5

7,1

51,7

Source: The Vienna Institute for International Economic Studies (WIIW), Countries in Transition, Vienna, 1999 (*1992).
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workers from the CEEC at some 700 000 (1), this problem also
affects the applicant states themselves. In their case, however,
it mainly involves workers from Europe’s easternmost regions
(e.g. Ukraine and Belarus).

2.4.8. Agriculture is a particular problem in some countries.
In Poland, Bulgaria and Romania, for instance, the proportion
of the workforce engaged in farming is well above the EU
average. Although the percentage figure has been falling in
some applicant states for a number of years, it has increased
still further in those states which already have a disproportionately high share of jobs in farming. One reason for this
is that, because of growing unemployment in urban areas,
many people are returning to their families in the countryside.
It may therefore be assumed that there is a high proportion of
hidden unemployment in the agricultural sector in these
countries.

2.4.11. The poor budget situation in the transition
countries exacerbates conditions on the labour market. A
demand-led employment policy is virtually impossible to
finance. In many countries, budget austerity is also affecting
active labour market policy. In the Czech Republic, for
instance, further cuts have been made in spending on labour
market activities and retraining measures, despite rising unemployment figures. Every applicant state has started to introduce
active labour market policies and establish a network of
regional and local employment offices. From an overall
standpoint, however, there is a need to press ahead with the
process of establishing modern labour market institutions,
flanked by education and training measures.

2.4.9. This trend is a matter of concern inasmuch as — in
keeping with the trends in industrialised countries — it can be
assumed that, in the CEEC too, structural change will lead to a
steady decline in the percentage of the workforce employed in
agriculture. The trend is felt more strongly in areas with an
above-average share of agricultural workers. In particular,
countries where a high percentage of the workforce are in
farming are likely to experience a sharper rise in unemployment unless appropriate and timely counter-measures are
taken. (The political unrest in Poland brought on by the
situation in farming shows that this trend must be taken very
seriously.)

2.5. Income and purchasing power
2.5.1. Measured as per capita GDP in purchasing power
parity terms, incomes in most central and eastern European
applicant states have improved steadily since 1993. In Bulgaria
and Romania, however, income trends are stagnating at a
consistently low level, and the same has been true of the Czech
Republic since 1996.

2.4.10. One issue which often receives less attention is the
illegal employment of foreign workers in the CEEC. Just like
the EU, where estimates put the annual figure for illegal

(1) Warsaw Voice, 28.5.2000, p. 15.

Table 4: Per capita GDP in purchasing power parity terms (in ECU)
EU = 100
1993

1994

1995

1996

1997

1998

BG

4 400

4 700

4 900

4 600

4 400

CZ

9 500

10 300

11 100

12 000

EE

5 100

5 200

5 600

HU

7 400

7 800

LV

4 000

LT

1995

1996

1997

1998

4 600

28

25

23

23

12 300

12 200

63

65

64

60

6 100

6 900

7 300

32

33

36

36

8 100

8 600

9 200

9 800

46

47

47

49

4 200

4 300

4 700

5 200

5 500

24

25

27

27

4 600

4 800

5 300

5 800

6 200

27

29

30

31

PL

5 200

5 600

6 100

6 700

7 300

7 800

35

37

38

39

RO

4 800

5 200

5 600

6 100

5 800

5 500

32

33

30

27

SK

6 300

6 700

7 300

8 100

8 800

9 300

41

44

45

46

SI

9 900

10 700

11 300

12 200

13 000

13 700

64

66

67

68

Average

5 800

6 200

6 600

7 200

7 500

7 700

38

39

39

38

Source: Eurostat, Economic Accounts of the European Union, 1998.
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2.5.2. Apart from in Bulgaria, Romania and the Czech
Republic, CEEC growth rates have been higher than the EU
average, slowly leading to income convergence.
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average. Slovenia leads the field with around 70 %. Comparing
incomes in terms of exchange rates, however, produces a very
different picture. Here, the differences between the CEEC and
the EU are considerably greater than when comparing in terms
of purchasing power parity (see table 5).

2.5.3. In some CEEC, per capita GDP in purchasing power
parity terms already stands at more than 50 % of the EU

Table 5: Per capita GDP/exchange rates (in ECU)
EU = 100
1993

1994

1995

BG

1 100

1 000

1 200

CZ

2 800

3 300

EE

900

HU

1996

1997

1998

1995

1996

1997

1998

900

1 100

1 300

7

5

6

7

3 800

4 400

4 500

4 900

22

24

23

24

1 300

1 800

2 400

2 800

3 200

10

13

15

16

3 200

3 100

3 300

3 500

4 000

4 200

19

19

21

21

LV

700

1 200

1 400

1 600

2 000

2 300

8

9

10

12

LT

700

1 000

1 200

1 700

2 300

2 600

7

9

12

12

PL

1 900

2 100

2 500

2 900

3 100

3 600

14

16

16

18

RO

1 000

1 100

1 100

1 200

1 400

1 500

6

7

7

7

SK

1 900

2 200

2 500

2 700

3 200

3 400

14

15

16

17

SI

5 400

6 000

7 200

7 500

8 100

8 800

41

41

42

44

Average

1 900

2 100

2 400

2 600

2 900

3 200

13

14

15

16

Source: Eurostat, Economic Accounts of the European Union, 1998.

2.5.4. The major disparity between income and wage levels
in terms of exchange rates and purchase power parities (e.g.
more than 1:4 in Bulgaria and around 1:2 in the Czech
Republic and Hungary [see table 4]), indicates that considerable
adjustments will be needed in the course of EU accession.

2.5.5. Such differences are unlikely to continue in a common market with relatively tightly linked currencies in the
run-up to monetary union. The prices of tradeable goods will
have to adapt. Increasing real wages to offset these price
increases will undermine the CEEC’s wage advantage, and with
it a key element of their competitiveness. The dilemma
between cutbacks in real wages or a collapse in exports can be
resolved only through an appropriate increase in labour
productivity which, despite rising wages, will lower unit labour
costs (productivity-driven wages policy) — or at least put a
brake on them. EU schemes must help support the requisite
investments in education, fixed assets and infrastructure.

2.6. Social security and health
2.6.1. As a result of high unemployment and with a view
to easing budgetary pressures, the CEEC found themselves
obliged to adapt their social security systems to the changed
situation. The social security and pension systems in particular
are suffering as a result of the difficult conditions brought
about by tight budgetary policies. Attempts are therefore being
made in all of the applicant states to supplement state
insurance systems with company and private care schemes.

2.6.2. Pensioners are also hit by the trend in prices for basic
consumer goods. However, governments should refrain from
introducing price controls to solve the problem.

2.6.3. Unemployment insurance also changed radically in
some countries over the past few years. Both the payment
period and the level of benefit have been cut and the eligibility
criteria are now more strictly applied.
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2.6.4. On the whole, despite the moves made so far to
reform social security systems, considerable effort is still
required, since, in the words of the European Commission,
‘standards in the applicant states are generally low’ (1). Governments in central and eastern Europe thus face a twofold
difficulty: the establishment of a social security system which
(a) can be financed and (b) is of a high standard.

2.6.5. In addition to social protection, health services have
also deteriorated overall as a result of massive savings in public
budgets. In all the CEEC, for example, the number of hospital
beds has fallen markedly over the past few years. Apart from
Slovenia, where overall public health care is comparable to EU
levels, all the other applicant states must do much more in the
drive to improve their health systems.

2.7. Other economic developments

2.7.1. Schemes to stabilise and liberalise the economy as
well as moves towards privatisation have generally improved
economic conditions in the applicant states, allowing companies to operate within a free market. Decisions about what, how
much and for whom to produce are no longer taken, as they
were a decade ago, by public authorities and planning boards;
nowadays, the market decides.

2.7.1.1. Virtually all countries have experienced very rapid,
large-scale privatisations. According to a World Bank study (2),
the results have varied markedly depending on country, sector,
size of undertaking, selected method and the legal and
institutional environment.

2.7.1.2. Privatisations have tended to be more successful in
places with a sufficiently well developed legal and institutional
environment and where few core shareholders and foreign
investors have had stakes in the privatised companies. The
privatisation of small businesses (small-scale privatisation) has
also been relatively successful.

2.7.1.3. Results have been poor where the primary aim has
been to privatise as many companies as possible as quickly as
possible, without giving adequate consideration to the legal
and institutional environment required and the macroeconomic impact of privatisation on jobs and income trends.
Moreover, in the course of privatisations, it was often not the
best bidder whose offer was accepted, but people and companies with close links to the awarding authority.

(1) Agenda 2000, Vol. 1: For a stronger and wider Union, Vol. 2: The
challenge of enlargement, p. 59 (COM(97) 2000 of 15.7.1997).
(2) John Nellis: Time to rethink privatisation in transition economies?
World Bank, 1999
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2.7.1.4. In many cases, therefore, although privatisation
has boosted individual companies’ productivity, this has often
been paid for by a rise in unemployment and growing income
disparities. A frequent problem has been the failure to establish
the requisite legal and institutional framework in sectors
providing public services (such as energy); this may result in
the emergence of monopolies. In both cases, back-up measures
are needed to counter any adverse developments. Overall,
however, it may be said that privatisation has been a key tool
in the requisite structural change.

2.7.2. Economic restructuring has also had a positive
impact on price trends. The strong inflationary pressure — so
much in evidence at the start of the transition period because
of the ending of subsidies for basic consumer goods and
because companies were unable to respond quickly enough to
changes in demand by broadening supply and renovating or
expanding their production plants — has for the most part
been reduced.

2.7.3. The central banks fostered this positive development
by pursuing a responsible interest rate and monetary policy.
All the CEEC ended up by making great strides forward in the
fight against inflation, although, in the case of the Czech
Republic, a very restrictive approach in the second half of the
1990s meant accepting a fall in growth, accompanied by a
rapid rise in unemployment.

2.7.4. The stabilisation of economic and political conditions in the CEEC has generated a continuous inflow of
foreign direct investment (FDI). Investors providing capital or
setting up new businesses in the CEEC have two main goals in
mind. One objective in setting up new business establishments
is related to the market (i.e. tapping into new market outlets)
and proximity to customers, a factor which companies see
as particularly important. Another is cost-related (taking
advantage of the relatively low production costs); this plays a
predominant role mainly in the manufacturing sector. For the
CEEC, however, both effects are welcome. The impact of (i)
market entry or expansion and (ii) lower manufacturing costs
(the result not least of the wage differential between country
of origin and country of destination) benefits the CEEC by
creating jobs and boosting prosperity.

2.7.5. The decision taken at the Helsinki European Council
to start bilateral accession negotiations with Slovakia, the two
remaining Baltic states, Bulgaria and Romania further boosted
foreign investors’ interest, not only in these countries but also
in the central and eastern European applicant states as a whole.
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2.7.6. Growth rates in the individual CEEC are, with few
exceptions, higher than the EU average. However, overall
economic growth is lower than anticipated in Agenda 2000.
Hence, the gap in economic performance between the CEEC
and the EU will narrow much more slowly than predicted just
a few years ago.

2.8. Equal opportunities

2.8.1. Legislation in the individual applicant states is largely
consistent with the key requirements of EU law relating to the
equal treatment of women and men. Unfortunately, practice
often differs. As in the Union, the main problems arise above
all because economic difficulties affect women and men in
different ways (1). Moreover, awareness of the importance of
equal opportunities for men and women remains low.

2.8.2. Equal opportunities, however, relate not only to the
relationship between men and women, but also to the
avoidance of any kind of discrimination based on ‘racial or
ethnic origin, religion or belief, disability, age or sexual
orientation’ (Article 13, EC Treaty). With regard to the
situation of minorities in particular (e.g. Roma), there are still
considerable problems in the applicant states.

3.

The opportunities of EU enlargement and potential
problems

3.1.
The political changes in eastern Europe at the end of
the 1980s and the resultant transition process presented major
challenges for the CEEC. To date, these countries have
undergone many positive developments and successful
reforms. The reform process has however also been marked
by rising unemployment and budget-related cuts in social
protection and health care .

3.2.
The EU met its responsibility in the first instance by
supporting the reform process in the CEEC with funds (Phare)
and trade agreements (Europe Agreements). Then, at the 1993
Copenhagen European Council, the EU heads of state or
government also agreed that the CEEC would be able to join
the Union if certain criteria were met. Accession negotiations
were finally officially opened in March 1998.

(1) Agenda 2000, Vol. II: The challenge of enlargement (impact
study), p. 46 (COM(97) 2000)).
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3.3. The opportunities of enlargement
3.3.1. Cooperation between the Union and the CEEC to
date has already brought many advantages to both sides.
3.3.2. Up to now, the EU has benefited in particular from
trade with the CEEC and has a significant trade surplus with
these countries. Trade with the CEEC as a percentage of the
EU’s overall external trade reflects the CEEC’s relatively low
gross national product. A further rise may be expected,
particularly as a result of growth in both the CEEC and in the
EU.
3.3.3. The CEEC benefit above all from the relatively
unhindered access to the EU market, from the various EU
support measures (financial aid, political dialogue etc.) and
from the substantial involvement of many companies in
eastern Europe. Foreign direct investments to date have had a
largely positive impact on both jobs and the economy.
Furthermore, western European companies operating in the
applicant states generate a considerable share of CEEC foreign
trade.
3.3.4. In addition to these benefits which have emerged for
both sides since the opening-up of eastern Europe, enlargement
also presents a range of further opportunities. On the one
hand EU enlargement to include the CEEC is a contribution to
peace and security in Europe. On the other, enlargement is, as
the ESC reiterated in earlier opinions, an ‘historic opportunity’
which should not be missed. It will bring together all the
peoples of Europe within a ‘common home’, bring stability
and prosperity to the European continent forever, and strengthen the political, economic, social and cultural influence of
Europe (in the widest sense) throughout the world(2).

3.4. Problems
3.4.1. In taking this long-term view, however, it is
important not to forget that developments in the CEEC will
still be accompanied by many problems in the medium term.
This is due to the huge ‘double burden’ facing the accession
states: while still having to cope with the process of transition,
they have undertaken to adopt the entire EU legal acquis.
3.4.2. The tight budget situation in the CEEC, weaknesses
in their systems of public administration and law (3) and
increasing pressure on labour markets will make it even more
difficult to manage this ‘double burden’. Integrating the CEEC
into the EU internal market will also heighten competition in
these countries.
(2) OJ C 19, 25.1.1993 and OJ C 129, 10.5.1993 — EC/CEEC
relations (Bulgaria, Romania and the Baltic states) and OJ C 75,
10.3.1997 — Implications for CAP of the accession of countries
of central and eastern Europe.
(3) Cf. various progress reports of the EU Commission.
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3.4.3. It is worrying that the economy is split between
competitive, clearly export-oriented sectors that are relatively
productive and supported by foreign investment and sectors
serving the domestic market that are not very competitive,
have low productivity and above all inadequate technology.
Rapid integration of the latter into an open and competitionoriented system is particularly problematic (1).

3.4.4. Lack of capital — and the resulting lack of innovation
— poses a particular problem for many companies. This
concerns SMEs in particular, which are a pillar of the transition
process and make a large contribution to GNP and employment (2).

3.4.5. These weaknesses may exacerbate the situation in
trade and industry in view of emerging merger trends. At the
moment the degree of concentration in the retail sector is very
low, but pressure from foreign retail chains on the eastern
European market is intensifying. This means that in both the
retail and other sectors, such as consumer and business
services, many companies will face a higher risk of failure and
closure and will be more subject to structural change (2).

3.4.6. The demise of regional industrial giants that are no
longer competitive is ongoing and threatens the livelihood of
whole regions. If it is not possible to set up smaller businesses
with marketable products, then the wide local disparities
already to be found will be further exacerbated.

3.4.7. In 48 of the 50 regions of eastern Europe, per capita
gross domestic product is less than 75 % of the EU average.
This situation is typified by the enormous regional differences
in income. At the bottom end of the income scale is the Polish
region of Swietokryskie, with just 24 % of the EU average. But
income levels are also relatively low in the Baltic Republics,
Bulgaria and Romania (25 %-34 % of the EU average). Regions
of the applicant states on the EU’s future external borders face
particular problems as a result of their exposed location. At
the other end of the scale are above all the urban centres of
central and eastern Europe, in particular the Prague region,
where income trends actually lie above the EU average (3).

(1) Hungary on the road to accession, OJ C 117, 26.4.2000, p. 38.
(2) EU Magazine 5/2000.
(3) Eurostat News Release No 48 of 18.4.2000.
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3.4.8. As the ESC already mentioned in its information
report, the situation in the CEEC presents certain risks that
should not be played down. On the one hand ‘there is the
danger of a “brain-drain” because of the existing considerable
discrepancy in incomes between the EU and the applicant
states; this may also have a damaging effect on the economic
catching-up process in these states. On the other hand, it is
likely that certain groups will have to face major social
hardships brought about not only by the ongoing process
of radical change but also triggered, in particular, by EU
enlargement since both the consumer goods and the labour
markets will come under increasing pressure’.

3.4.9. In Agenda 2000 the Commission also noted that the
applicant states will not be able to enjoy the benefits of
accession immediately, and that these benefits will not be
distributed evenly. For a long time after accession these
countries will face enormous adjustment pressures which may
generate economic, social and political tensions.

3.4.10. These tensions may also be felt in certain EU
Member States, especially those that border on the CEEC, since
the huge income discrepancies create the probability of
increased labour migration and company relocations. This
may heighten pressure on the labour market. In the absence
of adequate transitional arrangements governing the free
movement of labour and services and specific measures to
address the problem, this will lead to higher unemployment in
these neighbouring Member States.

3.4.11. It is therefore essential to seek a socially sustainable
accession, in order to ensure social peace in Europe and in
particular in the applicant states. A rapid accession without
the necessary structures to cushion against social hardship
could jeopardise the whole process of integration. Moreover,
without adequate measures to ensure sustainable employment
in the CEEC there would be a further increase in pressure on
labour markets in the Member States.

4.

Making the enlargement process socially sustainable

4.1.
The basic condition for accession to the Union is
fulfilment of the ‘Copenhagen criteria’. These include: (1)
establishment of democratic principles and structures, (2)
development of a functioning market economy, and (3)
acceptance and transposition into national law of the whole
EU legal acquis (e.g. social and employment standards, environment and consumer protection measures).
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4.2.
However, meeting the Copenhagen criteria is in itself
not enough, because accession is not just an administrative
and technical matter, but rather a major sociopolitical process (1). This means that closer relations with the EU’s eastern
European neighbours and Community support measures must
not be restricted to legal matters or to economic, technical and
financial areas. At issue therefore is not only what enlargement
means from an economic or legal perspective, but above all
what benefits enlargement can bring for the people of Europe.

4.3.
It is agreed that enlargement offers a major opportunity
to bring Europe together and to improve people’s lives.
However, this process is not automatic and does not happen
of its own accord. For many people in the applicant states, for
instance, the transition process to date has brought not only
benefits. This has not only influenced the attitude of wide
sections of the population towards the market economy, but
is also reflected in the considerable scepticism among people
with regard to EU enlargement. Growing scepticism in the
applicant states indicates that people in the CEEC have not yet
been adequately informed or that they expect accession to
bring disadvantages. Recent surveys also indicate a similar
mood in the current EU Member States (2).

4.4.
An important role must therefore be assigned to the
social dimension in the European integration process (3). Only
if the EU and governments take the concerns of people on
either side seriously and pursue with them a political discussion
about these concerns, can the enlargement process be free of
serious political conflict. This also includes dialogue with the
public — in other words an appropriate information and
communication policy on both sides channelled towards
citizens’ needs. In this connection, the Committee welcomes
the initiative announced by the Commission to develop a
communication strategy.

4.5.
In the short time since the fall of communism in 1989,
considerable progress has been made in the CEEC towards
developing stable democracies and functioning market economies. The ESC nevertheless concludes that in order to make
the enlargement process socially sustainable, there is still a
great need for action to reduce regional economic disparities
(not only between and within the applicant states, but also

(1) OJ C 51, 23.2.2000.
(2) European Commission, Eurobarometer, report 53, October 2000.
(3) Cf. ESC: OJ C 339, 31.12.1991 and OJ C 129, 10.5.1993, as well
as A3-0189/92: European Parliament Resolution on the strategy
of the European Union to prepare for the accession of the
countries of Central and Eastern Europe, with a view to the
European Council in Essen (9-10 December 1994); European
Parliament Resolution of 17 April 1996 on the White Paper:
‘Preparing the associated countries of Central and Eastern Europe
for integration into the internal market of the Union’ (OJ C 141,
13.5.1996).
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between the EU and these states), to avoid social hardship, to
take more account of the social dimension, and finally to
create effective social partnership structures and strengthen
social dialogue.

4.6. Promoting economic and social cohesion

4.6.1. Since the continued success of the transformation
process depends on management of its economic and social
impact, the economic strategies used to effect the transition to
a market economy must be socially sustainable. Marketoriented and social measures must always go hand in hand (4).
Adverse social and employment trends could cause internal
political problems in the CEEC and threaten integration.

4.6.2. The European Parliament also emphasises the role of
investment in developing improved social structures in the
countries of central and eastern Europe (5). The European
Parliament considers development of an effective social dimension to be a basic pre-condition for averting the potential
undesirable effects (6) of integration into the internal market (5).

4.6.3. Questions relating to employment, which under the
Amsterdam Treaty now play a much more important role in
Community policy, should also be addressed more specifically
in negotiations with the applicant states. Both in agriculture
and industry, there are likely to be considerable structural
changes, which could threaten many jobs. Appropriate macroeconomic and regional and structural measures should therefore be taken — taking into account the different degrees of
transition and different structures in the applicant states —
with the aim of developing new employment opportunities
and obviating the impending increase in unemployment with
all its implications. Given the state of the applicant states’
budgets, however, discussions are needed on the financing of
such measures.

4.6.4. Border regions are particularly affected by the expected changes. The best way for them to deal with these changes
is through cross-border cooperation (e.g. by using existing EU
programmes). The Committee welcomes the fact that the
Commission is already working on a communication on the
development of border regions.

(4) OJ C 129, 10.5.1993.
(5) European Parliament Resolution of 17.4.1996 on the White
Paper: ‘Preparing the associated countries of Central and Eastern
Europe for integration into the internal market of the Union’ (OJ
C 141, 13.5.1996).
(6) György Farkas, deputy Secretary-General of the Hungarian
Chamber of Commerce, estimates that one third of the
600 000 SMEs in Hungary would not survive a rapid accession
(Wirtschaftswoche No 13, 25.3.1999, p. 30).
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4.6.5. Agriculture in the CEEC is a particularly difficult area.
No matter how big an effort is made, the structural problems
faced by agriculture in many applicant states will take more
than a few years to be overcome. It can be assumed that, above
all, small farms with very low productivity (e.g. in Poland) will
not be able to survive the enormous competitive pressures of
the internal market in the foreseeable future. It will take a
long time to make the necessary structural adjustments and
strengthen the competitiveness of agriculture in the CEEC (1).

4.6.6. It must also be borne in mind that the value of farms
should not be seen in purely economic terms. As well as their
importance for environmental protection and the upkeep of
the countryside, their capacity to relieve the social burden
must also be recognised as long as it is not possible to create
enough alternative jobs outside agriculture (1).

4.6.7. The Committee thus welcomes the establishment of
new policy tools as part of the pre-accession strategy (Sapard,
ISPA) and the decision of the employment and social affairs
ministers on 9 March 1999 to increase the emphasis on
employment and social policy in the Phare programme. EU
Commission moves to help the applicant states draw up an
employment strategy consistent with the Luxembourg process
should also be highlighted. As part of this, the Commission is
drawing up — individually with each applicant state — a
joint assessment paper (JAP), which forms the basis of the
employment policy review process provided for under the
accession partnerships. This makes it possible, when laying
down employment objectives, to cater as far as possible for
the individual requirements and particular national circumstances of each accession state.

4.6.8. It should be noted, however, that, at the ESC
enlargement conference, many participants from the applicant
states were critical of EU schemes in general (in terms both of
application and access), accusing them — despite Commission
improvements — of lacking transparency and involving
excessive red tape (e.g. in twinning arrangements). The Committee would therefore ask the Commission to address these
criticisms accordingly.

4.6.9. A key pillar of any employment strategy in the CEEC
must be the development of business. As the Committee
already indicated in its information report on the employment
situation and social situation in the CEEC, enterprises make an
essential contribution ‘to the creation of new jobs and the
generation of income, which are prerequisites for further
economic and social development. Appropriate measures will
therefore have to be taken, e.g. in the fields of training and
technical assistance, to develop efficient enterprises’.

(1) OJ C 51, 23.2.2000.
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4.6.10. Without such measures there is a risk not only that
insufficient new jobs will be created, but that existing jobs will
be threatened, unless businesses in the CEEC are prepared for
the further structural changes made necessary by complete
integration into the internal market and the accompanying
increase in competitive pressure.

4.6.11. Another point concerns social service systems.
Here, too, the ESC has already noted that as part of the preaccession process more account must be taken, under Article
16 of the Amsterdam Treaty, of such systems which work
more specifically to strengthen social cohesion and alleviate
the distress of the socially most disadvantaged. These systems
must therefore not be allowed to succumb to privatisation
pressures; rather their importance in meeting present-day
needs must be recognised (2).

4.6.12. The problem of a growing ‘brain drain’ in the CEEC,
which may make it more difficult for their economies to
catch up, was discussed at the enlargement conference on
16 November 2000 referred to above. It was clear opinions
vary on the matter. While some are warning of a growing
exodus of human capital from the CEEC, moves are being
made in the Member States to meet manpower requirements
in certain areas (such as IT) by taking on skilled labour from
the applicant states. Some applicant state representatives also
argue that the ‘brain drain’ has for the most part already taken
place. They therefore propose staging a joint seminar together
with the ESC on this issue. In this context, the ESC welcomes
the call from the Commission and the Council to the applicant
states to provide an assessment of anticipated future migration
movements and their impact on labour markets and the
economy.

4.6.13. Lastly, the problem of corruption and the combating of fraud should be mentioned here. As is made clear in the
regular Commission reports on the applicant states’ progress
on the road to accession, the CEEC still have a great deal to do
in the fight against corruption.

4.7. Strengthening social dialogue

4.7.1. The ESC has already noted on several occasions that
developing relations between employers and employees as
autonomous social partners (while maintaining the role and
responsibility of government) is a crucially important part of
the accession process (3).

(2) Cf. European Parliament Resolution of 17.4.1996 on the White
Paper: ‘Preparing the associated countries of Central and Eastern
Europe for integration into the internal market of the Union’ (OJ
C 141, 13.5.1996) and CEEP 99/PECO 3: Written position on the
EU’s enlargement.
(3) OJ C 129, 10.5.1993.
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4.7.2. Enlargement will succeed only if it is underpinned by
a broad social consensus. This consensus requires a socially
acceptable process in which the social partners and other
interest groups (e.g. consumers, voluntary organisations) are
involved (1).

4.7.3. As the Commission progress reports show, social
dialogue is developing in very different ways in the applicant
states. According to the Commission, a tripartite dialogue
(between government, employers and employees) is
developing satisfactorily in Estonia, and Slovenia, whereas in
other countries there is room for improvement.

4.7.4. The ESC was also able to ascertain in various talks
with social partners in the CEEC (e.g. through the joint
consultative committees), that there are considerable difficulties on the social dialogue front; these concern both the social
partners’ dialogue with governments and among themselves
and structural weaknesses and problems within particular
social partner organisations.

4.7.5. In the light of these talks, it is apparent that, in some
applicant states, workers’ rights are not monitored, there is not
enough focus on social dialogue and the social partners are
not adequately involved in preparing and drawing up reports
for the Commission. Certain governments are also very
reluctant to grant the social partners an autonomous role. And
in some CEEC there are major disparities in the degree of
organisation and development of employers’ and employees’
bodies. For instance, in some countries employers are much
less well organised than employees. From the unions’ point of
view it is difficult to conclude sector-wide collective agreements
owing to the absence of a negotiating partner. Most wage
agreements are therefore reached primarily at company
level (2).

4.7.7. Against this backdrop, it is important for the applicant states that their social partners discuss these matters with
their EU counterparts, given their many years of experience
with a market economy and with EU policies. The Communication from the Commission on adapting and promoting the
social dialogue at Community level, in which the Commission
also focuses specifically on the applicant states, underlines the
role of social dialogue and provides for support measures, is a
positive step in this context (4). At this point, the Committee
would also refer to the Nice European Council conclusions on
strengthening the social dimension of enlargement, where the
EU heads of state or government stressed support for the role
of social dialogue in the context of enlargement.
4.7.8. Companies from EU Member States operating in the
applicant states should also lead by example in fostering social
dialogue and industrial relations by, for instance, authorising
works councils or helping establish viable employers’ organisations in the CEEC and playing a part in these organisations.
4.7.9. For several years already the ESC itself has been
widely involved in promoting social dialogue with representatives from the applicant states. Various hearings have been
held with representatives of CEEC economic and social interest
groups (e.g. in Brussels, Warsaw, Tallinn) and bilateral relations
have been established with individual countries, e.g. through
the Joint Consultative Committees, which comprise members
of the ESC and members of similar interest groups in the
applicant states (5).
4.7.10. CEEC representatives at the enlargement conference
pointed out, among other things, that the work done by
international organisations operating in their countries should
be better coordinated and proposed that a role be given to the
Committee in that context.

5.
4.7.6. These problems must be overcome before there can
be effective social partnership structures that are equal to the
challenges of the transition and enlargement process. But
this also requires that the social partners have sufficient
understanding of the characteristics and problems of a marketoriented economy, privatisation and business restructuring
policies, the basic principles and techniques for concluding
wage agreements, labour market organisation, vocational
training, etc. (3).

(1) Cf., for example, Reinforcing the pre-accession’s strategy, OJ
C 157, 25.5.1998, p. 58, Social policy: the social dialogue, OJ
C 95, 30.3.1998.
(2) ESC opinion ‘Poland on the road to accession’, OJ C 51,
23.2.2000.
(3) Economic and social organisations in the countries of central and
eastern Europe — consultative mechanisms, OJ C 19, 23.1.1993.
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Conclusions and recommendations

5.1.
As the ESC has already said, eastward enlargement of
the EU represents an historic opportunity to unite all the
peoples of Europe in a ‘common home’, thereby ensuring
lasting stability and prosperity in Europe.
5.2.
However, the benefits of EU enlargement will not be
enjoyed equally across the board. Enlargement is likely to be
accompanied by fiercer competition and increased structural
change in the CEEC, which will step up pressure on goods and
labour markets. For certain groups this many result in social
hardship that should not be underestimated. Against this
background, growing scepticism among the general public in
the applicant states can be seen as an indication of the fears
shared by many.
(4) COM(98) 322 final. Cf. speech given by Commissioner Flynn in
Warsaw on 18.3.1999 (Speech/99/48).
(5) OJ C 157, 25.5.1998, p. 58.
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5.3.
The ESC therefore emphasises the importance of the
social dimension in the enlargement and integration process.
The enlargement process cannot take place without major
political and social conflicts unless sufficient attention is paid
to the social dimension. But this means taking very seriously
— perhaps much more seriously than hitherto — the fears of
those considered to be more vulnerable or perceived as being
the losers(1).
5.4.
Against this backdrop, the Committee welcomes the
Commission communication entitled Social Policy Agenda
which sets out the Commission’s objective ‘to contribute to
preparing the enlargement of the Union under conditions of
balanced economic and social development’ (2).
5.5.
Moreover, the Committee feels that, before successful
accession can take place, it is essential to adapt the EU cohesion
and structural programmes and the common agricultural
policy so that the applicant states can accede on an equal
footing.
5.6.
In addition to the objectives and actions set out in the
Social Policy Agenda, the ESC calls on the Commission to give
greater attention to the following issues during the accession
negotiations and to consider how they can be appropriately
addressed:
— the urgent need to formulate appropriate, socially- and
environmentally-sustainable, development strategies for
key problem areas (e.g. heavy industry, agriculture)
building on an overall approach;
— the need for training measures at every level, but
especially for economically disadvantaged regions, so that
the economic gulf between town and country can
eventually be narrowed. Such training measures are also
(1) OJ C 51, 23.2.2000.
(2) COM(2000) 379 final.
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needed in agriculture and heavy industry to accompany
structural change and cushion the effect of adverse
employment trends; the Committee feels that the importance of training in the CEEC cannot be stressed often
enough and would refer in this regard to its information
report on the European dimension of education: its
nature, content and prospects (3) and to the conclusions
of the Lisbon European Council on education policy;
—

improving conditions for SMEs by promoting entrepreneurship (including access to credit facilities), setting up
processing and marketing organisations, providing for
technical assistance and training measures and establishing an appropriate microeconomic environment, with
the aim of encouraging economic growth and creating
permanent jobs;

—

promoting social dialogue at the various levels and raising
awareness among the social partners and civil society
organisations, so that they organise themselves more
effectively on their own;

—

establishing social service systems that help to strengthen
social cohesion and alleviate the plight of the socially
most disadvantaged;

—

the need to step up dialogue with civil society about
preparing for EU accession and the consequences of
accession;

—

fostering equal opportunities for all, especially between
men and women and in relation to minorities;

—

greater transparency in the application and use of EU
programmes and other possible forms of support.

(3) The European dimension of education: its nature, content and
prospects.

Brussels, 25 April 2001.
The President
of the Economic and Social Committee
Göke FRERICHS
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Opinion of the Economic and Social Committee on ‘Development of human resources in the
Western Balkans’
(2001/C 193/20)
At its plenary session on 12 and 13 July 2000, the Committee decided, in accordance with Rule 23(3) of
the Rules of Procedure, to draw up an opinion on ‘Development of human resources in the Western
Balkans’.
The Section for External Relations, responsible for preparing the Committee’s work on the subject,
adopted its opinion on 11 April 2001. The rapporteur was Mr Sklavounos.
At its 381st plenary session on 25 and 26 April 2001 (meeting of 25 April), the Economic and Social
Committee adopted the following opinion by 59 votes in favour to one vote against, with four
abstentions.
1.

The need and the scope of the opinion

1.1.
The need and the scope of the opinion are the
following:
1.1.1. The importance of the Balkans for European integration.
1.1.2. The importance of human and social capital for
economic development in the area and for sustainable enlargement towards the south.
1.1.3. The importance of the Balkans for integration of the
Mediterranean basin into European ‘structures’.
1.2.
The scope of the opinion is to highlight the importance
of these forms of capital and to provide a range of proposals
necessary to formulate a holistic approach towards the development of the human and social capital in the Western
Balkans.
1.3.
There is an undisputed need for clear, effective and
decisive European Foreign Policy in general and towards the
Balkans in particular.
The ‘costs’ of war and instability in the Western Balkans will
be unbearable for the process of European integration. Thus
peace and stability in the Western Balkans is not a regional
problem, it is a European problem.
There is also a need for a strong and decisive re-invigoration
of the Stability Pact to enable it to meet the expectations of
broader European society and of the social partners on the one
hand, the goals set up by the world community in reference to
the Stability Pact as well as the needs of the local societies on
the other.
There is a need for organised, well-structured and programmed
involvement of European civil society in the development of
human and social capital, the participatory culture and structures of social dialogue in the Western Balkans.

Association agreements are a very useful instrument for the
integration of the countries of the Western Balkans in the
European structures, but there is a great need for a more
coherent/comprehensive approach embracing the region as a
whole.
The European Economic and Social Committee is of the
opinion that the regional approach and all sectoral policies for
the Western Balkans have to be integrated in a regional
development programme.

2.

The importance of human and social capital for
growth in the region

2.1.
The World Bank report under the title ‘The road to
stability and prosperity in Southeastern Europe: A regional
strategy paper, 15 March, 2000’ gives a very high importance
to human and social capital development as a necessary factor
and/or prerequisite for sustainable development in the area.
Two chapters (5 and 6) are related if not devoted to the
development of social and human capital.
2.2.
Higher education for leadership development, for
human capital development, for social change.
2.2.1. The development of elites with multicultural education and horizons, the education of the younger generation
on a similar basis are considered as investments in social
capital and vital to a peaceful sustainable future.
2.2.2. A well-trained human capital is considered as the
essential factor for the economic development of the area,
combating poverty and environmental degradation.
2.2.3. But at the moment, on the one hand we face
deterioration of the educational system, lack of opportunities
for well-educated and skilled people and on the other hand we
face a massive brain drain from the area. At the same time the
urgent need for ‘modernising’ the educational system is
recognised by all sides.
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The problem

3.1.
The massive and continuous destruction of human
resources, human and social capital, as well as a brain drain,
and emigration result in an urgent need for an effective holistic
approach for their re-assembly, reconstruction, development
as a critical, decisive factor for the economic reconstruction of
the area.
3.2.
Irrespective of causative factors of the problems and of
degrees of differences between countries in the area, the
aftermath of the transition and the last Balkan war finds the
Western Balkans in the following situation:
3.2.1. Destruction or fatal depreciation of the infrastructure
necessary for the sustainability of human and social capital.
Crisis of legitimacy of the institutional framework, public
administration and authority, law and order systems.
3.2.2. Social fragmentation: break down of social bonds,
fragmentation, segregation on a clan basis, religious affiliation,
politically partisan ‘machines’, politically and clan-related
regional identities.
3.2.3. Antisocial exclusive defensive group solidarity.
Regressing to family loyalty as the only stable loyalty when
loyalties beyond the family boundaries are increasingly changing and fluid.
3.2.4. Distrust towards foreigners in general as well as
those who do not belong to the family.
3.2.5. Difficulties in cooperating among each other and
mistrust towards collective bodies and institutions including
from trade union and political parties.
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3.8.
The different but parallel goal of Tito was to establish
a Yugoslav identity and a socialist consciousness among the
different south-slav nationalities, non-slav minorities, other
minorities through a weak decentralised federation.

3.9.
The collapse of communism, the two poles system of
world organisation, the Yalta arrangements, among other
different factors, for the Albania and the Yugoslavia, contributed to a quick collapse of the Albanian regime and a slow
but tragic disintegration of the Yugoslav federation.

3.10. The present party systems, with most of their cadres
springing from the same sources of the past regimes, without
real open transparent democratic participatory traditions and
experience, without transparent funding, without a real membership and locally democratically elected on a bottom-up
basis, they constitute rather mechanisms of social control,
mechanisms struggling to re-establish a socially accepted and
legitimised order, than parties as understood in the Western
democratic and parliamentary traditions.

3.11. One main dimension of ‘the problem’ is the difficulty
of donor countries, world institutions and NGOs to grasp
what the World Bank lately recognised:

3.3.
In a few words, we face destruction, or serious
weakness of all embracing social-bonds, value system, values
structures.

‘More important, we must de-emphasize policies and
emphasize institutions. Institutions in the sense in which
Douglas North interpreted them: ideas, ideologies, prejudices, rules of behaviour, not organisations or other
physical entities. To transform this kind of institutions, the
culture must be changed.

3.4.
The conflicts between the different nationalities and
the wars, provided a cover up and a defensive exclusive
national solidarity obscuring the existing dissatisfaction and
fragmentation within the ethnic groups, political disintegration
and underdevelopment.

This involves much more than simply privatising stateowned enterprises or passing laws. It involves changing
the attitudes of public officials, even the attitude of the
private sector.

3.5.
An accurate description and a sound understanding of
the current reality on human and social capital has to take into
consideration the substantially different but parallel historically
tragic experiences of Albania and Former Yugoslavia, in the
post World War II era.
3.6.
The Albanian goal (under Hotza) of establishing an
Albania identity and a communist consciousness among the
different clans, ethnic groups, religious affiliations of Albania,
did not work.
3.7.
The iron rule, overly centralised elitist bureaucratic
one-party system and the titanic effort to uproot the Albanian
past were doomed to failure with ruinous long-lasting effects.

We realize that the Government can not just create and
legitimise new institutions and behavioural norms and
parachute them from the top to the public through laws
and policy actions. Civil society should feel the need for
change. Therefore we have to be in a position to help both
the public and the government — both sides of this
transformation (1).’

(1) TRANSITION: The Transition Newsletter about reforming economies — Nov. Dec. 2000/Jan. 2001.
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Municipal system

The municipal system is weak and ineffective (especially in
Albania) because it functioned as a lower level appointed
administrators and/or party appointed functionaries, rather
than elected local leadership responsible for the management
of local wealth and accountable to the local people. During
the conflict periods, the ethnic and religious barriers paralysed
the municipal system and ethnic ‘machalas’ enclaves within
the villages or ethnic villages complicated the evolution of the
municipal system.

5.

outnumber the employed in FYROM and the massive lay-offs
are not accompanied with any consideration of training or a
hope for a future job.

7.

Living standards

7.1.
A deterioration of living standards in all countries in
the area has been the hard reality for at least the last decade.
Real wages decline with registered unemployment for example
reaching 36 % in FYROM and 30 % in Yugoslavia, 55 % in
Bosnia Herzegovina in 1998.

Public administration and public sector management

5.1.
The culture of the one-party system and the party
controlled administration and public sector in Albania, and
the same culture but working on federal and ethnic basis in
Yugoslavia, led to the ineffectiveness of the past and the
weakness of the present.

5.2.
The years of the conflict, of wars, of embargoes, of a
semi-official black market, to cover state and public needs, has
multiplied and deepened the crises in the public administration
and the public sector.

6.
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The general social disintegration

6.1.
The breakdown of the political system, the value
system in Albania, the soul searching in FYROM, Croatia,
Serbia, Montenegro, Bosnia Herzegovina, over the slow-tragic
break down of Yugoslavia’s federalism, socialism, the civil war
and the embargo, the dramatic economic crisis, have effects
on the judicial system, the law and the order functioning.

6.2.
The transition experiences, the pyramids in Albania,
the non-transparent privatisation processes in FYROM and
Croatia, the black market in Serbia and Montenegro, have
culminated in a general social climate of distrust of the citizens
among themselves and of the citizens towards the authorities.

6.3.
A crisis of legitimacy on all levels in all spheres of
authority has been established and is getting deeper due to the
sustainability of corruption.

6.4.
The breakdown of the social security systems and the
inability of the state to pay even pensions and basic salaries
has been enforcing the vicious circle of anomie and invigorating the black market, the grey economy, the penetrations of
organised crime in society. For example the unemployed

7.2.
In Bulgaria poverty ‘headcount’ increased seven times
between 1995 and 1997, while in Romania it increased five
times in the period 1989-1998.

7.3.
Displacement of populations. About 3 million people
have been displaced only due to the war involving Serbia,
Herzegovina, Croatia, excluding the Kosovo crisis.
7.3.1. Serbian sources indicate that 1 million refugees are
at present in Serbia and at minimum cost of a dollar per day
they constitute on strictly economic basis a devastating cost
for the economy of the country.
7.3.2.

13 % of the Montenegrin population are refugees.

7.3.3. The system of social security and healthcare as
well as of social support broke down increasing social
dissatisfaction, disaffection, and disintegration. The deterioration of the environment, governmental and social inability
to use effective measures of environmental protection are all
contributing to the escalation of the problem and the dangers
for social health. The situation of minorities, especially of the
Roma people, has been worsening due to the last war.

8.

Education and youth

8.1.
Public allocations to education remain low in all
countries. Fiscal allocations as shares of GDP have decreased
during the past years. As all countries have experienced
significant declines in GDP throughout the transition, the
education resource envelope available for each student has
declined significantly. In several countries institutional capacity
in the education sector has been weakened with dilapidated
infrastructure, poorly paid, trained and motivated teachers,
outdated education materials, curricula and teaching styles. All
the above were intensified in ethnically mixed communities
where the difficulties to formulate and apply multicultural
educational programmes were significant.
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8.2.
In virtually all the SEE countries, the needs for furniture,
equipment and learning materials are daunting. Even more
important are capacities to manage and operate the education
systems.

9.
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10.4. Also in Kosovo history, social conflicts have not
evolved only on the lines of ethnic differences but on the basis
of land ownership as well, with poor Muslim and Christian
Albanian and Serb populations opposing Albanian landlords.
Also during the Hotza period progressive Kosovars were more
in trouble in Albania than Serbia proving the political dividing
lines equally strong some periods.

Crime and corruption

Corruption as factor contributing to anomie, social economic,
political underdevelopment in the Balkans in general and in
western Balkan in particular is considered very high. Among a
total of 99 countries, Transparency International Corruption
Perceptions Index, ranked FYROM 63 (along with Romania)
Croatia 74, Albania 84.

9.1.
The continuity of conflict and insecurity, of extreme
poverty, is feeding corruption and organised crime and is also
fed by it. The trafficking of women and children as it has been
well highlighted in the last meeting of the MP Network for
South Eastern Europe (February 26 and 27, 2001, Skopje,
FYROM). Its high profits are feeding corruption.

9.2.
This corruption and organised crime are factors for
further social, economic, political and moral disintegration in
the area. The existence of foreign troops in the area is
considered as a factor contributing to trafficking of women, to
prostitution and thus to corruption.

9.3
Corruption is fed by and feeding crime. Trafficking of
children and women, selling of poor children’s organs, child
labour and child prostitution are thriving in the area, as an
outcome of corruption and a factor in its sustainability.

11. There is historical scientific proof and social memory
which can be used for a new beginning of peace and
cooperation
Thus the area has enough natural resources, great cultural and
historical heritage geopolitical importance and a flourishing,
economically and culturally, diaspora in northern Europe in
Australia, in Canada and the US so that in general terms the
integration of the area in the EU structures and the EU itself
will be a great advantage for Europe.

12. Existing actions, plans and strategies
There exists a very rich and profound work on strategies for
the Balkans, actions, plans, strategies.

12.1. The Stability Pact remains an all embracing ‘mechanism’ and plan for the area, including an interest for the
development of social and human capital. Surely the world
community, the average European citizen, the Western Balkans
citizens place a lot of expectations on the Stability Pact. The
creation of the Stability Pact is an achievement in itself. But if
the Stability Pact fails to achieve its goals then the loss will
have long term catastrophic effects. With the changes in the
Former Republic of Yugoslavia we hope there will be no
reason for delaying a decisive transformation of the Stability
Pact into a coherent development pact.

10. The other side of the coin

10.1. The history of the Balkans in general and the western
Balkan in particular, it is not a history of continuing conflict,
hate and blood. As several historians, sociologists have documented there exist historical periods and experiences of coexistence and symbiosis, of close and varied contact.

10.2. Among the relevant publications is ‘the classic study
of Serb — Albanian osmosis’ described by Milan Sufflay in his
book Srbic Arbnasi (1925).

10.3. In Montenegro and Northern Albania also for centuries we observe strong links between Albanian and Montenegrin
Clans, intermarriages and war alliances. Montenegrin clans can
be considered off-shoots of Albanian families and vice versa.

12.2. There is an excessive and even confusing number of
NGOs, institutions, world and UN organisations, European
and American organisations, agencies, dealing with the Balkans
in general and western Balkans in particular, in Bosnia, in
Kosovo, in Albania.

12.3. Besides the ESC’s reports and opinions as documents
of high quality we can include:

12.4. The CEPS plan for the Balkans (Centre for European
Policy studies 2000A.804 Michael Emerson, Daniel Gros
Editors).

12.5. The Task Force report, promoting sustainable Economies in the Balkans: Report of an international Task Force
sponsored by the Council on Foreign Relation of the USA.
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12.6. The Road to Stability and Prosperity in South-eastern
Europe: A regional strategy, paper 1 March, 2000, World
Bank. Europe and Central Asia Region.
12.7. A very concrete Greek action reconstruction plan is
ready to be implemented in the area.

13. Important common denominators among the proposed plans of the different institutions, indicate
common ground for action
13.1. With the political will expressed from every stakeholder for peace and stability in the area.
13.2. With the existence of hundreds of organisations,
specialists, already involved and financed to work in and for
the area.
13.3. With the commitment of the EU the IFIs (International
Financial Institutions), the countries in the area and the world
community are expecting results.
13.4. With the changes in Yugoslavia the obstacles for a
new start in the regional approach, a new revitalised and
effective strategies for the western Balkans and a new approach
towards the south enlargement are naturally on the EU agenda.

14. Preconditions for successful strategies for the development of human and social capital
Human and social capital in order to develop require an
appropriate climate, supportive of a psychology of hope
and security, an encouragement to participate, and some
guarantees of fair play, in business, in local and national
policies and in the judicial system and processes.
There are necessary measures from the world community,
from the EU, the signatories of the stability pact, the Governments of the Region towards this such as:
Commitment from the signatories of the stability pact for
concrete timetables for each ‘table’ of the stability pact, in
relation to certain priorities for example guaranteed borders:
—

Reduction of expenditure on defence.

—

Commitment on a Concrete Regional Plan and a programme for its implementation including planning, coordinating, funding, functions.

Identification of Transnational priority projects and establishing the responsible Project Authority for each priority
project.
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Proceeding for a Balkan Free trade area.
Euro-isation of the Balkan currencies.
Establishing Regional Policy instruments on the level of the
EU or for example:
—

a South Eastern TEN Desk

—

a South Eastern ISPA Desk

—

a Phare South Eastern Desk.

—

a South Eastern municipal and urban development Desk.

Establishing Regional Policy instruments within each of the
south-eastern governments as well as regional — sectoral
functions on a Balkan basis.

14.1. Towards a positive Domino and new state responsibilities in
the area
14.1.1. The responsibilities in each and every state in order
to promote human and social capital development as goals
setting have been repeated in each and every document for the
area. Governments one after another are losing credibility,
unable to establish social bonds or all-embracing inclusive
solidarity, because these social ‘elements’ are not provided by
governmental decrees and ministerial orders.
14.1.1.1.
Commitment to community causes, to state and
regional causes cannot emerge if we do not reach a critical,
breaking point of the presently prevailing vicious circle with a
decisive positive domino emergence and mechanisms of a
sustainable peace, security, and regional cooperation and
intensive development.

14.1.2. In each and every Presidency has to be placed as a
priority an evaluation of the progress of the Stability Pact.
14.1.2.1.
Commitment of the world community for peace
and stability in the area.
14.1.2.2.
Commitment from the main signatories of the
‘stability pact’ for a drastic emergency programme of maximizing coordination, and effectiveness of the engagement in
the area, of reducing the ‘bodies’, institutions and organisations,
involved to the minimum necessary and utilising the cost
reduction for the benefit of the beneficiaries.
14.1.2.3.
Announcing the transformation of the regional
approach to a regional programme and committing the EU to
the highest possible degree of streamlining and coordinating
its engagement.
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14.1.2.4.
Harmonizing the enlargement process with the
stability and association processes for the area.

14.1.3. These kinds of commitment will work as a catalyst
for the societies and the governments in the area.
14.1.3.1
On this basis the area governments can be asked,
encouraged, to proceed to regional and state initiatives.
14.1.3.2.
On this basis the regional and the world business
community will respond positively to an invitation to participate, the brain drain will stop, the expatriated Balkans will be
encouraged to come back and the Balkan of the Diaspora to
get involved in the reconstruction of the area.

14.2. Establishing regional financial instruments
14.2.1. The implementation of policy, of a regional policy,
of a project, requires financial resources, financial programming, management.

14.2.2. The formation of Regional Project Authorities,
regional financial instruments, regional policy instruments
supporting a Regional Plan will optimise synergies. Complimentarities will have multiplier effects not only on planning
and financing, but also on providing the foundation for
Public Private Partnerships and the effective engagement of
International Financial Institutions.

14.2.3. This kind of measure will build the positive domino
effects. They will help the formation of a positive social
psychology in the local societies, and business communities.
They will minimise the risks for corruption as the projects will
be on a pan-Balkan scale and sequentially on pan-Balkan and
EU scrutiny.

14.2.4. This kind of measure (Regional project Authorities,
Regional Financial Instruments, Regional Planning and
Implementation) will require and encourage the formation of
regional institution building, for example in research and
development on environmental protection and sustainability,
water management, forest and river protection, university
cooperation on Regional Social Dialogue, banking, reforming
public administration promoting information society, facing
urban problems and cooperating in sectoral economic strategies, tourism, agriculture ...
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any shortcomings, will allow South Eastern Europe to optimise
the usefulness of NGOs in the development of civil society and
democracy.

14.3. Promotion of local involvement and empowerment: through
world and EU programmes
14.3.1. Among the prerequisites for the development of
the social and human capital in the western Balkans is the
optimisation of the involvement of the local societies, in the
world and EU social and economic reconstruction programmes, the establishment of micro-credit and micro-financing systems to support the local economy and the familybased SMEs to face youth unemployment. The up-to-now
expense of small-scale micro-finance in the Balkans and the
world experience of this type of programmes is positive and
hopeful.

14.3.2. It is becoming an urgent need to examine if
the activities of the already great number of organisations,
institutions, trade unions, NGOs churches, are well coordinated
in order to avoid counter-productive effects. There are very
serious observations in this direction.

14.3.3. From the highest possible level to the lowest it will
be useful if there is communicated to the people that they are
not faced with competition among saviours but without a
hope for survival. There is a need for the media to explain a
clear political vision of the future and to show it can be
achieved.

14.3.4. A cost-benefit assessment has to demanded and
annual reports by all organisations using UN money, IFI
funding.

14.3.5. A call for cooperation, for coordination for
reduction of operation costs to the benefit of the beneficiaries
has to emerge from UN or the local Governments and the UN.

14.3.6. A recruitment of local people to operate programmes and actions, a replacement of the greatest number of
foreigners by local people in Bosnia Kosovo-Albania and
the effort to avoid the mistakes of the past affecting the
reconstruction of Serbia.

14.3.7. Closer cooperation is needed between international
financial institutions and local social partners and civil society.
14.2.5. On such a concrete basis it will be possible to
revitalise the social interest. The involvement of the citizens in
a new spirit of collective action, in new participatory culture
and civil society building. NGOs may contribute to the
achievement of the above aim. The great positive experience
and the utilisation of best practices, as well as the avoidance of

14.3.8. Clear co-operation between organised civil society,
organisations and social partners and for the development of
independent local media which are supportive of human
rights, participatory culture and equal opportunities.
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14.3.9. Movement for the re-generation and empowerment
of municipalities should be encouraged with the help and
support of the relevant European organisations.

14.4. Need to improve Coordination and effectiveness of the reconstruction efforts, actors, actions
14.4.1. It has been well documented that close cooperation
and coordination is necessary. The joint EU World Bank office
in Brussels is not enough to solve the problem of coordination.
14.4.1.1.
Overlapping responsibilities occur in every sector
and level of engagement in the Balkans.
14.4.2. In the private sector we are facing at least three
groups are involved.
14.4.2.1.
One: advising governments on how to implement
the stability Pact investment package.
14.4.2.2.
One: established in the framework of Transatlantic business dialogue.
14.4.2.3.
One: working within the south-eastern European
cooperation Initiative.
14.4.3. It is observed that in the EU level we face a
complicated multilevel and poly-polar policy formulation and
implementation for the Balkans.
14.4.3.1.
The European Commission as external economic
affairs, as external political affairs, enlargement, development
assistance, economic and financial affairs.
14.4.3.2.

The Council of Ministers.

14.4.3.3.

The EU intergovernmental level.

14.4.3.4.
Besides the above you have the functioning of
reconstruction task forces, in Kosovo and the old ones in
Bosnia.

14.4.4.3.
The state Department is using a number of
coordinators. A coordinator for the stability pact Implementation, a coordinator for south Eastern European Assistance, a
coordinator for south-eastern cooperative initiatives, a special
Adviser for Kosovo.
14.4.4.4.

The US Agency for International Development.

14.4.4.5.

The commerce department.

14.4.5. Besides the EU and US the presence of the World
Bank, the International Monetary fund, the European Bank of
Research and Development in the Balkans are engaged also
hundreds of NGOs, most of them (also financed from state
budgets) pursuing their own goals and serving their own
causes.

15. Recommendations for regional initiatives

15.1. Initiatives combating social exclusion and re-establishing all-embracing social and regional solidarity, and
identity.

15.2. Overcoming sectarian exclusive solidarity is a difficult
task, but it can be overcome with a well-organised effort to
align socio-economic and interest group across borders (ethnic,
cultural, religion, regional state) on the basis of decisively
important (for them) issues. For example:

15.3.

On the basis of Adriatic and Ionian sea initiative.

15.3.1. Cooperation of the environmental sea-protection
organisations. Encouragement for such cooperation from EU
programmes, Regional programmes, state programmes.
15.3.2. Sectoral cooperation: For example tourist industry
— Hotel Owners.
15.3.3.

14.4.4.
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Cities and Ports of Adriatic Cooperation.

On the US side.

14.4.4.1
From the US side also we are facing with a
multiplicity of centres and actors formulating and
implementing policy.

15.4. Cooperation to build the infrastructure of social
dialogue. Credible employers and employees’ organisations.
15.4.1.

14.4.4.2.
The National Security Council with its special
regional office for south-eastern European affairs. The National
economic council, the economic affairs bureau, the European
affairs bureau.

Cooperation on establishing a regions’ committee.

15.4.2. Encouraging regional associations of professions,
academics and universities.
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15.4.3. Regional research cooperation especially on issues
or sustainable development.
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17.1.3. Establishing a clear strategy for: An effective lawabiding, law-enforcing, accountable transparent and democratic state. An effective competitive well-defined public sector.

15.4.4. Regional media cooperation. Newspapers, radio,
TV, scientific magazines.
15.5. Regional cooperation of political parties with a
common orientation.
15.6. Establishing a structured regular governmental cooperation on regional issues beginning with the environment.
15.7.
ishes.

17.1.4. A national plan to re-organise the municipalities,
cities from the lowest level of state bureaucracy to decentralised
democratic centres of authority and socio-economic development.

17.2. Within this, security, stability and hope climate, the
‘word’ and ‘action’ of NGOs in rebuilding social bonds,
establishing a civil society, can be heard and followed.

Establishing cooperation among churches and par-

15.8. The grave, increasing needs especially of children,
women and the elderly have to be tackled — in coordination
at local, regional or national levels and with international
cooperation and support.

16. Recommendations promoting sub-national cooperation
16.1. The promotion of sub-national cooperation: as a
strategy between sub-national organised entities (such as
municipalities cities, regions, cooperatives and so on) in two
directions, on the one hand between the Western Balkans —
and the Balkans in general, as well as between EU sub-national
authorities, and the Balkan ones:
16.1.1. Providing structured dialogue on sub-national level
between cities, sustainable cities, child-friendly cities, healthy
cities, safe cities and the cities of the Balkans. Promotion of the
Principle of the ‘Balkan Dimension’ on each and every state
policy.

17.2.1. Within this positive dominos climate a real and not
a mockery of civil dialogue can be rooted and effective social
involvement and participation re-emerge.

17.3. Emphasis on the micro-economic stability the small
and medium business support, emphasis on a really strong
independent role for the municipalities in the local development strategy, will allow a slow but secure bottom-up
development on social-economic levels on leadership levels.
The role of SMEs has to be considered of indisputable
importance, not only for the economy but as well as for the
social cohesion, social development, employment, reconstruction and re-invigoration of the social bonds and the reemergence of local endogenous leadership. The support of
family SMEs has to be recognised as a particularly crucial
factor in re-constructing social cohesion.

17.4. National strategies to re-generate the school and
educational systems.

17.4.1. Inter-university cooperation for the introduction of
a European dimension in education.
17. Recommendations for national responsibilities:
Action Plan for National Reconciliation future oriented, establishing clear rules and commitment for a
developmental civil and social dialogue
17.1. Establishing clear rules for social inclusion, participation of minorities, independent and merocratic administration and justice.

17.4.2. Harmonisation of the curricula to promote mutual
recognition and inter-university, inter-entity and trans-European student mobility.

17.4.3. The introduction of modular systems and credit
transfer systems.

17.1.1. Establishing public funding for the political parties
and full transparency in their funds.
17.1.2. Independent commonly accepted governing bodies
for state media.

17.5. National strategies to repatriate expatriated human
capital, repatriate and include the Balkans of the diaspora in
reconstruction programmes.
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17.6. Efforts to re-establish a role of the local university,
academic and cultural elites, in reconstructing the value system
and value structure of the countries.

18. Recommendations on the role of the ESC
18.1. The European Economic and Social Committee is
playing among other ways through the Action Plana decisive
role in promoting social and civil dialogue in every country
and the region as a main instrument in the formation of a
positive domino in social reconstruction. An effort for a
coordination and a dialogue among the main NGOs in the
area could be very useful.

18.3.2. In cooperation with the Committee of the Regions
and the Parliament to promote sub-national loyalties and
supra-national loyalties in the Balkans in general and the
western Balkans in particular. The latest creation of a southeastern European MP network is an excellent example of a
supranational network.
18.3.3. The ESC can proceed with initiatives such as
organizing regional cooperation, structural dialogue on the
basis of Group I, Group II, Group III categories functioning in
the European ESC.
18.3.4. Inviting and encouraging Member State ESCs to
provide training, scientific, information support to the ESCs of
the Balkan countries.
18.3.5.

18.2. Social and civil dialogue although it requires a certain
level of development of human and social capital in order to
function effectively it is also contributing to their sustainable
development.
18.3. Regional social and civil dialogue can be used in order
to develop:
—

Regional interest groups, common action and cooperation;

—

Regional elite and leadership socialising, working together, trusting each other.

18.3.1. Regional elite cooperation in order to formulate
and support regional development plans, to encourage youth
reinvolvement and participation in all levels of decisionmaking.
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Providing access to information and data bases.

18.3.6. Providing ESCs’ opinions on certain important
issues for example sustainable development, urban affairs.
18.3.7. Organizing conferences in each of the countries to
discuss the human and social capital development as the main
factor towards good governance and civil society development.
18.3.8. Promoting the idea for the establishment of a southeastern Forum of Social and Economic Committees for a
Committee of the Regions, and a league of cities or at least of
the capitals.
18.3.9. Encouraging the cooperation of the Balkan universities as the main sources not only of knowledge but of future
leadership as well.
18.3.10.
Supporting the formulation and the functioning
of a forum for the Balkan diaspora.

Brussels, 25 April 2001.
The President
of the Economic and Social Committee
Göke FRERICHS
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APPENDIX I

to the Opinion of the Economic and Social Committee

1.

The importance of human and social capital for growth.

1.1. World accumulated and evaluated experience of best practices, comparative management and governance
indicate the critical and decisive importance of human and social capital for economic development.

1.1.1.
UN reports, World Bank reports are increasingly resenting its importance arguing for its recognition as
priority as well as for the implementation of relative policies.

1.1.2.
Policies on building and managing social capital are evolving, supported by the UN programmes. These
policies include:
—

developing social capital;

—

bridging social capital;

—

linking social capital.

1.1.3.
Research and comparative studies in developed nations, indicate that the primary importance of human
and social capital is not limited to developing nations (in order to combat poverty or speed up growth) but it is also
important to highly develop nations in order to maintain their competitiveness.

1.1.4.
It is well recognised that ‘geographic location, natural resources and even military power are no longer
decisive’. Instead, national prosperity depends on how a nation and its citizens organise and manage their economy,
the institutions they establish and the types of investments they make, both individually and collectively.

1.1.5.
The changes in management philosophy and practice, towards human and social capital intensive
competitiveness strategies, indicate: transition from comparative advantages (low cost labour or natural resources) to
competitive advantages provided by distinct and effectively competing strategies in production, operations, in
marketing, in products and services.

1.2. Productivity rightly understood encompasses both value (prices) that a nation’s products demand in the
market place and efficiency with which they are produced.

1.2.1.
In simple terms it is obvious that producing more units of products per unit of labour or capital, does not
necessarily guarantee higher profits (or wages). Higher profits require stable or rising prices of the products.
‘The central issue in the economic development is how to create the conditions for rapid and sustained productivity
growth’.

1.2.2.
A nation’s productivity is the sum of the productivity of all its enterprises. Thus it is the outcome of human
and social capital accumulation development management.

1.2.3.
Productivity as a process locally, socially, collectively, culturally evolving, goes hand in hand with the
development and the management of human and social capital. Management comparative studies on world level
indicate that:

2. For companies to afford surviving on international antagonism or even to rise to world competitive level they
have to build upon productivity, to utilise the productivity of clustered local industries and interrelated enterprises.
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They have to be able to utilise accumulated knowledge, experience, expertise research institutions, availability of
well-trained personnel and well-educated staff, an effective and efficient local public administration, quality
infrastructure for basic services as communications and so on.
2.1. It has to be well understood that productivity is not and it cannot be a ‘one business show’. It is the outcome
of processes, of collective processes in the business locality, environment and region.
2.1.1.
The locally accumulated human, social capital, institutional framework, cooperation formal and informal
links, the accumulated management experience, diffusion, of the above ‘capitals’ constitutes the tangible and
intangible foundation on which productivity evolves and competitiveness is routed and sustained.
2.1.2.
Companies competitiveness requires a ‘fertile’, a positive business environment, legal environment,
bureaucratic, scientific, academic research, university and banking environment, prevailing business practices and
code of business culture.
2.2. The business environment cannot be the outcome of business action. It will be the outcome of the overall
process of effective cooperation of the business community, the scientific academic community, the state, the
relations between the company/ies and the employee/s. The prevailing culture in the functioning and cooperation of
the local elites and leaderships.

APPENDIX II

to the Opinion of the Economic and Social Committee

Key Terms

—

Human resources

Usually the term human resources refers to the population size, age categories and labour force.

—

Human capital

As human capital is defined per capita:
—

education, knowledge;

—

experience, expertise, specialisation;

—

craftsmanship, creativity;

—

ability and willingness to take initiatives;

—

willingness and ability to cooperate in the process of meeting personal, group or social needs.

Sometimes, human resources and human capital in development literature are incorporating the two definitions.

—

Social capital

As social capital in a given society is defined: the prevailing hierarchy of values and needs. The prevailing work ethic.
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The existence of social solidarity and social bonds, social sensitivity, the ability to solve and/or overcome conflict.
To institutionalise cooperation, dialogue between elites and leadership groups.
To give importance, to value, to respect and even to be willing voluntarily to serve the common good, the common
interest, the social interest in all their expressions: invisible and immaterial capital is used many times in the above
mentioned meaning. In the case of a firm we have a differentiation of the meaning of invisible and immaterial
capital... and is ‘capital’ built within the firm and outside of it.
—

Social bond

Is a clearly sociological term indicating what connects individuals in a society and what constitutes a ‘community’,
indicates the binding forces, but those which are not legally obligatory or imposed from above. Sometimes the social
bond is also interpreted as a sense of belonging to a particular society.
—

Civil society (1)

A civil society is defined as such in contrast to a non-civil to an authoritarian one. Thus the constitutive, the decisive
characteristic of the one or the other type of society depends upon the processes of the decision-making, the nature
of the degree of social inclusion and participation in the decision-making, the effectiveness of the social participation.
Civil society is a society in which:
—

the state functions and policies are freely, decisively, influenced-determined and evaluated by the organised
social interest groups, the organised society itself;

—

the social interests groups, independently from the state freely and democratically are involved in defining,
redefining and serving common interests, public interests, or group interests, are serving the human rights or
the rights of particular groups, and the development of a democratic participatory culture and social structures.

—

Civil society development

The development of civil society is not measured by the growing number of NGOs competing (on public expense)
to increase their patronage and the dependent excluded social categories they serve.
Is measured by the nature, the role, the functioning of the civil society organisations.
A civil society is developing to the degree that: the civil society organisations are serving the empowerment of society
and the average citizen, organisationally institutionally, to participate critically and effectively in solving social
problems, in influencing the government in decision-making, in developing social inclusion, democratic participatory,
culture and structures. Civil society does not develop with the existence of a strong NGOs’ movement aiming to
substitute the state in providing social care or to substitute society by providing philanthropy.

(1) In September 1999, the ESC has provided an opinion on the role and the contribution of civil society
organizations to the building of Europe (OJ C 329, 17.11.1999).
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APPENDIX III

to the Opinion of the Economic and Social Committee

Statistic and information material

Table 1: EU Assistance to Balkan Countries 1991-1999 (1) (millions of dollars) (2)

Country

EU

Albania

European
Investment Bank

EU Members

Total

842

47

733

1 622

Bosnia

2 124

0

523

2 647

Bulgaria

1 525

778

774

3 077

Croatia

365

0

1 201

1 566

Macedonia

416

62

183

661

Romania

1 867

1 169

3 161

6 197

Total

7 139

2 056

6 575 (3)

15 770

(1) Includes assistance for economic programs, democracy, institution-building, humanitarian aid, balance-of-payments support,
and infrastructure.
(2) Converted from euro figures at euro 1 000 = $ 1,03.
(3) Total aid for period 1991-1997.
Source: EU press release dated November 19, 1999.

Table 2: US Assistance Funding for Balkan Countries: Economic Restructuring, Institution-Building, and
Social Development Programmes, Fiscal Year 1991-1999 (1) (millions of dollars)
Country

Amount

Albania

217

Bosnia

958

Bulgaria

296

Croatia

99

Macedonia

109

Romania

278

To tal

1 957

(1) US assistance provided through SEED Act funding. Does not include
substantial humanitarian assistance provided under other programmes.
Source: US State Department.
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Table 3: Breakdown of US Aid Commitments to Kosovo, November 1999/December 2000 (1)
(millions of dollars)
Programme

Amount

Economic Reforms

6

Agriculture

4

Human Services Infrastructure

10

Criminal Courts

2

Administration of Justice

5

International Police

48

Police Training

20

KPC

15

Demining

4

UNMIK Budget

5

Media

4

OSCE/Elections

25

Civic Education

9

Total

157

(1) Commitments made at the aid coordination conference in Brussels on
November 17, 1999.
Source: US State Department and World Bank/European Commission webpage on Economic Reconstruction and Development in Southeast
Europe (www.seerecon.org).

Table 4: Transparency International Corruption Indicators (1)

Country

1999 CPI Score
(Index ranges
from 1-10)

Country Rank
(among 99 countries
rated)

Hungary

5,2

31

Bulgaria

3,3

63

FYROM

3,3

63

Romania

3,3

63

Croatia

2,7

74

Albania

2,3

84

(1) The Transparency International Corruption Index for 1999 has been published on October 26,
1999. CPI scores relate to perceptions of the depth of corruption as seen by business people, risk
analysts, and the general public and ranges between 10 (highly clean) and 0 (highly corrupt).
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Table 5: Currently Displaced Persons (Refugees and IDPs) in SEE Region
Total Population
(millions)

Country

Displaced Persons
(thousands)

Percentage of Total
Population

Croatia

4,6

69,5

1,5

BiH

4,2

878,7

21

FRY

10,6

747,3

7

FYR Macedonia

2,0

21,9

1

Albania

3,4

3,6

Negligible

23,8

1 720,9

7

Total
Source: UNHCR, November 15, 1999.

Table 6: Selected Indicators on Political Process/Accountability/Paticipatory Institutions
Albania

BiH

Bulgaria

Croatia

FYROM

Romania

FRY

Hungary

FH

Political processes

4,50

5,00

2,75

4,25

3,50

3,25

5,00

1,25

FH

Civil society

4,25

5,00

3,75

3,50

3,75

3,75

5,00

1,25

FH

Independant media

4,75

4,75

3,50

4,75

4,00

4,00

4,50

1,25

– 0,01

– 0,97

0,6

– 0,32

0,09

0,41

NA

1,20

FYROM

Romania

KKZ Voice and Accountability
index

Note: Bigger numbers indicate better governance for KKZ, and worse governance for FH.

Table 7: Selected Corruption Indicators
Albania

BiH

Bulgaria

Croatia

FRY

Hungary

EBRD bribes as percent of firm
revenues

NA

NA

3,50

2,10

NA

4,00

NA

3,50

EBRD percent firms paying bribes frequently

NA

NA

23,90

17,70

NA

50,90

NA

31,3

2,30

NA

3,30

2,70

3,30

3,30

NA

5,20

– 0,99

– 0,35

– 0,56

– 0,46

– 0,52

– 0,46

NA

0,61

ICRG Corruption (0-6)

2

NA

4

2

NA

3

NA

5

FH

4

3

3

3

3

3

4

1

TI

TI index (0-10)

KKZ Graft index

Corruption/3

Note: Bigger numbers indicate worse governance for FH, EBRD bribery questions — bigger numbers indicate bettergfovernance TI,
KKZ, and ICRG.
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Table 8: Selected Legal/Judicial Indicators
Albania

FH

Rule of law

BiH

Bulgaria

Croatia

FYROM

Romania

Kosovo

Hungary

5,25

6,00

3,75

4,75

4,50

4,25

5,00

1,75

WDR Predictable judiciary

4,66

NA

4,61

NA

4,28

NA

NA

3,65

EBRD Law and order index

NA

NA

1,38

1,43

NA

1,07

NA

2,34

– 0,92

– 1,11

– 0,15

0,15

– 0,26

– 0,09

NA

0,71

2

NA

4

5

NA

4

NA

6

KKZ Rule of law index
ICRG Law and order (0-6)

Note: Bigger numbers indicate worse governance for FH abd WDR97. Bigger numbers indicate better governance for EBRD law
and order index, TI, KKZ, and ICRG.

Table 9: Summary of Social Indicators for SEE, 1997

Country

Albania (2)

HDI score and ranking
1997 (1)

IMR
(1997 unless stated)

Life expectancy at birth
1997

0,699/ 100th

25,8

72,8

NA

12,7

72,3

Bulgaria

0,758/ 63rd

17,5

71,1

Croatia

0,773/ 55th

8,2

72,6

FYROM

00,749/ 73rd

15,7

73,1

NA

14,3

72,3

0,752/ 68th

22,0

69,6

Bosnia and Herzegovina (3)

FY Yugoslavia (4)
Romania

(1) HDI is composite index of three components: life expectancy at birth; educational attainment (as measured by adult literacy and
enrollment rates); and real per capita GDP (in $PPP).
(2) IMR for Albania is 1996.
(3) FRY life expectancy 1996, and BIH 1995.
(4) FRY life expectancy 1996, and BIH 1995.
Source: WB ECA Social Protection Strategy (1999 draft); UNICEF Transmonee report (1999); UNDP Human Security in SEE (1999).

We have to indicate that the situation is severely deteriorating from 1995/1996 up to 2000.

Box 1: Characteristics of poverty in the SEE region
—

There are strong regional variations in poverty levels in all countries: between upland/mountainous areas and
the coastal plain in Albania; between Republika Srpska (RS) and the Federation in BiH (and within each entity);
and between the North and the South in Romania. Differential in terms of consumption are reinforced by
variable access to quality social services, increasing the likelihood of geographical areas of persistent poverty.

—

Rural poverty is worse than urban in all countries. Rural poverty rates were: 80 percent higher in Romania
(1994); 23 percent higher in Bulgaria (1997); around five times higher in rural Albania than non-Tirana urban
areas (1996); and substantially higher in Croatia (1998). In addition, the depth of poverty (i.e. how far the
average poor person falls below the poverty line) and the severity of poverty (which takes account of inequality
amongst the poor) are significantly worse in rural areas.

10.7.2001

EN

Official Journal of the European Communities

—

The educational attainment level of the household head is strongly correlated with poverty, with university
qualifications making a household highly unlikely to be poor, and households headed by those with less than
secondary education having far higher than average poverty rates. Those with less than secondary education
account for around 80 percent of all poor in FYR Macedonia and Albania, and over 40 percent of the poor in
BiH.

—

Households with unemployed heads have amongst the highest poverty rates.

—

In spite of the high poverty rates among the unemployed, households with working heads make up a substantial
share of the total poor, due to their large share in the overall population. For example in Albania, around
70 percent of the poor work. In Romania in 1994, around 70 percent of the poor were either working or
pensioners.

—

Larger households are poorer. In Albania, the poor have larger households, and an average of 3,4 children
against the population average of 1,5 children. In FYR Macedonia, the number of children in a household is
positively correlated with poverty, with households with three or more children having almost double the
national poverty rate and constituting almost half of the total number of poor people. In Bulgaria, poverty rates
are also worse for large households, and children are more at risk of poverty than the elderly. The one country
where this does not appear to be the case is Croatia, where the elderly — who live in smaller than average
households — dominate amongst the poor. Preliminary results from NiH also suggest this same pattern.

—

The Roma stand out as very poor and persistently poor, though this is difficult to quantify in due to restrictions
on ethnicity questions in some surveys. Roma households typically display several characteristics associated
with high poverty rates, including high birth rates, low education attainment (including substantial illiteracy),
and high unemployment. In Bulgaria, Roma poverty rates were around 85 percent, or almost two and a half
times the national average. This is also consistent with findings from CEE, e.g., Hungary.
Source: These conclusions are based on a series of World Bank studies: Albania: Growing Out of Poverty
(1996), and Albania: Poverty and Social Welfare (Rashid et al., 1999); Poverty in Bosnia and
Herzegovina: the Legacy of War (Bisogno, draft mimeo, WB, 1999); Bulgaria: Poverty During the
Transition (WB, 1999); Croatia: Economic Vulnerability and Social Welfare Study, Issues Paper (mimeo,
WB, 1999); FUR of Macedonia: Focusing on the Poor (two vols., WB, 1999); and Romania: Poverty and
Social Policy (two vols., WB, 1997).

Box 2: Actions against corruption in Albania
In Albania, a Commission Against Corruption was created by the Government Decree No 72 of 30 January 1998
with the formal objectives (i) to establish a strategy for the organisation and direction of the fight against corruption;
(ii) to realise an effective co-ordination of the anti-corruption activities of the state institutions and private sector;
and (iii) to ensure the necessary cooperation with the International Financial Institutions supporting the Government’s
anti-corruption initiatives.
In collaboration with the World Bank and USAID, independent surveys of enterprises and households, as well as
interviews with public officials were conducted by the Albanian Centre for Economic Research, a non-governmental
organisation.
The surveys indicated that:
—

more than one-half of the firms admit they pay bribes to public officials, the cost of corruption to these firms
is approximately 7 percent of turnover;

—

the incidence of bribery from firms to public officials is greater for trade and construction enterprises than in
manufacturing and services; approximately three-quarters of firms in trade or construction admit to paying
bribes;

—

almost one-half of private citizens admitted to paying bribes since 1991;

—

public officials confirm that corruption is pervasive: more than two-thirds of public officials surveyed said that
bribery is extremely prevalent in Albania;

—

according to public officials, more than 50 percent of customs inspectors ‘purchase’ their positions;

—

1/
4

of private citizens who had a family member who was seriously ill admitted to paying bribes to state medical
workers.
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A major programme of institutional and policy reforms designed to reduce corruption was developed and openly
discussed at a workshop on 30 June 1998 in Tirana. The workshop provided an opportunity for the Prime Minister
to demonstrate significant commitment to the programme. A government action plan to address corruption was the
subject of intense debate during the workshop. The results and conclusions of the Workshop made the headlines of
all newspapers and TV stations, opening up a robust public debate.
The success of the workshop depended on the extensive planning and analytical work that had preceded it, and on
the compelling date concerning corruption provided by the surveys.
The flagship reforms proposed to the Workshop were:
1)

Support for the judiciary in its radical overhaul.

2)

Radical overhaul of tax and customs.

3)

Budget transparency for schools, hospitals and other public services, facilitating customer complaints.

4)

Further improvements in public procurement, audit and civil service professionalism.

Overarching these flagship reforms, government is committed to publish the recent survey data, undertake regular
surveys in the future, and work with NGOs to review progress on the agreed action plan.
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Opinion of the Economic and Social Committee on ‘Organised civil society and European
governance: the Committee’s contribution to the drafting of the White Paper’
(2001/C 193/21)
At its plenary session on 19 October 2000 the Economic and Social Committee, acting under Rule 23(3)
of its Rules of Procedure, decided to draw up an opinion on ‘Organised civil society and European
governance: the Committee’s contribution to the drafting of the White Paper’. Under Rule 11(4) and Rule
19(1) of its Rules of Procedure the Committee decided to set up a Sub-committee to prepare the opinion
in question.
The Sub-committee adopted its draft opinion on 4 April 2001. The rapporteur was Mrs Sigmund and the
co-rapporteur was Mr Rodrı́guez Garcı́a Caro.
At its 381st plenary session (meeting of 25 April 2001), the Economic and Social Committee adopted
the following opinion by 84 votes, with two votes against and five abstentions.
1.

Introduction

1.1.
The process of European integration was launched
over 50 years ago by Robert Schuman as a peace initiative.
The initial focus was on economic measures to which a social
component was added later. But European integration always
had a political dimension. This requires the further development and if necessary introduction of new decision-making
structures, especially in view of the adjustments required prior
to EU enlargement. The Commission’s response within the
framework of its four strategic priorities for 2000-2005 has
been to draw up a White Paper on ‘Governance’ in the
European Union. A working document (1) intended to structure
a dynamic process of exchange which will be open and
interactive was drawn up in preparation for this White Paper.

1.1.1. On 28 March the College of Commissioners discussed a document entitled ‘The possible approaches to
European governance’, which is to prepare the ground for the
White Paper ‘For democratic European governance’.
The Committee notes that this document clarifies and explains
the issues addressed in the working document, which are now
grouped under four broad approaches:
—

understanding what Europe is all about;

—

the challenge of participation and effectiveness;

—

the tension between decentralisation and European unity;

—

selectiveness, subsidiarity and proportionality.

1.2.
This opinion represents an ESC contribution to the
drafting of the Commission White Paper. The Committee has
previously observed that one of the biggest challenges for

(1) SEC(2000) 1547 final of 11.10.2000, p. 7.

European governance is ensuring effective participation of
organised civil society. It therefore focuses on this issue, which
is a main theme of both the Commission working document
and the current debate. The Committee believes that at this
stage, when the focus is on fundamental and procedural
questions, it can best contribute to the Commission initiative
by providing analysis and proposals in this area. The final
version of the White Paper should be adopted in July 2001,
and the Committee also intends to deliver an opinion on that
document.

1.2.1. The Committee is convinced that — as the representative of organised civil society (2) in the EU political and
institutional system — its experience and working methods
enable it to provide the work of the Commission with added
value.

1.2.2. The Committee firmly believes that effective
implementation of a new European concept for the way in
which Europe is governed and administered must go hand in
hand with appropriate institutional reform. It is therefore
endeavouring in its own sphere to introduce the appropriate
reforms in order to adapt its working arrangements to current
requirements and make these more flexible. At the start of
his term, the Committee’s president identified eight priority
objectives; a panel is currently reviewing the Rules of Procedure; an ad hoc group has drafted a strategic communication
plan; and another ad hoc group is preparing specific proposals
on how the Committee can best perform its role as the
institution representing organised civil society at European
level.

(2) See Article 257 TEC, as amended by the Nice Treaty: ‘An
Economic and Social Committee is hereby established. It shall have
advisory status. The Committee shall consist of representatives of
the various economic and social components of organised civil
society and, in particular, representatives of producers, farmers,
carriers, workers, dealers, craftsmen, professional occupations,
consumers and the general public’.
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1.3.
In anticipation of the launch of the debate about future
EU governance, the Committee has over the past two years
looked closely at the following issues in its opinions: ‘The role
and contribution of civil society organisations in the building
of Europe’ (1), ‘The 2000 Intergovernmental Conference — The
role of the European Economic and Social Committee’ (2), ‘The
Commission and non-governmental organisations: building
a stronger partnership’(3) and ‘Strategic objectives 20002005’ (4).

1.4.
Concrete examples of how the Committee, as the
institution representing organised civil society, is contributing
to the reform of European governance are its proposals on
simplifying rules in the single market (4) and its simplification
code of conduct.

2.

General comments on the governance concept

2.1.
Although the concept of governance is becoming well
established in modern political parlance in all languages, it
seems helpful to define the term more precisely. Calame and
Talmant define governance as ‘the capacity of human societies
to equip themselves with systems of representation, institutions, processes and intermediary bodies in order to manage
themselves by intentional action. The capacity of conscience
(the intentional action), of organisation (the institutions and
intermediary bodies), of conceptualisation (the systems of
representation) and of adaptation to new situations is a
characteristic of human societies’ (5).

2.1.1. The Commission working document defines governance as encompassing ‘rules, processes and behaviour that
affect the way in which powers are exercised at European level,
particularly as regards accountability, clarity, transparency,
coherence, efficiency and effectiveness’.

2.1.2. In his speech of 18 September 2000 in Santander,
Commissioner Busquin gave a neat definition: ‘Governance
means public administration through the interaction of the
traditional political authorities and “civil society”: private
stakeholders, public organisations, citizens’ (6).

( 1)
( 2)
( 3)
( 4)
( 5)

OJ C 329, 17.11.1999.
OJ C 117, 26.4.2000.
OJ C 268, 19.9.2000.
OJ C 14, 16.1.2001.
Pierre Calame and André Talmant, ‘L’Etat au coeur, le Meccano de
la gouvernance’, Desclée de Brouwer, Paris 1997, p. 19. Taken
from the Commission Forward Studies Unit, ‘Developing new
modes of governance’ (Working Paper 2000).
(6) From SPEECH/00/313, ‘Science, Technology and Society in the
21st century’.
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2.2.
The title of the working document, ‘Enhancing democracy in the European Union’, describes both the means and the
objective of the initiative, alluding only obliquely to the
‘democratic deficit’ in European Union policy-making (an
accusation frequently made).

2.2.1. The Committee does not wish in this opinion to
address the issue of the ‘democratic deficit’ that might result
from an imbalance between the legislative and executive
functions at Community level or from the difficulty of
organising civil society participation in decision- and policymaking, an issue which will be dealt with below. However, it
would stress that democracy always relates to a collective
entity that regards itself as such (7). Can such a collective
identity be assumed to exist at European level? In the national
context this role is played by the population, the ‘demos’; but
in Europe we have to deal with the sum (or synthesis) of a
number of identity criteria, which are together based on
common values (8). A collective European identity could be
created through communities based on interaction, experience
and shared history. But the European Union is not an
interaction-based community, it is hardly a historical community and only to a certain extent a community based on
experience (7). Thus it would be more appropriate in this
context to talk about lack of a common European awareness (9).

2.2.2. European awareness will certainly be strengthened
when Europeans in the 12 countries currently in the eurozone
are connected with each other in their everyday lives by
a single currency. Another very important instrument for
developing a European identity would be a binding European
Charter of Fundamental Rights, as noted in the Committee’s
opinion on that subject (10).

2.2.3. The Committee wishes to stress that the distance
between Europe’s citizens and Brussels is not just a quantitative
problem (distance), but above all a qualitative problem (experience), which must be addressed both by specific efforts to win
people over and by providing specific opportunities for them
to be involved. Information must not remain a one-way
street, but must be improved to form a system of twoway communication in which people are no longer passive
recipients of impenetrable facts. As long as people perceive
decision-taking that affects them to be remote and unfathomable, it is understandable that their interest is constantly
waning and sometimes turns to hostility. People must be given

(7) Kielmannsegg in Jachtenfuchs/Kohler ‘Europäische Integration’,
Leski and Budrich 1996, p. 54.
(8) OJ C 329, 17.11.1999, ‘The role and contribution of civil society
organisations in the building of Europe’.
(9) ‘Accroître l’efficacité et la légimité de la gouvernance de l’Union
européen’ (Forward Studies Unit, CdP(99) 750).
(10) OJ C 367, 20.12.2000, p. 26,‘Towards an EU Charter of Fundamental Rights’.
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the opportunity to interact and participate in an appropriate
way. This applies to measures both at European and at Member
State level. In short, responsiveness to grassroots concerns
must become a key feature of European policy. This also
means constantly checking and clarifying that Community
policies are coherent.

basis for legitimisation The Committee’s members — by virtue
of their appointment, their expertise and the fact that they are
rooted in organised civil society in the Member States — are
legitimised to exercise their right to participate in Europe’s
multi-tier system.

2.2.4. In this context the open coordination method used
since the Lisbon Summit for implementing certain Community
policies opens up interesting possibilities in terms of increasing
the involvement of civil society organisations. For example,
using this method for the programme to combat social
exclusion would require the active participation both of
the authorities in the Member States and of civil society
organisations and other parties concerned, at local and European level. The Committee will monitor the new coordination
method closely to ensure it genuinely involves civil society
organisations in relevant policy areas.

3.3.1. The ‘European democratic model’ will contain many,
but not only, elements of participatory democracy; it is
designed as a model for cooperation and allows room to
formulate new types of participation, while retaining many
elements of representative democracy. This European political
system is based on relatively recent structures and is thus,
overall, more accessible than most Member States’ systems. In
this context, European governance must above all ensure
effective representation of people’s interests by giving their
representatives a real say in matters. This is to be achieved by
improving and, if necessary, transforming cooperation
between the existing institutions at Community level in the
interest of greater transparency, efficiency and accountability.

3.

Guidelines for reforming modes of European governance

3.1.
It is a considerable challenge for the Commission’s
governance concept to strengthen and develop this European
awareness and so make the activities and decisions of the
European institutions more responsive to grassroots concerns.
With well-coordinated and complementary measures, the
governance concept could offer an appropriate way of involving Europe’s citizens more closely in the joint task of building
Europe through information, cooperation and participation
and helping to make this European awareness develop from
the grassroots level, starting with the people themselves. The
Committee is prepared to play a central role in realising this
concept by acting as a bridge between Europe and its citizens.

3.2.
Governance is accurately described as a governing and
administrative culture that presupposes a consensus about
certain terms, principles, rules and procedures. The Committee
therefore feels it would be useful in the context of drawing up
this opinion to look briefly at four key concepts which are
invoked again and again in connection with new forms of
governance.

3.3.
Legitimisation: legitimised action, or action that is
authorised within a remit, always has several points of
reference, that of the issuer of the remit, that of the remit itself
and that of the aim of the remit. If the remit is to adopt
legislation, then the electoral system, within the meaning of
representative democracy, is surely the appropriate means of
legitimisation (1). However, where it is a question of influencing
opinion-forming in a political process with specialist knowledge (representation of interests), appointment is an adequate

(1) Without prejudice to the tasks entrusted to the social partners in
Articles 137 and 138, TEC.

3.4.
Participation means providing the opportunity to help
shape an opinion-forming and decision-making process in
accordance with democratic principles. This opportunity must
already exist when the problem or the need to address it is
identified. A basic precondition and legitimising basis for
participation is adequate representativeness of those speaking
for organised civil society. The Committee has addressed this
question in the past (2), and repeats its view that representativeness must be qualitative as well as quantitative. This is
understood as meaning that representatives are able to participate effectively and constructively in the opinion-forming and
decision-making process through the provision of appropriate
organisational structures and expertise.

3.4.1. The Committee feels that, when consulting civil
society organisations, the European institutions should check
how representative these bodies are. The Commission has
already addressed the question of criteria for representativeness (3). This experience has shown that the criteria must
also take into account differences between the Member States.
Account should be taken of certain criteria when deciding
whether an organisation can be recognised as entitled to
participate at European level. The Committee proposes the
following criteria for representativeness:

(2) OJ C 268, 19.9.2000, ‘The Commission and non-governmental
organisations: building a stronger partnership’.
(3) Commission Communication: ‘An open and structured dialogue
between the Commission and special interest groups’
(SEC/92/2272 final); ‘Communication concerning the application
of the Agreement on social policy presented by the Commission
to the Council and to the European Parliament’ (COM(93) 600
final); ‘Study of the representativeness of management and labour
within sectoral European organizations — Open procedure’
(OJ C 228, 7.8.1996, pp. 24-25); ‘Communication from the
Commission on promoting the role of voluntary organisations
and foundations in Europe’ (COM(97) 241 final).
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The organisation must:
—

exist permanently at Community level;

—

provide direct access to its members’ expertise and hence
rapid and constructive consultation;

—

represent general concerns that tally with the interests of
European society;

—

comprise bodies that are recognised at Member State
level as representative of particular interests;

—

have member organisations in most of the EU Member
States;

—

provide for accountability to its members;

—

have authority to represent and act at European level;

—

be independent and mandatory, not bound by instructions from outside bodies.

3.5.
Consultation: The Committee supports all initiatives
that enable whoever is affected by a measure to express their
views at the earliest possible stage. However, the working
document does not mention the Commission’s widely used
practice of setting up committees, particularly advisory committees and groups of experts, whose number is steadily
increasing (1).

3.5.1. The setting-up of advisory committees and groups of
experts must be considered in the light of the objective
formulated by the Commission itself of improving efficiency,
in the sense of ‘institutional efficiency’, or the ability to fulfil
the task in hand with reasonable resources, within a reasonable
timeframe and with a reasonable cost-benefit ratio (2). It is
possible to assume, without exact figures being available, that
there are some 600 such committees and groups, a fact which
makes this objective seem all the more important (3).

3.5.2. The Committee notes that however legitimate it may
be to consult experts, the legitimacy of decision-making is not
increased, even if this expertise helps to give decisions more
technical validity. The Committee thus recognises the need for
external expertise on certain Commission activities, but points
out that in such instances major ‘policy shaping’ takes place
that is not subject to any control or legitimised participation.
The Committee therefore proposes that the setting up of
further committees should be reconsidered in the interests of

(1) In 1987 already, Delbrück characterised this situation as ‘committee hypertrophy’ — Wessels, ‘Verwaltung im Mehrebenensystem’ in Jachtenfuchs/Kohler-Koch, Leske and Budrich 1996,
p. 176.
(2) Roland Bieber: ‘Die Demokratie und Entscheidungsfähigkeit in der
EU’ in ‘Direkte Demokratie und EU’.
(3) ‘Verwaltung im Mehrebenensystem’, Wessel, in Jachtenfuchs/Kohler-Koch, Leske + Budrich 1996, p. 176.
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transparency, efficiency and accountability, principles promoted by the Commission itself. In their present form such
committees pose a problem in terms of efficient governance,
transparency and legitimacy.

3.5.3. In its working document the Commission also says
that more extensive consultations held earlier in the decisionmaking process should not make this process unwieldy or
complicated. But in another part of the text it calls for
consultation to extend down to the lowest — i.e. local — level,
and even below the level of civil society organisations, i.e. to
individual people. It remains to be seen whether the new
information technology that it proposes as a means of
achieving this will solve the problem and whether such an
‘electronic democracy’ is really practicable.

3.6.
In simplified terms, subsidiarity means that decisions
should be taken at the level that is most appropriate for solving
a problem. Subsidiarity is often equated with responsiveness
to grassroots concerns. However, the concepts of a ‘decisionmaking level’ and ‘responsiveness to grassroots concerns’
encourage the mistaken assumption that subsidiarity is determined only by vertical — i.e. hierarchical and territorial —
criteria. The basic idea here is to achieve efficiency through a
particularly close understanding of problems; however, a close
understanding of problems depends not just on territorial, but
also on functional, criteria. When deciding who is to be
involved in decision-making, this means that functional
subsidiarity, as determined by specific expertise, must be taken
into account as described in point 3.4. Functional and
territorial subsidiarity are complementary concepts, and they
each in their own right guarantee greater responsiveness
to ordinary people’s concerns and greater efficiency. The
subsidiarity principle does not mean simply redistributing
decision-making powers, but also — and perhaps principally
— redistributing the responsibility shared by institutions and
organised civil society players at every level. The idea of an
interactive network that is inherent in the governance concept
is also fully consistent with these two facets of subsidiarity.

4.

Role of the European Economic and Social Committee in European governance

4.1.
The Committee is both a forum for dialogue and the
institutional platform that enables representatives of the
Member States’ economic, social and civic organisations to be
an integral part of the Community decision-making process.
Under the role assigned to it by the Treaties, and by virtue of
its composition and the knowledge of its members, the
Committee is a key player as the representative, centre of
information and mouthpiece for organised civil society, and
thus an essential bridge between Europe and its citizens,
thereby complementing their political representation by the
European Parliament and the representation of local and
regional authorities by the Committee of the Regions.

10.7.2001

EN

Official Journal of the European Communities

4.1.1. Although its mandate is primarily to issue opinions,
the Committee has gradually diversified its activities with the
aim of helping to ensure effective involvement of organised
civil society in opinion-forming and decision-making, and
promoting a Europe that is closer to its citizens.
4.1.2. Once it has entered into effect, the Nice Treaty will
confirm the Committee in its role as the Community institution
representing the leading forces of organised civil society. This
treaty will give the Committee further scope to really play its
role as the link between Europe and organised civil society and
as a permanent and structured forum for dialogue and
consultation at Community level. It will thus become a vital
part of European governance (1).

4.2.
On this basis the Committee reaffirms the need to
involve civil society organisations more specifically and more
fully in the political process. This applies — given the territorial
and functional aspects of subsidiarity — both at the different
territorial levels — (national, regional and local) and in
the different sectors of civil society, as represented in the
Committee. In this connection, the Committee will consider
how its members can increase acceptance of the EU in the
Member States through grassroots actions and with the
support of their organisations.

4.3.
Committee opinions are drawn up in a process that
reflects civil society dialogue and is geared to achieving a
consensus. The Committee’s working methods provide for a
‘bottom-up’ process where decisions are reached by involving
a steadily widening circle of people. The vote in plenary session
reflects a synthesis of views that may initially have been
conflicting, based on the different interests of the civil society
organisations represented in the Committee. Within this
decision-making process the members are able to gather an
optimum amount of information, which often means that
their views change as a result of discussion. The added value
of this process is that each Committee member can try to
reach a consensus on the basis of his or her position and can
gauge to what extent this position can also evolve. The
Committee’s opinions thus accurately reflect the views of
organised civil society.
4.3.1. In the interests of the transparency that the Committee itself is calling for, it will consider whether and, if
necessary, how it could record the different initial positions of
its members.
4.3.2. The Committee sees its consultative role as more
than just delivering opinions; it considers participation to
extend from the point when a problem is identified to the
stage immediately preceding the taking of the decision. This
wider view of participation, which includes evaluation and
monitoring, is particularly valid for specific problem areas (e.g.
the single market, the euro, enlargement).

(1) President’s inaugural address, 29.11.2000.
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4.3.3. An example of this global approach is the recent
evaluation of the new open coordination method introduced
by the Lisbon Summit (2). The Committee notes that this new
method of coordination requires the participation of all
organised civil society in implementing the strategy. It also
points out that the applicant countries, especially the representatives of organised civil society, have to be involved in the
process without delay.

4.3.4. The success of the Single Market Observatory (SMO),
which was set up in 1994 at the request of the Community
institutions in order to monitor the working of the single
market and propose improvements if necessary, testifies to the
added value provided by the Committee’s activity in this sphere
and to the benefits of developing such activities. With the aid
of an interactive information network that collects data
provided by ‘users’ of the single market (PRISM: Progress
Report on Initiatives in the Single Market), the SMO is able not
just to identify obstacles to the completion of the single
market, but also to spread good practice, facilitate information
transmission and encourage cooperative arrangements (3).

4.4.
The Committee as a barometer of socio-political
development: The appointment of ESC members by the
Member States guarantees that they have a strong connection
— because of their work, too — with what is happening in
their countries. This means that they will be able to estimate
whether Community legislative measures are acceptable in
their countries, but also to promote understanding for these
measures in their countries and to explain to the general public
the relevance of the EU to their everyday lives.

4.4.1. With a view to ensuring that legislative proposals
meet people’s needs, the Commission can draw on this fund
of experience at a pre-drafting stage by asking for exploratory
opinions. The Committee can also provide useful information
whenever the EU’s position on an international issue has to be
broadly based, drawing on the views of civil society. In a quite
general way, the Committee can serve as an early warning
system for socio-political developments and make suggestions
for useful measures at an early stage, before conflicts arise or
threaten to become difficult.

4.5.

Specifically, the Committee’s work takes the form of:

—

referrals under the EC Treaty: these opinions are generally
issued too late, however, i.e. at a point when the
Commission has already in many cases consulted interest
groups and so completed an initial opinion-forming
process. There is a causal link between the timing of

(2) OJ C 139, 11.5.2001.
(3) PRISM initiative (Progress Report on Initiatives in the Single
Market) of the Single Market Observatory (www.esc.eu.int/omu–
smo/prism).
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the Commission’s referral and the effectiveness of the
Committee’s work, i.e. the earlier the Commission consults the Committee, the more useful its work is for the
Commission. Normally the Committee should already be
consulted by the Commission at the stage when the need
for action or legislation is first identified. The Committee
could then make a useful contribution to analysing the
problem and finding solutions, so that its work provides
as much added value as possible for the Commission.
However, it should also be consulted again later on in
the decision-making process, for example when new
positions are discussed and additional expertise seems to
be called for under the co-decision procedure;
—

—

exploratory opinions: the Committee carries out a forward analysis on behalf of an institution and formulates
proposals on a given subject. The Commission has taken
up the Committee’s suggestion of consulting it at an early
stage on two recent occasions; exploratory opinions on
‘Human rights in the workplace’ (1) and ‘Towards an EU
strategy for health and safety at the workplace’ are
currently in preparation;
own-initiative opinions: these allow the Committee to
address certain issues directly, without a referral, to speak
on matters of general interest and give its views about
topical and politically important issues.

4.5.1. The Committee is for ever widening the circle of
those involved in its work beyond its members, which is also
helping it to develop as a forum for dialogue and consultation:
—

public events:: by holding public events, the Committee
helps to create an open forum in Europe for discussing
key European issues with a broad range of civil society
organisations (see ‘First European convention of organised civil society’) and considering self-contained subject
areas (e.g. the annual European Consumer Day on
15 March);

—

hearings: these have become an increasingly popular
instrument for the Committee. The aim is to enable as
many civil society organisations as possible to participate
in the drafting of opinions too (not only in Brussels, but
also in the Member States), and to ensure that its work
also reflects the views of those civil society organisations
that are not represented by its members.

4.6.
The ESC and EU external relations: One of the Committee’s priorities is to promote the development of a pluralistic, participatory democratic model in the applicant countries

(1) Adoption scheduled for July 2001.
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and other geographical regions with which the EU maintains
structured relations, and to establish appropriate mechanisms
for consulting civil society in the countries and regions
concerned (2).

4.6.1. In the context of enlargement the Committee feels
that it is not enough for the applicant countries to adopt
Community laws (the Community ‘acquis’), but that it is just
as important for them to create structures that enable them to
apply and monitor these laws (social ‘acquis’):
—

The Committee supports the applicant countries’ ‘institution building’ through bilateral joint consultative committees (3) and is trying to promote the setting up of
equivalent civil society structures to those existing in the
Member States.

—

It is involving organised civil society in the applicant
countries more and more in its proceedings.

4.7.
The ESC as the forum for organised civil society: At
the ‘First European convention of organised civil society’, held
in October 1999, the Committee considered possible ways of
involving in its communication process those parts of organised civil society that are not currently represented by its
members. The first proposals were adopted in its opinion ‘The
Commission and non-governmental organisations: building a
stronger partnership (4)’. An ad hoc group is currently drawing
up proposals for practical implementation.

4.8.
The Committee has tried to explain in several opinions
and other statements that it is not the forum in which social
dialogue takes place. Social dialogue has its own clear legal
basis, enshrined in the Treaty (5), and represents a special,
highly qualified form of governance based on the particular
remit of the social partners (especially their ability to conclude
binding agreements) and its own specific objectives. In
addition, an embryonic public debate has begun to develop
with the increased involvement of organised civil society, a
debate that the Committee feels should be structured. This civil
dialogue is also one form of governance, and the Committee
feels that its aims, structures, procedures and participation
criteria should be more closely examined and defined. An
initial analysis containing proposed definitions can be found
in its opinion ‘The Commission and non-governmental organisations: building a stronger partnership(4)’. Accordingly, the
Committee feels that civil dialogue should have the following
features:

(2) Cf. Meeting of representatives of EU/Latin America/Caribbean
civil society (June 1999) and EU-India Civil Society Round Table
(January 2001).
(3) These currently exist for Poland, Hungary, Bulgaria and Romania,
and one is soon to be set up for Slovakia.
(4) OJ C 268, 19.9.2000.
(5) Articles 137 and 138, TEC.
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—

in principle, all members of organised civil society (and
therefore the social partners, too) should participate in
the civil dialogue;

—

the civil dialogue should not take the place of or compete
with the social dialogue, but provide an adjunct;

—

the civil dialogue can be conducted between the representatives of organised civil society alone or between them
and a Community body or institution; it can cover
horizontal or vertical issues and thus take the form of
either a general or sectoral dialogue;

—

the civil dialogue should be provided with the structures
which it requires to operate; its remit should be mainly in
the socio-economic sector, apart from those areas covered
by the social dialogue (1), but should also embrace the
environment, consumer matters, development, human
rights, culture and all other questions which are important
for civil society in all its component parts (2);

—

civil dialogue players should also be responsible for
ensuring that non-EU countries and especially the applicant countries are familiarised with the organisational
structures and forms of communication of organised civil
society. These countries must also be helped to form or
develop similar structures.

The Committee has also already done considerable groundwork on defining the civil society organisations that are to
participate in civil dialogue (3).
4.8.1. Civil dialogue could become the key instrument for
participation in the European democratic model. Civil dialogue
is based on public debate, which extends to legislative matters.
However, it will be essential to bear in mind that consultation
and participation are two different forms of involvement that
are governed by different conditions.

4.9.
Annual conference: The Committee supports the European Parliament decision of 10 December 1996 (4)‘to hold an
annual debate in the form of a special part-session of
Parliament, attended by the Commission and the Council, on
the general guidelines for economic policy, and that the debate
should be preceded by a preparatory conference of the
European Parliament with representatives of the Economic and
Social Committee and the Committee of the Regions’. This
pragmatic approach to interinstitutional cooperation should
be extended to other areas.

(1) i.e. matters relating to social negotiation under Articles 137 and
138 of the Treaty.
(2) One example of structured civil dialogue would be ESC participation in informal Council meetings in these areas.
(3) OJ C 329, 17.11.1999: ‘The role and contribution of civil society
organisations in the building of Europe’.
(4) ‘Resolution on participation of citizens and social players in the
Union’s institutional system’, paragraph 11.
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4.10. The future of Europe: The Commission’s governance
team was set up in summer last year and therefore had to base
its work on the practical and legal situation prior to Nice. The
outcome of the Nice summit has required that new discussions
be held on technical issues but also on the decision about new
decision-making structures in the run-up to the intergovernmental conference planned for 2004. The Committee does not
think this makes the governance issue any less relevant: on the
contrary, the Commission’s work on governance is vital in
paving the way and clearing the ground for future discussions
about Europe’s future.

4.10.1. There already seems to be a consensus that better
instruments must be created to prepare for the next
intergovernmental conference and also that the list of topics
appearing in the declaration about the future of the Union is
not exhaustive. The Commission and European Parliament
have so far indicated that they would prefer to establish a
structure along the lines of the Convention used for drawing
up the EU Charter of Fundamental Rights.

4.10.2. The Committee believes that organised civil society
should be fully involved in the whole process of preparing the
Intergovernmental Conference and that its involvement should
not be limited to the public debate which, under the Declaration on the future of the Union annexed to the Treaty of Nice,
must take place before the European Council in Laeken.
Although it had the right to express its views to the Convention
drawing up the European Charter of Fundamental Rights, the
Committee believes that it could be a considerably more
effective link in future between institutional dialogue and the
broad public debate if, in accordance with its remit, it was a
full part of the definitive structure.

5.

Enhancing the Committee’s role in the context of
new European governance

5.1.
Each institution has a role to play in ensuring that
Europe’s citizens are really involved in the European venture
and can influence it, through the organisations that represent
them. The Committee has already realised that it — like the
other institutions — must adapt to the challenges facing the
European Union. However, this also means, as observed above,
that new synergies must be created between the Committee and
the other institutions in the context of improving European
governance.

5.2.
In his address to the plenary session on 20 October
1999, the President of the European Commission, Romano
Prodi, recognised this need for a new partnership between the
Commission and the Committee. This partnership should
be spelt out in the cooperation agreement currently being
negotiated between the Committee and the Commission.
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5.3.
This agreement, which will lead to the establishment
of a refurbished framework for cooperation, should promote
the development of new forms of partnership and formalise
those that already exist (1), so that the Committee can increase
the added value of its activity.

5.4.
The Committee proposes that similar agreements be
concluded with the Council and the European Parliament,
since this alone will enable it to effectively play its role in the
new system of European governance, both in terms of its
consultative tasks and as a forum for dialogue and consultation
and a link with organised civil society.

4)

Helping to develop civil dialogue: the Committee is
willing, with the help of the parties involved in civil
dialogue and on the basis of work it has already done, to
provide a closer definition of the dialogue and its
structures, objectives and procedures. At the same time,
the Committee can provide the impetus for a new
pragmatic approach to civil dialogue.

5)

Annual conferences: following the example of the European Parliament, all institutions should hold annual
conferences on specific topics.

6)

Role of the Committee in the debate about Europe’s
future: the Committee sets great store in being involved
at the earliest possible stage in discussions about the
structure of the future decision-making processes, so
that it can act as the institutional link between the
interinstitutional debate and the broad public debate
about the future of Europe. It also intends to involve
civil society players from the applicant countries in its
discussions about Europe’s future.

6.

Meeting the challenge of the new governance concept

5.5.
In this context, the Committee urges the Commission,
the Council and the European Parliament to consider the
following proposals and guidelines:
1)

2)

3)

Referring to the Committee at the earliest possible stage:
the Committee has already indicated that consulting it at
an early stage enhances the added value of its involvement
in the opinion-forming and decision-making processes,
and it therefore calls on the Commission, Council and
Parliament to request more exploratory opinions, which
must not be limited to future legislative measures, but
could also be drafted prior to the preparation of, for
example, green papers.
Effectiveness of the Committee’s consultative role: to be
as effective as possible, the Committee must not just be
consulted at the earliest possible stage, but must also be
involved throughout the whole decision-making process.
The Committee not only feels it is necessary to have an
overview of its proposals that are accepted, but also
hopes that in future the Commission, Council and
Parliament will provide reasons for not taking its proposals on board.
Helping to fix specific requirements for cooperation
between the European institutions and civil society
organisations: the Committee is offering, with the help of
the institutions and civil society organisations, and on the
basis of the proposal formulated in point 3.4 above, to
draw up a list of criteria for representativeness which
could serve as a precondition for such cooperation. It is
also prepared to take charge of monitoring.

(1) The latest example is the hearing of organised civil society held
by the Committee, at the request of and in collaboration with the
Commission, on 26 and 27 April 2001, on the subject of
sustainable development.
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6.1.
To sum up, the Committee welcomes the reaffirmed
intention of the Commission to make the processes by which
civil society is involved in legislative or executive decisionmaking more transparent, predictable and structured.
The Commission is now considering the following option as
one way of achieving this objective:
—

focusing on enhancing the consultative role of the
Committee and if necessary establishing additional guidelines to promote the ongoing development of European
civil society structures;

—

giving socio-economic interest groups a key role in
drawing up provisions (e.g. by developing new forms
of self-regulation or co-regulation within the existing
regulatory system).

On the basis of the guidelines and proposals in this opinion,
the Committee supports such an approach and trusts that the
Commission will be guided by it and opt for it when drafting
the White Paper.

6.2.
Finally, the Committee reiterates its readiness to meet
the challenges of the new governance concept and to makes
its contribution to institutional reform. Thus on 19 December
2000 its Bureau decided to lay down operational measures
that would help the Committee to be an even more effective
representative of and institutional broker for organised civil
society in its dealings with the organisations concerned and
the Community institutions. In this context, the President of
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the ESC indicated on 29 November 2000 that the Committee
needs an external ‘corporate identity (1)’.

further development of social and civil dialogue structures
in the Member States where necessary, by stepping up its
cooperation with existing Economic and Social Councils
and similar institutions. The Committee advocates and
supports the establishment of advisory institutions representing organised civil society in those Member States
which do not yet have them.

The Committee believes that a medium-term strategy should
be drawn up in cooperation with the institutions and European
bodies representing organised civil society.
The Committee is convinced that the following specific
initiatives would accelerate the developments desired by all
interested parties:
1. ‘Forum for civil society’: this is the Committee’s unofficial
title for the platform it wishes to set up to provide
ongoing support for open dialogue and exchanges of
opinion and experience between civil society organisations, whether or not they are represented on the
Committee. The Committee would very much like to see
the European bodies send their representatives regularly
to these meetings.
2. Exploratory opinions: these already provide the Commission with an effective instrument for decentralisation;
Committee analyses of topical issues carried out for the
Commission could replace green papers and lighten the
Commission’s workload.
3. Hearings: experience has shown that hearings enhance
the Committee’s expertise and are also a good way of
improving responsiveness to grassroots concerns. The
Committee will therefore continue to expand in this area
and also organise hearings in Member States whenever
possible.
4. Strengthening organised civil society in the Member
States: the Committee would also like to promote the
(1) The prime importance of such a measure was also made clear in
the President’s inaugural speech on 29 November 2000: ‘The ESC
should, in the near future, press ahead, with the support of all
concerned, with the process of promoting an internal awareness
of the distinctive nature of the Committee; this process must be
backed up by a corresponding process of external promotion of
this distinctive character in order to enable us shortly to reach a
conclusive agreement on the Committee’s role, the reason why it
exists and the purpose of its activities in a period marked by rapid
change and in the light of the large number of new tasks to be
assumed by the Committee. We will be able to achieve this goal if
we avoid getting bogged down in ideological debates and concentrate on the challenges facing us’.
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5.

Measures relating to enlargement: the Committee is
supporting the applicant countries not just by developing
consultation mechanisms based on the Community model (2), but also by increasing the involvement of existing
civil society organisations in its discussions, or in its
information strategy. In this context it will also try to set
up more Joint Consultative Committees.

6.

Dialogue with organised civil society in other regions
with which the EU maintains relations: the Committee
will step up this dialogue, or where necessary initiate
contacts (on behalf of the Commission) (3).

7.

Role and contribution of organised civil society to the
dialogue about the future of Europe: from the Committee’s point of view, it is evident that ‘good governance’
must also be the leitmotiv for all efforts in the framework
of the ‘post-Nice process’, and it will discuss this in detail
in a separate opinion.

The specific proposals set out above are examples and in no
sense exhaustive; they represent a first step towards enhancing
the Committee’s role in the context of the governance
concept. The Committee believes that the long-term success of
governance depends on a medium-term consensus being
reached on certain key concepts and processes, e.g. in relation
to civil dialogue (participants, objectives and procedure) or the
ongoing shaping of European civil society. This will require
the development of criteria agreed with all those concerned,
procedural rules and ‘monitoring’. The Committee is willing to
make an active contribution and to take on specific tasks in
this area.
(2) See for example the Warsaw Conference, 7-8 December 2000.
(3) See the EU-India Civil Society Round Table (January 2001).

Brussels, 25 April 2001.
The President
of the Economic and Social Committee
Göke FRERICHS

