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II

(Preparatory Acts)

ECONOMIC AND SOCIAL COMMITTEE

Opinion of the Economic and Social Committee on the ‘Proposal for a Directive of the European
Parliament and of the Council modifying Directive 94/25/EC on the approximation of the laws,
regulations and administrative provisions of the Member States relating to recreational craft’

(2001/C 155/01)

On 7 November 2000 the Council decided to consult the Economic and Social Committee, under
Article 95 of the Treaty establishing the European Community, on the above-mentioned proposal.

The Section for the Single Market, Production and Consumption, which was responsible for preparing
the Committee’s work on the subject, adopted its opinion on 14 March 2001. The rapporteur was

Mr Colombo.

At its 380th plenary session on 28 March 2001, the Economic and Social Committee adopted the
following opinion by 99 votes, with one against and one abstention.

1. Background and objectives

1.1.  The Commission proposal to modify Directive
94/25/EC, which became fully operational in June 1998 after
a four-year transition period, is justified by the need for the
design and construction of recreational craft to be subject to
harmonised standards for exhaust and noise emissions from
engines installed on such craft.

1.2.  The proposal satisfies the guidelines proposed on
environmental issues and sustainable development by the
European Council in Cardiff in June 1998, which were adopted
by the Industry Council of November 1999 in its report
‘Integrating sustainable development and industry policy’.

1.3.  The lack of initiatives at Community level has
prompted some Member States to independently take decisions
designed to incorporate a number of environmental provisions
into Directive 94/25/EC. In view of this situation, a rapid
process of harmonisation would seem imperative in order to
prevent individual national initiatives from hindering trade
and violating the principle of free movement of goods.

1.4.  Although pollution caused by recreational craft rep-
resents an almost negligible proportion of total emissions, it
has a significant impact on air quality in areas with high
concentrations of boats because the emissions produced
consist of hydrocarbons and oxides of nitrogen, which are
known precursors of ozone.

1.5.  The second issue addressed by the proposal, namely
noise, is one of the most reported forms of pollution. Many
people consider noise generated by traffic, industrial and
recreational activities to be their main environmental problem.
The noise produced by personal water craft (PWC) is particu-
larly significant because of their undulating motion and the
so-called practice of wave-jumping, which exacerbates the
discomfort to the extent that it becomes difficult to endure.

1.6.  Both factors considered also cause harm to flora and
fauna when boats enter remote areas used by fish and wildlife
as nesting and reproduction habitat.
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1.7.  The extent of the problem addressed in the Directive is
significant for two reasons: firstly, in view of the large number
of lakeshores and navigable rivers across the EU and in
neighbouring countries (e.g. Switzerland, Liechtenstein); and
secondly, the size of the pleasure craft park, which is very large
in relative terms (see Table 1) and is produced by an industry
that represents a considerable technological and occupational
asset for the European Union, accounting for 33 % of total
world output.

Table 1

Boat park in Europe 1998

Sailboats 821 506

Motorboats 3628 000

Inflatables 170 000 (not already included with
motorboats)

Personal watercraft 10 700

Total: 4630 206

Source: Estimates by ICOMIA (International Council of Marine Industries
Associations)

2. Commission proposal

2.1.  The purpose of the Commission proposal is to amend
Directive 94/25[EC, in view of the need to establish Com-
munity rules on exhaust and noise emissions for recreational
craft.

2.2.  The legal basis for the proposed Directive is Article 95
of the Treaty (internal market), the proposal being to guarantee
a harmonised approach in the EU to the essential requirements
that must be met in the manufacture of watercraft falling
within the Directive’s scope.

2.3, The main aim of the changes is to apply harmonised
rules for exhaust and noise emissions for such watercraft,
introducing a number of requirements that can be verified
through conformity assessment procedures, with the ultimate
objective of protecting human health, ensuring citizens’ well-
being and promoting the smooth functioning of the internal
market by removing any obstacles to trade.

2.4, Applying requirements that are noticeably different
from national rules could actually create barriers to trade
and fail to ensure uniform protection of citizens’ health at
Community level.

2.5.  The following national regulations govern exhaust and
noise emissions of watercraft:

— Bodensee shipping regulation (Stage 1) of 1/1/93
— Bodensee shipping regulation (Stage 2) of 1/1/96
—  State of Brandenburg regulation

— Swedish regulation currently waived in anticipation of
Community legislation.

To these should be added further measures currently in
preparation in other EU countries that are temporarily on

hold.

These rules can only develop into a joint approach guarantee-
ing a uniform level of protection if they are backed by a
directive that harmonises requirements relating to exhaust and
noise emissions of watercraft.

2.6.  The Commission proposal is the fruit of a long period
of consultation of the parties concerned by the directive
— Member States, industry, consumers, the CEN (') — which
submitted their comments and requests. The proposed
measures — which are important for the smooth functioning
of the internal market, and for the protection of human health
and citizens’ well-being and quality of life — thus reconcile
industrial policy with protection of the environment, and
come at an important stage of the ‘sustainable development’
policy pursued in recent Community legislation.

2.7.  In order to take due account of technological and
design developments in the marine engines and watercraft
industry, the Commission is also proposing to set up a
regulatory committee which will be empowered to make any
necessary change to technical aspects and to the exhaust
emission limits. However, any other amendments to the
Directive which alter the objective of the proposal must pass
through the formal procedure provided for.

2.8.  One particular feature of this Directive is the confor-
mity assessment procedure. It should be borne in mind that
the recreational boat industry is composed very largely of
SMEs geared to producing small series of different models,
though with similar technical features. To reduce the cost of
the conformity assessment procedure, while ensuring that the
requirements imposed are met, the idea of a ‘reference boat’
system has been introduced.

() European Committee for standardisation.
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2.9. A list of reference boats will be drawn up that have
been inspected under ISO standard 14509 and found to
comply with the stipulated requirements. The list will form the
basis for a comparison, conducted on the basis of the
maximum permitted deviation, with other boats produced.
This will allow the industry to use an alternative conformity
assessment procedure to Module Aa (1).

2.10.  Ata purely technical level, the Directive sets limits on
exhaust emissions from engines according to nominal power
for 2-stroke and 4-stroke spark ignition engines and com-
pression ignition engines. In the case of noise emissions, the

(") Internal production control plus tests (Annex VI of the Directive).

Directive sets limits on the basis of nominal power, type of
engine and its installation.

2.11.  The test methods are rigorously enforced in accord-
ance with the following standards:

— ISO 8178 for exhaust emissions (2)

— ISO 14509 for noise emissions (3).

2.12.  The requirements for exhaust gas emissions are
clearly stated in terms of values relative to the type of
propulsion, as in the following table:

(3) Standard for measuring gas emissions from internal combustion
engines.

(®) Standard for measuring noise emissions from internal combustion
engines.

Carbon monoxide
CO=A+B/Pry
Type g/kWh

Hydrocarbons

A B n

Two-stroke spark ignition | 150,0 | 600,0 | 1,0

Four-stroke spark igni-
tion 150,0 | 600,0 | 1,0

Compression ignition 5,0 0 0

HC=A+B/Py Nitr%gen
g/kWh OI)iIlOiS Particulates
. . gkWh
30,0 | 100,0 | 0,75 10,0 Not applicable
6,0 50,0 0,75 15,0 Not applicable
1,5 2,0 0,5 9,8 1,0

Where A, B and n are constants in accordance with the table, Py is the rated engine power in kW and the exhaust emissions are

measured in accordance with the harmonised standard.

2.13.  Levels of noise emissions for recreational craft are
also fixed in relation to engine power.

Table 3
Engine power in kW Maximum sound pressure level =
Lpasmax
Py <10 67
10<Py < 40 72
P\>40 75

Py = rated engine power in kW at rated speed.
Lpas max = maximum sound pressure level in dB.

3. General comments

3.1. The Commission proposal goes in the direction the
ESC had always hoped for, placing environmental and quality-

of-life issues at the centre of all Community legislative
initiatives, as a basic precondition for achieving high quality of
life. Moreover, the ESC particularly appreciates the Com-
mission’s efforts to involve all the parties concerned at an early
stage, with the aim of gathering and incorporating observations
and reaching the best possible consensus. The ESC therefore
naturally endorses the broad objectives of the proposal, though
it intends to make several comments of a general nature,
particularly regarding the need to protect the business of SMEs
in the internal market and outside the EU.

3.2. It is necessary to standardise test procedures as far as
possible and to base them on uniform methods, especially in
the case of noise emissions. This means wherever possible
basing tests on checks generally carried out on the manufac-
turer’s premises. Clearly in the case of the engine/boat configu-
ration it is easier to achieve this objective by carrying out the
relevant engine checks as far as possible on the manufacturer’s
premises rather than on a fully equipped boat on the water. In
the case of stern-drive engines (with traditional types of
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exhaust) it can be assumed that the noise emission characte-
ristics of the finished boat are guaranteed if the engine has
successfully completed the conformity assessment procedure
and has been installed on board in accordance with the
manufacturer’s instructions (see ‘Specific comments’ for details
of proposed change).

3.3.  The Directive requires that if a boat that is already on
the market before its entry into effect replaces or substantially
modifies the propulsion engine, the new noise emission
requirements are applicable not just to the new engine, but
also to the existing boat.

3.4.  Apart from being complicated to apply for boats that
have already been built, this requirement would have two
counterproductive effects:

— in the case of boats already on the market with old
engines that do not comply with the new exhaust
emission requirements, standards would have to be
applied retroactively, which is difficult to do for the
whole boat, and so the owner would decide not to replace
the engine but to keep it on board even in poor condition;

— such a constraint would cause serious losses for a large
number of parts suppliers — engine manufacturers
and on-board installation workshops — whose business
normally consists in equipping boats with new engines.

3.5.  Such a procedure is justified when the new engine is
more powerful than the old one. However, if the power
remains the same, users might choose to keep on board
engines in poor condition and with high polluting potential,
jeopardising their own safety and the environment. This would
also hit a large part of the small-business sector, of which no
less than 40 % of turnover comes from fitting new engines
(see ‘Specific comments’ for details of proposed change).

3.6.  Assuming that the Directive introduces compulsory
application of well-defined standards and bearing in mind that
the watercraft industry consists largely of SMEs for which the
cost of external certification procedures (conducted by ‘notified
bodies’) is prohibitively high, the possibility of self-assessment
conformity procedures (Modules Aa and A, as applicable)
should be provided for (see ‘Specific comments’ for details of
proposed change).

3.7.  Such a proposal would not make the requirements less
technically effective or influence whether they are met, but it
would help to make their application by SMEs simpler and less
expensive.

3.8. The Committee stresses the importance of keeping
abreast of technological advances obtained by scientific
research in the broader field of engine design and manufacture,
keeping close contact with larger-scale production activities
(cf. the car industry), as the engines used on boats are often
only transferred to the sector at a later stage.

3.9.  Bearing in mind the need for a centralised database
regarding the ‘reference boat’, the Committee hopes that
measures in support of a specific programme will be envisaged
in the 2002-2006 multiannual framework programme on
RTD.

4. The Community legislative process and its links with
world policy in the sector

4.1.  The Committee agrees that it is important for the EU
to rapidly acquire specific legislation on the gas and noise
emissions from recreational craft, laying down harmonised
conformity criteria and obligations for all Member States
which will facilitate the smooth operation of the single market
and help to protect public health and wellbeing.

4.2.  Community legislation can provide a precise reference
point not only for the applicant countries but above all for the
other leading producers (USA, Japan, Australia) which still do
not have specific regulations on gas and noise emissions from
recreational craft.

4.3.  Here the Committee would stress the importance of
coordinated action by the Commission and the sector’s
representative organisations to ensure, in international bodies,
that the future Community legislation is applied worldwide,
preventing any possible obstacles to free competition.

4.4. In these international bodies, the Committee thinks
that the first task is to affirm the basic principle that the
increased costs which these standards will mean for the sector
will be largely offset by the environmental and health benefits
and by the guarantee of a level playing field for the free
movement of goods. They may also encourage research
schemes for increasingly ‘eco-compatible’ engines.
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5. Specific comments

5.1. As noted in the general comments above (see
point 3.2), in the case of traditional stern-drive engines (i.e.
with the exhaust built into the stern drive), noise emission
characteristics should be guaranteed if the engine has success-
fully completed the conformity assessment procedure and has
been installed on board in accordance with the manufacturer’s
instructions.

5.2.  The Committee therefore proposes that the Directive
be amended as follows:

—  Article 1(1)(c)(iv), Annex 1C(1.1), Annex 1C2 (first and
second paragraphs), Annex VIB (second paragraph): After
the words ‘outboard engines’ add ‘and stern-drive engines
with built-in exhaust’;

— Annex XV3: after ‘propulsion engines’ add ‘and stern-
drive engines with built-in exhaust, where the standard
craft method is used’.

5.3.  To overcome the problems raised in the general
comments (see point 3 above) regarding the fitting of new
engines, a clear distinction should be made between replace-
ment of the engine and major modifications to the craft.
Whilst it is logical to demand a further verification when a
major modification is made, replacement of the engine should
not require further conformity assessment procedures for
noise emissions.

Brussels, 28 March 2001.

5.4, The Committee therefore proposes that in the second
indent of Article 1(3)(e), the words ‘or the replacement of the
propulsion engine by a different type or size of engine’ be

deleted.

5.5.  As most manufacturers in this sector are SMEs for
whom the cost of the notified-body certification procedures is
excessive, the Committee proposes the use of simpler confor-
mity assessment modules.

5.6.  The Committee therefore proposes that:

— Article 8(3)(a): for exhaust emissions, Module Aa could
also be used when the harmonised standard is applied, by
adding the following: ‘when the harmonised standard
referred to in section 2 of Annex IB is applied: internal
production control plus tests (Module Aa) as provided in
Annex VI

— Annex VII (Module C), new paragraph 4: The new
paragraph on the verification of exhaust emission require-
ments should be deleted. Module C spot checks are not
required under other directives nor under Directive
97/68/EC.

The President
of the Economic and Social Committee

Goke FRERICHS
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Opinion of the Economic and Social Committee on the ‘Communication from the Commission
to the European Parliament and the Council: Protection of air passengers in the European Union’

(2001/C 155/02)

On 26 June 2000 the European Commission decided to consult the Economic and Social Committee,
under Article 262 of the Treaty establishing the European Community, on the above-mentioned

communication.

The Section for Transport, Energy, Infrastructure and the Information Society, which was responsible for
preparing the Committee’s work on the subject, adopted its opinion on 6 March 2001. The rapporteur

was Mr von Schwerin.

At its 380th plenary session of 28 and 29 March 2001 (meeting of 28 March) the Committee

unanimously adopted the following opinion.

1. Introduction

The purpose of the Commission Communication on the
protection of air passengers in the European Union is to
improve the protection of air passengers’ interests.

On the one hand, the Commission has launched a campaign
to make passengers aware of their existing rights under
Community legislation. On the other, it is looking to adopt
legislation to improve the protection of air passengers’ inter-
ests. However, it is also seeking voluntary commitments from
airlines, and wants (i) to make it possible to compare airlines’
performances and (i) to strengthen the representation of
passenger interests.

2. Gist of the Commission proposal

2.1.  The Commission intends to adopt legislation in order
to:

— cnable delayed passengers to continue their journeys
under good conditions, by giving them the right either to
reimbursement of the ticket or to an alternative flight at
the earliest opportunity;

— create new rights for passengers in cases of overbooking
(denied boarding) and by setting minimum requirements
for contracts in air travel;

— give passengers the information they need to make well-
founded choices between airlines.

2.2. The Commission is seeking to promote the preparation
and adoption of voluntary commitments by European airlines.

2.2.1.  The Commission feels that airlines should adopt
voluntary commitments designed to improve service quality
as widely as possible.

2.2.2.  Airlines should provide adequate care for delayed
passengers.

2.2.3.  Airlines should undertake to introduce simple pro-
cedures for lodging complaints and mechanisms for settling
disputes out-of-court.

2.3.  The Commission also wants to promote voluntary
commitments by airports to set quality standards for services
and to consider design standards for terminals. The Com-
mission will continue to strongly encourage the involvement
of all interested parties and act as coordinator when the
responsibilities of airlines and airports overlap.

2.4, The Commission also intends to take the following
initiatives:

— to discuss how best to strengthen the representation of
passengers with Member States and passengers’ organis-
ations (consumer associations);

— to examine the effects on the market of sales and
reservations via the Internet and their conformity with
competition rules and the code of conduct for computer
reservation systems (CRS);

— to study the effects on competition of code-sharing, in
the context of individual competition proceedings, and
of tariff co-ordination in interlining, in its review of the
block exemption for interlining;

— to assess the impact of cabin conditions on passengers’
health, by setting up expert groups to scrutinise existing
research and draw conclusions on risks to health.
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3. The Committee’s comments

3.1.  The Committee welcomes the Commission’s plans to
improve the protection of air passengers in the European
Union and shares the Commission’s view on the need to
strike the right balance between Community legislation and
voluntary commitments by airlines and airports. The Com-
mittee feels that legislation should be enacted laying down
minimum requirements for air passengers’ inalienable rights
and that airlines and airports should enter into voluntary
agreements which supplement this legislation. Adding its voice
to the call made by the EU Council () on this issue, the
Committee thinks that the voluntary agreements by airlines
should certainly be in place by May 2001. If voluntary
agreements by airlines and airports fail to address consumer
rights adequately, the Committee feels that the entire field
should be regulated by legislation. Air passengers must be fully
informed of their contractual rights in so far as these are
covered by airlines’ conditions of carriage.

3.2.  The absence of the proposed ‘chain of contracts’
between airports, airlines and other service providers is one of
the main problems facing air transport. Normally, since a
company is able to select subcontractors and suppliers accord-
ing to its own criteria, it is also liable for any substandard
performance on their part. This does not apply in air transport.
Airlines have no influence on the airport as runway provider
or on air traffic control. The Committee feels it would be
unreasonable to make air carriers liable for shortcomings in
these areas. Particularly in the field of air traffic control, the
Commission is called on to submit and implement suitable
proposals for improving the current situation.

3.3.  Other legislation already contains a host of provisions
to protect air travellers from sharp practices (Directive
93/13/EEC on unfair terms in consumer contracts) (2). Enforce-
ment of this protective legislation is no longer a matter for the
Commission, but falls within the remit of the ordinary courts
and ultimately the ECJ. Many of the problems cited by the
Commission are covered by Directive 93/13/EEC. However,
consumer rights and fares — insofar as they can be specified —
must be made transparent. The rights of consumers affected

(") Council Resolution of 2 October 2000 on the rights of air
passengers, O] C 293, 14.10.2000, p. 1.

(3) Council Directive 93/13/EEC of 5.4.1993 on unfair terms in
consumer contracts (O] L 95, 21.4.1993, p. 29).

by overbookings (denied boarding) and flight cancellations
must be improved. The Committee would refer to its opinion
on Directive 93/13/EEC (%).

3.4. The Committee fully endorses the view that Com-
munity legislation should not compromise companies’ inter-
national competitiveness. Air safety must, however, always
have top priority, and an appropriate level of passenger
protection must be guaranteed.

3.5. It is possible to book flights and issue tickets 365 days
in advance. In so far as the potential passenger is simply
making a non-binding declaration of intent, the Committee
regards a fare increase by the airline as not being inappropriate.
However, once there is a binding contract between the
passenger and the airline or the ticket has been paid for, the
Committee thinks that the airline should not be allowed to
increase the fare.

3.6.  As the Commission itself notes, airlines are obliged
under the current CRS code to inform passengers which carrier
is operating the flight. At the same time, the Committee thinks
that legislation should be enacted to close any legal gaps that
may still remain.

3.7.  The issue of which contract conditions apply in the
case of code-sharing is normally resolved in the conditions of
carriage of the particular airline. Moreover, under existing
contract law, liability is always borne by the contracting
carrier, and possibly by the operating carrier as well. Air
passengers thus already have at least one clearly defined party
to whom a claim may be made (the contracting carrier) and
will in many cases have two. For the sake of legal certainty, the
Committee nonetheless thinks that the question of liability on
code-sharing flights must be the subject of voluntary or
statutory arrangements.

3.8.  The Committee supports the blanket transferability of
air tickets, whereby steps must be taken to ensure that the
conditions governing special fares cannot be systematically
circumvented by ‘phantom bookings” which are then passed
on to late bookers. The number of no-shows might also rise,
since agents would not sell their entire reserve stock of booked
flights. This could disadvantage passengers on the waiting list
for a specific flight. In this connection, the Committee
welcomes the new IATA conditions of carriage (period of
validity of a ticket, free baggage allowance, refunds, liability
for damage).

(®) Opinion of the Economic and Social Committee on the Proposal
for a Council Directive on unfair terms in consumer contracts (O]
C159,17.6.1991, p. 34).
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3.9.  The rule on the sequential use of flight coupons is part
of the product and price structure. It enables account to be
taken of different market conditions and currency areas. More
time-consuming indirect flights can be made attractive by
making them cheaper than non-stop services. Dispensing with
this rule would remove company control over pricing. This
also applies to the reverse use of outward and return flight
coupons. Incidentally, this arrangement is also provided for
under the IATA’s conditions of carriage.

3.10.  The Committee fully supports the call for universal
standards for the carriage of disabled people across the entire
system. The Committee feels it is important that universal
standards also apply to international journeys. These standards
should be included in any move to align transport conditions
on North Atlantic routes.

3.11. The Committee endorses Commission moves to
improve the rights of disabled people and, for example, to
introduce legislation providing them with assistance to and
from the aircraft free of charge or ensuring that the cost
thereof is covered. The Committee welcomes uniform and
transparent rules on restrictions placed on the carriage of
disabled people for safety reasons.

3.12. The Committee feels that the information to be
provided to air passengers under the Commission proposal
should be as comprehensive as possible.

3.13.  Asfor the proposed voluntary commitment to ensur-
ing baggage delivery within a given time, a distinction must be
made as to the service provider. This is partly the airport,
which is responsible for infrastructure in particular, but in
some cases it is the airline. The Commission is therefore asked
to find a voluntary solution with the actual party responsible
for baggage delivery, which will improve matters on this front.
A counter-objection to the call for higher limits on liability for
baggage is that this issue will be covered under the Montreal
Convention. In the light of the expected ratification of
the Montreal Convention, the Committee considers that a
voluntary commitment to apply this convention straightaway
would make sense and be in the consumer’s interest.

3.14. The Committee welcomes the work of the ACI
(Airport Council International) to develop standards for Euro-
pean airports. Realistically, as with all transport operations,
compliance with these standards cannot be expected at
absolute peak times, such as the start of holiday periods. In
any case, airport design standards such as transfer times,
walking distances etc. are contingent on local conditions and

cannot be laid down in an arbitrary way. Capacity cannot be
increased at will. The Committee thinks it would be useful for
each airport to indicate the voluntary services it offers.

3.15.  The Committee feels that the inconvenience caused
by delays cannot be equated with the problems caused by
cancellation or denied boarding. Minor delays should not in
principle trigger the payment of compensation. However, a
reduction in the fare should be considered where a long delay
is demonstrably the fault of the airline. On the other hand,
passengers denied boarding because of overbooking must be
compensated. It is essential to care for passengers while they
are waiting — an obligation which should be made incumbent
on airlines. The right to a fare refund should continue to apply
only in the event of non-carriage.

3.16. The Committee shares the Commission’s view that,
in the case of delays, it is difficult to pass on the costs involved
to the responsible party. However, in accordance with the
principle that whoever is responsible pays, it should be possible
to claim compensation from the party which has caused the
delay if this can be proved. In air transport, safety must
nevertheless always come first in any commercial decision.

3.17.  The standardisation in passenger care sought by the
Commission should be secured by introducing legislation on
minimum standards. The Committee feels, however, that the
Commission should aim for a high level of passenger care and
should call on airports and airlines to make improvements on
this front, inter alia by concluding voluntary agreements.

3.18.  Consumer reports are to be drawn up to make airline
and airport performance standards more transparent. The
example given is that of the United States. The USA is a
homogenous market. In the EU, on the other hand, there is
much less market comparability. Hence, a comparison can be
made only of equivalent airline and airport services for which
the airlines and airports themselves are responsible. The
Commission should ensure a fair procedure if its aim is to
make performance standards more transparent and to offer
passengers the fullest information possible.

3.19.  Little would be gained from providing data on the
proportion of low-price tickets. In addition to normal economy
fares, a whole range of special fares is offered on a seasonal
basis only. On each route, the proportion of lowest-fare tickets
varies since this is a sales management tool designed to fill any
residual capacity. The transparency being called for with regard
to fares is difficult to implement meaningfully, because fares
change almost daily. However, despite these difficulties, the
Committee feels that passengers should be given as much
information as possible in a way that is as simple and
transparent as possible.
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3.20. The Committee supports the disputes settlement
scheme proposed by the Commission if a practicable procedure
can be found.

3.21.  Any passengers’ organisation must have legitimate
credentials, i.e. it must be representative of the consumer. A
suitable proposal to this effect has not yet been presented.
Consumer associations should therefore be involved in the
search for appropriate machinery to represent air passengers’
interests.

4. Concluding remarks

4.1.  The Committee backs the Commission’s intention to
improve the protection of air passengers’ interests.

4.2.  The Committee feels that legislation should be enacted
laying down minimum requirements for air passengers’ inalien-
able rights and that airlines and airports should enter into
voluntary agreements which supplement this legislation. The
voluntary agreements by airlines should certainly be in place
by May 2001. If voluntary agreements by airlines and airports
fail to address consumer rights adequately, the Committee
feels that the entire field should be regulated by legislation.

4.3, Both voluntary and statutory arrangements must make
consumer rights and fares more transparent. The rights of
consumers affected by overbookings (denied boarding) must
be improved.

Brussels, 28 March 2001.

4.4.  The Committee supports the blanket transferability of
air tickets, whereby steps must be taken to ensure that the
conditions governing special fares cannot be systematically
circumvented by ‘phantom bookings” which are then passed
on to late bookers. The Committee also welcomes the new
IATA conditions of carriage (period of validity of a ticket, free
baggage allowance, refunds, liability for damage).

4.5. The Committee endorses Commission moves to
improve the rights of disabled people and, for example, to
provide them with assistance to and from the aircraft free of
charge or to ensure that the cost thereof is covered.

4.6.  The Committee feels that the Commission should
ensure a fair procedure and compare equivalent services in the
consumer reports it is planning in a bid to make airline and
airport performance standards more transparent.

4.7.  The Committee supports the disputes settlement
scheme proposed by the Commission if a practicable procedure
can be found.

4.8.  The Committee feels that consumer associations
should be involved in establishing machinery to represent air
passengers’ interests.

4.9.  The Committee feels that this would serve both the
Commission’s aims and the interests of consumers, workers
and employers in Europe.

The President
of the Economic and Social Committee

Goke FRERICHS
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Opinion of the Economic and Social Committee on the ‘Proposal for a Regulation of the European
Parliament and of the Council on the implementation of the Internet Top Level Domain “.EU™”

(2001/C 155/03)

On 15 January 2001 the Council decided to consult the Economic and Social Committee, under
Article 156 of the Treaty establishing the European Community, on the above-mentioned proposal.

The Section for Transport, Energy, Infrastructure and the Information Society, which was responsible for
preparing the Committee’s work on the subject, adopted its opinion on 6 March 2001. The rapporteur

was Mr Morgan.

At its 380th plenary session of 28 and 29 March 2001 (meeting of 28 March) the Committee adopted

the following opinion by 97 votes to one.

1. Introduction

1.1.  The Economic and Social Committee is pleased to give
its support to the proposal for a Regulation of the European
Parliament and the Council on the implementation of the
Internet Top Level Domain “.EU". The ESC views this initiative
as an essential element of eEurope (1).

1.2.  The Regulation charges the Commission with the
implementation of the .EU Top Level Domain (TLD), sets the
conditions for such implementation, including the designation
of a Registry, and establishes the public policy framework
within which the Registry will function.

1.3.  Detailed technical and policy preparations have been
made by an Interim Steering Group (ISG) drawn from the
existing European Community Panel of Participants (EC-
POP) (3).

1.4.  Particular attention has been paid to the work of the
ISG, including, for example, its analysis of the eventual
operational and technical characteristics of the Registry, con-
tractual relationships between the Commission and the Regis-
try and the options for the form that organisation could take.

2. The Registry

2.1.  The Registry will ensure three essential functions:
a)  Being the legal entity responsible for the Registry.
(1) O] C 123, 25.4.2001.

(?) ‘The Dot EU TLD Registry Proposal’; http:/[www.ec-pop.org/1009
prop/index.htm.

b) Implementing public policy rules, policies and procedures
relating to the .EU TLD included in the regulation or
adopted by the Commission according to the consultation
period procedure provided by the regulation.

¢) Organising, administering and managing the .EU TLD,
including the operations of maintenance of databases,
registration of domain names, running the name servers
and dissemination of TLD zone files.

2.2.  The Registry shall be a not-for-profit organisation
operated in the public interest.

2.3, The proposals of the ISG report are very pertinent to
the establishment of the proposed Registry (see chapters 2
and 3). In particular, the Committee endorses the proposals in
section 3.4 relative to the selection of Registrars.

2.4, The ESC agrees the ‘characteristics of the Registry’ and
‘obligations of the Registry’ as defined in Articles 2 and 3 of
the proposed Regulation.

3. Public policy framework

3.1.  Subject to certain safeguards the detailed registration
policy will be determined by the Registry in consultation with
the Commission and according to the contractual arrange-
ments. Relevant safeguards would include, for example, the
respect of the applicable Community and national laws, and
of technical and operational ‘best practice’ as determined from
time to time by ICANN (Internet Corporation for Assigned
Name and Numbers) and IANA (Internet Assigned Numbers
Authority). The available options for the Registry’s registration
policy are discussed in the ISG report, including a discussion
of the options for the creation of generic second level
domains (3).

(®) See also COM(2000)202 final ‘The Organisation and Management
of the Internet — International and European Policy Issues 1998-
2002’ of 11 April 2000.
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3.2.  In this context the ESC notes that the Commission is
currently examining the following questions:

a)  Definition of the name space reserved for the use of the
EU institutions.

b)  Reservation of names associated with the European Union
in all relevant languages.

The ESC will communicate its requirements to the Com-
mission.

3.3.  The ESC supports the regulations relating to ‘the public
policy framework’ detailed in Article 4.

4. General comments

4.1.  The ESC approves the proposal that the Commission
shall be assisted by the Committee that is to be established by

Brussels, 28 March 2001.

the proposed directive on a common regulatory framework
for electronic communications networks and services (1).

4.2, The ESC endorses the proposal that all rights, intellec-
tual property rights, relating to .EU TLD shall be retained by
the Community.

4.3, TheESC supports the proposal that financial appropria-
tions are needed to enable the Commission to maintain policy
control over the Registry and endorses the sums proposed.

4.4.  The ESC would expect to be consulted on future
developments of the .EU TLD Registry.

5. Conclusion

5.1. The ESC welcomes the .EU TLD initiative of the
Commission and supports its speedy implementation, taking
into full consideration the recommendations of the ISG.

() COM(2000)393 final; OJ C 123, 25.4.2001.

The President
of the Economic and Social Committee

Goke FRERICHS
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Opinion of the Economic and Social Committee on ‘European policy on crossfrontier cooperation
and experience with the Interreg programme’

(2001/C 155/04)

On 11 July 2000 the Economic and Social Committee, acting under Rule 23(3) of its Rules of Procedure,
decided to draw up an opinion on European policy on cross-frontier cooperation and experience with

the Interreg programme.

The Section for Economic and Monetary Union and Economic and Social Cohesion, which was
responsible for preparing the Committee’s work on the subject, adopted its opinion on 13 March 2001.

The rapporteur was Mr Barros Vale.

At its 380th plenary session (meeting of 28 March 2001), the Economic and Social Committee

unanimously adopted the following opinion.

1. Introduction

1.1.  The present opinion is intended to provide an analysis
of the practical experience to date of implementing the Interreg
Community Initiative on crossfrontier cooperation in order to
assess the effectiveness and efficiency of the programme with
a view to introducing corrective measures in future.

1.2.  In December 1999, the Committee had the oppor-
tunity to express its views on the Commission proposal on the
Interreg III(!) programme in an opinion (?), but lack of time
then means that a supplementary study of previous practical
experience in implementing this kind of Community Initiative
is now called for, which is the reason for drawing up the
present opinion.

1.3. In drawing up this document, the regional bodies
responsible for managing the programme in the Member
States, as well as a variety of final operators, were consulted
on their views and experience. The concerns which emerged,
combined with the results of the hearing held on 19 December
2000 and a questionnaire, form the basis of this document.

2.  General comments

2.1.  The Committee notes the clear distinction between
more and less developed Member States as regards the various

() COM(1999) 479 final.
(3 OJ C 51, 23.2.2000, p. 92.

stages of the programme, from conception to the type of
projects, and including management and the procedures used.
Opinion on the overall functioning and success of Interreg I
and II is thus divided into two main camps, corresponding to
the more and less developed and/or centralised countries.

2.2.  Another aspect of the programme noted by the
Committee are the high demands placed on the promoting
bodies; promoters require a considerable amount of working
experience, particularly as regards the implementation, moni-
toring and management of projects, especially cooperation
projects. Although understandable and desirable, this require-
ment effectively excludes newer bodies which have not yet
proven themselves fully from drawing up and submitting
projects, some of which are of high quality.

2.3, The Committee feels that the Commission should
establish simpler procedures to allow newer bodies access to
the programme, otherwise we will continue to see the same
institutions promoting cooperation projects to the exclusion
of others which might be equally or more valid.

2.4, The Committee noted that there are projects where the
promoters and bodies involved made substantial investments
prior to submitting an application to Interreg and these
investments were not accounted for in the application. The
Committee feels that these bodies should be compensated
retroactively for intangible costs incurred in the preparation of
the project, even though the investments were made before
the application was submitted, provided there is proof that
such investments related to the project in question and did not
infringe the Commission’s general eligibility rules. Disregarding
these sums may exclude projects which require the investment
of own resources prior to application, such as studies, because
the promoters have limited financial resources and are unable
to take on the costs involved.
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2.5.  Another point noted by the Committee is the lack of
sufficient information on the programme and its functioning
provided by the public authorities of the Member States and
the limited amount of time allowed for this to filter through.
Although it is distributed, information takes too long to reach
project promoters, which leads to delays in implementing the
programme. The Committee therefore feels that the Member
States should make a greater effort to provide the end
beneficiaries with information in good time.

3.  Specific comments

3.1. A number of important points covering the various
stages and components of the programme emerge from the
analysis of past experience. The Committee feels that these
should be given appropriate consideration by the Commission:

3.1.1. Effective and appropriate involvement
by the various regions taking part in
the same project, particularly with
regard to the input of the various
regional players

3.1.1.1.  Some regions have ‘cross-border agencies’, bodies
with responsibility for dealing with the various aspects of cross-
border issues, and in particular, for promoting cooperation
between border regions. These are composed of a vast range
of representatives of regional operators. In such regions, the
role played by these agencies has been fundamental, both in
terms of procedure, and chiefly in terms of the regions’
effective involvement in projects which have a clear relevance
for them.

3.1.1.2.  In countries where no such agencies exist, the
difficulties involved are greater, as promoters have much less
of a framework within which to initiate and monitor the
programme, making it difficult to identify potential partners
on the other side of the border. This often results in the
selection of a partner with different characteristics, particularly
as regards its financial capacity, which inevitably leads to
regions having differing levels of involvement in projects.

3.1.1.3.  In many cases, it seems to be particularly difficult
to involve the various regional operators because of the
absence of a cross-border coordination body.

3.1.1.4.  Judging by the experience of regions which do
have cross-border agencies, the advantages such agencies bring

are clearly apparent. It would well behove the Commission to
look into this issue with a view to promoting the creation of
such agencies before the programme is implemented.

3.1.1.5.  The lesser, or greater, involvement of the regions is
determined by their specific interests, but it also depends on
political interests at national level. These determine the type of
projects approved in all cases where the decision-making
process is too centralised.

3.1.1.6.  The Committee feels that regional operators should
be effectively involved, taking a leading role in projects
between regions within the EU, with input coordinated at
national level in the case of regions bordering onto the EU, as
the experience of cooperation in such cases is still very limited
or sometimes non-existent.

3.1.2. Definition of eligible regions, the
(in)appropriateness of the method
used and the consequences of this defi-
nition for the selection of projects

3.1.2.1. It seems to the Committee to be taken as read that
eligibility is determined on the basis of NUTS, in order both to
simplify procedures within the Commission and to allow use
of an established and well-used nomenclature which is familiar
to all Member States.

3.1.2.2.  However, the inappropriateness of using NUTS to
define areas eligible for Interreg becomes apparent in some
cases, where relevant and high-quality projects are excluded
because the promoters are not based within the eligible areas.

3.1.2.3.  The Committee therefore feels that the criterion to
be applied should be the region(s) benefiting from the project,
that is to say, the project would meet the regional eligibility
criterion as long as the benefits accrued to eligible regions.
This procedure was used during previous programmes for
some regions, with quite favourable results.

3.1.2.4.  However, the nature of actions should be guaran-
teed so as not to distort the principles and objectives of the
programme, which is cross-border cooperation.
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3.1.3. Scope of action wunder different 3.1.4.3. At the project analysis and selection stage, the
strands vs. the horizontality of pro- Committee noted that the different procedures and rules
jects applied by the various countries led in some cases to hold-ups
and sometimes even to projects being abandoned.
3.1.3.1.  The Committee noted the existence of horizontal

projects which did not ‘it’ perfectly into any strand, but instead
had features which met the specifications of more than one
strand. This horizontality resulted in most cases in the project
not being adopted, or being split up into several different
projects, each applying under the relevant strand. This demon-
strates the inflexibility of the selection criteria.

3.1.3.2.  The Committee feels that such procedures in no
way contribute to the success of the programme and some-
times serve to distort the objectives of projects, possibly even
prejudicing their quality. (It should be borne in mind that the
difficulty is often compounded by having to manage several
different projects instead of a single, integrated one).

3.1.3.3.  The Committee also feels that creating obstacles
for the submission of applications and the analysis of projects
is discouraging for promoters, as it further complicates a
procedure which is already slow and complex. Once again,
projects of high quality and relevance with great potential for
success in terms of Interreg objectives may be excluded.

3.1.3.4.  Here too there is a clear need to build greater
flexibility into the project selection criteria so as not to reject
valid and relevant projects.

3.1.4. Obstacles created by differing econo-
mic models, legal provisions, adminis-
trative regulations and procedures
between regions participating in the
same project

3.1.4.1.  Judging from past experience, the Committee noted
that differing legislation from one country to another makes
the projects more difficult to implement. The Committee
thinks that those responsible for implementing the programme
should be prevailed on to lay down common standards
allowing the use of coordinated guidelines and procedures
across the Member States, so as to make procedures as
effective as possible, especially as regards the preparation of
applications, assessments and decisions on the projects recei-
ving support.

3.1.4.2. This is also true of economic models, where the
differences which exist impose constraints, particularly by
rendering it impossible to find common routes to development
so as to be able to define truly common projects.

3.1.4.4.  The Committee feels that, in order for there to be
effective cooperation, it is advisable to establish common
standards to facilitate relations between regions. The Com-
mission must therefore promote the approximation of the
processes and procedures adopted in the regions, and even of
legislation. Promotion by the Commission of agreements
between border regions with a view to establishing common
rules under Interreg is a possible option which has already
been successfully tried in some regions.

3.1.4.5. The Committee also noted that the situation is
even more serious in regions which border onto the EU
inasmuch as there are already rules and standards applying to
all Member States which are not shared by neighbouring
countries. The Committee feels the Commission should make
greater efforts with respect to these regions so as to make
cooperation effective.

3.1.4.6.  The Committee feels that, by making it possible to
define common rules for project management, having joint
cooperation mechanisms (especially for programme manage-
ment, payment and support) would address the differences
which exist, thereby increasing the effectiveness of the pro-
gramme.

3.1.5. Intervention by the Commission at the
various stages of the programme, from
its conception to the selection and
monitoring of projects

3.1.5.1.  The Committee feels that decentralising Interreg
procedures brings benefits in terms of more effective and
efficient implementation of the programme. The Commission
and Member States’ central administrations should not inter-
vene in the selection of projects, but focus instead on the
planning stage of the programme.

3.1.5.2. At the same time, excessive intervention by Mem-
ber States’ central administrations has the effect of inhibiting
regional players.

3.1.5.3. The Committee nevertheless feels that in some
circumstances the Commission should play a more pro-
nounced role in order to ensure adherence to the programme’s
true objectives, making it difficult for funds to be used for
other purposes, more especially by the central administrations
of the Member States.
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3.1.5.4. It would seem to be important for the Commission
to have greater involvement at the planning stage as Interreg
is also a vehicle for implementing European policy and
principles which must at all times reflect the broad directions
of the EU.

3.1.5.5. The Committee also feels that the Commission
should have a greater presence in coordinating and advising
those responsible for the programme at regional level.

3.1.6. Speed of the programme, from plan-
ning to the final stage of project
implementation

3.1.6.1.  Looking at past experience of Interreg implemen-
tation, the Committee notes that there are delays at various
levels which mean that procedures are slower than necessary
or desirable.

3.1.6.2.  As information on the programme has not been
provided on time, there have in the past been delays in
implementing the programme. The Committee would reiterate
that it is vital to ensure that Member States are provided with
quality information in good time.

3.1.6.3.  Another of the factors leading to delays are pro-
cedural differences from country to country. The Committee
once again calls on the Commission to focus on this fact and
the need to address it.

3.1.6.4.  The greatest delays occur at the stage of submitting
projects because of procedural differences between regions, as
already mentioned, and at the stage of inspection for the
payment of funding.

3.1.6.5. The Committee feels that, in addition to a single
management authority, it would perhaps be desirable to have
a single payment authority so as to speed up procedures.

3.1.6.6. It should also be pointed out that, in countries
where decisions are taken closer to the centre, the time needed
for project approval is even greater. The Committee feels that
this is another reason for the programme to be decentralised
further.

3.1.6.7. It should also be mentioned here that the slowness
of procedures necessarily shortens the time available for
project implementation, to the detriment of the whole pro-
gramme. The Commission should therefore give consideration
to these points with a view to speeding the programme up and
making it more effective in the process.

3.1.7. Distribution of Interreg funding
among different types of promoters

3.1.7.1.  Throughout the implementation period of previous
Interreg programmes, the Committee noted that central admi-
nistrations accounted for a large proportion of the total
number of project promoters in the less developed countries.

3.1.7.2.  The Committee feels that Interreg applications
from central administrations should be rigorously assessed, in
order to provide transparency regarding the manner in which
the funds are used, as such projects often distort the prime
objective of the programme, which is cross-border coope-
ration. It is vital that the essential objectives of Interreg do not
take second place to the priorities of central administrations.
Once again, the problem is more acute in those countries
where management of the programme is more centralised.

3.1.7.3.  Attention should also be focused in this context on
the enormous difficulty encountered by newer private-sector
bodies in gaining access to the programme, rejected as
they often are because of their limited experience in the
management, monitoring and implementation of projects. The
Committee therefore feels it is important, as mentioned earlier,
that simpler procedures are applied when analysing newer
promoters and when monitoring, maybe more closely, the
projects promoted by them.

3.1.8. Continuity of projects beyond the end
of Interreg

3.1.8.1.  The Committee notes the high mortality rate of
projects financed by Interreg once the programme is over.

3.1.8.2. It also notes that some of the projects which
continue after the end of the programme have recourse to
public funding.

3.1.8.3.  The Committee feels that the capacity of a project
to be self-supporting should be a relevant factor in the selection
of projects. It is well known that allowing ‘subsidy-dependent’
projects to be implemented frees promoters of any responsi-
bility. This in no way contributes to the development of a
capacity for initiative and for effective cooperation in concrete
terms.
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3.1.8.4. It is the Committee’s view that Interreg must serve
to create structures, in this case in border regions, with the
capacity to continue the work of cooperation beyond any
Community programme or public funding by being self-
supporting. This will give the programme a more lasting
impact.

3.19. Involvement of the socio-economic
partners in the various stages of the
programme

3.1.9.1.  The Committee has observed that the socio-econ-
omic partners are not involved to a sufficient degree in a
number of Member States, from conception to practical
implementation of the programme.

3.1.9.2.  In order for the programme and the projects it
comprises to be really in touch with the social and economic
reality it is intended to serve, the Committee feels that the
systematic involvement of the socio-economic partners in the
various regions concerned is essential. The Commission should
ensure that the Member States make this involvement a reality.

4. Conclusions

4.1.  Some important points emerge from analysis of past
experience of INTERREG implementation, which the Com-
mittee wishes to highlight:

4.1.1. In the various aspects of the programme and its
implementation, a clear distinction is apparent between more
and less developed countries, in that the problems of

Brussels, 28 March 2001.

implementing and managing the programme are more acute
in the latter category. The Committee feels that it is vital for
the Commission to focus its attention on this issue with a view
to preparing the ground for the less developed countries to
implement the programme correctly. This would have a direct
impact on the efficiency and effectiveness of the programme.

4.1.2.  The second point concerns the lack of flexibility in
project selection criteria which, as noted earlier, may exclude
valid projects and promoters with major potential. The
Commission should look into this issue and build greater
flexibility into the programme.

4.1.3.  The decentralisation of the programme is also an
important point, as it enables regional players, who have a
better knowledge of the realities in the regions where they are
based, to manage matters more effectively and take a more
direct and committed role in cooperation. Greater decentralis-
ation also pre-empts the problem of Interreg objectives being
distorted by central administrations.

4.1.4.  The Committee feels that cooperation is increasingly
a factor for success, and the EU is no exception. Promoting a
rapprochement of regions divided by borders throughout
history is a key element when setting out to achieve a true
union of countries. Here the Committee would draw attention
to the conclusions and analysis set out in its recent opinion on
crossfrontier cooperation and Prism(!). Interreg is an
important and powerful instrument for the achievement of
these objectives. Careful and thoughtful planning, involving
regional players from the start, is fundamental, and consider-
ation must also be given to the diversity between countries,
whether in the economic models they follow, their legislation
and procedures or even in their levels of development.

(1) OJ C 116, 20.4.2001.

The President
of the Economic and Social Committee

Goke FRERICHS
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Opinion of the Economic and Social Committee on the ‘Proposal for a European Parliament
and Council Recommendation concerning the implementation of Integrated Coastal Zone
Management in Europe’

(2001/C 155/05)

On 11 September 2000 the Commission decided to consult the Economic and Social Committee, under
Article 262 of the Treaty establishing the European Community, on the above-mentioned proposal.

The Section for Economic and Monetary Union and Economic and Social Cohesion, which was
responsible for preparing the Committee’s work on the subject, adopted its opinion on 13 March 2001.

The rapporteur was Mr Bento Gongalves.

At its 380th plenary session of 28 and 29 March 2001 (meeting of 28 March), the Economic and Social
Committee adopted the following opinion by 100 votes in favour and one abstention.

1. Introduction

1.1.  The draft European Parliament and Council Rec-
ommendation concerning the implementation of Integrated
Coastal Zone Management in Europe(!) (ICZM) is based
principally on the Communication from the Commission
containing the Report on the progress of the ICZM Demon-
stration Programme (2), and on the Communication from the
Commission on [CZM — A strategy for Europe (3).

1.1.1.  The recommendation puts forward proposals on
integrated national and Community strategies for ICZM,
focusing on the Treaty objectives. The primary aim is to
promote sustainable development while conserving available
resources as part of an environmentally-aware approach.

1.1.2.  The Demonstration Programme covered a number
of projects implemented in 35 representative coastal regions
in Europe and six horizontal thematic studies.

1.2. Historical importance

1.3.  Throughout history, coastal zones have attracted
human settlement and sustained development. They continue
to offer considerable development potential to modern socie-
ties, performing major, multi-faceted functions: agricultural
production, fish farming, fishery catches, leisure activities,
nature and biodiversity conservation, biotechnology-based
production, etc.

() COM(2000) 545 final.
(3) COM(1997) 744.
(®) COM(2000) 547 final.

2.  General comments

2.1.  The draft recommendation highlights:

a)  the social, economic, environmental and cultural import-
ance of coastal zones for the EU;

b) the continuing and severe deterioration of Europe’s
coastal zones, as demonstrated by the European Environ-
ment Agency’s report;

¢) the need to implement an environmentally sustainable,
economically equitable, socially responsible and culturally
sensitive management scheme for such zones in order to
maintain the full integrity of these resources;

d) the insistence of all earlier Commission communications
on this subject(*) that integrated management must
ensure that all the relevant players are involved;

¢) the need to ensure coherent actions at European level,
including cooperative interregional action, to help resolve
problems affecting cross-border coastal zones, integrating
them for this purpose into actions under the Interreg
Community initiative;

f)  earlier Council resolutions(’) identifying the need for
concerted European action;

g) the Commission communication’s proposal(®) for an
ICZM Demonstration Programme, which has in the
meantime been implemented;

() COM(1997) 744 final and COM(2000) 547 final.
(°) Council Resolutions 92/C 59/01 and 94/C 135/02.
(6) COM(95) 511 final.
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h) the fact that in accordance with the subsidiarity and
proportionality principles set out in Community legis-
lation, and given the diversity of conditions in the coastal
zones and the relevant legal structures in the Member
States, the action requires Community-level guidance in
order to be effective.

2.1.1.  ICZM is a dynamic, on-going and interactive process
aimed at promoting sustainable management of coastal zones,
by seeking to strike a lasting balance between their inherent
ecological vulnerability and all the benefits of exploiting their
various aspects.

2.1.2.  The recommendation and the communication pre-
sent a European strategy to flesh out the content of the
EU Demonstration Programme (!), on which the Committee
commented in its opinion of 11 July 1996 (3). The comments
on the present proposal carry forward the Committee’s
positions on the Demonstration Programme, which arose from
an initiative by, and cooperation between, the Environment,
Fisheries and Regional Policy DGs, and involving the Joint
Research Centre.

3. Specific comments

3.1. A Common Vision (I)

3.1.1.  The Committee generally agrees with this point. It
would, however, suggest broadening its scope:

a) to ensure that economic opportunities are available to
the zones in question and to promote initiatives leading
to lasting jobs, provided that objectives reflecting the
unique environmental features of coastal zones and their
biophysical fragility are adhered to;

b)  to ensure that action to exploit these zones economically
respects the social and cultural identity of local communi-
ties;

¢) to guarantee that adequate amounts of open land are set
aside and developed for future enjoyment by the entire
community, under balanced and sustainable environmen-
tal and landscape policies which also give consideration
to the use of environmental exploitation approaches;

() COM(95) 511 final.
(3 OJC295,7.10.1996.

d) given the physical and environmental vulnerability of
coastal zones, to promote and safeguard the integrity of
the ecosystem, and sustainable management of both fish
stocks on the continental shelf and the flora and fauna of
the coastal zone and surrounding areas;

e) to extend the integrated management approach so as to
incorporate the more remote inland sea areas and the
hinterlands of coastal areas, throughout Europe.

3.2, Principles (II)

The Committee would make the following comments:

a) the Commission emphasises that the coastal zone man-
agement model must be applied in a broad, long-term
perspective, drawing in all the social and economic
players in these zones. The duration and impact of
phenomena particular to coastal zones are not immedi-
ately clear. Their effects are also influenced by upstream
human actions. Climate change too can trigger reactions
which jeopardise the dynamics and stability of coastal
zones, as in the case of the currently rising sea levels,
caused by higher temperatures, which disrupt the coastal
equilibrium;

b) the proposal argues that coastal zone management should
be interactive and adaptive in response to new data
generated by analysis of how coastal zones work;

¢) coastal zone phenomena are influenced, or even deter-
mined, by upstream activities. Management strategies
must therefore take account of local factors: economic
players, local populations, existing ecosystems and their
level of stability/fragility, possible upstream influences,
aggressive impacts within the coastal zone (including
transport of polluting or hazardous materials; over-
fishing; and discharge of effluents harmful to biodiversity);

d) all these factors must be addressed and quantified in
input/output terms in order to plan coastal zone activities
with the involvement of all the relevant players;

e) the management model, while essentially being environ-
ment-based and taking account of the fragility and
vulnerability of coastal zones, must not stray too far from
economic and social aspects, as mentioned earlier. An
example of this is the Rance estuary model, which
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harnesses wave power to generate electricity and also
uses the silt to produce raw materials for the building
industry and organic compost fertilisers for agricultural
use. Other comparable European experiences might be
identified, as the related know-how should be brought to
bear in other areas (e.g. the Netherlands’ experience with
using advanced technologies to restore polders);

f)  coastal zone management must be based on systems
under which factors harmful to the physical environment,
biodiversity or the balance of terrestrial and marine
ecosystems can be monitored permanently. Appropriate
analytical methods, satellite remote sensing systems and
Geographical Information Systems (GIS) are essential
tools in integrated management of coastal zones.

3.3.  National Stocktaking (III)

3.3.1.  The Committee suggests amending point 2 as fol-
lows:

‘Stocktaking should cover all administrative levels (local,
regional and national), as well as identify the responsibili-
ties and functions of the “social partners” who are represen-
tative of citizens and their socio-economic organisations’.

3.3.2.  In describing and analysing coastal areas, all aspects
of overall regional development policies — including the rural
element — must be explored and if possible brought into
association: economic, social, research, education, vocational
training and job creation, and resource and waste management
policies.

3.3.2.1.  All the data gathered must be processed with a
view to an integrated approach to coastal areas, providing the
foundations for a comprehensive policy helping to consolidate
economic, social and environmental sustainability.

3.4. National Strategies (IV), Cooperation (V) and Reporting (VI)

3.4.1. The Committee generally welcomes the guiding
principles as set out in the proposal. The future reports
should also contain all physical and financial implementation
indicators, including ex-ante and ex-post evaluations.

4. Recommendations/suggestions for consideration in
formulating ICZM planning options

4.1. ICZM must be specially concerned with protecting
water in both the sea and water courses flowing into it. Water
is the sector which will come under the greatest human
pressure, influencing the development of all socio-economic
sectors. In consequence, management of water quality and its
use as a resource will be one of the 21st century’s strategic
issues and must be taken on board in ICZM.

4.1.1.  Climate change, triggered by rising ambient tempera-
tures (the greenhouse effect), is increasing evaporation rates
and loss of water reserves; the Committee considers that ICZM
should look closely at the approach to water savings in rivers
and up-stream reservoirs. This should include testing new crop
systems which minimise water consumption.

4.1.2.  Scientists acknowledge the close link between stormy
sea conditions, floods and rising air temperatures, which will
affect the territorial stability of coastal zones. The Committee
believes that ICZM must include spatial planning and land-use
standards which reflect these new circumstances, without
prejudice to the need for a land-use policy for coastal zones.

4.2, There has been a marked rise in the use of marine plants
and animals in biotechnological research for the treatment of
a wide range of diseases. The Committee is convinced that
ICZM should be largely directed to conserving marine organ-
isms in coastal areas.

4.3, ICZM must be more than a political commitment: it
should be put into practical effect. The Commission should
implement long-term strategies incorporating economically,
socially and ecologically sustainable development.

4.3.1.  The Committee’s view is that [CZM should also cover
action aimed at restoring coastal zones, particularly through
the reintroduction of wild birds and replenishment of marine
fauna resources. Environmental control should be backed up
with monitoring, and estuaries and other coastal zones should
be cleared of pollution (examples of this are the restoration of
the Tagus estuary and the surrounding wetland areas and the
restoration of the Guadalquivir estuary).
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5. Conclusions

5.1.  The Committee recalls and repeats the conclusions of
its earlier opinion on this subject(!), which remain valid.

5.2.  Planning and development in coastal zones depends
on a Community and national level approach to the process.
A range of budgetary resources (Community and national)
must be available for funding ICZM implementation. This will
enable the funds, structural and otherwise, to be tapped,
applying the additionality and complementarity principles.

5.2.1.  The financial package for implementing coastal zone
initiatives should be drawn from the Structural Funds and
from Community initiatives such as Interreg (), without adding
to its overall volume, under a legal framework similar to that
for the Cohesion Fund. Member State projects should be
submitted in the form of sub-programmes, geared to the
specific objectives of sustainable coastal zone management, as
previously identified by the Demonstration Programme.

5.2.2.  Partnerships should be encouraged, drawing in all the
public and private sectors, through their sectoral associations
(social partners and other citizens” organisations) with a view
to interesting them in planned initiatives in coastal zones and
their funding.

5.3.  The Committee supports the creation of a Community-
level management and coordination unit for future action in
coastal zones, bringing together the various Directorates-
General involved in the process on an intersectoral basis.

5.3.1.  Inaddition, each Member State should set up its own
national ICZM unit and corresponding monitoring committee,
comprising representatives of the social partners and of the
scientific community, to monitor project implementation
within its territory and coordinating with other countries’
management units at Community level.

(1) OJ C 295, 7.10.1996.
() Annex II of the Communication from the Commission to the
Member States C(2000) 1101 of 28.4.2000.

5.4.  Given the encouraging results of the Demonstration
Programme (3), the Commission could have submitted more
practical proposals to resolve the numerous problems which
have already been identified, in order to ensure that current
decisions do not restrict future options.

5.4.1.  The manifold importance of coastal zones and their
natural resources (sea- and land-based) means they have a key
role to play in meeting the needs and aspirations of Europe’s
present and future population.

5.4.2.  Measures restricting improper and intensive use must
be put in place, as such uses exacerbate unsustainable pressures
which are incompatible with coastal zones’ ecological fragility.

5.4.3.  The following means of control are proposed for this
purpose:

— monitoring of the pressures brought to bear on these
zones;

— adjusting land-use regulations in coastal zones so that
urban development is kept within sustainable and
environment-friendly limits and ensuring that large natu-
ral open spaces are preserved;

— establishing a clear and robust legal framework to deter
improper use of coastal zones which would destroy their
fragile ecosystems.

5.5.  Clearer details are needed of the policies to be
implemented by the Member States or third countries or
regions with coastal zones sharing a border with the EU, or
crossed by rivers which flow into such zones. The Committee
considers the importance of training, information and dissemi-
nation of initiatives within ICZM to be evident.

5.6.  The Committee considers that the establishment of an
information exchange centre (of an observatory type) for
countries with coastal zones should be promoted, as part of
ICZM.

5.6.1.  This forum should draw in the economic and social
partners involved in coastal zone issues, including the scientific
and research community, training bodies, local and regional
authorities and representatives of each Member State’s central
authorities, to discuss all questions affecting these zones from
every point of view, against a framework encompassing global
objectives and concrete future action.

(3) COM(1997) 744.
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5.6.2.  The Committee believes that all Member States
involved in ICZM should prepare reports on the working
methods adopted, the results of initiatives, the degree of
involvement of the social partners, etc. The reports would be
one of the sources of information for discussion at meetings
of the information exchange centre.

Brussels, 28 March 2001.

5.7. The Committee therefore welcomes the work
accomplished with the demonstration programmes and
believes it should continue: the strategy to be employed should
also comply with the overall guidelines of Council Resolution
94/C 135/02.

The President
of the Economic and Social Committee

Goke FRERICHS

Opinion of the Economic and Social Committee on the ‘Proposal for a Council Directive on

minimum standards for giving temporary protection in the event of a mass influx of displaced

persons and on measures promoting a balance of efforts between Member States in receiving
such persons and bearing the consequences thereof

(2001/C 155/06)

On 25 July 2000 the Council decided to consult the Economic and Social Committee, under Article 262
of the Treaty establishing the European Community, on the above-mentioned proposal.

The Section for Employment, Social Affairs and Citizenship, which was responsible for preparing the
Committee’s work on the subject, adopted its opinion on 7 March 2001. The rapporteur was Mrs Cassina.

At its 380th plenary session (meeting of 28 March 2001), the Economic and Social Committee adopted
the following opinion with 101 votes in favour, no dissenting votes and one abstention.

1. Introduction and content of the proposal

1.1.  The Commission adopted the proposal on 24 May
2000, in accordance with the relevant Treaty provisions (') and
pursuant to the mandate of the Tampere European Council.
The need for an instrument to handle mass influxes of
displaced persons from third countries has been highlighted in
recent years by the arrival of large numbers of displaced
persons from Bosnia and Kosovo. However, the proposal
— which implements a Treaty provision — seeks to do more
than just respond to a particular set of events; in tandem with
other proposed and/or adopted instruments, it seeks to equip
the Union with a comprehensive policy on visas, asylum and
immigration.

() The main legal basis is Article 63(2)(a) and (b) of the Treaty.

1.2.  The proposal establishes a temporary, exceptional
instrument to deal with mass influxes of displaced persons
from third countries who are unable to return to their country
of origin without risking their life, liberty or dignity. The
proposal consists of a set of minimum standards, both
procedural and substantive, and measures to ensure a balance
of efforts between Member States in receiving displaced
persons and bearing the consequences thereof.

1.3.  The aims of the proposal are as follows:

— to guarantee that when Member States deal with mass
influxes of displaced persons, their procedures and actions
respect a minimum common standard, so as to avoid the
risk of distorting the spontaneous choice of host country;
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— to ensure that such persons are treated humanely and
receive assistance and protection allowing them to
recover from the traumas they have suffered, and to
provisionally enter into social, cultural and human
relations in the host country or countries, on the same
footing as refugees;

— to prepare such persons for the return to their country of
origin;

— to ensure that Member States’ asylum systems do not
become bogged down with requests;

— to show solidarity with Member States in the support of
their reception efforts: firstly, by allocating financial
resources from the European Refugee Fund (which pro-
vides inter alia for the funding of emergency measures in
the event of mass influxes), and secondly, by distributing
displaced persons among Member States on a voluntary
basis and with their agreement;

— to flesh out and increase the effectiveness of measures
proposed in the past but not fully implemented;

— to clarify the link between temporary protection and the
areas covered by the Geneva Convention, safeguarding
the full application of the latter and introducing arrange-
ments for consultation and cooperation with the UN
High Commissioner for Refugees (UNHCR).

1.4. The proposal defines the main terms used in the
directive: displaced persons from third countries who are
unable to return to their country of origin; refugees; unac-
companied minors; residence permit; and mass influx.

1.5.  Decisions establishing temporary protection are to be
adopted by the Council by a qualified majority vote, on a
proposal from the Commission (which will examine requests
from the Member States). In each case, the decision will
establish the temporary protection of the displaced persons
concerned in all Member States. The Council decision must
include:

— a description of the specific groups of persons to whom
the temporary protection applies;

— the date on which the temporary protection will take
effect;

— declarations by the Member States, indicating in figures
or in general terms their respective capacity to receive
such persons, or stating the reasons why they are unable
to receive them. A Member State may subsequently notify
the Council and the Commission of any additional
reception capacity.

1.5.1.  When adopting the decision, the Council will assess
the situation and the scale of the influx, and the advisability of
establishing temporary protection. It will take into account the
potential for emergency aid and action on the ground or the
inadequacy of such measures, and will assess the information
received from the Member States, the Commission, the UNHCR
and other organisations concerned. The European Parliament
will be informed of the decision.

1.5.2.  Temporary protection will cease when the maximum
total duration has been reached (one year, although it may be
extended automatically by six-month periods to a total of two
years) or at any time by Council Decision adopted by a
qualified majority if the situation in the country of origin is
such as to permit long-term, safe and dignified return, in
accordance with Article 33 of the Geneva Convention. The
European Parliament will also be informed of this decision.

1.6.  Temporary protection is without prejudice to recog-
nition of refugee status under the Geneva Convention. A
displaced person enjoying temporary protection may apply
for refugee status at any time while under such protection.

1.7.  Member States’ obligations towards persons enjoying
temporary protection include:

— providing them with a residence permit and facilities for
obtaining visas (free of charge);

— issuing them with a document, in the official language(s)
of the country of origin, in which the provisions relating
to temporary protection are clearly set out;

— authorising them to engage in employed or self-employed
activities under the same conditions as refugees;

— ensuring that they have access to suitable accommodation
and receive the necessary assistance in terms of social
welfare, means of subsistence and medical care if they do
not have sufficient resources;

— providing appropriate medical or other assistance to
persons with special needs, such as unaccompanied
minors or persons who have undergone physical or
psychological violence or torture;

— granting minors access to the education system under the
same conditions as nationals of the host Member State,
and allowing adults access to vocational training, further
training or retraining.
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1.7.1.  Until two months before the end of protection, and
subject to verification of the agreement of the family members
in question, persons may be reunited with their spouse or
partner (if the host country treats unmarried couples in the
same way as married couples), with unmarried dependent
children (irrespective of whether they were born in or out of
wedlock or adopted), with other dependent relatives, or with
family members who have undergone particularly traumatic
experiences or require special medical treatment.

1.7.1.1.  The absence of documentary evidence of the family
relationship must not be regarded as an obstacle in itself to
family reunification. Ascertainment of a pre-existing stable
relationship is deemed sufficient. If members of a family are in
different Member States, the Member States are to authorise
the family to be reunited in the host Member State of their
choice.

1.7.2.  Unaccompanied minors must have a legal guardian
or be represented by an organisation which is responsible for
the care and well-being of minors, or by any other appropriate
form of representation. Provision will be made for such minors
to be placed with adult relatives, with a foster family or in
reception centres with special provisions for minors. Where
appropriate, they may be placed with a person or persons who
looked after them when fleeing. In the latter case, the Member
States must establish that the minor and adult(s) concerned
agree to this arrangement.

1.7.3.  Member States must respect the principle of non-
discrimination.

1.7.4.  Persons enjoying temporary protection must be
guaranteed access to the procedure for determining refugee
status at any time until the expiry of the temporary protection.
Member States may provide that temporary protection may
not be enjoyed concurrently with the status of asylum seeker
while applications are under consideration. Refusal of refugee
status does not prejudice the enjoyment of temporary protec-
tion.

1.7.5.  When the temporary protection ends, the ordinary
law governing protection, entry and residence of foreign
nationals in the Member States becomes applicable. Member
States must consider any compelling humanitarian reasons
which may make return impossible. Special attention must be
paid to persons who, on the expiry of temporary protection,
still need medical or psychological treatment that should not
be interrupted. Minors, too, should be allowed to complete the

current school period. Voluntary return is to be encouraged;
Member States must ensure that the decision to return is taken
in full knowledge of the facts.

1.7.6.  Member States must appoint a national contact
point for administrative cooperation and must regularly and
promptly provide data on the number of persons granted
temporary protection.

1.7.7.  Persons may be denied temporary protection if they
are regarded as a danger to national security, or if there are
serious grounds for believing that they have committed a war
crime or a crime against humanity, or if exclusion clauses of
the Geneva Convention apply. Exclusion decisions must be
proportionate and open to appeal.

1.7.8.  Member States are to lay down the penalties appli-
cable to infringements of the national provisions adopted
pursuant to the directive. Such penalties must be effective,
proportionate and dissuasive.

1.7.9. The Commission is to present a report to the
European Parliament and the Council no later than two years
after the entry into force of Member States’ transposition
provisions. After this, a report will be submitted every five
years.

2. Comments

2.1.  The Committee warmly welcomes the proposal. It
congratulates the Commission on the text which, although
somewhat dense (as can be seen from the lengthy summary
given above), establishes minimum, simple and transparent
harmonisation of procedures and actions. The text is prompted
by elementary respect for basic human rights and values and
offers a proper framework for solidarity between Member
States. As pointed out by the Tampere Council, there is a
pressing need for a special temporary instrument to deal with
possible mass influxes of displaced persons, establishing a
common action platform for the Member States. The Com-
mittee hopes that the Council will approve the proposed text
promptly without any significant amendments.

2.2, The Committee points out that the particular circum-
stances which led Member States to experience massive
influxes of displaced persons now appear to have eased
somewhat, and that efforts to stabilise the economic, social
and political situation in the Balkans — inter alia with the
support of the EU and its Member States — seem to be bearing
fruit. However, a recurrence of events similar to those seen in
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the second half of the 1990s cannot be ruled out. The
proposed instrument would be vital even if such events
occurred at a greater distance from the EU. In short, the
proposed instrument is not a ‘Balkans Directive’, but is
geographically and historically neutral, to be deployed as and
when it is needed.

2.3, Although the Committee notes and understands that
the proposal only applies to people fleeing from political
situations, it thinks there might also be a case for a directive
providing temporary reception and protection mechanisms
for persons displaced by natural disasters.

2.4, The Committee is pleased that the decision regarding
the existence of a mass influx is to be taken by the Council, as
an acceptance of joint responsibility at that level is the only
way to ensure practical and effective action. This is particularly
important because such events are always sudden and dra-
matic, and the decision has to be taken rapidly (e.g. a maximum
of three months after the Commission proposal), albeit with
due thought. Qualified majority voting is thus the appropriate
procedure, as unanimity could require protracted negotiations
between Member States and could also lead to an effective
veto by a single state.

2.5.  The Committee emphasises and approves the fact that
the proposed directive is minimal in nature, i.e. it only defines
the main procedures, actions and criteria that have to be
harmonised, leaving Member States plenty of flexibility in their
practical measures.

2.6.  The Committee warmly appreciates the fact that the
proposed directive makes a clear distinction between tempo-
rary protection and asylum policy, while allowing persons in
receipt of temporary protection the option of applying for
refugee status. This option — which remains open throughout
the period of temporary protection — enables the persons
concerned to consider the matter calmly, in full possession of
the facts, before taking a decision. It will also ensure that
Member States’ asylum systems and the future Community
asylum system are not inundated with a sudden flood of
requests. Displaced persons often apply for refugee status
because they have no clear alternative, even though such status
may not meet their practical needs or expectations. In such
cases, if refugee status is granted, red tape subsequently makes
it difficult for the person concerned to return home promptly
if the general conditions in the country or region of origin
change for the better.

2.7. It is important that Member States be obliged to issue
a document in the official language(s) of the country of origin,
clearly setting out the rules governing temporary protection.
The Committee notes however that often, on entry, the
persons concerned may face further language problems, for
example if they only speak regional languages or dialects. The
Member States should cater for such eventualities by preparing
provisions to help all displaced persons clearly understand
their rights and duties so that they can immediately embark
on an informed, responsible integration process.

2.8.  The Committee greatly appreciates the concern for
unaccompanied minors, as such cases are increasingly com-
mon. Their implications are particularly dramatic in emergency
situations, in view of both their root causes and the dangers
faced by such minors when fleeing their countries or after
reaching (often with some difficulty) the EU. It is especially
important that Member States ensure that minors who are put
in the care of private individuals, pursuant to Article 14(3) in
particular, do not fall prey to trafficking or exploitation rings.

2.9.  Although the proposed instrument is temporary, it is
also very important that the directive includes an obligation to
promote integration, albeit only over a limited period. Access
to employment, education and training is useful for persons
receiving temporary protection because it enables them to
provide for their needs (at least in part) and acquire skills and
also to become acquainted with the social and cultural life of
the Member States and overcome the traumas they have
suffered. In order for access to be effective, all the necessary
instruments and facilities must be provided to help them learn
the language of the host country. For the EU too, integration
is an investment in human resources which creates a network
of human contacts and awareness. When people who have
received temporary protection return to their country of
origin, they can pass on their knowledge and provide a
potential reference point for relations between societies in the
EU Member States and in the countries of origin. In this way
too, the directive makes a partial but direct and substantial
contribution to the EU’s peace, security and international
relations policy. The rules on family reunification in the
context of temporary integration seem both fair and prudent.

2.10.  The Committee is pleased that the directive includes
measures regulating the return home and laying down mini-
mum, clear and farsighted provisions.
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2.11.  Turning to the question of practical solidarity between
Member States, and welcoming the linkage with the European
Refugee Fund, the Committee particularly appreciates the fact
that the distribution of displaced persons between Member
States is to be based on an extremely simple and transparent
mechanism of declared availability, alerting everyone to their
responsibility towards people in great need while also fully
respecting the practical requirements of the Member States
and considering the wishes of the persons concerned. The pass
to be used for the transfer of persons between Member States
(reproduced in Annex 2) is a model of simplicity and
transparency, which could usefully be borne in mind in other
situations.

2.12.  The Committee thinks that the directive should make
it obligatory (and not merely optional) for Member States to
give minors enjoying temporary protection access to the
education system, without prejudice to the need to provide
these minors with the requisite linguistic tools.

2.13.  The Committee is concerned that the duration of
protection (one year, with possible extension up to a maximum
total of two years) seems insufficient. It thinks that by way of
exception in special cases, it might have been more appropriate
to allow the deadline to be extended for a further short period.
Displaced persons come from regions suffering war or conflict,
or from countries whose systems threaten their life, personal
integrity or dignity, and such situations are unlikely to change
so quickly as to allow return ‘in a secure and dignified manner’
as mentioned in Article 21(1). However, as the ordinary law
on protection, entry and residence of foreign nationals in the
Member States becomes applicable when temporary protection
ends, the Committee calls on Member States to take great care
over the transition from the common legal system to the
national legal system, particularly when the conditions and
infrastructure in the country or region of origin are not yet
stable or safe enough to receive the persons concerned. An

Brussels, 28 March 2001.

extension of protection (or the establishment of another legal
residence or protection system) based on national rules should
always be possible in such cases.

2.14.  The Committee hopes that mass influxes of displaced
persons will be handled with the requisite synergies. In addition
to cooperation through regular consultations with the UNHCR
and the other relevant international bodies, Member States
should ensure that the social partners and NGOs at national
and local level shoulder their share of responsibility. This is
particularly important when integrating displaced persons into
employment, training or education, but also in order to
organise their entry into appropriate accommodation and
identify any specific needs, especially in the health field.
Experience shows that crisis management in the past benefited
greatly from the activity and competence of these bodies
which, in some cases, completely took over reception duties
and effectively made up for the administrative and regulatory
shortcomings of the Member States.

2.14.1.  The Committee calls on all Member States, in
cooperation with the bodies mentioned in the preceding point,
to make advance provision for emergency infrastructure that
can be activated at the appropriate moment to handle mass
influxes, particularly as regards:

— a network of interpreters who can be called on as soon
as the influx starts;

— the introduction of simpler and more transparent admin-
istrative procedures;

— availability of accommodation;

—  health care, psychological help, and general advice and
guidance;

— access to education and training;

—  help with integration.

The President
of the Economic and Social Committee

Goke FRERICHS
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Opinion of the Economic and Social Committee on the ‘Proposal for a Directive of the European
Parliament and of the Council on the activities of institutions for occupational retirement
provision’

(2001/C 155/07)

On 27 November 2000 the Council decided to consult the Economic and Social Committee, under
Article 262 of the Treaty establishing the European Community, on the above-mentioned proposal.

The Section for the Single Market, Production and Consumption, which was responsible for preparing
the Committee’s work on the subject, adopted its opinion on 14 March 2001. The rapporteur was Mr Van

Dijk.

At its 380th plenary session of 28 and 29 March 2001 (meeting of 28 March), the Economic and Social
Committee adopted the following opinion by 79 votes to 27 with 10 abstentions.

1. Background

1.1.  There are large disparities in the EU with regard to
retirement provision for workers. The system can in general
be said to have three pillars. The first of these is the state-
financed pension. The second is the supplementary pensions
to which many workers subscribe through their employment.
The third pillar enables citizens to build up their pension
entitlements further on an individual basis (1).

1.2.  The relationship between the various pillars varies
from one Member State to another. This directive applies
exclusively to institutions providing supplementary pensions,
i.e. the ‘second pillar’. It does not apply to:

a) institutions managing social security schemes that are
covered by Council Regulation (EEC) No. 1408/71 (2, or
are listed in Annex II thereto, and Council Regulation
(EEC) No. 574/72 ();

b) institutions that are covered by Council Directive
79/267[EEC(*), Council Directive 85/611/EEC(°),
Council  Directive  93/22/EEC(®) and  Directive
2000/12/EC of the European Parliament and of the
Council (7);

¢) institutions that operate on a pay-as-you-go basis;

() See Opinion CES 950/99 on the Communication from the
Commission — Towards a Single Market for Supplementary
Pensions — Results of the consultations on the Green Paper on
Supplementary Pensions in the Single Market (COM(1999) 134
final), O] C 368, 20.12.1999, p. 57. The ILO distinguishes
between four pillars, but in the EU a division into three pillars has
been generally accepted.

2) OJL149,5.7.1971, p. 2.

3 OJL74,27.3.1972,p. 1.

4 OJL63,13.3.1979, p. 1.

%) OJL 375, 31.12.1985, p. 3.

% OJL141,11.6.1993, p.27.

)

(
(
(
%
(7) OJ L 126, 26.5.2000, p. 1.

d) German ‘Unterstiitzungskassen’ and other institutions
operating in a similar way;

e) companies using book-reserve schemes with a view to
paying-out pension benefits to their employees.

1.3.  In the early 1990s the European Commission tried to
establish an internal market for supplementary pensions. In
1990 it published a working document on completion of
the internal market in private retirement provision. In this
document the Commission announced measures aimed at
enlarging the freedom of cross-border investment management
and activity and cross-border access to institutions for retire-
ment provision. In attempting to turn these intended measures
into a specific directive, however, the Commission encountered
a great deal of opposition from the Member States. The
directive published in 1991 (8) was withdrawn in 1994. The
greatest stumbling block was the provision that pension
institutions were only required to invest a certain percentage
of their funds in assets denominated in their home currency.
This watering down of the legal requirement was unacceptable
to many Member States.

1.4.  In 1997 the Green Paper on Supplementary pensions
in the single market was published (°). This was followed in
1999 by a Communication entitled ‘Towards a Single Market
for Supplementary Pensions’(19). This announced legislation
for the coming years. The first of the new legislative proposals
was to be a directive on institutions for retirement provision,
which aimed to improve the protection of members of pension
funds. A proposal for a directive was published on 11 October
2000.

(8) Proposal for a Council Directive relating to the freedom of
management and investment of funds held by institutions for
retirement provision, COM(91) 301 final, O] C 312, 3.12.1991,
p. 3; ESC Opinion, OJ C 169, 6.7.1992, p. 2.

(%) COM(1997) 283 final of 10 June 1997; ESC Opinion 14031997,
0] C73,9.3.1998,p. 114.

(19 COM(1999) 134 final of 11 May 1999; Opinion CES 950/99,
0] C 368, 20.12.1999, p. 57.
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2. Content of the directive

2.1.  The aims of the directive under consideration are as
follows:

— ensuring a high level of protection for members,

— free choice of portfolio managers,

— level playing field for institutions offering supplementary
retirement provision,

— elimination of obstacles to cross-border operations,

— secure and efficient investment,

— establishment of a single market for financial services and
supplementary pensions.

2.2, The directive defines institutions for occupational
retirement provision. They must:

— be related to occupational activity;

— operate on a funded basis for the sole purpose of
providing retirement benefits to members;

— Dbe established separately from the sponsoring under-
taking.

2.3.  Article 2 lists institutions to which the directive does
not apply. In principle these are pension institutions which
serve the first and third pillars of the pensions market. Other
directives and regulations apply to these institutions.

2.4.  Article 8 stipulates a legal separation between the
sponsoring undertaking, i.e. the company which pays contri-
butions to the institution for retirement provision on behalf of
its employees, on the one hand, and the institution on the
other. This provision is important as a way of safeguarding the
rights of members, and ensuring that their pension
entitlements are not affected in the event of the bankruptcy of
the company which employs them.

2.5.  Article 9 lays down a number of quality requirements
for the institution for retirement provision, such as qualified
managers, rules regarding the functioning of the pension
scheme and realistic evaluation of liabilities by an actuary.

2.6.  Articles 10 and 11 lay down a number of requirements
regarding information for members. Thus, members and
beneficiaries may request the annual accounts and the annual
report. They are also to receive, within a reasonable time, any
relevant information regarding changes to the pension scheme
rules.

2.6.1.  Members are also to receive, on request, information
regarding the amount of pension benefits they should receive,
their accumulated rights in the event of early withdrawal from
the scheme, the way in which the accumulated rights are
financed and, where the member bears the investment risk,
full information on investments.

2.6.2.  Beneficiaries are also to be provided with full infor-
mation on the retirement benefits due and the corresponding
payment options.

2.7.  Information must also be provided to the competent
supervisory authority on the investment principles and risk
management methods applied by the institution (Article 12).

2.8. Articles 13 and 14 contain provisions relating to
the competent supervisory authority, thus fleshing out the
supervisory requirements.

2.9.  Inorder to protect members’ rights, Articles 15 and 17
stipulate that the institution must always have sufficient assets
to cover its liabilities. Deviations from this principle are
permitted only for a limited period, on condition that a plan is
drawn up to make good the temporary shortfall.

2.10.  Article 18 contains provisions relating to invest-
ments. The general rule is that Member States may not require
institutions for retirement provision to invest in particular
categories of asset. In principle complete investment freedom
is allowed. There are, however, certain exceptions to this
general rule:

— No more than 5 % of funds may be invested in the
sponsoring undertaking.

— Member States may draw up more detailed rules. The
Member States are not, however, allowed to require the
institutions for retirement provision to invest more than
70 % of funds in matching currencies, or more than 30 %
of funds in securities other than shares.
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2.11.  Article 20 provides for cross-border membership of
institutions for retirement provision. Rules are also laid down
regarding the competent supervisory body.

3. General comments

3.1. The Economic and Social Committee welcomes this
initial directive and endorses its aims. The Committee believes
that protection of members is a matter of high priority and
that this directive is a step in that direction.

3.2.  The Committee also endorses the objective of estab-
lishing an internal market in retirement provision. In this way
institutions for retirement provision will be able to make use
of the broader opportunities offered by the internal market; at
the same time sufficient safeguards are laid down for the
protection of members (1).

3.3.  The Committee believes that the approach chosen
by the Commission, in leaving out of the proposal any
consideration of the taxation of institutions for retirement
provision, is sensible. This means that the proposal can be
adopted by qualified majority, whilst the tax issues would have
to be decided unanimously.

3.3.1.  The Committee hopes, however, that the directive
on the tax treatment of pensions will be submitted by 1 July
2001. The Committee regrets, therefore, that the Commission
at present intends to publish only a communication on the
subject in April 2001, rather than draft legislation, such as a
directive. In drawing up the communication account must be
taken of the social security systems of the Member States and
their different financing methods. A communication of this
kind must not be guided purely by the requirements of the
single market.

3.3.2.  The Committee would also draw attention to the
Pensions Forum in which, inter alia, ways of achieving cross-
border transferability of pension rights are currently being
discussed.

3.4. The Committee feels, however, that a number of
comments are called for on the scope of the directive. The
directive applies exclusively to institutions for retirement
provision which:

—  are separate from the sponsoring undertaking;

— are not responsible for statutory social security schemes;

() Moreover, the Report from the Lamfalussy Committee of Wise
Men on the Regulation of European Securities Markets has stressed
the priority of reforming ‘out-dated investment rules for pension
funds’ if an integrated European financial market is to be

established.

— operate on a funded basis.

3.4.1.  Other institutions for retirement provision do not
have to comply with the provisions of the directive. In practice,
therefore, this directive will have an impact wherever funded
pension schemes exist alongside the pay-as-you-go and balance
sheet pension provision systems. Funded schemes play a
particularly prominent part in the Dutch, British and Irish
systems.

4. Specific comments

4.1.  The Committee has a number of questions concerning
the exceptions to the investment rules applicable to institutions
for retirement provision. The Committee wonders whether it
is still necessary for Member States to have the option of
requiring pension funds to invest at least 70 % of assets in
instruments denominated in their home currency. In view of
the introduction of the euro this does not seem to make sense.
This could place the Member States not participating in the
euro at an advantage vis-a-vis the participating States, as the
euro is equated with the national currencies.

4.2, The same applies to investment in securities other than
shares. Sufficient guarantees are already laid down elsewhere
in the directive.

4.3.  The Committee does, however, support the require-
ment that pension funds invest no more than 5 % in the
sponsoring undertaking.

4.4, The Committee feels that Article 20(1) should read in
such a way that it does not conflict with requirements to
belong to institutions for retirement provision of the kind that
exist in a number of Member States. The Albany Judgment (2)
clarified the situation with regard to the legality of require-
ments to participate in company (or sectoral) pension funds.

4.4.1. In the interests of clarity, the Committee proposes
that Article 20(1) be amended to read as follows:

‘Member States shall allow the undertakings and individ-
uals located within their territories to sponsor institutions
for occupational retirement provision authorised in other
Member States, unless a collective agreement between
workers and employers exists — which may possibly have
been declared generally binding — which requires the
workers and undertakings covered by the agreement to
participate in a company pension fund.’

(3 Judgment of the Court of 21 September 1999: Albany Inter-
national BV v Stichting Bedrijfspensioenfonds Textielindustrie.
Case C-67/96. European Court Reports 1999 page I-5751.
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4.5.  Arrangements for contributions to second-pillar retire-
ment provisions should preferably be laid down in collective
agreements. These agreements should also make it clear that
all employees of a firm covered by the collective agreement
are required to participate in the pension scheme. It will thus
be clear who is to finance the scheme. Logically, the board of
management of the pension scheme should be made up of
representatives of these groups, i.e. workers and employers.

4.6.  The Committee supports the provision of article 16,
which requires that the institution must always have sufficient
assets to cover its liabilities but permits deviations from the
principle for practical reasons for a limited period on condition
that a plan is drawn up to make good the temporary shortfall.
The Committee believes that in the context of the single
market similar provisions should apply to institutions which
engage in cross-border activity and that Article 16.3 should
therefore be deleted.

4.7. A number of technical comments on the articles
concerning supervision:

Brussels, 28 March 2001.

4.7.1.  Article 13(c)(iii) could be mitigated to some extent
by wording it as follows:

‘(iii) asset-liability studies used in developing investment
principles;”.

4.7.2.  Hardly any EU Member State already applies these
provisions. For this reason the Committee feels that there
should be a transitional period for the Member States where
this provision does not already apply.

4.7.3.  Article 18(7) should spell out the circumstances
under which the supervisory bodies are to be allowed to
conduct individual prudential supervision. The rules need to
be fleshed out at national level.

4.7.4.  The Committee notes that specific European rules
will be necessary to require the exchange of appropriate
information between national supervisory bodies.

The President
of the Economic and Social Committee

Goke FRERICHS
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APPENDIX

to the Opinion of the Economic and Social Committee

The following amendments were defeated, but received at least one quarter of the votes cast:

Point 3.1
Amend as follows:

‘... endorses its aims, particularly protection of members, which it regards as a priority. It is not yet clear, however,
whether the proposal for a directive meets this requirement.’

Reasons

Such liberal investment rules are extremely risk-laden, as current developments on the stock markets make clear. It
must be possible with an instrument for collective retirement provision to have a rough idea of what future payments
will be. This is not the case if most of a pension fund’s assets consist of highly-volatile securities.

Result of the vote

For: 44, against: 49, abstentions: 8.

Point 4.2
Replace with the following:

‘The Committee expresses reservations, however, about the very liberal investment rules. In view of stock market
volatility and the long periods over which these funds are usually invested, these rules carry an unacceptably high
risk for future pensioners.’

Reasons

Such liberal investment rules are extremely risk-laden, as current developments on the stock markets make clear. It
must be possible with an instrument for collective retirement provision to have a rough idea of what future payments
will be. This is not the case if most of a pension fund’s assets consist of highly-volatile securities.

Result of the vote

For: 44, against: 52, abstentions: 7.

Point 4.4.1, second paragraph
Amplify as follows:

‘Member States shall allow the undertakings and-individuals located within their territories to sponsor institutions
for occupational retirement provision authorised in other Member States;. unlesslf a collective agreement between
workers and employers exists — which may possibly have been declared generally binding — which requires
thethose workers and undertakings covered by the agreement to participate in a specified company pension fund,
the Member States should guarantee that the employees and employers concerned are excluded from it if they
become members of an at least equivalent old age pension scheme with an institution in another Member State that
is authorised to provide occupational retirement provision.’
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Reasons

Delete the term ‘individuals’, since it is the standing jurisprudence of the ECJ that the term ‘undertaking’ covers all
types of businesses, from a PLC to a one-man business.

The aim of the directive, alongside the equal treatment of all service providers, is to create an internal market for
financial services as well as an internal market for supplementary old age pensions. But this goal would be frustrated
if, through the conclusion of collective agreements, foreign providers of certain lines of business in a Member State
could be excluded, in extreme cases, from the whole of a Member State in the event of the national social partners
agreeing on a monopoly for a given national pension fund. For this reason at least, an opt-out possibility should be
provided for in the rapporteur’s proposal where there is an equivalence of systems.

Result of the vote

For: 36, against: 71, abstentions: 6.

Point 4.6
Reword as follows:

‘The Committee believes that institutions for retirement provision must always have sufficient assets to cover their
liabilities In the event of a temporary shortfall a plan must be drawn up to make it good.’

Reasons

Shortfalls should not be licensed.

Result of the vote

For: 45, against: 59, abstentions: 5.
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Opinion of the Economic and Social Committee on the ‘Proposal for a Regulation of the European
Parliament and of the Council laying down the general principles and requirements of food law,
establishing the European Food Authority, and laying down procedures in matters of food safety’

(2001/C 155/08)

On 22 December 2000 the Council of the European Union decided to consult the Economic and Social
Committee, under Articles 37, 95, 133 and 152 (4) (b) of the Treaty establishing the European
Community on the above-mentioned proposal.

The Section for Agriculture, Rural Development and the Environment, which was responsible for
preparing the Committee’s work on the subject, adopted its opinion on 8 March 2001 The rapporteur
was Mr Verhaeghe.

At its 380th plenary session (meeting of 28 March 2001) the Economic and Social Committee adopted
the following opinion by 92 votes to six with five abstentions.

1. Introduction and antecedents

1.1.  On 8 November 2000, the Commission approved its
proposal for a Regulation of the European Parliament and
Council laying down the general principles and requirements
of food law, establishing the European Food Authority, and
laying down procedures in matters of food safety.

1.2.  The proposal is a centre-piece of the 84 legislative
measures on food and feed safety to be proposed over the next
three years as a result of the Commission’s White Paper on
Food Safety, adopted in January 2000. The White Paper is a
fundamental rethink of the EU’s existing food and feed policy
and a response to the growing consumer concern over the
safety of our food.

1.3.  The White Paper was discussed in the ESC and lead to
an opinion ('), adopted by a very large majority, in May 2000.

1.4. A number of suggestions included in the ESC report
on the White Paper have been incorporated in the proposal,
namely those concerning increased attention to crisis manage-
ment, the inclusion of some competence on nutrition as well
as of drinking water in the foodstuffs definition and questions
relating to aquaculture, fisheries and sea produce.

1.5. It is also worth noting that Article 29 of the proposal
reflects the major concerns raised by the ESC over potential
conflicts between national and EU scientific opinions,
although, as indicated in the detailed comments, the ESC feels

(1) O] C 204 of 18.7.2000, p. 21.

that the solution offered does not go far enough in giving
the European Food Authority (EFA) scientific precedence.
Article 35 demonstrates commitment to resolve problems
of coordination between the respective EU and national
authorities, again a point considered of primary importance in
ESC discussions on the White Paper.

1.6.  Suggestions not taken up include those concerning
social aspects, which have been referred to other legal instru-
ments. The Committee stresses that the opinions adopted by
the EFA may have significant consequences on aspects such as
safety at work, employment and industry competitiveness and
will return to these issues in future Opinions on specific
aspects of food safety.

1.7.  In earlier discussions on the subject of an EU Food
Authority, many members raised questions on the compo-
sition of the Board of the proposed European Food Authority
(EFA), underlining, for example, the need to include primary
food producers so as to underline the integrated approach to
the food chain. Also, major doubts were voiced about the
EFA’s ability, given its limited funding, to communicate with
the public.

1.8.  This opinion will look in detail at the proposal,
subdivided into Chapter 2 ‘General Food Law’, Chapter 3
‘European Food Authority (EFA), Chapter 4 ‘Rapid Alert
System, Crises Management and Emergencies’ and Chapter 5
‘Procedures and final provisions’.

2.  General comments

2.1.  The Committee appreciates the efforts by the Com-
mission to bring this proposal forward speedily. It will ensure
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equally efficient treatment of the proposal and hopes the other
Institutions involved will do likewise, taking into account the
public concern in this field and the need to dispose as soon as
possible of an adequate European instrument for risk assess-
ment in these matters.

2.2.  The Committee regrets that revision of the legislative
measures set out in the White Paper antecedes agreement on
the new fundamental principles and requirements of EU Food
Law and the establishment of the EFA. Thus, the EFA will play
a key role in future food law development but will be
established only after these measures are revised. In view of
the timetable indicated at the Nice Summit in December 2000
(EFA to be operational in early 2002), the Committee invites
the European institutions to consider if some elements of the
proposal could be put in place before that date.

2.3, The Committee favours greater use of the Regulation as
EU legislative means since this strengthens uniform application
and implementation and contributes to improved functioning
of the Single Market for the benefit of consumers and industry
alike. In this case however, the ESC is surprised at the high
number of concepts for which the definition is either vague or
non-existent (e.g. in Article 19, the expressions ‘where pos-
sible’, ‘at an appropriate stage’, ‘representative organisations’,
‘in appropriate fashion’, Article 6 paragraph 3, ‘other factors
as legitimate to the matter under consideration’, paragraph 1
‘the circumstances of the case or the nature of the measure’).
Since law laid down by Regulation is directly applicable such
vagueness could lead to problems of legal interpretation and
as such is unacceptable.

2.4, The Committee feels more clarity is needed as to whom
exactly the various Articles of the Regulation are addressed.
There should be no place for ambiguity in respect of the
responsibilities of Member States, stakeholders and others.
One example of this potential for confusion is Article 8, where
the first indent seems to be addressed to Member States, while
the second seems to place an obligation on food producers.
The current proposal has also to take account of the fact that
the food-chain players are very diverse and have different
needs with regard to the rules they have to comply with, in
order to achieve the intended result, namely food safety. Hence
the special situation of the SMEs in the food chain should
receive appropriate attention.

2.5.  The Committee is surprised at the degree of inconsist-
ency between the recitals on the one hand and on the other

the body of the draft Regulation as found in the Articles. This
seems unjustified and could lead to further problems of
interpretation. By way of example, the fifth recital indicates
that the principles and definitions of food law listed in the
Regulation should form a common basis for all measures
governing food, while in Article 3 it is stated that the definitions
given there apply for the purposes of this Regulation’.

2.6.  The Committee welcomes this new approach to EU
Food Law, with its emphasis on food safety, but recommends
a continuous integration with firmly established key principles
on which much food regulation has been based, such as free
movement, mutual recognition, proportionality and subsidiar-
ity. Among the objectives of food law, reference should be
made not only to food safety but also to other aspects,
developing the ‘European food model’ based on the principles
of quality, diversity and safety, as defined at the Biarritz
Agriculture Council.

2.7.  The Committee is also convinced that the emphasis
which it shares given to consumer protection will sustain other
prime objectives of the Union, such as the better functioning
of the Single Market and the competitiveness of the EU
food industry. Only by restoring consumer confidence and
guaranteeing proper monitoring, traceability and controls will
it be possible to avoid disruption of the Single Market and
neo-protectionist attitudes.

2.8.  As regards the EFA, the ESC reserves its right to
comment in more detail once the EFA has been in operation
for a reasonable period of time. Although structures, working
methods and the like appear to have been thoroughly thought
through, only the working of the new body in practice will
allow proper evaluation of its strengths and weaknesses.
Therefore, the Committee insists that it be included with the
EU Institutions specifically listed to receive EFA working
programmes and activity reports (see comments on Article 24,
7,3).

2.9.  The Committee feels that the proposed Regulation
should contain more of a blueprint for effective action. In
order to ensure that food safety remains a priority also within
the ESC, the Committee will organise periodically an ad hoc
evaluation of developments in this area, in order to enable
an on-going involvement of organised civil society and to
contribute to transparency, dialogue and communication
towards the public.

2.10.  The ESC agrees with the term ‘Authority’ chosen for
this new body since this underlines the clear intent for this
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new structure to be the cornerstone of the new EU policy on
food safety. The ESC is, however, aware of the different
implications that the term ‘Authority’ might have in different
jurisdictions of the EU and therefore would recommend a list
of the key characteristics of this term, and of the specific topics
on which scientific advice must be required prior to any
legislative act. The new body should be empowered to act as a
final arbitrator in the case of conflicting scientific opinion, or,
at least, take precedence in cases of conflict concerning issues
within its realm of responsibility.

3. Specific comments

Chapter I: Scope and definitions

3.1.  Article 2 (Definition of foodstuff). The definition
seems very broad and corresponds to the ‘integrated approach’
towards the food chain. On certain aspects, however, the
definition is much tighter. By defining foods in relation to
pharmaceuticals the definition runs the risk of not taking into
account recent developments in the food market. Foods
making health claims, such as ‘disease risk reduction’ claims,
which some would today consider to be equal to prevention
claims, could therefore fall under the definition of a medicine
and not under the category of foods with claimed health effects
where they actually belong.

3.1.1.  The second paragraph of the definition does not
include ‘food supplements’ even though a vertical Directive on
this is currently going through the co-decision process (!). The
Committee would recommend the inclusion of this term in
the definition, since in the past it has often given rise to
classification difficulties, especially in relation to pharmaceuti-
cal products.

3.2.  Article 3 (‘Other definitions’). Under indent 1, it is
interesting to note that while excluded from the definition of
‘foodstuff, animal feed is considered to be an integral part of
‘Food Law’. It is the ESC’s view that the use of terms and
concepts in the various Articles should be double-checked in
order to avoid any kind of misunderstanding. Also indent 3
(food business operator) needs further explanation, particularly
when considering the translation given in other language
versions of the Regulation and the important responsibility
given to these ‘operators’, for example, under Article 10. The
Committee regrets the missed opportunity to define concepts
such as ‘misleading’, ‘adulteration’, etc.

() OJC14,16.1.2001.

Chapter II: General Food Law

3.3.  Article 5 (‘General objectives). With reference to the
comment under point 2.7 above, the proper functioning of
the Single Market should be included in paragraph 1. The
Committee notes that questions relating to protection of
animals and the environment are included in a regulation on
food law. The Committee assumes that these two objectives
will be considered only to the extent that they are directly
relevant to food safety. The Committee also wonders how the
Commission intends to ensure that these objectives are
also complied with by imported food, as provided for in
Article 16(1) (‘requirements which are at least equivalent).

3.4. Article 5 (‘General objectives’). Paragraph 3, while
generally in line with the basic principles of the SPS agreement,
is loosely phrased enabling the EU to opt out of international
obligations seemingly without having to provide detailed
justification.

3.5.  Article 6 (Protection of health’). As referred to above
(point 2.3), the statement in paragraph 1 that Food Law be
based on risk analysis ‘except where this is not appropriate to
the circumstances or the nature of the measure’, needs to be
clarified. Diverging from a principle which could be considered
as one of the most fundamental in the new approach, should
only be possible in well-defined circumstances. The reference
to ‘other factors as legitimate to the matter under consideration’
in paragraph 3 needs the same clarification/definition and also
pre-empts discussions currently being held at international
level. In conformity with the ESC’s opinion on the White
Paper, it should be decided how these ‘other legitimate factors’,
such as the environment, sustainability and animal welfare, are
to be properly represented and balanced in a food policy in
which safety is the primary objective (see White Paper opinion
point 3.18).

3.6.  Article 7 (Precautionary Principle’). It is not very logical
that a principle which has received such high-level attention
remains undefined in the Regulation. Moreover the concept of
‘scientific uncertainty’, on which the Precautionary Principle
seems to depend, needs to be made more specific. It is a
generally accepted fact that ‘scientific certainty’ is not a realistic
goal in this context. Concerning the Precautionary Principle,
the ESC refers to its own opinion on this issue, adopted on
12 July 2000 (see conclusions point 14.2) (3).

3.7.  Article 8 (Protection of consumers’ interests’). The
Committee shares the Commission’s fundamental concerns as

(3) O] C268,19.9.2000.
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voiced in this Article. However some further detail on how it
can be ensured that the labelling, advertising and presentation
of foods will not mislead the consumer should be considered.
Much research has, for example, been done on the labelling
needs of consumers and the frequent requests (see conclusions
of Intergroup Food of the EP) for a fundamental review of
existing EU labelling policy are not taken up in this proposal.

3.8. Article 9 (Traceability’). The Committee thinks in
principle that the traceability of foodstuffs should be secured
at every stage — or in successive stages — from primary
production to final consumers. It assumes that a number of
open questions remain regarding the practical application of
this principle in the various food sectors and the financial
impact of the corresponding systems, and that these will
require clarification.

3.9. Article 12 (Food safety requirements’). The exact
relation between the text of this Article and the General
Product Safety Directive needs clarification.

3.10.  Between Article 16 (Food imported into the Com-
munity’) and Article 17 (Food exported from the Community’),
the Commission should consider introducing an Article dealing
with so-called ‘transit goods’. Under indent 1 of Article 16, the
Committee feels the term ‘at least equivalent’ should be made
more precise in order to avoid many different interpretations.
As far as the exportation of food and feed under Article 17 is
concerned, the ESC feels that this should be done in accordance
with the laws and regulations of the importing country, taking
into account as a minimum the agreed Codex rules on the
respective issues, except when there is evidence that public
health is at risk.

3.11.  Article 19 (‘Public consultation). The Committee
considers that this Article should be rephrased as follows:
‘There shall be open and effective stakeholder consultation
throughout all stages of the elaboration of food law.’

3.12.  Article 20 (‘Public information’). Communication of
this kind of potentially sensitive information should always be
correct and objective. ‘Public authorities’ in line 4 of this
Article should be properly defined.

Chapter III: European Food Authority

3.13.  Article 21 (‘Mission of the Authority’). The Committee
welcomes the broad scope of this mission but emphasizes the

need to set priorities in the interest of efficiency. It is the view
of the ESC that the tasks and responsibilities of the EFA should
be clearly defined and demarcated. The extension of the EFA’s

responsibilities to areas which could jeopardise its core mission
should be avoided.

3.13.1.  True to its position on the White Paper, the ESC
welcomes the inclusion of nutrition as an integral part of the
EFA’s mission and trusts that clear boundaries will be drawn
around its remit, which should relate to scientific issues and
focus on food safety. Health promotion programmes and the
like should remain the responsibility of the Commission and
its specialised services.

3.13.2.  More clarity is needed on the accountability of the
EFA. The draft Regulation seems to indicate that the EFA is
ultimately only accountable to the Commission. This is not in
line with the ESC’s opinion on the White Paper, which stated
that the EFA should also be made accountable to the European
Parliament and the Member States (see White Paper Opinion
point 3.17).

3.13.3.  Underindent 3, in order to ensure that the opinions
of the EFA and the role of science in decision-making is
formally recognised, the ESC would suggest that during the
decision-making process on food matters the EFA should be
consulted to check the scientific logic and consistency of
proposals at the time of their introduction into the process
and before their final adoption.

3.14.  Article 22 (Tasks of the Authority’). In indent a)
the ESC considers it be included under the ‘Community
Institutions’. Indent 1) in combination with Article 39 (‘Com-
munication’) indicates that the public will receive direct
information from the EFA on the Risk Assessment aspects of
a certain issue, while the Risk Managers will communicate on
the legislative and other measures taken on the same issue.
This gives rise to crucial questions about the means and
effectiveness of the EFA’s communications, which could affect
its public credibility and indeed its prospects of success. The
EFA has to command respect for the depth of its scientific
resources, the soundness of its judgements, and the speed of
its response to emergencies. It will need very quickly to win
the confidence of the consumers via the existing media, and it
is vital that the maximum benefit be gained from having a
single authoritative voice.

3.15.  Article 23 (Bodies of the Authority’). The Committee
feels that the change in the terminology for the scientific
bodies in indent d) could confuse users, or be seen as a
reduction in their authority and their capacity to provide
adequate technical scientific support in the longer term.
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3.16.  Article 24 (Management Board’). Clarification is
needed on the likely composition and procedures/criteria to
be used for the selection of candidates. As stated above, the
ESC would stress the need for primary, secondary and tertiary
operators of the food sector to be on the board so as to
underline the integrated approach to the food chain (see 1.7).
The ESC regrets that mention is made neither of this Com-
mittee nor of the Committee of the Regions, even though both
have proven that as far as food safety is concerned, their
membership provides valuable contributions. In the same
spirit, the ESC draws attention to indent 7, paragraph 3, as
already referred to in point 2.8.

3.17. Article 26 (‘Advisory Forum’), paragraph 6 and
Article 27 (‘Scientific Committee and scientific panels’), para-
graph 8. The participation of the Commission (Risk Manager)
in the meetings of the Advisory Forum, (as well as in the
Scientific Committee, the Scientific Panels and the Working
Groups, as scheduled under Article 27) must demonstrate an
overriding determination to keep a clear frontier between Risk
Assessment and Risk Management.; paragraph 8 of the Article
should therefore be reinforced. Indent 1 should provide
for deputy representatives. It is difficult to see how one
representative alone can ensure proper feed-back and involve-
ment of the widest possible national network.

3.18. Article 27 (Scientific Committee and Scientific
Panels). The ESC would like to see the possibility included of
organising specific Task Forces on issues which do not fall
specifically under the responsibility of one of the announced
Panels. The possibility of organising hearings should also be
included in this Article. The titles of the Panels should be more
flexible so as to include subjects as consequences of pollution
on the food chain, and food intolerance. The Committee
stresses also the need to include a panel on the delicate
question of traditional production and food safety.

3.19.  Article 28 (‘Scientific opinions’). The question arises
of how and by whom decisions will be made as to which of
the many opinions requested from the EFA will be given
priority.

3.20.  Article 29 (Conflicting scientific opinions’). Para-
graph 3 seems to indicate that in case of conflict between Risk
Assessors the final decision on a risk assessment issue is taken
by the Risk Manager. Surely, as already mentioned in 2.10, the
final arbitrator in such cases must be the EFA. Paragraph 4
does not give a solution for this kind of potential conflict and
needs further clarification.

3.21.  Article 32 (‘Collection of data’). The ESC should be
included in the list of Institutions mentioned in indent 6, to
which the EFA will communicate its results on data collection.

3.22.  Article 33 (Identification of emerging risks). The
ESC should be included in the list of Institutions receiving
information on emerging risks.

3.23.  Article 34 (System of Rapid Alert). The ESC is aware
of the concern of several Member States relating to the
management of the Rapid Alert System by the EFA. It should
be made absolutely clear what is understood by the ‘day to day
management’ of this system and what the specific roles of
Commission and EFA are.

3.24.  Article 41 (‘Consumer and other interested parties’).
The ESC notes that the Commission has taken on board its
recommendation regarding dialogue with consumers and
stakeholders, and hopes that the final text might be enhanced
with a statement to the effect that this dialogue should be
secured with all those involved in the food chain.

3.25.  Article 42 (‘Adoption of the Authority’s budget) in
combination with Article 44 (Fees received by the Authority).
The Committee feels that the terminology in certain language
versions should be changed in order to make it clear that it is
not a matter of taxes or duties but of the cost of services
rendered. Fees to be received for services performed should
never jeopardise the independence and objectivity of the
Authority. The ESC requests an indication of which services
performed by the EFA could potentially lead to the payment
of fees.

3.26.  Article 48 (Participation of third countries’). The ESC
feels that due to the imminent and crucial importance of this
issue, the suggested rules should be made much more precise
and specific.

Chapter IV: Rapid Alert System, Crises Management and Emer-
gencies

3.27.  Article 53 (‘Crisis unit’). The ESC feels that the role of
the Crisis Unit in this Article is focused too much on the
management of crises once they have occurred and does not
mention what this Committee considers of much greater
importance, i.e. the prevention of crises. The Crisis Unit should
therefore not be a body set up only once a crisis has occurred
but a permanent one intended to help avoid crisis situations.
In the case of an actual crisis, it could always be strengthened
by adding extra staff and resources.
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Chapter V: Procedures and final provisions

3.28.  Article 59 (Mediation procedure’). This Article seems
to introduce a special complaints procedure for free trade in
cases relevant to food safety. The ESC wonders if this is
necessary and if it would not be more appropriate to amend
the overall procedure.

3.29.  Article 60 (Evaluation’). Paragraph 2 of Article 60,1
indicates that the Management Board will study the con-
clusions of the evaluation and then, if necessary, make
recommendations to the Commission on changes to the EFA
and its working methods. Following a thorough evaluation of
conclusions would the Management Board itself not be in a
better position to decide on ways forward? Formulated like
this, the impression is easily gained that the EFA is to all
intents and purposes just another division of the Commission.
The ESC feels that this evaluation report should also be
presented to the other EU Institutions, including the ESC, and
that comments of all these need to be taken into account in
the ultimate conclusions.

3.30.  Article 62 (‘Competence of the European Medicines
Evaluation Agency’). Although this Article states that the
Regulation should apply ‘without prejudice to the competence’
of the EMEA, the ESC would like to stress, as it did already in
its opinion on the White Paper (see point 3.17 c¢), that the
EFA’s relationship with EMEA will be particularly important,
especially when dealing with borderline products where there
may be difficulties determining whether a product is a foodstuff
or a medicine. Some further detail on how this relationship
will develop in practice seems justified. The ESC also feels that,
in the same spirit, a special Article should be devoted to the
link between the EFA and the Dublin office for food controls
(FVO).

4. Conclusions

4.1.  As stated above, the Committee appreciates the major
effort by the Commission to bring the current proposal

Brussels, 28 March 2001.

together, which illustrates the key importance it attaches to
food safety. The introduction of an all encompassing plan,
with improved structures, involving the whole food chain
and based on the principles of openness, excellence and
transparency can only be applauded.

4.2.  However, the vagueness of certain articles and prin-
ciples, the inconsistency between various parts of the docu-
ment as well as lack of clarity concerning the exact division of
various responsibilities requires further work if the Regulation
is to achieve its aims.

4.3.  The Regulation should primarily contain a blueprint
for effective action. The real challenge is to do things better
than before and to increase overall confidence in the whole
food chain. The ESC intends to follow future developments in
order to ensure that developments on food safety issues will
focus mainly on results and preventive measures; it will
therefore organise periodical ad hoc evaluations of develop-
ments in this area, ensuring consistency and dialogue on these
issues.

4.4, In order to be able to evaluate progress on food safety
matters and to judge if the new system is living up to its
expectations, the ESC stresses the need for evaluation criteria,
such as increased/decreased consumer confidence, the occur-
rence and handling of food crises, closer co-operation between
stakeholders, etc.

4.5.  Ifthere is a general consensus about the important role
of the future EFA, the ESC feels that this should be taken to its
logical conclusion, which would be to allow the EFA a role
within the decision-making process on food, focusing on the
protection of scientific consistency, maintaining at all times
both a neutral stance and a realistic separation between Risk
Assessment and Risk Management. The ESC volunteers to
transform this concept into more concrete plans and suggests
setting up a joint working group on this issue with all the
other European institutions and relevant stakeholders.

The President
of the Economic and Social Committee

Goke FRERICHS
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APPENDIX
to the Opinion of the Economic and Social Committee

Defeated amendments

The following amendment, which received at least one quarter of the votes cast, was defeated during the discussion:

Point 3.8
Add the following:

‘It is therefore necessary to establish, depending on whether the product is for human or animal consumption, the
thresholds for substances and ingredients contained in the product, in order to make the traceability system feasible
and functional, in particular for SMEs’.

Reason

The proposed wording allows a reasonable interpretation of the traceability principle, by establishing the substance
thresholds for certain types of product, and thus enabling operators to fulfil their obligations.

Result of the vote

For: 24, against: 63, abstentions: 3.
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Opinion of the Economic and Social Committee on:

the ‘Proposal for a Regulation of the European Parliament and of the Council on the hygiene
of foodstuffs’,

the ‘Proposal for a Regulation of the European Parliament and of the Council laying down
specific hygiene rules for food of animal origin’,

the ‘Proposal for a Regulation of the European Parliament and of the Council laying down
detailed rules for the organisation of official controls on products of animal origin intended
for human consumption’,

the ‘Proposal for a Council Regulation laying down the animal-health rules governing the
production, placing on the market and importation of products of animal origin intended
for human consumption’, and

the ‘Proposal for a Directive of the European Parliament and of the Council repealing certain
Directives on the hygiene of foodstuffs and the health conditions for the production and
placing on the market of certain products of animal origin intended for human consumption,
and amending Directives 89/662/EEC and 91/67EEC’

(2001/C 155/09)

On 17 July 2000 the Council decided to consult the Economic and Social Committee, under Articles 37,
95 and 152(4)(b) of the Treaty establishing the European Community, on the above-mentioned proposals.

The Section for Agriculture, Rural Development and the Environment, which was responsible for
preparing the Committee’s work on the subject, adopted its opinion on 8 March 2001. The rapporteur
was Mr Verhaeghe.

At its 380th plenary session of 28 and 29 March 2001 (meeting of 28 March) the Economic and Social

Committee adopted the following opinion by 78 votes to one, with ten abstentions.

1. Introduction

1.1.  Overall summary

1.1.1.  The present proposals result from a recast of Com-
munity legislation on

— food hygiene as contained in Directive 93/43/EEC on the
hygiene of foodstuffs and in a number of directives
governing the production and placing on the market of
products of animal origin,

— animal-health rules related to the placing on the market
of products of animal origin, as contained in a number of
directives,

— official controls on products of animal origin contained
in the current directives.

1.1.2.  These directives (seventeen in total) have been gradu-
ally developed since 1964 in response to the needs of the
internal market, but also with due regard to the need for a

high level of consumer protection. The large number of
directives involved, the intermingling of different disciplines
(hygiene, animal health, official controls) and the existence of
different hygiene regimes for products of animal origin and
other food have led to a complex situation. This situation can
be improved by recasting the legislation and separating the
food hygiene aspects from the animal-health and official
control issues.

1.1.3.  The Commission proposals respond to a number of
actions announced in the annex to the White Paper on Food
Safety (1). The recast of existing legislation makes for a
comprehensive and integrated approach, covering all food
from the farm to the point of sale to the consumer. This leads
to better coherence and transparency of food legislation. In
addition, the role of the various stakeholders in the food chain
is better defined.

1.1.4.  The leitmotif throughout the recast of the hygiene
rules is that food operators bear full responsibility for the
safety of the food they produce. The observance of basic
hygiene rules (GHP)(?) and — for operators in fields other

(1) COM(1999) 719 final.

() GHP: Good hygiene practice, as set out in the annex to Directive
93/43[EEC and the Codex Alimentarius international code of
practice.
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than primary production — the implementation of the made it possible to identify a set of rules common to all food,

principles of the HACCP system (') must ensure this safety.
This is in line with the approach advocated at international
level by the Codex Alimentarius.

1.1.5.  The recasting exercise has resulted in the drafting of
four proposals for regulations on (i) overall food hygiene,
(ii) specific hygiene rules for food of animal origin, (iii) official
controls and (iv) animal-health rules governing the production,
placing on the market and importation of products of animal
origin intended for human consumption. A directive is also
attached repealing existing legislation in the above-mentioned

fields.

1.1.6.  The Commission believes that Community law in
the form of regulations presents a number of advantages, such
as the guarantee of uniform application throughout the single
market, better transparency and the possibility for rapid
updating to take account of technical and scientific develop-
ments.

1.2.  Integrated approach

1.2.1.  The overall hygiene rules currently found in Directive
93/43[EEC are to be applied to all foodstuffs, including
products of animal origin which at present fall outside its
scope.

1.2.2. At the same time, these rules have been revised in
order to take account of recent developments in food hygiene.
From now on, the revised rules are to apply to the entire food
chain ‘from farm to table’. Under these rules, the seven
principles of the HACCP system have to be applied as set out
in the Codex Alimentarius. They also require the traceability
of food and their ingredients, and they refer to the concept of
food safety objectives (FSOs) (3).

1.3.  Food of animal origin

1.3.1.  The present hygiene rules for food of animal origin
are being simplified by recasting fourteen directives. This has

() HACCP: Hazard Analysis Critical Control Points.
(3) FSO: Food Safety Objective in line with Article 6(2) of the new
proposed Regulation on the hygiene of foodstuffs.

thus avoiding the repetitions, overlaps and inconsistencies in
the current directives. Some specific rules have been retained,
however, for the various classes of foodstuffs.

1.3.2.  The regulation is divided into sections as follows:
scope (retail sale and product definition), approval of establish-
ments, health marking, detailed requirements, microbiological
criteria, temperatures for storage and transport, small pro-
duction units, imports from non-member countries, quality
and labelling and the exclusion of certain materials from the
manufacture of products.

1.4.  Animal-health requirements

1.4.1.  The animal-health rules are designed to prevent the
spread of animal diseases not considered transmissible to
humans through products of animal origin. Since these
diseases have no direct impact on consumer health, it made
sense to address them separately from hygiene rules as such.

1.4.2. A high level of protection is also required in this
field. The proposed regulation indicates — among other things
— which animal diseases may be transmitted via products of
animal origin, and how to eliminate transmission risk.

1.5.  Official controls

1.5.1.  In accordance with the Commission’s intentions
announced in the White Paper, a proposal covering official
food and feed control is expected to be available shortly. The
current proposal for a regulation covers only the control of
products of animal origin intended for human consumption.
It establishes in particular the responsibilities of the official
services in the Member States, the action to be taken in the
case of risk to the consumer, the training of control officials,
the application of contingency plans, controls on imported
products, inspections by the Commission and safeguard
measures.

1.5.2. It must be remembered that, because of their specific
nature, some products such as meat require particular rules.
Intensive discussions are under way at the moment on the
revision of current inspection procedures so as to address the
hazards that are linked to modern methods of food production.
So that the Commission can react promptly at the end of these
discussions, the separate proposal that has been drawn up sets
out the inspection procedures in detail. Pending the outcome
of the scientific assessment, the present rules are to continue

to apply.
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1.6.  The external dimension

With the globalisation of the food market, growing concerns
are emerging about food safety. Countries are particularly
sensitive to risks relating to microbiological or chemical
contaminants which have to be eliminated during foodstuff
production and transport. This is reflected in international
obligations and agreements, and in the enhanced role of
international organisations such as the Codex Alimentarius
and the International Office of Epizootics. The Commission
proposals seek to respond to this challenge by introducing
requirements with regard to the hygienic quality of imported
food taking account of international standards and guidelines.

1.7.  Ongoing development

It is likely that in the coming years there will be a need to
adapt legislation again depending on the outcome of the self-
checking regimes run by operators, the establishment of codes
of good hygiene practice, Member States’ implementation of
inspections and audits and all new technical developments.

2.  General comments

2.1.  The new Commission food hygiene proposals largely
reflect earlier Committee opinions. On the whole, these
proposals represent a major step forward, for which the
Commission is to be commended.

2.2.  The Committee endorses in particular:

— the principles underlying the new proposals (recitals 3
and 12 of draft Regulation (EC) No 2000/0178),
including:

— the primary responsibility of food operators for food
product safety. Each operator is to be responsible
for the safety of products under his or her control
from primary production to delivery to the con-
sumer;

— the ‘farm to table’ approach;

— the obligation to apply HACCP (in the sectors
concerned) and traceability;

— compatibility with international trade agreements;

— the choice of regulations rather than directives, because
by restricting Member States’ scope for interpretation,
these make for better consumer protection and fairer
competition between companies (section IX of the
explanatory memorandum).

3. Specific comments

3.1. Hygiene of foodstuffs

3.1.1. Scope

The Committee is pleased that the new regulations are to apply
to all stages of food production and distribution. In particular
— and in contrast to current legislation — they are to apply
henceforth to the primary sector, i.e. to products of the soil, of
stock farming, of hunting and fisheries. The Committee feels,
however, that the scope should broadly cover the production
of all food ingredients, including products of mineral origin
and products that are the result of chemical synthesis. Article 2
of draft Regulation (EC) No 2000/0178 should be reworded
accordingly.

3.1.2. Definitions (Article 2 of draft Regu-
lation (EC) No 2000/0178)

3.1.2.1.  Pending a definition of ‘food safety objective’, the
list of definitions should be expanded to include, among
others, definitions of food’, ‘objective’, ‘performance standard’
and the English term ‘requirements’ which has been translated
in different ways — in French, for example, as dispositions
(‘provisions’) or conditions (‘conditions’).

3.1.2.2.  With a view to simplification and also to avoid
confusion, the definitions should be brought into line with the
Codex Alimentarius definitions that have been drawn up or
revised recently, e.g. food hygiene and food safety.

3.1.3. Responsibility of food business oper-
ators

3.1.3.1.  The wording of the first indent of recital 12 of
draft Regulation (EC) No 2000/0178 should be amended to
state that responsibility for food safety rests with all food
business operators for the section of the food chain covered
by their operations, in line with the wording of Article 3 —
General obligation — of the proposal for a regulation on the
overall hygiene of foodstuffs.
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3.1.3.2.  In particular, the text (Annex I of draft Regulation 3.1.6.2.  In this respect, the Committee stresses the import-

(EC) No 2000/0178) should stress the responsibility of the
various partners in the primary production chain which, from
now on, is to be covered by food hygiene law. These partners
— whether the agrochemical industry, seed producers, feed
manufacturers, the developers, vendors and carriers of such
products or farmers themselves — must see to it — each in
his or her respective field — that agricultural produce placed
on the market does not contain unacceptable levels of
biological or chemical residues. While maintaining a high level
of health protection, the administrative burden borne by small
firms and the craft sector should be kept to a minimum.

3.1.4. Regional aspects (Article 4(4) of draft
Regulation (EC) No 2000/0178)

To avoid penalising typical European products, the Committee
emphasises the need to adapt hygiene rules to their traditional
production methods, and to the production of small quantities
without in any way compromising food safety. Moreover, the
Committee feels that the requisite adjustments must be laid
down and supervised at Community level in order to ensure
optimum protection of consumers’ health and fair competitive
conditions. The future European food authority could play a
scientific assessment role here.

3.1.5. Retail trade (Article 9(2) of draft
Regulation (EC) No 2000/0178 and
Annex II, point 2 of draft Regulation
(EC) No 2000/0179)

The Committee feels that the exclusion of the retail trade from
the scope of the new regulations is wholly unwarranted in the
case of major distribution establishments (supermarkets and
hypermarkets) with rooms in which large quantities of animal
products are prepared (e.g. meat cutting rooms). Such estab-
lishments must meet the appropriate specific hygiene rules.

31.6. HACCP[Hygiene guides and codes
(Articles 5 and 7 of draft Regulation
(EC) No 2000/0178)

3.1.6.1.  The obligation placed on food operators to apply
the seven principles of the HACCP system as defined by the
Codex Alimentarius is a welcome move, but greater stress
must be put on the prior need to comply with good hygiene
practice.

ance of training that is commensurate with the work of staff,
since product safety requires the involvement of all players —
each at his or her respective level (Annex II, Chapter XII of
draft Regulation (EC) No 2000/0178).

3.1.6.3.  The Committee feels that the Member States should
be encouraged to assess their own working and employment
conditions in the light of the HACCP system, paying particular
attention to the consultation of sectoral representatives, work-
ers and consumers.

3.1.6.4. The Committee feels that the adoption of food
safety objectives (FSO) should make for the more uniform
application of food hygiene law.

3.1.6.5.  After a reasonable adjustment period, renewed
consideration should be given to the retention of all the
hygiene rules set out in draft Regulation (EC) No 2000/0178
for animal products alongside the requirement that HACCP
principles must be applied.

3.1.6.6.  In the interests of uniformity, the hygiene guides
provided for under Article 7 of draft Regulation (EC)
No 2000/0178 — whether compendiums of good hygiene
practice or guides for using HACCP — should be based on the
Codex Alimentarius models. Where these relate to industrial
products marketed and/or manufactured across the European
Union, they should be drawn up from the start at European
level.

3.1.6.7. The purpose of these guides is to help food
operators comply with the legal requirements concerning food
hygiene and safety. For example, the codes of good practice
provided for in Chapter Il of Annex I of draft Regulation (EC)
No 2000/0178 describe the measures to be taken for good
stock-farming and animal-health management, and especially
for the proper use of veterinary medicinal products(?). In this
respect, the Committee thinks that the Regulation should
specify the framework within which these codes must be
developed in order to ensure that the requisite zootechnical
and veterinary skills are catered for. This must be done in
consultation with all interested parties.

(1) See appendix, point 1.
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3.1.7. Microbiological criteria/storage tem-
peratures (Article 6, draft Regulation
(EC) No 2000/0178) — product quality
provisions (section II, point 2(j);
explanatory memorandum)

3.1.7.1.  The Committee is pleased that the microbiological
criteria and storage temperatures laid down in the current
vertical directives are to be reviewed and, where required,
substantiated scientifically, as the Committee itself was calling
for. This procedure will make it possible to bring European
legislation into line with the WTO Agreement on the Appli-
cation of Sanitary and Phytosanitary Measures [better known
as the SPS Agreement (1)].

3.1.7.2.  Moreover, the Committee takes due note of the
Commission’s undertaking to remove non-health-related qual-
ity provisions from hygiene documents as quickly as possible.

3.1.8. Traceability =~ —  Registration  or
approval of food businesses (Articles
9 and 10 of draft Regulation (EC)
No 2000/0178)

3.1.8.1.  The Committee feels that, where required, it must
be possible to quickly determine the origin of foodstuffs placed
on the market, or even to establish their full history. To do
that, all food operators must be able to retrace the origin of
the ingredients or products for which they are responsible.
Traceability of foodstuffs is thus secured at every stage — or

in successive stages — from primary production to final
consumer.
3.1.8.2.  The Committee therefore endorses the fact that the

rules are to oblige all operators to ensure the traceability of
their products. It feels that the rules must confine themselves
to the principles involved and leave it to the operators,
especially small firms, to choose how to ensure the traceability
of their products. This approach is necessary to respond to
conditions which sometimes vary widely depending on the
sectors and products involved.

3.1.8.3.  The Committee feels that registering all businesses
in the food chain is an enormous administrative task which
may be carried out at local, regional or even national level,
depending on circumstances. Registering businesses is a key

(") SPS Agreement: WTO Agreement on the Application of Sanitary
and Phytosanitary Measures.

factor in traceability. For processed products, it is an additional
tool alongside the indication of the manufacturing batch.

3.1.8.4. In theory, approval of an establishment is an
assurance of compliance with good hygiene practice. The
Committee supports the retention of the approval system as
the rule for establishments which manufacture or handle
microbiologically sensitive products, particularly products of
animal origin. However, in order to secure both a uniform
level of safety and fair competition, it is essential that the
Commission draw up unambiguous criteria on which to base
the decision to approve or simply register an establishment.

3.1.9. Health mark (Annex II, point 4 of draft
Regulation (EC) No 2000/0179)

3.1.9.1.  As its name implies, this mark affirms that the
products to which it is affixed are deemed to be safe. For
example, the health mark on meat or shellfish guarantees
consumers that the products have been subject to an official
inspection covering both their origin and state. The Committee
feels that, nowadays, this official guarantee is indispensable.

3.1.9.2  There is a different rationale behind the health
marking of processed products, such as prepared meats and
milk products. In this case, the health mark guarantees that
approval has been granted to the production plant concerned
— 1ie. that it meets the requisite hygiene rules. For the
company, therefore, the health mark is a certificate of conform-
ity (such as those issued by certifying bodies) but does not
mean that the products themselves have been subject to
inspection. Accordingly, the Committee feels that, in the
case of processed products, the health mark need not be
administered by the public authorities. The Committee would
like to see further consideration given to this issue in order to
establish cases where the health mark could be administered
by recognised private bodies.

3.1.10.Composite products (Annex I,
point 8.1 of draft Regulation (EC)
No 2000/0179)

The Committee is pleased that composite products no longer
fall under the hygiene rules specifically designed for animal
products. However, there is still room for improving the
current draft since, in some cases, specific rules should
nonetheless apply to composite products (e.g. breaded fish
fillets which warrant a priori the same hygiene precautions as
non-breaded fillets).
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31.11.Export to non-member countries
(Article 12 of draft Regulation (EC)
No 2000/01738)

The Committee recognises the need to raise the profile of
European foodstuffs on external markets, not least in
developing countries. However, this must not damage the
competitiveness of European companies. Hence, the Com-
mittee feels that the requirement that exported products
conform to European legislation must be adapted to take
account of specific circumstances in the importing countries.
For instance, specific local conditions in the importing country
may warrant the use of preservatives banned in products
marketed in Europe.

31.12.Committee procedures (Article 15 of
draft Regulation (EC) No 2000/0178
and Article 6 of draft Regulation (EC)
No 2000/0179) — entry into force of
the new regulations (Article 17 of
draft Regulation (EC) No 2000/0178
and Article 7 of draft Regulation (EC)
No 2000/0179)

3.1.12.1.  Although not stipulated in the current draft, the
Committee welcomes the fusion in due course of the Standing
Committee for Foodstuffs and the Standing Veterinary Com-
mittee. This fusion should make for simpler, more coherent
administration.

3.1.12.2.  Moreover, the Committee considers that it would
be more reasonable to provide for a brief adjustment period
starting on the date on which the new regulations enter into
force, not least to give the primary sector time to draw up
codes of good hygiene practice correctly.

3.2. Official controls on food products of animal origin (draft
Regulation (EC) No 2000/0180)

3.2.1.  The Committee feels that the respective responsibilit-
ies of the Member States and the Commission are not
sufficiently clear from the text. The Committee opinion on the
White Paper on Food Safety(!) has already stressed the
importance of effective Commission supervision of enforce-
ment of Community rules.

() O] C204,18.7.2000.

3.2.2. Moreover, there are still too many texts (?) relating to
veterinary checks and general and specific rules for official
controls. It would be clearer and more practical to consolidate
all these texts.

3.2.3.  The Committee notes that official controls on farms
[Annex [, point 1(a)] cover not only compliance with hygiene
rules, but also compliance with animal welfare rules and
legislation on animal feed and residues. On the issue of
controls on animal feed, the Committee feels that controls on
manufactured products should be carried out at the production
stage before such products reach the farm.

3.2.4.  Meat inspection rules (Annex II) have been revised,
not least to give more importance to ante-mortem inspection.
In this connection, it should be made clear that ante-mortem
inspection must take account of the stock-farming data which
farmers are required to collect (Annex I, Chapter II, point 2 of
draft Regulation (EC) No 2000/0178).

3.2.5. The Committee feels that the text should include a
reference to harmonised legislation on animal products deem-
ed during the veterinary inspection to be unfit for human
consumption.

3.3.  Animal-health rules relating to trade in food products of
animal origin (draft Regulation (EC) No 2000/0181)

3.3.1.  The purpose of this Regulation is to prevent the
spread of animal diseases via food products of animal origin
in intra-Community or international trade.

3.3.2.  The proposal also includes provisions for official
controls. The Committee notes furthermore that, in this
area, the Commission’s supervisory role is clearly stipulated
(Article 6).

3.3.3.  The animal-health rules for imports from non-
member countries overlap with the hygiene rules set out in the
proposed Regulation relating specifically to the hygiene of
food products of animal origin; this generates confusion. In
particular, the text stipulates that a list of approved third
countries is to be compiled in the light of animal-health criteria
[Article 8(1)], while the specific hygiene Regulation also
provides for a list to be drawn up — this time on the basis of
hygiene criteria (Annex III, point 1 of draft Regulation (EC)
No 2000/0179).

(3 See appendix, point 2.
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3.3.3.1.  All these provisions should be consolidated so that the prior need to comply with good hygiene practice must

there is just one set of rules covering both the public health
(hygiene) and animal health aspects.

3.3.4. The Committee notes that the annexes to this
Regulation contain some very interesting information. This is
particularly true of the table Treatments in order to eliminate
animal health risks from meat and the point entitled Treatment to
eliminate animal health risks from milk.

3.3.5. Endorsement of these health measures at inter-
national level would greatly assist international trade in food
products of animal origin. The Committee thus strongly
encourages the Commission to endorse and promote these
measures.

4. Conclusions

In conclusion, the Committee would make the following food
hygiene recommendations.

4.1.  The same hygiene rules and the same control methods
must apply at all stages in the food chain — from primary
production to delivery to the final consumer.

4.2.  All raw materials and ingredients used in food pro-
duction, including minerals and substances that are the result
of chemical synthesis, must be covered by these hygiene
regulations.

4.3, The obligation placed on food operators to apply the
seven principles of the HACCP system is essential, but, equally,

Brussels, 28 March 2001.

also be underlined.

4.4.  Each operator at each stage in the food chain remains
fully responsible for the safety of his or her products.

4.5.  Traceability must be secured at every stage or in
successive stages throughout the food chain, though the type
and size of the enterprises should be borne in mind.

4.6.  Certain key definitions are missing from the drafts (e.g.
the definition of food). These definitions should be established
under general food law, which is also under discussion and to
which hygiene documents will have to refer.

4.7.  Basic safety standards will have to apply to ‘regional’
and/or ‘traditional’ foodstuffs since these will circulate freely
within the single market.

4.8.  Retail outlets in which large quantities of food of
animal origin are prepared and/or cut must meet the specific
hygiene rules applicable to these food products.

4.9.  European foodstuffs intended for export outside the
EU must meet the appropriate standards laid down in the
legislation of the importing country andfor the Codex Ali-
mentarius. In the absence of such standards, it is perfectly
justified to require that these foodstuffs comply with European
legislation.

The President
of the Economic and Social Committee

Goke FRERICHS
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APPENDIX [
to the Opinion of the Economic and Social Committee

Point 1

Definition of ‘veterinary medicinal product’ under Article 1 of Directive 65/65/EEC of 26 January 1965 on the
approximation of provisions laid down by law, regulation or administrative action relating to proprietary medicinal
products, and Article 1 of Directive 81/851/EEC of 28 September 1981 on the approximation of the laws of the
Member States relating to veterinary medicinal products, which includes hormones: (‘any substance or combination
of substances which may be administered to ... animals with a view to ... modifying physiological functions’).

Point 2

—  Directive 89/397EEC of 14 June 1989 (official control of foodstuffs) and Directive 93/99/EEC of 29 October
1993 (additional measures concerning the official control of foodstuffs),

—  Directive 89/662/EEC of 11 December 1989 (veterinary checks in intra-Community trade with a view to the
completion of the internal market) and,

—  Directive 90/675/EEC of 10 December 1990 as last amended by Directive 97/78/EEC of 18 December 1997
(principles governing the organisation of veterinary checks on products entering the Community from third
countries).

APPENDIX 11
to the Opinion of the Economic and Social Committee

Defeated amendment

The following amendment, which received at least one quarter of the votes cast, was defeated during the discussion:

Point 3.1.2.3.
Add a new point (3.1.2.3.), to read:

‘Without wishing to compromise on the objectives of the proposal to amend a number of hygiene directives, closer
examination of certain definitions and how they are applied in practice is necessary in order to avoid unworkable
situations.’

Reason

If the proposal is finalised in its present form, primary producers and small-scale traditional farms in particular will
face serious problems as a result of numerous general definitions and implementation decisions that are not
consistent with practice.

Result of the vote

For: 24, against: 46, abstentions: 12.
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Opinion of the Economic and Social Committee on ‘Freedom of movement for workers in the
single market (Single Market Observatory)’

(2001/C 155/10)

On 2 March 2000 the Economic and Social Committee decided to draw up an opinion, under Rule 23(3)
of its Rules of Procedure, on ‘Freedom of movement for workers in the single market'.

The Section for the Single Market, Production and Consumption, which was responsible for preparing
the Committee’s work on the subject, adopted its opinion on 8 December 2000. The rapporteur was

Mr Wilms.

The Committee adopted the following opinion at its 380th plenary session (meeting of 28 March 2001)

by 80 votes to 13, with 31 abstentions.

1. The right of freedom of movement — importance
and future prospects

1.1. Importance and acceptability of the right of freedom of
movement

1.1.1.  Freedom of movement for individuals is one of the
most important objectives of the Community, as enshrined in
the European Treaties. It is, in particular, a key basic right of
workers and their families. Freedom of movement was ident-
ified as one of the key elements of the single market by the
Treaty of Rome (‘The internal market shall comprise an area
without internal frontiers in which the free movement of
goods, persons, services and capital is ensured in accordance
with the provisions of this Treaty’).

1.1.2.  Freedom of movement for workers is, in the ESC’s
view, a key factor in the achievement of an ever closer Union.
It is also one of the most concrete expressions of the concept
of Union citizenship (1).

1.1.3.  The ESC highlights the need to continue to give
priority to improving employment opportunities throughout
Europe and, in particular, in disadvantaged regions. Since not
even the best common labour market policy in the EU is able
to bring about a completely level playing field as regards job
opportunities and income prospects, freedom of movement
for workers from regions still suffering disadvantages or for
workers possessing skills which are not sufficiently in demand
on their home labour markets, provides them with new
opportunities to share in the growing prosperity of the EU.
Ideally it also eases the labour market problems in the country
of origin without creating new labour market problems in the
host country at the same time.

1.1.4.  Further steps need to be taken to promote the
mobility of Union citizens. The ESC takes the view that the

(1) See appendix.

fundamental right to work, recently adopted by the European
Council, obliges Member States to pursue an active employ-
ment policy and also boosts employment opportunities by
creating the conditions required for increasing the mobility of
Union citizens. The ESC therefore welcomes measures to
promote mobility which are of a voluntary nature for Union
citizens or are designed to remove state obstacles to freedom
of movement.

1.1.5.  Workers going to work temporarily in another EU
Member State take their culture, knowledge and experience
with them to their new country of residence and broaden their
horizons during their stay, to the benefit of both countries. As
a result, the workers themselves and the other people with
whom they come into contact both in their home countries
and in the host countries no longer perceive Europe as an
abstract concept but rather as something tangible. The way in
which freedom of movement is organised in practical terms
will, however, also determine whether these experiences are
seen as being positive or negative.

1.1.6.  Exploitation of the right of freedom of movement
has up to now not had a disruptive effect on the wage-
bargaining and welfare structures of the host countries.
This contrasts with the frequent abuse of the freedom of
establishment and the freedom to provide services by individ-
uals masquerading as self-employed persons and by dishonest
posting enterprises and labour-brokers, and also with the
incidence of illegal employment. It is generally the case that
persons making use of the right of freedom of movement are
recruited on the same terms as nationals. The level of
acceptance of this form of migrant work is accordingly high.

1.1.7.  The Committee also stresses that certain reprehen-
sible acts, referred to in the opinion, which have occurred in
the Member States, possibly involving some employers, are
fringe activities carried out by a small, criminal minority; they
reflect neither the attitude nor the actions of the vast majority
of employers or their organisations. The impact of such actions
should not be over-stated and the misleading impression
should not be created that they are commonplace.
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1.2, Possible consequences of EU enlargement

1.2.1.  Thehigh level of acceptance of freedom of movement
for workers could change as a result of EU enlargement, if this
were to result in migratory movements being concentrated on
a small number of sectors and particular Member States or if
the continued existence of major discrepancies in wage
levels (1) on both sides of the EU’s current eastern borders (the
difference can be as high as 1:11) were to result in large
numbers of cross-border commuters. In view of the demo-
graphic trends in most of the present EU Member States, it is
largely accepted that further immigration from both the
applicant countries and non-EU countries will be required in
the coming decades in order to meet the general need for
labour within the present EU. This does not mean however
that in individual cases increased immigration could give rise
to or exacerbate specific problems in particular sectors and
regions which already have a high level of unemployment. The
anxieties felt by people in these sectors and regions should not
be dismissed and disregarded as an absurd fear of foreigners.
To do so would give further encouragement to anti-European
and xenophobic forces. Appropriate measures should rather
be taken to prevent a concentration of immigration in these
problematic regions and sectors, leading to social upheavals in
the host countries.

1.2.2.  The few studies available on this subject, such as the
recently published studies by Boeri/Briicker(?) (drawn up
for the European Commission) and the German Economic
Research Institute (DIW) (%), nonetheless predict that the num-
bers of migrant workers entering the current territory of the
EU (several hundred thousand per year initially following
implementation of freedom of movement for workers) will be
well below the figures frequently quoted in public discussions
(in the millions in some cases).

1.2.3.  These same studies take the view that if immigration
is not controlled, it will be distributed unevenly between EU
Member States and sectors and not evenly throughout the EU
as a whole.

(") The gross hourly wage for skilled workers in the manufacturing
industry in west Germany is approximately DM 28.50. The
corresponding rate for western Poland is DM 4.80 (six times
lower), whilst for eastern Poland it is still only DM 2.70 (eleven
times lower).

Boeri, Tito and Briicker, Herbert: Study on the impact of the

eastward enlargement of the EU on income and employment in

the current EU Member States; study commissioned by the

Directorate-General for Employment and Social Affairs of the

European Commission and published on 23 May 2000; Berlin

and Milan 2000.

(®) German Economic Research Institute (DIW) Weekly Report
21/2000: Eastward enlargement of the EU: Mass immigration not
expected; Berlin 2000. The study is divided into two parts. Part 1
summarises the DIW’s findings on the expected extent of future
immigration from the CEEC. Part 2 — prepared by the Institute
for the Future of Work (IZA) — analyses the possible impact of
immigration on wages and employment.

—_
<

1.2.3.1.  The Boeri/Briicker study states that 80 % of the
migrant workers from the CEEC are likely to seek work
in neighbouring states such as Denmark, Sweden, Finland,
Germany and Austria, where they will be employed above all
in the construction sector, agriculture and forestry, basic
services and catering. Whilst in some of these countries there
is already high unemployment and an ongoing decline in the
number of jobs, in the construction sector in particular, so
that an influx of additional workers could have damaging
consequences for both job-holders and job-seekers, in the
other sectors referred to there is in some cases a lack of suitable
local workers.

1.2.4.  Social upheaval could be the result, particularly if the
use of the right of freedom of movement by new EU citizens
leads to an increase in the number of cross-border commuters.
Bearing in mind the major discrepancies in wage levels (ranging
from 1:4 to 1:11) and costs of living (1:4) on the two sides of
the EU’s current eastern borders, the introduction of full
freedom of movement without any transition may put short-
term strain on the labour markets of these border regions.
Practical experience, both past and present, e.g. in respect of
seasonal agricultural workers and workers posted for short
periods, confirms that such phenomena may occur in cases
where there are high wage differentials between workers’
countries of residence and countries of employment. In the
longer term, however, the opportunities presented to the
border regions will outweigh these effects, as wage differentials
of this kind will also provide an incentive for new investment.

1.2.5. In the worst-case scenario, the immediate introduc-
tion — without any transitional period — of freedom of
movement for cross-border commuters could thus have the
effect of exerting downward pressure on the level of wages in
the border region of the host country and bringing relative
social hardship for workers. As a result of the squeeze on
prices, employers who were ready to maintain wages at an
adequate level would also encounter difficulties. Such a
development would not only run counter to the objectives of
the EU, as set out in Article 2 of the EC Treaty, but could also
bring about considerable social tension, particularly in border
regions, and encourage nationalist tendencies.

1.2.5.1.  The Committee welcomes the planned EU aid
measures for border regions designed to underpin structural
change in these areas through the expansion of infrastructure,
targeted training measures for workers and the promotion of
small and medium-sized enterprises. In order to counteract the
use of casual jobs as a means of ‘wage dumping’, the key
instrument is the Directive on the Posting of Workers. For this
Directive to have a practical impact, effective surveillance is
particularly important. Failing this, there will be serious risks
of substantial cuts in wages in certain regions and sectors.
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1.2.6.  Freedom of movement provides highly-skilled work-
ers from the applicant countries with the opportunity to make
better use of their skills, as there is often a lack of suitable jobs
in the applicant countries or at least a lack of jobs offering
wages commensurate with skill levels. If these workers were to
avail themselves of the freedom of movement in large numbers,
this could result in a brain-drain, which would further
exacerbate the economic imbalance between regions; i.e. less-
developed regions would find themselves funding the training
of workers whilst highly-developed regions could, in the short-
term, benefit from these skilled workers and, as a result, might
fail to pay adequate attention to training their own new
generation of skilled workers. The only way to solve this
problem in the medium-term is for countries which have a
large demand for highly skilled workers to increase their efforts
to provide the requisite training.

1.3.  The provision of information — a key issue

1.3.1.  Workers who are interested in finding employment
in other Member States need to be provided with accurate,
reliable information in their own language. They need to be
protected against dishonest service-providers who peddle
worthless information or useless services for a high price or
place them in jobs where conditions are unfavourable.

1.3.1.1.  Before workers set out to find jobs in other Member
States, they need to be provided with detailed information on
the conditions applying there in order to prevent dishonest
labour-brokers, employers, emigrant-worker agencies, land-
lords, language schools etc. from taking advantage of their
inexperience. Such information should cover, in particular: the
local employment situation, the rules on working conditions
set out in collective agreements, usual wage levels in particular
areas, the level of rents, etc. This information should be
provided by public bodies or non-profit organisations, such as
trade unions, welfare associations or chambers of trade or
industry.

1.3.1.2.  The information required to enable workers to
avail themselves of the right of freedom of movement should
be made available via the European Employment Services
(EURES) network (1). The ESC would highlight the importance
of this network and welcomes its establishment. As far back as
1997 the Report of the High Level Panel on Free Movement of
People, chaired by Mrs Simone Veil, issued on 18 March 1997

() The European Employment Services (EURES) network seeks to
facilitate freedom of movement for workers in the 17 EEA states.
Partners in the EURES network include public employment
services, trade unions and employers’ organisations. This partner-
ship is coordinated by the European Commission.

(‘Veil Report) () criticised, albeit indirectly, the fact that this
network was not well-known and ineffective. Although the
situation has improved somewhat in the meantime, it is not
yet satisfactory.

1.3.1.3.  The EURES network regrettably remains unknown
to many of the workers who are specifically interested in
looking for work in other Member States, even though there
has recently been a marked increase in the number of people
accessing the website.

1.3.1.4.  If the information currently provided by EURES on
its web pages is representative of its work, it fails to provide
jobseekers with an accurate insight into the situation in a
chosen sector or at a chosen place of employment. Instead,
EURES includes, for example, comparisons of national, inter-
sectoral index-linked wage levels — which do not therefore
have very much meaning — with reference to wage levels in,
of all places, Zurich in Switzerland. The members of the ESC
are unable, in their wildest imagination, to see how workers
from EU Member States are able to derive the slightest benefit
from these comparative figures when endeavouring to make a
concrete appraisal of job offers.

1.3.1.5.  There continues to be a clear discrepancy between
the number of job vacancies in the Member States listed by
EURES and the much higher number of vacancies on the files
of the placement offices in the Member States. The ESC
welcomes the discussions recently launched by the Com-
mission with a view to ensuring that jobs listed in online
databases in the Member States are also publicised on the
EURES network. The ESC does, however, point out that the
information currently contained on the EURES web pages with
regard to job vacancies would, in many cases, not satisfy the
requirements set out in point 1.3.1.1 above. The job offers
usually do not even include details of working hours, wage
levels or the exact place of employment or whether the work
is temporary or permanent.

1.3.1.6.  In the intervening period since the Veil Report was
issued in 1997 there has regrettably only been a patchy
improvement in cooperation between EURES and the social
partners in the Member States.

1.3.1.7.  The work of the EURES network is severely
handicapped above all by the fact that EURES has only some
220 advisers, 90 of whom are voluntary with a full-time job
elsewhere.

1.3.2.  Trade unions, welfare bodies, trade associations
and employers’ organisations, in particular, are therefore
continuing to provide the lion’s share of advisory services and
having to spend large amounts of their own money on this.
Even in the EUR-15 it is hardly possible to fund this work. The
addition of 12 further Member States and 12 further languages
would definitively overstretch the stafting and funding
resources of such associations, which are, in the main, financed
by members’ contributions.

(3 Report of the High Level Panel, chaired by Mrs Simone Veil, on
Free Movement of People (18 March 1997) (Veil Report).
Available on Internet at http://europa.eu.int/Comm/internal_
market/en/people/hlp/hlphmtl.htm, pages 25 et seq.
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1.3.3.  The — generally underfunded — trade unions and
associations in the applicant states would, without the strong
support of the EU, be in even less of a position to provide
budding migrant workers in their countries with advice or
protect them against dishonest practices. The ESC would point
out that the establishment and promotion of strong (i.e.
efficient and adequately funded) trade unions and employers’
associations in the applicant states is also essential if the
freedoms offered by the single market are to be realised, and
that the Commission must play an active part in preparing the
ground here.

2. Need for a new opinion

2.1.  This own-initiative opinion follows on from earlier
opinions issued by the Economic and Social Committee (1). It
carries forward and expands upon these earlier opinions since,
though some of the demands made by the ESC have been
implemented by the EU bodies, a number of the issues raised
in the previous opinions have yet to be resolved and not all of
the requests made by the ESC have been met.

2.2. Union citizens who have exercised their fundamental
right of freedom of movement are still being treated less
favourably in many fields than citizens of the host country.

2.2.1. A number of examples are set out below from the
rapporteur’s home country of Germany. Similar examples
could also be provided from most other EU Member States.

2.2.1.1.  Citizens of other EU Member States have to pay
higher fines than German citizens for failing to carry their
identity cards.

2.2.1.2.  Particularly in the case of persons applying for
income support, the authorities are keen to invoke formalities
which have fallen into disuse in order to find a way to expel
them. Only recently — on 16 October 2000 — the German
press reported the case of an Italian applicant for income
support in Baden-Wiirttemberg who was to be expelled after
living in Germany for 41 years because he had failed to apply
in good time for a permanent residence permit. This permit
should, however, have long been issued automatically to him

(1) ESC opinion on the Proposal for a Regulation (EC) of the European
Parliament and the Council amending Council Regulation (EEC)
No. 1612/68 on freedom of movement of workers within the
Community (O] C 169, 16.6.1999, p. 24), ESC opinion on the
Communication from the Commission on an action plan for free
movement of workers (O] C 235, 27.7.1998, p. 82) and the ESC
opinion on the Proposal for a Council Directive on the right of
third-country nationals to travel in the Community (O] C 153,
28.5.1996, p. 38).

without his having to make a special application. The lack of
such a permit should also not have lead to expulsion as it is
not vital to the right of residence. This would not appear to be
an isolated case, as workers with insufficient income are
regularly expelled — particularly from Baden-Wiirttemberg —
when they apply for income support if they failed to apply for
permanent right of residence at a time when their personal
circumstances were more favourable. Pensioners, too, run
into problems with the German authorities responsible for
foreigners if, for example, they have resided for more than two
years in their home country and then wish to return to
Germany.

2.2.1.3.  Even after persons have returned home from the
country where they worked, problems still often occur as a
result of differences in social security systems. Pensioners
returning to live in Portugal, for example, and therefore having
to leave the German sickness insurance scheme can no longer
be insured on a voluntary basis under the German nursing
care insurance scheme, despite the fact that this form of social
insurance is not available in Portugal, as persons can only
contribute on a voluntary basis to the nursing care insurance
scheme if they pay into a sickness insurance scheme in
Germany.

2.2.1.4. A series of tax discriminations also continue to
apply. For example, the tax allowances for children entitled to
maintenance are normally included on a worker’s wage slip in
Germany, but for workers from another Member State with
children still living in that Member State, these allowances
cannot be claimed until later. As a result, more tax is deducted
initially and can only be reimbursed at the end of the calendar
year.

2.2.2.  Disabled Union citizens seeking to exercise their right
of freedom of movement also face considerable difficulties if
they are so severely disabled that they are dependent on
supplementary income support to lead a normal life. The
authorities frequently use ‘dependence on income support’ —
irrespective of the cause of such dependence — as a general
excuse for refusing residence applications. Although the
Community has on the whole not sought to harmonise
provisions in this difficult area of the law so far, the ESC thinks
that, at least in the case of disabled persons, dependence on
supplementary income support must no longer constitute a
legitimate reason for refusing residence applications.

2.2.3.  When taking up public service employment in
a different Member State, Union citizens continue to be
discriminated against in many cases over the recognition of
periods of comparable employment — and therefore with
regard to the income bracket in which they are placed and
promotion. In the private sector, too, previous periods of
employment and vocational training courses completed in a
workers” country of origin are not always recognised. As a
rule, collective wage agreements make no provisions to this
effect, with the result that the granting of such recognition
frequently depends on whether or not individual agreements
are reached between employers and workers.
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2.2.4. In the case of school children, persons undergoing
vocational training and students who move to a different
Member State before concluding their education or training, it
frequently happens that recognition is not given to periods of
education already completed and the knowledge thereby
acquired. As a result parts of their education become devalued
and the remaining period of education or training is unneces-
sarily prolonged. Existing rules governing recognition mainly
cover completed courses of education or training and to a
large extent do not take account of the problems of children
moving home with their parents.

2.2.5.  The action plan drawn up by the EU Ministers of
Education (') pinpointed a series of further problems in the
field of education and training which should, the ESC believes,
be addressed without delay.

2.2.6. Non-EU citizens legally resident in an EU Member
State (e.g. as workers or the spouses of EU citizens) already
have to contend with a great variety of problems; these
problems are drastically exacerbated when the persons
involved move to another EU Member State. Although the
problems with non-EU nationals posted to a Member State by
enterprises from another Member State are close to being
solved, many problems affecting freedom of movement for
workers remain unresolved. Workers legally resident in a
Member State frequently find themselves nonetheless denied
access to particular jobs which are reserved for citizens of the
host country and other EU Member States. Consideration of
all the problems facing non-EU citizens would go beyond the
scope of this opinion. The ESC would however point out that
the problems arising in this connection must be resolved
through closer coordination of migration policy by the EU. If
immigration of non-EU citizens into individual EU Member
States is regarded as a common policy area for the EU, it then
inevitably follows that the problems arising for the persons
concerned will also have to be tackled on an EU-wide basis.
The aim must be to enable legal immigrants to benefit, on an
equal footing, from the freedoms available in the EU.

2.2.7.  There are a number of problems standing in the way
of achievement of true freedom of movement for workers; one
of the problems which has been discussed for the longest time
and caused the greatest difficulty is the earning of rights in
another country and the possibility of transferring the earned
rights under different collective pension schemes, including
supplementary pensions. Solutions must again be sought to
this problem, both as regards freedom of movement among
the existing fifteen Member States and to ensure such mobility
for the applicant countries, too.

2.3.  The impending enlargement of the EU also prompts
the ESC to reiterate its call to the EU bodies to address issues
and problems arising in connection with cross-border migrant
workers and freedom of movement as a matter of priority and
to put forward solutions as soon as possible.

(1) Press release: 12928/00 (Press 420), dated 9.11.2000.

3. Urgent nature of the opinion

3.1. Inview of the large-scale EU enlargement planned for
the near future and the structural differences between the
existing EU Member States and the applicant states, increased
use will be made of the right to free movement and the right
to take up employment as a migrant worker in whatever way.

3.2.  Even today in the EU-15 there are still a number of
unsolved problems with regard to social security, taxation,
discrimination, the recognition of training and service periods
and qualifications and cooperation between the social, legal
and police authorities in the Member States.

3.3.  Taxlegislation poses problems, in particular, for people
going to work abroad and leaving their families at home. Such
workers are often treated differently to nationals of the country
where they work. This discrimination ranges from non-
recognition of a second place of residence to failure to take
account of children.

3.4.  Despite the fact that EU provisions have long existed
in the field of social security (such as Regulation
1408/71[EEC(2)), the different types of systems mean that
there are still a number of unsolved problems affecting workers
wishing to make use of the right to free movement and
members of their family staying in their country of origin; the
field in which such problems occur is sickness insurance.
Although the Regulation has generally proved its worth,
problems do arise in particular in cases where tax-funded
schemes and schemes funded by contributions are jointly
involved. Problems also occur, particularly for pensioners, in
cases where given social security benefits are not available in
their country of origin.

3.5.  The problems already existing in the EU in its current
form, as a result of the difficulty in bringing 15 different social
security and taxation systems into line with each other, will be
exacerbated by the accession of the applicant states.

3.6.  The problems raised in the 1997 Veil Report and in
the ESC opinions have only been partially solved. It is vital to
rectify the unsolved problems, with a view to — and prior to
— the accession of the applicant states, since it is likely to be
much more difficult to find solutions subsequently. It is also
in the interests of the people concerned in the applicant states
that reliable and practicable rules exist and advisory and
information facilities are in place prior to the introduction of
freedom of movement. The applicant states themselves will
also be spared needless expenditure if the necessary changes
are made to the existing body of EU legislation before their
accession.

(3) OJL149,5.7.1971,p. 2.
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3.7.  Although the single market as an economic entity has
been virtually completed in many areas, much ground still has
to be made up as regards the combating of abuse. The wars
being waged against illegal employment, social security benefit
fraud, evasion of income tax and social security contributions
and illegal practices relating, in particular, to the posting of
workers make this abundantly clear.

3.7.1.  Itis virtually impossible for the courts and prosecut-
ing authorities in the host country to enforce civil-law
judgements and impose fines on labour-brokers or posting
enterprises in a worker’s country of origin who have been
found guilty of acting illegally. This is because of the lack of
EU provisions. It is thus generally impossible to obtain reliable
data on enterprises in a worker’s country of origin and the
social security contributions actually paid since there is no
European business register or joint European database for
social security organisations.

3.7.2.  Workers recruited by dishonest employers or place-
ment bodies to work in other Member States find it virtually
impossible to claim their entitlements. This applies particularly
in cases where workers are unable to find subsequent employ-
ment and join a trade union in the host country. Language
barriers and difficulties encountered in continuing to pursue
legal action once workers have returned to their country of
origin help to prevent such fraudulent practices from being
stamped out. A further contributory factor is the lack of
cooperation between police authorities and the lack of recipro-
cal recognition of judgements and fines. Organised crime is
exploiting these shortcomings more and more frequently. A
solution needs to be found as a matter of urgency. Consider-
ation should be given to establishing a European body to help
workers claim their entitlements.

4. Conclusions — need for regulation

4.1.  Framework conditions

41.1. Immigration — a joint task for all
Member States

4.1.1.1. The ESC thinks that immigration has already
become an issue which can only be tackled jointly. EU-wide
freedom of movement for non-EU nationals who have been
legally resident in one Member State and the labour-market
disruptions caused by illegal immigration into a Member State
(e.g. Mediterranean states or states along the EU’s present
eastern border) are ultimately matters of common concern to
all the Member States. There is therefore an urgent need to
step up the coordination of immigration policy.

41.2. Freedom of movement in the enlarged
EU

41.2.1. The aim is to establish complete freedom of
movement for workers, without any discrimination, in the
enlarged EU. In order to ensure continued acceptance of
freedom of movement for workers, even after EU enlargement,
measures will need to be taken to organise the expected
migratory movements in terms of timing and the regions and
sectors to be included. Steps must be taken to ensure that the
migration potential in the applicants states is not concentrated
on a small number of neighbouring EU Member States.

4.1.2.2.  Complete freedom of movement for workers in
regions situated on the EU’s present external frontiers, in
particular, must not be introduced without a transitional
period in order to avoid the possibility of local economic and
social upheaval. Given the particularly large discrepancies in
purchasing power and wage levels, there is a very considerable
danger that cross-border commuters from the applicant states
will accept wages which would not provide them with a living
wage if they lived at their place of work; this will put
local workers out of a job and distort competition between
enterprises, which could, in turn, make freedom of movement
for workers no longer acceptable.

4.1.2.3.  Generally speaking, however, the EU must not
allow its actions to be dictated by a defensive strategy, if we
are to achieve dynamic economic development in the applicant
states. Insofar as interim measures to curtail freedom of
movement for workers and freedom to provide services are
deemed necessary, the following approach should be adopted:
the deadlines set should differentiate between different regions
and sectors; criteria should be set out providing for a regular
review of the situation and appeal clauses should be agreed
upon, with a view to ensuring flexibility in the implementation
of the measures.

41.3. Comparability and availability of the
data held by social security bodies

4.1.3.1.  The ESC proposes that consideration be given to
the establishment, in the long term, of a joint database for
social security bodies at EU level in order to (a) help workers
document their employment and contribution periods,
(b) clamp down on illegal practices, and (c) facilitate the work
of the welfare and inspection authorities. The proposed
database should cover employment data, contributions paid
and benefits drawn. Attention should be paid to the need to
ensure data protection in this context.



29.5.2001 Official Journal of the European Communities C155/53
4.1.3.2.  The ESC recognises that it would not be possible accredited non-profit organisations or public bodies. At the

to set up such a joint database in the short term in view of the
costs and the different types of systems. Steps should, however,
be taken to move towards this goal. As an interim measure, a
machine-readable social security card, conforming to a uni-
form EU pattern and containing these data, should first be
introduced (1).

41.4 Making data from national business
registers available

4.1.4.1.  Although the single market has been almost fully
established, job-seekers, inspection bodies, labour-brokers,
legal representatives, business partners, customers and the
courts have so far only been able with difficulty, and at the
cost of much time and considerable expense, to obtain reliable
information on the registered office, the registered owner and
the current status (whether they are still listed or whether they
are already in receivership) of enterprises in other Member
States. A small minority of dishonest enterprises are exploiting
these shortcomings in a large variety of ways, e.g. for the
fraudulent recruitment of workers.

4.1.4.2.  The ESC therefore proposes, as an interim measure,
that EU-wide rules be adopted on (a) the minimum data to be
collected when businesses are registered by the Member States
and (b) the exchange and release of such data when required
by other Member States. In the long term, consideration
should also be given to linking national business registers to
form a publicly accessible European database.

41.5. Improving the advisory services pro-
vided for emigrants and immigrants

4.1.5.1. A uniform certification scheme should be intro-
duced throughout the EU for reputable providers of advisory
services to Union citizens wishing to migrate and providers of
special services, such as cross-border placements. The aim
should be to exclude untrustworthy service-providers lacking
the requisite specialised knowledge and to shield Union citizens
from operators charging high fees for services provided free or
for a small fee by public bodies or non-profit organisations.
The ESC therefore proposes the introduction of a Directive
stipulating that such services may only be provided by

(1) Cf. also the similar proposal put forward for consideration in the
Veil Report that the computerised cards issued by the respective
national social security bodies be made readable in all Member
States (loc. cit. p. 53).

very least there should be an EU-wide ban — obtained by
transposing the relevant ILO rules into EU law — on the
charging of placement fees to workers by private service-
providers.

4.1.5.2.  The ESC urges the Commission to play an even
more active role in the establishment and promotion of an
advisory and support network for migrants to supplement
EURES. The ESC welcomes the fact that the EU is already
providing considerable funding in this area, but sees a need
for additional funding, particularly in the context of EU
enlargement. Providing know-how and the information actu-
ally required for the advisory and support services is just as
important as the funding itself.

4.1.5.3. The aim must be to achieve closer interplay
between the work of public advisory and placement bodies,
trade unions, welfare associations, chambers of trade and
industry and other non-profit organisations. Since the work of
NGOs in this field actually constitutes a public service, it
should be subsidised. In particular, financial assistance should
be provided by the EU and national administrations for the
appointment of special advisors and for the production,
translation and distribution of information material.

4.1.6. Improvements to EURES

There is still a need for substantial improvements to the
publicity given to the work of EURES and its level of
professionalism. The ESC would expressly refer in this context
to proposals to this end made in the Veil Report and would
welcome an even more dynamic publicity and information
campaign.

4.1.6.1.  The information provided by EURES needs to be
considerably enhanced and made more readily accessible.
When vacancies are publicised via EURES, concise information
should be provided about the wages, whether or not the post
is temporary, working hours, place of employment and any
requirements as regards languages and qualifications.

4.1.6.2.  EURES should seek to cooperate still closer with
the social partners, particularly at national and sectoral level,
in order to obtain the up-to-date information required and
provide persons seeking information with the most accurate
possible picture of requirements and living and working
conditions in other EU Member States.

4.1.6.3.  Under Directive 68/1612EEC, at least all vacancies
for long-term posts or posts of unlimited duration held by
national placement services and available online should also
be published, as a matter of course, by EURES. The ESC
welcomes the fact that the Commission has recently started to
try to achieve this goal.
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41.7. Making penalties and fines more readi-
ly enforceable

Steps should be taken to ensure the enforcement throughout
the EU of, in particular, penalties and fines imposed on
employers for failing to meet their legal obligations in respect
of, for example, payment of the minimum wage and social
insurance contributions. The aim of such measures is to make
it possible to take effective action against dishonest employers,
particularly those engaged in the posting of workers. The ESC
proposes that a Directive be adopted on this matter to replace
the few existing bilateral agreements.

4.2, Other proposed measures

4.2.1. The ESC proposes that the Commission keep its
Single Market Observatory (SMO) regularly briefed on the
following subjects and activities:

— coordination of the work of public bodies, EURES and
non-profit organisations;

— licensing of non-profit organisations providing advisory
services to migrants;

— coordination of material and financial aid for advisory
networks;

— analyses and statistics covering freedom of movement;
— assistance for the Member States and the social partners

on all matters relating to freedom of movement.

422 Discontinuation of the practice of
refusing residence to disabled persons
requiring income support and to long-
term non-national legal residents

The ESC proposes the addition of the following provisions to
the relevant Directives:

Brussels, 28 March 2001.

— the submission of applications for income support by
long-term non-national residents may no longer be used
by Member State authorities as grounds for terminating
their residence;

— disabled persons’ supplementary income support needs
may no longer be used by Member State authorities as
grounds for refusing residence.

4.2.3. Automatic issue of a permanent resi-
dence permit to long-term legal resi-
dents

The ESC proposes that the existing rules be amended to
stipulate that workers and their families who are legally
resident in another Member State are to be automatically
issued with a permanent residence permit after no more than
five years without having to apply for one.

424, Establishing best practice

In certain cases, solutions to some of the problems linked to
the free movement of workers has been found at decentralised
levels. The PRISM-database of the Economic and Social
Committee’s Single Market Observatory lists some of these
solutions, for instance the Euregio initiative, defending
employees’ rights in the region through a collaboration of
trade unions in Belgium, the Netherlands and Germany, or
the voluntary agreement on Social Security Contributions,
organising holiday payments for the temporary labour force
moving from Germany to France and vice versa by creating a
simple administration system. A systematic listing of such
initiatives may be able to solve some of the outstanding
problems in the field.

The President
of the Economic and Social Committee

Goke FRERICHS
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APPENDIX
to the Opinion of the Economic and Social Committee
1. Percentage of the population (aged between 15 and 64) in gainful employment
1999 1998 1997 1996 1995
EU15 68,6 % 68,0 % 67,5% 67,3 % 67,7 %
B 64,6 % 63,2% 62,6 % 62,2 % 62,1%
DK 80,6 % 79,3 % 79,8 % 79,5 % 79,5 %
D 71,2 % 70,7 % 70,6 % 70,4 % 70,5 %
EL 62,9 % 62,5 % 60,8 % 61,0 % 60,1 %
E 62,1 % 61,3 % 60,8 % 60,0 % 59,5 %
F 68,8 % 68,2 % 68,0 % 68,2 % 67,6 %
IRL 66,4 % 64,7 % 62,9 % 62,3 % 61,6 %
I 59,6 % 59,0 % 57,7 % 57,7 % 57,3 %
L 63,2 % 62,1% 61,4 % 61,2 % 60,4 %
NL 73,6 % 72,6 % 71,5 % 69,9 % 69,2 %
A 71,6 % 71,3 % 70,8 % 71,1 % 71,5 %
P 70,9 % 70,3 % 68,2 % 67,5 % 67,4 %
FIN 76,4 % 73,1 % 72,8 % 71,7 % 72,1 %
S 76,5 % 75,5 % 76,4 % 77,1 % 80,1 %
UK 75,2 % 74,9 % 751 % 74,9 % 74,7 %
2. Percentage of (1) above represented by nationals of the Member State
1999 1998 1997 1996 1995

EU15 65,3 % 64,7 % 64,3 % 64,1 % 64,5 %
B 58,9 % 58,1 % 57,7 % 57,1 % 57,2 %
DK 78,6 % 77,2 % 77,8 % 77,7 % 78,0 %
D 64,9 % 64,6 % 64,4 % 64,1 % 64,1 %
EL 60,5 % 60,1 % 59,5 % 59,9 % 59,1 %
E 61,4 % 60,7 % 60,3 % 59,5 % 59,0 %
F 64,5 % 64,0 % 63,8 % 63,9 % 63,3 %
IRL 64,1 % 62,6 % 60,7 % 60,1 % 59,7 %
[ 59,0 % 58,5 % 57,4 % 57.4 % 57,0 %
L 36,8 % 36,5 % 36,4 % 36,7 % 36,7 %
NL 71,1 % 70,0 % 68,9 % 67,3 % 66,5 %
A 64,7 % 64,2 % 63,6 % 64,1 % 64,6 %
P 68,9 % 69,3 % 67,5 % 66,7 % 66,8 %
FIN 75,5 % 72,3 % 72,1 % 71,1 % 71,6 %
N 73,3 % 72,2 % 72,9 % 75,5 % 76,8 %
UK 72,3 % 71,8 % 72,2 % 72,2 % 72,0 %
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3. Percentage of (1) above represented by nationals of another EU Member State

1999 1998 1997 1996 1995
EU15 1,3% 1,3% 1,3% 1,2% 1,2%
B 4,1 % 3,7 % 3,7 % 3,8% 3,4 %
DK 0,8 % 0,7 % 0,7 % 0,7 % 0,7 %
D 2,2 % 22% 22 % 2,2% 2,0 %
EL 0,2 % 0,2 % 0,1% 0,1% 0,1%
E 0,2 % 0,3% 0,2 % 0,2% 0,2 %
F 1,7 % 1,7 % 1,8 % 1,7 % 1,7 %
IRL 1,8 % 1,7 % 1,9 % 1,8 % 1,5%
I 0,1% 0,1% 0,1% 0,0 % 0,1%
L 239 % 22,7 % 229 % 21,9 % 21,8 %
NL 1,3% 1,1% 1,3% 1,3% 1,2%
A 1,2 % 1,2 % 1,0 % 0,9 % 0,8 %
p 0,3 % 0,3 % 0,1% 0,1% 0,2 %
FIN 0,2 % 0,1% 0,1% 0,1% 0,1%
N 1,4 % 1,4 % 1,6 % 1,6 % 1,7 %
UK 1,3% 1,3% 1,3% 1,2% 1,2%
4. Percentage of (1) above represented by non-EU nationals
1999 1998 1997 1996 1995

EU15 2,0 % 2,0% 1,9% 1,9% 2,0 %
B 1,6 % 1,4 % 1,2% 1,3% 1,5%
DK 1,2% 1,5% 1,3 % 1,1% 0,9 %
D 4,1 % 3,9% 4,0 % 4,1% 4,4 %
EL 23 % 22% 1,2% 1,0 % 0,9 %
E 0,5 % 0,4 % 0,3 % 0,3 % 0,3 %
F 2,5% 2,5% 2,4 % 2,7 % 2,5%
IRL 0,5 % 0,4 % 0,3 % 0,5 % 0,4 %
I 0,5 % 0,4 % 0,3 % 0,2 % 0,2 %
L 2,5% 2,5% 2,1% 2,5% 1,8 %
NL 1,2% 1,4 % 1,3 % 1,4 % 1,5%
A 57 % 59 % 6,2 % 6,1 % 6,1 %
P 0,7 % 0,7 % 0,6 % 0,7 % 0,5%
FIN 0,7 % 0,6 % 0,6 % 0,5 % 0,4 %
S 1,7 % 1,9 % 1,8 % NA 1,7 %
UK 1,6 % 1,8 % 1,6 % 1,5% 1,5%

Source: EUROSTAT 2000.
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Opinion of the Economic and Social Committee on the ‘Communication from the Commission

to the European Parliament, the Council, the Economic and Social Committee, the Committee of

the Regions and the European Central Bank: Practical aspects of the euro: state of play and tasks
ahead’

(2001/C 155/11)

On 19 September 2000 the Commission decided to consult the Economic and Social Committee, under
Article 262 of the Treaty establishing the European Community, on ‘Practical aspects of the euro: state of

play and tasks ahead’.

The Section for Economic and Monetary Union and Economic and Social Cohesion, which was
responsible for preparing the Committee’s work on the subject, adopted its opinion on 13 March 2001.

The rapporteur was Mr Burani.

At its 380th plenary session of 28 and 29 March 2001 (meeting of 29 March), the Economic and Social
Committee adopted the following opinion by 73 votes to one with four abstentions.

1. Introduction

1.1.  As the date for the euro’s entry into circulation as
banknotes and coins approaches, the Commission thought it
useful to take stock of the situation with the Communication (1)
of 12 July 2000, which was followed by the Recommendation
303/05 of 11 October 2000. Between the two dates, the
Commission brought out two Euro Papers(2) which complete
the picture and provide much valuable information.

1.1.1. By means of this opinion, the Economic and Social
Committee intends to make its own contribution — in the
light of the experience and knowledge of the social and
occupational groups whom it represents — to an objective
assessment of the problems, at the same time formulating
proposals which it hopes will be useful.

1.1.2. A rational approach would lead it to examine first
and foremost the Communication and the Euro Papers which
make up the basis for a line of reasoning, and then the
Recommendation which is the practical consequence of that
line of thought.

1.2.  The ESC has already dealt with the practical problems
concerned with the introduction of the euro on a number of
occasions; in particular it draws attention to the following
opinions:

— Opinion on the Green Paper (3);
— implications for the market (own-initiative opinion) (4);

—  practical aspects (%).

It would point out that nearly all the observations and forecasts
made in the past, in these and other opinions, have been borne

(1) COM(2000) 443 final.

(3 No 38 and No 41 of August 2000.
(}) OJC18,22.1.1996, p. 112.

(*) OJ C 56,24.2.1997, p. 65.

(°) 0JC73,9.3.1998, p. 130.

out by events; at the same time, it cannot but confirm the
validity of some of its suggestions which, although not taken
up, are still well-founded.

2. Part | — The Communication and the Euro Papers

2.1. The current situation

2.1.1. Enterprises

2.1.1.1.  Many of the large enterprises — especially multi-
nationals — have already adopted the euro as their accounting
currency and others are at an advanced stage of preparation.
The Commission expected a ‘snowball’ or ‘trickle-down’
effect () in relation to the SMEs, but this effect did not occur.
In this context the Committee had pointed out(”) that ‘the
need to establish some form of interface between Single
Currency internal operations and transactions in national
currency could be a source of increased costs and compli-
cations’. This point — based on the rationality of the choices
— is still relevant and will remain so until the end of 2001: it
should be borne in mind when planning actions for the
intervening period before the euro comes into circulation.

2.1.2.  However, the rationality of earlier choices does not
in any way justify either the failure to recognise the strategic
consequences of the switch to the euro or, in practical terms,
the disturbing tardiness of many — too many — firms in
preparing themselves for the introduction of the euro: whilst

(6) See point 1 (a) of the Communication.
() O] C18,22.1.1996, p. 112, point 6.5.1.
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60 % of large firms are due to complete the conversion by the
end of 2000, more than half of SMEs estimate that they will
not be ready for the final deadline of 31 December 2001. If
this is a realistic picture of the situation, it is more than
disturbing: the Commission takes the view that there is a
serious risk that at the end of 2001 bottlenecks may develop
in terms of availability of IT and accounting resources. The
Committee had drawn attention to this aspect(!), calling
upon the Commission to ascertain, in cooperation with
the computer industry, whether the latter’s resources were
consistent with planned deadlines and the resources available.

2.1.2.1.  However, IT preparation is the final stage of the
administrative preparation phase — rather a lengthy task
even in the smallest enterprises. The most serious problem,
therefore, is not that of a possible lack of IT resources, but that
of a lack of preparation tout court. If a large number of firms
were unprepared, a risk would arise for society — other firms
and citizens/consumers — from a nucleus of firms incapable
of working in the legal currency. For the moment, the risk is
only theoretical, but the Member States should devote all
possible attention to this possibility: in addition to preventive
measures, it must be decided what to do if the risk does in the
end materialise.

2.2.  Citizens/consumers

2.2.1.  Acceptance of the euro on the part of most citizens|
consumers has been somewhat lukewarm — ‘significantly less
than was anticipated before the introduction of the euro on
1 January 1999’(3). This lack of interest has perhaps been
sustained by the euro’s disappointing performance against the
dollar, particularly in 2000. The fact is that demand for new
accounts in euro has been minimal, as have been payments in
euro, apart from those for transactions in securities which are
compulsorily expressed in euro; the payment terminals (50 %
of which are already designed to work in two currencies) are
very little used. It is also worth noting that institutional
investors have shown much greater interest in the euro than
have ordinary consumers.

2.2.2.  The Communication (3), like the Euro Paper (*), pro-
poses that ‘owners of terminals could be encouraged to speed
up the conversion to the euro’; more generally, it states
‘thought will have to be given to the ways of prompting
citizens to make more active use of the euro means of

(1) OJ C18,22.1.1996, p. 112, point 5.3.4.

(?) See the Commission’s Euro Paper No. 38 of August 2000, point 2
(page 5 of the English-language version).

(%) Point 2a.

(¥) Euro Paper No 38.

payments’. It attributes the fall in interest on the part of
consumers to a reaction to the high bank charges on financial
transfers in the euro area, among other reasons.

2.2.3.  The reasons given by the Commission for the fall in
interest appear to have no basis, at any rate in this field: the
opening of accounts and the use of terminals have nothing to
do with international transfers, which in any case constitute a
tiny proportion — 1 % — of the total of domestic transfers;
bank charges (which will be discussed below) are the same for
transfers in the national currencies of the euro zone as in euro,
and it does not seem that their overall value has diminished.
The Committee thinks that the reasons are to be found
elsewhere, as it will explain in more detail below.

2.3. The dual display of prices

2.3.1.  The Communication(’) points out that the dual
display of prices is very widespread in a majority of countries,
particularly in the large scale retail sector and in trading and
service firms of a certain size. As was predictable, SMEs
account for the most significant exceptions, as they lack the
necessary means and know-how. However, questions are
beginning to be asked ‘as to the real effectiveness of dual
pricing. It seems that consumers pay little attention to prices
in euros’. The Committee had foreseen this in its opinion on
the Green Paper, (°) had strongly advised against ‘adopting any
measures which imposed dual display of amounts’ and had
suggested alternative or complementary solutions which
would probably be more effective.

2.4. Public administrations and local authorities

2.4.1.  Public administrations in general, with one or two
significant exceptions, seem to be well advanced in preparing
for the transition to the euro; the situation with local authorities
appears to be less positive, as they give the impression of
having underestimated in many cases the importance and
implications of the problem; that at least is the apparent
conclusion to be drawn from the Communication (7).

2.4.2. By contrast, the efforts made in terms of communi-
cation to the citizens by the Member States and the public
administrations — and to some extent by the local authorities
— are really considerable. In the light of the previous point,
one could be forgiven for thinking that some public authorities
are giving priority to those programmes regarded as ‘easier’
and ‘more popular’, ie. direct communication with citi-
zens/electors, before tackling the more difficult and more
technical problems of reorganising their own administration.

(°) Point 2b.
(6 O] C18,22.1.1996, p. 112, point 6.1.5.
(7) Chapter B, 2a.
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3. Communication

3.1. In the entire history of the European Union, no
initiative has been the subject of such massive commitment in
terms of resources and funds as the adoption of the euro:
commitment by all parties — Commission, European Parlia-
ment, Member States, European Central Bank, Economic
and Social Committee, Committee of the Regions, public
administrations and private organisations — has been intense,
aware, indefatigable and unstinting as regards funds. There is
no similar precedent even in the history of world currencies:
in the past, changes of currencies have been a recurring event
of which not too much was made, accepted fatalistically as
inevitable in economic life: examples are decimalisation of
sterling and the switch in Brazil from the cruzado to the real .

3.1.1.  The Commission has carried out coordinating work
but has also taken the initiative, in many directions. The
campaign on the euro — ‘A single currency for Europe’ was
launched in 1996 and is still continuing. Over the last two
years, 117 million euro have been spent, two-thirds of which
through agreements with Member States. Funds have been
allocated for preparatory work (publications, conferences,
seminars, teaching in schools, etc.); the financial commitment
of the Member States is at least equal to the funds allocated by
the Commission.

3.1.2.  Funds have also been allocated for ‘multiplier’ organ-
isations, for the ‘Euro Made Easy’ programme and for pilot
operations in regions and cities. For a more ‘technical’ public,
the Commission has organised seminars in the major financial
centres and 80 initiatives of various kinds in third countries.
All this, in addition to education and training courses and
seminars (both general and specifically targeted on ‘vulnerable’
social groups), participation in international fairs, publications,
documents, the InfEuro periodical, kits, guides, videos and
posters, as well as an Internet site with an interactive data base.
One can say that no field of communication has been
neglected.

3.1.3.  The European Parliament, for its part, has allocated
sums for similar activities, including some with a direct
commitment on the part of some of its Members, but more
often in association with the Commission and the Member
States.

3.1.4.  The Member States and public administrations, too,
have multiplied their general or sectoral initiatives, above all
addressed to citizens, firms and disadvantaged groups in the
population; at present, there is a lack of precise data on the
way the funds have been used, but it is certain that the effort
has been general and made with conviction.

3.1.5.  TheECB, for its part, prepared the ground impeccably
for the transition to the euro in 1999 by the European financial
system; as well as setting up the TARGET system, which
operated smoothly from the start, it contributed to the
formulation of a ‘euro policy’ both in the euro zone and in
relation to third countries. Its task was by no means easy — to
coordinate the work of the national central banks in preparing
coins and banknotes — and this was accompanied by an
extremely efficient communication effort. It should be noted
that the ESB has earmarked a substantial sum (80 million euro)
to publish brochures depicting the new coins and notes.

3.1.6.  The Committee has not neglected its duty towards
civil society: many ESC members have launched or taken part
in information campaigns aimed at the general public and
national and international organisations.

3.1.7.  Private organisations have responded to the appeal
by the Commission and the governments in a knowledgeable
and unstinting way. Consumer organisations have carried out
their work, as one might expect, with citizens/consumers in
general and the more disadvantaged groups, whereas
vocational organisations have worked mainly with their mem-
bers; it is estimated that in practice, all firms have been reached
by the communication work channelled to them by their
own sectoral organisations. The financial sector (banks, in
particular) has informed all its clients and the public in general
— through brochures (estimated at a total of 300 million
copies), publication of financial results in euro, and with
information printed on every piece of paper sent to their
customers, repeated at every opportunity. The dual display of
amounts is almost universal practice now.

3.2. The results

3.2.1.  Inevitably, the sector which has best adapted to the
euro is the financial one: having had to adopt the single
currency for monetary, financial and stocks transactions from
the beginning of 1999, and having the small-scale, but
significant, experience of clients opening euro accounts, the
conversion of all dealings at the end of 2001 — or even earlier
— does not give rise to special problems, except perhaps in
terms of volume of work.

3.2.2.  On the other hand, as stated above, the muted
response from SMEs and citizens/consumers is generally
disappointing and in some respects worrying. Surveys by
Eurobarometer and private organisations paint a picture in
which either no-one knows anything about the euro, or they
have forgotten it, or they will provide for it at the ‘right time’,
or they doubt whether the euro will really be adopted.
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3.3. Lessons to be drawn

3.3.1.  Except for the financial sector, which was obliged to
adapt itself to the euro, and those who saw immediate
advantages in it (above all, large firms and multinationals) it
can be said that experience provides the proof of the principle
which marketing and communications experts know all too
well: they can influence individual patterns of behaviour
through communication and other means, but it is virtually
impossible to impose choices on people if there is no direct
and immediate interest involved.

3.3.2.  As far as firms in particular are concerned, the
Communication states that ‘A communication drive is there-
fore necessary to inform businesses of the exact stage the
timetable ... has reached and to impress on them the existence
of a 31 December 2001 deadline and the need to speed up
their preparations’. The Committee takes the view that the
‘communication drive’ should be geared primarily to sectoral
organisations, which should make it their business to send a
message to businesses, using the content and style with which
they are the most familiar. Generally speaking, this message
should urge their members to consult the documentation —
which is already copious — and to take the necessary steps in
good time; otherwise, the consequences will have to be borne
by those who fail to meet the deadline. It is the task of
the Commission and the Member States to inform trade
organisations and keep them updated on the practical arrange-
ments for the change to the euro, but it is these organisations
which must forward this information to their members: in
other words, the Commission does not consider the use of
‘European’ public funds to finance campaigns directed at
business circles to be acceptable. Each Member State must be
able to decide — in circumstances which the Committee hopes
will be exceptional — to grant financial assistance to the most
‘needy’ national organisations.

3.3.3.  As regards citizens/consumers, a calm, balanced
analysis must be made, which must not be influenced by
extraneous considerations. The Commission(!) notes that
‘most people have received some information on the single
currency but may be forgetting it. After the massive publicity
following the launch of the euro ... there were encouraging
levels of public interest in, awareness of, and support for the
euro. More recent polls suggest that, with some notable
exceptions, this has since fallen; and people are tending to
forget what they once knew’. This confirms a basic principle
of mass psychology: a message which is not of direct and
immediate interest tends to be ignored or forgotten.

3.3.4.  The only group of consumers which appears to have
higher than average ‘euro-awareness’ is that of bank customers,

() Euro Paper No 38, point 2.2, p. 10.

particularly those who are more up-to-date (but not necessarily
richer). This, too, confirms the validity of the Committee’s
observations (2) that ‘companies (especially the banking sector)
should clearly be primarily responsible for getting information
across on a wide scale, for the obvious reason that only such
messages are practical and of direct interest to the consumer.’

3.3.5.  In brief, the experiment has shown up the failings of
purely theory-based assumptions: apart from the predictably
meagre results of dual display of prices, the Green Paper’s
assumption that competition would induce private operators
to offer services in euro, resulting in considerable benefits for
the consumer, also proved unfounded.

3.3.,5.1. The Committee had warned against certain
unfounded assessments; in the opinion already cited, it stated
that running accounts in euro would be ‘a mere accounting
strategy which might well be useful in familiarising the
consumer with the new currency, but would be of no practical
use’. Only now is it being realised that barely 1 % of consumers
have opened accounts in euro. The messages were technically
excellent; unfortunately, they ignored the principle set out in
point 2.2.1: recommendations fall on deaf ears if consumers
see no direct, immediate benefit for themselves.

3.3.6.  The idea now is to resume the information campaign
with renewed vigour; the Committee strongly recommends
that it be limited to the practical and technical arrangements
for transition to coins and banknotes in euro, conversion of
accounts, cash amounts, etc. without dwelling on other aspects;
a few simple concepts are most likely to be retained. Most
importantly, the actual event should be ‘played down' the
message must be conveyed that conversion is perfectly access-
ible to everyone, with a minimum of normal care: separate
plans should however be made for the most ‘vulnerable’ sectors
of society (the blind, those living in poverty, illiterate or semi-
literate people or inhabitants of remote areas), for whom
specific measures and messages should be devised.

3.3.6.1.  The information campaign should not, however,
be ‘Europe’-driven, but implemented mainly by the Member
States: only they are aware of their general environment and

(3) 0] C18,22.1.1996, p. 112, point 8.2.3.
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the way their citizens think, and can judge the right approach
to cope with specific national or local situations. They should
take particular care to ensure that the necessary information is
conveyed to geographical areas and sectors of society which
are hard to reach via mass communication.

3.3.6.2.  Another recommendation concerns the implemen-
tation timetable: the campaign should be prepared in advance,
but launched only towards the last three months of 2001. To
start earlier would be once again to run the risk already
identified by surveys: information given too early is forgotten.

3.3.6.3.  As already argued in the case of businesses, in the
area of communication with the general public, public money
should be used only if and when spontaneous initiatives by
the mass media or private sector do not achieve the aim: the
Commission and above all the Member States should have a
full picture of the situation in the various sectors — private
individuals, companies and public bodies — and should take
any measures to ‘fill the gaps’. Hence it is necessary to avoid
overlapping and duplication of measures.

3.3.6.4. It is essential that the temptation to combine two
messages — one ‘technical’ and the other, on the benefits of
the euro, ‘political’ — be resisted. Linkage may be useful in
some cases, but it should be left to individual Member States:
further confirmation of the need for ‘national’ rather than
‘European’ campaigns (see point 3.3.6.1).

3.3.7.  The Committee trusts that, in the preparatory cam-
paigns for practical introduction of the euro, account will be
taken of a suggestion which it has repeatedly made but which
seems to have gone unheeded: the Committee recommended (1)
that information campaigns on the practical aspects of the
introduction of the euro should highlight the benefits of
extensive use of payment cards which would make conversion
calculations automatic and remove the need to calculate
change. This aspect should be stressed in all the messages,
especially in the banking and commercial sectors: if the
calculations seem complicated or one does not have confidence
in those made by the other party in the transaction, cards
should be used as much as possible.

3.3.8.  One consideration, which the Committee regards as
not unimportant, concerns the ‘tone’ of the communication:
earlier campaigns were based on stressing the advantages of
the euro, and encouraging the public to prepare themselves.

() 0J C73,9.3.1998, p. 130, points 5.4 and 5.4.1.

The approach should change to one based on the urgency and
the compulsory nature of the transition to the euro: those to
whom the messages are addressed must understand that time
is short and that those who do not adapt — by learning and/or
taking adequate measures — will run into all the problems
associated with being ‘out of the loop’. In short, the principle
which applies is ‘ignorance of the law is no excuse’ — a
principle of Roman law which underpins all legal systems. A
‘robust’, albeit politely-worded, message, designed to recall the
addressees to their duties as citizens towards society while
protecting their own interests, is worth more than any
number of invitations and exhortations delivered in an almost
apologetic tone.

3.3.9.  Rounding-oft of prices in euros, which may occur
especially in countries which are not, or no longer, used to
using ‘cent’ denominations in their currency, is an aspect
which needs to be looked at. While in a free market vendors
retain the ability to set prices, a widespread tendency to round
prices upwards may well trigger an increase in inflation,
although this should be inhibited by inter-company compe-
tition. Companies and consumer organisations should be
alerted to this issue, which will also prevent conflict being
generated over it.

4. The introduction of the banknotes and coins

4.1.  In the Communication the Commission states that the
euro coins are more secure than any of the national coins in
circulation; the Committee takes note of this, but warns against
any complacency: technology is now so far advanced, and the
resources available to organised crime are so considerable, that
one cannot afford to ‘lower one’s guard’. The central banks,
the OLAF and Europol are taking protective measures which
are already far from being a simple task: although obvious and
possibly already catered for, it might be worth recalling the
need for coordination with Interpol, since the euro is set to be
in wide circulation across the world.

4.2.  The Commission adds that it is satisfied with the
parameters that enable the coins to be recognised by automatic
vending machines. It does not mention the recognisability of
banknotes used in machines in a number of countries,
particularly in car parks and filling stations. In view of the high
value of banknotes in euros and the costly technology for their
recognition, it would be desirable for the use of vending
machines which accept banknotes to be discouraged. Thus the
machines should only accept coins or payment cards.
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5. Measures against counterfeiting

5.1.  The Committee takes note of the Council Decision of
May 2000 on reinforcing protection of the euro(!), which
recommended that the Member States lay down effective,
proportional and deterrent penalties for counterfeiting the
single currency and trafficking counterfeit notes. However, it
notes with regret that once again the suggestion for the
decision to include similar preventive and repressive measures
against counterfeiting and use of alternative forms to cash
(cards, cheques or travellers’ cheques) has not been taken up (2).

5.2.  Given the spread of these means of payment and the
likely increase in them with the introduction of the euro
(already in some supermarkets in certain countries payment
by card constitutes 70 % to 80 % of the daily turnover), it is
advisable to protect alternative means of payment through
similar measures — albeit proportionately less severe — to
those adopted for the cash form of the official currency.

5.2.1. Such measures should be taken both with a view to
protecting citizens’ interests and — even more so — as part of
the effort to combat organised crime. Confining attention to
protection of the official currency displays a limited vision of
protection of the public interest, confined to the state as such;
the interests of society (defence of the citizen and combating
organised crime) are equally important, in economic terms but
above all in social terms. The Committee trusts that the
Commission will take urgent action to ensure that suitable
measures are adopted.

5.3.  The question of counterfeiting and trafficking in official
currency and means of payment comes under the broader
heading of combating organised crime, discussed in an earlier
Committee opinion (3). The opinion called upon the Member
States to take urgent steps to reorganise their structures and
regulations to achieve effective coordination of anti-crime
action. The Commission has proposed a regulation on the
matter, restricted to counterfeiting of euros, but adoption
seems to be held up by delays and obstacles which are
completely unjustifiable given the urgency and importance of
the problem.

(1) See also the steps to establish a Steering Group and a common
interinstitutional strategy for the protection of the euro (Europol/
European Central Bank Joint Press Release, 24.3.2001).

(?) OJ C18,22.1.1996, p. 112, points 7.13 and 7.14.

(3) O] C 268, 19.9.2000, p. 48.

6. National cash changeover plans

6.1.  The period immediately after 31 December 2001 will
perhaps be the most delicate phase of the whole ‘euro
operation’ since it involves not just groups who are profession-
ally prepared but also the general public, including sectors of
society who cannot be expected to have perfect knowledge of
the rules and procedures. Each Member State has taken
appropriate measures, which presumably take account of the
needs and customs existing in each country.

6.2.  As regards advance supplies of banknotes and coins,
each Member State has adopted its own policy. In the retail
sector and for service companies, especially those located in
remote areas, the greatest problem will be having sufficient
funds available from the first day to give change in euros to
customers, as well as familiarising staff with operations
involving the new currency. For the general public, on the
other hand, the main question is getting used to recognising
the various coins and banknotes; for that purpose it should be
enough to look at pictures in the booklets and leaflets already
in circulation, or which will be reprinted and distributed at a
suitable time. As regards being able to recognise forgeries, it is
doubtful whether the ordinary citizen could acquire the
necessary skill to distinguish them from genuine currency.

6.3.  The sectors which most need to defend themselves
against forgeries are the retail and services sectors: they ought
to have available to them — from the very start! — low cost,
efficient equipment capable of recognising forgeries. It is
possible that suitable measures to this end have been adopted
or are in the process of being adopted, but the Committee has
no information on this.

6.4. Two of the main problems seem to be firstly, that of
avoiding the formation of queues at bank counters to acquire
the new currency on the first day and secondly, in retailing,
where — insofar as is possible — change in euros should
be given for payments made in national currency. Here
communication must play a decisive role — and it should be
remembered that television is the most effective, convincing
means, with low cost per contact. The citizen must be
informed that the national currency can go on being used
without problems for a certain period two months after
the changeover (two months almost everywhere):, it would
however be useful for him or her to pay into a bank account
in December all the cash which is not essential to meet
immediate expenditure, although this should not be compul-
sory. Neither will it be a problem if traders who are temporarily
out of euros give customers change in national currency. The
message must therefore play down the assumed complications
and difficulties, provided that the citizen is prepared to do
what is suggested. In this respect, the Committee would
redirect attention to its proposal — made on a number of
earlier occasions — to convince consumers and trade to adopt
the widespread use of electronic means of payment. These are
the only means which do not involve conversion calculations
with the resulting checks and doubts, or having to give change
in cash.
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6.5.  Currency exchange in banks will be free of charge in
‘reasonable’ quantities, but in this connection it will be worth
pointing out that only the national currency can be exchanged
free of charge, whereas foreign currencies (banknotes) remain
subject to the payment of the costs of handling and return to
the relevant countries, under the existing conditions which
must not be changed, unless it is to lighten them. It should
also be specified that the exchange of foreign coins is not
usually provided for, given the excessive cost of their handling
in relation to their value. This is only a minor problem for
individuals: in some countries publicity campaigns are under
way in favour of donating coins to charities or research
institutes. Such initiatives should be encouraged everywhere.

6.6.  On the problem of exchanging modest — or better,
‘reasonable’ — sums, for people who do not have a bank
account, the banking system should make provision free of
charge. If approached properly, the question should not give
rise to serious problems: those who do not have a bank
account are unlikely to hold significant sums. However, the
maximum amount must be such as not to facilitate money
laundering by organised crime; the latter could take advantage
of the opportunity to convert ill-gotten gains through a
number of people going to different bank counters and
claiming that they do not hold an account.

6.6.1. In contrast to the point made above, it has been
noted in some countries that not everyone has a bank (or
postal) account, and that many people still hoard large sums
of money at home. Since compelling individuals to open bank
or postal current or savings accounts is inconceivable, the
problem of distinguishing ‘legitimate’ from fllicit' money
remains: this can be done by using existing money laundering
legislation. In most countries such laws stipulate that the
possession of cash sums over certain limits must be justified
by clearly-identified persons: any exception to this rule would
be to open a door to launderers which the law had already
sought to shut. The Committee urges that this rule be applied
universally.

6.7.  One aspect affecting the practical arrangements for
converting paper and metallic money into euro is the logistical
one; the general public has little knowledge of the volume
of currency involved, the problems of transport, guarding,
protection, distribution, collection and destruction of the
currencies which are no longer in circulation. The central
banks and national banking systems have been seeking for
some time to tackle the difficult problems involved, but the
Committee has the impression that some of them have not yet
been entirely solved. A recommendation of greater diligence
seems out of place, and would run the risk of being unfair to
the professionalism of those dealing with the matter; however,

the Committee thinks it useful to draw attention to the
possibility that practical obstacles arising at the last minute
may make impracticable some of the measures now regarded
as rational and useful.

7. Part I — The Recommendation

7.1.  As stated in the introduction, the information and
considerations contained in the Communication and the Euro
Papers find a logical conclusion in the Recommendation. The
Committee has adopted a similar layout, commenting on the
various documents in the same order, with a view to clarifying
its views and making its viewpoints more comprehensible.

7.2.  Article 1. The recommendations in this article (entitled
‘informing future users) follow the right logic of ‘capillary
penetration’ of information, and the Committee can only
agree, but would draw attention to various reservations and
comments contained in point 3 above. In particular, it
recommends relying mainly on sectoral organisations and
banks, and secondarily on the Member States and their official
institutions, only when this turns out to be indispensable.
Given that the campaigns are aimed at national populations
and categories, there is no obvious need for the European
institutions to be involved. Above all, account should be taken
of what has already been spent overall: even without the data,
one can say with certainty that no communication campaign
has ever involved such high ‘costs per contact’ with such
disappointing results.

7.3.  Article 2 — ‘helping citizens to become accustomed to
the euro’. It is recommended that the Member States ensure,
during the third quarter of 2001 at the latest, that the order of
display of dual prices be inverted: first a highly visible euro
price and then the corresponding price in national currency.
The measure is rational, but one should not have too many
illusions as to its effectiveness in every case: it will be effective
if the consumer already has an account in euro; on the other
hand, if he is using national currency (in cash or in his own
account), he will in any case have to consult the amount given
in that currency. More generally, it is far from certain that this
measure will get consumers into the habit of converting
amounts: only practice will tell. Shrewder consumers will
probably assume this habit, but their ‘weaker’ counterparts
must be able to expect help from suppliers.

7.3.1.  Inthe course of the year 2001, public administrations
and businesses should pay their employees’ wages and salaries
in euro, and pensions should also be paid in euro. This could
lead some of the employees to start holding their bank
accounts in euro — a decision which would in itself be
encouraging in terms of creating a familiarity with the new
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currency. However, the Committee draws attention to one
problem: if, as is probable, only some of the employees
take this decision, cooperation will be necessary between
employers, employees and the banking system to ensure that
the amounts to be credited in euro (for those who already have
euro accounts) and those to be converted into national
currency are identified at the source. Considering the dynamic
of the opening of the accounts — which will certainly not all
be opened at the same time — the continual updating of the
files will be quite a serious administrative burden.

7.3.2.  Television could do much more to familiarise the
general public with the euro than any official publicity
campaign, through game-shows, quizzes etc., provided that
efforts are made — as a matter of urgency — to ensure that
winnings or potential prizes are always expressed in euros
rather than national currency. The same applies to lotteries,
betting and so on. This may seem a trivial point, but the
intention is perfectly serious, and the Committee is convinced
that the matter merits careful consideration.

7.4.  Article 3 — ‘Encouraging economic operators to gain
experience in using the euro’. It is proposed that at the
beginning of the third quarter of 2001, the banking system
should, of its own initiative, transform accounts and means of
payment into euro unless the customer expressly requests
otherwise. Bank statements should show every amount in euro
and equivalent amounts in the national currency unit. This is
intended to anticipate by at least three months the obligatory
transition to the euro — a measure which some of the
customers could view favourably. In addition, part of the
banking sector could draw an advantage from this since it
would dilute the impact of the ‘big bang’ at the end of the year,
provided that conversion programmes already adopted allow
it. However, this does not seem to be the case for all credit
institutions. The Member States should consult the parties
concerned and should at all events avoid making this provision
a coercive one.

7.4.1.  The Committee would also draw attention to the
correlation between the provisions of Article 2 and Article 3:
should wages continue to be paid in national currency to the
end of 2001 — which is probably the case for many firms —
the employee would find himself having to count in two
currencies if his account was obligatorily converted into euro.
The same problem, only the other way round, concerns
employees receiving their wages in euro but who have national
currency accounts. In principle, it would be best for wages to
be paid in euros and accounts to be converted at the same
time. This would not be a straightforward operation, and
would have to be accomplished following consultation with
the interested parties: trade unions, consumers and banks.

7.5.  Article 4 — ‘reducing the flow of transactions to be
converted into euro’. This article is fully endorsed by the

Committee: contracts and the registered capital of new firms
should all be expressed in euro, above all — and indeed
obligatorily — if their validity extends beyond 31 December
2001. Similar measures should be taken with regard to
employment contracts between the social partners. The Com-
mittee has already given a favourable view on the suggestion
to ask customers to deposit in banks in December all the cash
which they do not immediately need ().

7.5.1.  An additional measure, designed to reduce the flow
of operations to be converted into euro, could be the adoption
of a provision which has long been adopted by certain Member
States for other purposes: a ban on paying salaries and
pensions in cash, instead making payments into bank or postal
accounts. Apart from the benefit in terms of conversion into
euro, this would diminish the incentive for robbing people
and banks or post offices and would in addition combat the
problem of undeclared labour. Some voices have been raised
against making such a measure compulsory, although it does
not seem to have caused problems in a range of countries. The
Committee believes that if it is decided not to impose any
obligation, then at least every possible disincentive should put
in the path of paying salaries and pensions in cash.

7.6.  Article 5 — ‘facilitating the cash changeover to the
euro’. The measures provided for in this article have been
commented on in point 6 above. The Committee agrees, but
draws attention to possible obstacles of a logistical nature
(point 6.7), to the need to prevent money laundering
(point 6.6), and to safeguarding against fraud and forgery
(points 5.2 and 6.2). It is worth pointing out in this connection
that replacing cash with fiduciary money (payment cards in
particular) is already being advocated by the commercial
sector, independently of the changeover to the euro: consumers
are specifically asked to use cards each time strikes are called
by cash-in-transit personnel, but reducing cash stocks is in any
case necessary, even under normal conditions.

8. Conclusions

8.1. The Committee agrees that a further multimedia
information campaign, principally via television, is necessary
for the changeover from national currencies to the euro, but it
recommends that this be done in good time, with as little
public expenditure as possible and, above all, with a minimal
contribution from Community funds: in practical terms, each
country is responsible for its own communication policy.

(1) See point 6.4 above.
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8.2.  Similarly, the ‘political’ message on the advantages of
the euro and its benefits for Europe must be left up to national
authorities, who alone can judge whether and how to transmit
the message in the light of their citizens’ feelings.

8.3.  The practical problems arising from the introduction
of the single currency are numerous, but should not be
exaggerated, either in practice or in messages directed to the
public. The general public should help by taking on board the
recommendations: not keeping or changing large sums in
cash, avoiding queues to obtain new cash, opening bank or
postal accounts where they have not yet done so, and using
payment cards whenever possible.

8.4.  The bank and retail sectors will have a key role to play:
banks in changing the currency in which accounts are held

Brussels, 29 March 2001.

and transactions effected and, in logistical terms, storing and
distributing the new currency; and retail outlets in taking
national currency from customers, paying it into banks and,
where necessary, giving change in euros. This raises issues of
prior supply of coins and notes with the ensuing problems of
logistics, security and calculation of interest.

8.5.  The Committee intends to make no comments on this
aspect, realising that it is a matter for the national authorities
and is the subject of delicate negotiations. Logistical problems
must be resolved by those responsible and mindful of the
duration of dual circulation of new and old currency. Here, the
Committee would emphasise that the logistical problems are
all the greater in that the period of dual circulation will be
short.

The President
of the Economic and Social Committee

Goke FRERICHS

Opinion of the Economic and Social Committee on ‘Wage discrimination between men and
women’

(2001/C 155/12)

On 21 September 2000 the Economic and Social Committee, acting under Rule 23(3) of the Rules of
Procedure, decided to draw up an opinion on ‘Wage discrimination between men and women’.

The Section for Employment, Social Affairs and Citizenship, which was responsible for preparing the
Committee’s work on the subject, adopted its opinion on 7 March 2001. The rapporteur was Ms Florio.

At its 380th plenary session (meeting of 28 March 2001), the Economic and Social Committee adopted
the following opinion by 65 votes to eight, with 14 abstentions.

1. Introduction

1.1.  The right to equal pay has been enshrined in Com-
munity legislation since its very beginnings: Article 119 of the
1957 Treaty of Rome requires the Member States to apply the
principle of ‘equal pay for equal work’ for men and women.

1.1.1.  Later, Directive 75/117/EEC on the approximation
of the laws of the Member States relating to the application of
the principle of equal pay for men and women states the need
for ‘equal pay for the same work or for work to which equal
value is attributed’.

1.1.2.  Article 141 of the Amsterdam Treaty amends and
replaces Article 119, and provides the Council with a legal
base for adopting measures to guarantee the principle of equal
treatment.

1.1.3.  Other directives have also helped indirectly to con-
solidate this right within the European Union (1).

() Amongst the most important are Directive 76/207/EEC (Access
to employment, vocational training and promotion, and working
conditions); Directives 79/7[EEC, 86/378/EEC and 96/97[EC (on
social security).
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1.2.  Finally, the adoption by the European Union of a
Charter of Fundamental Rights is a major step towards
European citizenship, and re-launches at supra-national level
the principles which underpin any democratic constitution.
These include the principle of equality between men and
women, enshrined in Article 23 of the Charter: ‘equality
between men and women must be ensured in all areas,
including employment, work and pay’.

1.3.  The principle of equal treatment is also addressed in
the United Nations system, in particular in the Universal
Declaration of Human Rights (1948) ('), the Convention on
the elimination of all forms of discrimination against women
(1979) (3, the Beijing Declaration and Platform for Action
(1995), and the final document adopted by the Special Session
of the General Assembly ‘Beijing +5" held in New York in
June 2000.

1.3.1.  There are several International Labour Organisation
regulations relating to the issue, notably that contained in
Convention No. 100 on Equal Pay (1951), and ratified by the
15 Member States.

1.4.  Community and international legislation thus deems
equal treatment when calculating pay to be a truly fundamental
right.

2. Pay situation

2.1.  Despite the actions and provisions intended to bring
pay rates for female workers genuinely in line with those of
their male colleagues, the gap still remains, and in some areas
even seems to be growing wider. Recent studies have shown
that there is an average 27 % difference between wages paid to
men and women in the Member States of the European Union,
and in some countries it is more than 30 %(3). Even taking
account of certain structural differences in the male/female
labour markets (age, occupation and sector) which cannot be
deemed discriminatory, there is still a 15 % gap.

2.2.  Maleffemale pay differentials have grown in EU
countries, as a result of a number of economic and social

(1) Article 23 of the Universal Declaration of Human Rights.

(?) Article 11 of the Convention on the elimination of all forms of
discrimination against women.

(}) UNJECE 1999 Women and economy in the ECE region
(EJECE/RW.2/2000/2).

factors which vary from country to country. Even a more
accurate analysis, with the three structural elements factored
out (age, occupation, employer’s economic sector) shows that
the discrepancy remains. It should also be noted that the
situation is worse in the higher echelons, where women’s pay
is on average two-thirds that of men (*).

2.3.  The most recent Eurostat statistics, referring to 1995,
show that the average female wage was 72 % of the male wage.
The figures relate in particular to full-time employment in all
production sectors, except for agriculture, education, health,
and personal and administrative services.

2.4, The figures are woefully incomplete, and are difficult
to compare owing to the different male/female job profiles.
Almost a third of the women in full-time employment in 1995
were clerical staff, whilst only 10 % of men were engaged in
similar work. 47 % of men were classed as manual workers,
compared to 18 % of women. On average, female factory
workers receive more equal pay than female office workers
(specific job descriptions), although the position varies from
sector to sector, as some industries have more female workers
than others (e.g. the textiles sector compared with the mechan-
ical engineering industry).

2.5.  Moreover, the Eurostat figures have been superseded
by trends in the world of work over the last few years, and
they do not take into account new sectors such as new
technologies, new job profiles, atypical work, contract work,
part-time, teleworking, etc.

2.6.  According to the Eurostat figures, which refer to the
Member States average, working women are on average
younger than their male colleagues: 44 % are under thirty,
compared to 32 % of men. The difference narrows down to a
negative ratio after the age of thirty, when many women
withdraw — either temporarily or permanently — from the
labour market, essentially to have children and then to look
after them. These choices impact on the return of women to
the workplace, career structure and the number of women in
managerial posts. This has direct implications for average pay
rates, and gender-based pay differentials.

() Employment in Europe, 1998.
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2.7.  Another difference is caused by the male/female wage
structure. As several Commission documents have pointed
out, there are various pay structure factors which can lead to
gender-based pay differentials, including employment by sec-
tor, by type of career and by form of payment (levels, seniority,
training, etc.). Or the difference can be due to the type of work
and the hours worked — especially overtime.

2.8.  This is particularly clear for those working in factories,
where overtime makes up a significant proportion of the wage
and men are very much in the majority; but it can also be seen
in the retail sector in particular, where there is a majority of
women and wages are considerably lower.

2.9.  Neither does the situation improve for women in low-
paid jobs(!), where some three-quarters of the workforce is
made up of women. This is only partly explained by the high
incidence of part-time work (43 %) which is done mostly by
women. Lower wage rates play a significant role for the
remaining percentage, and this is to the detriment of women
in particular.

2.10.  These structural factors and the lack of more specific,
up-to-date statistics make it especially difficult to carry out an
analysis, and consequently to implement any concrete
measures to improve pay equality. One way of achieving a
more accurate analysis would be to compare taxes, allowances,
social security, childcare and care for dependent relatives in
the Member States.

3. Vertical and horizontal discrimination

3.1.  An analysis of the different wage structures shows
there is a close correlation between wage systems, job and
career descriptions in the different sectors, organisation of
work, and vocational training and skills.

3.2. It has been shown that pay discrimination against
female workers is both horizontal and vertical in nature. It is
horizontal to the extent that comparable workers are often
paid differently, with female workers receiving less, mainly
because their tasks and skills are evaluated differently and thus

() Workers who earn less than 60 % of the average wage in their
country. The figures cover people working at least 15 hours per
week (Eurostat figures 1996).

also defined differently; there is vertical discrimination in the
sense that women find it more difficult to get to the higher
rungs of the career-ladder. It should also be noted that — in
some countries in particular — welfare services relating to
childcare and care for elderly relatives are frequently unable to
meet the requirements of a labour market which increasingly
needs to ensure that women can access it freely. From this
perspective, vocational training schemes could provide another
important tool for female workers.

3.3.  Female-dominated sectors of the labour market, such
as the public sector, caring for the elderly and infants, or in the
retail sector, are the least well-paid. Moreover, male-dominated
sectors feature economic benefits, bonuses and incentives
which further increase pay differentials. Women must there-
fore be encouraged to turn to male-dominated sectors provid-
ing good pay prospects.

3.4.  The trend towards a more flexible labour market is not
necessarily negative as long as it does not further penalise
women and men in terms of wages.

4. Pay differentials in the applicant countries of Central
and Eastern Europe

4.1.  The wages gap also exists in the Eastern European
countries, where women earn 20-25 % less than their male
counterparts. Pay differentials in these countries have been
seen to increase over the last few years, largely because of
widespread labour market segregation. The transition to a
market economy, although a necessary and welcome develop-
ment in itself, has worsened socio-economic conditions for
women in some sectors. This is mostly due to the fact that
they used to have access to good education and training, and
to childcare facilities which were often close to the workplace.
The banking sector, which used to be underpaid and female-
dominated, has tended increasingly to exclude women, whilst
raising wages significantly. There is still a high percentage of
women in the public sector, especially in schools and the
health service (2).

5.  Community actions

5.1.  As established by the Luxembourg European Council
in 1997, all pillars of the Employment Guidelines 2000 include

() UNJECE 1999 Women and economy in the ECE region
(E[ECE/RW.2/2000/2).
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gender policies, and the active role of the existing equal
opportunities pillar has been reinforced as a key factor in
boosting employment. The guidelines for the fourth pillar
explicitly call on the Member States to adopt positive measures
to promote equal pay and to prevent wage differentials.

5.2.  One of the objectives of the European Social Fund is
to improve the labour market situation for women, by
assessing career development, access to new professional
opportunities and to managerial posts, and vertical and sectoral
segregation which impacts decisively on income differentials.

5.3.  In October 1998, the Commission presented the
results of its wage structure survey, which confirmed the
existence of wage differentials between men and women, and
identified the causes. Once again, the figures refer to 1995
(1994 for France) and do not include Ireland, Austria or
Portugal. Naturally, it is important to bear in mind the full
range of employment procedures provided for under Treaty
Article 128 (including the Employment Guidelines, Council
Recommendations to the Member States, and the National
Action Plans) which define gender equality as one of the four
pillars, and in which the Member States undertake to enact
concrete measures to promote equality.

5.4.  In 1996, the Commission adopted its Code of Practice
on the implementation of equal pay for work of equal value,
with a view to eliminating any discrimination, particularly
where it is a result of unfair work classification systems or
skills assessments. Whilst the Code does not claim to be
exhaustive or legally binding, it was intended for the social
partners, public and private sector employers, and individ-
uals (1). The Programme relating to the Community framework
strategy on gender equality (2001-2005)(2) should also be
mentioned here.

5.5.  The EU Court of Justice has also dealt with numerous
equal pay cases. This shows both that female workers are
increasingly aware of their wage rights, and that the relevant
legislation needs updating to make it more transparent and
consistent. The social partners should be heavily involved in
adapting it to reflect the changes in the world of work (3). It is
the social partners’ duty to work continually for equality and
against discrimination.

(1) COM(96) 336 final of 17 July 1996.

() OJL17,19.1.2001.

(®) A list of the most important Court rulings is appended to this
opinion (c.f. ‘References’ at the end of the document).

6. Recommendations

6.1. The Committee feels it must make a contribution
towards eliminating any forms of gender inequality, discrimi-
nation and exclusion in the workplace which violate the
principle of equal opportunities for men and women.

6.2.  Although Community legislation does, in theory,
guarantee equal pay, there is still a considerable gap. Moreover,
several previous Committee opinions have indeed expressed
the need for equal opportunities policies to be strengthened (4).

6.3. The Committee believes that new EU and national
government initiatives are needed to address transparency on
male/female pay differentials. The initiatives should comply
with the Amsterdam Treaty, in particular Article 141, and
with Council Directive 2000/78/EC establishing a general
framework for equal treatment in employment and occu-
pation (%), as stated at the special Ministerial Conference on
‘Equal Opportunities and Employment Policy’ (Helsinki, 1999).

6.4.  The lack of up-to-date statistics on pay differentials is
particularly worrying. The Committee therefore calls on the
EU institutions and the Member States to collate reliable
statistics. The statistics must be sorted according to gender,
and offer a sectoral comparison at European, national and
regional level. This will provide an up-to-date framework for
designing ad hoc policies and any adjustment and harmonis-
ation measures which might be required. It is equally important
to promote studies and research into gender pay differentials.

6.5.  Studies should also be conducted to determine which
sectors are particularly male dominated, so that education and
training schemes can be set up to help women enter these
sectors. Moreover, female-dominated sectors also need to be
identified, and measures taken to provide easier access for men
both from the social standpoint, and from the legal standpoint
wherever the law is not applied.

() OJ C 116, 20.4.2001 and OJ C 123, 25.4.2001.

(®) Council Directive 2000/78/EC of 27 November 2000 establishing
a general framework for equal treatment in employment and
occupation, OJ L 303, 2.12.2000, pp. 16-22.



29.5.2001

Official Journal of the European Communities

C155/69

6.6.  The Committee considers that the Commission should
undertake an examination of how the 1975 Directive and
judgments of the European Court of Justice have been
implemented in the Member States. On the basis of this
examination, discussions should take place on the necessity
for a revision of existing EU legislation to take account of the
new labour market situation.

6.7.  The Committee believes that the Commission should
create a permanent Observatory within the DG for Employ-
ment and Social Affairs to look into pay issues, including those
connected with equal pay for men and women, and to
monitor, analyse and compare statistics relating to the different
situations in the EU Member States (ETUC, UNICE, Eurostat).
The Observatory’s duties should include the establishment of
common criteria for a nomenclature setting out the various
components of pay and analysis of changes in the labour
market, with particular reference to new technology sectors,
atypical work, and so on. It should also be noted that the
Swedish presidency has committed itself to an equal pay
project for men and women.

6.8.  Itis important that the data collected and, in particular,
examples of good practice in the Member States, should be
published.

Brussels, 28 March 2001.

6.9.  The Committee feels it is essential that the Commission
should consult the social partners upstream, in order to
provide greater clarity in new Community legislation and
measures which are better suited to new labour market
conditions.

6.10.  Moreover, as provided for in the Employment Guide-
lines 2000, the Member States would do well to consider
including in their national action plans specific actions and
instruments to make it easier for women to enter the labour
market. They should also take a stand on the measures needed
to combat wage discrimination.

6.11.  The Committee hopes the ‘Code of Practice on the
implementation of equal pay for work of equal value’ will
receive the widest possible uptake by the social partners and
the relevant agencies at all levels, and that the social partners
and the Commission will produce an updated evaluation of
new types of employment and the organisation of the labour
market in general.

6.12.  With reference to the applicant countries of Central
and Eastern Europe, the Committee feels that women’s policies
should be an integral part of the Community acquis they must
take on board.

The President
of the Economic and Social Committee

Goke FRERICHS
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APPENDIX

to the Opinion of the Economic and Social Committee

Defeated amendment

During the debate, the following amendment, which received more than 25 % of the votes cast, was defeated.

Point 6.7
Replace with the following:

‘Both the European Commission and the European Foundation for the Improvement of Living and Working
Conditions devote considerable resources to the monitoring of equal pay developments and the implementation of
equal pay legislation. These existing structures should continue to analyse developments concerning equal pay. It
should also be noted that the Swedish Presidency has committed itself to an equal pay project for men and women.’

Reason

Self-evident

Result of the vote

For: 37, against: 46, abstentions: 2.
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Opinion of the Economic and Social Committee on the ‘Proposal for a Council Regulation

derogating from certain provisions of Council Regulation (EC) No. 2792/1999 laying down the

detailed rules and arrangements regarding Community structural assistance in the fisheries
sector’

(2001/C 155/13)

On 21 February 2001 the Council decided to consult the Economic and Social Committee, under
Articles 37 and 262 of the Treaty establishing the European Community, on the above-mentioned

proposal.

The Committee decided to appoint Mr Muiiiz Guardado as rapporteur-general for its opinion.

At its 380th plenary session (meeting of 29 March 2001), the Economic and Social Committee

unanimously adopted the following opinion.

1. The Committee approves the Commission proposal.

2. Under Article 16(1)(b) of Council Regulation (EC)
No 2792/1999, compensation for temporary cessation of
fishing activities is granted for a maximum period of six
months (renewable for a further six months if the Commission
approves a conversion plan) following the expiry of a fisheries
agreement.

3. By way of exception, the Commission now proposes
that the Community fleet affected by the fisheries agreement
with Morocco should receive aid beyond the initial 12 month
period. It proposes that aid should continue to be granted until

Brussels, 29 March 2001.

30 June 2001 and that, to this end, the FIFG contribution
should be allowed to exceed the threshold laid down in
Article 16(3) of the Regulation.

4. The Committee considers that the European Union
should persist with the negotiations until it reaches a viable
agreement with Morocco (this is the first time that signature
has not been possible). At all events, the conversion and
redeployment process must begin without delay, in both
Community and third-country fishing areas.

The absence of a fisheries agreement affects not only ship-
owners and fishermen, but also a host of related activities. It
must be borne in mind that for each fisherman at sea, there
are five to seven related jobs on land.

The President
of the Economic and Social Committee

Goke FRERICHS
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Opinion of the Economic and Social Committee on the ‘Proposal for a Council Regulation on the

implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty and

amending Regulations (EEC) No 1017/68, (EEC) No 2988/74, (EEC) No 4056/86 and (EEC)
No 3975/87 (“Regulation implementing Articles 81 and 82 of the Treaty”)’

(2001/C 155/14)

On 17 October 2000, the Council decided to consult the Economic and Social Committee, under
Article 262 of the Treaty establishing the European Community, on the above-mentioned proposal.

The Section for the Single Market, Production and Consumption, which was responsible for preparing
the Committee’s work on the subject, adopted its opinion on 14 March 2001. The rapporteur was
Mr Bagliano.

At its 380th plenary session (meeting of 29 March 2001), the Economic and Social Committee adopted

the following opinion with 83 votes in favour and one abstention.

1. Introduction

1.1.  In April 1999, the Commission published a White
Paper on the ‘Modernisation of the rules implementing
Articles 81 and 82 of the EC Treaty’ (1), setting out the reasons
for a radical reform. It went on to initiate a broad debate, in
which all the interested parties — companies, associations,
jurists, economists, lawyers, members of the judiciary and
national governments — were offered an opportunity to
express their views, both positive and negative, to make
proposals, and to look further into the issues at stake.

1.2, Brief summary

1.2.1.  The reform does away with the compulsory notifi-
cation of restrictive agreements [prohibited under
Article 81(1)], which was necessary (under paragraph 3 of the
same Article) in order to secure exemption from the prohi-
bition (paragraph 1). At present, this procedure is managed
by the Commission, which has exclusive power to grant
exemptions (the current system is therefore known as the
‘exemption system’). The Commission is thus giving up its
exclusive power to grant exemptions [under Article 81(3)], in
order to give more time and resources to the most serious
problems, namely large monopolies and international cartels.

1.2.2.  The Commission will be decentralising the whole
Article 81 system (i.e. including paragraph 3, with no compul-
sory notification) to the national competition authorities and
courts, which may intervene only ex-post, in the event of a
dispute.

(1) COM(1999) 101 final — OJ C 132, 12.5.1999.

1.2.3. It will be up to companies to interpret Article 81
(including paragraph 3) in order to assess the legitimacy of
their agreements.

1.2.4. The Commission:

— will retain a guiding and monitoring role, not least
through its notices, regulations, and decisions on specific
cases, and

— will have responsibility for coordinating the national
competition authorities, with the understanding that all
parties (authorities and courts) will have to cooperate.

1.3.  The Committee opinion on the White Paper

1.3.1.  The Economic and Social Committee was consulted
by the Commission, under Article 262 of the Treaty estab-
lishing the European Community, and adopted an opinion
almost unanimously (only two abstentions) (2 on 8 December
1999. The Committee opinion defined the White Paper reform
of the system for applying Articles 81 and 82 as ‘courageous
and ground-breaking’.

1.3.2.  However, while stating that the reform was ‘both
justified and valid’, the Committee also stressed the ‘difficulties
and dangers’ that only a ‘programme of preliminary and
accompanying measures’ could overcome. The opinion defined
these measures as essential and necessary.

1.3.3.  The opinion was welcomed for its essentially positive
and constructive approach, and the ideas and suggestions it
raised were referred to in numerous fora.

(2) 0] C 51, 23.2.2000, p. 55.
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1.3.4.  The Committee’s main concerns were:

— legal certainty (paragraph 2.3.6 contains a number of
important practical suggestions and proposals),

— the right to a defence (2.3.5.7),
— uniformity of interpretation (2.3.5.10),
— the precedence of Community law (1.5.5),

— preservation of the unity and coherence of the system
(2.3.5),

— insufficient measures to prevent forum shopping
(2.3.2.8),

— and the need to involve the national authorities and
courts in the debate (2.3.2 and 2.3.3).

2.  Comments

2.1.  The Regulation proposed by the Commission is a first
step in the right direction as regards implementing the reform.
The Committee obviously supports the Commission in this
bold and innovative undertaking.

2.2. It should however be stated at the outset that although
the Commission’s proposal contains the basic principles
underpinning the reform, it does not provide a complete
legislative framework and no proper and effective global
assessment can therefore be made. Certain major elements of
the reform are missing. The text of the articles and the
Explanatory Memorandum contain numerous references to
future Commission documents (regulations, notices, guidelines
etc.) on key aspects, but without providing sufficient indication
of content, criteria, limits or time-scales.

2.3, Asregards the Committee’s concerns (see 1.3.4 above),
the proposal does not take into account certain basic obser-
vations made by the Committee, in particular regarding legal
certainty (points 2.3.6.3 to 2.3.6.8 of the 1999 opinion) and
the need to preserve the unity of the Community competition
system (see the 13 subparagraphs in point 2.3.5 of the 1999
opinion).

2.4, Moreover, the proposal

— neither contains nor makes provision for any of the
accompanying measures that the Committee believes to
be an essential preliminary step (see point 3 — Con-
clusions of the 1999 opinion);

— does not provide for the additional measures that are
made necessary by the rules stipulated in the proposal
itself (for instance, notices on the burden of proof and on
the law applicable).

2.5.  The Committee nevertheless welcomes the Com-
mission’s work to date following the wide-ranging debate on
the White Paper, and in particular welcomes this initial
legislative initiative.

2.6.  Article 1 states the principle of the direct applicability
of Articles 81 and 82 — ‘no prior decision to that effect being
required’ — and as such defines the reform, i.e. the transition
from the notification and authorisation system to the directly
applicable exception system.

2.6.1.  Article 3 — Relationship between Articles 81 and 82
and national competition laws — is clear and remarkably bold
in its concision and brevity, and it should remove one of the
main causes for concern.

2.6.2.  In its opinion of December 1999 (1), the Committee
highlighted the importance of this issue, which ‘cannot fall
solely to the discretion of the [national] courts and authorities
responsible’ (point 2.3.5.12). Article 83 of the Treaty of Rome
— in other words, from the EU’s inception — explicitly
includes among the ‘appropriate regulations or directives to
give effect to the principles set out in Articles 81 and 82’
[Article 83(1)] those designed ‘to determine the relationship
between national laws’ and Community law [Article 83(2)(e)].

2.6.3.  The Committee agrees that mandatory application of
Community law (provided for under Article 3) — when the
facts or practices ‘may affect trade between Member States’ —
is the most appropriate response to concerns about the
renationalisation of competition rules. Once the regulation
enters into force, however, the importance of this rule will
require the immediate adoption of an interpretive notice to
clarify when trade is affected.

2.7.  Under Article 2, the burden of proof is shared between
the prosecution [infringement of Article 81(1)] and the defence
[fulfilment of the conditions set out in Article 81(3)].

() 0] C 51, 23.2.2000, p. 55.
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2.7.1.  However, to enable this principle to be applied, the
Commission must provide further guidelines regarding the
real content of Article 81(1) and (3), because, as the Com-
mission itself accepts in the White Paper (points 56 and
57) there have been various interpretations (by both the
Commission and the Court of Justice) of the relationship
between Article 81(1) and Article 81(3).

2.8.  Commission powers

2.8.1.  In some detail (albeit quite inadequate), Article 4(2)
(Chapter II — powers) grants the Commission the specific
power to determine, by regulation, the ‘types of agreements,
decisions of associations of undertakings and concerted prac-
tices ... which must be registered’. The types of agreement, the
‘procedures for such registration and the penalties applicable’
are also to be determined by a specific regulation (see also
Article 34(a) of the regulation).

2.8.1.1.  This compulsory registration certainly constitutes
a novel element, and at first sight would appear to be in
contradiction with the ending of notification (which is crucial
to the reform). Since the idea of the reform is to reduce,
remove and simplify red tape, the potential administrative cost
and burden should not be underestimated. It will obviously be
necessary to avoid overlaps in those cases where Member
States already have registers.

2.8.1.2.  The Commission considers such registration to be
‘expedient, in order to improve transparency’ (10th recital),
although it ‘shall confer no entitlement on the (...) undertak-
ings’. With no knowledge of the future regulation, a provision
introducing an obligation (with penalties for non-compliance)
without any corresponding right seems on the face of it
unacceptable. Admittedly, Article 4(2) does begin with the
words ‘The Commission may’, but even if this is strictly
speaking only a potential provision, a Council regulation
couched in such terms would nevertheless hand the Com-
mission almost unlimited powers (including penalties). With
no knowledge of the implementing provisions that the Com-
mission will adopt in order to exercise this power, it is
impossible and would be irresponsible to attempt a conclusive
assessment.

2.8.2.  The powers attributed to the Commission also
include that of imposing ‘any obligations necessary, including
remedies of a structural nature’ [Article 7(1)], in order to bring
an identified infringement to an end.

2.8.2.1.  Although the relevant recital (11) adds nothing in
this respect, the commentary on this article in the Explanatory

Memorandum that precedes the text of the regulation is quite
clear: ‘Structural remedies can be necessary in order to bring
an infringement effectively to an end. This may in particular
be the case with regard to cooperation agreements and abuses
of a dominant position, where divestiture of certain assets may
be necessary’.

2.8.2.2.  The White Paper made no reference to such a
remedy. If it is designed to address existing situations, it seems
completely incompatible with the machinery and the spirit of
both existing Community competition law and the planned
reform, and would introduce a new policy instrument without
sufficient preliminary debate or the necessary clarifications
from the Commission.

2.8.2.3.  In this respect, the Committee would stress that
structural remedies are by their very nature extremely costly
— both economically and socially — difficult to implement,
and often of uncertain and limited success regarding competi-
tiveness and overall economic efficiency. The experience
acquired by the Commission and economic and social oper-
ators in the application of the merger control rules has clearly
demonstrated that proper preventive procedures are the best
means of solving structural competition problems. For these
reasons, the White Paper (point 79) stated that it would be
‘desirable to maintain the prior authorisation requirement for
partial-function production joint ventures’. In its opinion of
December 1999 (points 2.3.6.3 to 2.6.3.7), the Committee
hoped that the prior authorisation system would be extended
to other cases as well.

The Regulation makes no provisions on this matter. The
Commission makes just one reference — and then only to
partial-function production joint ventures — in the last
sentence of the Explanatory Memorandum’s brief first section,
postponing the issue to be dealt with ‘in the context of
forthcoming reflections on the revision of that regulation’ (on
mergers).

2.8.2.4.  Experience in implementing Community compe-
tition rules over the last forty years has shown that — aside
from the application of the merger Regulation — a number of
extremely important initiatives have been judged by the
interested parties to be unfeasible in the absence of formal or
informal authorisation from the Commission. In point 2.3.6.9
of its 1999 opinion, the Committee stated that ‘in any event,
it must be made clear and a guarantee given that the abolition
of the prior notification system shall not in any way prevent
— but rather should encourage — prior dialogue between the
companies, the Commission and the national authorities,
should the companies so wish. Obviously, this dialogue will
not replace the "decision’ or offer legal certainty, but it could
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provide an indispensable, preliminary, informal and non-
binding indication for important cases, and as such could
become a routine means of operating in mutual trust and
openness’. The Commission itself, when commenting on
Article 4 (Powers of the Commission) admits that ‘in the new
system (...) undertakings must, as a general rule, assess for
themselves whether their behaviour complies with the law’.
(fourth paragraph of comments on Article 4).

2.8.2.5.  Whilst the ‘general rule’ will obviously remain so,
the concept of the ‘reasoned opinion’, appears to give proper
recognition to company rights, although it is only mentioned
in the Explanatory Memorandum (at the end of section II) in
the following terms:

‘Finally, the Commission will remain open to discuss
specific cases with the undertakings where appropriate. In
particular, it will provide guidance regarding agreements,
decisions or concerted practices that raise an unresolved,
genuinely new question of interpretation. To that effect,
the Commission will publish a notice in which it will set
out the conditions under which it may issue reasoned
opinions. Any such system of opinions must not, however,
lead to companies being entitled to obtain an opinion, as
this would reintroduce a kind of notification system.’

The end of point 3 (last indent) of the Impact Assessment
Form is possibly more precise inasmuch as it makes reference
to ‘rare cases’ that ‘raise new or unresolved questions’. The
Commission must at all events be ready to give an opinion not
only in rare cases, but also in the event of major investments
and major or irreversible structural changes.

2.8.3.  Chapter III assigns a number of other powers to the
Commission which, by means of decisions, thus retains a
highly effective practical role:

— in bringing infringements to an end [Article 7(1)];

— in ordering interim measures [Article 8(1)];

— in cases where undertakings offer commitments ‘such as
to meet the Commission’s objections’, the Commission
may make such commitments binding [Article 9(1)];

— where appropriate, the Commission may reopen proceed-
ings by means of a decision [Article 9(3)];

— in establishing whether Article 81 (and Article 82) is
inapplicable to a particular agreement (Article 10).

2.8.3.1.  On the subject of Article 10, the legal certainty
offered to companies would be significantly greater if the
Commission were to decide that Article 81 can be inapplicable
not only for reasons of public interest but also when this is in
the legitimate interest of the companies concerned, particularly
in the event of major investments or structural changes.

2.8.3.2.  The Commission may deploy the wide-ranging
practical powers provided by Article 7 ‘acting on a complaint
or on its own initiative’ [Article 7(1) and Article 10(1)], and
may adopt interim measures ‘in cases of urgency’ [Article 8(1)].
Further hypotheses should be added, along the lines proposed
in point 2.8.3.1.

2.8.4. In its opinion on the White Paper, the Committee
approved the guiding and monitoring role which the Com-
mission should also retain in a decentralised system, with a
view to ensuring the uniform application of Community
competition law and providing companies with legal certainty.
The Committee therefore believes that further clarification is
needed to give a clearer understanding of the powers of the
Commission.

2.8.5.  For both the adoption of decisions (Chapter III) and
the conduct of investigations (Chapter V), the proposal accords
the Commission more wide-ranging and stronger powers than
at present, stating that:

‘The detection of infringements of the competition rules is
growing ever more difficult, and, in order to protect
competition effectively, the Commission’s powers of inves-
tigation need to be supplemented’ (21st recital).

In particular, this concerns:

— the conduct of inquiries into sectors of the economy
(Article 17);

— requests for information (Article 18);
— the taking of statements (Article 19);

— the conduct of inspections (Article 20).

Here too, the Committee thinks that the Regulation should
clearly spell out the limits of these powers.

2.8.5.1. The Committee has taken due note of the
29th recital, which states that ‘In accordance with the principles
of subsidiarity and proportionality as set out in Article 5 of
the Treaty, this Regulation confines itself to the minimum
required in order to achieve its objective, which is to allow the
Community competition rules to be applied effectively, and
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does not go beyond what is necessary for that purpose.
However, the Committee is firmly convinced that this principle
should be binding not only in theory. For this reason, it calls
on the Commission to give it practical application in the many
executive acts it is to adopt when implementing this radical
reform regulation.

2.9. Block exemptions

In its opinion of December 1999 the Committee ‘accepts the
role given by the White Paper to interpretative notices and
block exemption regulations’ (2.3.4.1), which the Commission
reserved the right to adopt ‘in order to enable it to adapt and
clarify the legislative framework’ (9th recital), also in the new
decentralised system. These Community regulations create ‘safe
harbours for defined categories of agreements’ [Explanatory
Memorandum, first paragraph of 2.C.2(b)].

2.9.1.  The Commission also states in the Explanatory
Memorandum (fifth paragraph of 2.C.3): ‘In the field of
Community competition law, companies’ task of assessing
their behaviour is facilitated by block exemptions and Com-
mission notices and guidelines clarifying the application of the
rules. As a complementary element of the current reform, the
Commission commits itself to an even greater effort in this
area. Article 28 of the proposed Regulation confers on the
Commission a general power to adopt block exemption rules.
This power will ensure that it is in a position to react with
sufficient speed to new developments and changing market
conditions.’

2.9.2.  This general power gives the Commission an instru-
ment with which it can simplify procedures and improve
transparency, as well as shape and direct Community compe-
tition policy in the new, decentralised system. The Committee
supports this proposal, but stresses that this ‘general power’
should be subject to certain conditions.

2.10. Cooperation with national authorities and courts

2.10.1.  Chapter IV of the Regulation is crucial to the new
system because it concerns cooperation:

—  between the Commission and the competition authorities
of the Member States, and

—  between the Commission and the courts of the Member
States.

2.10.1.1.  Article 11(1) provides for ‘close cooperation’ with
the competition authorities of the Member States so as to
establish a network that will form the essential infrastructure
for exchanging information and providing assistance. This
principle of a network, of information and consultation
mechanisms, of transferring files and even cases, is certainly a
move in the right direction, but it should be complemented by
the principle of protecting the rights of those affected by the
new, decentralised system (businesses and consumers).

2.10.1.2.  The Explanatory Memorandum (comments on
Article 11, first paragraph) explicitly states that:

‘... the detailed rules will be laid down in an implementing
Commission regulation in accordance with Article 34
and in a notice on cooperation between competition
authorities’.

This clarification goes only some of the way towards addressing
the ESC’s comment that while these mechanisms for cooper-
ation between the Commission and the national authorities
(vertical cooperation) are to be welcomed, nothing is said
about cooperation between the national authorities themselves
(horizontal cooperation), which is just as essential and requires
clear and binding rules. Article 13 provides for a (partial)
cooperation mechanism between the national authorities (right
to suspend proceedings if the same case has been dealt with
by another authority), but this is optional. Article 11 seems to
be more binding than Article 13, and than Article 12.

2.10.1.3.  Article 11 should determine the system of
responsibilities and the assignment of cases, as provided under
Article 5. Individual cases can be assigned to a national
authority if the restriction on competition principally affects
that particular Member State. The Commission may also
decide, on the basis of specific criteria, which national authority
should be responsible for assessing an agreement that has an
impact on competition. It is important to ensure that powers
and responsibilities are not confused within the network but
are clearly determined and understood by companies. The aim
is to create an instrument that can ensure — in combination
with other instruments and mechanisms — the uniform
application of Community competition law in a network of
competition authorities.

2.10.2.  Cooperation with national courts certainly raises
awkward questions that are in any case difficult to regulate
with binding provisions. Article 15 is virtually optional (for
both national courts and the Commission), with the exception
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of point 2, which provides an essentially ‘binding’, though not
categorical, requirement that:

‘Courts of the Member States shall send the Commission
copies of any judgements applying Article 81 or Article 82
of the Treaty within one month of the date on which the
judgement is delivered.’

2.10.2.1.  The Commission [Article 15(3)] may also ask the
national courts to transmit to it ‘any documents necessary’. In
addition, it may submit observations and have itself represent-
ed. However, nothing is said in this article about the rights of
the businesses concerned (to be informed of their rights, raise
objections, etc.).

2.10.2.2.  In cases where Community competition law
applies and a complaint has been brought before a court, the
parties should have the right to request the opinion of a
validating competition authority. The submission of obser-
vations for reasons of the public interest [Article 15(3)] is not
enough. Only the right of parties to the opinion of the
validating competition authorities will confirm the jurisdiction
of those authorities over the markets concerned and ensure
Community competition law is applied in legal proceedings.
This would significantly reduce the risk of contradictory
decisions by national courts.

2.10.3.  Cooperation between the Commission and the
competition authorities of the Member States, and cooperation
between the Commission and the national courts, was
addressed in two notices which appeared in 1996 and 1993.

2.10.3.1.  In its opinion(!) on the more recent of these
notices (1996), the Committee concluded:

‘The notice is undoubtedly well intentioned. It has been
under discussion for many years. The result, however,
seems inadequate and unconvincing, its only likely benefit
being to improve relations between the Commission and
national authorities, and it is to be hoped that the speed of
the procedure will improve rather than worsen. An efficient
and workable decentralisation would require more incisive
action, such as:

— arevision of Regulation (EEC) No 17/62; and

— harmonisation of national competition law, with the
early adoption of procedural rules’.

(") CES 1510/96 of 19.12.1996, point 11, O] C 75, 10.3.1997,
p- 22.

2.10.4.  Things are moving in the direction the Committee
had hoped for, except however with respect to aligning
national competition legislation with Community competition
legislation. In its Explanatory Memorandum [second paragraph
of 2.C.2(a)], the Commission recognises that although ‘several
national systems of competition law have been modelled on
Articles 81 and 82 ... no formal harmonisation is in place, and
differences remain both in law and practice’ and that ‘such
differences lead to different treatment of agreements and
practices that affect trade between Member States’. But it also
believes that Article 3 ‘ensures in a simple and effective way
that all transactions with a cross-border effect are subject to a
single body of law’.

2.10.5.  The importance of procedural provisions cannot be
ignored, however, and the Committee cannot support the
Commission’s position on this matter. The last paragraph of
point 3 of the Explanatory Memorandum reads:

‘Thus, the proposal does not purport to harmonise national
procedural law, except that it grants the Commission and
the national competition authorities the power to make
submissions on their own initiative.

2.10.6.  The Committee can only reiterate its concern that
consistent application of the principles, which all parties agreed
on, will be compromised owing to the wide discrepancies in
practice between the Member States. Procedures (or, at least,
administrative procedures) should to a certain extent reflect
the unity of the principles. In this regard the Committee would
also recommend that the Commission bear in mind that
Article 83 of the Treaty also provides for directives to be used
as an instrument ‘to give effect to the principles set out in
Articles 81 and 82'. A directive is a more flexible instrument
because it generally offers the choice of different options
and allows a suitable period of time for provisions to be
implemented. It is thus an instrument which can be adopted
in order to start taking practical legislative steps — albeit only
prospective ones — to harmonise complex fields such as
procedures.

2.11. Advisory Committee

2.11.1.  Article 14 makes the Advisory Committee pivotal
to the cooperation mechanism (Chapter IV) and strengthens
its role by providing for both a written procedure and the
option of discussing cases being dealt with by the national
authorities. In its opinion on the White Paper, the Economic
and Social Committee expressed its full approval of the
Advisory Committee’s strengthened role with a view to
‘coordinating the decisions of the Commission and the compe-
tition authorities’ (point 1.5.4.2).
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2.11.2.  However, the Committee considers that the Advis-
ory Committee’s role would still be inadequate in the regulatory
framework provided by the new Council Regulation. It hopes
that the Advisory Committee’s opinions will be publicised
more widely and promptly, and that its remit will be broadened
to include notices and guidelines and perhaps also regulations,
while avoiding procedural red tape or delays.

2.12. Rights of defence

2.12.1.  Article 26(1) only partly satisfies concerns about
rights of defence. Thus ‘the Commission shall give the
undertakings or associations of undertakings which are the
subject of the proceedings the opportunity of being heard on
the matters to which the Commission has taken objection’, but
this is limited to decisions related to finding and terminating
infringements (Article 7) and interim measures (Article 8), as
well as fines (Article 22) and penalty payments (Article 23).
Article 26(2) also refers back to these articles, although it is
worded in general terms: ‘The rights of defence of the parties
concerned shall be fully respected in the proceedings.’

2.12.2.  The Committee believes that this principle — which
in essence is a guarantee of cross examination — is a general
principle and should therefore be given explicit recognition of
a general nature in the regulation.

2.12.3.  This guarantee should also be offered in national
proceedings associated with Community proceedings. For
instance, before proceedings are suspended or transferred from
one authority to another, undertakings must at least be heard
and they must have an opportunity to express their own views
on the suspension or transfer.

2.13. Decentralisation, coherence of legal proceedings and appeal
procedures

2.13.1.  Appeals pose another basic problem, because in a
decentralised system without a single appeal authority it is
difficult to guarantee not only the right of defence, but also
coherent and consistent application of Community compe-
tition rules across the EU. The Commission’s powers under its
close cooperation with national authorities and courts are
definitely not great enough to reach this objective.

2.13.2.  Inits 1999 opinion on the White Paper (2.3.5.11),
the Committee stressed that to give the best guarantees of
consistent decisions and evaluations and a unified system, the
instrument should be based on a Community appeal system.
The Commission’s powers of coordination (including that of
issuing opinions) and management, and the power to refer a
matter to the Court of Justice, are not sufficient to resolve
these issues.

2.13.3.  The Committee appreciates the complexity and
difficulty of this problem in relation to both Community and
national law, but it believes that, given the far-reaching nature
of this reform decentralising the application of the competition
rules, the issue must be addressed. What is needed is a
‘legislative perspective’ which, over the medium to long term,
also considers further revisions of the Treaty. In the meantime,
and partly by means of small steps, the Community legislator
must seek and find appropriate solutions which are consistent
with the spirit and purpose of the reform.

2.13.4.  Naturally, any Community appeal system would
have to have appropriate parameters and, in principle, concern
national decisions taken at the highest level. The body
responsible for appeals should be the Court of Justice, or the
Court of First Instance, subject to the necessary changes to
their respective remits.

2.14.  The current authority of the Court of Justice to give a
preliminary ruling is considerable, but not sufficient. With
decentralisation, many cases which previously went before the
Court of First Instance (because the decision had been taken
by the Commission) may now only be contested before the
national authorities (as the decision will have been taken by
those authorities); it is inconceivable that problems arising,
including matters of substance, could be settled solely through
preliminary rulings.

2.14.1.  Article 32 of the new regulation simply proposes
review by the Court of Justice using the exact text of Article 17
of Regulation 17/62. Substantive review by the Court of Justice
thus remains limited to ‘decisions whereby the Commission
has fixed a fine or periodic penalty payment.

2.14.2.  The question of establishing a European appeal
level is unavoidable; it is in any case imperative to address the
issue of the necessary adjustments in the Court of Justice’s
remit.
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3. Conclusion

3.1.  The Committee wholeheartedly supports the reform of
the system for applying competition rules. This initial legislat-
ive instrument establishes essential machinery, and the Com-
mittee appreciates the clear and bold wording used.

3.2.  However, in view of the complexity of the topic, and
also in order to match the laudable commitment shown by the

Brussels, 29 March 2001.

Commission, the Committee cannot hide the fact that it would
have liked further clarifications and information, in the
form of official accompanying measures, as stated in its
December 1999 opinion.

3.3.  The Committee will follow the Commission’s future
work with keen interest, particularly as regards the important
additional measures announced. The Committee promises to
offer the Commission its usual constructive collaboration.

The President
of the Economic and Social Committee

Goke FRERICHS

Opinion of the Economic and Social Committee on the ‘Proposal for a Council Regulation on the
Community patent’

(2001/C 155/15)

On 7 September 2000 the Council decided to consult the Economic and Social Committee, under
Article 262 of the Treaty establishing the European Community, on the above-mentioned proposal.

The Section for the Single Market, Production and Consumption, which was responsible for preparing
the Committee’s work on the subject, adopted its Opinion on 14 March 2001. The rapporteur was

Mr Simpson.

At its 380th plenary session (meeting of 29 March 2001) the Economic and Social Committee adopted
the following Opinion by 77 votes to 22 and with eight abstentions:

1. Summary and recommendations

1.1.  The Committee welcomes and supports the initiative
of the Commission in proposing a Regulation to facilitate the
establishing of a Community patent.

1.2.  The Committee endorses the proposal that the Com-
munity should become a member of the Munich Convention
as a method of introducing the Community patent.

1.3.  The Committee hopes that the European Patent Organ-
isation will welcome this proposal and co-operate on its
implementation and thus provide extra encouragement of
innovation and research in the European Community.

1.4, The Committee agrees that there are strong and valid
reasons to introduce the Community patent by way of an
appropriate Regulation.

1.5.  The Committee accepts that the proposal to use
the procedures of the European Patent Office to register a
Community patent is both logical and simpler than any
proposal for a parallel system.

1.6.  The Committee believes that it is a crucial feature of
the proposal for a Community patent application procedure
that it should co-exist readily with the existing arrangements
for national and European patent application procedures.

1.7.  The Committee regards the prospect of lower cost for
a Community patent as a crucial requirement of the proposed
system. The Commission proposal offers the prospect that the
cost of a Community patent might be considerably lower than
those incurred when a European patent is registered for several
countries within the Community.
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1.8.  After consideration of other options, the Committee
supports the recommendation of the Commission that the
Community patent would require to be registered in full in
one of the three procedural languages and that the claims
should be translated into the other two.

1.8.1. The Committee considers that the Commission
should accept arrangements that an application for a Com-
munity patent could be presented in the language of the
applicant and should be translated into one of the three
procedural languages without additional cost to the applicant.

1.9. The Committee recommends that when a patent is
unknowingly infringed, because it is not available directly in
the language of the infringer, this should only be acceptable as
a defence when the infringer shows that he could not
reasonably and easily have had this information. Decisions on
these issues would fall within the competence of the Com-
munity Intellectual Property Court.

1.10.  For the effective operation of a Community patent,
the legal mechanisms at each stage should be clearly defined
and widely understood. The Committee expects further consul-
tation on these issues to test their acceptability to those who
have the main professional interest in their functioning.

1.11.  The Committee considers that, if a Community patent
is to operate effectively and efficiently, a Community-wide
form of legal jurisdiction should be established and would
support the proposal to establish a Community Intellectual
Property Court on the lines proposed by the Commission with
the proviso that the functions of First Instance are carried out
in existing national tribunals operating in the capacity of a
Community Court of First Instance (in the country where the
defendant is domiciled or where the breach has taken place).

1.12.  The Committee believes that the Commission should
make proposals, at this stage, to ensure that a Community
Intellectual Property Court would be accessible and affordable
to smaller businesses. It would be unacceptable if the Com-
munity Court was in reality, because of cost, access and ‘right
of audience’, effectively not available to SMEs or small research
organisations.

1.13.  When the Commission publishes proposals for the
functioning of the Community Court, the Committee expects
that they will be designed to ensure that judgements are
applied uniformly across the Community and avoid the
potential inconsistencies of the present nationally based Euro-
pean Patent procedures.

2. Introduction

2.1.  The merits and value of a patent procedure which
facilitates the uniform application and enforcement of patent
rights across the whole of the European Union are not in
doubt. A mechanism to offer enforceable rights in the whole
territory of the Community is a logical and necessary part of
the creation of a genuine Single Market. As later sections of
this Opinion will demonstrate, the Committee regards the
successful conclusion of an agreement on the early introduc-
tion of a unitary Community patent as both necessary and
urgent.

2.2.  The Committee endorses the main thrust of the
proposal from the Commission and commends the prep-
aration of a timetable for its expeditious implementation, if
possible before mid-2002.

2.3. It is already possible to be covered throughout the
European Union by a centrally issued European patent, albeit
one which is converted into a set of national patents in each
Member State. However, a new industrial property right,
applied without borders across the European Union is a
necessary method of helping to ensure the free movement of
goods that are protected by patents across national borders.

2.4, A unitary Community patent is a useful step in the
creation of a genuine Single Market. For businesses, this will
encourage innovation and research and development, enhance
access to markets, and give increased legal certainty. The
expectation is that, over time, this will encourage the filing of
a larger number of patents and reduce the deficit in filing
numbers between the USA and Europe.

2.5.  The earliest discussion of the merits of a patent with
Community-wide application (a Community patent) can be
found in the 1960’s. Several initiatives have been taken at
various dates but none have produced a proposal which
has been formally approved and implemented within the
Community.

2.6.  More recently, the urgent need to create a Community
patent was formally restated by the European Commission (1)
and endorsed by the European Council(?). Reflecting the
political thrust of the Lisbon European Council, these state-
ments of intent now need to be implemented as quickly as
possible. A successful conclusion is even more significant
because of the rapid evolution of the capacity and use of new
forms of information technology.

() COM(1999) 42 final, 5 February 1999.
(3) European Council conclusions, Lisbon, 23 March 2000.
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2.7. The Committee considered the role of a Community
patent in an Opinion(!) adopted in February 1998. The
rapporteur was Mr Bernabei. That Opinion responded to a
Green Paper by the Commission on the merits of a Community
patent and the way in which the existing patent system in
Europe was functioning (3).

2.8.  InMay 2000, the Committee commented on ‘the need
for the procedures required to establish and operate a European
patent system (to) be made simpler, shorter and cheaper’ in an
Opinion on the creation of a European research area. The
rapporteur was Professor Wolf (3).

2.9.  More recently, in September 2000, the Committee
asked the Commission to start work on creating a Community
patent as part of an industrial and intellectual property policy
reflecting the need to enhance Community research. The
rapporteur was Mr Bernabei (4).

2.10.  As part of the preparatory work in the drafting of this
Opinion, members of the Study Group visited the offices of
the European Patent Organisation in Munich and had the
benefit of listening to the advice of the senior staff, lead by
the Chairman of the Patent Office, Mr Kober, and staff
representatives. This facilitated a wide-ranging discussion in a
Round Table conference of experts to which were also
invited representatives from the countries that may join the
Community when the current enlargement negotiations are
completed.

3. The Commission proposal: the background

3.1.  The proposal for a Council Regulation on the Com-
munity patent has evolved, inter alia, from the responses to the
earlier Green Paper. It was foreshadowed in the Commission
Communication (°) published in early 1999.

3.2.  The European patent(®) was introduced in 1973 as a
product of the Munich Convention which established the
European Patent Organisation. The European Patent Conven-

(1) 0] C129,27.4.1998, p. 8.

(%) ‘Promoting innovation through patents’, COM(1997) 314, 24 June
1997.

(®) ‘Towards a European research area’O] C 204, 18.7.2000, p. 70.

(*) ‘Follow-up, evaluation and optimisation of the economic and
social impact of RTD’OJ C 367, 20.12.2000, p. 61.

(®) op. cit, February 1999.

(%) Throughout this document care must be taken not to confuse the
different concepts of a European patent (as presently defined) and
a Community patent (which is the object of the Commission
proposal).

tion (EPC) regulates the procedure for the granting of patents.
The European Patent Organisation incorporates an Adminis-
trative Council appointed by the Member States which have
signed the Munich Convention.

3.2.1.  The European Patent Organisation is an inter-govern-
mental organisation which is not one of the institutions of the
European Union and whilst all Member States of the Union
have signed the Convention, it also has members from
countries which are not members of the Union (7).

3.2.2. A patent registered with the European Patent Organ-
isation can have effect in any or all the countries specified in
the application, provided that it is (if the applicant so requires)
fully translated into the official language of each country after
it has been granted. Hence, a European patent may apply in
up to 20 different countries.

3.2.3.  European patents are enforceable but only under
the national law of each country. Consequently, although
described as European, they have the status in each country
equivalent to a national patent. The legal proceedings under
the patent may call for legal action in each country involved.
Separate actions also involve the risk of inconsistent legal
decisions in different jurisdictions.

3.2.4.  The European patent application system was a
considerable improvement on the earlier national systems but
is unsatisfactory since registering a patent in only a small
number of countries is nonetheless still expensive.

3.3.  Following the compromise that lead to the Munich
Convention in 1973, the Member States of the European
Union considered, in 1975, in a second round of negotiations,
a further proposal for a Community patent.

3.3.1.  In principle, there was agreement on the creation of
a Community patent through what became the Luxembourg
Convention. Over the years which followed, the Luxembourg
Convention was amended by including, inter alia, a Protocol
on the Settlement of Litigation concerning the Infringement
and Validity of Community Patents. However, it never entered
into force, since it was only ratified by seven (of the then 12)
Member States.

3.3.2.  The failure of all the EU countries to ratify the
Luxembourg Convention is attributed to the lack of agreement
on the cost and complications of the translations required by
the different states as well as the complexity of the judicial
system which would have been used.

(7) In early 2001, this includes Switzerland, Monaco, Liechtenstein,
Cyprus and Turkey.
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3.3.3.  With this history, the Commission has prepared the
present proposal for a new Regulation.

4. The Commission proposal: a summary

4.1. The Commission proposal contains two crucial
elements. The first is an extension of the working methods of
the European Patent Organisation to create a Community
patent. The second is a proposal to introduce a mechanism to
ensure an acceptable form of legal enforcement for the
Community patent within the institutional framework of the
European Community. The Committee suggests that these
two elements should be considered together in reaching a
conclusion on the Commission proposal. There are other
consequential proposals to clarify the administrative arrange-
ments.

4.2. A Community patent will be introduced by allowing
the European Community, as a single entity, to become a
member of the Munich Convention (which created the Euro-
pean Patent Organisation). The Community would have the
status equivalent to that of a member joining an international
convention so that any applicant, whether based in the
Community or not, could obtain a patent which would
apply to the whole territory of the Community. Registration,
examination of applications and the granting of patents would
be handled by the European Patent Office.

4.3, When the procedures to register and grant a Com-
munity patent are agreed, there will be three patent instruments
available. Patent users may, according to their own interests,
register either with their national authorities, or seek a
European Patent, or consider registering a Community Patent.

5. General comments

5.1.  For the proposal for a Council Regulation on a
Community Patent to be accepted there is a number of related
questions to be determined. These include the need to obtain
co-operation from the European Patent Organisation.

5.2.  The Committee endorses the proposal that the Com-
munity should become a member of the European Patent
Convention as a method of introducing a Community patent.

5.2.1.  The Committee notes that the European Patent Office
welcomes this proposal and will co-operate actively on
implementation in order to make for easier access to a patent
covering the entire European Community.

5.2.2.  This will call for some amendments to the Munich
Convention which would need to be agreed by another
diplomatic conference on the Munich Convention (%).

5.2.3.  The Committee notes that the Commission has
obtained a negotiating mandate from the Council of Ministers
of the European Community to revise the Munich Convention.
These negotiations not only have to ensure the mechanisms to
create a Community patent but also that arrangements are
made so that, over time, any further changes are accommo-
dated in a symbiotic fashion and so that consistency between
the Regulation and the Munich Convention is maintained.

5.2.4. The Committee notes that the introduction of the
Community patent will have far-reaching effects on the
national patent offices, especially with regard to their role and
functions and even their financial resources. The Community
patent as such is not dependent on the involvement of national
patent offices. Nevertheless, national patent offices have an
important role to play in the development of the patent system
in Europe. Therefore, it is important to address the question of
the future of the national patent offices in order to identify
what measures are appropriate to ensure that they can
continue to play their part in support of innovation in the
Community.

6. Specific comments on the proposal

6.1.  The concept of a Community patent registered through
membership of the European Patent Convention raises a
number of related and operational questions.

6.1.1.  The more important are:

1. the method of introducing this decision to Community
law;

2. the inter-action with the European Patent Organisation;

3. the relationship with existing patent systems and the
national patent offices;

4. the cost of a Community patent;

5. information and language requirements;

() A diplomatic conference on the reform of the European Patent
Organisation was held in Munich in November 2000. However,
this conference did not deal with the Community Patent.
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6. implications of the language rules for enforcement pro-
cesses;

7. appropriate legal institutions to enforce the Community
patent.

6.2.  To achieve an acceptable framework for the creation
of a Community Patent, the Committee acknowledges that the
questions related to cost, languages and legal processes are
interlinked. The proposals which follow in later paragraphs
represent a compromise to reflect the competing pressures in
devising an acceptable and practical outcome.

6.2.1. Thelegal basisfora Community patent

6.2.1.1.  The Commission has proposed that the introduc-
tion of a Community patent should be by means of a
Regulation, under Article 308 of the Treaty. This procedure
has already been used in relation to the fully implemented
Community Trade Mark and for the proposal for Community
Designs (1).

6.2.1.1.1.  The reason for the proposal that a Regulation
should be used to introduce the legal instrument is that the
procedures must be standardised across the Community and
Member States should not be left with discretion, as would be
implicit in the use of a Directive. If a Community patent is to
have the necessary impact in terms of its acceptance, its
application and its administration, then a clear single binding
framework is needed.

6.2.1.1.2.  The Committee agrees that the introduction of
the Community patent by way of a Regulation is both
appropriate and necessary and this proposal has the strong
support of the Committee.

6.2.2. The inter-action with the European
Patent Organisation

6.2.2.1.  The Community Regulation will necessarily need
to conform with the requirements of the Munich Convention
so that the Community can accede as a member of the
Convention.

6.2.2.2.  An advantage of the accession of the Community
to the Munich Convention is that the Community Regulation
does not need to develop a separate set of substantive rules on
specific mechanisms for the registration of a Community
patent. For example, the conditions of patentability will be
those established under the Convention. The rules of the

(') COM(2000) 412 at point 2.2.

Convention, already tried and tested, will apply. So also will
the case law under the Munich Convention that has evolved
within the European Patent Organisation.

6.2.2.3.  The Commission does, however, propose that the
Community patent should be governed with some departures
from (or additions to) the existing rules of the Convention. In
particular, these variations relate to the cost of the grant of the
patent, the need for and scale of translations, and the issue of
jurisdiction. These are commented on in the following sections.

6.2.2.4.  The Committee agrees that this forms the basis of
an effective and efficient relationship with the European Patent
Organisation.

6.2.3. Relationship with existing patent sys-
tems

6.2.3.1.  The Commission has proposed that the Com-
munity patent system should co-exist with the other systems
(e.g. the national patent system and the European patent
system).

6.2.3.2. At this stage in the evolution of the Community
there do not seem to be any convincing arguments that this
co-existence of patent systems will make for undue difficulties.
Co-existence cannot, however, mean complete flexibility of
choice between the European patent system and the Com-
munity patent system once an initial application has been filed
in both the Munich Convention countries and with the
Community.

6.2.3.3.  Where the party applying for a European patent
designates only some — i.e. not all — Community countries,
an extension to convert to a Community patent would not be
an option. This position is based on the generally accepted
principle of Patent Law of protecting third party rights that the
territories to be protected must be stated at the time of
application and cannot be increased thereafter. This does pose
a question about the applicability of any Community patent to
countries which become members of the Community at a later
date.

6.2.3.4.  If the Community patent attracts significant sup-
port, as would be expected, then at some later date the
Commission may wish to consider a submission to the
European Patent Organisation to rationalise the European
patent or make it a variant, or extension, of the Community
patent applicable to countries outside the Community. Never-
theless, it should continue to be possible for applicants to seek
registration in a selection of countries from those participating
in the European patent system rather than applying for a
Community patent.
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6.2.3.5.  The Committee believes that it is a crucial feature
of the proposal for a Community patent application procedure
that it should co-exist readily with the existing arrangements
for national and European patent application procedures.

6.24. The cost of a Community patent

6.2.4.1.  The challenge for the Community patent is to find
an acceptable compromise which reduces translation cost,
simplifies and reduces the fee charges, including the renewal
fees, and as a result will also reduce the fees paid to agents for
a patent with Community coverage, which provides the
requisite information and is acceptable in all the Member
States.

6.2.4.2.  The Commission has included in its proposal for a
Council Regulation an illustrative calculation of the compara-
tive cost of registering a European patent which applies to
each of the countries of the European Community and must
be registered in the language of the applicant and also
translated into up to eight national languages(!). Cost will
differ widely depending on the nature of the application and
the necessary amount of translation. Nevertheless, there is little
doubt that a European patent system, which requires the
granted European Patent to be translated in the language of
each country concerned, incurring renewal fees in each country
and fees to agents, is significantly more expensive than a single
mono-lingual application and patent, i.e. in countries such as
the USA or Japan (2).

6.2.4.3.  The interests of the applicant contrast with those
of the general public and other potential users who are obliged
to respect an industrial property right with EC-wide validity.
National Patent Offices also need financial resources to fulfil
their remit and these come from fees.

6.2.4.4.  The implication of the Commission recommen-
dations is that for a Community patent:

a.  initial examination and filing fees would be those charged
by the European Patent Office;

b. maintenance fees would be set by the Community
Regulation and paid to the European Patent Office and
should be lower than the sum of the national renewal
fees of each of the EU Member States;

c. translation cost would be lower because of the removal
of the obligation to provide a translation into all the EC

() COM(2000) 412 at point 2.4.3.1, Table 1.
() COM(2000) 412 at point 2.4.3.2, Table 2.

languages. It is acknowledged that this would lead to the
available information on existing property rights being
less available in individual countries. To compensate for
this, particular provisions are envisaged (see below) where
a breach of patent case occurs.

6.2.4.5.  The expectation is that a Community Patent would
be less costly than a European Patent which was registered in
several countries. Fee charges (which are a major part of total
cost) would be lower and translation cost should be lower.

6.2.4.6.  The Committee regards the prospect of lower cost
for a Community patent as a crucial requirement of the
proposed system. The Commission proposal means that the
cost of a Community patent could be considerably lower than
those incurred when a European patent is registered for several
countries within the Community.

6.2.5. Information and language require-
ments
6.2.5.1. A major cost saving proposal to help the users of

the patent system is linked to a significant policy decision on
the language arrangements for Community patents with
particular regard to the extent to which reducing the number
of translations is acceptable.

6.2.5.2.  The proposed Regulation suggests that, once a
Community patent has been granted in one of the three
procedural languages of the European Patent Office (French,
German and English) and published in that language, it should
be accompanied by a translation only of the claims of the
patent (and, compulsorily, only the claims) in the other two
procedural languages. The Community patent will then be
valid in that form in all Community countries without any
other translations.

6.2.5.2.1.  The Committee would point out that natural and
legal persons resident or established in the territory of a
Member State whose official language is other than English,
French or German can submit patent applications in the
official language(s) of their country. They must however
submit a translation in one of the abovementioned official
procedural languages within a given period of time.

6.2.5.3. A complete translation — as currently required
under the European patent system — could become relevant
in any later legal proceedings where an allegation of infringe-
ment was made. Then, a complete translation of the description
and the claims into the language of the Member State where
the suspected infringer is domiciled might be required to gain
full legal benefits.

6.2.5.4. The Committee has considered various options
related to two aspects of this part of the proposal for
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a Community patent. First, the language requirements on
registration and second, the suggested presumption when
the language question is linked to a claim of ‘unknowing
infringement’.

6.2.5.5.  The Commission has proposed a radical change
from the language requirements of a European patent. If a
Community patent is to prove particularly cost-effective, this
is a necessary consideration. The advice of the European Patent
Office is that this is a crucial factor.

6.2.5.6. A range of possible alternatives, in addition to the
Commission proposal (see point 6.2.5.2) was considered by
the Committee.

6.2.5.6.1. One was a proposal that would ask for a
translation of the claims (and only the claims) into all the
official languages of the Community. The problem lies in the
number of languages that would be required. If the European
Union is to enlarge to over 20 Member States, the cost become
more formidable, but would still be more modest than a
complete translation of the Community patent.

6.2.5.6.2.  Another possibility is that the application should
be prepared in the language of the applicant and the claims
translated into English (but not, as a requirement, into French
and German), as English is the main working language used in
the European Patent Office(!). In this connection, consider-
ation was also given to a requirement for a translation of the
complete patent into English.

6.2.6. Implications of the language rules for
enforcement processes

6.2.6.1.  As a consequence of the proposal on the official
languages of the Community patent, the Commission is faced
with a further difficult question in terms of the enforcement of
Community patents. Should the obligation to observe the
Community patent apply without any exceptions across
the Community? This would be consistent with the usual
presumption that ‘ignorance’ is no excuse. Alternatively, if the
claims or full patent are not published in the language of the
relevant country, is a defence of unknowingly infringing the
patent acceptable, whatever the size of the organisations? The
objective of securing legal certainty points to the need for
adequate information on the claims at least being available in
full translated form.

(1) OJ C 204, 18.7.2000, see footnote 5, rapporteur Professor Wolf,
the ESC suggested the use of English as a common second
language (point 7.9) for the European patent system.

6.2.6.2.  The Commission has proposed that ‘a suspected
infringer who has been unable to consult the text of the patent
in the official language of the Member State in which he is
domiciled, is presumed, until proven otherwise, not to have
knowingly infringed the patent’ (2).

6.2.6.3.  This presumption then has consequences for the
claims for damages on behalf of the patent holder but not on
liability for infringement.

6.2.6.4.  One alternative is that the Community should place
an obligation on businesses, and their agents, to undertake a
search of Community patents. However, unlike other legal
processes where there is a duty ‘to know’, such an obligation
for knowledge of existing patents is not considered a practical
suggestion. It would place an extra burden, on all potential
users, in contrast to the existing European patents.

6.2.6.5. If a defence of ‘unknowing infringement’ is to be
acceptable, the wording used by the Commission may need to
be made more restrictive. The proposal as presently drafted,
might encourage wilful neglect of what should be a duty of
due diligence and care. In addition, Article 6 confers some
right to a licence of the patent on those who wrongfully but
unwittingly register a patent that is later found to be invalid.

6.2.6.6.  The Commission further suggests that, if the pre-
sumption applies, the proprietor of the patent would not be
able to obtain damages for ‘the period prior to the translation
of the patent being notified to the infringer. However,
the investments made and then lost by the party which
unknowingly infringed the patent may greatly exceed the level
of damages.

6.2.6.7.  Would the Commission be prepared to add a
condition that an ‘unknowing infringement’ would only be
acceptable if the infringer could not reasonably have known
of the patent and could not easily have gained that knowledge
without undue difficulty?

6.2.6.8.  After consideration of other options, the Com-
mittee supports the recommendation of the Commission that
the Community patent should be required to be registered in
full in one of the three procedural languages and that the
claims should be translated into the other two, despite the fact
that this may make questions of legal enforcement more
complex.

(3) COM(2000) 412 at point 2.4.4.
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6.2.6.8.1.  If this method is chosen the Committee considers 6.2.7.4.  Because this is a particularly specialized area of

that the Commission should accept arrangements to ensure
that an application for a Community patent could be presented
in the national language of the applicant, and should be
translated into one of the three procedural languages without
cost to the applicant.

6.2.6.9.  The Committee recommends that when a patent is
unknowingly infringed, because it is not available directly in
the language of the infringer, this should only be acceptable as
a defence when the infringer shows that he could not
reasonably and easily have had this information. Decisions on
these issues would fall within the competence of the Com-
munity Intellectual Property Court (as discussed in the follow-
ing section).

6.2.6.10.  The language question not only affects legal
certainty but also the accessibility of information on the
technical content of the Community patent. The Commission
should consider what steps might be taken to ensure wider
dissemination of information.

6.2.6.11.  The Committee considers that if the legal insti-
tutions are to be fully effective both the Register of Community
patents and the Community Patent Bulletin must be considered
as necessary publicity instruments with regard not only to
knowledge of patents granted but also to users.

6.2.7. Appropriate legal institutions to
enforce the Community patent

6.2.7.1.  The Commission proposes the establishment of a
Community Intellectual Property Court for legal action on the
questions of validity and infringement. The Court would
comprise two Instances, one of First Instance, the other
of Appeal. This would offer a centralized judicial system
specialising, inter alia, in patent matters. Only with a central-
ised system, the Commission argues, will there be an assurance
of Community-wide application of the law and the develop-
ment of consistent jurisdiction.

6.2.7.2.  In other respects, the Community patent would
fall within the remit of national courts (e.g. law of unfair
competition, inventor's compensation, employee invention
law).

6.2.7.3.  These proposals differ dramatically from those
outlined in the Luxembourg Convention which envisaged a
mixture of competencies for purely national courts and rules
to delineate the involvement of the European Court. The
responses to the earlier consultation have persuaded the
Commission that the concepts in the Luxembourg Convention
risked becoming impracticable. The new proposal is more
radical but clearer in its remit and operations.

law, because there is a need for cases to be handled within a
short time-scale, and because of the existing demands on the
European Court of First Instance and the Court of Justice, the
proposal is to establish a system which, in some institutional
respects, parallels those of the European Court. In support of
this suggestion, the Commission quotes the ruling by the
Court of Justice that Community intellectual property rights
cannot be created by harmonising national legislation (1).

6.2.7.5.  National courts may need to refer to the Com-
munity Court when a case raises wider issues of the validity of
a patent. However, national courts will be competent to
request preliminary rulings on the intellectual property of a
Community patent.

6.2.7.6.  The Community Intellectual Property Court would
consider cases of infringement and cases claiming invalidity. It
would also consider cases arising during the period of ‘tempor-
ary protection’, i.e. between the time of filing and the actual
granting of a patent. The Community Court would not have a
remit to consider issues falling to national courts such as the
right to a patent, transfer of a patent, or contractual licences.

6.2.7.7.  Whilst the Committee acknowledges and accepts
the need for a Community Intellectual Property Court, because
of the language problems and the need to bring the legal
process closer to the interested parties, the Committee rec-
ommends that the Court of First Instance should, where
appropriate, hear cases in the national language of the country
in which the case is heard.

6.2.7.8.  The summit at Nice, December 2000, has intro-
duced in the EC Treaty a declaration on Article 229 a TEC
which allows the creation of the necessary legal institutions.

6.2.7.9.  The relationship of the Community Intellectual
Property Court, the Court of First Instance and the European
Court of Justice raises some difficult issues in determining
competence of the various institutions and the relationships
with the Commission and national authorities.

6.2.7.10. In the filing and registration of a Community
patent, the proposal is to accept the existing, or amended,
procedures of the European Patent Office and its administrative
appeal mechanism. There would be no further appeal from the

(1) Opinion 1/94 of the CJ, 15 November 1994.
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European Patent Office on these issues to any other agency.
When a Community patent is registered, disputes about
validity and/or infringement would be within the remit of the
Community Intellectual Property Court. For administrative
actions by the Commission, under the proposed Regulation,
the normal reference to challenge the Commission competence
or actions would be to the Court of First Instance.

6.2.7.11.  For the effective operation of a Community patent
it is important that the legal mechanisms at each stage should
be clearly defined and widely understood. The Committee
expects further consultation on these issues to test their
acceptability to those who have the main professional interest
in their functioning.

6.2.7.12.  The Committee considers that, if a Community
patent is to operate effectively and efficiently, a Community-
wide form of legal jurisdiction should be established and would
support the proposal to establish a Community Intellectual
Property Court on the lines proposed by the Commission with
the proviso that the functions of First Instance are carried out
in national specialist tribunals operating in the capacity of a
Community Court of First Instance (in the country where the
defendant is domiciled or where the breach has taken place)
using rules of procedure devised by, and common to all aspects
of, the Community Intellectual Property Court.

6.2.7.13.  The Committee believes that the Commission
should make proposals, at this stage, to ensure that a

Brussels, 29 March 2001.

Community Intellectual Property Court would be accessible
and affordable to smaller businesses. It would be unacceptable
if the Community Court was, in reality, because of cost, access
and ‘right of audience’, effectively not available to SMEs or
small research organisations.

6.2.7.14.  The operational proposals for the Community
Intellectual Property Court will presumably be outlined in a
further consultative process. The arrangements should allow
proceedings in the Court of First Instance to be conducted in
more than one location. The Court should have regard to the
merits of offering a degree of proximity to users, particularly
SMEs. Also, the arrangements should make provision for
intermediary, or professional and business organisations, to be
permitted to represent their members.

6.2.7.15.  The Commission has suggested (point 2.4.5.4 of
the Draft) that there should be no provision for references to
the Court of Justice for preliminary interpretation of difficult
issues. This seems to be undesirably restrictive when a new
parallel legal framework is being introduced.

6.2.7.16.  When the Commission publishes proposals for
the functioning of the Community Court, the Committee
expects that they will be designed to ensure that judgements
are applied uniformly across the Community and avoid
the potential inconsistencies of the present national patent
procedures which are part of the framework for European
patents.

The President
of the Economic and Social Committee

Goke FRERICHS
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