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I

(Information)

COUNCIL
COUNCIL RESOLUTION

of 24 February 1997

on a Community strategy for waste management
(97/C 76/01 )
THE COUNCIL OF THE EUROPEAN UNION,

disposal (Basle Convention) (7) and Council Directive
94 /67/ EC of 16 December 1994 on the incineration of

Having regard to the Treaty establishing the European

hazardous waste (8 ),

Community,

Having regard to the resolution of the Council and the
representatives of the Governments of the Member
States, meeting within the Council, of 1 February 1993
on a Community programme of policy and action in
relation to the environment and sustainable development
(fifth Environment Action Programme) ('),
Having regard to the Commission communication to the
Council and to the European Parliament on a
Community strategy for waste management of 18
September 1989, and on the review of this strategy of 1
August 1996,

Having regard to the Commission report to the
European Parliament and to the Council on waste
management policy of 8 November 1995 ,
( 1 ) WELCOMES the Commission communication on

the review of the Community strategy for waste
management and considers it a valuable guideline
for matters to be addressed throughout the
European Union in the waste sector over the
coming years ;

(2 ) CONSIDERS

that, since the adoption of its

resolution of 7 May 1990 on waste policy,
considerable legislative, economic and technical

Having regard to the Council resolution of 7 May 1990
on waste policy (2) and resolutions of 19 February 1991
and 22 April 1994 of the European Parliament in

progress has taken place in the waste area which
has guided national and Community adminis
trations as well as economic operators and

relation thereto (3 ),

consumers ;

Having regard to the existing Community legislation in
the field of waste management, in particular Council
Directive 75/442/EEC of 15 July 1975 on waste (4),

(3 ) RECOGNIZES that, despite the considerable efforts
made during the last few years, waste generation
has continued to grow at Community level ;

Council Directive 91 /689/EEC of 12 December 1991 on

hazardous waste (5), Council Regulation (EEC) No
259/93 of 1 February 1993 on the supervision and
control of shipments of waste within, into and out of the
European Community (6), Council Decision 93/98 /EEC
of 1 February 1993 on the conclusion, on behalf of the
Community, of the Convention on the control of transboundary movements of hazardous waste and their
0 ) OJ No C 138 , 17. 5 . 1993 , p . 1 .
O OJ No C 122, 18 . 5 . 1990 , p . 2 .

(3) OJ No C 72, 18 . 3. 1991 , p. 34 and OJ No C 128, 9. 5.
1994 , p. 471 .
(4) OJ No L 194, 25 . 7 . 1975 , p. 39. Directive as last amended

by Directive 91 /692/EEC (OJ No L 377, 31 . 12. 1991 ,
p . 48 ).

(5) OJ No L 377, 31 . 12. 1991 , p. 20. Directive as last amended
by Directive 94/ 31 /EC (OJ No L 168 , 2 . 7. 1994 , p . 28 ).
(6 ) OJ No L 30 , 6 . 2 . 1993 , p . 1 .

(4) NOTES and shares the increasing concern of the
population as regards waste-related problems
throughout the European Union ;
(5 ) RECONFIRMS the need, in the interest of environ

mental protection, for a comprehensive waste policy
in the Community ;
(6 ) CONSIDERS that, in view of sustainable devel
opment, Community policy on waste management
should be guided primarily by the need for a high
level of environmental protection taking account of
O OJ No L 39, 16 . 2 . 1993 , p. 1 .
(8 ) OJ No L 365 , 31 . 12 . 1994 , p . 34 .
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the potential benefits and costs of action or lack of
action and having due regard also to the func
tioning of the internal market ;
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consideration from the conception phase onwards
and that, in this context, the producer of a product
has a strategic role and responsibility in relation to
the waste management potential of a product
through its design, content and construction ;

(7 ) CALLS on the Commission and Member States to

ensure the implementation and enforcement of
Community legislation on waste management and
to intensify their cooperation in this regard ;

( 15 ) INVITES the Commission to further develop these
principles and to ensure that the responsibilities of
the different economic actors are translated into

( 8 ) URGES the Commission,
Member States and taking
being done in international
efforts to develop agreed

in cooperation with
into account the work
forums, to intensify its
terminology and def

initions in order to facilitate the achievement of a

greater degree of harmonization in the application
of Community legislation and to consider the need
for review of the European Waste Catalogue and
the Hazardous Waste List with a view to improving
operational effectiveness ;

(9) RECOGNIZES the particular need to distinguish
more clearly between waste and non-waste goods
and between operations which are waste recovery
activities and those which are disposal activities ;

practical action, taking into account the specific
characteristics of each product group and the need
for flexibility of implementation ;

( 16 ) REITERATES its conviction that waste prevention
should be first priority for all rational waste policy,
in relation to minimizing waste production and the
hazardous properties of waste ;

( 17 ) CONSIDERS that efforts made in this respect need
to be increased, inter alia, by improving the
environmental dimension of technical standards, by
reducing the presence of dangerous substances
where less dangerous alternatives are available, by
the use of eco-audit schemes and scientific data,

( 10) EMPHASIZES the role that statistics can play in
identifying waste-related problems, assessing
management priorities and formulating and
achieving realistic objectives within the framework
of waste management policies ;

( 11 ) STRESSES the need for the production on a regular
basis of adequate waste-related data coherent with

and by promoting changes in consumption patterns
by means of consumer information and education ;

( 18 ) INVITES the Commission to promote and the
Member States and economic operators to establish
and pursue quantitative targets of an indicative
nature which aim to achieve significant reductions

in the amount of waste generated and increased
levels of reuse, recycling and recovery ;

Community legislation ;

( 12 ) INVITES the Commission to establish, in coop
eration with the European Environment Agency
and Member States, a Community-wide reliable

system of data collection for waste, which should
be based on common terminology, definitions and
classifications and should operate at the lowest
public and private cost ;

( 13 ) BELIEVES that, in accordance with the polluter
pays principle and the principle of shared responsi
bility, all economic actors, including producers,
importers, distributors and consumers, bear their
specific share of responsibility as regards the
prevention, recovery and disposal of waste ;

( 14 ) CONSIDERS that waste management implications
of a product should be fully taken into

( 19 ) REQUESTS the Commission to consider and report
to Council as soon as possible as to what additional
actions might be taken at Community level to
promote waste prevention ;

(20) REQUESTS the Commission to collect information

on those environmentally dangerous substances and
materials in waste which cause special problems in
Member States and to bring forward, as appro
priate, recommendations for measures to deal with
these problems ;

(21 ) INSISTS on the need for promoting waste recovery
with a view to reducing the quantity of waste for
disposal and saving natural resources, in particular
by reuse, recycling, composting and recovering
energy from waste ;
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(22 ) RECOGNIZES, as regards recovery operations, that
the choice of option in any particular case must
have regard to environmental and economic effects,
but considers that at present, and until scientific
and technological progress is made and life-cycle
analyses are further developed, reuse and material
recovery should be considered preferable where and
insofar as they are the best environmental options ;

No C 76 / 3

March 1991 amending Directive 75 /442/EEC on
waste (');

(32) CONSIDERS

that,

in future,

only safe

and

controlled landfill activities should be carried out

throughout the Community while allowing Member
States, in respecting this requirement, the flexibility
to apply the best waste disposal option to meet their
particular conditions ;

(23 ) CALLS on the Commission to promote the devel

opment and application of life-cycle analyses and
eco-balances

and

to

disseminate

information

generated by the use of such instruments in order
to

assist

in

the

identification

of future

waste

(33 ) CALLS on the Commission to bring forward as soon
as possible a proposal for a Directive on landfills to
achieve this objective ;

management priorities ;

(34 ) UNDERTAKES to give early consideration to such a
proposal ;

(24 ) CALLS on the Commission and Member States, as
appropriate, to promote return, collection and
recovery systems ;

(35 ) REQUESTS the Member States to take the
necessary measures to ensure to the fullest prac
ticable

(25 ) REQUESTS the Commission and Member States to
take concrete action with a view to promoting
markets for recycled products that comply with
Community requirements ;

(26 ) UNDERLINES the need for appropriate Community
criteria for waste recovery operations, particularly
energy recovery operations, in order to provide for
a level playing field in the waste sector ;

extent

that

old

landfills

and

other

contaminated sites are properly rehabilitated ;

( 36 ) TAKES note of the conclusions drawn up by the
different project groups within the framework of
the priority waste streams programme initiated by
the Commission ;

( 37 ) INVITES the Commission to develop, as soon as
possible, an appropriate follow-up to these projects ;

(27 ) IDENTIFIES the importance of Community criteria
concerning the use of waste, in particular as a fuel
or other source of energy ;

( 38 ) INVITES

(28 ) IS OF THE OPINION that appropriate emission

( 39 ) BELIEVES that Regulation (EEC) No 259/93 is an
important legal instrument to control and minimize
waste shipments and should be fully implemented in
all its provisions ;

standards should apply to the operation of facilities
in which waste is incinerated in order to ensure a

high level of protection for the environment;
(29 ) CONCLUDES

that

Community

standards

on

emissions from incineration installations to air,

water and soil should be strictly respected. As
regards existing incineration plants, particular
monitoring measures should be envisaged, adequate
information needs to be available to the population
concerned, and energy recovery should, as far as
possible, form part of all incineration operations ;
(30 ) REITERATES the need for the minimization of
waste disposal, which will result from the actions

the

Commission to

further explore

whether and how other waste streams should be

dealt with at Community level ;

(40) INVITES the Commission to examine the possibility
of simplifying the administrative procedures of
Regulation (EEC) No 259/93 , without lowering
the level of environmental protection, with a view
to improving the efficiency of the control system,
without prejudice to Article 4 (3 ) (a) (ii) of that
Regulation ;

(41 ) CALLS on the Member States to increase and
improve cooperation, in particular in the field of
illegal shipments and the fight against environ
mental crime ;

mentioned above ;

(42 ) NOTES and shares the concern of Member States at

(31 ) RECOGNIZES the need to establish an adequate
and integrated network of disposal facilities, as

envisaged by Council Directive 91 / 156/EEC of 18

the large-scale movements within the Community
0 ) OJ No L 78 , 26 . 3 . 1991 , p . 32 .

No C 76/ 4

1 EN 1

Official Journal of the European Communities

of waste for incineration with or without energy

where appropriate, in the most coherent way, with
a view to achieving their waste policy objectives ;

recovery ;

(43 ) INVITES the Commission to consider the scope for
the amendment of Community legislation in
relation to the incineration of waste with energy
recovery in order to address this concern, and to
present appropriate proposals ;
(44 ) REITERATES its commitment taken in the context
of the Basle Convention to prohibit, in addition to

the already existing prohibition of shipments of
hazardous waste for final disposal, shipments of
hazardous waste for recovery to developing

11 . 3 . 97

(47 ) RECOGNIZES, in line with the Commission White

Paper on growth, competitiveness and employment,
the job creation potential that the protection of the
environment, and in particular a coherent and
sound waste management policy, may have ;
(48 ) CALLS on Member States to orientate their waste

management policies as appropriate to realize these
opportunities ;

countries ;

(45 ) EMPHASIZES the importance of appropriate waste
management planning at all competent levels
including local and regional levels and, where
appropriate, cooperation between Member States ;
(46 ) ENCOURAGES Member States to use a broad range
of instruments, including economic instruments

(49) RECOGNIZES the need for appropriate support for
small and medium-size enterprises in order to
encourage responsible waste management policies ;
( 50 ) INVITES the Commission to report to the Council
on the progress made in the areas covered by this
resolution at the latest by the end of 2000 .

COMMUNICATION

(97/C 76/ 02 )

Europol Convention

On 10 December 1996 the United Kingdom deposited its instrument of ratification of the
Convention on the establishment of a European Police Office (Europol Convention). It is the
first country to adopt the Convention, which was signed on 26 July 1995 (1 ) and which will
enter into force, in accordance with Article 45 thereof, when all the signatory countries have
adopted it.

Protocol on the interpretation, by way of preliminary rulings, by the Court of Justice of the
Europol Convention.
On 10 December 1996 the United Kingdom also deposited its instrument of ratification of the
Protocol on the interpretation, by way of preliminary rulings, by the Court of Justice of the
European Communities of the Convention on the establishment of a European Police Office.
In this case too it is the first country to adopt the Protocol, which was signed on 24 July
1996 (2) and which will enter into force, in accordance with Article 4 thereof, when all the
signatory countries have adopted it.

0 ) OJ No C 316, 27 . 11 . 1995 .
O OJ No C 299, 9 . 10 . 1996.
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COUNCIL DECISION

of 24 February 1997

appointing an alternate member of the Advisory Committee on education and training in the
field of architecture

(97/C 76/03 )
THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to Council Decision 85/385/EEC of 10 June 1985 setting up an Advisory
Committee on education and training in the field of architecture ('), and in particular Articles 3
and 4 thereof;

Whereas, by its Decision of 26 February 1996 (2), the Council appointed Ms Anne-Claude
CONSTANTINI an alternate member of the said Committee for the period ending 25 February
1999 ;

Whereas the French Government has nominated Mr Michel REBUT-SARDA to replace Ms
Anne-Claude CONSTANTINI,
HAS DECIDED AS FOLLOWS :

Sole Article

Mr Michel REBUT-SARDA is hereby appointed an alternate member of the Advisory
Committee on education and training in the field of architecture in place of Ms Anne-Claude
CONSTANTINI for the remainder of the latter's term of office, which ends on 25 February
1999 .

Done at Brussels, 24 February 1997.
For the Council

The President
H. VAN MIERLO

0 ) OJ No L 223 , 21 . 8 . 1985 , p . 26 .
O OJ No C 74, 14 . 3 . 1996, p . 1 .
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COMMISSION
Ecu O
10 March 1997

(97/C 76/04)

Currency amount for one unit :

Belgian and
Luxembourg franc

40,2609

Finnish markka
Swedish krona

5,82144
8,73611

Danish krone

7,44115

Pound sterling

0,715702

German mark

1,95154

United States dollar
Canadian dollar

1,14426
1,56901

Greek drachma

306,720

Spanish peseta

165,472

French franc

6,58181

Japanese yen
Swiss franc

Irish pound

0,736145

Norwegian krone

Italian lira

Dutch guilder
Austrian schilling
Portuguese escudo

1940,29

2,19802
13,7346
195,852

Icelandic krona
Australian dollar
New Zealand dollar
South African rand

139,371
1,68516

7,83420
81,6776
1,45488
1,62931

5,09026

The Commission has installed a telex with an automatic answering device which gives the conversion rates
in a number of currencies. This service is available every day from 3.30 p.m. until 1 p.m. the following day.
Users of the service should do as follows :

— call telex number Brussels 23789 ,

— give their own telex code,
— type the code 'cccc' which puts the automatic system into operation resulting in the transmission of the
conversion rates of the ecu,

— the transmission should not be interrupted until the end of the message, which is marked by the code
'ffff\

Note: The Commission also has an automatic fax answering service (No 296 10 97/296 60 11 ) providing
daily data concerning calculation of the conversion rates applicable for the purposes of the common
agricultural policy.

(*) Council Regulation (EEC) No 3180/78 of 18 December 1978 (OJ No L 379, 30. 12. 1978 , p. 1 ), as last
amended by Regulation (EEC) No 1971 / 89 (OJ No L 189, 4. 7. 1989, p. 1 ).
Council Decision 80/ 1184/EEC of 18 December 1980 (Convention of Lomé) (OJ No L 349,
23 . 12 . 1980 , p . 34 ).

Commission Decision No 3334/80/ECSC of 19 December 1980 (OJ No L 349, 23. 12. 1980, p. 27).
Financial Regulation of 16 December 1980 concerning the general budget of the European
Communities (OJ No L 345 , 20 . 12 . 1980, p. 23 ).
Council Regulation (EEC) No 3308 / 80 of 16 December 1980 (OJ No L 345, 20. 12. 1980, p. 1 ).
Decision of the Council of Governors of the European Investment Bank of 13 May 1981
(OJ No L 311 , 30 . 10 . 1981 , p. 1 ).
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LIST OF DOCUMENTS FORWARDED BY THE COMMISSION TO THE COUNCIL
DURING THE PERIOD 24 TO 28 . 2 . 1997

(97/C 76/05 )

These documents may be obtained from the Sales Offices, the addresses of which are given on the
back cover

Code

COM(97 ) 60

Catalogue

CB-CO-97-050-EN-C

Date adopted
by the

Title

No

Commission

Amended proposal for a Council Directive
amending Directive 77/ 187/EEC on the
approximation of the laws of the Member
States relating to the safeguarding of
employees' rights in the event of transfers of
undertakings, businesses or parts of busi

Date

forwarded to
the Council

Number

of pages

24 . 2 . 1997

24 . 2 . 1997

25

nesses (2 ) (3 )

COM(97 ) 62

CB-CO-97-055-EN-C

Proposal for a Council Regulation (EC)
amending Regulation (EEC) No 3433/91 in
respect of imports originating in Thailand
and imposing definitive anti-dumping duties
on imports of gas-fuelled, non-refillable
pocket flint lighters originating in Thailand,
the Philippines and Mexico

21 . 2 . 1997

24 . 2 . 1997

48

COM(97 ) 65

CB-CO-97-058-EN-C

Proposal for a Council Regulation (EC)
authorizing imports into the Canary Islands
of textile and clothing products and certain
quota goods originating in China without
quantitative restrictions or measures having
an equivalent effect

24 . 2 . 1997

25 . 2 . 1997

7

COM(97 ) 77

CB-CO-97-070-EN-C

Amended proposal for a European Parli

25 . 2 . 1997

26 . 2 . 1997

8

26 . 2 . 1997

27 . 2 . 1997

214

25 . 2 . 1997

27 . 2 . 1997

106

ament and Council Directive relating to
measures to be taken against air pollution
by emissions from motor vehicles and
amending Council Directives 70/ 156/EEC
and 70/220/EEC O (3)

COM(97 ) 37

CB-CO-97-034-EN-C

Proposal for a Council Decision concerning
the conclusion by the European Community
of the United Nations Convention of 10
December 1982 on the Law of the Sea and

the Agreement of 28 July 1994 on the
application of Part XI thereof (2)

COM(97) 48

CB-CO-97-046-EN-C

Report from the Commission
L On action taken in response to the
comments

made

in

Parliament's

res

olutions accompanying the Decisions

— giving discharge in respect of the
general budget, the ECSC and the
European Foundation for the Im
provement of Living and Working
Conditions

— deferring discharge in respect of the
European Centre for the Devel
opment of Vocational Training
II . On

action

taken

on

the

comments

accompanying the Council recommen
dation on the discharge
for the 1994 financial year

No C 76/ 8

ran

Catalogue

Code

COM(97) 64

Official Journal of the European Communities

CB-CO-97-069-EN-C

Date adopted
by the

Title

No

Commission

Proposal for a Council Decision authorizing
the United Kingdom to apply an optional
measure derogating from Article 17 of the
Sixth

Directive

77 / 388 /EEC

on
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Date
forwarded to
the Council

Number

of pages

27 . 2 . 1997

27 . 2 . 1997

7

26 . 2 . 1997

27 . 2 . 1997

28

26 . 2 . 1997

27 . 2 . 1997

10

26 . 2 . 1997

27 . 2 . 1997

7

27 . 2 . 1997

27 . 2 . 1997

10

27 . 2 . 1997

27 . 2 . 1997

24

27 . 2 . 1997

27 . 2 . 1997

64

the

harmonization of the laws of the Member

States relating to turnover taxes
COM(97) 67

CB-CO-97-059-EN-C

Proposal for a Council Decision on the
accession of the European Community to
the General Fisheries Council for the Medi

terranean (2 )
COM(97 ) 72

CB-CO-97-063-EN-C

Amended proposal for a Council Regulation
(EC) laying down the conditions under
which non-resident carriers may operate
national road passenger transport services
within a Member State (2 ) (3 )

COM(97) 73

CB-CO-97-064-EN-C

Amended proposal for a Council Regulation
(EC) amending Regulation (EEC) No
684 /92 on common rules for the inter

national carriage of passengers by coach and
bus O C )
COM(97) 74

CB-CO-97-066-EN-C

Report from the Commission to the Council
presented in accordance with Article 2 of
Council

Decision

93 / 109/EEC

of

15

February 1993 (application of a measure
derogating from Article 17 of the Sixth
Directive 77 / 388 /EEC on the harmon
ization of the laws of the Member States

relating to turnover taxes )
Proposal for a Council Decision authorizing
the French Republic to extend the

application of a measure derogating from

Article 17 of the Sixth Council Directive

77/388 /EEC of 17 May 1977 on the
harmonization of the laws of the Member

States relating to turnover taxes
COM(97) 75

CB-CO-97-067-EN-C

Report from the Commission on experience
gained from the second basic statistical
survey of areas under vines conducted by
the Member States pursuant to Council
Regulation (EEC) No 357/79 of 5 February
1979

COM(97) 23

CB-CO-97-020-EN-C

Communication from the Commission to

the Council and the European Parliament
concerning the application of Directives
75 /439/EEC,

75 /442 /EEC,

78 / 319/EEC

and 86/278 /EEC on waste management (5)
(') This document contains an impact assessment on business, and in particular on SMEs.
(2) This document will be published in the Official Journal of the European Communities.
(J) Text with EEA relevance.

NB: COM documents are available by subscription, either for all editions or for specific subject areas, and by single copy, in which case the
price is based pro rata on the number of pages.
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Communication from the Commission on the application of the competition rules to access
agreements in the telecommunications sector — framework, relevants markets and principles
(97/C 76/06)
(Text with EEA relevance)

The Commission approved a draft notice on the application of the competition rules to access
agreements in the telecommunications sector.

The Commission intends to adopt the notice after having heard any comments from interested
parties .

The Commission invites interested parties to submit their possible observations they may have
on the draft notice published hereunder.

Observations must reach the Commission not later than two months following the date of this
publication. Observations may be sent to the Commission by fax (No (32-2) 296 98 19) or by
mail to the following address :
European Commission,

Directorate-General for Competition (DG IV),
Directorate C,

Office 3 /48 ,

Avenue de Cortenberg/Kortenberglaan 150 ,
B-1040 Brussels .

e-mail : access.notice@dg4.cec.be

PREFACE

In the telecommunications industry, access agreements are central in allowing market
participants the benefits of liberalization.
The purpose of this notice is threefold :
— to set out access principles stemming from EU competition law as shown in a large number
of Commission decisions in order to create greater market certainty and more stable
conditions

for investment

and

commercial

initiative

in the

telecommunications

and

multimedia sectors,

— to define and clarify the relationship between competition law and sector specific legislation
under the Article 100A framework (in particular this relates to the relationship between
competition rules and open network provision (ONP) legislation),
— to explain how competition rules will be applied in a consistent way across the converging
sectors involved in the provision of new multimedia services, and in particular to access
issues and gateways in this context.
This draft notice is now published for public consultation only. The final version of the notice
will be adopted only once the ONP interconnection Directive has been finally approved by
Parliament and Council. This will guarantee complete coherence between the ONP intercon
nection framework and the application of the competition rules as set out in this draft notice,
and the taking into account of the final version of the ONP interconnection Directive, in order
to create market certainty before the 1 January 1998 liberalization deadline .

No C 76/ 10
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Introduction

1 . The timetable for full liberalization in the telecom

munications sector has now been established, and
Member States are to remove the last barriers to

the provision of telecommunications services in a
competitive environment to consumers by 1 January
1998 (l). As a result of this liberalization a second
set of related products or services will emerge as
well as the need for access to facilities necessary to
provide these services. In this sector, intercon
nection to the public switched telecommunications
network is a typical example of such access. The
Commission

has

stated that it will

treatment of access
competition rules (2).
addresses the issue of
procedures apply to
context of harmonized

define the

agreements under the
This notice, therefore,
how competition rules and
access agreements in the
EU and national regulation

task of Community firms in embarking on new
activities in new markets and consequently allow
users to benefit from increased competition. These
advantages must not be jeopardized by restrictive
or abusive practices of undertakings : the
Community's competition rules are therefore
essential to ensure the completion of this devel
opment. New entrants must in the initial stages be
ensured the right to have access to the networks of
incumbent telecommunications operators (TOs).
Several authorities, at regional, national and
Community levels, have a role in regulating this
sector. If the competition process is to work well in
the internal market, effective coordination between
these institutions must be ensured.

in the telecommunications sector.

5 . Part I of the notice sets out the legal framework
and details how the Commission intends to achieve

2. The regulatory framework for the liberalization of
telecommunications

consists

of the

liberalization

directives issued under Article 90 of the EC Treaty
and the open network provision (ONP) framework.
The ONP framework provides harmonized rules
for access and interconnection to the telecommuni

cations networks and the voice telephony services.
The legal framework provided by the liberalization
and harmonization legislation is the background to
any action taken by the Commission in its
application of the competition rules. Both the
liberalization legislation (3 ) and the harmonization
legislation (4) are aimed at ensuring the attainment
of the objectives of the Community as laid out in
Article 3 of the EC Treaty, and specifically, the
establishment of 'a system ensuring that
competition in the internal market js not distorted'
and 'an internal market characterised by the
abolition, as between Member States, of obstacles

to the free movement of goods, persons, services
and capital'.

its intention of avoiding unnecessary duplication of
procedures while safeguarding the rights of under
takings and users under the competition rules. In
this context, the Commission's efforts to encourage
decentralized application of the competition rules
by national courts and national authorities aim at
achieving remedies at a national level, unless a
significant Community interest is involved in a
particular case. In the telecommunications sector,
specific procedures in the ONP framework likewise
aim at resolving access problems in the first place at
a decentralized, national level, with a further possi
bility for conciliation at Community level. Part II
defines the Commission's approach to market defi
nition in this sector. Part III details the principles
that the Commission will follow in the application
of the competition rules : it aims to help telecom
munications market participants shape their access
agreements by explaining the competition law
requirements.

6 . The notice is based on the Commission's experience
3 . The Commission has published guidelines on the
application of EEC competition rules in the tele

in several cases (5), and certain studies in this area
carried out on behalf of the Commission (6).

communications sector (OJ No C 233, 6. 9. 1991 ,

p. 2). The present notice is intended to build on
those guidelines, which do not deal explicitly with
access issues .

7. This notice does not in any way restrict the rights
conferred on individuals or undertakings by
4. In the telecommunications sector, liberalization and

harmonization legislation permit and simplify the

Community law, and is without prejudice to any
interpretation of the Community competition rules
that may be given by the Court of First Instance or
the European Court of Justice.
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to approve a practice or agreement contrary to
Community competition law.

FRAMEWORK

1 . Competition rules and sector specific regulation

8 . Access problems in the broadest sense of the word
(e.g. provision of leased lines, interconnection to
networks, access to data concerning subscribers to
voice telephone services) can be dealt with at
different levels and on the basis of a range of legis
lative provisions, of both national and Community
origin. A service provider faced with an access
problem such as a TO's unjustified refusal to supply
(or on reasonable terms) a leased line needed by
the applicant to provide services to its customers
could therefore contemplate a number of routes to
seek a remedy. Generally speaking, aggrieved
parties will experience a number of benefits, at least
in an initial stage, in seeking redress at a national
level. At a national level, the applicant has two
main choices namely, firstly, specific national regu
latory procedures now established in accordance
with Community law and harmonized under open
network provision (see footnote 4 ) and, secondly,
an action under national and/or Community law
before a national court or national competition
authority (7 ).

10 . Community competition rules are not sufficient to
remedy the various problems in the telecommuni
cations sector. NRAs therefore have a significantly
wider ambit and a significant and far-reaching role
in the regulation of the sector. It should also be
noted that as a matter of Community law, the
NRAs must be independent (9).

11 . It is also important to note that the ONP
framework imposes certain obligations on national
telecommunications operators that go beyond those
that would normally be imposed by Article 86 of
the EC Treaty. NRAs may require strict standards
relating to transparency, obligations to supply and
pricing practices . These obligations can be enforced
by the national regulatory authorities, which also
have jurisdiction to take steps to ensure effective
competition (10 ).

12 . This notice is written, for convenience, in most

respects as if the law was conceived with only one
telecommunications operator controlling the only
nationwide public switched telecommunications
network in each Member States . This will not

Complaints made to the Commission under the
competition rules in the place of or in addition to
national courts, national competition authorities
and/or to national regulatory authorities under
ONP procedures will be dealt with according to
the priority which they deserve in view of the
urgency, novelty and transnational nature of the
problem involved and taking into account the need
to avoid duplicate proceeding (see below, points 13
et seq.).

necessarily be the case : new telecommunications
networks offering increasingly wide coverage will
develop progressively. These alternative telecom
munications networks may ultimately be large and
extensive enough to be partly or even wholly
substitutable for the existing national networks, and
this should be kept in mind .

13 . Given the Commission's responsability for the
Community's competition policy, the Commission
must serve the Community's general interest. The
administrative

resources

at

the

Commission's

disposal to perform its task are necessarily limited
9 . The Commission recognizes that national regu
latory authorities (NRAs) (8) have different tasks,
and operate in a different legal framework to the
Commission. First, the NRAs operate under
national law, albeit often implementing European
law. Secondly, that law, based as it is on
considerations of telecommunications policy has
objectives different to, but consistent with, the
objectives of Community competition policy. The
Commission cooperates as far as possible with the
national regulatory authorities, and invites the
national regulatory authorities to cooperate as far
as possible between themselves . Under Community
law, national authorities, including regulatory auth
orities and competition authorities, have a duty not

and cannot be used to deal with all the cases

brought to its attention. The Commission is
therefore obliged, in general, to take all organiz
ational measures necessary for the performance of
its task and, in particular, to establish priorities (u ).

14 . The Commission has therefore indicated that it

intends, in using its decision-making powers, to
concentrate on notifications, complaints and
own-initiative
proceedings
having
particular
political, economic or legal significance for the
Community (,2). Where these features are absent in
a particular case, notifications will not normally be
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dealt with by means of a formal decision, but rather
a comfort letter (subject to the consent of the
parties), and complaints should, as a rule, be
handled by national courts or other relevant auth
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grant or refusal, or by way of a sector inquiry (24).
In addition, a complainant may request that the
Commission take interim measures in circumstances

orities. In this context, it should be noted that the

where there is an urgent risk of serious and irrep
arable harm to the complainant or to the public

competition rules are directly effective (13) so that
EC competition law is enforceable in the national
courts. Even where other Community legislation
has been respected, this does not remove the need
to comply with the Community competition

interest ("). It should, however, be noted in cases
of great urgency that procedures before national
courts can usually result more quickly in an order
to end the infringements than procedures before the
Commission (").

rules (14).

18 . There are a number of areas where agreements will
be subject to both the competition rules and
national or European sector specific regulation,
15 . Other national authorities, in particular national
regulatory authorities acting within the ONP
framework, have jurisdiction over certain access

agreements (which must be notified to them).
However, notification of an agreement to an NRA
does not make notification of an agreement to the
Commission unnecessary. The national regulation
authorities must ensure that actions taken by them
are consistent with EC competition law (15 ), this
duty requires them to refrain from action that
would undermine the effective protection of
Community law rights under the competition
rules (16). Therefore, they may not approve
arrangements which are contrary to the competition
rules (17). If the national authorities act so as to
undermine those rights, the Member State may
itself be liable in damages to those harmed by this
action (18 ). In addition, national regulatory auth
orities have jurisdiction under the ONP Directives
to take steps to ensure effective competition (").

most notably internal market regulation. In the
telecommunications sector, the ONP Directives aim

at establishing a regulatory regime for access
agreements. Given the detailed nature of ONP
rules and the fact that they may go beyond the
requirements of Article 86, undertakings operating
in the telecommunications sector should be aware

that compliance with the Community competition
rules does not absolve them of their duty to abide
by obligations imposed in the ONP context, and
vice versa .

2 . Commission action in relation to access agreements (27)

19. Access agreements taken as a whole are of great
significance, and it is therefore appropriate for the
Commission to spell out as clearly as possible the
Community legal framework within which these
agreements
should
be
concluded.
Access
16. Access agreements in principle regulate the
provision of certain services between independent
undertakings and do not result in the creation of an
autonomous entity which would be distinct from
the parties to the agreements. Access agreements
are thus generally outside the scope of the Merger
Regulation (20).

agreements having restrictive clauses will involve
issues under Article 85 . Agreements which involve
dominant, or monopolist, undertakings involve
Article 86 issues : concerns arising from the
dominance of one or more of the parties will
generally be of greater significance in the context
of a particular agreement than those under Article
85 .

20 . In applying the competition rules, the Commission
will build on the ONP framework, and the national

17. Under Regulation 17 (21 ), the Commission could be
seised of an issue relating to access agreements by
way of a notification of an access agreement by one

regulatory authorities act within that framework.
Where agreements fall within Article 85 ( 1 ), they
must be notified to the Commission if they are to

or more of the parties involved (22), by way of a
complaint against a restrictive access agreement or

benefit from an exemption under Article 85 (3).
Where agreements are notified, the Commission
intends to deal with one or more notifications by

against the behaviour of a dominant company in
granting or refusing access ("), by way of a
Commission own-initiative procedure into such a

way of formal decisions, following appropriate
publicity in the Official Journal, and in accordance
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with the principles set out below. Once the legal
principles have been clearly established, the
Commission then proposes to deal by way of
comfort letter with other notifications raising the

brought

same issues .

'. . . the significance of the alleged infringement as
regards the functioning of the common market, the
probability of establishing the existence of the
infringement and the scope of the investigation
required in order to fulfil, under the best possible
conditions, its task of ensuring that Articles 85 and

3 . Complaints (")

to

its

attention.

In

evaluating

the

Community interest, the Commission examines :

86 are complied with' (").

21 . Natural or legal persons with a legitimate interest
may, under certain circumstances, submit a
complaint to the Commission, requesting that the
Commission by decision require that an
infringement of Article 85 or Article 86 of the EC
Treaty be brought to an end. A complainant may
additionally request that the Commission take
interim measures where there is an urgent risk of
serious and irreparable harm ("). A prospective
complainant has other equally or even more
effective options, such as an action before a
national court. In this context, it should be noted

that procedures before the national courts can offer
considerable advantages for individuals and
companies, such as in particular (J0) :
— national courts can deal with and award a claim

for damages resulting from an infringement of
the competition rules,

Another essential element in this evaluation is the

extent to which a national judge is in a position to
provide an effective remedy for an infringement of
Article 85 or 86. This may prove difficult, for
example, in cases involving extra-territorial
elements .

23 . Article 85 ( 1 ) and Article 86 of the EC Treaty
produce direct effects in relations between indi
viduals which must be safeguarded by national
courts ("). As regards actions before the national
regulatory authority, the ONP Directive provides
that such an authority has power to intervene and
order changes in relation to both the existence and
content of access agreements. National regulatory
authorities must take into account 'the need to

stimulate a competitive market' and may impose
conditions on one or more parties, inter alia, 'to
ensure effective competition' (34).

— national courts can usually adopt interim
measures

and order the termination

of an

infringement more quickly than the Commission
is able to do,

— before national courts, it is possible to combine
a claim under Community law with a claim
under national law,

24. The Commission may itself be seized of a dispute
either pursuant to the competition rules, or
pursuant to an ONP conciliation procedure.
Multiple simultaneous proceedings might lead to
unnecessary duplication of investigative efforts by
the

Commission

related

— legal costs can be awarded to the successful
applicant before a national court.
Furthermore, the specific national regulatory prin
ciples as harmonized under ONP principles can
offer recourse both at the national and if necessary
at Community level.

and

the

national

authorities .

Where complaints are lodged with the Commission
under Article 3 of Regulation 17 while there are
actions

before

a

relevant

national

or

European authority or court, the Directorate
General for competition will generally not initially
pursue any investigation as to the existence of an
infringement under Article 85 or 86 of the EC
Treaty. This is subject, however, to the following
points .

3.2 . Safeguarding complainant 's rights
3.1 . Use of national and ONP procedures
22 . As referred to above (31 ) the Commission will take

into account the Community interest of each case

25 . Undertakings are entitled to effective protection of

their Community law rights (J5 ). These rights would
be undermined if national proceedings were
allowed to lead to an excessive delay of the
Commission's action, without a satisfactory
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resolution of the matter at a national level . In the
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4. Own-initiative investigation and sector inquiries

telecommunications sector, innovation cycles are

relatively short, and any substantial delay in
resolving an access dispute would in practice be
equivalent to a refusal of access, thus prejudging
the proper determination of the case.

29 . If it appears necessary, the Commission will open
an own-initiative investigation . It can also launch a
sector inquiry, subject to consultation of the
Advisory Committee of Member State competition
authorities .

26 . The Commission therefore takes the view that an

access dispute before a national regulatory
authority should be resolved within a reasonable
period of time, normally speaking not extending
beyond six months of the matter first being drawn
to the attention of that authority or after initiation
of ONP procedures, including the conciliation
procedures (i6). This resolution could take the form
of either a final determination of the action or

another form of relief which would safeguard the
rights of the complainant. If the matter has not
reached such a resolution then, prima facie, the
rights of the parties are not being effectively
protected, and the Commission would in principle,
upon request by the complainant, begin its investi
gations into the case in accordance with its normal
procedures, after consultation and in cooperation
with the national authority in question .

5 . Fines

30 . The Commission may impose fines of up to 10 %
of the annual worldwide turnover of undertakings
which intentionally or negligently breach Article 85
( 1 ) or Article 86 (J7)- Where agreements have been
notified pursuant to Regulation 17 for an
exemption under Article 85 (3 ), no fine may be
levied by the Commission in respect of activities
described in the notification (38 ) for the period
following notification . However, the Commission
may withdraw the immunity from fines by
informing the undertakings concerned that, after
preliminary examination, it is of the opinion that
Article 85 ( 1 ) of the Treaty applies and that
application of Article 85 (3 ) is not justified (39).

31 . The
3.3 . Interim measures

27. As regards any request for interim measures, the
existence of national proceedings is relevant to the
question of whether there is a risk of serious and
irreparable harm. Such proceedings should, prima
facie, remove the risk of such harm and it would
therefore not be appropriate for the Commission to
grant interim measures in the absence of evidence
that the risk would nevertheless remain .

28 . The availability of and criteria for injunctive relief
is an important factor which the Commission must
take into account in reaching this prima facie
conclusion. If injunctive relief were not available, or
if such relief was not likely adequately to take into
account the complainant's rights under Community

ONP

interconnection

Directive

has

two

particular provisions which should be taken into
account with respect to the question of fines under
the competition rules . First, it provides that inter
connection agreements must be communicated to
the relevant national regulatory authorities and
made available to interested third parties, with the
exception of those parts which deal with the

commercial strategy of the parties (40). Secondly, it
provides that the national regulatory authority must
have a number of powers which it can use to
influence

or

amend

the

interconnection

agreements (41 ). These provisions ensure that appro
priate publicity is given to the agreements, and
provide the national regulatory authority with the
opportunity to take steps, where appropriate, to
ensure effective competition on the market.

32 . Where an agreement has been notified to a national
regulatory authority, but has not been notified to
the Commission, the Commission does not consider

law, the Commission would consider that the

it would be generally appropriate as a matter of
policy to impose a fine in respect of the agreement,
even if the agreement ultimately proves to contain

national proceedings did not remove the risk of

conditions in breach of Article 85 . A fine would,

harm, and would therefore commence its investi

however, be appropriate in some cases, for example

gation of the case.

where :
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1 . Relevant product market

breach of Article 86 ; and/or

(b) the breach of Article 85 is particularly serious .
The size of the fine will depend on the gravity and
duration of the infringement.

33 . Notification to the NRA is not a substitute for a
notification to the Commission and does not limit

38 . Section 6 of Form A/B defines the relevant product
market as follows :

'A relevant product market comprises all those
products and/or services which are regarded as
interchangeable or substitutable by the consumer,
by reason of the products' characteristics, their
prices and their intended use'.

the possibility for interested parties to submit a
complaint to the Commission, or for the
Commission to begin an own-initiative investigation
into access agreements. Nor does such notification
limit the rights of a party to seek damages before a
national court for harm caused by anti-competitive
agreements (4Z ).

39. The ending of the legal monopolies in the telecom
munications sector, whereby third parties can
provide services to end-users, will lead to the
emergence of a second type of market, related to
the market for provision of services, that of access
to facilities which are currently necessary to provide
these services. In this sector, interconnection to the

PART II

RELEVANT MARKETS

34. In the course of investigating cases within the
framework set out in Part I above, the Commission

will base itself on the following approach to the
definition of relevant markets in this sector.

35 . Firms are subject to three main sources of

competitive constraints ; demand substitutability,
supply substitutability and potential competition,
with the first constituting the most immediate and
effective disciplinary force on the suppliers of a
given product or service. Demand substitutability is

public switched telecommunications network would
be a typical example of such access . Without inter
connection, it will not be commercially possible for
third parties to provide, for example, compre
hensive voice telephony services .

40 . It is clear, therefore, that in the telecommunications

sector there are at least two types of relevant
product markets to consider — that of a service to
be provided to end users and that of access to those
facilities necessary to provide that service to end
users (information, physical network, etc.). In the
context of any particular case, it will be necessary
to define the relevant access and services markets,
such as interconnection to the public telecommuni
cations network, and provision of public voice

telephony services, respectively.

therefore the main tool used to define the relevant

product market on which restrictions of
competition for the purposes of Articles 85 ( 1 ) and
86 can be identified .

36. Supply substitutability is generally not used to
define relevant markets. In practice it cannot be
clearly distinguished from potential competition.
Supply side
substitutability and
potential
competition are used for the purpose of deter
mining whether the undertaking has a dominant
position or whether the restriction of competition is
significant within the meaning of Article 85 , or
whether there is elimination of competition.

37 . In assessing relevant markets it is necessary to look
at developments in the market in the short term .

41 . When appropriate, the Commission will use the test

of a relevant market which is made by asking
whether, if all the suppliers of the services in
question raised their prices by 5 to 10 %, their
collective profits would rise. According to this test,
it their profits would rise, the market considered is
a separate relevant market.

42 . The Commission considers that the principles under
competition law governing these markets remain
the same regardless of the particular market in
question. Given the pace of technological change in
this sector, any attempt to define particular product
markets in this notice would run the risk of rapidly
becoming inaccurate or irrelevant. The definition of
particular product markets is best done in the light
of a detailed examination of an individual case .
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1 . 1 . Services market

43 . This can be broadly defined as the provision of any
telecommunications service to a user. Different
telecommunications services will be considered

substitutable if they show a sufficient degree of
interchangeability for the end-user, which would
mean that effective competition can take place
between the different providers of these services .

1 .2 . Access to facilities

44 . For a service provider to provide services to
end-users it will often require access to one or
more (upstream or downstream) facilities. For
example, to deliver physically the service to
end-users, it needs access to the termination points
of the telecommunications network to which these
end-users are connected . This access can be

achieved at the physical level through dedicated or
shared local infrastructure, either self provided or
leased from a local infrastructure provider. It can
also be achieved either through a service provider
who already has these end-users as subscribers, or
through an interconnection provider who has
access directly or indirectly to the relevant termi
nation points.

45 . In addition to physical access, a service provider
may need access to other facilities to enable it to
market its service to end users : for example, a
service provider must be able to make end users
aware of its services . Where, as is often the case,

for example, with directory information, the facility
can only be obtained from the telecommunications
operator, similar concerns arise as with physical

No C 76/ 17

access markets are allowed to develop, and that
incumbent operators are not permitted to use their
control over access to stifle developments on the
services markets .

It should be stressed that in the telecommunications

sector, liberalization can be expected to lead to the
development of new, alternative networks which
will ultimately have an impact on access market
definition involving the incumbent telecommuni
cations operator.

2 . Relevant geographic market
48 . Relevant geographic markets are defined in Form
A/B as follows :

'The relevant geographic market comprises the area
in which the undertakings concerned are involved
in the supply and demand of products or services,
in which the conditions of competition are
sufficiently homogeneous and which can be distin
guished from neighbouring areas because the
conditions of competition are appreciably different
in those areas .'

49 . As regards the provision of telecommunication
services and access markets, the relevant geographic
market will be the area in which the objective
conditions of competition applying to service
providers are similar. It will therefore be necessary
to examine the possibility for these service providers
to access an end-user in any part of this area, under
equivalent and economically viable conditions .
Regulatory conditions such as the terms of licences,
and any exclusive or special rights owned by
competing local access providers are particularly
relevant (44 ).

access issues .
PART III

46. In many cases, the Commission will be concerned
with physical access issues, where what is necessary

PRINCIPLES

is interconnection to the network of the telecom

munications operator (43 ).

50 . The Commission will apply the following principles
in cases before it.

47. Some incumbent telecommunications operators may

be tempted to resist providing access to third-party
service providers or other network operators,
particularly in areas where the proposed service will
be in competition with a service provided by the
telecommunications operator itself. This resistance
will often manifest itself as a reluctance to allow

access or a willingness to allow it only under disad
vantageous conditions. It is the role of the
competition rules to ensure that these prospective

51 . The Commission has recognized that :
'Articles 85 and 86 . . . constitute law in force and

enforceable throughout the Community. Conflicts
should not arise with other Community rules
because Community law forms a coherent regu

latory framework ... it is obvious that Community
acts adopted in the telecommunications sector are
to be interpreted in a way consistent with
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competition rules, so as to ensure the best possible
implementation of all aspects of the Community
telecommunications policy . . . This applies, inter
alia, to the relationship between competition rules
applicable to undertakings and the ONP rules' (45 ).

52 . Thus, competition rules continue to apply in
circumstances where other Treaty provisions or
secondary legislation are applicable. In the context
of access agreements the internal market and
competition provisions of Community law are both
important and mutually reinforcing for the proper
functioning of the sector. Therefore in making an
assessment under the competition rules, the
Commission will seek to build as far as possible on
the principles established in the harmonization
legislation. It should also be borne in mind that a
number of the competition law principles set out
below are also covered by specific rules in the
context of the ONP framework. Proper application
of these rules should often avoid the need for the

application of the competition rules.

53 . As regards the telecommunications sector, attention
should be paid to the cost of universal service obli
gations. Article 90 (2) of the EC Treaty may justify
exceptions to the principles of Articles 85 and 86 of
the EC Treaty. The details of universal service obli
gations are a regulatory matter. The field of
application of Article 90 (2) has been specified in
the Article 90 Directives in the telecommunications

sector, and the Commission
competition rules in this context.

will

apply

the
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regulator to engage in behaviour constituting an
abuse of its dominant position, the Member State
would also be in breach of Article 90 ( 1 ) and the
Commission could adopt a decision requiring
termination of the infraction (4S ).

56 . National regulatory authorities may require strict
standards of transparency, obligations to supply
and pricing practices on the market, particularly
where this is necessary in the early stages of liberal
ization . When appropriate, legislation such as the
ONP framework will be used as an aid in the inter

pretation of the competition rules (49). Given the
duty resting on national regulatory authorities to
ensure that effective competition is possible,
application of the competition rules is likewise
required for an appropriate interpretation of the
ONP principles. It should also be noted that many
of the issues set out below are also covered by rules
under the full competition Directive and the
existing and proposed ONP, licensing and data
protection Directives : effective enforcement of this
regulatory framework should prevent many of the
competition issues set out below from arising.

1 . Dominance (Article 86)

57. In order for an undertaking to provide services in
the telecommunications services market, it will need
to

obtain

access

to

various

facilities .

For

the

provision of telecommunications services, for
example, interconnection to the public switched
telecommunications network will usually be
necessary. Access to this network will almost always
be in the hands of a dominant telecommunications

54. Articles 85 and 86 of the EC Treaty apply in the
normal manner to agreements or practices which
have been approved or authorized by a national
authority (46), or where the national authority has
required the inclusion of terms in an agreement at
the request of one or more of the parties involved .

55 . However, if a national regulatory authority were to
require terms which were contrary to the
competition rules, the undertakings involved would
in practice not be fined, although the Member State
itself would be in breach of Articles 3 (g) and 5 of

operator. As regards access agreements , dominance
stemming from control on facilities will be the most
relevant to the Commission's appraisal.

58 . Whether or not a company is dominant does not
depend only on the legal rights granted to that
company. The mere ending of legal monopolies
does not put an end to dominance. Indeed,
notwithstanding the liberalization Directives, the
development of effective competition from alter

native network providers with adequate capacity
and geographic reach will take time .

the EC Treaty (47) and therefore subject to
challenge by the Commission under Article 169 of
the EC Treaty. Additionally, if an undertaking
having special or exclusive rights within the
meaning of Article 90, or a state-owned under
taking, were required or authorised by a national

59. In the telecommunications sector, the concept of
'essential facilities' will in many cases be of direct
relevance in determining the duties of dominant
telecommunications operators. The phrase essential
facility is used to describe a facility or infra
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structure which is essential for reaching customers
and/or enabling competitors to carry on their
business, and which cannot be replicated by any
reasonable means (50).

A company controlling the access to an essential
facility enjoys a dominant position within the
meaning of Article 86 . Conversely, a company may
enjoy a dominant position pursuant to Article 86
without controlling an essential facility.

The following facilities could at present be
expected to constitute essential facilities in the tele
communications sector : for example, the public
telecommunications networks for voice and /or data

services, leased circuit or and related network

terminating equipment, basic data regarding
subscribers to the public voice telephony service,
numbering schemes and other customer or technical
information .

facilities, is often also the largest service provider,
and they have in the past not needed to distinguish
between the conveyance of telecommunications
services and the provision of these services to
end-users. Today, an operator who is also a service
provider does not require its downstream operating
arm to pay for access, and therefore it is not easy
to calculate the revenue to be allocated to the

facility. In a case where an operator is providing
both access and services it is necessary to separate
so far as possible the revenues for the two markets
before using revenues as the basis for the calcu
lation of the company's share of whichever market
is involved. Article 8 (2 ) of the proposed intercon
nection Directive should be helpful in this context
as it calls for separate accounting for 'activities
related to interconnection — covering both inter
connection services provided internally and inter
connection services provided to others — and other
activities'.

62 . The economic significance of obtaining access also
depends on the coverage of the network with which
interconnection is sought. Therefore, in addition to
using turnover figures, the Commission will, where
this is possible, also take into account the number
of customers

1.1 . Services market

60 . One of the factors used to measure the market

power of an undertaking are the sales attributable
to that undertaking, expressed as a percentage of
total sales in the market for substitutable services in

the relevant geographic area. As regards the
services market, the Commission will assess, inter

alia, the turnover generated by the sale of
substitutable services, excluding the sale or internal
usage of interconnection services and the sale or
internal usage of local infrastructure (51), taking
into consideration the competitive conditions and
the structure of supply and demand on the market.

1.2 . Access to facilities

61 . The concept of 'access' as referred to above in
point 45 can relate to a range of situations,
including the availability of leased lines enabling a
service provider to build up its own network, and
interconnection problem in the strict sense, i.e.
interconnecting two telecommunication networks,
e.g. mobile and fixed. In relation to access,
incumbent operators often occupy a monopoly
position, and even in areas where liberalization of
the legal framework has begun, it is probable that
the incumbent will remain dominant in the future .

The
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incumbent

operator, which

controls

the

who

have

subscribed

to

services

comparable with those which the service provider
requesting access intends to provide. Accordingly,
market power for a given undertaking will be
measured partly by the number of subscribers who
are connected to termination points of the telecom
munications network of that undertaking expressed
as a percentage of the total number of subscribers
connected to termination points in the relevant
geographic area.

Supply-side substitutability

63 . As stated above (see point 37), supply-side substitu
tability is also relevant to the question of
dominance. A market share of over 50 % (") is
usually sufficient to demonstrate dominance
although other factors will be examined. For
example, the Commission will examine the
existence of other network providers, if any, in the
relevant geographic area to determine whether such
alternative infrastructures are sufficiently dense to
provide competition to the incumbent's network
and the extent to which it would be possible for
new access providers to enter the market.

Other relevant factors

64 . In addition to market share data, and supply-side
substitutability, in determining whether an operator
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is dominant the Commission will also examine

whether the operator has privileged access to
facilites which cannot be duplicated, either for legal
reasons or because it would cost too much .

65 . As competing access providers appear and challenge
the dominance of the incumbent, the scope of the
rights they receive from Member States' authorities,
and notably their territorial reach, will play an
important part in the determination of market
power. The Commission will closely follow market
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dominant companies. National public voice
telephony telecommunications operators are not
likely to become jointly dominant until after liberal
ization in the Community. For two or more
companies to be in a joint dominant position, they
must together have substantially the same position
vis-a-vis their customers and competitors as a single
company has if it is in a dominant position. With
specific reference to the telecommunications sector,
joint dominance could be attained by two telecom
munications infrastructure operators covering the
same geographic market.

evolution in relation to these issues and will take

account of any altered market conditions in its
assessment of access issues under the competition
rules .

1.3 . Joint dominance

66. The wording of Article 86 makes it clear that the
Article applies when more than one company shares
a dominant position. The circumstances in which a
joint dominant position exists, and in which it is
abused, have not yet been fully clarified by the case
law of the Community Courts or the practice of the
Commission, and the law is still developing.

69. In addition, for two or more companies to be
jointly dominant it is necessary, but not sufficient,
for there to be no effective competition between the
companies on the relevant market. This lack of
competition may in practice be due to the fact that
the companies have links such as agreements for
cooperation,
interconnection
or
roaming
agreements. The Commission does not, however,
consider that either economic theory or
Community law implies that such links are legally
necessary for a joint dominant position to exist (54).
It is a sufficient economic link if there is the kind of

interdependence which often comes about in oligo
polistic situations . There does not seem to be any
reason in law or in economic theory to require any
other economic link between those companies. This
having been said, in practice such links will often
exist

in

the

telecommunications

sector

where

national telecommunication operators nearly
inevitably have links of various kinds with one
another.

67. The words of Article 86 ('abuse by one or more
undertakings') describe something different from
the prohibition on anti-competitive agreements or
concerted practices in Article 85. To hold otherwise
would be contrary to the usual principles of inter
pretation of the Treaty, and would render the

words pointless and without practical effect. This
does not, however, exclude the parallel application
of Articles 85 and 86 to the same agreement or
practice, which has been upheld by the Commission
and the Court in a number of cases ("), nor is there
anything to prevent the Commission from taking
action only under one of the provisions, when both
apply.

68 . Two companies, each dominant in a separate
national market, are not the same as two jointly

70 . To take as an example acess to the local loop, in
some Member States this could well be controlled

in the near future by two operators — the
incumbent telecommunications operator and a cable
operator. In order to provide particular services to
consumers, access to the local loop of either the
telecommunications operator or the cable television
operator is necessary. Depending on the circum
stances of the case and in particular on the
relationship between them, neither operator may
hold a dominant position : together, however, they
may hold a joint monopoly of access to these
facilites .
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an abuse. Where network operators offer the same,
or similar, retail services as the party requesting
access, they may have both the incentive and the

2 . Abuse of dominance

2 . 1 . Refusal to grant access to essential facilities and
application of unfavourable terms

71 . A refusal to give access may be prohibited under
Article 86 if the refusal is made by a company
which

is

facilities,

dominant

as

because

incumbent

of
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its

control

opportunity to restrict competition and abuse their
dominant position in this way. There may, of
course, be justifications for such refusal — for
example vis-a-vis applicants which represent a
potential credit risk. In the absence of any objective
justifications, a refusal would usually be an abuse
of the dominant position on the access market.

of

telecommunications

operators will usually be for the foreseeable future.
A refusal may have :

74 . In general terms, the dominant company's duty is
to provide access in such a way that the goods and
services offered to downstream companies are
available on terms no less favourable than those

'the effect of hindering the maintenance of the
degree of competition still existing in the market or
the growth of that competition' (").

given to other parties, including its own corre
sponding downstream operations .

75 . As to the second of the above situations, the

A refusal will only be abusive if it affects
competition. Service markets in the telecommuni
cations sector will initially have few competitive
players and refusals will therefore generally affect
competition on those markets. In all cases of
refusal, any justification will be closely examined to
determine whether it is objective.

question arises as to whether the access provider
should be obliged to contract with the service
provider in order to allow the service provider to
operate on a new service market. Where capacity
constraints are not an issue and where the company
refusing to provide access to its facility has not
provided access to that facility, either to its down
stream arm or to any other company operating on
that services market, then it is not clear what other
objective jsutification there could be.

72 . Broadly there are three relevant scenarios :

(a) a refusal to grant access for the purposes of a
service where another operator has been given
access by the access provider to operate on that
services market;

(b ) a refusal to grant access for the purposes of a
service where no other operator has been given
access by the access provider to operate on that

76. If there were no commercially feasible alternatives
to the access being requested, then unless access is
granted, the party requesting access would not be
able to operate on the service market. Refusal in
this case would therefore limit the development of
new markets, or new products on those markets,
contrary to Article 86 (b ). In the transport field (56),
the Commission ruled that a firm controlling an
essential facility must give access in certain circum
stances (57). The same principles apply to the tele
communications sector.

services market ;

77 . The principle obliging dominant companies to

(c) a withdrawal of supply of access from an
existing customer.

contract in certain circumstances will often be
relevant
in
the
telecommunications
sector.

Currently, there are monopolies or virtual
monopolies in the provision of network infra
structure for most telecom services in the EU . Even

73. As to the first of the above scenarios, it is clear that
a refusal to supply a new customer in circumstances
where a dominant facilities owner is already

supplying one or more customers operating in the
same

downstream

market

would

constitute

discriminatory treatment which, if it would restrict
competition on that downstream market, would be

where restrictions have already been, or will soon
be, lifted, competition in downstream markets will
continue to depend upon the pricing and conditions
of access to upstream network services that will

only gradually reflect competitive market forces .
Given the pace of technological change in the tele
communications sector, it is possible to envisage
situations where companies would seek to offer
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new products or services which are not in
competition with products or services already
offered by the dominant access operator, but for
which this operator is reluctant to provide access .

emergence of a potential new service or
product, or impedes competition on an existing
or potential service or product market ;

78 . The Commission must ensure that the control over

(d ) the company seeking access is prepared to pay
the reasonable and non-discriminatory price
and will otherwise in all respects accept
non-discriminatory access terms and conditions.

facilities enjoyed by incumbent operators is not
used to hamper the development of a competitive
telecommunications environment. A company
which is dominant on a market for services and

which commits an abuse contrary to Article 86 on
that market may be required, in order to put an
end to the abuse, to supply access to its facility to
one or more competitors on that market. In
particular, a company may abuse its dominant
position if by its actions it prevents the emergence
of a new product or service .

79 . The starting point for the Commission's analysis
will be the identification of an existing or potential
market for which access is being requested. In
order

to

determine

whether

access

should

be

ordered under the competition rules, account will
be taken of a breach by the dominant company of
its duty not to discriminate (see below) or of the
following elements , taken cumulatively :

(e ) there is no objective justification for refusing to
provide access.

Relevant justifications in this context could
include an overriding difficulty of providing
access to the requesting company, or the need
for a facility owner which has undertaken
investment aimed at the introduction of a new

product or service to have sufficient time and
opportunity to use the facility in order to place
that new product or service on the market.
However, although any justification will have
to be examined carefully on a case-by-case
basis. It is particularly important in the telecom
munications

(a) access to the facility in question is generally
essential in order for companies to compete on
that related market (58 ).

The key issue here is therefore what is essential.
It will not be sufficient that the position of the
company requesting access would be more
advantageous if access were granted — but
refusal of access must lead to the proposed
activities being made either impossible or
seriously and unavoidably uneconomic.

Although, for example, alternative infra
structure may as from 1 July 1996 be used for
liberalized services, it will be some time before

this is in many cases a satisfactory alternative to
the facilites of the incumbent operator. Such
alternative infrastructure does not at present
offer the same dense geographic coverage as
that

of

the

incumbent

telecommunications

operator's network.

sector

that

the

benefits

to

end-users which will arise from a competitive
environment are not undermined by the actions
of the former state monopolists in preventing
competition from emerging and developing.

In determining whether an infringement of Article
86 has been committed, account will be taken both

of the factual situation in that and other geographic
areas, and, where relevant the relationship between
the access requested and the technical configuration
of the facility.

80 . The question of objective justification will require
particularly close analysis in this area. In addition
to determining whether difficulties cited in any
particular case are serious enough to justify the
refusal to grant access, the relevant authorities must
also decide whether these difficulties are sufficient

to outweigh the damage done to competition if
access is refused or made more difficult and the
downstream service markets are thus limited .

(b) there is sufficient capacity available to provide
access .

81 . Three important elements relating to access which
could be manipulated by the access provider in

(c) the facility owner fails to satisfy demand on an
existing service or product market, blocks the

order, in effect, to refuse to provide access are
timing, technical configuration and price.
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turing its own derivatives, refuses to supply a

82 . Dominant telecommunications operators have a
duty to deal with requests for access efficiently :
undue and unexplained delays in responding to a
request for access may constitute an abuse. In
particular, however, the Commission will seek to
compare the response to a request for access with :

derivatives, and therefore risks eliminating all
competition on the part of this customer, is abusing
its dominant position within the meaning of Article

(a) the usual time-frame and conditions applicable
when the responding party grants access to its
facilities to its own subsidiary or operating

87 . Although this case dealt with the withdrawal of a
product, there is no difference in principle between

branch ;

customer, which is itself a manufacturer of these

86 .' O

this

case

and

the

withdrawal

of

access .

The

unilateral termination of access agreements raises
substantially similar issues to those examined in
relation to refusals . Withdrawal of access from an

(b) responses to requests for access to similar
facilities in other Member States ;

(c) the explanations given for any delay in dealing
with requests for access.

83 . Issues of technical configuration will similarly be
closely examined in order to determine whether
they are genuine. In principle, competition rules
require that the party requesting access must be
granted access at the most suitable point for the
requesting party, provided that this point is
technically feasible for the access provider.
Questions of technical feasibility may be objective
justifications for refusing to supply — for example,
the traffic for which access is sought must satisfy
the

relevant technical

standards

for the

infra

structure — or questions of capacity restraints,
where questions of rationing may arise ( 59).

84. Excessive pricing for access, as well as being
abusive in itself (60), may also amount to an
effective refusal to grant access .

85 . There are a number of elements of these tests

which require careful assessment. Pricing questions
in the telecommunications sector will be facilitated

by the obligations un ONP Directives to have
transparent cost-accounting systems.

86. As to the third of the situations referred to in point
72 above, some previous Commission decisions and

existing customer will usually be abusive . Again,
objective reasons may be provided to justify the
termination. Any such reasons must be
proportionate to the effects on competition of the
withdrawal .

2 .2 . Other forms of abuse

88 . Refusals to provide access are only one form of
possible abuse in this area . Abuses may also arise in
the context of access having been granted . An
abuse may occur inter alia where the operator is
behaving in a discriminatory manner or the
operator's actions otherwise limit markets or
technical development. The following are
non-exhaustive examples of abuses which can take
place .

Network configuration

89. Network configuration by a dominant network
operator which makes access objectively more
difficult for service providers (") could constitute
an abuse unless it were objectively justifiable. One
objective justification would be where the network

configuration improves
network generally.

the

efficiency

of the

Tying

the case-law of the Court have been concerned

with the withdrawal of supply from downstream
competitors (the third case, above). In Commercial
Solvents, the Court held that :

'an undertaking which has a dominant position on
the market in raw materials and which, with the

object of reserving such raw material for manufac

90 . This is of particular concern where it involves the
tying of services for which the telecommunications
operator is dominant with those for which it is
exposed to competition ("). Where the vertically
integrated dominant network operator obliges the
party requesting access to purchase one or more
services (64 ) without adequate justifications, this
may exclude rivals of the dominant access provider
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from offering these elements of the package inde
pendently. This requirement could thus constitute
an abuse under Article 86 .

Pricing

11 . 3 . 97

discrimination is sufficiently likely to restrict or
distort actual or potential competition, would be
contrary to Article 86 . This discrimination could
take the form of imposing different conditions,
including the charging of different prices, or
otherwise
differentiating
between
access
agreements, except where such discrimination
would be objectively justified, for example on the
basis of cost or technical considerations or the fact

91 . Pricing problems in connection with access for
service providers to a dominant operator's
(essential) facilities will often revolve around
excessively high prices (65 ): in the absence of
another viable alternative to the facility to which
access is being sought by service providers, the
dominant or monopolistic operator my be inclined
to charge excessive prices.

The problem of unfairly low prices could arise in
the context of competition between different tele
communications infrastructure networks, where a

dominant operator may tend to charge unfairly low
prices for access in order to eliminate competition
from other (emerging) infrastructure providers, in
violation of Article 86 (a). In general a price is
abusive if it is below the dominant company's
average variable costs or if it is below average total
costs and part of an anti-competitive plan (66 ).
If a case arises, the ONP rules concerning

accounting requirements and transparency will help
to ensure the effective application of Article 86 in
this context.

92 . Where the operator is dominant in the product or
services market, the margin between the price
charged to all competitors on the downstream
market (including the dominant company's own
downstream operations, if any) for access and the
price which the network operator charges ih the
downstream market must be large enough to allow
a reasonably efficient service provider in the down
stream market to obtain a normal profit unless the
dominant company can show that its downstream
operation is exceptionally efficient (67). If this is not
the case, competitors on the downstream market
are faced by a 'price squeeze' which could force
them out of the market.

Discrimination

that the users are operating at different levels . Such
discrimination could be likely to restrict
competition in the downstream market on which
the company requesting access was seeking to
operate, in that it might limit the possibility for that
operator to enter the market or expand its
operations on that market (6S).

94 . With regard to price discrimination, Article 86 (c)
prohibits discrimination by a dominant firm
between customers of that firm (69), including
discriminating between customers on the basis of
whether or not they agree to deal exclusively with
that dominant firm .

95 . Discrimination without objective justification as
regards any aspects or condition of an access
agreement may constitute an abuse. Discrimination
may relate to elements such as pricing, delays,
technical
access,
routing (70),
numbering,
restrictions on network use exceeding essential
requirements and use of customer network data.
However, the existence of discrimination can only
be determined on a case by case basis . Discrimi
nation is contrary to Article 86 whether or not it
results from or is apparent from the terms of a
particular access agreement.

96 . There is, in this context, a general duty on the
network operator to treat independent customers in
the same way as its own subsidiary or downstream
service arm . The nature of the customer and its

demands may play a significant role in determining
whether transactions are comparable. Different
prices for customers at different levels (e.g.
wholesale and retail) do not necessarily constitute
discrimination .

93. A dominant access provider may not discriminate
between different access agreements where such
discrimination would restrict competition. Any
differentiation based on the use which is to be
made of the access rather than differences between

the transactions for the access provider itself, if the

97 . Discrimination issues may arise in respect of the
technical configuration of the access, given its
importance in the context of access .
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The degree of technical sophistication of the
access : restrictions on the type or 'level' in the
network hierarchy of exchange involved in the
access or the technical capabilities of this exchange
are of direct competitive significance . These could
be the facilities available to support a connection or
the type of interface and signalling system used to
determine the type of service available to the party
requesting access (e.g. intelligent network facilities ).

The number and/or location of connection points :
the requirement to collect and distribute traffic for
particular areas at the switch which directly serves
that area rather than at a higher level of the
network hierarchy may be important. The party
requesting access incurs additional expense by
either providing links at a greater distance from its
own switching centre or being liable to pay higher
conveyance charges.

Equal access : the possibility for customers of the
party requesting access to obtain the services
provided by the access provider using the same
number of dialled digits as are used by the
customers of the latter is a crucial feature of

competitive telecommunications .

Objective justification

98 . These could include factors relating to the actual
operation of the network owned by the access
provider, or licensing restrictions consistent with,
for example, the subject matter of intellectual
property rights .
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problem by ordering one or more of the companies
to offer access, under the terms of the ONP
Directive or under national law .

3 . Access agreements (Article 85)

101 . Restrictions of competition stemming from access
agreements may have two distinct effects : to restrict
competition between the two parties to the access
agreement, or to restrict competition from third
parties, for example through exclusivity for one or
both of the parties of the agreement. In addition,
where one party is dominant, conditions of the
access agreement may lead to a strengthening of
that dominant position, or to an extension of that
dominant position to a related market, or may
constitute an unlawful exploitation of the dominant
position through the imposition of unfair terms .
102 . Access agreements where access is in principle
unlimited are not likely to be restrictive of
competition within the meaning of Article 85 ( 1 ).
Exclusivity obligations in contracts providing access
to one company are likely to restrict competition
because they limit access to infrastructure for other
companies . Since most networks have more
capacity than any single user is likely to need, this
will normally be the case in the telecommunications
sector .

103 . Access
agreements
can
have
significant
pro-competitive effects as they can improve access
to the downstream market. Access agreements in
the context of interconnection are essential to inter

operability of services and infrastructure, thus
increasing competition in the downstream market
for services, which is likely to involve higher added
value than local infrastructure .

2.3 . Abuses ofjoint dominance

99 . In the case of joint dominance (see above, points 65
et seq.) behaviour by one of several jointly
dominant companies may be abusive even if others
are not behaving in the same way.

104 . There is, however, obvious potential for anti
competitive effects of certain access agreements or
clauses therein. Access agreements may, for
example :

(a) serve as a means of coordinating prices ;
(b ) or market sharing ;

100 . In addition to remedies under the competition

rules, if no operator was willing to grant access,
and if there was no technical or commercial justifi
cation for the refusal, one would expect that the
national regulatory authority would resolve the

(c) have exclusionary effects on third parties (71 );

(d ) lead to an exchange of commercially sensitive
information between the parties .
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105 . The risk of price coordination is particularly acute
in the telecommunications sector since intercon

nection charges often amount to 50 % or more of
the total cost of the services provided, and where
interconnection with a dominant operator will
usually be necessary. In these circumstances, the
scope for price competition is limited and the risk
(and the seriousness) of price coordination corre
spondingly greater.

106. Furthermore, interconnection agreements between
network operators may under certain circumstances
be an instrument of market sharing between the

network operator providing access and the network
operator seeking access , instead of the emergence
of network competition between them.

107 . In a liberalized telecommunications environment,

the above types of restrictions of competition will
be monitored by the national authorities and the
Commission under the competition rules . The right
of parties who suffer from any type of anti
competitive behaviour to complain to the
Commission is unaffected by national regulation.

Clauses falling within Article 85 ( 1 )

108 . The Commission has identified certain types of
restriction which would potentially infringe Article
85 ( 1 ) of the EC Treaty and therefore require indi
vidual exemption. These clauses will most
commonly relate to the commercial framework of

11 . 3 . 97

similarly require analysis under Article 85 (3). If no
justification is provided for such routing, such
clauses will be prohibited.
111 . Access agreement that have been concluded with an
anti-competitive object are extremely unlikely to
fulfil the criteria for an individual exemption under
Article 85 ( 3 ).

112 . Furthermore, access agreements may have an
impact on the competitive structure of the market.
Local access charges will often account for a
considerable portion of the total cost of the services
provided to end-users by the party requesting
access, thus leaving limited scope for price
competition. Because of the need to safeguard this
limited degree of competition, the Commission will
therefore pay particular attention to scrutinizing
access agreements in the context of their likely
effects on the relevant markets in order to ensure

that such agreements do not serve as a hidden and

indirect

means

for

fixing

or

co-ordinating

end-prices for end-users, which constitutes one of
the most serious infringements of Article 85 of the
EC Treaty (").

113 . In addition, clauses involving collective discrimi
nation leading to the exclusion of third parties are
similarly restrictive of competition. The most
important is discrimination with regard to price,
quality or other commercially significant aspects of
the access to the detriment of the party requesting
access, which will generally aim at unfairly
favouring the operations of the access provider.

the access .

4 . Effect on trade between Member States

109 . In the telecommunications sector, interconnecting

parties may wish to exchange, customer and traffic
information. This exchange is likely to influence the
competitive behaviour of the undertakings
concerned, and could easily be used by the parties
for collusive practices, such as market sharing (72 ).
Safeguards will therefore be necessary to ensure
that either confidential information is only
disclosed to those parts of the companies involved
in making the interconnection agreements, or to

114. The application of both Article 85 and Article 86
requires an effect on trade between Member States.

115 . In order for an agreement to have an effect on
trade between Member States, it must be possible
for the Commission to :

'foresee with a sufficient degree of probability on

ensure that the information is not used for anti

the basis of a set of objective factors of law or of

competitive purposes .

fact that the agreement in question may have an
influence, direct or indirect, actual or potential, on
the pattern of trade between Member States.' (M).

110. Exclusivity arrangements, for example where traffic
would be conveyed exclusively through the tele
communications network of one or both parties
rather than to the network of other parties with
whom access agreements have been concluded will

It is not necessary for each of the restrictions of
competition within the agreement to be capable of
affecting trade (75 ), provided the agreement as a
whole does so .
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govern the ability of a service provider or an
operator to provide any given service (76). Even
where markets are mainly national, as is generally
the case at present given the stage of development
of liberalisation, abuses of dominance will normally
speaking affect market structure, leading to reper

116. As regards access agreements in the telecommuni
cations sector, the Commission will consider not

only the direct effect of restrictions of competition
on inter-state trade in access markets, but also the
effects on inter-state trade in downstream telecom
munications services . The Commission will also

consider the potential of these agreements to
foreclose a given geographic market which could
prevent undertakings already established in other
Member States from competing in this geographic

No C 76 /27

cussions on trade between Member States .

118 . Cases in this area involving issues under Article 86

market .

117 . Telecommunications
access
agreements
will
normally affect trade between Member States as
services provided over a network are traded
throughout the EU and access agreements may

will

relate

either

to

abusive

clauses

in

access

agreements, or a refusal to conclude an access
agreement on appropriate terms or at all. As such,
the criteria listed above for determining whether an
access agreement is capable of affecting trade
between Member States would be equally relevant
here .

Conclusions

119 . The Commission considers that competition rules and sector specific regulation form a
coherent set of measures to ensure a liberalized and competitive market environment for
telecommunications markets in the EU.

120. In taking action in this sector, the Commission will aim to avoid unnecessary duplication
of procedures, in particular, competition procedures and national/EU regulatory
procedures as set out under the ONP framework.
121 . Where competition rules are invoked the Commission will consider which markets are
relevant and will apply Article 85 and 86 in accordance with the principles set out above.
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(') According to Directive 96/ 19/EC and 96/2/EC, certain Member States may request a derogation from full liberalization for

certain limited periods. See Commission Decision of 27 November 1996 concerning the additional implementation periods

requested by Ireland for the implementation of Commission Directives 90/388/EEC and 96/2/EC as regards full competition in
the telecommunications markets. This notice is without prejudice to such derogations, and the Commission will take account of the
existence of any such derogation when applying the competition rules to access agreements, as described in this notice.
(а) Communication by the Commission to the European Parliament and the Council, Consultation on the Green Paper on the liberal
ization of telecommunications infrastructure and cable television networks, COM(95) 158 final, 3 May 1995 .
(3) Commission Directive 88 /301 /EEC of 16 May 1988 on competition in the markets in telecommunications terminal equipment (OJ
No L 131 , 27. 5 . 1988, p. 73 ); Commission Directive 90/388/EEC of 28 June 1990 on competition in the markets for telecommuni
cations services (OJ No L 192, 24. 7. 1990, p. 10); Commission Directive 94/46/EC of 13 October 1994 amending Directive
88/301 /EEC and Directive 90/388 /EEC in particular with regard to satellite communications (OJ No L 268 , 19. 10. 1994, p. 15);
Commission Directive 95/51 /EC of 18 October 1995 amending Directive 90/388 /EEC with regard to the abolition of the
restrictions on the use of cable television networks for the provision of already liberalized telecommunications services (OJ No L
256, 26. 10. 1995, p. 49); Commission Directive 96/2/EC of 16 January 1996 amending Directive 90/388/EEC with regard to
mobile and personal communications (OJ No L 20, 26. 1 . 1996, p. 59); Commission Directive 96/ 19/EC of 13 March 1996

amending Directive 90/ 388 /EEC with regard to the implementation of full competition in the telecommunications markets (OJ No
L 74, 22 . 3 . 1996, p. 13 ).

(*) Interconnection agreements are the most significant form of access agreement in the telecommunications sector. A basic framework

for interconnection agreements is set up by the rules on open network provision (ONP), and the application of competition rules

must be seen against this background : Council Directive 90/387/EEC of 28 June 1990 on the establishment of the internal market
for telecommunications services through the implementation of open network provision (OJ No L 192, 24. 7. 1990, p. 1 ); Council
Directive 92/44/EEC of 5 June 1992 on the application of open network provision to leased lines (OJ No L 165, 19. 6. 1992,
p. 27); European Parliament and Council Directive 95/62/EC of 13 December 1995 on the application of open network provision

to voice telephony (OJ No L 321 , 30. 12. 1995, p. 6); Common position for a European Parliament and Council Directive on

interconnection in telecommunications with regard to ensuring universal service and interoperability through application of the
principles of open network provision (ONP) (OJ No C 220, 29. 7 . 1996, p. 13 ); Proposal for a European Parliament and Council
Directive amending Council Directives 90/ 387/EEC and 92/44/EEC for the purpose of adaptation to a competitive environment
in telecommunications, COM(95) 543 final, 14. 11 . 1995 .
(5 ) In the telecommunications area, notably Commission Decision of 18 October 1991 , Eirpage (OJ No L 306, 7. 11 . 1991 , p. 22), and
Commission Decisions of 17 July 1996, Atlas and Phoenix (OJ No L 239, 19. 9. 1996, p. 23 and 57). There are also a number of
pending cases involving access issues.

(б) Competition aspects of interconnection agreements in the telecommunications sector, June 1995 ; Competition aspects of access by
service providers to the resources of telecommunications operators, December 1995. See also Competition aspects of access pricing,
December 1995 .

O In the case of the ONP leased line directive, ONP foresees the first stage which allows the aggrieved user to appeal to the national
regulatory authority. This can offer a number of advantages. In the telecommunications areas where experience has shown that
companies are often hesitant to be seen as complainants against the TO on which they heavily depend not only with respect to the

specific point of conflict but also a much broader and far-reaching sense, the procedures foreseen under ONP are an attractive

option. ONP procedures furthermore can cover a broader range of access problems than could be approached on the basis of the
competition rules. Finally, these procedures can offer users the advantage of proximity and familiarity with national administrative

procedures ; language is also a factor to be taken into account.

Under ONP procedures, if matters cannot be resolved at the national level, a second stage is organized at the European level
(conciliation procedure). Pursuant to the ONP leased line Directive, an agreement between the parties involved must then be
reached within two months, with a possible extension of one month if the parties agree.
It should be noted that in the proposed ONP interconnection Directive, as opposed to the leased line Directive, a conciliation
procedure is foreseen for transfrontier cases only, that is interconnection disputes in which more than one national regulatory
authority is involved. If the national regulatory authorities dealing with an interconnection problem do not reach a solution to the
problem, then one of them may notify the Commission thereof and invoke the conciliation procedure (Article 17 of the proposed
Directive).

(*) National regulatory authority is a sector specific national telecommunications regulatory created by a Member State in the context
of the Services Directive as amended, and the ONP framework.

(') Article 7 of the Services Directive (Commission Directive 90/ 388 /EEC, referred to above in footnote 3), and the Commission's

communication 95/C 275/02 to the European Parliament and the Council on the status and implementation of Directive

90/388 /EEC on competition in the markets for telecommunications services (OJ No C 275 , 20. 10 . 1995, p. 9 et seq.). See also

Case C-91 /94, Thierry Tranchant and Telephones Stores Sari, Judgment of the Court of Justice, 9 November 1995, not yet

reported .
(10) Proposed ONP interconnection Directive cited in footnote 4, Article 9 ( 3).
(") Case T-24/90, Automec v. Commission, 1992 ECR 11-2223, paragraph 77 ; and Case T-l 14/92, BEMIM v. Commission, 1995
ECR-II 147 .

( ) Nouce on cooperation between national courts and the Commission in applying Articles 85 and 86 of the EC Treaty (OJ No C 39,
13. 2. 1993, p. 6, paragraph 14); draft notice on cooperation between national competition authorities and the Commission (OJ
No 262, 10 . 9 . 1996 , p. 5 ).
( ) Case 127 /73 , BRT v. Sabam, 1974 ECR 51 .
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(14 ) Case 66 / 86, Ahmed Saeed , 1989 ECR 838 .

(15) They must not, for example, encourage or reinforce or approve the results of anti-competitive behaviour : Ahmed Saeed, above
footnote 14 ; Case 153 /93 , Federal Republic of Germany v. Delta Schiffahrts, 1994 ECR-I 2517 ; Case 267/ 86 , Van Eycke, 1988
ECR 4769 .

(") Case 13/77, GB-Inno-BM/ATAB, 1977 ECR 2115, paragraph 33 : 'while it is true that Article 86 is directed at undertakings,
nonetheless it is also true that the Treaty imposes a duty on Member States not to adopt or maintain in force any measure which
could deprive the provision of its effectiveness.'
(17) For further duties of national authorities see Case 103/ 88, Fratelli Costanzo SpA, 1989 ECR 1839.
See Ahmed Saeed, above footnote 14 : 'Articles 5 and 90 of the EC Treaty must be interpreted as (i) prohibiting the national
authorities from encouraging the conclusion of agreements on tariffs contrary to Article 85 ( 1 ) or Article 86 of the Treaty, as the
case may be ; (ii) precluding the approval by those authorities of tariffs resulting from such agreements'.

(18) Joined Cases C-6 and 9/90, Francovich, 1990-1 ECR 5357 ; Joined Cases C-46/93, Brasserie de Pêcheur SA v. Germany and Case
C-48/93, R v. Secretary of State for Transport ex parte Factortame Ltd and others, judgment of 5 March 1996, not yet reported.
(") For example, recital 18 of the leased line Directive referred to in footnote 4 and Article 9 (3 ) of the draft ONP interconnection
Directive .

(20) Council Regulation No 4064/ 89 of 21 December 1989 on the control of concentrations between undertakings (OJ No L 395 ,
30 . 12 . 1989, p. 1 ).

(21) Council Regulation No 17 of 6 February 1962, first Regulation implementing Articles 85 and 86 of the Treaty (OJ No 13, 21 . 12 .
1962, p. 204/62), as amended.
(") Articles 2 and 4 ( 1 ) of Regulation 17.
(") Article 3 of Regulation 17 .

(24) Articles 3 and 12 of Regulation 17.
(") Case 792 / 79 R, Camera Care v. Commission, 1980 ECR 119 . See also Case T-44 /90 , La Cinq v. Commission, 1992 ECR II- 1 .

(26) See point 16 of the notice on cooperation between national courts and the Commission cited above in footnote 12.
(27) Article 2 or 4 ( 1 ) of Regulation 17 .
(28) Article 3 (2) of Regulation 17.
(") Camera Care and La Cinq, referred to above in footnote 25.

(30) Notice on cooperation between national courts and the Commission cited above in footnote 12, point 16.
(31) Paragraph 14.
(32) See Automec, footnote 11 above, paragraph 86 .
(") BRT v. Sabam, footnote 13 above.

(34) Articles 9(1 ) and 9 (3) of the proposed ONP interconnection Directive.
( ) Case 14 / 83 , Von Colson, 1984 ECR 1891 .

(36) Telecommunications : open network provision (ONP) for leased lines ; Conciliation procedure ; 94/C 214/04 (OJ No C 214, 4. 8 .
1994 , p. 4 ).

(37) Article 15 (2 ) of Regulation 17 .
(38 ) Article 15 (5 ) of Regulation 17 .

(") Article 15 (6) of Regulation 17.
(40) Article 6 (c) of the proposed ONP interconnection Directive.
(41 ) Inter alia, in Article 9 of the proposed ONP interconnection Directive.
(42 ) See footnote 18 above.

(43) Interconnection is defined in Directive 96/ 19/EC as :
'. . . the physical and logical linking of the telecommunications facilities of organisations providing telecommunications networks
and/or telecommunications services, in order to allow the users of one organization to communicate with the users of the same or
another organization or to access services provided by third organizations.'
In the full liberalization Directive and ONP Directives, telecommunications services are defined as :

'services, whose provision consists wholly or partly in the transmission and/or routing of signals on a telecommunications network.'
It therefore includes the transmission of broadcasting signals and CATV networks. A telecommunications network is itself defined
as :

'. . . the transmission equipment and, where applicable, switching equipment and other resources which permit the conveyance of
signals between defined termination points by wire, by radio, by optical or by other electromagnetic means.'
(44 ) Eurotunnel (OJ No L 354 , 31 . 12 . 1994, p . 66 ).

(45) Guidelines on the application of the competition rules in the telecommunications sector, see point 3 above, paragraphs 15 and 16.
(46 ) Commission Decision 82 / 896/EEC BNIC/AROW (OJ No L 379 , 31 . 12 . 1982 , p. 1 ).
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(47) See footnote 15 above.

(4>) Joined Cases C-48/90 and C-66/90, Netherlands and others v. Commission, 1992 ECR 1-565.

(49) See Ahmed Saeed, footnote 14 above, where internal market legislation relating to pricing was used as an aid in determining what
level of prices should be regarded as unfair for the purposes of Article 86.
(50) See also the definition included in the 'Additional commitment on regulatory principles by the European Communities and their

Member States' used by the Group on basic telecommunications in the context of the World Trade Organisation (WTO)
negotiations :
'Essential facilities mean facilities of a public telecommunications transport network and service that :
(a) are exclusively or predominantly provided by a single or limited number of suppliers ; and

(b) cannot feasibly be economically or technically substituted in order to provide a service.'
( ) Case 6/72 Continental Can, 1973 ECR 215 .

(") It should be noted in this context that under the ONP framework an organization may be notified as having significant market
power. The determination of whether an organization does or does not have significant market power depends on a number of
factors, but the starting presumption is that an organization with a market share of more than 25 % will normally be considered to
have significant market power. The Commission will take account of whether an undertaking has been notified as having
significant market power under the ONP rules in its appraisal under the competition rules.
(") Case 85/76 Hoffmann-La Roche, 1979 ECR 461 ; Racal Decca, Commission Decision of 21 December 1988 (OJ No L 43, 15. 2.
1989, p. 27 ).

(54) Nestlé/Perrier, Commission Decision of 22 July 1992 (OJ No L 356, 5 . 12. 1992, p. 1 ).
(") Case 85/76 Hoffmann-La Roche, 1979 ECR 461 .
(") Commission Decision 94/ 19/EC, Sea Containers v. Stena Sealink (OJ No L 15, 18 . 1 . 1994, p. 8); Commission Decision
94/ 119/EC, re access to facilities of Port Rodby (OJ No L 55, 26. 2. 1994, p. 52).

(S7) See also (among others): Judgments of the Court : Cases 6 and 7/73, Commercial Solvents v. Commission, 1974 ECR 223 ; Case
311 / 84, T6l6marketing, 1985 ECR 3261 ; Case C-18 / 88 RTT v. GB-Inno, 1991 ECR 1-5941 ; Case C-260/89, Elliniki Radiophonia

Teleorassi, 1991 ECR 1-2925 ; Cases T-69, T-70 and T-76/ 89, RTE, BBC and ITP v. Commission, 1991 ECR 11-485 , 535, 575 ;

Case C-271 /90, Spain v. Commission, 1992 ECR 1-5833 ; Cases C-241 and 242-91P, RTE and ITP Ltd v. Commission (Magill),
1995 ECR 1-743 .

Commission Decisions : 76/ 185/EEC — National Carbonizing Company (OJ No L 35, 10. 2. 1976, p. 6); 88/589/EEC — London
European — Sabena (OJ No L 317 , 24. 11 . 1988 , p. 47); 92/213/EEC — British Midland v. Aer Lingus (OJ No L 96, 10 . 4. 1992,
p. 34); B&I/Sealink, ( 1992) 5 CMLR 255 ; EC Bulletin, No 6 — 1992, point 1.3.30 .

(") Community law protects competition and not competitors, and therefore it would be insufficient to demonstrate that one
competitor needed access to a facility in order to compete in the downstream market. It would be necessary to demonstrate that
access is necessary for all except exceptional competitors in order for access to be made compulsory.
(") As noted above in paragraph 80.
(60) See paragraph 91 below.
(") Case 6/73 and 7/73, Commercial Solvents, 1974 ECR 223.
(") That is to use the network to reach their own customers.

(") This is also dealt with under the ONP framework : see Article 7 (4) of the Interconnection Directive, Article 12 (4) of the voice
telephony Directive and Annex II of the ONP framework Directive.
(64) That is including those which are superfluous to the latter, or indeed those which may constitute services the access requester itself
would like to provide for its customers.
(") The Commission communication on assessment criteria for national schemes for the costing and financing of universal service and
guidelines for the operation of such schemes will be relevant for the determination of the extent to which the universal service
obligation can be used to justify the prices charged. See also the reference to the universal service obligation in paragraph 53 above.
(") See AKZO, Case C-62/86, [ 19911 ECR-3359.
However, the average variable cost rule cannot be applied in many situations in the telecommunications sector, since the variable

costs of providing access to an already existing network are almost zero. Accordingly, the test which the Commission considers
should be applied is whether a company charges a price for goods and services — other than in the context of a new product or
service — which although above the average variable cost of providing the specific goods or services for which the price in question
is paid is so low that the overall revenues for all the goods or services in question would be less than its average total costs of
providing them if it sold the same proportion of its output at the same price on a continuing basis, even where no intent to exclude
a competitor is proved.

(67) Commission Decision 88 / 518 /EEC, Brown Napier/British Sugar (OJ No L 284, 19. 10. 1988, p. 41 ): the margin between industrial
and retail prices was reduced to the point where the wholesale purchaser with packaging operations as efficient as those of the
wholesale supplier could not profitably serve the retail market. See also National Carbonizing, footnote 57 above.
(68) However, when infrastructure capacity is under-utilised, charging a different price for access depending on the demand in the
different downstream markets may be justified to the extent that such differentiation permits a better utilisation of the infrastructure
and a better development of certain markets, and where such differentiation does not restrict or distort competition. In such a case,
the Commission will analyse the global effects of such price differentiation on all of the downstream markets.
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(69) Case C-310/93 P, BPB Industries pic and British Gypsum Ltd v. Commission [ 1995] ECR 1-865, 904, applying to discrimination by
BPB among customers in the related market for dry plaster.
(70) That is to a preferred list of correspondent network operators.
(71 ) Commission Decision 94/663/EC, Night Services (OJ No L 259, 7 . 10 . 1994 , p . 20 ); Commission Decision 94 / 894 /EC, Euro
tunnel (OJ No L 354, 31 . 12 . 1994 , p. 66 ).
(72) Case T-34/92, Fiatagri UK Ltd and New Holland Ford Ltd v. Commission ; Case T-35 /92, John Deere Ltd v. Commission ; Both
on appeal to the ECJ; Appealing against Commission decision, UK Agricultural Tractor Registration Exchange (OJ No L 68, 13. 3.
1992 , p. 19).
(73) Case 8/72 Vereniging van Cementhandelaaren v. Commission [ 1972] ECR 977 ; Case 123/ 83 Bureau National Interprofessionnel
du Cognac v. Clair [ 1985] ECR 391 .
(74) Case 56/65 , STM, 1966 ECR 235 at 249.

(75) Case 193/ 83, Windsurfing International Inc v. Commission, 1986 ECR 611 .
(76) See telecommunications guidelines, point 3 above.

Non-opposition to a notified concentration
(Case No IV/M.859 — Generali/Prime)
(97/C 76/07 )
(Text with EEA relevance)

On 18 December 1996, the Commission decided not to oppose the above notified concen
tration and to declare it compatible with the common market. This decision is based on Arti
cle 6 ( 1 ) (b) of Council Regulation (EEC) No 4064 / 89 . The full text of the decision is

available only in Italian and will be made public after it is cleared of any business secrets it may
contain. It will be available :

— as a paper version through the sales offices of the Office for Official Publications of the
European Communities (see list on the last page),
— in electronic form in the 'CIT' version of the Celex database, under document number

396M0859. Celex is the computerized documentation system of European Community law ;
for more information concerning subscriptions please contact :
EUR-OP,

Information, Marketing and Public Relations (OP/4B),
2 , rue Mercier,

L-2985 Luxembourg.
Tel.: (352) 2929-424 55, Fax : (352 ) 2929-427 63 .
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UNIFORM APPLICATION OF THE COMBINED NOMENCLATURE (CN)

(Classification of goods)
(97 /C 76/08 )

Explanatory Notes made in accordance with Article 10 (1) of Council Regulation (EEC) No
2658/87 of 23 July 1987 on the tariff and statistical nomenclature and on the Common Customs
Tariff('), as last amended by Commission Regulation (EC) No 288/97 ( 2)

The 'Explanatory Notes to the combined nomenclature of the European Communities' (3 ) are
amended as follows :

Page 80
1604 14 16

Filets known as 'loins'

This subheading covers only fillets within the meaning of the HS Explanatory
Note to heading No 0304 ( 1 ) which have the three following characteristics :
— cooked ,

— packed , without a liquid covering medium, in bags (or wrappers ) of a kind
used for packaging food, whether or not vacuum-packed or heat-sealed,
and

— frozen .

1604 19 31

Filets known as 'loins'

See the Explanatory Notes to subheading 1604 14 16 .

Page 100
2208 30 11

to

Whiskies

2208 30 88

Whisk(e)y is a spirit distilled from a mash of cereals commercialized at an
alcoholic strength by volume of 40 % vol or higher either in bottles or in other
containers .

Scotch Whisky is whisky distilled and matured in Scotland .

Whiskies with added aerated water (whisky-soda) are excluded from these
subheadings and fall within subheading 2208 90 69 or 2208 90 78 .

2208 30 32

and

Malt whisky, in containers holding

2208 30 38

Scotch malt whisky is a spirit which is produced by distilling a fermented mash
of only malted barley.
O OJ No L 256, 7 . 9 . 1987, p . 1 .
O OJ No L 48 , 19 . 2 . 1997 , p . 7 .
(3 ) OJ No C 342 , 5 . 12 . 1994 .
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2208 30 52

and

Blended whisky, in containers holding

2208 30 58

Scotch blended whisky is produced by blending two or more Scotch malt
and/or Scotch grain whiskies.
2208 30 72

and

Other, in containers holding

2208 30 78

These subheadings include all other Scotch whiskies, in particular, Scotch grain
whisky which is produced from malted barley and unmalted cereals .
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II
(Preparatory Acts)

COMMISSION
Proposal for a European Parliament and Council Directive amending European Parliament and
Council Directive 95/ 2/EC on food additives other than colours and sweeteners

(97 /C 76/09)
(Text with EEA relevance)

COM(96) 303 final — 96/0166(COD)
(Submitted by the Commission on 4 September 1996)

THE EUROPEAN PARLIAMENT AND THE COUNCIL

HAVE ADOPTED THIS DIRECTIVE :

OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community, and in particular Article 100a thereof,
Having regard to the proposal from the Commission,
Having regard to the opinion of the Economic and
Social Committee,

Article 1

Directive 95 /2 /EC is hereby amended as follows :

1 . Article 2 (3 ) (a) third indent is replaced by :
'— non-emulsified

oils

and

fats

of

animal

or

vegetable origin (except oils and fats for cooking
and frying purposes),';

Acting in accordance with the procedure referred to in
Article 189b of the Treaty,
2 . Article 2 (3) (a) eleventh indent is replaced by :

Having regard to Council Directive 89/ 107/EEC of
21 December 1988 on the approximation of the laws of
the Member States concerning food additives authorized
for

use

in

foodstuffs

intended

for

human

consumption ('), as last amended by Directive
94/ 34/EC (2), and in particular Article 3 (2 ) thereof,
Whereas since the adoption of European Parliament and
Council Directive 95/2 /EC (}) there have been technical
developments in the field of food additives ;
Whereas the Directive should be adapted to take account
of these developments ;
Whereas

the

Scientific

Committee

for

'— dry pasta excluding gluten-free pasta,';

Food

3. Article 2 (3) (a) fifth indent is replaced by :
'— pasteurized and sterilized (including UHT) milk
(including plain, skimmed and semi-skimmed)
and plain pasteurized cream,';
4 . the tables of the Annexes are modified in accordance

with the dispositions contained in the Annex to this
Directive .

was

consulted before the adoption of provisions liable to have
an effect on public health,

Article 2

Member States shall, where necessary, amend their laws,
regulations and administrative provisions in order to :
0) OJ No L 40, 11 . 2. 1989, p. 27.
O OJ No L 237 , 10 . 9. 1994 , p . 1 .
O OJ No L 61 , 20 . 2 . 1995 , p . 1 .

— authorize trade in products conforming to this
Directive, by 31 December 1997 at the latest,
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— prohibit trade in products not conforming to this
Directive from 30 June 1998 . However, products
placed on the market or labelled before that date
which do not comply with the Directive may be

No C 76 / 35

companied by such reference on the occasion of their
official publication . The methods of making such
reference shall be laid down by the Member States .

marketed until stocks are exhausted .

Article 3

This Directive shall enter into force on the seventh day
following its publication in the Official Journal of the
European Communities.

They shall forthwith inform the Commission thereof.

Article 4

When Member States adopt these measures, they shall
contain a reference to this Directive or shall be ac

This Directive is addressed to the Member States .

ANNEX

1 . The following additives are added to Annex I :
E 468
E 469

Cross linked sodium carboxymethylcellulose
Enzymatically hydrolysed carboxymethylcellulose

E 1103

Invertase

E 1451

Acetylated oxidized starch.

2 . The list of additives and the maximum level permitted for 'jams, jellies and marmalades as defined in
Directive 79/693/EEC and other similar fruit spreads including low-calorie products' mentioned in
Annex II is completed as follows :
E 47 1 Mono and diglycerides of fatty acids

quantum satis

3. The designation of 'sterilized pasteurized and UHT cream, low-calorie cream and pasteurized low-fat
cream' mentioned in Annex II is modified as follows :

'Plain pasteurized cream'.

4. The designation of 'Frozen and deep-frozen unprocessed fruit and vegetables' mentioned in Annex II
is modified as follows :

'Frozen and deep-frozen unprocessed fruit and vegetables ; prepacked, refrigerated unprocessed fruit
and vegetables ready for consumption'.

5 . The designation of 'Non-emulsified oils and fats of animal or vegetable origin (except virgin oils and
olive oils)' mentioned in Annex II is modified as follows :

'Non-emulsified oils and fats of animal or vegetable origin (except virgin oils, olive oils, oils and fats
for cooking and frying purposes)'.
6. The following table is added to Annex II :

Sliced and grated
ripened cheese

E 170 Calcium carbonate

quantum satis

E 504 Magnesium carbonates
E 509 Calcium chloride
E 575 Glucono-delta-lactone
E 460 Cellulose

Soured-cream butter

E 500 Sodium carbonates

quantum satis
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7 . The list of additives and the maximum level permitted for 'canned and bottled fruit and vegetables'
mentioned in Annex II is completed as follows :
Canned and bottled fruit
E 296 Malic acid

and vegetables

quantum satis

8 . The list of additives and the maximum level permitted for 'Mozzarella and whey cheese' mentioned in
Annex II is completed as follows :
Mozzarella and whey cheese

E 260 Acetic acid

quantum satis

E 507 Hydrochloric acid

9.

The list of additives and the maximum level permitted for ' Gebakt mentioned

in Annex II

is completed

as follows :

Gehakt

E 300 Ascorbic acid
E 301 Sodium ascorbate
E 302 Calcium ascorbate

quantum satis

10. The following foodstuffs and the corresponding maximum levels mentioned in Annex III Part A are
deleted :
'Emulsified sauces with a fat content of 60 % or more'

'Emulsified sauces with a fat content of less than 60 %'.

11 . The following foodstuffs and maximum levels mentioned are added to Annex III Part A :
Maximum level (mg/ kg or mg/1 as appropriate)

Foodstuff

. . . Mehu and Makeutettu . . . Mehu

Sa

Ba

500

200

Sa + Ba

Sa + PHB

Sa + Ba + PHB

Analogues of meat, fish, crustacean,
cephalopods and cheese, based on
vegetable, cereal or mycoprotein

2 000

Dulce de membrillo Marmalada

1 000

Ostkaka

2 000

Pasha

1 000

Cheese and cheese analogues (surface
treatment only)
Cooked red beet

Emulsified sauces with a fat content
less than 60 %

quantum
satis
2 000

1 500

Emulsified sauces with a fat content of
60 % or more

1 000

12. The designation 'Non-heat-treated dairy-based desserts' in Annex III Part A, in the foodstuffs column,
is replaced by 'Non-sterilized (including UHT) dairy-based desserts'.
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13. The following foodstuffs and maximum levels are added to Annex III Part B :
Maximum level (mg/kg or mg/1 as
appropriate)
Expressed as SO2

Foodstuff

Cooked crustaceans and cephalopods

50 mg/kg C)

Marinated nuts

50 mg/kg

Dehydrated apples and pears with a moisture content of more
than 12 % not sold to the end consumer

1 500 mg/kg

Analogues of meat, fish, crustacean, cephalopods and cheese,
based on mycoprotein

200

(*) In edible parts.

14. The following foodstuffs and maximum levels are added to the table concerning food additives E 251
and E 252 mentioned in Annex III Part C :

E 251

Sodium nitrate

E 252

Potassium nitrate

Foie gras, foie gras entier,
blocs de foie gras

50 O

15. The following foodstuffs and maximum levels are added to the table concerning food additives E 280,
E 281 , E 282 and E 283 mentioned in Annex III Part C :
E 280
E 281
E 282
E 283

Propionic acid
Sodium propionate
Calcium propionate
Potassium propionate

Prepacked pølsebrød,
boller and flutes

2 000 mg/kg expressed
as propionic acid

16. The designation concerning 'dehydrated granulated potatoes' mentioned in the table of Annex III Part
D, in the foodstuffs column, is replaced by 'dehydrated potatoes'.

17. The designation 'instant tea powder' contained in the table of Annex IV concerning E 297 fumaric
acid is replaced by 'flavoured tea and herbal infusions, and their instant products'.
18 . The table concerning E 338 to E 452 mentioned in Annex IV is replaced by the following table :

'In the following applications the indicated maximum levels of phosphoric acid and the phosphates
E 338, E 339, E 340, E 341 , E 343, E 450, E 451 and E 452 may be added individually or in combi
nation (expressed as P2O5)
E 338

Phosphoric acid

E 339

Sodium phosphates

Non-alcoholic flavoured drinks
Sterilized and UHT milk

Partly dehydrated milk with less

than 28 % solids

(i) Monosodium phosphate

1 g/kg

Partly dehydrated milk with
more than 28 % solids

(ii ) Disodium phosphate

(iii) Trisodium phosphate

700 mg/1
1 g/i

1.5 g/kg

Dried milk and dried skimmed
milk

Pasteurized ,

sterilized

2,5 g/kg

and

UHT creams

5 g/kg

Whipped cream and vegetable
fat analogues

5 g/kg
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Potassium phosphates
(i) Monopotassium phosphate

(ii) Dipotassium phosphate
(iii ) Tripotassium phosphate

Unripened
cheese
(except
Mozzarella)
Processed cheese and processed
cheese analogues
Meat products
Sport drinks and prepared table
Dietary supplements

E 343

Calcium phosphates
(i) Monocalcium phosphate
(ii) Dicalcium phosphate
(iii) Tricalcium phosphate

Magnesium phosphates
(i) Monomagnesium phosphati
(ii) Dimagnesium phosphate

Diphosphates
(i) Disodium diphosphate
(ii) Trisodium diphosphate

Salt and its substitutes

10 g/kg
20 g/1
30 g/kg

machines
Edible ices

50 g/kg
1 g/kg

Desserts

3 g/kg
7 g/kg

Dry powdered dessert mixes
Fine bakery wares

Flour, self raising

E451

Liquid egg (white, yolk or
10 g/kg
5 g/kg

Sauces

Soups and broths
Tea and herbal infusions

Cider and perry
Chewing gum
Dried powdered foodstuffs
Chocolate and malt dairy-based

(ii ) Pentapotassium

Alcoholic drinks
wine and beer)

drinks

Polyphosphates
(i) Sodium polyphosphate
(ii) Potassium polyphosphate
(iii ) Sodium calcium

polyphosphate

2 g/ 1

Snacks
Surimi

Fish and crustacean paste
Toppings (syrups for pancakes,
flavoured syrups for milkshakes
and ice cream ; similar products)

(iv) Calcium polyphosphates

10 g/kg

(excluding

Breakfast cereals

E 452

3 g/kg
2 g/1
2 g/1
quantum satis

Triphosphates
(i) Pentasodium triphosphate
triphosphate

20 g/kg
2,5 g/kg
20 g/kg
20 g/kg

Soda bread

whole egg)

(iii) Tetrasodium diphosphate
(v) Tetrapotassium
diphosphate
(vi) Dicalcium diphosphate
(vii) Calcium dihydrogen
diphosphate

20 g/kg
5 g/kg

Vegetable protein drinks
Beverage whiteners
Beverage whiteners for vending

Flour

E 450

2 g/kg

0,5 g/1
quantum satis

waters

E 341
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1 g/1
5 g/kg

5 g/kg
1 g/kg
5 g/kg
3 g/kg

Special formulae for particular
nutritional uses

Glazings for meat and vegetable
products
Sugar confectionery
Icing sugar
Noodles
Batters

Fillets
frozen
Frozen
tacean,

of unprocessed fish,
and deep-frozen
and deep-frozen crus
cephalopod and mollusc
products
Processed
potato
products
(including frozen, deep-frozen,
chilled and dried processed
products) and pre-fried frozen
and deep-frozen potatoes
Spreadable fats excluding butter
Soured-cream butter

5 g/kg
4 g/kg
5 g/kg
10 g/kg
2 g/kg
12 g/kg

5 g/kg
5 g/kg

5 g/kg
5 g/kg
2 g/kg'.
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19. The entry concerning 'Minarine' in the table concerning E 385 mentioned in Annex IV is modified as
follows :

Spreadable fats as defined in
Annexes B and C to Regulation
(EC) No 2991 /94 f) having a
fat content of 41 % or less

100 mg/kg

(*) OJ No L 316, 9. 12 . 1994, p. 2.

20. The following foodstuffs and maximum levels are added to the table concerning E 473 and E 474
mentioned in Annex IV :

E 473
E 474

Sucrose esters of fatty acids
Sucroglycerides

Milk and cream analogues

5 g/kg

Sterilized cream and reduced-fat
cream

Water based flavoured drinks

5 g/kg
200 mg/1

21 . The entry concerning 'Low and very low fat spreads and dressings' in the table concerning E 476
mentioned in Annex IV is modified as follows :

E 476

Polyglycerol polyricinoleate

Spreadable fats as defined in
Annexes A, B and C to Regu
lation (EC) No 2991 /94 having
a fat content of 41 % or less
Spreadable fats with a very low

4 g/kg

fat content of less than 10 %

fat

4 g/kg

Dressings

4 g/kg

22. The following foodstuffs and maximum levels mentioned in the table concerning E551 to E 559 of
Annex IV are added :

Fats

and

oils

for

frying
30 g/kg
30 g/kg

purposes

Seasonings
Confectionery
ment only)

(surface

treat
quantum satis

23. The entry concerning 'sliced hard cheese and sliced processed cheese' mentioned in the table
concerning E 551 to E 559 of Annex IV is modified as follows :
Sliced or grated hard, semi
hard and processed cheese
Sliced
or
grated
cheese
analogues and processed cheese
analogues

10 g/kg

24. The following foodstuff and maximum level are added to the table concerning E 405 mentioned in
Annex IV :

E 405

Propane- 1,2-diol alginate

Cider (excluding cidre bouché)

100 mg/l
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| EN |

Official Journal of the European Communities

11 . 3 . 97

25. The following foodstuff and maximum level are added to the table concerning E 900 mentioned in
Annex IV :

E 900

Cider (excluding cidre bouché)

Dimethyl polysiloxane

10 mg/1

26. The following foodstuff and maximum level are added to the table concerning E 912 and E914
mentioned in Annex IV :

E 912

Montanic acid esters

Fresh melon, mango, papaya
and avocado, surface treatment

only
E 914

quantum satis

Oxidized polyethylene wax

27 . The entries concerning 'Margarine, Minarine' mentioned in the table concerning E 959 of Annex IV
are modified as follows :

E 959

Spreadable fats as defined in
Annexes B and C to Regulation

Neohesperidine DC

5 mg/kg

(EC) No 2991 / 94

28 . The following foodstuff and maximum level are added to the table concerning E 999 mentioned in
Annex IV :

E 999

Quillaia extract

Cider
bouché)

(excluding

cidre

200 mg/kg calculated
as anhydrous extract

29. The following table is added to Annex IV :
E 905

Microcristalline wax

Surface treatment of :

— glazed rice
— confectionery excluding

quantum satis

chocolate

— chewing gum
— melons, papaya, mango and
E 1518

Triacetin

avocado

140 mg/kg

Chewing gum

quantum satis

30. The following entry is added to the table contained in Annex V :
E 468

Cross linked sodium carboxymethylcellulose

E 469

Enzymatically hydrolysed carboxy methyl cellulose

E 1451

Acetylated oxidized starch

31 . The following entry is added to the table contained in Annex VI Part 3 :
E 1451

Acetylated oxidized starch

Weaning foods

50 g/kg

32. The following sentence is added to Annex VI, Part 4 :

'E 1450 starch sodium octenyl succinate (E 1450) may be added up to 20 g/kg to infant formulae for
infants for special medical purposes and for follow-on formulae for infants for special medical
purposes .'
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