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II
(Preparatory Acts)

ECONOMIC AND SOCIAL COMMITTEE

Opinion on the proposal for a Council Directive on excise duties on motor fuels from

agricultural sources (*)
(92/ C 223/01 )

On 20 March 1992 the Council decided to consult the Economic and Social Committee,
under Article 99 of the Treaty establishing the European Economic Community, on the
abovementioned proposal .

The Section for Economic, Financial and Monetary Questions, which was responsible for
preparing the Committee's work on the subject, adopted its Opinion on 12 May 1992. The
Rapporteur was Mr Romoli .

At its 297th Plenary Session ( meeting of 26 May 1992), the Economic and Social Committee
unanimously adopted the following Opinion .
1.

Introduction

1.1 .
In February 1988 the European Council decided
to ask the Commission to investigate all possible ways
of increasing the non-food use of agricultural commodi
ties and to submit proposals on the subject.

1.3.1 . However, the Committee noted that the pro
posed programme seemed too generic and all-embrac
ing, and could overlap with other programmes already
under way in the agriculture and forestry sector, con
cerning food and biotechnology research (3). Conse
quently, the Committee felt that there was no clear
indication of the guidelines to be pursued.

1.2.
The Commission has so far responded with a
number of measures concerning research and develop
ment, demonstration projects , and production of cereals
on set-aside land provided that they are for non-food

1.4.
On 13 December 1989 the Commission present
ed to the Council its Report on the use of agricultural

use .

1 .3 .
The Commission included the use of agricultural
products as raw materials for industrial and energy
applications in its proposal for the third framework
programme of Community activities in the field of
research and technological development ( 1990-1994), as
part of the specific programme on agriculture and agro
industry. The Council's Decision of 23 April 1990 (2)
states that ' research (in this area ) must as a matter of

priority be directed to innovative processes aimed at
industrial exploitability of the by-products of food
oriented applications and at developing new , cleaner
industrial and energy applications holding out favour

commodities in the non-food sector [doc. COM (89)
597 final]. This acknowledged that research under the
framework programme was insufficient to ensure that

new techniques would be tested on a wide enough scale
to prove their feasibility to the farmers and processors
who were most directly interested.

1.4.1 .
Accordingly, a programme was launched (out
side the framework programme) to conduct agro-indus
trial demonstration projects in various sectors that pro
duce and use agricultural commodities for industrial
and energy purposes.

able economic prospects '.

(*) OJ No C 73, 24. 3 . 1992, p . 6.
(2) OJ No L 117, 8. 5. 1990, p. 39.

(3) OJ No C 332, 31 . 12. 1990, p. 137.
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1.4.2. A number of preparatory projects were laun
ched, with extensive involvement of farmers, businesses
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effect on the use of bio-fuels and allow them to compete
with petroleum products.

and their associations .

1.5. As part of the set-aside package, the Com
mission proposed (*) that farmers participating in such
programmes should be authorized, subject to certain
conditions, to produce cereals for non-food use (indus
trial processing). Temporary grants and other forms of
support were to be provided.

2.3.1 . Development of petrol additives and bio-diesel
could give a sustained boost to the market in these
products, which the Commission estimates could
account for 5 % of motor vehicle consumption.

2.4. The Commission considers (3) that the tech
nology in the two sectors is sufficiently well-advanced,
and that raw materials are available at costs near

1.5.1 .

The proposal was adopted as Council Regu

lation (EEC) No 2176/90 of 24 July 1990 (2).

enough to world market prices, for the proposed tax
incentive to suffice to (a ) cover the extra production
costs vis-a-vis the petroleum products they are replac
ing, and (b) face the economic, industrial and commer
cial risks which the launch of a new product entails .

2. Content of the proposal for a Directive on excise
duties on motor fuels from agricultural sources

2.1 . The proposal [doc. COM(92) 36 final] was pre
sented by the Commission to the Council on 28 Februa
ry 1992. It takes a different starting point from the
measures mentioned above, in that it is based on use

of taxation as an instrument for achieving general and
specific EC policy aims .

2.5 .
The proposal applies to all motor fuels from
agricultural sources, regardless of their origin or the
type of agricultural or vegetable-based product used.

2.6. The Commission proposes to establish a review
mechanism to ascertain that the measure is equal to its
task .

2.1.1 .
The proposal to reduce excise duties on motor
fuels from agricultural sources is designed to achieve
objectives that concern the Common Agricultural Pol
icy (CAP), health and environmental protection, secur
ity of energy supply, and transport policy.

3 . General comments

2.1.2.
The proposal ties in with the Community's
measures for the completion of the single market by

3.1 . The Committee endorses the proposed launch
of a long-term policy to develop the use of agricultural
commodities for energy purposes . The proposal marks
a step in a direction which the Committee has always
supported and recommended .

1 January 1993 .

2.1.3 .

In particular, it comes under the harmoniza

tion of excise duties on mineral oils . It follows the same

line as the Community has taken on tax incentives for
the use of unleaded petrol [draft Directives in doc.
COM(89) 526 final and doc. COM(91 ) 43 final].

2.2.

The proposal specifies that the rate of duty in

the Member States must be no more than 10 % of that

3.2. On 29 March 1990 the Committee adopted an
Own-initiative Opinion on increasing the use of agricul
tural and forestry resources in the non-food industrial
and energy sector : prospects opened up by research and
technological innovation . The Opinion analyzed the
situation in the sector, examined its development poten
tial and identified the preconditions for fulfilling this
potential .

charged on the fuel being replaced.

2.3 . The proposed compulsory reduction is based on
a detailed costs/benefits analysis which concludes that
a substantial cut in excise duty could have a decisive

3.2.1 .
The Committee is pleased that the Com
mission and the Council have decided to set up a
medium and long-term agro-industrial policy for non
food use of agricultural commodities, taking on board
the Committee's past recommendations.

( 1 ) OJ No C 31 , 9. 2. 1990, p . 7 .

(3) See the Forward Studies Unit's report on Biotnass : A New

(2) OJ No L 198, 28 . 7. 1990, p. 6 .

Future, 6 . 1 . 1992, pp . 27-29.
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3.3.

The proposed strategy is both useful and necess
ary for helping to solve the structural problems sur
rounding reform of the Common Agricultural Policy

3.4.3. Each of these aspects requires special consider
ation ; as well as tax concessions, other accompanying
provisions covering the various stages of production

within a balanced framework of internal and external

will also be needed . These are set out below .

EC relations, given that the agricultural sector will
undoubtedly be the main beneficiary of the Directive.

3.3.1 .
The Committee supports the Commission's
provision for a costs/benefits analysis of the proposed
measure. This is to take account of not only the fiscal
implications but also the consequences in terms of
energy diversification , the security of supply and the
reduced dependence on oil imports which this entails,
the favourable effects on the trade balance, and the
prospects for better relations with some of the EC's
partners in the negotiations on the General Agreement
on Tariffs and Trade (GATT), notably the United
States, thanks to the reduced pressure of Community
agricultural exports on the world markets .

3.3.2.

Account must also be taken of the risks of

sharp fluctuations in world oil prices in the future.
Appropriate use of part of Community agricultural
production for energy purposes could cushion these
risks .

3.3.3 . Lastly , the Committee endorses the consider
ation given to the important problem of environmental
protection , which the use of biofuels may help by
reducing exhaust emissions .

3.5 . Without claiming to have fully covered the
requirements of such a complex operation, the Com
mittee would make the following comments and rec
ommendations on the situation and problems of the
different sectors involved .

3.6. Problems surrounding the production of agricul
tural commodities for energy purposes

3.6.1 .
Although the Directive comes under tax har
monization provisions, it clearly has a direct link to the
reform of the CAP, which seeks to strike a better
balance between supply and demand within the Com
munity .

3.6.2. Basically, the production of agricultural com
modities for processing into biofuels is to be linked to
the set-aside of agricultural land (a measure which has
hitherto had little practical success).

3.6.3 .
To this end, the proposal (still under dis
cussion) to set aside areas of farmland should be given
a boost by also authorizing the growing of crops such
as cereals for energy purposes .

3.4. The Committee would nevertheless like to pre
sent some general and specific comments designed to
help the Community achieve its objectives more easily
and effectively .

3.6.4. This could have positive effects on environ
mental protection, given the well-known 'neutrality' of

3.4.1 .
Firstly , the Committee notes that one cannot
hope to launch such an important and complex struc
tural policy simply by granting tax concessions (essen
tial as these may be) to biofuel users .

3.6.5 .
Further benefits could be gleaned by using
agricultural crops that can be grown with limited
recourse to fertilizers and pesticides .

biomass as regards CO^ emission, and the absence

during combustion of emissions of sulphur compounds
and other substances .

3.6.6.

Selection of the most suitable crops for energy

purposes is a delicate matter which could lead to signifi
3.4.2.

It must be remembered that a completely new

cant savings on producer costs, narrowing the cost
differential vis-a-vis products from other sources .

production sector is to be set up, which may attain
significant proportions and which must be able to pro
mote specific agricultural commodities for energy pur
poses and new industrial activities to process them. It
will also have to offer the products under conditions

3.6.7.

which make them attractive to the final consumer.

mission step up research and development (R&D) in

The Committee recommends that the Com
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this field (genetic and biotechnological selection in gen
eral and trials), with new crops and techniques being
widely disseminated throughout the farming com
munity.

3.6.8 .
In the Committee's view, EC research pro
grammes should focus more decisively than at present
on the selection, development and use of fast-growing
tree varieties and ligno-cellulose plants for energy pur
poses .
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of industrial processes, the size of installations and their
ability to cope with the likely seasonal fluctuations
in agricultural commodities, and the storage of semi
processed products.

3.7.4.
The processor's contractual relations (with the
farmers who must ensure continuity of supply and with
the oil industry which must take the end product) will
be a very delicate matter by virtue of the risks inherent
in the development of a completely new sector.

3.6.9 . The Committee also recommends the adop
tion of R&D projects for rehabilitation and exploi
tation of marginal land at risk of deterioration or
desertification .

3.7.5 .

3.6.10 .

happen to agricultural commodity prices (today far
in excess of world prices) after the CAP reforms are
introduced. Further uncertainty surrounds the outcome
of the proposal to tax energy sources in accordance

The Committee would here refer to its

Additional Opinion on the use of agricultural commodi

ties in the non-food sector ( !). This Opinion highlighted
the risk of the countryside deteriorating as farmland is
abandoned, and the need to minimize this phenomenon.
3.6.11 .

Moreover, it is difficult to predict what will

with their C02 emissions (from which biomass should
be exempt).

Lastly, the Committee would draw the atten

tion of the Commission and the Council to the case for

3.7.6.

transferring technology and knowhow regarding the
energy-related use of agricultural resources, where
necessary, to the countries of Eastern Europe, the Com
monwealth of Independent States, and developing

assist the new processing industry by setting up research

The Committee calls on the Commission to

and demonstration projects for the establishment of
pilot and experimental plants designed to pave the way
for industrial applications .

nations in general .
3.6.12 .

In the Committee's view, the Commission

should bear this point in mind when considering the
content of the cooperation agreements with Eastern
European countries and the Baltic States . Future guide
lines for agricultural production in these countries, the
need to control and reduce environmental pollution
and the scope for limiting these countries' dependence
on oil imports are matters which could take on con
siderable significance.

3.8 . Problems surrounding the preparation of biofuels
at refineries and at the distribution stage

3.8.1 . The final stage of biofuel processing, in which
it is mixed with petroleum-based fuels, will necessarily
involve the oil refining and distribution sector. Here
there are problems which the oil industry itself will

3.7 . Problems surrounding the processing of agricul
tural commodities for energy purposes

have to solve .

3.7.1 .
There are well-established and widely-used
technologies for converting agricultural commodities
into biofuels . They have been devised and tested over
several decades, mainly in the United States .

3.8.2. EC-supported demonstration projects could be
very useful in this context, so as to help oil companies
develop technologies geared to the size and structure
of European oil refineries .

3.7.2.
The main problem facing the embryonic Euro
pean industry is how to choose the technologies best
geared to European needs .

3.7.3 .
To this end, companies will have to tackle
such problems as what type of raw material to process
(e. g. cereals , rape, sugar beet), the choice and refining

( i ) OJ No C 332, 31 . 12. 1990, p. 67.

3.8.3 .
In particular, it should be possible to design
flexible installations (able to deal with both MTBE and
ETBE) that are able to treat intermediate products of
both mineral and vegetable origin .

3.8.4.
The problem of what are the best blends of
petrol for marketing is closely tied to future EC environ
mental legislation in the motor vehicle sector.
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3.8.5 . Experience with the US Clean Air Act shows
that, in order to reduce emissions of volatile organic
matter (particularly highly toxic and carcinogenic aro
matics), measures must be taken to alter the petrol
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alcohol (methanol), vegetable oil and chemically modi
fied vegetable oil . For each of these the Commission
cites the Combined Nomenclature code from the Com

munity's integrated tariff.

mixes .

3.8.6 .

In some areas where the risk of motor vehicle

pollution is particularly high, the Clean Air Act has
made the addition of oxygenated agents to petrol
obligatory, in order to increase the octane rating with
out causing harmful pollution .
3.8.7.
As a result, use of these oxygenated additives
(including ethanol , ETBE and MTBE) in the USA has
recently risen sharply .

3.8.8 . Europe's oil companies are today faced with
the need to raise the octane rating of petrol in the wake
of the sharp cut in the lead content of petrol laid down

4.1.1 .

The Committee asks the Commission to be

more explicit and clear, given that the provision will
also be of concern to a number of small farmers and

small businesses . For example, it would be helpful
to specify that biofuel alcohols obtained from wine
distillation are included, as well as methyl alcohol obtai
ned from the distillation of ligno-cellulose forest prod
ucts .

4.2.

Under Article 3 , a Member State's rate of duty

on biofuels must not exceed 10 % of that levied on

unleaded petrol and diesel.

in EC Directives .

3.8.9.
One option would be to use more stringent
refining processes (alkylation), although these would
require major investment and significantly increase pro

4.3 .
The Committee draws the Council 's and Com
mission 's attention to the need to ensure that Member
States do in fact harmonize their excise duties on oil

ducer costs .

products as required by other proposed Directives [doc.
COM(89) 526 final and COM(91 ) 43 final ]. If they do

3.8.10.
The alternative would be to add oxygenated
agents of mineral or vegetable origin (as happens in the

not, there will also be serious imbalances and diver
gences in the tax treatment of biofuels .

USA). European companies are familiar with this option
as they have been following the problem for years .
3.8.11 .
One point to bear in mind is that marketing
of these new types of cleaner petrol could lead to lower
and less harmful emissions not only from new cars
(equipped with catalytic converters) but from all cars

4.4.
Article 5 provides for the setting-up of a mechan
ism to review periodically whether the measure is equal
to its objective. Special account will have to be taken
of fiscal , economic, agricultural, energy, industrial and
ecological aspects .

on the road .

3.8.12. There is one other problem which will require
the active cooperation of the European oil industry :
the need to decide how the new blends of petrol and
biofuels ( also blended) for diesel engines can best be
retailed .

4.5 . The Committee considers that periodic review
of the measure may be justified . However, it is con
cerned that the continuity of the tax regime for biofuels
might be jeopardized by this, and that interested oper
ators could be discouraged from making long-term
investment decisions .

4. Specific comments

4.1 . Article 2 of the proposal lists the fuels which
the reduced rate is to apply to : ethyl alcohol, methyl

4.6 .
The Committee considers it important that the
Council should make a formal political commitment
guaranteeing the continuity and duration of its con
cessionary tax policy for fuels of agricultural origin .

Done at Brussels, 26 May 1992.
The Chairman

of the Economic and Social Committee
Michael GEUENICH
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Opinion on the proposal for a Council Regulation (EEC) on transit statistics and storage
statistics relating to the trading of goods between Member States
(92/C 223/02)

On 4 May 1992 the Council decided to consult the Economic and Social Committee, under
Article 100 A of the EEC Treaty, on the abovementioned proposal.
The Section for Economic, Financial and Monetary Questions, which was responsible for
preparing the Committee's work on the subject, adopted its Opinion on 12 May 1992. The
Rapporteur was Mr Giacomelli .
At its 297th Plenary Session (meeting of 26 May 1992) the Economic and Social Committee
adopted the following Opinion unanimously .

1.

Introduction

1.1 .
The establishment of the Single Market on
1 January 1993 will involve the removal of controls
at intra-Community frontiers and, consequently, the
abolition of the system of collecting, at frontiers,
accompanying documents in respect of goods .
1.1.1 .

In order to ensure that statistics continue to

be compiled on intra-Community trade, the Member
States have drawn up a new system of collecting data,
known as the 'Intrastat system', which will come into
force on 1 January 1993 .

1 .2 . Whilst maintaining the critical standpoint which
underlies its Opinion on the 1989 proposal for a Council
Regulation—which has since become Council Regu
lation (EEC) No 3330/91—on the statistics relating to
the trading of goods between Member States (ESC 552/
89—SYN 181 of 26 April 1989) (*), the Committee is
nonetheless able to endorse the proposal for a Regu
lation under review in as much as it satisfies the require
ment set out in Article 31 of the abovementioned basic

Regulation (EEC) No 3330/91 . Under Article 31 of the
basic Regulation the Council is to adopt, on a proposal
from the Commission , the provisions needed to enable
the establishment of statistics other than statistics of

trade between Member States. Apart from the uncer
tainty as regards the tax aspect, which has since been
resolved, the criticism expressed by the Committee in
its earlier Opinion casts doubts on the applicability,
reliability and exhaustiveness of the proposed new stat
istics system .

1.3 .
Under Article 4 of the abovementioned Regu
lation, transit statistics are to be compiled in respect of
goods, of EC or non-EC origin, which are transported,
with or without transhipment, across a Member State,
without being stored there for reasons not inherent in

their transport. Storage statistics are to be compiled on
goods from non-EC countries which enter or leave

2 . General comments

2. 1 .

Current situation

The system of compiling statistics on intra-Community
trade is currently based on the formalities, documenta
tion and controls applying to trade in goods between
Member States. These formalities, documents and con

trols derive principally from a tax obligation linked to
VAT declarations in respect of intra-Community trade
since the provisional retention of the principle of levying
taxes in the country of destination continues to exempt
goods from taxation in the country of consignment.
With effect from 1 January 1988 the formalities were
simplified considerably by the introduction of the single
administrative document to which are added separate
sheets containing the data required for statistics on
trade between Member States. Data is also provided in
respect of EC goods in transit, with or without a break
in transport; statistics in respect of EC or non-EC
goods entering warehouses are recorded under the rules
governing customs warehouses set out in Council Regu
lation (EEC) No 2503/88 of 25 July 1988 .

2 .2. The situation post 1992
The abolition of controls at frontiers with effect from

1 January 1993 , and the shifting of responsibility for
keeping records to the accounting systems of undertak
ings, will entail abolition of the current sources of intra
Community statistics, i.e. the documents introduced
principally to meet tax requirements and fulfilling the
secondary function of enabling statistics to be compiled.
As a consequence of their abolition, the information
which they provided on transit and storage of goods
traded between EC Member States will no longer be
available .

customs warehouses or free zones, in accordance with

the provisions of Article 2 (2) of Regulation (EEC)
No 1736 /75 .

(!) OJ No C 159, 26. 6. 1989, p. 16.

2.3 . The case for maintaining transit statistics

2.3.1 . Although a number of Member States show
no special interest in maintaining transit and storage
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statistics after 1992, other Member States continue to

attach considerable importance to these statistics . Their
interest stems from the fact that, as they have a very
large volume of transit traffic because of their geo
graphical location, they have established the infrastruc
ture necessary to meet requirements in respect of recep

tion, transhipment and liaison with the countries of
consignment and the countries of destination .
2.3.2 .

The main countries involved are the Benelux

countries and the Federal Republic of Germany. In the
case of the Benelux countries, goods in transit represent
about half the total volume of goods handled by their
main ports. The goods in question are shipped onwards
to destinations throughout the hinterland of western
Europe. The Luxembourg authorities are interested in
transit statistics in view of the fact that there are plans
to extend the airport and make it into an important
centre for air freight. The German North Sea ports, for
their part, have a very extensive transit traffic directed
less towards western European countries and more
towards the interior of east European countries and,
in the case of goods transported onwards by sea , to
Scandinavia .

2.3.3 .
Although France has not formally declared
itself in favour of maintaining statistics in this field, it
has nonetheless demonstrated an interest in the drafting
of the present proposal for a Regulation .

No C 223 /7

respect of a number of characteristics, e.g. the nature
and weight of the goods concerned, the second mode
of transport used, bearing in mind that transit always
involves two modes of transport (i.e. the mode of
transport used to convey goods to the country of transit
and that used to ship them from the country of transit),
the way in which goods in transit are packaged, whether
or not containers are used (cf. the box on the single
administrative document), the country of origin and
the country of destination, the place of loading/
unloading and transhipment, and the nationality of the
road hauliers .

2.4. The statistical information medium to be used
post 1992

2.4.1 .
The expected increase in trade after 1992 is
bound to generate an increase in the volume of trans
port. This in turn will lead to a growth in transit traffic
through the Member States most involved because of
their location. The best method of compiling statistics
in respect of the transit of goods involving transhipment
would therefore have been on the basis of customs
documentation since this information is the most com

prehensive and reliable available and it includes figures
on the modes of transport used .

since access to such statistics will show them how much

2.4.2.
The abolition of inspections and customs
documentation in respect of intra-Community trade
will remove, at least partially, a valuable source of
statistical data in respect not only of transit traffic but
also of trade between Member States. Anxiety in respect
of the latter statistics was expressed by the Committee
in its Opinion of 26 April 1989 on the proposal for a
Regulation on the statistics relating to the trading of
goods between Member States (ESC 552/89—SYN 181 ).
The ensuing Council Regulation [ Council Regulation
(EEC) No 3330/91 ] failed to dispel all the Committee's
misgivings and resulted only in the definition of an
observation method for statistics of intra-Community
trade. Article 31 of the abovementioned Regulation
states that the procedure for compiling transit and
storage statistics is to be set out in a subsequent Council
Regulation .

of their import and export trade is handled by the ports
or airports of the Member State concerned.

2.4.3 .

2.3.4. There is no doubting the fact that the compil
ing of transit and storage statistics will provide the
States concerned with valuable information on the vol

ume of international transport to and from other Mem
ber States . These statistics will make it possible to assess
the extent to which infrastructure is being utilized, to
plan investment in this area and to have an accurate
picture of the activities of transport and transhipment
undertakings involved in transit trade.
2.3.5 . Transit via an EC Member State may also be
of interest to a number of that State's trading partners

As

the

need

to

maintain

transit

stat

istics—transit being regarded as an important aspect of
intra-Community trade—has been accepted, in particu

2.3.6 .

Finally, transit and storage statistics make it

possible to assess the competitive position of ports and
airports .

2.3.7.

It is essential for transit statistics to be specific.

The factors which determine transit traffic differ from

those in respect of imports and exports. The business
decisions which determine the volume of transit traffic

are largely taken in third countries; as a result the
volume of transit traffic develops in an independent
way which is sometimes unrelated to the development
of imports and exports.
2.3.8 .
It follows that transit statistics will only meet
the desired objectives if they include information in

lar by a number of Member States, attempts have been
made to find solutions to the problem of how to make
good the loss of the source of information constituted
by customs documents which are to be abolished for
intra-Community trade with effect from 1 January
1993 .

2.4.4.
As there will no longer be any EC customs
documents on maritime and air transport operations
between Member States, the view has been taken that
statistics of transit operations involving transhipment
could be compiled on the basis, inter alia, of transport
documents and, in the case of maritime transport, on

ships' manifests. Manifests provide a summary list of
all the goods being transported at any one time by a
particular vessel. The manifests list the number, mark
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and code numbers of goods, and the names of the
transhipping companies and the recipients. There is
also a separate manifest listing all the goods to be
unloaded at each port of destination. Manifests are
drawn up at the port where vessels are loaded . They
comprise several copies, one of which is handed to
customs officials. If manifests are to be used for compil
ing statistics on intra-Community transit, they will have

are planning to do so. The present draft Regulation,
which pursues the same general aim as the abovemen
tioned Regulation (EEC) No 3330/91, establishes a new
system of data collection on the basis of direct contact
with the parties responsible for providing information
and lays down the methodology to be followed . This
methodology imposes certain limits designed to avoid
increasing the burden on the respondents and to avoid

to include a number of items of information : the Mem

excessive differences between Member States . The draft

ber State of origin and the Member State of destination,
the nature of the goods, the weight of the goods, the
mode of transport to be used to convey the goods after
their shipment by sea (the second mode of transport).
And a distinction should be drawn between T1 goods
(EC goods) and T2 goods (non-EC goods). The mani

Regulation also stipulates the data media and classifi

fests should be made available to the transit Member

cations to be used and the information to be declared .

2.4.7.1 .

The proposal does, however, give the Mem

ber States a degree of latitude, in view of their differing
situations, without compromising the intended allevi
ation of the burden on the information respondents.

State.

2.4.7.2.

2.4.4.1 .
Although the manifest appears to be the
most suitable document for fulfilling statistical require
ments, under the draft Regulation under review, the
Member States concerned are entitled to use other

information media, such as commercial invoices, pro
vided such media contain the data necessary to meet
statistical requirements .
Close cooperation with the customs authori
ties is, however, to be recommended, at least for a
temporary period.

With that same aim in view, minimum

thresholds are laid down which will have to be observed

by the Member States. The information respondents
will not be obliged to make declarations for statistical
purposes in respect of amounts falling below these
thresholds .

3 . Specific comments

2.4.4.2.

2.4.4.3 .
It is known, for example, that statistics are
compiled in ports in the Federal Republic of Germany
with the aid of the customs authorities . If the Member

States are to be free to designate an administration
which may provide transit statistics, it is very likely

3.1 . Article 3

Article 3 defines the goods in respect of which transit
statistics are to be compiled .
3.2 . Article 4

that this administration will be the customs service .

Article 4 defines the goods in respect of which storage
statistics are to be compiled in a given Member State.

2.4.5 .

3.3 . Article 5

Although customs documents may provide a

reliable source of transit statistics, other solutions are
envisaged with a view to reducing the period during
which assistance continues to be sought from the cus

toms service . It has been proposed that bodies which
have an interest in the movement of goods in ports be
linked to an electronic data system, established by the
port authorities, which records maritime transport and
transit statistics .

2.4.6 . It has also been proposed that assistance of
the transport undertakings concerned be sought for
the purpose of compiling transit statistics. A difficulty
arises, however, here in that these undertakings have
information on the transport operations they carry out
within their particular sector. Transit statistics must,
however, cover all transport operations . Shipowners,
roadhauliers , inland-waterway carriers and railway
companies are, however, not familiar with the charac
teristics of transport operations carried out by other
modes of transport .

Article 5 ( 1 ) states that the Member States are to

authorize those responsible for providing statistical
information to use administration or commercial docu

ments already required for other purposes as the statisti
cal information medium. With a view, to achieving
standardization, Member States may, however, estab
lish exclusively statistical media since the information
respondents have to be given a choice as to the medium
which they will use.

3.3.1 .
The extremely flexible nature of these pro
visions may give rise to surprise in view of the fact that
the collecting of data for statistical purposes normally
requires a more rigorous approach . It would therefore
have been preferable to have given an exhaustive list
of the documents which may be used as information
media .

3.4 . Article 6

2.4.7. It is stated in the Explanatory Memorandum
to the draft Regulation under review that, under the

Article 6 (2) states that the Member States may alleviate
the burden on commercial operators by transferring the

present circumstances, the Community has no need of

obligation in respect of information, in whole or in
part, to the administrative services which may take the
place of the information respondents .

transit and storage statistics . A number of Member
States do , however, already compile such statistics or
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3.5 .

Article 7

4.

No C 223 /9

Conclusion

Under the first indent of Article 7, the Member States
may make use of different descriptions or nomencla

4.1 .

tures to designate goods for the purpose of these stat
istics covered by the draft Regulation.
3.5.1 .
The question arises as to whether, in the event

are clearly both important and useful to a number of
Member States, the approach adopted by the Com
mission in drawing up the draft Regulation may appear
to be slightly lax. The Member States are given con

of the exchange of information not covered by the
draft Regulation , the use of different descriptions or
nomenclatures will not impede the exchange of data
between Member States compiling transit and storage
statistics and indeed the communication of such infor

mation to Member States which, whilst not having
their own statistics , are nonetheless interested in being
informed of the statistics drawn up by their trading
partners for the reasons set out above under the heading
General comments .

3.6 . Articles 8, 9 and 10 (1 )

The provisions set out in these articles would appear
to fulfil the requirements as regards the nature and

In view of the fact that transit and statistics

siderable latitude as to the information media to be

employed, the burden to be placed on the information
respondents and the selection of the administrative
service which may collect the data in the place of the
information respondent.

4.2. In its earlier Opinions on the various other
proposals for EC instruments in this field—the proposal
under review is to be the final proposal in the field of
trade between Member States—the Committee always
expressed concern over the need to safeguard the value
and the reliability of statistics . Whilst welcoming the
desire to alleviate the burden placed on information
respondents, the Committee trusts that the draft Regu

number of the items of information to be included on

lation under review will meet the abovementioned con

the statistical information medium used in respect of
transit and storage statistics .

cern .

3.7 .

Article 11

Attention was drawn, under the General comments, to

the specific nature of the task of compiling transit
statistics . It must be assumed that the minimum

thresholds below which information respondents are
not required to submit information have been carefully
selected . These thresholds have been drawn up with a
view to alleviating the burden placed on the information
respondents. The social partners, which include the
main professional organizations concerned, were not,
however, consulted in advance, for the reasons set out
on the final page of the draft Regulation .

4.3 . The Committee, accordingly, expects transit and
storage statistics to be of a high quality. This require
ment applies to all EC statistics and is stipulated in the
rules set out precisely and in detail in the Communi
cation on the evolution of the European statistical
system (1 ).

H OJNoC47, 21.2 . 1992, p. 4.

Done at Brussels, 26 May 1992.
The Chairman

of the Economic and Social Committee
Michae GEUENICH
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Opinion on:

— the proposal for a Council Directive on the return of cultural objects unlawfully removed
from the territory of a Member State, and

— the proposal for a Council Regulation (EEC) on the export of cultural goods (*)
(92/C 223/03 )

On 24 February 1992 the Council decided to consult the Economic and Social Committee,
under Article 100 A of the Treaty establishing the European Economic Community, on the
abovementioned proposals.
The Section for Social, Family, Educational and Cultural Affairs, which was responsible for
preparing the Committee's work on the subject, adopted its Opinion on 15 May 1992. The
Rapporteur was Mr Proumens .

At its 297th Plenary Session (meeting of 26 May 1992), the Economic and Social Committee
adopted the following Opinion unanimously.

The Committee approves the proposed Council Direc
tive subject to the following comments and suggestions.

The Committee is surprised, however, at not having
been consulted on the proposed Regulation on the
export of cultural goods . At the end of this Opinion it
sets out its criticisms of the procedure followed by
the Commission and its comments on the proposed
Regulation .

1.1.4.

Under Article 36 the Member States in fact

retain the right to define their national treasures and
protect them by such means as licences .

1.1.5 . The export of national treasures is also
covered by various conventions, such as the Convention
of the United Nations Educational , Scientific and Cul
tural Organization (UNESCO ) of 14 November 1970
and the Council of Europe Convention of 25 June 1985.
At the moment, however, it does not seem that these

conventions can be ratified in time (i.e. by 31 December

1 . Proposal for a Council Directive on the return of
cultural objects unlawfully removed from the terri
tory of a Member State
1.1 . General principles
1.1.1 .
The Commission's objective is to secure the
return of cultural objects illegally moved within the

Community, bearing in mind that from 1 January 1993
the Community's frontiers will be open for the free

1992).

1.1.6.

In this connection it should be noted that, in

view of the difficulties and objections raised by the
Member States with regard to these conventions, the
International Institute for the Unification of Private

Law (UNIDROIT) has been asked to draw up a text
which , from the legal angle, is acceptable to all parties .
Here too, however, it would seem that the proposed
provisions cannot be drafted or approved by 31 Dec
ember 1992 .

movement of goods .
1.1.2.

The Commission considers that, notwith

standing the fundamental principle of the free move
ment of goods, account must be taken of the special
nature of cultural objects which cannot be treated as

1.1.7.

Consequently the Commission has proposed

the text now referred to the Economic and Social Com
mittee .

' mere goods'.

1.1.8 .
It is obvious that difficulties encountered with
the afore-mentioned conventions and in the work of

1.1.3 . Although the Member States may enact their
own measures to protect their national treasures pursu
ant to Article 36 of the Treaty, use of this Article must
not create difficulties for the completion of the internal

UNIDROIT mean that the text of the proposed Direc
tive lacks precision in a number of areas and that it
was not possible to solve all the problems, mainly legal,
raised by the illegal export of cultural goods.

market .

1.1.9.
Article 10, inter alia, will certainly be a source
of much conflict, e.g. :

— entitlement to and the amount of the 'fair' compen
( i ) OJ No C 53 , 28 . 2. 1992, pp . 8-11 .

sation,
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— whether the acquirer could have known or could
have been expected to know that the cultural goods
in question had been exported illegally,

— whether the acquirer has the same rights in the case
of a donation or succession as for an acquisition .
1.2 .

proposed Directive. This would seem to be the case if
the cultural goods in question fall within one of the
categories listed in the Annex.

1.3.3 . It should be noted that the return procedure
will operate only from one Member State to another.

General comments

The Committee has doubts as to whether uni

1.3.4.
1.2.1 .

It should be noted that two terms are used :

a ) national treasures;

b) cultural goods.
1.2.2.
In the present version of the proposed Direc
tive, cultural goods are national treasures and belong
to one of the categories listed in the Annex .
1.2.3 .
This list was negotiated between the Member
States and constitutes a preliminary compromise sol
ution .

1.2.4.

ing for national museums; these are bound to be a
source of difficulties or even conflict in the procedures
referred to in the proposed Directive.

1.4.

Comments on the Annex

1.4.1 . While the monetary values given in the Annex
on cultural goods are the result of a consensus between
the Member States, a procedure for their adjustment
must be laid down in view of the substantial fluctu

On the other hand there are other cultural

1.4.2. What can be done to prevent the breaking-up
of collections (points 11 and 12) to facilitate their dis
posal (with the possibility of the purchaser reassembling
the collection subsequently)?

Therefore neither the return of national treas

ures not listed in the Annex nor Community export
licences for such treasures are covered by the proposed
Directive .

1.2.6 .

formity has been achieved with regard to the legal
measures, such as dation, pre-emption, ban on negotiat

ations in the value of these goods .

goods which are not included in this list and which are
national treasures of a Member State (it being up to
each Member State to define its national treasures).
1.2.5 .
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The Commission has still to submit a Com

1.4.3 .
The age limit of over 50 years for archives
does not seem realistic, e.g. the archives of artists like
Magritte or Picasso automatically become cultural
goods as soon as they die, unless otherwise stipulated
in their will .

munication on the application of Treaty Articles 30 to
36 in relation to this proposed Directive.
1.4.4.

1.2.7. In particular the Commission has reserved the
right to clarify its interpretation of Article 36, and will
no doubt do this at a later date. The Committee urges

The values and age limits listed in the Annex,

which are the criteria for whether national treasures

qualify as cultural goods, may be open to question and
the Committee wonders whether they are practicable .

the Commission to examine the matter and make

known its interpretation before the publication of this
draft Directive; it would like to be consulted on or at
least informed of the results .

1.4.5. In this connection, besides the possibility of
differing interpretations of the definitions, the Com
mittee wonders how and by whom the monetary
thresholds are to be established .

1.3 . Specific comments

1.3.1 . Apart from the provisions contained in this
proposal regarding periods of limitation, the problem
raised by the varying time limitations laid down by the

Furthermore, establishing the monetary value obtaining
when return is requested may also be a source of
conflict .

laws of the Member States will have to be resolved, in

the case of receiving and concealing stolen goods for
instance. The aggravated theft of cultural goods and
national treasures should certainly not be subject to a
time limitation .

1.3.2 .

The Committee is concerned to know whether

cultural goods belonging to religious communities, pri
vate museums or private individuals are covered by the

1.5 . Specific comment

1.5.1 . The cooperation of art galleries, auctioneers
and antiques dealers is valuable, essential even, for
clarity in the transfer of cultural goods and a European
or even international code of conduct would be highly
desirable.
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2. Proposal for a Council Regulation (EEC) on the
export of cultural goods
2.1 .
Although the Economic and Social Committee
has not been consulted on the proposal, it feels it must
express surprise at this and offer its comments on
the Regulation since this instrument covers the same
cultural goods as the Directive. While the Committee
approves the proposal, some points need making.
2.2 .

General comments

2.2.1 .
Although the Commission thinks that the spe
cial nature of cultural objects means that they cannot
be treated as mere goods, it bases its proposed Regu
lation on Article 113 of the Treaty which is part of
Chapter 4 on commercial policy .
2.2.2 .
The Committee considers that Article 100 A
would have been more suitable and would have allowed

both the European Parliament and the ESC to give their
views on an important subject in which all Member

2.3.2.

31 . 8 . 92

The Committee has reservations about the

following points in particular :
— the definition of cultural goods is different from
that in the Directive and its reference to a list may
give rise to difficulties, e.g. for values,
— the comments set out in points 1.4.4 and 1.4.5 apply
mutatis mutandis to the criteria in this Annex .

2.3.3 .
To improve surveillance of the export of cul
tural goods as referred to in the draft Regulation, the
Committee proposes—without disguising the difficult
ies which such a procedure could entail—the introduc
tion of an accompanying certificate issued by the com
petent authorities, whereby it would be possible to
follow the cultural object from its origin, insofar as
knowable, through its various moves ( sale, donation,
dation, pre-emption). It should not, however, be poss
ible to use this accompanying certificate for tax pur
poses as this could defeat its object.

2.3.4. Would it not be advisable to use the expertise
of the customs services to evaluate the validity of export
licences ?

State citizens have an interest .

2.3.5 .

2.3 . Specific comments

retrain a number of customs officials, particularly at a
time when their duties are being reduced or are even
disappearing altogether ?

2.3.1 .
It should be pointed out that this draft Regu
lation concerns solely the export of cultural goods to
third countries (while the draft Directive concerns the
illegal movement between Member States).

In this connection would it not be desirable to

2.3.6. What about provisional export licences, e.g.
for temporary exhibitions, to third countries, in particu
lar with regard to return in the event of default by the
provisional importer ?

Done at Brussels, 26 May 1992.
The Chairman

of the Economic and Social Committee
Michael GEUENICH
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Opinion on the communication from the Commission to the Council on the Supplementary
Social Security Schemes : The Role of Occupational Pension Schemes in the Social Protection
of Workers and their Implications for Freedom of Movement
(92/C 223/04)

On 6 September 1991 , the Commission decided to consult the Economic and Social Com

mittee, under Article 198 of the Treaty establishing the European Economic Community, on
the abovementioned communication from the Commission to the Council .

The Section for Social, Family, Educational and Cultural Affairs, which was responsible for
preparing the Committee's work on the subject, adopted its Opinion on 15 May 1992. The
Rapporteur was Miss Maddocks .
At its 297th Plenary Session (meeting of 26 May 1992) the Economic and Social Committee
adopted the following Opinion by a majority vote with 7 abstentions .

1.

General comments

1.1 .
The Commission Communication is a welcome
first discussion document on the need to stimulate

closer cooperation among the Member States with
regard to supplementary (i.e. occupational) pension
schemes and the preservation or transfer of pension
rights . The diversity, complexity and probable exten
sion of these schemes throughout the Community,
reflecting varying national and professional experiences
and approaches, will no doubt continue in the foresee
able future ( and would require closer attention by the
Commission ). Too great a divergence, however, likely
to be aggravated by the expected changes to retirement
provision (including supplementary provision) in the
Member States, could pose a risk to social and economic
cohesion in the EC, and already constitutes an obstacle
to the free movement of labour in the context of ' 1992'.

1.2.
The Committee acknowledges the need both for
a legal framework in the Member States, to provide
protection for occupational pension scheme members
in terms of safeguarding their assets and individual
rights, and for closer official EC coordination in this
area . Such coordination should of course complement
and not undermine statutory provision , and should
respect appropriate commitments and preferences in
this connection .

1.4. The Committee, for its part, would urge the
Commission to consider the points set out below as

regards possible coordination of occupational pension
schemes and the corresponding acquisition and exercise
of rights and transfer options across the Community :

2. Specific comments
2.1 . EC and National 'competences '

2.1.1 . Article 5 1 of the Treaty and Regulations (EEC)
Nos 1408/71 plus 574/72 together provide for the coor
dination of statutory social security and pension
schemes, requiring national authorities to assimilate
periods served in another Member State to periods
served at home and to ensure payment of benefits
throughout the territory of the Community. Whilst no
such aggregation of service periods is as yet regulated
as regards supplementary pension schemes, Article 51
would not appear to exclude this possibility.
2.1.2.
The Commission paper, however, considers
that a different approach is necessary. It does so by
arguing that in any case the 'exportability' of sup
plementary pensions benefits as such ( i.e. payment of
benefits) poses no major problems, and that official
coordination measures are therefore not appropriate.
The problem, the Commission continues, is that of
actually acquiring and preserving supplementary pen
sion rights which would be comparable and transferable
EC-wide .

1.3 .

The immediate challenge and principle involved

is how to ensure that each worker should be able to

move into a job in another Member State without

having to fear any loss of benefits arising from an
occupational pension scheme already acquired and with
the ability to continue to acquire similar benefits in the
new employment where such arrangements exist. The
Action Programme accompanying the EC Social Char
ter drew attention to the lack of Community provisions

on such points, and it would seem appropriate for the
Commission to take the necessary policy initiatives .

2.1.3 . The Committee recognizes the difficulties and
obstacles which would need to be overcome if this key
problem is to be resolved. These concern :
— the widely differing national social security regimes
in the various Member States which generally dic
tate the form, and certainly the compatibility, of
supplementary occupational retirement benefit
schemes,
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— the widely differing national tax regimes in the
various Member States in relation to the taxing
of income used for pension fund contributions, of
income earned by occupational pension funds, of
transfer values, of lump sums taken in lieu of (part)
pension on retirement and of pensions in payment.

2.1.4.
The Committee is disappointed that, having
identified the key problem, the Commission does not
propose any approach for trying to resolve it. For,
the approved goal of establishing comparable transfer
values EC-wide and associated rights presupposes an
official coordination machinery for this purpose, if such
rights are to be guaranteed and efficiently administered
throughout the Community. (The alternative would be
to ' muddle through' on an ad hoc basis.) The Com
mittee, in other words, considers that there is a case

for an EC coordination framework in respect of occu
pational pension schemes analogous to that already in
existence for statutory schemes. The Commission might
reconsider whether Article 51 of the Treaty would be
the appropriate legal basis for such a coordination
framework . If not, possibly Article 118 might be
invoked at a first stage .

31 . 8 . 92

provide for cross-border membership of group schemes,
especially for multi-national companies and the increas
ing number of 'Community-scale' undertakings . The
Committee urges the Commission to explore the possi
bility of devising the format and rules of a model
European Occupational Pension Scheme, possibly as
an appendage to the European Company Statute. The
object would be that 'European' companies (as defined
in the Statute) could adopt such a Scheme covering
their employees in all the Member States . Member
States in turn would be obliged to recognize and facili
tate such Schemes and in particular to apply consistent
tax treatment in accordance with the model rules .

2.1.8 .
Transnational, industry-based schemes should
also be looked into. A common pension scheme for

seafarers serving in ships on the proposed European
Shipping Register, for example, could be a potential
model .

2.1.9.
The second life insurance Directive (619/90/
EEC), together with the draft Directive on the freedom
of management and investment of funds held by insti
tutions for retirement provision [doc . COM(91 ) 301
final—SYN 363] and other EC measures liberalizing
capital movements, should also help the single financing
of pension schemes by a multinational employer and

cross-border membership of occupational pension
2.1.5 .
An official EC framework for coordinating
national practices covered by law and operating accord
ing to appropriate actuarial advice would be the logical
launching pad and catalyst in the gradual organisation
of comparable transfer values and qualifying conditions
on a trans-national basis throughout the Community .

2.1.6. An appropriate starting point for the oper
ational development of this framework would be to
assess good practice in regard to transferability and to
consider how this could be extended on a multi-national

basis . Pre-funded schemes, in this connection, would

probably be the easiest test cases to work on since
they are based on an actual capital stock allowing
the calculation of transfer values. Safely financed, and
preferably state guaranteed, pay-as-you-go schemes
managed by large associations ( as, for example, in
France) and based upon a calculable 'points ' value
system could be a second area to explore, even if
transfers are as yet uncommon. Company-linked and
revenue-based book reserve systems with no accumu
lated assets behind them are probably too complicated,
and possibly too precarious, for any coordinated trans
fer system to work, especially at trans-national level.

2.1.7.
In this same context of exploring good prac
tice, efforts should be made by the Commission to

funds .

2.2. Facilitating the acquisition of pension rights

2.2.1 .
The Commission text points out that mini
mum service periods entitling workers to a supplemen
tary (occupational) pension vary considerably through
out the EC and penalise individuals who frequently
change jobs, especially in cross-border situations or
because of moving from one Member State to another.
The Committee considers that vesting and waiting per
iods should be cut by national legislation to a minimum,
especially in pre-funded schemes . The Commission
might consider proposing to Member States a set of
target figures in this respect .

2.2.2. With regard to the situation of part-time and
temporary workers, the Committee has repeatedly
stressed that they should have the same right, according
to the same relative criteria as full-time regular workers
to be included in occupational pension schemes . The
Community Social Charter and the draft Directive on
'atypical work' both underlined this principle and were
endorsed by the Committee. Given that the Committee
has already taken a firm position on the question, this
Opinion should concentrate on addressing some of the
practical issues involved in the acquisition by part-time
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and temporary workers of an occupational pension
right and its preservation and 'transferability' EC-wide :
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possible problems of double taxation could occur. The
need for proper information on transfer values and
for fair actuarial standards must also be considered

— There should be no problem for part-time
employees in regular employment participating in
occupational pensions schemes on a pro-rata basis
and thus enjoying similar benefits to those available
to full-time employees . Vesting and waiting periods
should be the same. The calculation of transfer

values or pension 'points ' should also be done in
the same way .
— The case of temporary workers ( including agency
staff) would be more complicated since their periods
of engagement with a particular employer would
frequently be of shorter duration than the minimum
service period needed. However, those employed on
the basis of repeated renewal of fixed term contracts
should qualify on a cumulative basis . Their eventual
pensionable service would be based on the aggre
gated period of employment involved . Some diffi
culty may be experienced in determining the pen
sionable salary for such employees in an occu
pational scheme where a pension is calculated as a
proportion of final salary; a scheme in which the
pension is based on average revalued pensionable
salary may be more appropriate for them. For indi
viduals whose employment pattern is intermittent
with a variety of employers, the laws of Member
States should enable personal, portable pension
plans to receive appropriate employers ' contri
butions and tax treatment that is no less favourable

(perhaps by an EC Committee of experts ?).

2.3.2.

In response to the first series of problems, the

Committee would stress that a member of such a funded

or 'points' based occupational pension scheme who
leaves the employment after the minimum vesting per
iod should have the option of leaving his or her interest
in the scheme to provide a benefit at retirement, or of
removing it at a fair valuation to be applied to the
occupational pension scheme of the new employment
or to a personal pension scheme . In the former case,
the value of the preserved benefit should be capitalised
or if necessary increased to compensate for inflation
between the date of leaving and that of retirement,
though some maximum limit on this ( say 5 % per
annum) may be realistic. In the latter case, the value of
the preserved benefit should be based on contributions
paid to the date of leaving and investment income.

2.3.3 .
As regards the tax question , the Committee
has already identified (in paragraph 2.1.3 above) the
widely differing tax regimes in the various Member
States as one of the major obstacles to the cross-border
transfer of occupational pension rights and urges the
Commission to initiate action to achieve EC-wide coor

dination and streamlining on this issue .

than that available to occupational pension
schemes .

2.2.3 .

In the case of workers seconded or sub-con

tracted for relatively short periods of employment else
where or in another Member State, it would be reason

able for them to remain in membership of their own
occupational pension scheme or be part of a multi
national scheme as surmised in points 2.1.7 and 2.1.8 ).

2.3.4.
As regards proper and better information, the
Committee would register that the calculation of indi
vidual transfer values is a highly complex exercise .
Members of the schemes mentioned above should have

the right, say once each year on request or upon leaving
their employment, to be given their respective transfer
values .

2.3.5 .

In all this, fair actuarial standards are essen

2.2.4. Self-employed workers operating or con
tracting trans-nationally should be actively encouraged
to seek the best possible pension provision , for example
private (portable) pension schemes.

tial . In the case of funded schemes, the actuary should
not use different assumptions for transfers out of the
fund from those used to calculate the benefit granted

2.3 . Preservation or transfer of pension rights

2.4. Follow-up and monitoring

2.3.1 . For workers who have acquired occupational
pension rights, the retention or transfer of a capital
value in or from a pre-funded scheme to another is
possible. The same could also eventually be worked
out for safely-financed pay-as-you-go schemes based on
a 'points' value system (see point 2.1.5). In both cases,
however, the retention or transfer would probably not
be able to take account of future pay rises . In addition,

2.4.1 .

for a transfer into the fund .

The Committee urges the Commission to fol

low up this first discussion document, after appropriate
consultations and consideration, with a more policy
oriented proposal for action and closer coordination
throughout the EC. Moves to eliminate obstacles to
cross-border mobility, to coordinate and monitor devel

opments and to assess the impact of EC measures are
all to be welcomed .
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2.4.2.
Once coordination is in place, an appeals
procedure (an ombudsman for example ?) might be
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established in order to ensure that transfer values and
benefits have been calculated fairly and consistently.

Done at Brussels, 26 May 1992.
The Chairman

of the Economic and Social Committee
Michael GEUENICH

Opinion on the proposal for a Council Directive on the Hygiene of Foodstuffs ( ] )
(92/C 223/05)

On 6 February 1992 the Council decided to consult the Economic and Social Committee,
under Article 100 A of the Treaty establishing the European Economic Community, on the
abovementioned proposal .
The Section for Protection of the Environment, Public Health and Consumer Affairs, which
was responsible for preparing the Committee's work on the subject, adopted its Opinion on
5 May 1992. The Rapporteur was Mr Gardner.
At its 297th Plenary Session (meeting of 26 May 1992) the Economic and Social Committee
unanimously adopted the following Opinion .

1.

Introduction

1.1 .

The Committee has asked for this proposal on

numerous occasions and therefore welcomes it while

also deploring that it is so late—it should have been
issued together with the numerous proposals for regu
lations on health rules for animal products.
1.2. Central to the proposals is Article 3 requiring
hygienic practices right through the food chain and
in particular requiring HACCP (Hazard Analysis and
Critical Control Points). This involves the producer
looking at his process in detail, identifying the critical
points where hygiene is at risk and concentrating con
trol measures on these.

1.3. The proposal also links good hygiene practices
in the EC to the application of the Codex code of
practice and the EN 29 000 standards of quality assur
ance .

2. General comments

With all these positive factors, there is the negative one
that foods covered by vertical directives or regulations
are exempted from its ambit. Since these often contain
a number of derogations from health rules and also
often do not apply HACCP, there remains a serious
risk for consumers . It is for this reason that the Com

mittee in its Opinion on recent proposals for vertical

regulations (2) insisted that this Directive and HACCP
must apply to all foods including those covered by
these vertical proposals . The European Parliament gave
similar opinions .
2.1 . Description of HACCP
2.1.1 .

HACCP is a management and control system

applicable to food business of all sizes, which aims to
avoid safety defects, particularly those associated with
microbiological, chemical and physical contaminants.
It achieves this by getting the operator objectively to
identify hazards and the places where they can be
(2) OJ No C 327, 30. 12. 1989; OJ No C 124, 21 . 5. 1990; OJ No

( i ) OJ No C 24, 31 . 1 . 1992, p. 11 .

C 84, 2. 4. 1990; OJ No C 332, 31 . 12. 1990.
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controlled ( Critical Control Points—CCPs). A HACCP

The reasons are :

study defines conditions for manufacture and safe rout
es to the market place for particular products . It consists

a) noxious insects should be covered as well as micro
organisms;

of :

b) control is frequently by time/temperature regimes
rather than by direct microbiological measurement.

— The collection of information on the actual pro
cedures used in production , processing, manufactur
ing, packaging, storing, transportation, distri
bution , handling, sale and usage .

3.2. Eighth preamble

— The systematic identification and examination of
potential hazards, taking account of the information
collected by the investigation procedure outlined

This needs clarifying. The EN 29 000 series do not
specifically cover hygiene, they are a management sys
tem or an approach to quality assurance.

above.

— The identification of the means for control of any
hazards that pose a significant risk to the consumer .
These are the CCPs. These may be a raw material,
a piece of equipment, a production environment, an
operating practice or procedure used to provide
food for consumption .

3.3 . Twelfth preamble
This should be changed to read :

'Whereas, to ensure a high level of protection, the
Commission must be made aware of the competent
authorities in the Member States responsible for the
official control of food hygiene.'

— The provision of targets and limits indicating
whether an operation is under control at a particular
CCP. For each CCP, control requirements are speci
fied together with monitoring procedures to ensure
that control is maintained .

— The definition of necessary corrective actions for use
when monitoring results indicate that a particular
Critical Control Point is not under control .

2.1.2.
HACCP and the European standards EN
29 000 ( = ISO 9 000) supports the same preventative
approach and are concerned with the systematic avoid
ance of defects by proper attention to design and oper
ational practices . HACCP must be applied to existing
and proposed processes to review their security and
generate any recommendations for improvement.
2.2 . Health and safety in the workplace
The Committee would emphasize that health and safety
of employees has a particularly close interplay with
food hygiene. It therefore wants the Commission and
Member States to pay particular attention to this aspect .

3.4 .

Article 1.2

This article needs changing. As worded at present it
means that the proposal does not apply to vertical
directives or regulations even where these contain dero
gations from normal health rules. In order to protect
the consumer all food should be covered by these
hygiene rules except in a very few specialized cases
where a deviation clearly proposes no health risk . (An
example would be shrimps processed at sea which could
safely be washed with sea water rather than potable
water.)

3.4.1 .

This Article therefore should be changed to

read :

'This Directive supplements and overrides specific
Community rules where these contain derogations
which could prejudice good hygiene or the safety of
food .'

3.4.2.

Such a change would be concordant with the

proposed framework vertical regulation ( ! ) on health
rules for animal products which says in Article 1.2 :

'The provisions of the present Regulation shall
apply without prejudice to future horizontal hygiene
legislation in foodstuffs.'
3.

Detailed comments

3.5 . Article 2

3.1 . Fifth preamble
The beginning of this should be changed to :

3.5.1 .

This should include two further definitions :

'— « Foodstuffs ». These include beverages.
— « Wholesome foods » means foodstuffs which

'Whereas criteria , including microbiological ones,
ensuring the hygiene and wholesomeness of certain
foodstuffs shall be adopted in accordance with
scientifically accepted principles in order to protect
human health .'

are fit for human consumption as far as hygiene
is concerned .'

( 1 ) OJ No C 327, 30. 12. 1989 .
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Also 'school canteens, fast food and other
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3.13 . Article 6

restaurants including small ones' should be added to
the footnote .

To clarify that the onus is on the operator, a second
sentence should be added :

Article 3.1

3.6 .

The last words should be changed to read :

'... handling and sale of foodstuffs shall be carried
out in a conscientious, hygienic and prudent way .'
Article 3.2

3.7.

Add a second sentence :

'This approach should be used to form an effective
mechanism for ensuring the wholesomeness of any
foods produced and it should be developed by using
the technique of Hazard Analysis and Critical Con
trol Points (HACCP).'
Article 3.3

3.8 .

For reasons of clarity this should be expanded to read :

'Food businesses shall comply with the rules of
hygiene for foodstuffs as listed in the Annex to this
Directive and the prescribed measures should only
apply if and when appropriate for ensuring food
hygiene and wholesomeness .'

'The effective compliance with these systems is the
responsibility of food businesses and shall be moni
tored by the competent authorities . Such monitoring
does not remove from food businesses the responsi
bility for the reliable control of hygiene.'
3.14.

Article 7

3.14.1 . The Committee considers that provisions on
the hygiene of foodstuffs, such as are now proposed by
the Commission , can only be meaningful if there are
adequate, effective controls throughout the Com
munity. The Committee therefore welcomes the refer
ence to Directive 89/397/EEC on the control of food

stuffs . The implementation of this Directive is a sine
qua non for effective promotion of food hygiene. There
are still major differences regarding the control of food
stuffs in the Community and the Committee will
address these in its Opinion on 'Additional Measures

of Official Control'^). Means and funding of national
control authorities must be brought up at least to a
uniform minimum level .

3.14.1.1 .
The Commission shall forward a regular
report to the Council, the European Parliament and the
Economic and Social Committee on the results of these

3.9 . Article 3.4 (new)

'The construction and working environment of food
businesses shall be such as to safeguard the health and
safety of the employees .'
3.10 .

Article 4

To cover insects etc. the start of this should be changed
to :

' Criteria including microbiological ones, ensuring

the hygiene and wholesomeness of foodstuffs may

controls and also on the results of training in food
hygiene, both for the food businesses and for the com
petent national authorities .
3.14.2.
adding :

However, Article 7 should be completed by

'Member States shall be responsible for ensuring
that the competent authorities apply controls uni
formly within the Community, with the aim that
only safe foods are placed on the market.'
3.15 . Article 8.1

be adopted ...'
3.15.1 .
3.11 . Article 5.2

The Commission should clarify this . Among the prob
lems are that the European Committee for Standardiz

ation (CEN) at present has little expertise with food
hygiene and this has to be developed.

The conditions for such action must be more

closely defined to get uniformity throughout the Com
munity. Also the last phrase should be changed to :
'The closure of the undertaking until any food pro
duced by it is wholesome.'
3.15.2.

This would make it clear that the undertaking

can only re-start production when the product is safe.
3.12. Article 5.4

To ensure uniform levels between Member States, the

end of the first sentence should be expanded to read :

'.... comply with Article 3 and to ensure that the
uniformity of requirements specified in these good
hygienic practice documents establishes a minimum

3.16 . Annex 1, Section I c

Change last words to :

'... pests, fungi, insects or other animals.'

uniform level of food hygiene within the food busi

nesses of the Member States .'

(!) OJ No C 51 , 26. 2. 1992.
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3.17. Annex 1, Section II f
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'Working surfaces must be smooth, easily cleanable
and they must not allow accumulation of patho
genic micro-organisms or food debris . They must
be made of non-toxic materials .'

Change to :

Done at Brussels, 26 May 1992.
The Chairman

of the Economic and Social Committee
Michael GEUENICH

Opinion on the proposal for a Council Regulation (EEC) laying down provisions with regard

to possession of and trade in specimens of species of wild fauna and flora (*)
(92/C 223/06)

On 14 January 1992 the Council decided to consult the Economic and Social Committee,
under Article 100 A of the Treaty establishing the European Economic Community, on the
abovementioned proposal .
The Section for Protection of the Environment, Public Health and Consumer Affairs, which

was responsible for preparing the Committee's work on the subject, adopted its Opinion on
5 May 1992. The Rapporteur was Mr Roseingrave.
At its 297th Plenary Session ( meeting of 26 May 1992) the Economic and Social Committee
unanimously adopted the following Opinion unanimously .
1.

Introduction

1.1 .
Since 1984, trade in endangered species of wild
flora and fauna has been regulated by Council Regu
lation (EEC) No 3626/82.

1.1.1 .
On the basis of ( i) 8 years ' experience on
control of trade under the above Regulation and ( ii)
the change in status undergone by many species, the
Council has proposed a Regulation laying down pro
visions with regard to possession of and trade in speci

mens of species of wild fauna and flora (2).
1.2.
The proposed Regulation extends the provisions
of the CITES Convention (3) ( 1973) (i) to overcome
limitations and deficiencies impeding current nature
conservation action, ( ii) to update and adapt the exist
ing Regulation in the light of new technical and scien

tific information and ( iii) to harmonize conditions in
regard to completion and functioning of the internal
market . More strict measures taken in certain countries

must be incorporated into EC legislation before 1993 .

1.3 .
The proposed Regulation sets out Community
framework legislation on the trade in flora and fauna
but is nevertheless a comprehensive and complicated
document. This is to allow a rapid and flexible response
by the Commission and the enforcement authorities in
the Member States and to avoid the proliferation of
piecemeal legislation addressed to the problems posed
by individual species . The Commission is assisted by a
committee which offers advice as a result of which the
Commission can amend the Annexes which lists the

level of regulation which applies to a particular species .
In outline, the Regulation lists species in one of five
Annexes .
1.4 .

( 1 ) OJ No C 26, 3 . 2 . 1992, p. 1 .
(2) Doc. COM(91 ) 448 final.
(3) CITES = Convention on International Trade in Endangered
Species—OJ No L 384, 31 . 12 . 1982.

1.4.1 .

Annexes

Annex A regulates possession and forbids

commercial trade in

— CITES I species (as approved by the Commission) :
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• traded species threatened with extinction,

• species which look like above,

• species congeneric with above,

• all animals except listed domestics.

• species (mainly indigenous to EC) benefiting from
protection under other EC legislation .

Import declaration, export permit or evidence of
legal acquisition are required.

Import permits , export permits, CITES certificates
are required.
1.4.2.

Annex B regulates possession and commercial

1.4.5.

Annex E regulates possession and trade of

— species indigenous to a Member State and requiring
particular protection therein .

trade in

— CITES II species ( if not in A, and approved by the

2 . General observations

Commission ) :

• CITES I (if not in A),

2.1 .

The Committee recognises that there may be

considerable socio-economic and conservation benefits

• species threatened locally or rare globally,

accruing from regulated trade in certain species or
infraspecific taxonomic designations. The proposal
addresses the mechanism by which regulation is to be

• species which support species in A or B,

achieved .

• species which look like species in A or B,
• species whose trade is regulated by other EC
legislation,

• ' fragile species',
• ecological threats.

Import permits, export permits, or evidence of
acquisition in accordance with legislation are
required .
1.4.3 .

Annex C regulates possession and trade of

— CITES III ( if not in A or B and agreed by Com
mission),

2.2. The Committee approves the Commission's
proposal . Furthermore it endorses the need to
implement the new Regulation and to ensure its uni
form application within the EC, so as adequately to
protect species of wild fauna and flora from the adverse
affects of current levels of and future increases in trade

on their 'conservation status'. It endorses particularly
the uniform application of commercial legislation and
the avoidance of different interpretations of CITES in
different Member States, to be major objectives of the
Regulation , in the light of the effective functioning of
the

internal

market.

However,

the

Committee's

approval is subject to several qualifications .

2.3 .
The Regulation is an ambitious and highly tech
nical document. On careful reading it appears to con
tain loopholes which may in some situations be exploit
ed but given the fact that it is framework legislation

these difficulties may be more apparent than real,
especially if protective criteria are laid down and are
strictly and uniformly adhered to .

— CITES II (not in A or B).

2.4.

The Regulation should, in line with the CITES

Import declaration, export permit or evidence of legal
acquisition are required.

Agreement, be restricted to trade. A general ban on
mere possession by individuals appears to be difficult

1.4.4.

the provisions on possession and transport within the
Community apply only where trade is involved . The
proposed restrictions dealing with import and export

Annex D regulates possession and trade of :

to enforce . The Committee therefore recommends that

should remain .

— CITES III (not in C) :

• species not in A, B or C on which the pursuit of
trade could adversely impact,

2.5 . The general approach adopted in the Regulation
is to be supported but some of the procedures appear
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to be cumbersome and unduly bureaucratic. The Com
mittee urges the Commission to ensure that the Regu
lation functions both ( 1 ) as an instrument (a) to monitor
and (b) to facilitate legitimate trade and (2) as a deter
rent to the illegal trade in other species .
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3.4. Articles 11 and 12 (Derogations)
3.4.1 .
The position regarding methods of identifi
cation and certification of individual specimens needs
to be clarified .

3.5 . Article 21 (Places of entry, exit and transit)
3 . Specific observations

3.1 . Article 3 (Scope)
3.1.1 .

The Committee notes that Article 3 , 2 c (ii)

p. 26 might be invoked to protect habitats if a particular
endangered animal/plant has an absolute requirement
for a specific integral biotic component of the habitat.
3.1.2.
The Committee does not consider it appropri
ate to place species which are actually threatened by
trade exploitation in the same category as thousands
of common species. Clear criteria should be established
defining the species to which the Regulation is to apply .

3.5.1 .
Given that the legislative framework for a
more strictly controlled trade is to be introduced, the
Committee wonders how this is to be policed. The
resources of the Member States are limited . Customs

officials whose responsibilities may decrease with the
removal of internal borders might be redeployed to
scrutinize and monitor trade. Since internal scrutiny
will be less, more responsibilities will fall upon officials
at access points to EC. The competent performance
of these new responsibilities will require adequate in
service training programmes . The Committee welcomes
the training courses for inspectors set up by DG XXI
but notes the size and complexity of the task to be
carried out. Even some professional biologists would
not be competent to identify readily all species listed in
the Annexes to the Regulations. This is particularly
important in the detection of species which may be
imported under false labels .

3.2 . Article 4 (Introduction into EC)

3.6 . Article 23 (Monitoring of compliance)

3.2.1 .
The principle that an export licence from a
non-EC country does not guarantee an import licence
to the EC is an important one. Thus the EC assumes
responsibility for controlling its 'consumption ' of speci
es and may negotiate export quotas with exporting
countries in the light of the conservation status of the
species in question . The Commission might consider it
appropriate to bring such concerns to a wider inter
national forum such as CITES to avoid undue prolifer
ation of apparently contradictory classifications.

3.6.1 .

3.3 . Article 8 (Rejection of application for permits and
certificates)

It is not clear if there is a mechanism within

the application of the Regulation to take account of
agreements with certain trade bodies regarding com
pliance with other legislation. For example, this Regu
lation may take effect from 1993 but the fur traders are
not expected to comply with the Regulation on the
importation of furs until 1995 ( 1).

3.7. Article 26 (Sanctions)

3.7.1 .
The Committee recognises that for the Com
mission to include details of penalties in the Regulation
would be a major innovation in Community law .
Nevertheless the Committee considers that the Com

3.3.1 .

The effective harmonization of controls across

the EC is an important aim of the Regulation, but it is
not entirely clear how well this objective will be achiev
ed in practice. This Article deals with rejection of
applications by a Member State under conditions where
apparently the application would have been granted
elsewhere . This implies that more strict criteria may
apply de facto in that State. Such events are to be
reported to the Commission but it is unclear whether
the Commission has any choice other than the authority

mission should encourage Member States to impose
sanctions appropriate to the infringement according to
scales and criteria which will discourage illegal trade
which may take place because certain States apply an
insufficiently dissuasive sentencing system .
3.7.2.
The Commission might wish to consider
whether the Regulation might be modified to make the

to insist that the more strict conditions in one Member

State be relaxed to comply with those implemented
by the others, and to be consistent with the uniform
application of commercial legislation .

(') Council Regulation (EEC) No 3254/91—OJ No L 308 ,
9 . 11 . 1991 .
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shipping agents legally responsible in regard to the
import, export or re-export of specimens to and from
the EC, and thus introduce another check on illegal
movement of flora and fauna . Otherwise the authorities

may take possession of a cargo disowned by the con
signee for which no one can be held responsible. This
clearly is unsatisfactory .

3.9.2.
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The composition of the Annexes could further

be clarified by the inclusion of the vernacular names in
each Community language version of the Regulation
[as is the case in the Appendices to Council Regulation
(EEC) No 3626/82]. It would be the responsibility of
each national body to provide the list of vernacular
names as appropriate. It is recognised that the latinised
scientific names have priority .

3.8 . Article 28 (Scientific Review Group)

3.8.1 . Considerable new responsibility is vested in
the Scientific Review Group (Article 28). However, the
Committee regrets that the Commission has not been
more precise as to the composition of this group and
the qualifications of its members. It is not clear how
an appellant may raise issues of protection or trade
with a view to reclassification of a species between
Annexes . The Committee exhorts the Commission to

establish procedures and facilities such that this body
maintains an efficient network with ( 1 ) other scientific

bodies such as the scientific experts of CITES and (2)
commercial communities to ensure a rapid response at
all times , and, where necessary, to avail of advice and
information .

3.8.2.

Article 29 ( Committee )

The Economic and Social Committee is in agreement
with the proposal for the establishment of the Com

mittee composed of representatives of the Member
States referred to in this article .
3.9 .

Annexes

3.9.1 . The annexes are a most important section of
the regulation. The allocation/reallocation of species to
a particular annex is the responsibility of the Com
mission as advised by the Scientific Review Group. It
is accepted that all species are to be listed according to
the criteria set out in the Regulation so that trade may
be regulated and/or monitored. It is less clear, however,
which criterion applies to each species. In the current
draft (*), only the CITES listing, where appropriate,
is indicated . The Section considers it appropriate to

3.9.3 .
Currently there is legitimate trade between EC
and other States in a number of species considered to
be pests in the State of origin and to which, in some
cases, other Community legislation applies. Some of
these species, e.g. the muskrat (Ondrata zibethicus), are
currently listed in Annex B. Other species are included
which in the country of origin are subject to culling to
control numbers and are currently traded in the EC
(e.g. five species of Macropodid marsupials). To protect
this existing trade and given that for such species an
adverse effect on trade is not imminent or anticipated,
it might be appropriate to consider the formulation
of another Annex to include ' harvested' species . This
Annex would include, inter alia, some of the species
currently
covered
by
Annex B
[Article 3 ,
paragraph 2 (d)]. This Annex should also include game
species, the taking and possession of which are permit
ted under regulations within Community countries .
Species assigned to this new Annex would be subject
to trade regulations as currently applied to species in
Annexes C and D , i.e. an import declaration and an
export permit or evidence of legal acquisition would
be required. Thus Annexes A and B would be more
comparable with the CITES Appendices 1 and 2. The
import regulations for the species in the new Annex
would be more appropriate to their conservation status
and should cause less delay to the import and trade
within the Community of legally-acquired specimens .

The principles relating to the introduction of specimens
to EC (Article 4) would not be affected by this change

and species could be removed from the new Annex if
necessary .

indicate in the case of each taxon listed, the Article (and

paragraph) under which it is included in the Annex.

3.10.

Finally, the Commission might endeavour to

ensure that all Member States who have not done so,
( i ) Doc . COM(91 ) 448 final—SYN 370 .

should ratify CITES .

Done at Brussels, 26 May 1992.
The Chairman

of the Economic and Social Committee
Michael GEUENICH
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Opinion on the proposal for a Council Directive amending for the first time Council Directive
88/344/EEC of 13 June 1988 on the approximation of the laws of the Member States relating

to extraction solvents used in the production of foodstuffs and food ingredients ( !)
(92/C 223/07

On 22 January 1992 the Council decided to consult the Economic and Social Committee,
under Article 100 A of the Treaty establishing the European Economic Community, on the
abovementioned proposal .
The Section for Protection of the Environment, Public Health and Consumer Affairs, which

was responsible for preparing the Committee's work on the subject, adopted its Opinion on
5 May 1992. The Rapporteur was Mr Gardner.
At its 297th Plenary Session ( meeting of 26 May 1992) the Economic and Social Committee
adopted unanimously the following Opinion .
1.

Introduction

1.1 .
Extraction solvents are needed for preparing a
large variety of foods, for instance :

a) extracting residual fat from seeds which is left after
pressing;

b) extracting flavouring essences from aromatic plants;
c) removing alkaloids from coffee and tea .
1.2 .
Very specific solvents are generally needed to
get the right result .

Article 1.3

2.2 .

2.2.1 .
This provides for any future amendments to
be carried out by an advisory committee procedure.
The Committee approves the principle of a committee.
However it seems preferable to change that to a regulat
ory committee as was provided for changes in dissolving
and diluting solvents by the Flavouring Directive, 88/
388 /EEC .

2.2.1.1 .
In appropriate cases, where the public needs
to be involved, appropriate bodies such as the Con
sumers' Consultative Committee (CCC), the Advisory
Committee for Foods, etc. should be consulted before

any decision is taken .
1.3 .
The existing Directive covering these solvents
requires re-examination by 1991 in line with advice
from the Scientific Committee for Food (SCF). The
Commission has thus carried out his duty in time and
the Committee approves it subject to the following.

2.

Detailed comments

2.1 .

Article 1.1

2.1.1 . By deleting Article 1.2 in the base Directive,
this will prohibit the use of trichloroethylene where it
is currently permitted, although in its 1991 Opinion ,
the SCF specifically reserved its advice until 1995.
2.1.2.

Trichloroethylene is used for fat extraction in

place of hexane as the latter is highly flammable. How
ever improvements in fire protection equipment have

2.2.1.2.
Also to clarify the development of any fur
ther solvents, the start of Article 3 a should be changed
to read :

'Amendments in the Annex necessary to take
account of progress in scientific and technical know
ledge on the use of solvents ...'

2.3 . Article 1.4 a)
2.3.1 .

The limitation on the use of acetone is out of

place in this proposal for the following reasons :

i) This proposal is under Article 100 A covering free
trade and consumer protection, not under Article 43
dealing with the common agricultural policy ( CAP).

rendered this need less essential and the Committee

ii) The proposal is an amendment of the Directive
covering extraction solvents and not solvents for

could accept the prohibition, although it suggests that
a certain period of time be given to the industry to
permit the necessary updating of the equipment (mini

iii) The prohibition serves no useful purpose as the

mum 12 months).

( i ) OJ No C 11 , 17. 1 . 1992, p. 5 .

other uses such as refining.
same result can be achieved using other polar sol
vents from Group I.
2.3.2 .

The second indent therefore should be deleted
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and if this limitation is desirable, it should be put into
the appropriate instruments covering olive oil .
2.4 . Article 1.4 b)

2.4.1 . This seems acceptable except possibly for one
point : dichloromethane is used to get particular flavour
extracts from several plants in particular : cassia bark,
cinnamon bark, vanilla beans and tonquin beans . The
annual production of these is very small indeed and the
resulting dichloromethane residues in the food supply
would be less than 1:10 000 of those contributed by
decaffeinated tea and coffee. Subject to agreement by
the SCF, these could therefore be authorized if used

below the current limit of detection of 50 |ig/kg in the
finished product as consumed.

2.5 .
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Article 1.4 c)

2.5.1 .
Among the discontinued solvents in Part III is
cyclohexane, and that because the SCF did not have
adequate safety-in-use tests available in time. The Com
mittee regrets that the industry did not heed the SCF
requirement in good time.

2.5.2. This solvent has a particular use in preparing
a very limited number of flavours.The Committee has
been informed that Industry has now agreed a testing
protocol with the SCF and tests will be carried out for
evaluation by the SCF during 1992. Permission for this
solvent therefore should continue during 1992 with
continuation thereafter only if the results of the tests
are acceptable to the SCF .

Done at Brussels, 26 May 1992.
The Chairman

of the Economic and Social Committee
Michael GEUENICH

Opinion on the proposal for a Council Regulation (EEC) laying down Community procedures
for contaminants in food (1 )
(92/C 223/08 )

On 2 March 1992 the Council decided to consult the Economic and Social Committee,

under Article 100 A of the Treaty establishing the European Economic Community, on the
abovementioned proposal .
The Section for Protection of the Environment, Public Health and Consumer Affairs, which

was responsible for preparing the Committee's work on the subject, adopted its Opinion on
5 May 1992. The Rapporteur was Mr Gardner.
At its 297th Plenary Session (meeting of 26 May 1992) the Economic and Social Committee
unanimously adopted the following Opinion.
1.

1.1 .

Introduction

Contaminants in food are impurities from sourc

es generally present in the environment which get into
the food but are not intentionally added. They include
such diverse items as heavy metals (lead, copper, etc.),
naturally present in the soil, radio-activity from min
erals in the sub-soil, mycotoxins, polycyclic aromatic
hydrocarbons (from smoke), etc.
t 1 ) OJ No C 57, 4. 3 . 1992, p. 11 .

1.2 .
Such contaminants have always been present in
food though they are changing in kind . Thus for water,
a major contamination problem used to be lead from
pipes. Now it is considered to be nitrates . Furthermore,
in recent years, advances in analytical techniques have
shown contaminants to be present where previously
they could often not be detected. They need regulation
only where they are present at toxicologically signifi
cant levels . Individual countries have different ways of
dealing with these, often based on historical national
considerations . Given the forthcoming Market without
Frontiers, the Committee therefore agrees that harmon
ization is necessary.
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2.

— A reference to one or more methods of sampling
and analysis which can be applied .'

General comments

The proposal deals with those contaminants at levels
which may be toxicologically unacceptable and regu
lates those following advice by the Scientific Committee
for Food (SCF). It therefore does so on a factual basis,

transparent to all Member States and the Committee
approves the proposal subject to some detailed com
ments .

No C 223 /25

3.1.1 .
To ensure uniformity, there must be provision
for establishing a list of acceptable methods. This
should be done by the procedure in Article 8 and using
as far as possible available tested methods such as the
Association of Official Analytical Chemists (AOAC),
the International Organization for Standardization
(ISO ), etc .

3 . Detailed comments
3.1 .

Article 3.3

This implies that there is always a reference method of
analysis . In many cases, no one method exists and there
are several equivalent ones, depending to some extent
on national resources and levels of equipment. The
second and third indents should therefore be changed
to :

'— Analytical limits detectable by generally avail
able methods ;

3.2 .

Article 6.2

To ensure transparency and possible secondary barriers
to inter-Community trade, the following words should
be added at the end :

'after having taken action in accordance with
Article 5 where necessary.'
3.3 . Article 8

This provides for an advisory committee to work out
detailed provisions where appropriate. This should be
changed to a regulatory committee .

Done at Brussels, 26 May 1992.
The Chairman

of the Economic and Social Committee
Michael GEUENICH
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Opinion on the proposal for a Council Regulation (EEC) on the establishment of a European
Drugs Monitoring Centre and a European Information Network on Drugs and Drug Addic
tion (Reitox) i 1)
(92/C 223/09)

On 11 February 1992 the Council decided to consult the Economic and Social Committee,
under Article 198 of the Treaty establishing the European Economic Community, on the
abovementioned proposal .
The Section for Protection of the Environment, Public Health and Consumer Affairs, which

was responsible for preparing the Committee's work on the subject, adopted its Opinion on
5 May 1992. The Rapporteur was Mr Gomez Martinez.
At its 297th Plenary Session (meeting of 26 May 1992), the Economic and Social Committee
unanimously adopted the following Opinion .
1.

Introduction

1.1 . The Rome European Council of 13-14 December
1990 approved the proposal by the European Com
mittee to Combat Drugs (CELAD) for a European plan
to combat drugs . The idea of setting up a European
Drugs Monitoring Centre was already mentioned in the
plan .
1.2 .
The purpose of the monitoring centre is to pro
vide objective, reliable and comparable information at
European level , so that the requisite measures can be
taken to reduce the illegal consumption, production
and trafficking of drugs.

2.

General Comments

2.1 . Drug dependency in its various forms is a matter
for the utmost concern. The situation is aggravated by

the fact that it can in some cases contribute to the spread
of such dangerous diseases as AIDS and hepatitis , and
can even lead to loss of life, particularly among young
people .
2.1.1 .

quences, both for the addict's family and for society in
general .

2.2.
1.3 .

Priority is to be given to the following areas of

activity :

a ) reduction of demand for drugs ;

We are not dealing simply with a health prob

lem : there are also serious social and economic conse

Coordination of measures to reduce the illegal

production, supply and demand for narcotic drugs and
psychotropic substances at both EC and international
level, as part of an overall approach to the problem of
drugs and drug addiction, can enhance the effectiveness
of efforts in the individual Member States .

b) national and Community strategies and policies;

c) international cooperation and geopolitics of supply;
d) drug trafficking;

2.3 .

e) the drugs economy .

young .

1.4.

2.4.
by :

The Committee endorses the proposal to set up

a European Drugs Monitoring Centre and Information
Network on Drugs and Drug Addiction. The new sys
tem should provide a wider approach to the problem
than is possible at national level, while linking measures

In earlier Opinions (2), the Committee fully

endorsed the stepping-up of moves to stamp out serious
crime linked to drug trafficking, given the damage
which drugs inflict on the physical and mental health
and dignity of drug-users, many of whom are very

On the demand side, the need is for prevention

a) giving inner-city areas a more human face;

to reduce demand with those to curb drug trafficking.

b) involving schools and universities in a health edu
cation and information programme;

1.4.1 . The Committee hopes that the final agree
ments will take account of the following general and
specific comments.

c) a leisure policy targeted at young people;

( i ) OJ No C 43 , 18 . 2. 1992, p. 2.

(2) OJ No C 159, 17. 6. 1991 and OJ No C 332, 31 . 12. 1990.

d) economic and social measures to create jobs;
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e) an effective rehabilitation policy to combat discrimi
nation against former drug addicts and to provide
support for people working with young drug victims.

on the question of efficiency, since it gives priority to
reducing demand rather than supply.

2.5 . Among the topics which the European Drugs
Monitoring Centre could consider, with a view to gar
nering useful information, are the respective merits
of the repressive and the permissive approach. The
Committee feels it is necessary to listen to all points of
view if effective guidelines are to be devised for tackling
drug addiction and related problems .
2.5.1 .
The various policies pursued hitherto in the
Member States could form a further useful starting
point for consideration .
2.5.2.
The Centre will also provide a forum for swap
ping information on the various treatment methods
used in different countries and regions .

3.1.1 .
The first recital states that 'the brief of (the)
centre would cover not only the social and health
aspects, but also other drugs-related aspects, including
trafficking and repression '.

2.6 .
The fight against drug trafficking should not
stand in the way of the commitment to create an area
without frontiers, although it has to be recognized that
ports , airports and even open beaches are where some
Member States find it easiest to track illegal drug ship
ments . To this end, cooperation between customs ser
vices and police forces should be improved, both at
national level and between Member States .

2.6.1 . The sending of police and customs officers to
work with their opposite numbers in other Member
States could also be explored . This is another matter
which the European Drugs Monitoring Centre could
consider.

3.1.2. The ninth recital speaks of 'information which
will enable the Community and the Member States to
take the requisite measures to fight against consump
tion , production and trafficking of drugs'.
3.1.3 .

The eleventh recital conflicts with the above,

in stating that 'information on the social and health
aspects must be given top priority in the Centre's work'.
3.2. Article 3—Priority areas of activity
In line with the above comments , the words ' in

descending order of importance' should be deleted.
3.3 . Article 7—Management board
3.3.1 . Pursuing the same line of reasoning, it would
be better if each Member State had two representatives,
to accommodate the two Ministries with responsibiliti
es in this field : Health , and Justice/Internal Affairs (UK
Home Office).

2.6.2 .
The removal of the Community's internal
frontiers will lead to the redeployment of customs
officials . The Committee suggests that the case be con
sidered for drawing on the experience and skills of these
officials in other areas of the fight against drugs.
3 . Specific Comments

3.1 . Although the Commission proposal faithfully
follows the Council guidelines it appears contradictory

3.3.2.
Since the drugs problem has social and
employment repercussions, the Committee would like
to be associated in an appropriate manner in the board's
work .

3.3.3 .
For the same reasons, the annual general
report on the centre's activities should also be forward
ed to the Committee .

Done at Brussels, 26 May 1992.
The Chairman

of the Economic and Social Committee
Michael GEUENICH
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Opinion on the proposal for a Council Regulation (EEC) amending Council Regulation
(EEC) No 2092/91 of 24 June 1991 on organic production of agricultural products and
indications referring thereto on agricultural products and foodstuffs (*)
(92/C 223/ 10)

On 27 March 1992 the Council decided to consult the Economic and Social Committee,

under Article 198 of the Treaty establishing the European Economic Community on the
abovementioned proposal .

The Section for Agriculture and Fisheries, which was responsible for preparing the Com
mittee's work on the subject, adopted its Opinion on 12 May 1992. The Rapporteur was
Mr Gardner .

At its 297th Plenary Session (meeting of 26 May 1992), the Economic and Social Committee
unanimously adopted the following Opinion.
1.

Introduction

1.1 . Organic agriculture is defined in the dictionary
as 'agriculture which does not use chemical fertilizers
or pesticides'.
1.2.
The EEC regulation is somewhat less rigorous
and in fact allows a very limited use of inorganic
fertilizers and plant protection products . It also lays
down detailed production methods which have to be
adhered to and which reflect present practice among
organic farmers .

1.3 .
Organic, biological, ecological , etc. have become
excellent marketing terms, suggesting that the products
are more wholesome, natural and healthy than normal

regulations which have to be accepted by the EEC
before 24 June 1992. This has not yet happened and
imports therefore would have to cease by that date .

3 . The Commission proposal

3.1 . Given the above, the Commission proposed that
the importer should obtain evidence from the third
country supplier that the product is made to EEC
standards and that equivalent inspection is exercised .
This procedure is limited to three years but may be
prolonged if the third country is unable to set up official
procedures by this time.

4.

Comments

ones and that the latter are somehow inferior .

1.4.
There is generally no detectable difference suf
ficient for control purposes between organic and nor
mally grown foods . However, since many consumers
believe that organic foods are more wholesome, they
are prepared to pay the appreciably higher prices which
are required to produce them. Higher production costs
are due to reduced yields and higher waste from pests.

4.1 . The system for third country imports is less tight
than that for Community products . Both suffer from
the great defect that the finished product cannot be
checked for authenticity.
4.2.

At present IFOAM (International Federation of

2. Systems of control

Organic Agriculture Movements) is trying to set up an
international accreditation body to evaluate all certifi
cation schemes on a world wide basis . Such a body
could contribute to a more credible method of inspec
tion for third country imports .

2.1 .

5.

In the absence of viable controls on the finished

Recommendations

product, the regulation provides for inspection systems.
For EEC products these have to be approved by the
competent national authorities and/or private bodies
authorised by national authorities to carry out inspec

5.1 .
The Committee therefore accepts that the pro
posal is the best that can be achieved at present. The

tion under their administrative supervision .

Committee also recommends :

2.2. For third country imports the producing
countries are supposed to set up similar systems and

(!) OJ No C 74, 25 . 3 . 1992, p. 9 .

5.1.1 .
That the proposal be limited to three years
and reviewed in the light of circumstances at that time.

5.1.2. That the importer has to submit proof to his
national inspection body [provided for by Article 9 or
Regulation (EEC) No 2092/91 ] that the imported
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produce complies with conditions equivalent to EEC
production and control requirements. Approval by the
inspection body has to be notified to the competent
authorities of the Member State. Non-approval also

5.1.3 .
That the Commission urgently develop a test
or tests to verify the genuineness of organic products .
This could be done within EEC research projects such
as AAIR (Agricultural and Agro-Industrial Research

has to be so notified .

programme).

Done at Brussels , 26 May 1992.
The Chairman

of the Economic and Social Committee
Michael GEUENICH

Opinion on the proposal for a Council Regulation (EEC) amending Regulation (EEC) No
426/86 on the common organization of the market in products processed from fruit and
vegetables ( !)
(92/C 223/ 11

On 7 May 1992 the Council decided to consult the Economic and Social Committee,
under Article 198 of the Treaty establishing the European Economic Community, on the
abovementioned proposal .

The Section for Agriculture and Fisheries, which was responsible for preparing the Com
mittee's work on the subject, adopted its Opinion on 12 May 1992. The Rapporteur was
Mr Gardner .

At its 297th Plenary Session ( meeting of 26 May 1992), the Economic and Social Committee
unanimously adopted the following Opinion .
The Committee agrees with the proposal since it brings the Regulation into line with the
actual method of measurement used in practice.
Done at Brussels, 26 May 1992.
The Chairman

of the Economic and Social Committee
Michael GEUENICH

(!) OJ No C 116, 7. 5 . 1992, p. 10.

No C 223 /30

Official Journal of the European Communities

31 . 8 . 92

Opinion the report 1991 from the Commission to the Council and the European Parliament
on the Common Fisheries Policy
(92/C 223/ 12)
On 12 December 1991 the Commission decided to consult the Economic and Social Com

mittee, under Article 198 of the Treaty establishing the European Economic Community, on
the report 1991 from the Commission to the Council and the European Parliament on the
Common Fisheries Policy.

The Section for Agriculture and Fisheries, which was responsible for preparing the Com
mittee's work on the subject, adopted its Opinion on 12 May 1992. The Rapporteur was
Mr Augusto Ferraz Da Silva .
At its 297th Plenary Session ( meeting of 27 May 1992), the Economic and Social Committee
unanimously adopted the following Opinion .

1.

Introduction

1.1 .
Taking advantage of its obligation to submit a
report on the fisheries sector pursuant to Regulation
(EEC) No 170/83 , the Commission decided at an early

stage (a) to take stock of the Common Fisheries Policy
(CFP) between 1983 and 1990 and (b) to lay down
general guidelines for the future of the fisheries sector
and related activities .

1.1.1 .
The decision was an intelligent one : political
circumstances are right for a wide-ranging debate on a
Community sector which has undergone considerable
change in recent years, significantly altering its basic
structure—the establishment of the Exclusive Economic

Zones, with major changes to conditions of access to
resources , successive enlargements of the Community
north and southwards , declining raw material stocks,
etc .

icy, the Committee welcomed the Commission 's move

to sound out the social partners before adopting its
proposals for regulating the Common Fisheries Policy
(CFP) over the period 1993-2002.
1.3.1 . The Commission 's 1991 report to the Council
and the European Parliament on the CFP draws largely
on the abovementioned Communication . The com

ments made in the Committee's earlier Opinion, adopt
ed at its 289th Plenary Session on 26 September 1991 ,
thus remain fully valid .

2. Fishing in the Community 1983-1990
2.1 . Total Admissible Catches ( TACs) and division
into national quotas

2.1.1 . Unfortunately , TACs are frequently influ
enced by political rather than scientific considerations .
They thus do not reflect the scientific advice which lay

1.2. The internal make-up of Community fisheries
policy, the result of difficult and complex political
compromises and a lengthy and no less complex diplo
matic effort, must change if its continued existence is
to be guaranteed and it is to have the chance to develop.
Balanced, rational resource management is clearly a
sine qua non for the sector's economic viability.

2.1.1.1 . This could explain why management policy
has been relatively unsuccessful and has produced few

1.2.1 . The sector's growing importance needs to be
highlighted not only in terms of its to contribution to
Gross Domestic Product (GDP) but also in the light of
its geographical concentration and the significance of
production-related activities upstream and down

2.1.2. However, the absence of accompanying socio
economic measures may also partly explain why the
sector has failed to respond or has acted contrary to its
medium or long-term interests .

behind their establishment .

favourable effects .

stream .

1.3 .

In its Opinion ESC 1121 /91 (*) on the Com

2.2 . Relative stability

mission communication to the Council and the Euro

pean Parliament concerning the Common Fisheries Pol

2.2.1 .
Regulation (EEC) No 170/83 created a legal
framework for the balanced conservation and exploi
tation of the living resources of the sea, by imposing
restrictions on catches . This led to a division of TACs

( l ) OJ No C 339, 31 . 12. 1991 , p. 75.

into national quotas, guaranteeing each Member State
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relative stability in exploitation of stocks and safeguard
ing the specific needs of regions highly dependent on
fishing. This approach also led to a percentage-based
distribution of catches per stock, according to an allo
cation system to remain in force until 1992, which
seems—subject to the system's inherent uncertainties
—to have provided each Member State with a minimum
degree of security concerning the quotas assigned to it
each year.

2.2.2.
As with other activities, it is necessary to
understand fishing's legal, economic, technical and
social context. The very special nature of fishing means
that it is by definition subject to a whole host of
imponderables : weather conditions; fluctuations in the
number of a given species of fish in each age group
(often without scientific explanation); and damage to
the marine environment which is not always under the

No C 223 /31

the result of a political compromise than of biological
concerns . Sadly, this suspicion is borne out by the state
of certain stocks (cod, haddock, etc .).

2.5 . Structural policy

2.5.1 . The overcapacity which still exists within the
Community suggests that structures management has
not been very successful . The ambitious goals which
were set with a view to rationalizing the fisheries sector
and guaranteeing fishermen a fair standard of living
have not been achieved .

2.5.2. Structural policy is one aspect of the CFP
which must receive greater attention in the years to

sector's control .

come .

2.2.3 . It is therefore vitally important to give due
consideration to all factors that can influence potential
catch levels of each species in each area , so as not to
impair the fishing possibilities of the Community's
fleets. The principle of relative stability is also an
important factor in investment decisions .

2.6 . The fishing fleet—Multiannual Guidance Pro

2.2.4.
The Committee therefore basically supports
its retention, albeit with any adjustments that may be
warranted in the light of developments since 1983 .

2.3 . Equality of access

2.3.1 .
Co-existence in fishing areas is a particularly
intractable problem. Free access to Community fishing
grounds for Community fishermen is a basic principle
which should be reaffirmed .

2.3.2.
The derogations to free access within the 12
mile limit laid down in Article 6 of Regulation (EEC)
No 170/83 were the result of long and difficult efforts
at compromise. They have made it possible to exercise
the principle of equal access—without these adjust
ments, this might not have been the case. On the whole,
the sector accepts this principle and the derogations, as
they have also ensured the protection of local Com
munities which have thus been able to carry on their
traditional fishing activities .

2.4 . Shetland box

grammes (MGP)

2.6.1 . Although not entirely satisfactory, the Multi
annual Guidance Programmes (MGP) are essential for
improving the balance between exploitable resources
and fishing capacity. They have helped to provide a
better picture of the various fishing fleets and their
characteristics and potentialities, and this in turn is
boosting their overall effectiveness .
2.6.2.
They have also forced the Member States and
the fishermen themselves to think not just in terms of
renovation but also in terms of fleet capacity .

2.6.3 .
Here too, neglect of the social dimension seems
to have been a major factor in the failure to achieve
the objectives set. Although it is obvious that reduction
of the fleet is bound to affect employment, no provision
has been made for cushioning the social effects.

2.7. Mediterranean fisheries
The Committee endorses the Commission 's intention

to establish a common system for the Member States,

and to draw up an overall policy of cooperation
between Mediterranean States in order to manage the
area 's resources in a rational manner .

2.8 . Community Exclusive Economic Zone

Although the Committee does not oppose

There is no doubt that the establishment of an Exclusive
Economic Zone in the North Atlantic has been vital

retention of the Shetland box, the system seems more

for the CFP. It has helped to win support for the

2.4.1 .
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the socio-economic fabric of the Community's coastal

regions—then no effort must be spared to make the
CFP more effective . The CFP is an essential part of the
Community's marine heritage.

2.9 . Relations with Third Countries

The Community depends on third countries both in
order to meet consumer demand for seafood and for

access to fish stocks. This two-fold dependence, which
has increased over recent years owing to the growth of
the seafood market and the difficulties arising from

dwindling resources, has produced a need for fishing
agreements with third countries, which are assuming
growing importance within the Common Fisheries

3.1.4. The Committee reaffirms its support for the
Commission's efforts to make the CFP more compre
hensive and more consistent, and to create synergy
between its various aspects .
3.1.5 .

The Committee also reiterates the need to

inject a new dynamism into the common market organ
ization, as regards the principles which should govern

Policy .

relations with third countries and trade policy (3).

2.10. Trade policy

3.1.6 . Greater transparency in decision-making is
essential, so that socio-economic interest groups are
aware of all the factors involved. The Commission

2.10.1 .
The Committee is pleased that the Com
mission shares its views (*) on the need for greater
clarity and respect for the principles set by the Com
munity in the matter of trade relations with third
countries . In fact, as the Committee has noted before,
the benefits drawn from certain tariff concessions on

fishery products, resulting from political decisions out
side the sector, extend to Community sectors quite
unconnected with fishing.

should also involve them in the preparation and pro
gress of major international negotiations.
3.1.7.
There is no desire for management of the
various components of the Common Fisheries Policy to
be concentrated exclusively in the hands of the Com
mission, nor would this be desirable. In contrast, the

subsidiarity principle, where each agent assumes its
share of responsibility for achieving the common aim,
allows for broader and more effective involvement of

2.10.2.

The Community market has a deficit in cer

all , a precondition for a successful CFP .

tain products (2). The Committee reaffirms the value of
the principle of Community preference. It is also now
essential to support research programmes on ways of
making better use of surplus or under-exploited EC
production .

3.2. Resource management

3.2.1 .

The main problems facing the Community's

fishermen are the level of resources available to them

3 . Guidelines for the CFP for the period 1993-2002

3.1 .

General comments

3.1.1 . The Committee generally endorses the guide
lines set out in the Commission report.

in Community waters, and their access to third-country
waters .

3.2.2.

The environmental dimension must be further

integrated into the Common Fisheries Policy, particu
larly since it involves the management of living marine
resources, which are highly dependent on environmen
tal factors .

3.1.2 .
It stresses the need to conserve fishery
resources, as enshrined in Community law and the UN

3.2.3 .

Convention on the Law of the Sea .

one would deny that stocks are heavily exploited and
that this is likely to lead to a drop in the catch of the
fishermen concerned, at the expense of both owners
and crews . Resource management is thus absolutely

3.1.3 .

If this vital economic activity is to survive—

Although the current situation of fish stocks

is not due solely to fishing-induced mortality (4), no

and with it the communities which depend on it and

vital .

(! ) OJ No C 339, 31 . 12. 1991 , points 5.1 to 5.2 and 6 to 6.3.2.
(2) Doc. SEC(91 ) 2288 final, p. 11 , point 2.3.4.1 .

(3) OJ No C 339, 31 . 12. 1991 , p. 75.
(4) OJ No C 339, 31 . 12. 1991 , p. 75, points 2.3 to 2.3.2.1 .
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3.2.4. An accurate picture of the level and develop
ment of stocks fished in Community waters is an essen
tial part of any policy commitment to manage fishery

No C 223/33

fixed for each region or sector . New vessels would

not be allowed to start activity if fleet capacity was
exceeded. Capacity could vary with the state of stocks .

resources . The resources allocated to research for

improving information on this should be equal to the
importance of the task.
3.2.5 .
The Committee confirms its position as
regards retention of the TACs and quotas system, albeit
with improvements, alongside the policy of adjusting
fishing capacity in line with the resources available . An
effort must be made to ensure compliance with the
TACs and quotas fixed .

3.2.6.5 .
Regulation in the field of technical conser
vation measures is always very tricky. It should not
put a brake on necessary technological developments .
Technical measures should be simple, easy to monitor,
and must be tested—with the cooperation of the sector
—before they are introduced .

3.2.6.6 . Research should concentrate on greater sel
ectivity, the aim being to offer fishermen more selective

types of gear (2). There might be a temptation, when
3.2.5.1 .
The Committee highlights the fact that the
1991 Commission Report accepts the introduction of
multi-species and multiannual TACs, as recommended

in the Committee's earlier Opinion ( J ). This should
allow more realistic management.
3.2.5.2 .
The Committee recalls, in this respect, that
the concept of multi-species TACs and quotas should
be seen as a factor for greater flexibility, to be achieved
by the introduction of overall TACs and quotas cover
ing several species . The use of multi-species TACs and
quotas should therefore avoid all fishing being stopped
when the quota has been met for one species only.

3.2.6 . Other measures could also be envisaged , such
as regulating :

dealing with stock management, to regulate in detail .
However, the limits of regulation should not be for
gotten :

— monitoring difficulties,
— costs of monitoring at sea ,

— risk of obstacles to technical progress, and of legis
lation being rapidly overtaken by technical
advances .

3.2.6.7. A few simple but effective, albeit imperfect,
measures are preferable to a battery of complicated
measures that are difficult to put into practice and are
not respected by fishermen .

a ) the duration and number of fishing days;

3.2.7. Fishing licences

b) the number, size and engine power of vessels;

3.2.7.1 . Licences should be seen as a means of gaining
knowledge of fishing effort and enforcing the rules .
Fishermen's organizations should be consulted before

c) fishing gear.
3.2.6.1 .
The case could be considered for limiting
the period spent fishing. However, short term lay-ups
could lead to intensive fishing on other days, even

though this may be ill-advised on safety grounds.
3.2.6.2.

Excessive regulation of vessel characteristics

could have undesired effects. In this area too, there is

a danger that vessels will end up being adapted to meet
the specifications laid down in the regulations rather
than the practical requirements of the fishermen them
selves. If this were to happen, the main beneficiary
would certainly not be safety .
3.2.6.3 .

Care must be taken to ensure that Com

a licence system is introduced . The case should be
considered for introducing a licence system in sensitive
areas, where the gravity of the situation so justifies .
3.2.7.2.
Fishery resources are a common asset, and
should not be open to appropriation by the individual .
The Committee rejects the idea of a licence system in
which licences could be the subject of business trans
actions .

3.2.7.3 .

At all events, the introduction of a licence

system should be accompanied by a socio-economic
plan. Once the authorized level of fishing effort and
fishing capacity has been decided, it will be up to the
Member States to administer the licences allocated to
them .

munity rules or criteria for the granting of aid do not
encourage dangerous types of vessel or fishing methods.
3.2.6.4.
National or regional authorities might, as
a further measure, assume a greater role in resource

3.2.8 . Industrial fishing

management. There could, for example, be regional
MGPs, with overall limits on power and tonnage being

The Committee regrets that the Commission report,
focusing on the state of stocks, does not mention indus

(!) OJ No C 339, 31 . 12. 1991 , p. 75, points 2.4 to 2.4.5.1 .

(2) OJ No C 339, 31 . 12. 1991 , p. 75, points 2.5 to 2.5.2.1 .
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trial fishing (for catches not intended for human con
sumption ). This is a pity, since industrial fishing for
fishmeal appears to have a considerable effect on fish
stocks ( 1 ).
3.2.9. Non-professional fishing
Measures are needed to ensure that professional fisher
men do not suffer unfair competition from recreational
fishermen . As resources become scarcer, regulation of
this type of fishing would seem vital .
3.2.10 .

Monitoring

The Committee agrees that the Commission and the
Member States should be provided with effective means

of monitoring, covering all aspects of the CFP (2). Early
introduction of monitors from other Member States

into national monitoring teams, following the example
set in other sectors , should be encouraged .

3.3 .

Structures

3.3.1 .
Structural policy is also one way of managing
resources . Adjustment of EC fleet capacity to available
resources is the first plank of management policy, and
should be a priority concern . The sooner a move is
made towards restoring balance, the more the sector
will benefit from the renewal of stocks . Adjustment of
fishing effort and fleet capacity should form part of an
overall plan that inter alia should take full account of
the social aspects—something the Commission report
fails to do .
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management, coupled with structural measures, could
help improve the stability of the sector.
3.3.4 .

The Committee reaffirms the need to tailor

the reduction of the Community fleet (estimated by
the Gulland Report at an average of 40% for the
Community fishing industries taken together) to spec
ific conditions. Reductions must be preceded by detailed
examination of each fleet and its fishing possibilities.

3.4. Social policy
3.4.1 .
The Committee reiterates its conviction that
the failure of the CFP to take account of the social

dimension represents a serious shortcoming (3). The
measures pinpointed in the 1991 Commission Report (4)
(adjustment of fishing effort to the available resources,
guaranteeing stable and rational exploitation) will not
be feasible without proper social measures . The Com
mittee reiterates the social policy demands made in its
earlier Opinions .
3.4.2.
With an eye on greater economic and social
cohesion, the Committee welcomes the creation, in the
context of structural policies and the reform of the

structural funds to help regions particularly dependent
on fishing, of a new objective 6 category designed to
facilitate restructuring and cushion its economic and
social impact.
3.4.3 .

Training and communication

3.4.3.1 .
Resource management is a key part of fishe
ries policy. The time is long since past when the sector
could do without it. It is particularly important to
ensure that :

3.3.2 .

As regards aid, account must also be taken of

the efforts made by some Member States to respect
their Multiannual Guidance Programmes (MGPs).

— future fishermen are apprised of the situation .
Appropriate training and the use of course modules ,
with the emphasis on audiovisual techniques, are
essential ,

3.3.3 .
More than other management measures
(which are always liable to need adapting to changes
in fishing techniques, or may be difficult to monitor),
monitoring of fleet development would seem to be the
most effective measure and the one best geared to
guaranteeing the survival of fishing activities .
3.3.3.1 .
Even if the criteria (engine power, tonnage)
for the MGPs are incomplete, the MGP system could,
if respected ( as is not yet the case in some Member
States), yield acceptable results .

3.3.3.2.

A balanced package of measures for resource

( 1 ) OJ No C 339, 31 . 12. 1991 , p. 75 , points 2.6 to 2.6.2.1 .

(2) OJ No C 339, 31 . 12. 1991 , p. 75, points 2.7 to 2.7.4.1 .

— future managers must be sufficiently well-informed
to understand the Community's management
policy,
— current managerial staff and skippers must also be
adequately informed . The Commission should have
a communications policy to justify the decisions
taken , foster an awareness of the problems , and
promote initiatives and debates .
3.4.3.2.
Given the high risks peculiar to the sector,
entry into the profession should be subject to minimum
compulsory training. This should cover safety , aware
ness of the dangers of the marine environment, use of

(3) OJ No C 339, 31 . 12. 1991 , p . 75 .
(4) Doc . SEC(91 ) 2288 final .
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safety equipment, and first-aid . The training could be
supplemented by further course modules .
3.4.3.3 .

The Committee recalls the comments con

tained in its Opinion ESC 126/92 on minimum health
and safety requirements on board vessels .
3.4.4. Social support measures

3.4.4.1 .
Fleet reduction is bound to have an impact
on employment . As the Commission acknowledges,
future fleet capacity reduction will be more pro
nounced , and may be on a drastic scale in some areas .

3.4.4.2 . In earlier Opinions, the Committee emphasi
zed the need for social support measures to accompany
restructuring of the sector and fleet capacity reduction .
The Commission proposed a series of such measures in
Regulation (EEC) No 4028/86, but these were unfortu
nately not adopted at the time by the Council .
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3.5 . Fishing agreements with third countries
3.5.1 . Fishing agreements have enabled the Com
munity to mitigate its chronic deficit in marine products
and to preserve the traditional fishing activities of Com
munity fleets . The Community has , in this way, basi
cally maintained the delicate balances on the internal
market and provided a certain degree of essential stab
ility in fishermen's incomes .

3.5.2. The 'first generation' agreements should thus
be given priority wherever possible, in the interests of
both employment and EC market supply, particularly at
a time when the sector is experiencing severe difficulties .
3.5.3 .
Secondly, in keeping with the spirit of the new
UN Convention on the Law of the Sea, the Community
must take care that agreements with third countries,
particularly the 'second generation' agreements, are
capable of fostering economic and social development
for the fishing and general populations of the countries
concerned .

3.6 . Financing

The Committee agrees that financial measures to tackle
3.4.4.3 .
The Committee's view is that the Com
mission and the Member States must resolve these

problems and take the appropriate measures to cushion
their effect .

the problems faced by the CFP must be on a par with
its declared objectives, in order to lend it the impetus
—from both the internal and external points of view
—demanded by current events .

Done at Brussels, 27 May 1992 .
The Chairman

of the Economic and Social Committee
Michael GEUENICH
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Opinion on the Commission communication on 'New Challenges for Maritime Industries '
(92/C 223/ 13)

On 17 December 1991 the Economic and Social Committee decided, under the third paragraph
of Article 20 of its Rules of Procedure, to draw up an Opinion on the abovementioned
communication .

The Section for Industry, Commerce, Crafts and Services, which was responsible for preparing
the Committee's work on the subject, adopted its Opinion on 6 May 1992. The Rapporteur
was Mr Arena .

At its 297th Plenary Session (meeting of 26 May 1992) the Economic and Social Committee
unanimously adopted the following Opinion .

1 . Introduction

This Opinion should be regarded as supplementing the
Committee's earlier Opinion ( !) on the Commission's
Communication 'Industrial policy in an open and com

sharpen their competitive edge. The setting-up of a
debating chamber with the task of helping to frame the
types of measures required and enabling the various
parties concerned to contribute their experiences and
suggestions is also to be applauded .

petitive environment'.

1.1 .
On several occasions in recent years the Com
mittee has focused attention on maritime issues (2). Here
cooperation with the Commission has proved construc
tive and produced good results. The Committee regrets
the Commission's failure to ask specifically for its
advice at a stage when an issue of such vital economic
and social importance as the 'New Challenges for Mari
time Industries' was already being studied in depth .
1.1.1 .

This Opinion is intended to be the Com

2.2.

On the other hand, the Commission document

would not seem to highlight sufficiently the many social
implications that are inevitable . This omission is also
reflected in the membership of the Forum's working
groups . Further, the Committee has some doubts as to

the key factors indicated for the purpose of boosting
the competitiveness of the various sectors—in particular
those vulnerable to international competition—and the
corresponding areas of action proposed.

mittee's contribution to the work of the Maritime

Industries Forum instigated by the Commission , which
will continue up to next October.

2.

General comments

2.1 .

The Committee welcomes the Commission 's

initiative, which seeks, while reiterating the importance
of the ' maritime dimension' in the context of the pro
posed industrial policy , to frame a strategy to halt the
decline of the Community's maritime industries and

H OJ No C 40, 17. 2. 1992.

(2) Progress towards a common transport policy—maritime
transport—OJ No C 207, 18 . 8 . 1986 . Minimum requirements
for vessels entering or leaving Community ports carrying
packages of dangerous or polluting goods—OJ No C 329,
30. 12 . 1989 . Aid to shipbuilding—OJ No C 68 , 16. 3 . 1987.
Aid to shipbuilding—OJ No C 332, 31 . 12. 1990. Common
Fisheries Policy—OJ No C 339, 31 . 12. 1991 . Positive
measures for maritime transport—OJ No C 56, 7. 3 . 1990 .
Application of Article 85(3 ) of the Treaty to certain categories
of agreements, decisions and concerted practices between
shipping companies—OJ No C 69, 18 . 3 . 1991 .

2.3 . For the first time an overall approach is taken
to the relaunch of the Community's maritime economy.
For too long, the industry's various sub-sectors have
been dominated by defensive positions which have ham
pered decisive action to sharpen their international
competitiveness, let alone enhance the wider economy.

2.4.
Though interests clearly do not always coincide,
the interdependence and potential pooling of effort
among the maritime industries must be highlighted . A
large EC fleet obviously guarantees an internal market
for shipbuilding and repair yards as well as for suppliers
of components . Historically, no country has developed
maritime industries without relying on its national ship
ping sector as main customer; the same holds good for
off-shore activities . Similarly shipping must be able to
draw on an extensive range of highly skilled financial,
insurance, legal and brokerage services . Lastly, the pro
fessionalism of those employed in the Community mari
time sector is an asset which must be carefully preserved
since it ultimately advantages other land-based and port
activities .
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2.5. The persistence of the worldwide recession
afflicting the maritime economy, combined with press
ure from a competition policy conceived virtually
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witness of the decline of its fleet—which, as mentioned

above, is the main catalyst of the many and varied
interests revolving round sea transport.

exclusively in terms of the internal market, has caused
the maritime industries within the EC to ' withdraw

into their shells'. The stringent restructuring process
undertaken by the Member States has undoubtedly
reduced production unit costs but also swept away
hundreds of thousands of jobs .

2.6 .
Today we are at last becoming aware of the
sharp decline in the influence exercised by the EC

2.8.1.1 .
This is more true today than ever before, as
we move towards the single market—with its physical,
legislative and service infrastructure—and the new
prospects of trade with the markets of Eastern Europe.
The internationalization of markets (and in particular
the rapid expansion and consolidation of the other two
main areas : the Pacific Rim and North/South America)
will have a significant impact on the transport system,
both in organizational terms and as regards technologi
cal innovation .

maritime industries as a whole, both on the inter

national front and in terms of the Community's own
requirements, causing concern on strategic as well as
economic grounds .

2.8.1.2.

In addition, the scaling-down of investment

in new ships from the mid-70s and virtually throughout
the 80s is currently making it imperative to modernize
the world fleet (EC vessels are generally older than
average)—a vast process which has already been set in
motion .

2.7 .
The many and various causes of this steadily
dwindling competitiveness primarily affect two sectors
—shipping and shipbuilding—which operate directly
on international markets . It is not just a matter of
the technological and qualitative advances achieved by
certain competitors . The Member States ' shipping fleets
—which are already burdened by higher tax, social and

2.8.2. The competitiveness of Community ship
owners, operating as they do on an international market
as described above, is seriously undermined by con
straints and regulations since these are not applied, as
they should be, by all countries .

administrative costs—also have to contend with the

widespread protectionist measures (e.g. reservation of
cargoes) and unfair practices to which the fleets of quite
a few non-EC countries resort. EC shipyards have been
hit not only by the lower labour costs and working
conditions prevalent in countries such as Korea—
which are inconceivable in the Community—but by
more or less surreptitious yet highly effective systems
of aid, as borne out by the still unresolved negotiations
of the Organization for Economic Cooperation and
Development ( OECD ) on the dismantling of mechan
isms which distort the shipbuilding market.

2.7.1 . Japan has developed a distinctive maritime
policy—a modern national fleet, entirely built in
Japanese shipyards (supplemented by Japanese con
trolled vessels under other flags also built in other, even
cheaper countries) and serving a closely integrated,
export-oriented economy in which all synergies are
exploited. Furthermore, there is now a prevalent belief
that the 'Japanese system' has undermined the trust on
which free trade is founded .

2.8.2.1 . Hence the dramatic fall in the tonnage of
the Community fleet (and thus in the number of Com
munity seamen), and the ploy of recourse to 'secondary
registers' which distort competition within the Com
munity .

2.8.3 . Shipowners' operating costs must be reduced
with the aid of a pragmatic approach which does not
damage working conditions, most importantly safety.
Here the Committee's earlier suggestions should serve
as basis for this new Community policy (*).
2.8.4. The Commission's proposals to date seem
inadequate. Shipowners ' expectations are based on the
adoption of a complete package of measures (tax, finan
cial, nationality of crew , pay, working conditions, etc .)
which will also make the EUROS registry proposed by
the Commission genuinely attractive, and thus competi
tive. The Committee therefore urges the Commission
to press ahead with this work .
2.8.4.1 .

At the same time effective instruments,

drawing on Community and other funds, should be
2.8 . The Community fleet

2.8.1 . The European Communities, as the world's
largest trading power, cannot continue to be an idle

( J ) ESC Opinion on Positive Measures for Maritime Trans
port—OJ No C 56, 7. 3 . 1990.
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introduced with a view to modernizing the EC fleet and
scrapping obsolescent vessels .

2.9. The shipbuilding and equipment industries

2.9.1 .
A strong EC fleet is a sine qua non for the
future of an internationally viable Community ship
building industry. Over the past fifteen years the ship
building industry has undertaken a major drive to cut
back and restructure its production capacity. Regardless
of the resulting productivity gains and greater concen
tration on shipbuilding with a higher technological
content, EC shipyards are still unable to survive on the
market unless they receive adequate public support.
This will apply until such time as their main competi
tors (notably Japan and Korea) dismantle their aids
systems (here the abovementioned OECD negotiations
instigated by the US are highly relevant) and concur
rently the effects of the indispensable process of inte
gration among national shipyards start to bear fruit.

2.9.1.1 . It follows from this that the European Com
munity cannot at present rely solely on competition
policy, but must develop a positive industrial policy to
assist its shipbuilding industry .

2.9.4.
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However, it would seem narrow and mis

guided—as borne out in the Commission's Communi
cation—to place trust in the relative advantage that the
Community would enjoy over its competitors in more
sophisticated shipbuilding products and consequently
see the EC's strong hand in terms of greater concen
tration on highly advanced technologies ( important as
that may be) which the world's largest producer can
certainly offer too .

2.9.5 . From the industrial angle, Community ship
yards and ancillary activities must cease to be so frag
mented and strive for the economies of scale which are

one of the strongpoints of their Asian competitors. It
is therefore more important than ever to encourage
cooperation between Community undertakings. Only
in the past few years, interesting joint schemes have
been set in motion in such areas as research and devel

opment (R8cD), design, purchasing, environmental pro
tection and marine engine manufacture.

2.9.6.

The Community must also take more forceful

action to obtain, in conjunction with the stage-by-stage
dismantling of all forms of aid, voluntary restraints on
production from the major Asian shipbuilders to pre
vent a recurrence of the dreaded imbalance of supply
and demand and, in the last resort, discourage surplus
cargo capacity which would push down freight rates .
With this particular aim in mind , modernization of the

2.9.1.2.
Inside the Community, principles of trans
parency and degression are applied to shipbuilding sub
sidies . The Commission should advocate these prin
ciples with equal vigour in a global context.

world fleet should go hand in hand with the scrapping
of decrepit vessels, starting with those which are sub
standard, on account of the obvious implications for
occupational safety and protection of the marine
environment .

2.9.2. EC shipyards can certainly not be accused of
having contributed to the over-production of ships since
their shipbuilding capacity ( and in particular their
workforces) has been cut by around 60 % since 1975
so that today it is about one-fifth of the world total .
The Community, via its directives, has invariably made
the granting of aids subject to stringent controls over
production capacity. Further, this policy does not seem
to have biased the choices of the Community shipping
sector, which has purchased over half its requirements
from non-EC shipyards.

2.9.3 .
Conversely, with the upsurge in world demand
for ships, the Committee is perturbed by the renewed
expansionist drive, especially on the part of the ship
yards of Japan (already in a position to meet around
50 % of world demand) and Korea (over 15 % ), with
the dangers—for EC shipowners—of a monopolization
of supply.

2.9.7. The supply of components is another prerequi
site for a competitive shipbuilding industry, since prod
ucts purchased from outside shipyards account for over
50 % of ship costs . Perhaps the main problem,
especially in view of lower production volumes, is the
wide variety of suppliers of ancillary components ( in
terms of both size and specialization ), many of which
sell only a small proportion of their production to
the shipping sector. Standardization of parts , especially
those required to comply with specific safety require
ments, also poses many problems.

2.9.8 . A jointly agreed definition of future maritime
transport requirements is thus one of the basic com
ponents of a common strategy for not only shipping
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and shipyards but also the numerous, disparate
enterprises ( mostly of small or medium size) of the
equipment industry. Knowledge of trends is no less
important for the technologies pertaining to protection

the framing and financing of specific projects) of an
integrated operational system combining prevention,
penalties and cleaning-up measures (on-board surveil
lance and emergency equipment, specific port instal

of the marine environment and utilization of its

lations and amenities , etc.).

resources .

2.10. Protection of the marine environment

2.11 . Marine resources and marine research industry
2.10.1 . In recent years the social demand for greater
environment protection has become far more urgent
and a practical response must be forthcoming, particu
larly from national and international institutions .
Though most marine pollution is land-based in origin
( industrial and municipal plants , chemicals used in
farming, etc .), accidental or systematic ship discharges
of oil or toxic substances cause great public anxiety.
2.10.2.

2.11.1 . Exploitation of marine resources (energy,
mineral, biological etc.) calls for a resolutely rational
approach, bearing constantly in mind the potential
impact of human activities on the fragile balance of the
marine environment and rising above possible conflicts
of interest (exploitation versus conservation).

The increase in oil tanker transport, the

increasing obsolescence of much of the world fleet (over

85 % of tankers above 150 000 tonnes currently in
service were built before 1980, i.e. before the introduc

tion of rules making segregation of ballast compulsory)
and the significant number of sub-standard ships (a
phenomenon which casts doubts on the effectiveness of
ship registers) are among the main factors that have
made the seas surrounding Europe—a major consumer
of energy raw materials—into high risk zones through
the discharge of oil and a variety of chemical products
intended for, or resulting from, a wide range of indus
trial processes .
2.10.3 .
Many different aspects (legislative, adminis
trative, technical , economic, insurance, etc .) have to be
considered and anti-pollution programmes are still at
the 'first generation ' stage despite the discovery of
significant possibilities for improvement, due especially
to scientific and technological progress in telecommuni
cations , monitoring, marine equipment, etc.

2.10.3.1 .
The global and international dimension of
protection of the marine environment clearly highlights
the problem of just how efficient cooperation on a very
broad scale actually proves . Often points of weakness
have been evident . This explains , for instance, the
United States ' adoption in 1990 of the Oil Pollution Act
( making double hulls compulsory for tankers built after
June 1990 sailing in North American waters), a measure
which has inevitably influenced the new standards of
the International Maritime Organization ( IMO )
recently agreed on, which are to come into force in July
1996 as regards new ships and in July 1995 as regards
more stringent controls in respect of ships already in
use .

2.10.4.
The Community and the Member States must
strive for more stringent application of these rules to
protect the marine environment and ensure navigational
safety in conjunction with the introduction (including

2.11.2. The plight of the EC fisheries industry is
the most obvious illustration of the difficulty—albeit
necessity—of reconciling the development of off-shore
industry with the management of natural resources .
Increasingly sophisticated techniques for locating fish
shoals , improvement in ship performance and more
efficient catch methods are at the roots of the serious

problem of overcatching, regardless of Community
attempts to frame a policy on the management of fishing
stocks .

2.11.3 . The fisheries sector would seem in urgent
need of a restructuring process designed to reduce the
overall capacity of the existing EC fleet, accompanied
by the renewal of certain national fleets as part of a
' scrap and build' drive . The development of aquaculture
and improvement of land-based fisheries infrastructure
are potential measures to accompany the rationalization
process, for which adequate funding and structural
measures will have to be earmarked , bearing in mind the
particular socio-economic vulnerability of the fishery
sector, especially in certain regions of the Community.

2.11.4.

On marine research, EC interest in science

and technology is currently confined in practice (except
in the oil sector) to improving scientific knowledge of
the marine environment. One effective way of attracting
industry's attention is undoubtedly a multidisciplinary
Community policy encompassing research programmes
designed to develop specific technologies (other than
off-shore oil exploration technologies, useful as these
are) for the management and rational use of resources .

2.11.5 .

Possible short and medium-term outlets of

industrial interest include oceanographic research
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equipment (involving military technologies) and relo
cation of industry or services (e.g. energy production,
storage of energy and other resources, waste inciner
ation, etc .) to off-shore or coastal sites.
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industries, focusing on innovative yet economic and
safe production processes and products. The research
drive needed to provide these industries with advanced
know-how presupposes :
— action to awaken interest and achieve closer coordi

nation among Community research bodies and pro
grammes ,

2.12 . Port network

— the framing of a specific programming and financial
strategy guaranteeing wide-ranging, sustained
activity and encompassing the pre-commercializa
tion stage and not just basic research .

2.12.1 .

For some time the introduction of electronics,
computerization, etc. has radically transformed man

agement of ports and maritime traffic, though to a far
lesser degree than in the air transport sector. Particu
larly in the past few years significant advances have
been made in the development of systems (VTS—Vessel
Traffic Systems) for controlling vessel traffic in specific
(sometimes congested) waters where accidents are most
likely to occur .

2.12.2.
For the sake of safety and efficiency—and
consequently transport quality—steps should be taken
on a broader basis to speed up the introduction of
operational standards, rules and procedures applicable
to all ports (currently managed under very different
legal and other arrangements). In addition, the wide
gap that commonly exists between port facilities in the
Mediterranean and Northern Europe would be nar
rowed. A balanced port network would have decided
advantages, e.g. in terms of intermodality (fewer
expensive 'on- and off-loading' costs, easier link-ups
with road, rail and inland waterway communications)
and relief of congestion in certain areas . Here the devel
opment of coastal shipping could play a part. Obviously
this presupposes appropriate legislative and infrastruc
tural measures—for which adequate Community and
other financial provision would have to be made—to
ensure swift and economic movement of goods .

2.12.3 . To promote safety in terms of environmental
protection—a phenomenon which is exacerbated by the
vast size of modern ships—installations such as tanker
cleaning and gasfreeing plants need to be backed by
port and anchorage monitoring services combined with
more stringent enforcement of deterrent measures and
penalties vis-a-vis offenders.

2.13 . Research and development

2.13.1 . With good reason the Commission's Com
munication mentions technological development as one

of the key factors in promoting and maintaining the
desired competitiveness of the Community's maritime

2.13.2 .

The

Communication 's

reference

to

the

Japanese Government's annual investment of approxi
mately ECU 300 million in ocean technology R&D
programmes—substantially more than the estimated

amount for the entire EC—is of significant interest.

2.14. The human factor

Of particular importance is the need specifically to
address the human factor in the safe and efficient oper
ation of ships . Since the human factor is involved in
80 % of accidents at sea, the key principle that has to
be adopted is that safe operation of ships by fully
trained crews is also the most efficient way to operate
ships . To this end, the social regulations in Port State
controls should be developed and include training,
especially with regard to safety procedures and multi
lingual crews . Savings in operating costs should be first
of all pursued by taking advantage of technical advances
and lower interest rates and not merely by the use of
low cost labour from third world countries . It is necess

ary for the Community to take measures to attract
recruits to seafaring and also to give ship captains the
legal protection they need to ensure the safety of their
ships .

3 . Conclusions

3.1 .

The Commission Communication has laid the

foundations for a highly ambitious venture, bearing in
mind the boost an effective maritime system could give
to the competitiveness of the Community's economy .
However, this document seems deficient as regards
practical definition of the challenges facing the EC
maritime industries and identification of the most suit
able measures to tackle them .
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3.2.

The work of the Forum—understandably

already exposed to a wide variety of pressures—should
be centred on clear-cut, realistic objectives in view of
the huge scale and complexity of the matter under
discussion. This must include a proper evaluation of the
human factor in safe and efficient shipboard operation.

3.3 . In the Committee's opinion, it is vital, first and
foremost, that an in-depth assessment of the efficiency
and competitiveness of each industry (especially those
operating on the international market) should be made.
3.4. Equal attention should then be given to setting
priorities for action—with all their legal and cost impli
cations , along with an indication of who will have to
shoulder the costs—without losing sight of the desired
harmonious development of the various industries.
Clearly each will have to choose the approach that
seems most appropriate from various angles
(Community/national, greater/lesser inter-sectoral
coordination , etc.). Lastly, the Community's negotiat
ing efforts within international bodies must be effec
tively stepped up to curb any distortion of competition.

3.5.1 .
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It is for that reason that it is necessary in

present circumstances that competition policy must be
supplemented by a policy or policies specifically direct
ed at assisting the EC's shipping and shipbuilding indus
tries .

3.6 .
The concept of 'subsidiarity' must also be clari
fied in respect of the position of the Community and
the Member States . While a 'welfare mentality' is to be
rejected, there is every justification for an industrial
policy accompanied by coordination and financing
measures designed to support operators during the busi
ness consolidation and reactivation phase, fostering a
climate of ever-closer cooperation between the different
sectors and within each individual sector .

3.7.
Today a total shift in attitude is needed in sectors
which for far too long have been hamstrung by a
recession which has caused the loss of hundreds of

thousands of jobs (primarily in the least developed
regions of the Community), triggering a significant
increase in the average age of the workforce and the
exodus of the most qualified young workers to 'growth'
industries . The Commission 's Communication does not

3.5 .
Once again the Committee [see the ESC Opinion
on the Commission 's Communication 'Industrial Policy

in an open and competitive environment' ( x)] highlights
the need for a clear demarcation line between general
strategy and economic instruments, with particular ref
erence to competition . If the future of the Community's
maritime economy is to hinge on the competitiveness
of the firms involved, the measures within the Com

munity's area of responsibility, as described by the
Commission, seem insufficient in the short or medium

term to equip firms themselves to compete on equal
terms on markets where free competition rules are
frequently flouted .
(!) OJ No C 40, 17. 2. 1992.

take sufficient account of this 'social dimension '—apart
from the essential vocational training schemes seeking
to rectify the increasing shortage of EC seamen—
despite the fact that this dimension must be one of the
key objectives of an ' assault' strategy for the Com
munity's maritime industries .
3.8 .
A social dimension also implies job security
and protection of the marine environment—problems
which perhaps relate more to culture and occupational
skills than to technology. Without a return to, and
stringent compliance with, satisfactory ship and port
operational safety standards, the threat to Europe's
coastline (along with its economic activities, historic
heritage and natural assets) could increase dramatically,
as would the costs of remedying the damage inflicted.

Done at Brussels, 26 May 1992.
The Chairman

of the Economic and Social Committee
Michael GEUENICH
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Opinion on :

— the proposal for a Council Regulation (EEC) on the Statute for a European Cooperative
Society, and

— the proposal for a Council Directive complementing the Statute for a European Cooperat

ive Society with regard to the Involvement of Employees (*)
(92/C 223/ 14)

On 26 March 1992 the Council decided to consult the Economic and Social Committee,

under Articles 100 A and 54 of the Treaty establishing the European Economic Community,
on the abovementioned proposals.

The Section for Industry, Commerce, Crafts and Services, which was responsible for preparing
the Committee's work on the subject, adopted its Opinion on 6 May 1992. The Rapporteur
was Mr Ramaekers .

At its 297th Plenary Session (meeting of 26 May 1992) the Economic and Social Committee
adopted the following Opinion by a majority, with 9 votes against and 9 abstentions.

I. The Committee approves the proposal for a regu
lation, subject to the following comments :
1.

dition for social cohesion and essential to the success
of the internal market itself.

Introduction

1.1 . With this proposal for a Council Regulation on
the Statute for a European Cooperative Society (So
cietas Cooperativei Europaea—SCE), the European
Institutions are working along two lines : towards giv
ing tangible form to the interest they have shown in
this sector of the economy and recognizing the specific
needs of cooperative societies.
1.2.

After a number of resolutions passed by the

European Parliament (the 1982 Mihr Report/the 1987
Avgerinos Report) and Opinions issued recently by the
Economic

and

1.4. With their specific and optional statute, these
societies will be in a position to make a major contri
bution to developing a 'Citizen's Europe': a precon

Social

Committee

[Opinion

of

28 September 1989 (2) on the contribution of the cooper
ative sector to regional development; Opinion of
28 March 1990 (3) on the Proposed Regulation setting
out the Statute for the European Cooperative Society
in which the Committee highlighted the need to set up

an optional or alternative European legal framework
for cooperatives; Opinion of 19 September 1990 (4)
which called for a number of points regarding the
Statute for a future European Cooperative Society], this
Commission document has highlighted most positively

1.5 .
The Committee considers it absolutely essential
that the three regulations on the statutes for a European
association, a European mutual society and a European
cooperative be examined and adopted simultaneously.

1.6 . It urges maintenance of the 'gangways' prin
ciple, which it also considers essential, i.e. the possibility
of setting up one of these three European entities
through a national association, mutual society or coop
erative .

1.7.
To take account of the evolutionary nature of
the matters dealt with by the regulation, the Committee
would like it to include a flexible revision clause

enabling, for instance, the exhaustive annexes to be
modified .

1.8 .
Moreover, because of the frequent referrals the
draft Regulation makes to Member States' legislation,
the Committee urges the Commission to continue its
comparative studies into the different national laws.

the importance of the cooperative sector within the
European economic market.
2 . Position of the Economic and Social Committee

1.3 . Thus, apart from their importance in social
terms, cooperatives have a turnover which amounts

to ECU 370 billion and 63 million members in the
Community .

( i ) OJ No C 99, 21 . 4. 1992, pp . 17-37 .
(2) OJ No C 298 , 27. 11 . 1989, p. 59.

(3) OJ No C 124, 21 . 5. 1990, p. 34.
(4) OJ No C 332, 31 . 12. 1990, p. 81 .

2.1 .

The Committee's position on the SCE Statute

was explained in detail in its Opinion of 19 September
1990.

2.2.

This Opinion (adopted with no votes against

and three abstentions) made six recommendations

regarding European cooperatives; it would seem useful
to reiterate these recommendations .
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2.2.1 . Establishment of an optional, alternative spec
ific legal instrument. This instrument will also take
account of the specific nature of enterprises in the
cooperative/mutual/non-profit sector.

2.2.2. Establishment of financing techniques for con
solidating or boosting the capital of such enterprises .
2.2.3 . Compliance with the 'one person, one vote'
principle, adaptable for legal persons .
2.2.4. Provisions , in the event of liquidation , for
the distribution of assets to bodies pursuing similar
objectives.
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— avoid the danger of derealization and the risk
of creating unfair competition between SCEs and
national cooperatives,
— provide the most European solution possible, and
constitute a workable transfrontier legal instrument.
3.2.2.

The Commission should also look into the

extent to which the freedom of movement for capital
and services achieved to date allows all cooperatives
access to the various types of financing available in the
Community.

3.3 .

The

Committee

welcomes

the

fact

that

Accessibility of the statute to legal and natural

Article 22 ( 1 ) maintains the principle of 'one person one
vote'—the symbol of cooperative democracy.

2.2.6.
The possibility of establishing a European
company of this type by merger, setting-up a subsidiary,
conversion of a national company or from scratch.

3.3.1 .
As regards the rules allowing members to have
more than one vote [Article 22 (2)], the Committee
proposes that this 'may' (not 'must') depend on the
extent to which the member concerned takes part in

2.2.5 .
persons .

the SCE 's activities .

3 . Comments made by the Committee incorporated
into the draft Council Regulation
3.1 .
The first recommendation has quite clearly been
incorporated in the text of SCE Statute, more precisely
in a number of recitals ( i.e. 2, 4, 5 , 12 and 17). The

Council recommends that cooperatives be provided
with adequate legal instruments capable of facilitating
the development of their transnational business. This
optional instrument of transfrontier cooperation is to
help respond to the specific needs of cooperatives,
which the arrangements for European Economic Inter
est Grouping (EEIG ) and the European Company (SE)
are not fully able to do .
3.2. The following three articles define how capital
is made up :

— Article 49 stipulates that the Statute can provide for
shares whose holders are to have no voting rights,
but who may be given special advantages,

3.4 .
The Committee believes that the distribution of
net assets must be carried out on the basis of the

'disinterested' principle, i.e. distribution to other SCEs,
to national cooperatives and to other organizations
whose aim is to support and promote cooperative
societies .

3.4.1 .
However, exceptions to this principle could be
stipulated in two distinct cases : 1 ) the constitution
provides for a different kind of distribution; 2) the
governing body proposes a different type of distri
bution, as long as this is supported by a two-thirds
majority vote in a general meeting.

3.5 . Ways of setting up an SCE
3.5.1 .

For a number of reasons, the Committee is

surprised that Article 9 makes no mention of natural
persons being founding members of SCEs :

— Article 50 authorizes founders to write ' non-user

investor members' into their statutory provisions .
This is for cases where there are voting shares

accessible to persons who do not expect to use
the SCE 's services; the rules may lay down special

provisions for their benefit as regards distribution
of surpluses,

— and finally Article 51 , regarding which the Com
mittee would like to submit two proposals to the
Commission :

3.2.1 .

The Commission should think about putting

together a funding system which responds to the follow
ing two requirements :

3.5.1.1 .
Firstly, the ESC pointed out in its Opinion of
19 September 1990 (point 3.3 et seq.) that the European
company as a legal instrument of trans-frontier cooper
ation was not suitable for the three types of 'economie
sociale' enterprise. One of the reasons for this was that

the European company is not accessible to natural
persons, which meant that they could not be organized
on a Community-wide basis, in particular in frontier
areas .

Consequently, the ESC requested that future statutes
for cooperatives, mutual associations and non-profit
bodies be accessible both to natural and legal persons .
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3.5.1.2. Secondly, Commissioner Cardoso e Cunha,
responsible for 'Economie Sociale', declared in his Com
munication to the Commission in September 1991 that
the aim was to facilitate cooperatives', mutual associ
ations' and the non-profit bodies' access to the benefits
of the single market and in addition, to contribute to
completion of a citizen's Europe by allowing natural
persons to set up cooperatives, mutual associations and
non-profit bodies with a European Statute.
3.5.1.3 . Thirdly, natural persons could no longer
form an SCE, while the statutes of the European Associ
ation did offer this possibility (Article 3) if there were
a minimum of 21 natural persons from two Member
States .

It would be desirable if cooperatives, mutuals and non
profit companies were to be treated alike, and their
treatment aligned on the most attractive scheme, i.e.
that of the European Association .

3.5.1.4. Fourthly, previous versions of the SCE stat
utes did provide natural persons with this opportunity .
3.5.2.
The categories of legal persons who may set
up an SCE are now strictly laid down in Article 9.

To form an SCE, legal entities must meet the following
conditions :

— there must be a minimum of two,

States cooperatives can only carry out their activity
if they are legally set up as cooperatives, while still
being authorized a) to acquire interests in other
types of companies such as public or private limited
companies and b) to include this type of company
in their groups, in other Member States ( such as
Belgium, France, Italy and Luxembourg) cooperat
ives can choose their legal form which does not
necessarily have to be one of the cooperative society.
Note that in Denmark there is no legal form specifi
cally for cooperatives—cooperatives can carry out
their activity under other legal forms stipulated by

company law ( 1).
In the insurance sector, national legislation (on the
cooperative and mutual association sectors) allows
companies to be set up as cooperatives and mutual
associations (Belgium, Italy, Luxembourg, Great
Britain, Spain) or only as mutual associations (Den
mark, Germany, France, Netherlands, Greece and
Portugal). Irish firms must adopt as their legal form :
incorporated companies limited by shares or
guarantee or unlimited.

Companies which are members of the Association
of European Cooperative Insurers have adopted
various legal forms (cooperative society , mutual
association , public limited company) varying
according to historical, economic and social circum
stances. (There was a time in Belgium for example
when an insurance company could not take the legal
form of a cooperative .)
The common feature is their support for cooperative
objectives and principles .

— their registered offices and central administration
must be located in two or more Member States of

the Community ,

— they must come under the description set out in the
annex to this regulation .

3.5.2.1 . On reading this annex, one thing is immedi
ately clear : legal entities mentioned in Article 9 vary
from Member State to Member State. Why is it that
definitions vary from Member State to Member State?
3.5.2.2.

b) Legal : The example of the European Company .
Thus the European company can, at least by setting
up a joint subsidiary, be formed by any civil law or
commercial company, including cooperative societi
es, and by other legal entities coming under public
or private law .
In view of the ideas set out above as regards the
founding members of SCEs, the Committee rec
ommends that both natural persons and legal per

What are the reasons which led one or

another type of company being accepted, depending on

sons governed by public or private law be able to

the Member State ?

3.5.2.3 . The solution which has been adopted is all
the more surprising since the principle of 'gangways'
was vehemently advocated by DG XXIII and Com
missioner Cardoso e Cunha saw no legal obstacle to
this very same principle. What are these 'gangways'?
They allow cooperatives, mutual associations and non

profit bodies undifferentiated access to the Statute of
European Cooperative Society, European Association
or European Mutual Society .
3.5.2.4.
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set up a European cooperative.
3.6 .

The Committee recommends that SCEs have

access to the same arrangements for their formation as
do SEs (European Companies) i.e. by conversion, by
merger or from scratch .

3.6.1 . Why depart from the SE Statute when it is
already the basis of so many other provisions in the
SCE Statute ?

This move was justified for a number of

reasons :

a) Practical : activity within the cooperative sector is
not exclusively linked to the legal nature of cooper
ative societies. Thus although in some Member

(*) ESC General Secretariat, Cooperatives, mutual associations
and non-profit bodies in the European Community, EC Publi
cations Office 1986 , pp. 21-24.
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3.6.2 . However the SCE is set up, the Committee
wishes to avoid a situation where the Statute could give
asylum to fictitious SCEs; for this reason the Committee
recommends that all SCEs be able to demonstrate their

intention to carry out genuine and effective cross-border
activities .
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Article 9

4.3 . Given the argument set out in points 3.5.1 , 3.5.2
and 3.6.3 , the Committee suggests first of all that
Article 9 ( 1 ) be reworded as follows :

'An SCE may be formed by five or more natural
persons resident in two or more different Member

3.6.3 .
Here, the Committee would reiterate the con
ditions set out in Article 9 (2), in the event of an SCE

States and/or by any legal entity under public or
private law, formed under the law of a Member
State, provided at least two of them have their
registered office and central administration located

being established by converting a national cooperative;
so that no legal doubt remains as to the exact meaning
of this condition, the Committee calls on the Com

mission to give a precise definition of the expression
'genuine and effective cross-border activities', as soon
as possible .

in different Member States .'

The Committee then recommends that the following
3.6.4.
The Committee wonders whether monitoring
of this intention to carry out genuine and effective
cross-border activities could not be incorporated into
the system laid down in Article 5 (2) of the Regulation,
which deals with registration and disclosure require

be added to 9 (2) :

'An SCE may be formed by merger between an SCN
(National Cooperative Society) and/or an SCE and,
may in general, merge with other SCEs or SCNs if
the legal statutes of the legal entities involved permit

ments .

such a merger.'
3.6.5 .
As regards the actual nature of the future SCE,
the Regulation could stipulate that a given percentage
of SCE members must be nationals of Member States

other than the one in which the registered offices are
located .

4.3.1 .

To prevent fictional SCEs being formed, (cf.

point 3.6.2) the Committee feels that the last clause of
the first paragraph of Article 9 (2) should be deleted
and replaced with the following :
'To secure the actual nature of the SCE, however it
is to be formed, founding members must demon
strate their intention to carry out genuine and effec

4. Proposals for amendments to certain provisions in
the draft Regulation

tive cross-border activities .'

Explanatory Memorandum on Article 3 (paragraphs 1
and 2)

Article 9 a

4.1 .
The wording here could imply that an SCE will
be wound up or a new legal person will be created if
the registered office is transferred from one Member
State to another. But Article 3 ( 1 ) is quite clear in this
respect : the transfer of a registered office from one
Community Member State to another does not entail
that office being wound up or a new legal person being

4.4.
The Committee proposes insertion of the fol
lowing Article 9 a, unless the Commission shows that
it overlaps with Article 5 (2) of the Regulation :
'Article 9 a (Monitoring Formation)
When an SCE is formed and its statutes drawn

created .

up, compliance with the provisions set out in this
present Regulation and any applicable national law
is to be monitored in accordance with the arrange
ments laid down for cooperatives by the legislation
of the Member State in which the SCE's registered

4.1.1 .
Consequently, this part of the Explanatory
Memorandum should be reworded so as to avoid any
ambiguity .

office is located . Member States shall take the

necessary measures for ensuring that this monitor
ing is effective .'

Article 5

4.2 .

Would it not be valuable to add the following

to Article 5 (4) c :

'Disclosure measures must reveal whether persons
who may bind the SCE have the power to do so
individually or whether they must act jointly.'
4.2.1 .
This advantage seems to be essential, given
that the final part of Article 42 (4) (power of represen
tation ; liability of the SCE) stipulates mandatory dis

closure in matters regarding the option of binding the
SCE individually or jointly .

Article 10

4.5 .

In the list of rules which the SCE must include,

the addition of an indication of the duration of the SCE

could be considered, unless the duration is indetermi
nate. This takes account of Article 61 (2), first indent,

which states that the management or administrative
board shall convene a general meeting to take a decision
on the winding-up of the SCE, where the period fixed
in the rules has expired .
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Article 11 (4)

4.6 . This Article could present serious risks for some
kinds of cooperatives (e.g. those selling by mail order)
insofar as this provision could allow competitor firms
to gain access to confidential information (e.g. customer
files).

Article 12

4.7 . 1 . Paragraph 1 : To take account of the possibility
of natural persons establishing an SCE, two other cases
in which membership shall be lost should be added :
namely death and bankruptcy .

4.7.2. Paragraph 2 : Should the possibility of expel
ling a member when he/she has contravened the statute,
regulations or decision of the SCE not be limited ?
4.7.3 .

The Committee would draw attention to the

fact that a member who has resigned or been expelled
cannot bring about the society's liquidation .
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Articles 18 and 20

4.10. These two provisions refer to a minimum per
centage of members, in this case 25 % , for a) calling
a general meeting (Article 18) and b) requesting the
addition of new items to the agenda (Article 20). The
SE Statute [Articles 83 ( 1 ) and 85] only requires 10 %
in these two cases. The Explanatory Memorandum on
the European Cooperative does not explain the reasons
for this percentage being higher for the SCEs .
Article 22

4.11 .
In line with points 3 .3 and 3.3.1 , the Committee
proposes the following amendment : Article 22 (2) third
line : ('... this must depend ...') replace 'must' with
'may'.
Article 64

4.12. The Committee proposes an amended version
of this provision (cf. points 3.4 to 3.4.1 ) :

Article 14

'After the creditors have been paid in full, and
anything due to designated beneficiaries has been
paid in full, the net assets shall be distributed

4.8 . To cover SCEs formed by natural persons, the
Committee proposes amending Article 14 as follows :

according to the 'disinterest' principle, i.e. to other
SCEs or cooperative societies governed by the law
of a Member State or to one or more bodies having
as their object the support and promotion of cooper
ative societies .

'The capital of an SCE shall amount to not less than
ECU 100 000 or the equivalent in national currency
in the event of an SCE being formed by legal persons
under public or private law.

However, there shall be two exceptions to this
principle :

— any other kind of distribution can be stipulated
in the constitution;

The capital of an SCE shall amount to not less than
ECU 15 000 or the equivalent in national currency
in the event of an SCE being formed by natural

— at the suggestion of the management board,
the general meeting may vote by a two-thirds
majority for a different type of distribution.'

persons .'

Article 66
Article 15

4.13 .

4.9.1 . 15 (4) : In the event of shares being issued
otherwise than for cash, it would be appropriate to
mention that these non-cash contributions shall be

assessable in the light of economic criteria .

4.9.2. 15 (6) : paragraph 1 : The Committee feels that
'successive subscriptions' should be replaced by 'sub
scription of shares', in line with practice on capital
variability .

4.9.3. 15 (6) : paragraph 4 : To comply with the legal
practice of cooperatives, the Committee proposes that
the following be added at the end of the last sentence :

'... at the proposal of administrative and governing
bodies .'

It is not normal for the Member States to be

made responsible for prescribing penalties by a Regu
lation, which is directly applicable in all Member States
of the Community. If the Commission does not pre
scribe such penalties itself, we will be faced with a
wholly inconsistent scale of punishments .

II. The Committee approves the proposal for a direc
tive subject to the following comments :
1.

The ESC welcomes the Commission's desire to

take appropriate account of the role of employees whfen
supplementing the statute for an SCE. The proposed
directive coordinates national provisions concerning the

participation of employees, the provision to them of
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information and their consultation and constitutes an

indispensable complement to the statute for a European
cooperative society .

1.1 . This proposed directive is an important com
ponent of a policy to promote economic and social
cohesion in the Community.
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impairing the responsibility or efficiency of manage
ment. The ESC has already stated this view in its
Opinions of 25 October 1972, 29 May 1974 and 28
March 1989 on the European Company.
2.2 . However, in view of the political , social, histori
cal and philosophical concepts of the different Member
States, workers' involvement has neither taken the same

1.2. Through this directive, employees are to be pro
vided with a information and consultation process and
be involved in the corporate planning of the SCEs .
1.3 .
The ESC points out that it is absolutely vital
that the proposed regulation and directive both come
into force at the same time .

2.
In its Opinions on the Statute for a European
Company (SE), the ESC repeatedly affirmed its agree
ment in principle that workers' participation was an
important precondition for the development of a demo
cratic society and a Citizens ' Europe.

forms nor reached the same stage in all Member States .

3. The Committee also believes that, as in many
other fields, it will initially be impossible to achieve
harmonization as regards SCEs.
3.1 . To this extent the Commission's suggestion of
making a flexible offer of a system which takes account
of actual legal circumstances in the Member States can
be accepted.
3.2 .
But the ESC considers that the level of workers '
involvement or co-determination reached in the Mem

ber States should in no way be endangered or reduced.
2.1 . In this connection the ESC notes once again that
employees must be assured of joint representation of
their interests within the enterprise and be involved
in certain decisions of the enterprise, though without

3.3 .

Efforts should therefore be made to see that the

participation options proposed by the Commission are
equivalent as regards content.

Done at Brussels, 26 May 1992.
The Chairman

of the Economic and Social Committee
Michael GEUENICH
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Opinion on :

— the proposal for a Council Regulation (EEC) on the Statute for a European Mutual
Society, and

— the proposal for a Council Directive supplementing the Statute for a European Mutual
Society with regard to the Involvement of Employees ( x)
(92/C 223/ 15)

The Council decided on 26 March 1992, in accordance with Articles 54 and 100 A of the EEC

Treaty, to ask the Economic and Social Committee for an Opinion on the abovementioned
proposals .

The Section for Industry, Commerce, Crafts and Services, which was responsible for the
preparatory work, adopted its Opinion on 6 May 1992. The Rapporteur was Mr Ramaekers
and the Co-Rapporteur Mr Flum .
At its 297th Plenary Session ( meeting of 26 May 1992) the Economic and Social Committee
adopted the following Opinion by a majority, with 8 votes against and 15 abstentions .

I. The Committee approves the proposal for a regu
lation subject to the following comments :

butes surpluses or pays people to canvass for business .
As regards differences, the two types are generally
handled by different ministries (social affairs for MPs
and economic affairs for MAs), cover different risks

1.

Introduction

1.1 . The Committee is pleased at the interest in the
mutual sector shown by the European institutions, as
evidenced by the Commission's proposal for a regu

(personal injury for MPs and all risks, such as damage
or death, for MAs) and are subject to different rules.
The national laws covering MAs are fairly similar but
those governing MPs have developed differently in each
country according to local social security schemes :
some cover compulsory sickness insurance while others
are complementary to or alternatives for compulsory
schemes .

lation .

1.2 . After the various resolutions of the European
Parliament ( 1982 Mihr Report, 1987 Avgerinos Report)
and the ESC Opinion of 19 September 1990 (which
stressed the importance of cooperatives, mutual societi
es and associations and advocated a greater awareness
of the particular problems facing such enterprises dur
ing the construction of Europe), the text proposed
by the Commission is an additional and decisive step
towards obtaining Community-level recognition of the
sector's specific nature.

1.5 .
The Committee considers it absolutely essential
that the three regulations on the statutes for a European
association , a European mutual society and a European
co-operative be examined and adopted simultaneously .

1.3 . The proposed statute for a European mutual
society (ME) covers both provident societies (MPs) and
insurance enterprises (MAs); the two types have some

1.6 . The Committee urges maintenance of the ' link
age' principle, which it also considers essential, i.e. the
possibility of setting up one of these three European
entities through a national association, mutual society

features in common and others which set them apart.

or co-operative.

1.4. Both types follow the principles of mutual
democracy (management by the insurees themselves)
and solidarity (non-selection of risks); neither distri
1.7 .
To take account of the evolutionary nature of
the matters dealt with by the regulation, the Committee
would like it to include a flexible revision clause

enabling, for instance, the exhaustive annexes to be
(!) OJ No C 99, 21 . 4. 1992, p. 40-57.

modified .
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1.8 . Moreover, because of the frequent referrals the
draft regulation makes to Member States' legislation,
the Committee urges the Commission to continue its
comparative studies into the different national laws.

2 . The ESC 's Position

2.1 .
The ESC's position on the ME Statute was set
out in detail in an Opinion adopted on 19 September
1990; it may be summed up by the following six pro
posals :

2.1.1 . Establishment of an optional, alternative spec
ific legal instrument. This instrument will also take
account of the specific nature of mutual societies.
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3.2.3 . Whilst this would obviously entail both practi
cal difficulties and the risk of distortions of competition
between MEs and national mutual societies, it should

not be forgotten that one of the objectives of this statute
is to enable MEs to engage in transnational activities
on an equal footing with joint stock companies . If,
however, this proposal is not viable, could not MEs at
least be given access both to the forms of financing
available in the country in which they have their regis
tered office and to the financial instruments of the

countries in which they have establishments ?

3.2.4. The Committee urges the Commission to con
tinue its work so that a European solution might be
found to the problem of financing, bearing in mind the
major difficulty that mutuals have in developing their
own funds .

2.1.2. Clarification of financing techniques for con
solidating or boosting own funds .
3.3 .

2.1.3 .
Compliance with the ' one person, one vote'
principle, adaptable for legal persons .
2.1.4.
Provisions, in the event of liquidation , for
the distribution of assets to bodies pursuing similar
objectives.
2.1.5 .
Accessibility of the Statute to both legal and
natural persons.

2.1.6 . The possibility of establishing a European
company of this type by merger, setting-up a subsidiary,
conversion of a national company or from scratch .

3 . The Responses Contained in the Proposal for a
Council Regulation

3.1 . The response to this recommendation is pro
vided by the draft regulation as a whole and, more
specifically, by certain recitals preceding the actual
statute .

3.2 .
The financing of MEs is covered by Article 44,
which states that an ME may make use of all forms of
financing in the state in which it has its registered office
under the same conditions as those applying to the legal

Article 20 entitles each member of an ME to

one vote. The Committee proposes that the article be
amplified by introducing multiple votes for members
who are legal persons, in proportion, for example, to
their actual membership . However, there should be a
single limit on this laid down by statute to prevent any
one member from holding an absolute majority .

3.4 .

Article 52 states that the assets of an ME are to

be distributed either to other MEs or mutual societies,
except where otherwise stated in the rules.

3.4.1 .
The explanatory memorandum justifies this
derogation by the need to take account of certain
national legal systems which do not recognize the prin
ciple of disinterested devolution . If this is the reason,
why should it not be possible to provide that assets
should be distributed in accordance with the principle
of disinterested devolution in the Member States where

that principle is recognized, and, as an exception, in
accordance with national legislation in the case of MEs
established in Member States where a different principle
is recognized ? Such an arrangement would have the
advantage of removing this statutory exception in
Member States which apply the principle of disin
terested devolution or where the law is silent .

entities which founded it.

3.2.1 .

The Committee feels that as a result of this

provision, discrimination could occur in connection
with an ME's future location .

3.2.2.
In such a Community context, the—possibly
Utopian—ideal would be to guarantee any ME, regard
less of the location of its registered office, access to the
forms of financing provided for by one of the national
legislations .

3.5 . It seems astonishing that the draft regulation
(Article 2) does not provide for the formation of MEs
by natural persons . The ME is, in fact, defined as a
group of persons . (Explanatory memorandum :
Article 1 and recital 7.)

Other arguments have been put forward in support of
this recommendation :
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3.5.1 . Firstly the ESC pointed out in its Opinion of
19 September 1990 (point 3.3 et seq .) that the European
company as a legal instrument of trans-frontier cooper
ation was not suitable for the three types of companies
in the cooperative/mutual/non-profit sector. One of the
reasons for this was that the European company is not
accessible to natural persons, which meant that they
could not be organized on a Community-wide basis,
particularly in frontier areas. Consequently, the ESC
requested that future statutes for cooperatives, mutual
associations and non-profit bodies be accessible both
to natural and legal persons .

3.5.2.

Secondly, Commissioner Cardoso e Cunha,

responsible for the cooperative/mutual/non-profit sec
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4. Proposed Changes to Other Provisions in the Pro
posal for a Regulation
4.1 . Article 1 (2), second indent

This provides for derogation from the principle of
non-remuneration of non-professional managers and
administrators, which is completely contrary to the
basic principles of the cooperatives/mutual/non-profit
sector. The Committee proposes that all forms of direct
remuneration be prohibited, whilst at the same time
providing for reimbursement of administrators'
expenses (transport, subsistence, etc .).
4.2 . Article 2 (2), first indent

tor, declared in his Communication to the Commission

in September 1991 that the aim of this move was to
facilitate cooperatives', mutual associations', and the
non-profit bodies', access to the Single Market and, in
addition, to contribute to completion of the Citizens'
Europe by allowing natural persons to set up cooperat
ives, mutual associations and non-profit bodies with a
European Statute .

The Committee would like the Commission to say
exactly what it means by 'carrying on genuine and
effective cross-border activities ' when an ME is created

by conversion .
4.3 . Article 7 (4), second indent

The Committee proposes that re-insurance should be
added to the activities of credit or insurance .

3.5.3 .

Thirdly, natural persons could no longer form

an SCE, while the statutes of the European Association

did offer this possibility (Article 3) if there were a
minimum of 21 natural persons from two Member

4.4 .

States and if the SCE ( according to the Commission's

4.4.1 .

interpretation) were made accessible to natural persons

ing types of German mutual society, which should
be eligible for the statute, should be included in the

kinds of companies in the cooperative/mutual/non-pro
fit sector were to benefit from the same approach and

Annexes :

be aligned on the most attractive scheme, i.e. that of

— die gesetzlichen Krankenkassen gemäß dem Sozial

after its formation . It would be desirable if the three

Annexes

The Committee considers that the two follow

gesetzbuch (SGBV),

the European Association .

— die gewerblichen Berufsgenossenschaften gemäß
Art. 545 und 762 der Reichsversicherungsordnung
(RVO ).

However, as there are two types of mutual (the MP
and the MA), the Committee proposes a two-speed

approach as regards access for natural persons :

4.4.2.

As regards Spain, the following should be

added to Annex I :

— on the one hand, natural persons should be admitted

— Mutuas de Accidentes de Trabajo, reguladas por la

Ley de Seguros Privados, de 2 de agosto de 1989.

as founder-members of an MA ( Annex 1 ) as soon
as the Statute comes into force, and

— on the other hand, there should be a transitional

period of, for example, 5 years as regards the setting
up of an MP (Annex 2) by natural persons, with
the possibility of re-examining the conditions of
access at the end of this period.

II. The Committee approves the proposal for a direc
tive, subject to the following comments :
1.

The ESC welcomes the Commission's desire to

take appropriate account of the role of employees when

supplementing the Statute for a European mutual
society .

3.6 .
First of all the Committee would like Article 2
to include the creation from scratch of an ME by natural

persons (bearing in mind the comment in the previous
point).

The proposed directive co-ordinates national provisions
concerning the participation of employees, the pro
vision to them of information and their consultation

and constitutes an indispensable complement to the
Statute for a European association.
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1.1 . This directive is an important component of a
policy to promote economic and social cohesion in the
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of 25 October 1972, 29 May 1974 and 28 March 1989
on the European Company .

Community.

1.2. Through this directive employees should be pro
vided with a information and consultation process and
be involved in the corporate planning of the European

2.2.
However, in view of the political, social, histori
cal and philosophical concepts of the different Member
States, employee involvement has neither taken the
same forms nor reached the same stage in all Member

mutual society .

States .

1.3 . The ESC considers it absolutely vital that the
proposed regulation and directive both come into force

3 . The Committee also believes that, as in many
other fields, it will initially be impossible to achieve
uniformity as regards European mutual societies.

at the same time .

2. Even in its Opinions on the statute for a European
Company the ESC repeatedly affirmed its agreement in
principle and stressed that the involvement of
employees was an important precondition for the devel
opment of a democratic society and a Citizens' Europe.

3.1 . To this extent the Commission 's suggestion of
making a flexible offer which takes account of actual
legal circumstances in the Member States can be
accepted.

3.2.

But the ESC considers that the level of employee

involvement or co-determination reached in the Mem

2.1 . In this connection the ESC affirms once again
that employees must be assured of joint representation
of their interests within the enterprise and be involved
in certain business decisions, though without influen
cing the responsibility or efficiency of management.
The ESC has already stated this view in its Opinions

ber States should in no way be endangered or under
mined .

3.3 .

Efforts should therefore be made to see that the

co-determination options proposed by the Commission
are equivalent as regards content.

Done at Brussels, 26 May 1992.
The Chairman

of the Economic and Social Committee
Michael GEUENICH

APPENDIX

to the Opinion of the Economic and Social Committee
The following amendment, which received at least one quarter of the votes cast, was rejected during the
proceedings :
Part II, point 1

Add the following to the first sentence :

'...although it would stress that in the context of the emphasis on subsidiarity this would primarily be a
matter for agreement between the employers and employees of the individual organisations.'
Voting

For : 20, against : 65, abstentions : 9.
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Opinion on :

— the proposal for a Council Regulation (EEC) on the Statute for a European Association,
and

— the proposal for a Council Directive supplementing the Statute for a European Association
with regard to the Involvement of Employees (*)
(92/ C 223/ 16)

The Council decided on 26 March 1992, in accordance with Articles 54 and 100 A of the EEC

Treaty, to ask the Economic and Social Committee for an Opinion on the abovementioned
proposals .
The Section for Industry, Commerce, Crafts and Services, which was responsible for the
preparatory work, adopted its Opinion on 6 May 1992. The Rapporteur was Mr Ramaekers
and the Co-Rapporteur Mr Panero Florez.
At its 297th Plenary Session ( meeting of 26 May 1992) the Economic and Social Committee
adopted the following Opinion by a majority, with 11 votes against and 16 abstentions .

I. The Committee approves the proposal for a regu
lation subject to the following comments :

solely to encourage the harmonious development and
operation of associations in Europe .

1.

1.4. The Committee thus hopes to contribute
towards the drafting of a instrument which is vital to
the affirmation of the right of association as a basic

Introduction

1.1 . The Commission has previously acknowledged
two fundamental roles played by associations at Com
munity level , namely their capacity to develop economic
activity and their task of promoting the general interest
and activity in individual sectors in the Citizens '

freedom and manifestation of European citizenship.

Europe .

1.5 .
The Committee considers it absolutely essential
that the three regulations on the statutes for a European
association, a European mutual society and a European
cooperative be examined and adopted simultaneously .

1.2.
The ESC underlined this recognition in its Opin
ion of 19 September 1990 on the Commission Com
munication to the Council concerning social economy
enterprises and the achievement of a frontier-free Euro
pean market .

1.6. The Committee urges maintenance of the 'gang
ways ' principle, which it also considers essential, i.e.
the possibility of setting up one of these three European
entities through a national association , mutual society

1.2.1 .
This Opinion, the main lines of which are set
out below, is a valuable guide because of the very broad
consensus reached on it : there were no votes against
and only three abstentions .

or cooperative .

1.2.2.
Among the wishes expressed by the Com
mittee, one is specific to associations and should be
particularly emphasised : that is the idea of a single
Community legal Statute for all European associations,
so as not to introduce any divergencies into the associ

enabling, for instance, the exhaustive annexes to be

ations sector .

1.2.3 .
The Committee is pleased that the Com
mission proposal for a regulation has taken so much

1.7 .
To take account of the evolutionary nature of
the matters dealt with by the regulation, the Committee
would like it to include a flexible revision clause
modified .

1.8 .
Moreover, because of the frequent referrals the
draft regulation makes to Member States' legislation,
the Committee urges the Commission to continue its
comparative studies into the different national laws .

account of the remarks made in the Opinion of Sep
tember 1990.

1.3 . The proposals for changes which follow are a
logical continuation of the Opinion and are intended

2. Main recommendations of the ESC Opinion on
19 September 1990
2.1 .
Specific situation of associations : creation of a
single Community legal Statute for all European associ

(i ) OJ No C 99, 21 . 4. 1992, pp. 1-14.

ations .
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2.2. Establishment of an optional, alternative specific
legal instrument [given the loopholes and limits of the
European Economic Interest Grouping (EEIG) and the
European Company]. This instrument will also take
account of the specific nature of enterprises in the social
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— secondly, this linkage with the State in which the
EA has its registered office does not seem an appro
priate criterion since it would lead to inequalities
between EAs with their registered offices in different
EC Member States .

economy sector.

2.3 .
Clarification of financing techniques for consoli
dating or boosting own funds.

3.3.2.
Theoretically the ideal solution from an EC
angle would be to allow EAs access to all forms of
financing available to the national legal entities listed
in the Annex . But the Committee is well aware that this

2.4. Compliance with the 'one member, one vote'
principle, adaptable for legal persons .

approach could give rise to many practical difficulties in
applying a particular system, besides distorting compe
tition between EAs and national associations .

2.5 . Provision, in the event of liquidation, for the
distribution of assets to bodies pursuing similar objec

3.3.3 .

tives .

genuinely European association on which the State
chosen for establishment of the EA 's registered office

2.6 .
Accessibility of the statute to both natural and
legal persons .

national office's registered office in one town rather
than another within the country concerned .

2.7 . The possibility of establishing a European com
pany of this type by merger, setting-up a subsidiary,
conversion of a national company or from scratch.

3.3.4. Nevertheless, the Committee feels that a sys
tem of referral could be found which avoids any distor

3 . Responses contained in the proposed Council Regu

could serve as reference .

However, the whole aim of a European statute

is to transcend the national dimension and establish a

should have as little influence as the location of a

tion of competition between different EAs, or between
national and European associations : the laws of the
country in which a particular activity is carried out

lation

3.1 .

The Committee notes that the desire of associ

ations for recognition and the possibility of operating
throughout the EC, on the basis of a single statute, has
been heeded in Article 1 (text of the actual statute and
Explanatory Memorandum), but more particularly in
the fifth and seventh recitals preceding the actual pro

visions of the proposed regulation .
3.2 .
The Committee is pleased that certain recitals
(eleventh and twelfth ) recognize that neither the Euro
pean Company nor the EEIG are suitable cross-border
cooperation instruments for associations or foun
dations .

3.2.1 . Consequently the Commission—which is to
be congratulated—has drafted this proposal for a regu
lation, which is a vital basic component in confirming
the right of association as a fundamental freedom and
expression of European citizenship .

3.3.5 .
Obviously the Committee is aware that this
method has its drawbacks , such as the difficulty of
locating the activity and differences in the forms of
financing available to the EA according to the countries
to which it extends its activities .

3.3.6 . Having briefly mentioned these different sys
tems, each with its strong and weak points, the Com
mittee can only recommend the most 'European ' sol
ution to provide associations with the most operational
cross-border legal instrument possible.
3.3.7 .

The Committee also wonders if the forms of

financing referred to in Article 41 include both subsidies
and the possibility of an EA appealing to public
generosity .
3.3.8 .

If it does not, the Committee would like the

Commission to see that such sources of finance are

included in this provision .

3.3 . Article 41 provides that the EA may make use
of all forms of financing in the State in which it has its
registered office under the same conditions as those
applying to the legal entities which founded it.
3.3.1 .

3.3.9 . Finally, the Committee would like the pro
posed regulation to indicate that an EA can call upon
the various European instruments and forms of finan
cing, and under the best terms possible.

This wording calls for two comments :

— firstly, the Committee thinks Article 41 should men
tion natural persons as well as the EA's founding
entities, since both may set up an EA, and

3.4.
Article 17 currently provides for the 'one mem
ber, one vote' system . The Committee thinks it would
be preferable to provide for the possibility of weighting
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this voting right (up to a stated maximum limit) to take
account of the fact that (a) the EA may consist of
natural or legal persons and (b) the latter may differ in
nature .

3.4.1 . The Committee therefore proposes that
Article 17 be amplified to read :
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association . The Committee regrets that, in the latter
case, the regulation seems to require some kind of
'prior authorization'. A national association wishing to
become an EA will have to 'show that it is carrying on
a genuine cross-border activity'.
3.7.1 .

The Committee wonders why this requirement

is laid down for the conversion of a national association

' Each member of the EA shall have one vote subject

to multiple voting rights limited by the rules.'
3.5 . Article 44 (3) specifies that net assets shall be
distributed as stipulated in the rules and, failing such
provision, in accordance with the laws applying to the
EA in the Member State in which it has its registered
office .

when no comparable requirement is stipulated for the
other ways of forming an EA.
3.7.2.
The Committee considers that the imposition
of such a procedure is tantamount to 'putting the cart
before the horse', for surely the very reason that
national associations will want to chose the European
statute is because they intend to carry out future cross
border activities .

3.5.1 .

The Committee considers that this would

completely contradict one of the fundamental principles
of social economy, namely the way in which remaining
assets should be distributed; it would like the proposed
regulation to take account of this principle, even if
certain national legal systems lay down solutions which
are different from or opposed to it.
3.5.2. The Committee therefore proposes the follow
ing wording for Article 44 (3 ) :
'the net assets, after the creditors have been paid in
full, shall be distributed either to other EAs or to

one or more bodies having the same or similar
purposes .'

3.6 .
The Committee considers it a positive step that
the statute has been made accessible to natural persons
(especially as this is not yet the case for SCEs and MEs)
in line with the wishes expressed in the ESC Opinion
of September 1990.
3.6.1 .

However, the Committee feels that the mini

mum requirement of 21 natural persons is too high,
particularly as this threshold was set to take account
of only one country's laws; it therefore proposes that
an EA may be formed from a minimum of 7 natural

4.1 .

The Committee would like to draw the Com

mission 's attention to the words 'general interest',
which in reality may mean different things in different
Member States, and to the need to exercise care when

translating the different language versions.
Article 2

4.2.
As the Committee has already pointed out pre
viously in connection with Article 3, it would be danger
ous to establish a system of prior constraint : in the case
of Article 2 (2) the rights conferred by legal personality
will not be granted unless they are necessary for the
pursuit of the EA's objects.
4.2.1 .

This condition too must be struck out so as

As regards the formation of an EA by two

legal persons, the Committee thinks that theoretically
the best solution would be for the EA to be formed by

any legal entity, thereby taking account of the fact that
the nature of the European association is not necessarily
that of its members .

3.6.3 .

Article 1(1 )

to ensure equality between European associations, irres
pective of the country they choose as their headquarters .

persons .

3.6.2.

4. Proposed Changes to Certain Provisions in the Pro
posal for a Regulation

If that is not feasible, the Committee trusts

that, at the very least, cooperative and mutual societies
must, along with any form of association, have access

4.2.2.

This is because, in view of the number of

referrals by the regulation to the laws of the Member
States, it is important that Article 2 actually enables
all EAs to carry out their business throughout the
Community.
4.2.3 .

The condition should therefore be removed

from Article 2 (2) as it contradicts Article 6 (3 ).

to the EA as soon as it is created in order to foster

closer ties and cooperation between these three types
of enterprise.

Article 3

3.7 .

4.3 .

Article 3 allows direct formation of an EA by

natural or legal persons or the conversion of a national

The Committee would like the second indent of

Article 3 ( 1 ) to read '...being nationals of or resident in
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at least two Member States ' so that people living in
different Member States but having the same nationality
may be allowed to form an EA .

II. The Committee approves the proposal for a direc
tive, subject to the following comments :

Article 6

take appropriate account of the role of employees when
supplementing the Statute for a European association .

4.4.
The Committee wishes to ensure equality
between European and national associations and there
fore wishes to reduce the risk of an EA which develops
its activities in different countries enjoying better legal
rights and capabilities than those available to national

1.

The ESC welcomes the Commission 's desire to

The proposed directive coordinates national provisions
concerning the participation of employees, the pro
vision to them of information and their consultation

associations in the countries concerned .

and constitutes an indispensable complement to the
Statute for a European association .

4.4.1 .
To reduce this risk it might be a good idea to
include in the regulation Article 2 (2) of the Council of
Europe Convention on the recognition of the legal
personality of international non-governmental organis

1.1 . This directive is an important component of a
policy to promote economic and social cohesion in the
Community.

ations, viz . :

'However, when they are required by essential pub
lic interest, restrictions, limitations or special pro
cedures governing the exercise of the rights arising
out of the legal capacity and laid down by the
legislation of the State in which the EA carries out

1.2. Through this directive employees should be pro
vided with an information and consultation process and
be involved in the corporate planning of the European
association .

its activities, contracts or enters in relations with

third parties shall be applicable.'
4.4.2.
This could be added to Article 6 (3) of the
proposal , stipulating that its terms apply as an excep
tion to those in Article 2 (2).
Article 15

4.5 .
The Committee wonders if it is necessary for a
member's representative at the general meeting to be a

1.3 . The ESC considers it absolutely vital that the
proposed regulation and directive both come into force
at the same time .

2. Even in its Opinion on the Statute for a European
Company the ESC repeatedly affirmed its agreement in
principle and stressed that the involvement of
employees is an important precondition for the develop
ment of a democratic society and a Citizens' Europe.

member of the EA .

Article 23

The Committee thinks that the minimum fre

4.6 .

quency of executive committee meetings laid down in
Article 23 ( 1 ) is too strict; it could be extended to once
every six months .

2.1 .
In this connection the ESC affirms once again
that employees must be assured of joint representation
of their interests within the enterprise and be involved
in certain business decisions, though without influen
cing the responsibility or efficiency of management .
The ESC has already stated this view in its Opinions
of 25 October 1972, 29 May 1974 and 28 March 1989
on the European Company .

Article 31 (2)

2.2.
However, in view of the political, social, histori
cal and philosophical concepts of the different Member
States, employee involvement has neither taken the
same forms nor reached the same stage in all Member

4.7 .

States .

The Committee asks the Commission to redraft

this Article so that UK charities may also make use of
the Statute .

In any event the second paragraph of Article 31 should
read :

3.

The Committee also believes that, as in many

other fields, it will initially be impossible to achieve
uniformity as regards European associations.

'All members of the executive committee shall carry
out their functions in the interests of the EA, having

regard to the interests of the members and the
employees and in particular its beneficiaries .'

3.1 .
To this extent the Commission's suggestion of
making a flexible offer which takes account of actual
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legal circumstances in the Member States can be
accepted .

3.2 .

Efforts should therefore be made to see that the

co-determination options proposed by the Commission
are equivalent as regards content .

Done at Brussels, 26 May 1992.
The Chairman

of the Economic and Social Committee
Michael GEUENICH

APPENDIX

to the Opinion of the Economic and Social Committee

The following amendments, which received at least one quarter of the votes cast, were rejected during the
proceedings :
Point 1.2.4 ( new)

'The Committee thinks , however, that the Statute follows the proposals for the European Company too
closely . Unlike the legal form for the European Company, the Association pursues only ideal and socially
beneficial goals; the Association Statute therefore could be simplified considerably in the interests of greater
flexibility. This applies particularly to all the costly provisions concerning internal bodies, which could in
part be governed by the Rules of Procedure set out in Article 28.'
Reason

The European Association Statute proposed by the Commission is very similar to that of a large industrial
company . The proposed provisions are too detailed and bureaucratic for the everyday needs of an association .
They also completely ignore the principle of statutory autonomy enshrined in the laws governing associations.
Most of the laws governing associations in force in the Member States get by with far fewer provisions . This
legal form , as currently proposed, would scarcely be used .
Voting

For : 28 , against : 58 , abstentions : 9.
Part II , point 1

Add the following to the first sentence :

'... although it would stress that in the context of the emphasis on subsidiarity this would primarily be a
matter for agreement between the employers and employees of the individual organisations.'
Voting

For : 27, against : 53 , abstentions : 11 .
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Opinion on the Commission opinion on an equitable wage
(92/C 223/ 17)
On 19 December 1991 the Commission decided to consult the Economic and Social Com

mittee, under Article 118 of the Treaty establishing the European Economic Community, on
the Commission opinion on an equitable wage.

The Section for Social, Family, Educational and Cultural Affairs, which was responsible for
preparing the Committee's work on the subject, adopted its Opinion on 15 May 1992. The
Rapporteur was Mrs Cassina.

At its 297th Plenary Session ( meeting of 26 May 1992), the Economic and Social Committee
adopted the following Opinion by a large majority vote, with two dissenting votes and
17 abstentions .

1.

Introduction

1.1 .
Article 5 of the Community Charter of the Fun
damental Social Rights of Workers stipulates that 'all
employment shall be fairly remunerated'.
1.2 .
The Commission social action programme in
implementation of the Charter states (Point 2-Employ
ment and Remuneration; A. Introduction) that 'in mat
ters of employment and remuneration, responsibility
and, therefore, initiative lie mainly v/ith the Member
States and the two sides of industry according to
national practices, legislation and agreements .'

1.3.1 .

Member States are asked to take action to :

— improve labour-market transparency with regard to
wages ,

— ensure that the right to an equitable wage is respect
ed, by means of contractual and/or legislative
measures .

1.3.2.
For its part, the Commission undertakes to
take steps to improve the collection and dissemination
of data on wage structures, and to draft a report on
the progress made. The first report is to be submitted
within three years of the adoption of the Opinion, and
subsequent reports will appear every two years .

1.2.1 . A later passage states that 'the Commission
nonetheless considers that in a Community of 12 indus
trialized countries, an equitable wage should be guaran
teed to one and all', and that it therefore 'intends to

act in close contact with Member States by delivering

2.

General comments

an Opinion .'
2.1 .

1.3 .

The Commission Opinion (*) calls on the Mem

Subject to the comments which follow, the Com

mittee endorses the Commission initiative; equitable

ber States to ensure an equitable wage by complying
with the following four principles :

wages are a subject of key importance for the Com
munity's social dimension, and the Commission's
action should stimulate a wide-ranging debate on the

— consideration of equitable wages as an integral part
of measures to achieve the Community's basic
objectives (economic and social cohesion and har
monious development within the framework of

matter .

economic integration),

— pursuit of high productivity and high-quality
employment, with particular emphasis on appropri
ate, sustained investment in human resources,

2.2.

Nonetheless, the Committee would like to see

further studies, harmonization of data collection sys
tems, and initiatives by the Commission, Member States
and socio-economic organizations (at national and EC
level) to address the wider issue of convergence of
equitable wage policies within the Community and
devise appropriate clear-cut solutions .

— elimination of discriminatory wage practices,

— reassessment of attitudes to traditionally low-paid
groups .

(M Doc . SEC(91 ) 2116 final .

2.3 . Rather than being the subject of complicated
theoretical definitions which would in any case prove
inadequate or confusing, the concept of an 'equitable
wage' calls for a pragmatic approach. To achieve the
goal of an equitable wage, agreement must first and
foremost be reached on the specific economic, social,
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cultural and environmental parameters to be taken into
consideration and the general reference framework in
which they are to apply (in the case of the Commission

Opinion, this area is the Community, where the current
process of integration is marked by application of the
subsidiarity principle).
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extension of low-pay areas may attract investment
temporarily, but in the long term it cannot guaran
tee the firms that adhere to it optimum development
of productivity and competitiveness because it
demotivates workers, in their dual capacity as pro
ducers and consumers . For the purpose of promot
ing the development or revival of certain sectors, it
is conceivable that workers could be offered other

2.3.1 . The EC is essentially an area of high pro
ductivity and high skills, with wage trends following
suit. The Commission explanatory memorandum
accompanying the Opinion seeks to give a further boost
to this development.

2.3.1.1 . The Committee stresses that promotion of
employment is another goal that must be expressly
pursued by creating new jobs and investing in human
resources .

2.3.2 .

However, it is inconceivable in the short to

medium term for all EC workers to achieve high pay
levels . Even in the longer term, large areas of the labour
market will be occupied by low-skilled or marginal
jobs ( in geographical, production or social terms). The
Committee points to the need to ensure that these
categories of workers always receive an equitable wage.

2.3.2.1 .
In the medium to long term, the continued
existence (or even the extension) of large low-paid areas
would hinder harmonious progress towards inte
gration, seriously damage economic and social
cohesion, and could undermine the efficiency and com
petitiveness of the Community economy as a whole.

2.3.2.2. The problem of an equitable wage could
usefully be addressed from this angle, in order to define
minimum criteria and thresholds for low pay, on which
to base a process of upward adjustment.

2.4.

In this connection, although the Commission

Opinion gives priority attention to an equitable wage
and distinguishes this from 'low' pay, the Opinion also
stresses the need to tackle the problem of very low
wages (first and foremost, those resulting from de jure
or de facto discrimination) in order to discourage ' low
pay' policies .

2.5 .

guarantees (e.g. basic and advanced training, job
security, working conditions, career) which, if prop
erly negotiated, could compensate for less than opti
mum wage conditions ,

— the special features and position of some firms
located in countries or regions facing development
problems may make it difficult for them to raise
their lowest wage levels; however, such problems
must not be tackled by derogations to the rules on
equal treatment or contractual and/or legislative
guarantees, but rather by specific measures made
possible by cohesion or support policies of small
and medium-sized enterprises (SMEs).

2.6. However, the Committee would point to anoth
er aspect of equitable wages which needs to be taken
into account : the principle of equal treatment, and the
need for equal pay for equal work. This is particularly
important since it ties in closely with a number of other
problems : equal pay for men and women, and for EC
and non-EC workers ; full labour-market integration of
workers in businesses (family-run or otherwise) who
receive little social protection; and the 'home work'
sector, which is developing without proper controls.

2.6.1 .
Equal treatment of men and women should be
a priority criterion in the pursuit of an equitable wage.
Despite the general recognition of the principle of equal
ity and the relevant legislation, many women still suffer
wage discrimination . The exemplary efforts of the
Member States and social partners to promote equality
of opportunity and equal pay for work of equal value
should continue until the problem is overcome .

The Committee endorses this approach and not

es that :

— a business strategy aiming primarily to compress
production costs through the retention and/or

2.7.
The Commission bases its Opinion on Treaty
Article 118 . The Committee endorses this decision, but
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feels that reference could also usefully be made to

2.10.

the second paragraph of Article 117, so as to give the

Opinion to the role of the social partners and of wage
negotiations only concern the national level. Since the
social partners rightly demand independence in nego
tiations, the Commission could have supported the
development of 'social dialogue' at EC level, to
encompass, among other subjects under discussion and
in the light of the prospects opened up by the new
Treaty, definition of the criteria to be borne in mind
when fixing an equitable wage. These criteria should
then be taken into consideration in national wage nego
tiations and could possibly be enshrined where relevant
in national legislation particularly as regards a reference

Commission initiative a firmer footing and broaden its
potential significance.

2.8 . The Commission Opinion only partly meets its
declared objectives. In particular, it does not appear
sufficient to ' assure' ( as stated in Point 2 of the Opinion)
an equitable wage for all workers in the Community.
A more binding instrument would perhaps have been
premature and in any case was not provided for in the
social action programme . Even so, it is not to be
excluded that Community action should in the longer
term focus not on the substance of wage policies but
on the framing of a number of accompanying measures
and the indication of general criteria to encourage con
vergence of wage policies in the Member States.

2.9 .
The Commission forcefully states the need to
ensure an equitable wage in the Member States, but the
measures which it puts forward offer only a partial
response .

Moreover, the references in the Commission

wage .

2.10.1 . Given that the social partners are one of the
main vehicles of subsidiarity (a fact which was further
underlined in the new Treaty), the Committee would
welcome an early move in this direction .

2.11 .

The Committee notes the urgent need to

relaunch moves to make the EC labour market more

transparent and to provide a framework for forward
planning, so as genuinely to interconnect Member
States' labour markets (with the knock-on effects—

on wages, employment and productivity—that this
interconnection could produce).
2.9.1 . It is clear that wage setting (and the setting of
minimum pay levels, where not laid down by law) is
first and foremost a matter for the social partners .
However, in practice Member States conduct pay poli
cies which correspond—to a greater or lesser degree
—with their respective economic policy guidelines.

2.9.2.
The constraints which convergence policy
under the Economic and Monetary Union (EMU)
imposes on national macroeconomic and monetary
economic policies will have an increasing effect on
national pay policies .

3 . Specific comments

3.1 . The Committee suggests that Point 2 of the
Opinion specify that the pursuit of an equitable wage
policy should also take account of macroeconomic con
straints, particularly inflation : an equitable wage policy
is an essential component of a policy to redistribute
wealth more fairly, and can therefore help to encourage
convergence of macroeconomic policies. This would
limit the adverse social effects which would otherwise

2.9.2.1 .
In this context, the setting of a reference
wage must not only take account of macroeconomic
and monetary constraints; it must also consider such
factors as the different wage levels (and particularly,
the average thereof) and the overall profitability and

productivity of the sector and system (and not only of

be bound to require costly accompanying measures.

3.2 .
The considerations listed in the first paragraph
of Point 3 should include sex and nationality.

the individual businesses involved). The Commission

Opinion makes no reference to this.

2.9.3. This is particularly serious given that the con
cept of an equitable wage must take account of the
effect on the wage of such factors as taxation and
equivalent charges, inflation and its effects as calculated
in standard of purchasing power, interest rates, and the
level and quality of the social services provided by the
State and/or its machinery .

3.2.1 . Member States should be expressly called
upon to supplement the measures described in the pen
ultimate paragraph with specific measures to combat
undeclared work .

3.2.2.
The role that national employment services
should play in making the labour market more trans
parent at EC level should also be stressed.
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3.3 . The European-level exchanges mentioned in
Point 4 should not only cover pay practices, but also
those governing industrial relations and worker partici
pation insofar as these are interlinked with pay .

3.4.
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Also in Point 4, the Commission could under

take to promote greater 'social dialogue' between all
the relevant social partners at Community level, in
order to decide the basic criteria to be used for setting
an equitable wage as described in Point 2.10 above.

Done at Brussels , 26 May 1992.
The Chairman

of the Economic and Social Committee
Michael GEUENICH

Opinion on the proposal for a Council Directive amending Directive 89/392/EEC on the
Approximation of the Laws of the Member States relating to Machinery
(92/C 223/ 18)

On 4 February 1992 the Council decided to consult the Economic and Social Committee,
under Article 100 A of the Treaty establishing the European Economic Community, on the
abovementioned proposal .

The Section for Industry, Commerce, Crafts and Services, which was responsible for preparing
the Committee's work on the subject, adopted its Opinion on 6 May 1992. The Rapporteur
was Mr Perrin-Pelletier .

At its 297th Plenary Session (meeting of 26 May 1992), the Economic and Social Committee
adopted the following Opinion unanimously.
1.

General Comments

Member States' technical legislation at a high level of
safety, with a view to completing the Single Market.
The

1.1 .

The draft Directive is the second amendment to

Directive 89/392/EEC ( !) on machinery. The purpose of

the first amendment, dated 20 June 1991 (2), was to
include risks due to mobility and lifting within the

scope of the 1989 Directive. This latest amendment lays
down essential safety requirements specific to machin
ery for lifting persons. This time, the Commission has
revised a number of Articles in the original Directive
in order to take account of experience acquired since
its publication in 1989.
1.1.1 .

The draft Directive has been drafted on the

basis of a high level of safety and in such a way as not
to lower existing safety levels in the Member States, as
required by Article 100 A (3) of the Treaty.

Commission's

Directorate-General

Social

1.2.1 . It would have been preferable for the forth
coming amendment of Directive 89/655/EEC based on
Article 118 A to have been presented at the same time
as the proposal under consideration here, so as to
establish a clearer link between texts relating to design
and use. The future Directive to be drawn up by the

1.2. This 'new approach' draft Directive is based on
Article 100 A of the Treaty. Its purpose is to harmonize

( 1 ) OJ No L 183 , 29 . 6 . 1989 .
(2) OJ No L 198, 22. 7. 1991 .

for

Affairs is currently preparing a draft amendment to
Directive 89/655/EEC (3) of 30 November 1989 on the
use of work equipment (based on Article 118 A of the
Treaty). This amendment will supplement the original
text concerning rules for the use of mobile and lifting
apparatus, including lifting of persons.

(3) OJ No L 393, 30. 12. 1989.
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Commission DG for Social Affairs ( DG V) must specify
the periodical checks to be carried out by users of
apparatus for lifting persons .
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2.1.3.1.1 . Responsibility for the compulsory pro
vision of instructions in the language of the country of
use may fall to the distributor—the manufacturer of
the apparatus is not in fact necessarily aware of the
final destination of his product.

2. Specific Comments
2.1 .

Comments on amendments to the Directive not

concerning the lifting of persons
2.1.1 . The prohibition on Member States
from prohibiting the placing on
the market of machinery which
complies
with
the
provisions
[ Article 1 ( 2 ) ]

2.1.1.1 . Article 4 of the Directive on machinery pla
ced a blanket prohibition on Member States, preventing
them from impeding the placing on the market of
equipment complying with the provisions of the Direc
tive .

2.1.1.2.

The amendment establishes that the free

movement granted by the machinery Directive should
not preclude compliance with other regulations. Mem
ber States may therefore prohibit machinery for reasons
based on , for example, environmental or town planning
regulations .
2.1.1.3 .

2.1.3.1.3 .

It would be advisable for the maintenance

instructions to specify that maintenance conditions are
determined by the manufacturer. He may forbid the
user from carrying out certain maintenance tasks if he
considers the user unqualified to do so .

2.1.3.2. Moreover, the manufacturer is not obliged
to provide technical information not specifically con
nected with safety, and which would enable parts to be
counterfeited (or the machine to be copied contrary to
industrial property law). Spare parts must meet the
same safety and quality requirements as the original
parts, whoever the supplier may be. The manufacturer
must be able to specify in the instructions that he is not
liable for spare parts purchased elsewhere by the user.

It is understandable that other directives

should deal with aspects not covered by the machinery
Directive, but it is dangerous for other texts, at the
same time, to govern aspects already covered by the
Directive . A single technical factor, such as noise,
should only be subject to one regulatory requirement,
taking account of all aspects : work safety and
consumer/environmental protection . For example, it is
to be regretted that DG XI should currently be drawing
up a proposal to amend the 1986 Directive on the noise
emission of construction plant and equipment, to bring
it into line with technical progress, while an essential
safety requirement has in the meantime been devised
under the machinery Directive.
2.1.2. Amendment of the technical part
of the Directive on machinery
[ Article 1 ( 3 ) ( a ),
( d ) and 1 ( 3 ) ( e ) ]

1 (3)

( b ),

Instructions

conformity
1

and

declaration

[ Article

1 (3)

(c)

2.2. Comments on equipment for lifting persons
2.2.1 . Scope

2.2.1.1 . Lifts and cable-powered forms of transport
(cableways etc.) are to be covered by separate Direc
tives, in view of the scale and specific nature of the
risks involved. The Committee notes that the present
proposal will not apply to lifting apparatus used by
way of exception for the lifting of persons.
2.2.2. Essential safety requirements
( Annex I )

1 (3)

2.1.2.1 .
The Commission rightly amends and com
pletes the machinery Directive on two important
points : operation of the emergency stop control, and
prevention of the risk of being trapped. Machinery
operated by other than human effort and machinery
for work underground are subject to two technical
specifications .
2.1.3 .

2.1.3.1.2. Where employees operating the apparatus
do not understand the language of the country in which
they are working, they must have at their disposal
instructions translated into their language.

of

2.2.2.1 . Annex I makes no distinction between equip
ment where the control position may be raised, equip
ment where the work position may be raised, and
equipment providing access to the work position .
2.2.2.2.
Consequently a number of difficulties of
interpretation—even some cases of technical impossi
bility, depending on the type of equipment involved—
arise .

and

4

2.1.3.1 .
Manufacturers selling apparatus directly to
users must always provide instructions in the language
of the country of use. Provision of instructions in any
other language is a matter of contractual agreement
between the supplier and the user.

2.2.3 . Procedures for the placing on the
market of equipment for lifting
persons

( Annex II )

2.2.3.1 .
Annex II establishes that machinery for lift
ing persons involving a risk of falling more than
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5 metres shall be subject to type-examination before
being placed on the market.
2.2.3.2. Insofar as the principal safety components
—speed-limiting and fall-prevention devices—are sub
ject to type-examination at the design stage, type-exam
ination for the entire lifting apparatus becomes redun
dant . It should be remembered that the draft amend

ment to the Directive on the use of work equipment
requires the user to carry out technical tests before
using the equipment.
2.2.3.3 .
Type-examination of equipment for the lift
ing of persons should apply only to those parts involved
in this function . Other parts should be certified by
the manufacturer himself or, where appropriate, under
specific procedures laid down in other directives (eg.
pressure vessels ).
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2.2.3.4. The Committee considers that on safety
grounds the height of 5 m specified in Annex II is
unacceptably high . In many operating areas reliable
accident investigation and prevention shows that 1,5 m
can be a suitable height. That height of 1,5 m however
cannot apply in all sectors covered by this Directive,
especially in relation to type-examination, and the
Committee recommends further consideration of the

drafting.

2.2.3.5.

Moreover, certain high-level lifting equip
ment (warehouse overhead carriers) are delivered in

parts and assembled on site. Type-examination of such
apparatus, often manufactured on a one-off basis, is
difficult .

2.3 . In order to avoid the many references to other
legislation in the draft Directive, the Commission
should issue a consolidated Directive encompassing all
subsequent amendments .

Done at Brussels, 26 May 1992.
The Chairman

of the Economic and Social Committee
Michael GEUENICH

Opinion on the proposal for a Council Regulation (EEC) amending Regulation (EEC) No
594/91 of 4 March 1991 in order to speed up the phasing-out of substances that deplete the
ozone layer
(92/C 223/ 19)

On 7 April 1992, the Council decided to consult the Economic and Social Committee,
under Article 130 S of the Treaty establishing the European Economic Community, on the
abovementioned proposal .
The Economic and Social Committee decided to appoint Mr Proumens as RapporteurGeneral for its Opinion .
At its 297th Plenary Session ( meeting of 27 May 1992), the Economic and Social Committee
adopted the following Opinion unanimously.

The Committee endorses the draft Regulation, subject
to certain comments, and congratulates the Com
mission on the inclusion of the new provisions prior to
the UN meeting in Copenhagen at the end of 1992
which is to revise the 1989 Montreal Protocol (UN
Environment Programme).

1 . Introduction

1.1 .

The draft Regulation amends Regulation (EEC)

No 594/91 of 4 March 1991 which itself derives from the

Montreal Protocol on Substances that deplete the Ozone
Layer.
1.2.

The substances covered are chlorofluorocarbons

( CFC) 11 , 12, 113, 114 and 115, other fully halogenated
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CFCs, halons, 1,1,1-trichloroethane and carbon tetra

chloride. The production and consumption of all these
substances is to be reduced in accordance with a time

table set out in Regulation (EEC) No 594/91 .
1.3 .
In the meantime, observations carried out under
the United Nations Environment Programme (UNEP)
have shown that :

— the hole in the ozone layer above the Antarctic in
1991 was as large as it had been in 1987, 1989 and
1990,

— for the first time, the loss of ozone coincides with
an increase in ultraviolet radiation at ground level,

— depletion of the ozone layer is also apparent in the
Northern hemisphere,
— the concentration of chlorine in the stratosphere
seems likely to increase further up to the year 2000,
notwithstanding the decisions taken in Montreal .
1.4. Concluding that the proposed new measures
were technically feasible, the UNEP therefore calls for
the process to be speeded up with a view to the elimin
ation of :

— all CFCs and halons by 1 January 1996 rather than
1 July 1997,
— 1,1,1-trichloroethane by 1 January 1996 rather than
1 January 2005,
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2.3 . The Commission is currently preparing a list of
exemptions for presentation in Copenhagen at the end
of 1992 and intends, subject to UN approval, to draw
up a detailed list in 1993 covering essential uses.
2.4.
The Committee trusts that these justified essen
tial uses will be well defined in conjunction with the

producer and user industries.
2.5 . If the planned reductions and interim stages
prove acceptable, largely owing to the inter-company
agreements referred to in point 1.7 the Commission and
the competent national authorities must ensure strict
application of the new provisions and lay down very
heavy sanctions at national level to preclude illegal
imports from third countries which have not yet signed
the Montreal Protocol .

2.6.

The Committee also calls on the Commission,

as a party to the UNEP negotiations and discussions,
to ensure that all other non-Community countries adopt
equivalent measures.

2.7. Otherwise, the provisions of this draft Regu
lation will not be fully effective. In addition, European
industries could be put at a disadvantage in the context
of world trade .

— carbon tetrachloride by 1 January 1995 rather than
1 January 1998 .

2.8 .
1.5 .
The Commission draft also provides for greater
interim reductions than envisaged, in the Montreal
Protocol , with 85% reduction for all the abovemen

tioned products being made by 1 January 1994.
1.6 .

In this connection, the Committee wonders

whether this very substantial and more rapid reduction
might create difficulties for undertakings involved in
the production of these substances, with job losses
being the outcome.
1.7.
There are, in fact, only a dozen or so European
producers and the Commission is not opposed to these
producers working together with a view to the attain
ment of the stated objectives .
2.

Comments

2.1 . It must be pointed out that, whilst there may be
no doubt as to the scientific accuracy of the report on

Furthermore, the production and/or use of

HCFCs is about to be monitored worldwide. This will

involve toxicological studies of their carcinogenicity,
mutagenicity and teratogencity . The Commission
should assign responsibility for these studies to a recog
nized European toxicology institute, such as ECETOC
(European Chemical Industry, Ecology and Toxicology
Centre—Brussels) which, working in conjunction with
producers, should publish findings of interest to work
ers in production and user industries and consumers .
2.9 .

In the environmental context, these activities

could also be coordinated with the work of the Euro

pean Environment Agency insofar as ecotoxicity criteria
are concerned .

3 . Specific exemptions

A. Medicinal products

which the UNEP and, consequently, the Commission

have based their proposals, the report does not appear
to have taken account of the consequences of the vast
quantities of gas released into the atmosphere during
the major volcanic eruption in the Philippines .

3.1 . As regards medicinal products, the Committee,
whilst insisting that exemptions should be granted as
infrequently as possible, thinks that CFCs still used in

2.2. This important fact must obviously not cast
doubt on any of the proposed reduction levels and

products in aerosol form, and more specifically in those
intended for the treatment of lung complaints, should
not be prohibited for good until the end of 1997, as

deadlines .

originally planned .
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3.2. This is a question of public health involving
extremely low CFC consumption levels . The Com
mission should get the competent national authorities
to speed up the registration of this type of medicinal
product as soon as the propellant gases have been
modified. The proposed reductions will thus be brought
about as soon as possible, without the sick being
deprived of essential remedies .

31 . 8 . 92

— included in an approved list,

— accompanied by a reference to the 'essential' appli
cations ,

— granted for a limited period,
— kept to a minimum.

4. Recycling
B. Other products

3.3 .

As regards exemptions for other essential uses,

the Committee calls on the Commission to ensure that
these are :

4.1 . The Commission should examine the possibility
of recycling and eliminating the substances covered by
this Regulation, especially fully halogenated CFCs and
halons used in industrial or private installations since
before the signing of the Montreal Protocol .

Done at Brussels, 27 May 1992.
The Chairman

of the Economic and Social Committee
Michael GEUENICH

Opinion on the proposal for a Council Regulation (EEC) laying down marketing standards
for certain milk and non-milk fats and fats composed of plant and animal products (')
(92/C 223/20)

On 10 February 1992 the Council decided to consult the Economic and Social Committee,
under Article 198 of the Treaty establishing the European Economic Community, on the
abovementioned proposal .

The Section for Agriculture and Fisheries, which was responsible for preparing the Com
mittee's work on the subject, adopted its Opinion on 12 May 1992. The Rapporteur was
Mr Quevedo Rojo.

At its 297th Plenary Session (meeting of 27 May 1992), the Economic and Social Committee
adopted the following Opinion by 50 votes to 20 with 8 abstentions.

1.

General comments

1.1 . The Committee basically approves the Com
mission proposal, in particular its efforts to protect a
product whose quality has led to a host of imitators
trying to take advantage of its reputation. It is
supremely important to provide the consumer with
maximum guarantees and information as to the real
nature of products on sale.
t 1 ) OJ No C 36, 14. 2. 1992, p. 12.

1.2.
The Committee would like to see the protection
afforded to this product by its definition at EC level
extended to other Community products.

1.3 . To match the scope of the proposal its title
should be replaced by the following : 'Proposal for a
Council Regulation laying down marketing standards
for certain milk fats for use as spreads, non-milk fats
and blends thereof'.

Official Journal of the European Communities

31 . 8 . 92

1.4.

The Committee considers that the term ' butter'

should be reserved solely for the product obtained from
milk or cream with a fat content of more than 80 % .

The Commission is urged to lay down another name
(e.g. ' milk fat product ) for products with a lower fat
content in which the fat has been substituted by water
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2.2.4.
Paragraph 3 : the Committee proposes that the
meaning of 'variety' and 'origin' be clarified as these
terms are also used in the proposed Regulations on the
protection of geographical indications and designation
of origin for agricultural products and foodstuffs and
on certificates of specific character for foodstuffs .

or another substance .
2.3 .

Article 5

2. Specific comments

2.1 .

The Committee proposes adding the following

to Article 2(1 ):

2.3.1 .
The Committee proposes adding the following
to paragraph 2 :
'This information must be indicated in the commer

'These descriptions shall also be used when such
products are mentioned as ingredients in other food
stuffs of which they form part.'
2.2 .

Article 4

2.2.1 . The Committee proposes the following word
ing to clarify the meaning of paragraph 1 (b) :
'the total fat content of the finished product before
its dispatch from the manufacturers, for the prod

cial documents which accompany products when
they are not wrapped.'
2.4. The Committee proposes deleting the second
paragraph of Article 7.
2.5 .
The Committee proposes the following wording
to clarify the meaning of Article 10.

ucts referred to in Annex II with a fat content of
less than 80 % .'

'In cases where reference is made to this Article,

the measures in question shall be adopted, where
appropriate :

2.2.2.
In the Committee's view, paragraph 1 (d)
could be deleted, bearing in mind that it refers to
products containing no other fats than milk fats and
the total fat content is indicated pursuant to paragraph

— in accordance with the procedure laid down in
Article 30 of Regulation (EEC) No 804/68 ,

1 (b).

— in accordance with the procedure laid down in
Article 38 of Regulation (EEC) No 136/66,

2.2.3 .
Paragraph 2 : the Committee proposes that
this paragraph be included in the relevant section of

— in accordance with both procedures in conjunc
tion .'

Annex II .

Done at Brussels, 27 May 1992.
The Chairman

of the Economic and Social Committee
Michael GEUENICH

APPENDIX

(Article 43, 4th paragraph of the Rules of Procedure)
The following amendments were defeated during the discussion :
Page 1 , point 1.4
Delete .
Reasons

New requirements and product innovation have resulted in the increased production of butter with a 60 %
and 40 % milk-fat content. These products should not be barred from the denomination—butter—,
providing that the milk-fat content is clearly indicated on the packaging.
Voting

For : 21 , against : 45, abstentions : 2.
Point 1.4

Delete .
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Reasons

Butter (over 80 % fat content) should of course be called butter; accordingly half-fat butter should be called
'half-fat butter' and not, as the Rapporteur would like, 'milk fat product'.
Who would know that a 'milk-fat product' could actually be half-fat butter?
Voting

For : 21 , against : 45 , abstentions : 2.

Point 1.4

Delete and replace by the following :
'The Committee considers that traditionally made butter obtained from milk or cream with a fat content of
more than 80 % should be given special protection under Article 4 (labelling) and/or Article 6 (quality levels).'
Reasons

The definition of butter proposed in point 1.4 is too restrictive for two reasons :

1 . It prohibits practically all possibility of change in the way butter is made, and consequently the introduction
of technological innovations in this sector. It would in fact be possible, without affecting the intrinsic
properties of the product (milk-fat content), to improve the quality and competitiveness of the product
(making it easier to spread for instance), e.g.through the addition of substances, provided of course they
were not intended to replace the fat itself.
2. It excludes any possibility of diversification for the producer on the basis of the quality image of the term
'butter'; in other words, it would no longer be possible to market products derived from butter under
descriptions such as 'half-fat butter' or 'three-quarter fat butter' defined in the proposed Regulation; the
possibility of such diversification exists already for dairy products ('semi-skimmed milk', 'skimmed milk',
etc.) without harming the image of milk or its intrinsic properties and without confusing the consumer (in
the present case the Regulation stipulates that the milk-fat content must always be indicated on the product).
There is in fact a real gap in the market here, as confirmed by the trend in market demand.

Opening up the milk fat sector to reduced products is therefore desirable if the purpose of the Regulation,
i.e. to support producers by increasing the market value of their products, is not to be jeopardized.
3 . It is perfectly legitimate to want to protect 'traditional butter' and this can be done under the Regulation,
as indicated in this proposed amendment.
It is, however, absolutely necessary that the definition of the word 'butter' used alone be sufficiently general
to allow this sector to evolve. The definition adopted by the proposed Regulation is, moreover, that of the
codex .

Voting

For : 28 , against : 44, abstentions : 4.

Add new point 2.6 :
'Annex II, B and C

These two Annexes make illegal all products between 3 and 15 % milk fat and would thus stop the sale of

products currently in the market which contain 10 % milk fat. This is unacceptable and must be rectified.'
Reason

The Commission stated during the Section meeting that this was due to ignorance and that they did not
intend to make illegal products existing in some Member States. However we need to make the point clearly
in our Opinion. Finding out such errors is one of the useful functions which the Committee performs for the
man in the street .

Voting

For : 27, against : 27, abstentions : 18.
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Add new point 2.7:

'On a more general level, such forbidden zones reduce consumer choice and limit product development. They
are, therefore, inappropriate in a Single Market which is there to improve choice for the consumer by
removing artificial barriers.'
Reasons

Self-evident. The Single Market should remove existing barriers and not create new ones as this proposal
attempts to do.
Voting

For : 17, against : 40, abstentions : 13 .

Opinion on the proposal for a Council Regulation (EEC) authorizing an enhanced aid system
for the formation of producers' organizations in the French overseas departments, in the
Canary Islands, in Madeira and in the Azores (*)
(92/C 223/21 )

On 22 April 1992 the Council decided to consult the Economic and Social Committee,
under Article 198 of the Treaty establishing the European Economic Community, on the
abovementioned proposal .
The Economic and Social Committee decided to appoint Mr Pricolo as Rapporteur-General
for its Opinion .
At its 297th Plenary Session ( meeting of 27 May 1992), the Economic and Social Committee
unanimously adopted the following Opinion.

1 . The Committee fully endorses the Commission's
reasons for proposing enhanced aid for the formation
and initial operation of producers' organizations in the
fisheries sector in the French overseas departments,
Canary Islands, Madeira and Azores .

2. The principle that aid should be graduated to
reflect the special structural circumstances of different
EC regions must now be recognized as a constant and
inalienable part of agricultural structures policy.
The use of differentiated parameters which take
account of the factors that impede economic develop

ment and production in the less favoured and most
outlying regions of the Community provides a way of
reducing (if not eliminating) structural disparities and
thus boosting economic and social cohesion.

No 1360/78 of 19 June 1978 as amended by Regulation
(EEC) No 3808/89 of 12 December 1989 and, with
particular reference to the fisheries sector, in Regulation
(EEC) No 3687/91 of 28 November 1991 . The pro
visions are designed to overcome structural problems
connected with the concentration of supply and the
adjustment of production to market demand.
These problems are much more acute—sometimes dra
matically so—in the Community's most outlying
regions and islands. Hence the need for a greater econ
omic and financial effort to tackle the problem of the
very high number of small, inadequately organized
enterprises.
4.

The Committee therefore welcomes the Com

mission's move, not least because it will provide a
consistent derogation system for producers' organiza
tions in the fisheries sector . The Council Decisions of

3 . Provisions on producer groups and associations
thereof are contained in horizontal Regulation (EEC)

26 June 1991 concerning the Poseican (Canary Islands)
and Poseima (Madeira and Azores) programmes
already adopt the principle that producers' organiza
tions in the fisheries sector in these islands should be

(!) OJ No C 100, 22. 4. 1992, p. 13 .

eligible for enhanced aid.
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The principle is now being extended to the French
overseas departments, and a derogation from
Article 6 (2) of Regulation (EEC) No 3687/91 is to apply
both to the departments and to the islands .
5.
Under Article 6 (2), aid may be currently granted
for the formation of producers' organizations and dur
ing the first three years following recognition . For years
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The derogation now being proposed would authorize
aid for a five-year period instead of three, and at a
higher level : up to 5% , 4% , 3% , 2% and 1% of
the value of production marketed in years one to five
respectively. The new aid ceilings would be 80% , 70% ,
60% , 40% and 20% of the organization's administrat
ive expenses, again in years one to five respectively.

one, two and three, aid is not to exceed 3% , 2% and

6.

1% respectively of the value of production marketed.
Nor must it exceed 60% , 40% and 20% of the organiza
tion 's administrative expenses in the first, second and
third years respectively.

scheme should boost the development and consoli
dation of producers' organizations in the French over
seas departments, Canary Islands, Madeira and Azores .
It therefore endorses the Commission proposal .

The Committee considers that the enhanced aid

Done at Brussels, 27 May 1992.
The Chairman

of the Economic and Social Committee
Michael GEUENICH
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Opinion on the proposal for a Council Regulation (EEC) introducing specific measures for
the Canary Islands concerning agricultural products
(92/C 223/22)

On 22 April 1992 the Council decided to consult the Economic and Social Committee,
under Article 198 of the Treaty establishing the European Economic Community, on the
abovementioned proposal.
The Economic and Social Committee decided to appoint Mr Mayayo Bello as Rapporteur
General for its Opinion .
At its 297th Plenary Session (meeting of 27 May 1992), the Economic and Social Committee
adopted the following Opinion unanimously .

1.

General comments

2. Specific comments
2.1 .

1.1 .
The proposed measures come under the pro
gramme of options specific to the remote and insular
nature of the Canary Islands (Poseican).

Article 11

2.1.1 .
So as to clarify the scope of the aid, the precise
meaning of the term 'locally' should be defined .
2.1.2.

1.2.
The purpose of this programme, adopted by the
Council on 26 June 1991 (Decision 91/314/EEC), is to
further the economic and social development of the
Canary Islands and to offset any adverse repercussions
from their integration into the Community's customs
territory and the full application of common policies .

Furthermore, it would not seem advisable to

grant aid solely for cow's milk; for the same reasons
and to attain the same objectives as stated in the Article,
it is proposed that aid also be granted for goat's milk
collected by the dairies .
2.2 .

Article 15

2.2.1 .

In paragraph 1 (second sub-paragraph) the

Committee thinks that it would be sufficient for the

programme of aid initiatives to run for at least two

1.3 . Accordingly the proposed framework Regu
lation contains measures to facilitate the supply of
certain agricultural products—for both the consumer
and the processing industry—and measures to encour
age the development of certain farming activities .

1.4.
The Committee sets particular store by the
measures aimed at a sustained reduction in the prices
paid by the end user, while maintaining the highest
possible levels of production and employment.

1.5 .
This is why the Committee wishes to highlight
the importance of the measures to encourage the con
sumption of local products and the productivity and
competitiveness of the agricultural and agro-industrial
sectors : fostering endogenous development in a more
balanced and diversified framework than at present.

1.6 . In short, the Committee basically approves the
Commission proposal and unreservedly supports the
measures aimed at mitigating the difficulties caused by
the particular situation of the Canary Islands and the
shortages and constraints faced by agriculture. It would
however, make a few specific comments .

years .

2.2.2. Both paragraphs 1 and 3 should state explicitly
that this is Community aid.
2.2.3 .
Given the enormous importance of banana
production in the Canary Islands, the Committee would
stress the urgency of the need to adopt the measures
for this sector.
2.3 .

Article 17

2.3.1 . Given the special circumstances affecting the
development of most current agricultural production in
the Canary Islands, the Committee feels that it would
not be advisable to restrict the economic analysis and
forward study to the fruit and vegetable processing
industry.
2.4. Article 18

2.4.1 . It should be possible to use the graphic symbol
for animal products as well as fruit and vegetables. The
Committee does not therefore regard Title III as the
ideal place for this article; Title IV might be better.
2.5 .

Article 20

2.5.1 .
In paragraph 1 the Committee considers com
pliance with the criteria of sub-paragraphs (a) and (b)
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as sufficient to qualify for aid. The quality wines psr
appellation should not therefore be required.
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(e) investments in the collection or vinification of
grapes produced in the Canary Islands for table
wine production .'

Article 25

2.6 .

2.6.1 .

The Committee proposes that this article be

moved to Title II .
2.7 . Article 27

2.7.1 . The Committee proposes adding the following
at the end of paragraph 1 (e) :
'... over and above the needs of the regional market;'

2.7.2. The Committee proposes inserting the follow
ing paragraph 7 :
'7 . The Commission shall undertake to examine the

reasoned requests submitted by the Spanish authori
ties with a view to granting Community aid in
accordance with Regulation (EEC) No 866/90 in
the following cases, currently excluded by virtue of
Commission Decision 90/342/EEC on the selection

criteria to be adopted, namely :
(a) investments in cold stores for frozen and chilled
products;

(b) investments leading to increased production of

2.7.3 . These provisions would only apply if the pro
cessed and/or marketed products were intended for the
domestic market of the Canary Islands.
2.8.1 . The specific supply arrangements should meet
the dual objectives of satisfying the needs of the regional
market on the best terms as regards quality and price,
while at the same time boosting industrial activity and
local production. For this reason, the management of
the specific supply arrangements must be based on the
following principles :

a) Withdrawal from the arrangements of those prod
ucts where market needs can be satisfied by regional
production;
b) Preference for those supply systems which generate
more internal economic activity, e.g. fattening calv
es as opposed to fresh or chilled beef and veal;
c) Non-discrimination of local products; the aid for
local production and for the supply of primary
products for local industry must be higher or at
least equal, in its ultimate impact on consumer
prices, to the aid granted for competing products.

tomato concentrate ;

(c) investments in the cow's milk and cow's milk

products sector leading to an increase in milk
utilization capacity and investments in butter
and whey powder intended for cattle feed;
(d) investments resulting in an increase in the
slaughter capacity for pigs, cattle and poultry;

2.8.2. In line with the comments in the preceding
point and bearing in mind the powers of the Auton
omous Community of the Canary Islands in economic,
commercial, agricultural and industrial matters, it is

essential that the management and supervision of the
aid and of the estimated supply balance be carried out
directly by the Government of the Canary Islands.

Done at Brussels, 27 May 1992.
The Chairman

of the Economic and Social Committee
Michael GEUENICH
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Opinion on the proposal for a Council Regulation (EEC) introducing specific measures for
the Azores and Madeira concerning certain agricultural products
(92/C 223/23 )

On 22 April 1992 the Council decided to consult the Economic and Social Committee,
under Article 198 of the Treaty establishing the European Economic Community, on the
abovementioned proposal .

The Economic and Social Committee decided to appoint Mr Bento Gonçalves as RapporteurGeneral for its Opinion .
At its 297th Plenary Session (meeting of 27 May 1992), the Economic and Social Committee
unanimously adopted the following Opinion.

The Committee endorses the proposal for the following

— specific supply arrangements,

reasons :

a) The proposed measures largely reflect the rec
ommendations set out in the Committee's Opinion
on the outline programme for Poseima, adopted
unanimously at its Plenary Session of 30 May
1991 (!).

b) The Committee welcomes the proposed content of
the agricultural side of Poseima, which is to focus
on :

— measures to support agricultural products from
the Azores and Madeira,

— derogations applicable to structural measures,
— veterinary and plant health measures .

c) The Committee is pleased that the proposed
measures all reflect the general stance of its Opin
ions on Poseidom and Poseima, as well as the Infor

mation Report and Opinion on disadvantaged

t1 ) OJ No C 191 , 22. 7. 1991 , p. 52.

island regions, adopted unanimously at the Plenary
Session of 2 Juny 1987.

Done at Brussels, 27 May 1992.
The Chairman

of the Economic and Social Committee
Michael GEUENICH
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