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II 

(Non-legislative acts) 

REGULATIONS 

COMMISSION REGULATION (EU) No 471/2010 

of 31 May 2010 

amending Regulation (EC) No 1235/2008, as regards the list of third countries from which certain 
agricultural products obtained by organic production must originate to be marketed within the 

Union 

(Text with EEA relevance) 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European 
Union, 

Having regard to Council Regulation (EC) No 834/2007 of 
28 June 2007 on organic production and labelling of organic 
products and repealing Regulation (EEC) No 2092/91 ( 1 ), and in 
particular Article 33(2) thereof, 

Whereas: 

(1) In accordance with Article 33(2) of Regulation (EC) No 
834/2007, Annex III to Commission Regulation (EC) No 
1235/2008 of 8 December 2008 laying down detailed 
rules for implementation of Council Regulation (EC) No 
834/2007 as regards the arrangements for imports of 
organic products from third countries ( 2 ) has established 
a list of third countries whose system of production and 
control measures for organic production of agricultural 
products are recognised as equivalent to those laid down 
in that Regulation. In the light of a new application and 
information received by the Commission from third 
countries since the last publication of the list, certain 
modifications should be taken into consideration and 
added or inserted in the list. 

(2) The Australian authorities have informed the 
Commission that one control body has undergone a 
restructure and changed its name. The Australian 
authorities have provided the Commission with the 
necessary guarantees to satisfy it that the restructured 
control body meets the preconditions laid down in 
Article 8(2) of Regulation (EC) No 1235/2008. 

(3) Certain agricultural products imported from Japan are 
currently marketed in the Union pursuant to the transi
tional rules provided for in Article 19 of Regulation (EC) 
No 1235/2008. Japan submitted a request to the 
Commission to be included in the list provided for in 
Annex III to that Regulation and submitted the 
information required pursuant to Articles 7 and 8 of 
that Regulation. The examination of that information 
and consequent discussion with the Japanese authorities 
have led to the conclusion that in that country the rules 
governing production and controls of organic production 
are equivalent to those laid down in Regulation (EC) No 
834/2007. The Commission has examined on-the-spot 
the rules of production and the control measures 
actually applied in Japan, as provided for in 
Article 33(2) of Regulation (EC) No 834/2007. 
Consequently, the Commission should include Japan in 
the list provided for in Annex III to Regulation (EC) No 
1235/2008. 

(4) Regulation (EC) No 1235/2008 should therefore be 
amended accordingly. 

(5) The measures provided for in this Regulation are in 
accordance with the opinion of the regulatory 
Committee on organic production, 

HAS ADOPTED THIS REGULATION: 

Article 1 

Annex III to Regulation (EC) No 1235/2008 is amended in 
accordance with the Annex to this Regulation.
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Article 2 

This Regulation shall enter into force on the seventh day following its publication in the Official Journal of 
the European Union. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels, 31 May 2010. 

For the Commission 
The President 

José Manuel BARROSO
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ANNEX 

Annex III to Regulation (EC) No 1235/2008 is amended as follows: 

1. in point 5 of the text relating to Australia, the fourth indent is replaced by the following: 

‘— NASAA Certified Organic (NCO), www.nasaa.com.au’; 

2. after the text relating to Israel, the following text is inserted: 

‘JAPAN 

1. Product categories: 

(a) unprocessed crop products and vegetative propagating material and seeds for cultivation; 

(b) processed agricultural products for use as food composed essentially of one or more ingredients of plant origin. 

2. Origin: products of category 1(a) and organically grown ingredients in products of category 1(b) that have been 
grown in Japan. 

3. Production standards: Japanese Agricultural Standard for Organic Plants (Notification No 1605 of the MAFF of 
October 27, 2005), Japanese Agricultural Standard for Organic Processed Foods (Notification No 1606 of MAFF of 
October 27, 2005). 

4. Competent authorities: Labelling and Standards Division, Food Safety and Consumer Affairs Bureau, Ministry of 
Agriculture, Forestry and Fisheries, www.maff.go.jp/j/jas/index.html and Food and Agricultural Materials Inspection 
Center (FAMIC), www.famic.go.jp 

5. Control bodies: 

— Hyogo prefectural Organic Agriculture Society (HOAS), www.hyoyuken.org 

— AFAS Certification Center Co., Ltd, www.afasseq.com 

— NPO Kagoshima Organic Agriculture Association, www.koaa.or.jp 

— Center of Japan Organic Farmers Group, www.yu-ki.or.jp 

— Japan Organic & Natural Foods Association, http://jona-japan.org/organic 

— Ecocert-QAI Japan Ltd, http://ecocert.qai.jp 

— Japan Certification Services, Inc., www.pure-foods.co.jp 

— OCIA Japan, www.ocia-jp.com 

— Overseas Merchandise Inspection Co., Ltd, www.omicnet.com/index.html.en 

— Organic Farming Promotion Association, www3.ocn.ne.jp/~yusuikyo 

— ASAC Stands for Axis’ System for Auditing and Certification and Association for Sustainable Agricultural 
Certification, www.axis-asac.net 

— Environmentally Friendly Rice Network, www.epfnetwork.org/okome 

— Ooita Prefecture Organic Agricultural Research Center, www.d-b.ne.jp/oitayuki 

6. Certificate issuing bodies: as at point 5. 

7. Duration of the inclusion: 30 June 2013.’.
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COMMISSION REGULATION (EU) No 472/2010 

of 31 May 2010 

imposing a provisional anti-dumping duty on imports of certain polyethylene terephthalate 
originating in Iran and the United Arab Emirates 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European 
Union, 

Having regard to Council Regulation (EC) No 1225/2009 of 
30 November 2009 on protection against dumped imports 
from countries not members of the European Community ( 1 ) 
(‘the basic Regulation’), and in particular Article 7 thereof, 

After consulting the Advisory Committee, 

Whereas: 

1. PROCEDURE 

1.1. Initiation 

(1) On 3 September 2009, the Commission announced, by a 
notice published in the Official Journal of the European 
Union ( 2 ) (‘notice of initiation’), the initiation of an anti- 
dumping proceeding with regard to imports into the 
Union of certain polyethylene terephthalate (‘PET’) ori- 
ginating in Iran, Pakistan and the United Arab Emirates 
(‘the countries concerned’). 

(2) The proceeding was initiated following a complaint 
lodged on 20 July 2009 by the Polyethylene Tereph
thalate Committee of Plastics Europe (‘the complainant’) 
on behalf of producers representing a major proportion, 
in this case more than 50 %, of the total Union 
production of certain polyethylene terephthalate. The 
complaint contained prima facie evidence of dumping 
of the product concerned originating in the countries 
concerned and of material injury resulting therefrom, 
which was considered sufficient to justify the initiation 
of a proceeding. 

1.2. Parties concerned by the proceeding 

(3) The Commission officially advised the complainant 
producers, other known Union producers, importers/ 
traders and users known to be concerned, exporting 
producers and representatives of the exporting 
countries concerned, of the initiation of the proceeding. 
Interested parties were given the opportunity to make 
their views known in writing and to request a hearing 
within the time limit set in the notice of initiation. 

(4) All interested parties, who so requested and showed that 
there were particular reasons why they should be heard, 
were granted a hearing. 

(5) In view of the apparent high number of Union producers 
and importers, sampling was envisaged in the notice of 
initiation, in accordance with Article 17 of the basic 

Regulation. In order to enable the Commission to 
decide whether sampling would be necessary and, if so, 
to select a sample, all Union producers and importers 
were asked to make themselves known to the 
Commission and to provide, as specified in the notice 
of initiation, basic information on their activities related 
to the product under investigation during the 
investigation period (1 July 2008-30 June 2009). 

(6) Fourteen Union producers provided the requested 
information and agreed to be included in the sample. 
On the basis of the information received from the co- 
operating Union producers, the Commission selected a 
sample of five Union producers representing 65 % of the 
sales by all cooperating Union producers. 

(7) Eight importers provided the requested information and 
agreed to be included in the sample. On the basis of the 
information received from the cooperating importers, the 
Commission selected a sample of two importers repre
senting 83 % of imports by all cooperating importers and 
48 % of all imports from the UAE, Iran and Pakistan. 

(8) The Commission sent questionnaires to exporting 
producers, sampled Union producers, sampled 
importers and to all users and suppliers known to be 
concerned as well as to those that made themselves 
known within the deadlines set out in the notice of 
initiation. 

(9) Questionnaire replies were received from five sampled 
Union producers, one sampled importer, ten users in 
the Union, three suppliers of raw materials, one 
exporting producer in Iran and its related trader, one 
exporting producer in Pakistan and one exporting 
producer in the United Arab Emirates. In addition, 
seven cooperating Union producers provided the 
requested general data for the injury analysis. 

(10) The Commission sought and verified all the information 
deemed necessary for a preliminary determination of 
dumping, resulting injury and Union interest. Verification 
visits were carried out at the premises of the following 
companies: 

(a) Union producers 

— Novapet SA, Spain, 

— Equipolymers srl, Italy, 

— UAB Orion Global PET (Indorama), Lithuania, 

— UAB Neo Group, Lithuania;
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(b) Exporting producer in Iran 

— Shahid Tondguyan Petrochemical Co. and its 
related companies, Bandar Imam Khomeini and 
Tehran; 

(c) Exporting producer in Pakistan 

— Novatex Limited, Karachi; 

(d) Exporting producer in the United Arab Emirates 

— JBF RAK LLC, Ras Al Khaimah. 

1.3. Investigation period 

(11) The investigation of dumping and injury covered the 
period from 1 July 2008 to 30 June 2009 (‘the investi
gation period’ or ‘IP’). The examination of trends relevant 
for the assessment of injury covered the period from 
1 January 2006 to the end of the investigation period 
(‘period considered’). 

2. PRODUCT CONCERNED AND LIKE PRODUCT 

2.1. Product concerned 

(12) The product concerned is polyethylene terephthalate 
having a viscosity number of 78 ml/g or higher 
according to the ISO Standard 1628-5, originating in 
Iran, Pakistan and the United Arab Emirates (‘the 
product concerned’), currently falling within CN code 
3907 60 20. 

(13) PET is a chemical product which is normally used in the 
plastics industry, for the production of bottles and sheets. 
Since this grade of PET is a homogeneous product, it was 
not further subdivided into different product types. 

2.2. Like product 

(14) The investigation showed that the PET produced and sold 
in the Union by the Union industry, and the PET 
produced and sold on the domestic markets of Iran, 
Pakistan and the United Arab Emirates, and exported 
to the Union have essentially the same basic chemical 
and physical characteristics and the same basic uses. 
They are therefore provisionally considered to be alike 
within the meaning of Article 1(4) of the basic 
Regulation. 

3. DUMPING 

(15) Given the considerable fluctuations in raw material costs 
and PET market prices observed during the IP, it was 
considered appropriate to make use of quarterly data in 
establishing the normal value and export price. However, 
this methodology could not be applied for Iran, since the 
sole Iranian producer was unable to provide full quarterly 
cost data. 

3.1. Iran 

3.1.1. Normal Value 

(16) In accordance with Article 2(2) of the basic Regulation, 
the Commission first established whether the domestic 
sales of the sole Iranian producer were sufficiently repre
sentative, i.e. whether the total volume of such sales 
represented at least 5 % of its total volume of export 
sales of the product concerned to the Union. The 
domestic sales of the sole Iranian producer were 
considered sufficiently representative during the 
investigation period. 

(17) The Commission subsequently examined whether the 
domestic sales of the like product could be regarded as 
being sold in the ordinary course of trade pursuant to 
Article 2(4) of the basic Regulation. This was done by 
establishing for the like product sold on the Iranian 
market the proportion of profitable domestic sales to 
independent customers during the IP. 

(18) Since the volume of profitable sales of the like product 
represented 80 % or less of the total sales volume of the 
like product normal value was based on the actual 
domestic price, calculated as a weighted average of 
profitable sales. 

3.1.2. Export price 

(19) Since export sales to the Union were made through a 
related trading company located in Iran, the export price 
was established in accordance with Article 2(8) of the 
basic Regulation on the basis of the prices of this 
related trader to independent customers in the Union. 

3.1.3. Comparison 

(20) The normal value and the export price of the sole 
exporting producer were compared on an ex-works basis. 

(21) For the purpose of ensuring a fair comparison between 
the normal value and export price, due allowance in the 
form of adjustments was made for differences affecting 
prices and price comparability in accordance with 
Article 2(10) of the basic Regulation. On this basis, 
adjustments for differences in level of trade, transport 
costs, handling, loading and ancillary costs, packing 
costs, credit costs, and other factors (bank charges) 
have been made where applicable and justified. 

(22) The company claimed an adjustment for differences in 
level of trade due to different sales patterns between its 
customers in its domestic and EU market. This was 
granted to the extent that the company could 
substantiate its claim.
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(23) The Iranian exporting producer furthermore submitted a 
particular claim regarding the alleged impact of the inter
national sanctions against Iran. The company claimed 
that, due to the sanctions, certain big US based PET 
customers like Coca-Cola and Pepsi are not allowed to 
buy PET from Iran and consequently do not issue quality 
certificates for PET coming from Iran. This allegedly also 
has an impact on other European customers who require 
lower prices for PET that has not been certified by Coca 
Cola or Pepsi. However, the Iranian exporting producer 
was not able to quantify the alleged impact of the 
sanctions in a way that could be supported by any 
evidence. Finally, the company encountered similar 
problems on the domestic market where local Coca- 
Cola and Pepsi licensees were not allowed to source 
PET from Iranian producers and have to rely on 
imports from other countries. Consequently, the 
sanctions should also exert a downward pressure on 
domestic prices and, thus, there is no apparent difference 
for price comparison purposes. It was therefore 
concluded that there were no grounds to make an 
allowance in the form of an adjustment for the impact 
of sanctions on Iran. 

3.1.4. Dumping margin 

(24) In accordance with Article 2(11) and (12) of the basic 
Regulation, the dumping margin for the sole Iranian 
producer was established on the basis of a comparison 
of the weighted average normal value with the weighted 
average export price. 

(25) Based on information available from the complaint and 
the cooperating Iranian exporting producer, there are no 
other known producers of the product concerned in Iran. 
Therefore, the country-wide dumping margin to be estab
lished for Iran should be equal to the dumping margin 
established for the sole cooperating exporting producer 
in Iran. 

(26) The provisional dumping margin for Iran, expressed as a 
percentage of the CIF Union frontier price, duty unpaid, 
is 28,6 %. 

3.2. Pakistan 

3.2.1. Normal value 

(27) In accordance with Article 2(2) of the basic Regulation, 
the Commission first established whether the domestic 
sales of the sole Pakistani producer were sufficiently 
representative, i.e. whether the total volume of such 
sales represented at least 5 % of its total volume of 
export sales of the product concerned to the Union. 
The domestic sales of the sole Pakistani producer were 
considered sufficiently representative during the 
investigation period. 

(28) The Commission subsequently examined whether the 
domestic sales of the like product could be regarded as 
being sold in the ordinary course of trade pursuant to 
Article 2(4) of the basic Regulation. This was done by 
establishing for the like product sold on the Pakistani 
market the proportion of profitable domestic sales to 
independent customers during the IP. 

(29) Since the volume of profitable sales of the like product 
represented more than 80 % of the total sales volume of 
the like product on the domestic market, normal value 
was calculated as the weighted average of all domestic 
sales prices of the like product. 

3.2.2. Export price 

(30) The sole exporting producer in Pakistan exported the 
product concerned directly to independent customers in 
the Union. Export prices were therefore established on 
the basis of the prices actually paid or payable by these 
independent customers for the product concerned, in 
accordance with Article 2(8) of the basic Regulation. 

3.2.3. Comparison 

(31) The normal values and the export price of the sole 
exporting producer were compared on an ex-works basis. 

(32) For the purpose of ensuring a fair comparison between 
the normal value and export price, due allowance in the 
form of adjustments was made for differences affecting 
prices and price comparability in accordance with 
Article 2(10) of the basic Regulation. On this basis, 
adjustments for differences in import charges, discounts, 
rebates, transport, insurance, handling, loading and 
ancillary costs, packing costs, credit costs, after-sales 
costs (technical assistance and services), commissions, 
and other factors (bank charges) have been made where 
applicable and justified. 

3.2.4. Dumping margin 

(33) In accordance with Article 2(11) and (12) of the basic 
Regulation, the dumping margin for the sole Pakistani 
producer was established on the basis of a comparison 
of the weighted average normal value with the weighted 
average export price. 

(34) The provisional dumping margin for the sole Pakistani 
exporting producer, Novatex Limited, expressed as a 
percentage of the CIF Union frontier price, duty 
unpaid, is 1,5 % for, i.e. below de minimis in the sense 
of Article 9(3) of the basic Regulation. 

(35) Since there are no other producers of the product 
concerned in Pakistan, no provisional measures should 
be imposed.
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3.3. United Arab Emirates 

3.3.1. Normal value 

(36) In accordance with Article 2(2) of the basic Regulation, 
the Commission first established whether the domestic 
sales of the sole producer in the United Arab Emirates 
(UAE) were sufficiently representative, i.e. whether the 
total volume of such sales represented at least 5 % of 
its total volume of export sales of the product 
concerned to the Union. The domestic sales of the sole 
UAE producer were considered sufficiently representative 
during the investigation period. 

(37) The Commission subsequently examined whether the 
domestic sales of the like product could be regarded as 
being sold in the ordinary course of trade pursuant to 
Article 2(4) of the basic Regulation. This was done by 
establishing for the like product sold on the UAE market 
the proportion of profitable domestic sales to 
independent customers during the IP. 

(38) Since the volume of profitable sales of the like product 
represented 80 % or less of the total sales volume of the 
like product, normal value was based on the actual 
domestic price, calculated as a weighted average of 
profitable sales. 

3.3.2. Export price 

(39) The sole exporting producer in the United Arab Emirates 
exported the product concerned directly to independent 
customers in the Union. Export prices were therefore 
established on the basis of the prices actually paid or 
payable by these independents customers for the 
product concerned, in accordance with Article 2(8) of 
the basic Regulation. 

3.3.3. Comparison 

(40) The normal values and the export prices of the sole 
exporting producer were compared on an ex-works basis. 

(41) For the purpose of ensuring a fair comparison between 
the normal value and export price, due allowance in the 
form of adjustments was made for differences affecting 
prices and price comparability in accordance with 
Article 2(10) of the basic Regulation. On this basis, 
adjustments for differences in transport, insurance, 
handling, loading and ancillary costs, credit costs and 
commissions have been made where applicable and 
justified. 

3.3.4. Dumping margin 

(42) In accordance with Article 2(11) and (12) of the basic 
Regulation, the dumping margin for the sole UAE 
producer was established on the basis of a comparison 
of the weighted average normal value with the weighted 
average export price. 

(43) Based on information available from the complaint and 
the cooperating UAE exporting producer, there are no 
other known producers of the product concerned in 
the United Arab Emirates. Therefore, the country-wide 
dumping margin to be established for the United Arab 
Emirates should be equal to the dumping margin estab
lished for the sole cooperating exporting producer in the 
United Arab Emirates. 

(44) The provisional dumping margin for the United Arab 
Emirates, expressed as a percentage of the CIF Union 
frontier price, duty unpaid, is 6,6 %. 

4. INJURY 

4.1. Union production and Union industry 

(45) During the IP, the like product was manufactured by 17 
producers in the Union. The output of these producers 
(established on the basis of the information collected 
from the cooperating producers and for the other 
Union producers on the data from the complaint) is 
therefore deemed to constitute the Union production 
within the meaning of Article 4(1) of the basic 
Regulation 

(46) Of these 17 producers, 12 producers cooperated with the 
investigation. These 12 producers were found to account 
for a major proportion, in this case more than 80 %, of 
the total Union production of the like product. The 12 
cooperating producers therefore constitute the Union 
industry within the meaning of Article 4(1) and 
Article 5(4) of the basic Regulation and will be 
hereafter referred to as the ‘Union industry’. The 
remaining Union producers will be hereafter referred to 
as the ‘other Union producers’. These other Union 
producers have not actively supported or opposed the 
complaint. 

(47) It is noted that the EU market for PET is characterised by 
a relatively high number of producers, belonging usually 
to bigger groups with headquarters outside the EU. The 
market is in a process of consolidation with a number of 
recent takeovers and closures. For instance, since 2009, 
PET production plants of Tergal Fibers (France), Invista 
(Germany) and Artenius (UK) closed while Indorama 
took over the former Eastman plants in UK and the 
Netherlands. 

(48) As indicated above at recital (6), a sample of five indi
vidual producers was selected, representing 65 % of the 
sales by all cooperating Union producers. One company 
was not in a position to provide all data as requested and 
the sample consequently had to be reduced to four 
companies representing 47 % of the sales by all 
cooperating producers.
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4.2. Union consumption 

(49) Union consumption was established on the basis of the sales volumes of the Union industry on the 
Union market, the import volumes data for the EU market obtained from EUROSTAT and, 
concerning the other Union producers, from estimations based on the complaint. 

(50) Union consumption of the product under investigation increased between 2006 and the IP by 11 %. 
In detail, the apparent demand grew in 2007 by 8 %, decreased slightly between 2007 and 2008 (by 
2 percentage points) and increased by further 5 percentage points between 2008 and the IP. 

Table 1 

2006 2007 2008 IP 

Total EU consumption (tonnes) 2 709 400 2 936 279 2 868 775 2 996 698 

Index (2006 = 100) 100 108 106 111 

Source: questionnaire replies, Eurostat data and complaint. 

4.3. Imports from the countries concerned 

(a) Cumulative assessment of the effects of the imports concerned 

(51) The Commission examined whether imports of PET in Iran, Pakistan and the United Arab Emirates 
should be assessed cumulatively in accordance with Article 3(4) of the basic Regulation. 

(52) As the dumping margin found for Pakistan is de minimis, it is considered that the effect of those 
imports cannot be assessed together with dumped imports from Iran and the UAE. 

(53) With regard to the effects of the imports originating in the UAE and Iran, the investigation showed 
that the dumping margins were above the de minimis threshold as defined in Article 9(3) of the basic 
Regulation and the volume of dumped imports from these two countries was not negligible in the 
sense of Article 5(7) of the basic Regulation. 

(54) With regard to the conditions of competition between imports from Iran and the United Arab 
Emirates and the like product, the investigation revealed that the producers from these countries 
use the same sales channels and sell to similar categories of customers. Moreover, the investigation 
also revealed that the imports from both these countries had an increasing trend in the period 
considered. 

(55) In view of the above, it is provisionally considered that all the criteria set out in Article 3(4) of the 
basic Regulation were met and that imports from Iran and the United Arab Emirates should be 
examined cumulatively. 

(b) Volume of the imports concerned 

(56) The volume of dumped imports of the product concerned into the EU rose by almost 20 times 
between 2006 and the IP and reached 212 198 tonnes in the IP. More specifically, imports from the 
UAE and Iran almost tripled between 2006 and 2007, before further increasing by 4 times in 2008 
compared to 2007 and almost doubling between 2008 and the IP. 

Table 2 

2006 2007 2008 IP 

Volume of dumped imports from the UAE 
and Iran (tonnes) 

11 752 33 812 133 389 212 198 

Index (2006 = 100) 100 288 1 135 1 806 

Market share of dumped imports from the 
UAE and Iran 

0,4 % 1,2 % 4,6 % 7,1 % 

Source: Eurostat.
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(c) Market share of the imports concerned 

(57) The market share held by dumped imports from the UAE and Iran stood at 0,4 % during 2006 and 
increased steadily by almost 7 percentage points throughout the period considered. More specifically, 
it rose by 0,8 percentage points between 2006 and 2007, by further 3,4 percentage points between 
2007 and 2008 and by 2,5 percentage points between 2008 and the IP. In the IP, the market share 
of dumped imports from the UAE and Iran was 7,1 %. 

(58) It is noted that the UAE entered the market only as of 2007, but managed quickly to gain a 
substantial market share. 

(d) Prices 

(i) P r i c e e v o l u t i o n 

(59) The average import price decreased by 15 % in the period considered with the sharpest decline 
between 2008 and the IP. More specifically, the average price decreased by 1 % in 2007 and by 
another percentage point in 2008, before dropping by further 13 percentage points in the IP. 

Table 3 

2006 2007 2008 IP 

Price of imports from the UAE and Iran 
(EUR/ton) 

1 033 1 023 1 010 874 

Index 100 99 98 85 

Source: Eurostat. 

(ii) P r i c e u n d e r c u t t i n g 

(60) In consideration of the fact that the prices and costs of the product concerned were subject to 
considerable fluctuations in the IP, selling prices and costs were collected by quarters and 
undercutting and underselling calculations were conducted on a quarterly basis. 

(61) For the purpose of analysing price undercutting, the weighted average sales prices of the Union 
industry to unrelated customers on the Union market, adjusted to an ex-works level, were compared 
to the corresponding weighted average prices of the imports from the UAE and Iran to the first 
independent customer on the Union market, established on a CIF basis with appropriate adjustments 
for post-importation costs and differences in the level of trade. 

(62) The comparison showed that during the IP, the dumped product concerned originating in the UAE 
sold in the Union undercut the Union industry's prices by 3,9 %. The dumped products originating in 
Iran sold in the Union undercut the prices of the Union industry by 3,2 %. The weighted average 
undercutting margin of both countries during the IP is 3,8 %. 

4.4. Situation of the Union industry 

(63) Pursuant to Article 3(5) of the basic Regulation, the examination of the impact of the dumped 
imports on the Union industry included an evaluation of all economic factors and indices having 
a bearing on the state of the Union industry during the period considered has been conducted. 

(64) As explained above, considering the large number of Union producers, sampling had to be used. For 
the purpose of the injury analysis, the injury indicators have been established at the following two 
levels:
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— The macroeconomic elements (production, capacity, sales volume, market share, growth, 
employment, productivity, average unit prices and magnitude of dumping margins and 
recovery from the effects of past dumping) were assessed at the level of the whole Union 
production, on the basis of the information collected from the cooperating producers and for 
the other Union producers an estimation based on the data from the complaint was used. 

— The analysis of microeconomic elements (stocks, wages, profitability, return on investments, cash 
flow, ability to raise capital and investments) was carried out for the sampled Union producers on 
the basis of their information. 

4.5. Macroeconomic elements 

(a) Production 

(65) The Union production decreased by 4 % between 2006 and the IP. More specifically, it increased by 
5 % in 2007 to around 2 570 000 tonnes, but sharply decreased by 10 percentage points in 2008 
compared to 2007 and slightly increased by 1 percentage point between 2008 and the IP, when it 
reached around 2 300 000 tonnes. 

Table 4 

2006 2007 2008 IP 

Production (tonnes) 2 439 838 2 570 198 2 327 169 2 338 577 

Index (2006 = 100) 100 105 95 96 

Source: questionnaire replies and complaint. 

(b) Production capacity and capacity utilisation 

(66) The production capacity of the Union producers increased by 15 % throughout the period 
considered. Specifically, it increased by 1 % in 2007, by further 5 percentage points in 2008 and 
by even further 9 percentage points in the IP. 

Table 5 

2006 2007 2008 IP 

Production capacity (tonnes) 2 954 089 2 971 034 3 118 060 3 385 738 

Index (2006 = 100) 100 101 106 115 

Capacity utilisation 83 % 87 % 75 % 69 % 

Index (2006 = 100) 100 105 90 84 

Source: questionnaire replies and complaint. 

(67) Capacity utilisation was 83 % in 2006, increased to 87 % in 2007 but later dropped to 75 % in 2008 
and to only 69 % in the IP. The dropping utilisation rate in 2008 and the IP reflects decreased 
production and increased production capacity in this period. 

(c) Sales volume 

(68) The sales volume of the Union producers to unrelated customers on the EU market modestly 
decreased in the period considered. The sales increased by 5 % in 2007, but in the following year 
decreased slightly below the 2006 level, and in the IP they were 3 % lower that in 2006, at around 
2 100 000 tonnes. Given the limited volume of stocks, the development of sales closely reflects the 
development in the production.
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Table 6 

2006 2007 2008 IP 

EU sales (tonnes) 2 202 265 2 318 567 2 171 203 2 133 787 

Index (2006 = 100) 100 105 99 97 

Source: questionnaire replies and complaint. 

(d) Market share 

(69) During the period considered, the Union producers lost 10 percentage points of market share, which 
decreased from 85 % in 2006 to 75 % in the IP. This loss of market share reflects the fact that, 
despite an increase in consumption, the Union industry's sales dropped by 3 % in the period 
considered. It is noted that this decreasing trend was also found for the sampled Union producers. 

Table 7 

2006 2007 2008 IP 

Market share of the Union producers. 84,9 % 83,2 % 79,8 % 75,1 % 

Index (2006 = 100) 100 98 94 88 

Source: questionnaire replies, complaint and Eurostat. 

(e) Growth 

(70) Between 2006 and the IP, whilst the Union consumption increased by 11 %, the volume of sales by 
the Union producers on the EU market decreased by 3 %, and the Union producers’ market share 
decreased by 10 percentage points. On the other hand, the market share of the dumped imports 
increased from 0,4 % to 7,1 % in the same period of time. It is thus concluded that the Union 
producers could not benefit from any growth of the market. 

(f) Employment 

(71) The employment level of the Union producers shows a decrease of 15 % between 2006 and the IP. 
More specifically, the number of people employed decreased significantly from 2 400 in 2006 to 
2 100 in 2007 or by 13 % and remained close to this level in 2008 and in the IP. The drop in 2007 
is a reflection of the restructuring efforts by a number of EU producers. 

Table 8 

2006 2007 2008 IP 

Employment (persons) 2 410 2 100 2 060 2 057 

Index (2006 = 100) 100 87 85 85 

Source: questionnaire replies and complaint. 

(g) Productivity 

(72) Productivity of the Union producers’ workforce, measured as output (tonnes) per person employed 
per year, increased by 12 % in the period considered. This reflects the fact that production decreased 
at a lower pace than the employment level and is an indication of increased efficiency by the Union 
producers. This is particularly obvious in 2007 when production increased while the employment 
level decreased and the productivity was 21 % higher than in 2006.

EN 1.6.2010 Official Journal of the European Union L 134/11



Table 9 

2006 2007 2008 IP 

Productivity (tonnes per employee) 1 013 1 224 1 130 1 137 

Index (2006 = 100) 100 121 112 112 

Source: questionnaire replies and complaint. 

(h) Factors affecting sales prices 

(73) The annual average sales prices of the Union producers on the EU market to unrelated customers 
remained stable between 2006 and 2008 at around 1 100 EUR per tonne. In the IP the annual 
average sale price decreased by 12 % and reached 977 EUR per tonne. The annual average sales price 
does not reflect the monthly or even daily price fluctuations of the PET on the European (and world) 
market, but is considered sufficient to show the trend during the period considered. The sales prices 
of PET normally follow the price trends of its main raw materials (mainly PTA and MEG) as they 
constitute up to 80 % of the total cost of PET. 

Table 10 

2006 2007 2008 IP 

Unit price EU market (EUR/ton) 1 110 1 105 1 111 977 

Index (2006 = 100) 100 100 100 88 

Source: questionnaire replies and complaint. 

(74) As indicated above, the sales prices of the Union industry were undercut by the dumped imports 
from UAE and Iran. 

(i) Magnitude of the dumping margin and recovery from past dumping 

(75) Given the volume, market share and prices of the imports from the UAE and Iran, the impact on the 
Union industry of the actual margins of dumping cannot be considered to be negligible. It is 
important to recall that since 2000, there have been anti-dumping measures in force against 
imports of PET from India, Indonesia, the Republic of Korea, Malaysia, Taiwan, Thailand and since 
2004 against the People's Republic of China. Given that in the period considered by this investigation 
the Union industry lost market share and increased their losses, no actual recovery from the past 
dumping can be established and it is considered that Union production remains vulnerable to the 
injurious effect of any dumped imports in the Union market. 

4.6. Microeconomic elements 

(a) Stocks 

(76) The level of closing stocks of the sampled producers decreased between 2006 and the IP by 22 %. It 
is noted that the stocks represent less than 5 % of the annual production and therefore the relevance 
of this indicator in the injury analysis is limited. 

Table 11 

Sample 2006 2007 2008 IP 

Closing stock (tonnes) 61 374 57 920 46 951 47 582 

Index (2006 = 100) 100 94 77 78 

Source: questionnaire replies.
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(b) Wages 

(77) The annual labour cost increased by 11 % between 2006 and 2007, before decreasing by 2 
percentage points in 2008 compared to 2007 and further 9 percentage points in the IP compared 
to 2008 reaching the same level as in 2006. Overall, labour costs thus remained stable. 

Table 12 

Sample 2006 2007 2008 IP 

Annual labour cost (EUR) 27 671 771 30 818 299 30 077 380 27 723 396 

Index (2006 = 100) 100 111 109 100 

Source: questionnaire replies. 

(c) Profitability and return on investments 

(78) During the period considered, the profitability of the sampled producers’ sales of the like product on 
the EU market to unrelated customers, expressed as a percentage of net sales, remained negative and 
even dropped from – 6,9 % to – 7,5 %. More specifically, the situation with regard to profitability of 
the sampled producers improved in 2007 when net losses accounted only – 1,5 % of net sales, but 
losses increased sharply in 2008 to – 9,3 %. The situation slightly improved in the IP. 

Table 13 

Sample 2006 2007 2008 IP 

Profitability of EU (% of net sales) – 6,9 % – 1,5 % – 9,3 % – 7,5 % 

Index (2006 = – 100) – 100 – 22 – 134 – 108 

ROI (profit in % of net book value of 
investments) 

– 9,6 % – 3,1 % – 16,8 % – 12,3 % 

Index (2006 = – 100) – 100 – 32 – 175 – 127 

Source: questionnaire replies. 

(79) The return on investments (‘ROI’), expressed as the profit in percent of the net book value of 
investments, broadly followed the profitability trend. It increased from a level of – 9,6 % in 2006 
to – 3,1 % in 2007. It decreased to – 16,8 % in 2008 and increased again in the IP to – 12,3 %. 
Overall, the return on investments remained negative and deteriorated by 2,7 percentage points over 
the period considered. 

(d) Cash flow and ability to raise capital 

(80) The net cash flow from operating activities was negative at – 18,5 million EUR in 2006. It improved 
significantly in 2007 when it became positive at 19,5 million EUR, but deteriorated massively in 
2008 (– 42 million EUR) before reaching the negative – 11 million EUR in the IP. Overall, cash flow 
improved in the period considered although it remained negative. 

(81) There were no indications that the Union industry encountered difficulties in raising capital, mainly 
due to the fact that some of the producers are incorporated in larger groups.
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Table 14 

Sample 2006 2007 2008 IP 

Cash flow (EUR) – 18 453 130 19 478 426 – 42 321 103 – 11 038 129 

Index (2006 = 100) – 100 206 – 229 – 60 

Source: questionnaire replies. 

(e) Investments 

(82) The sampled companies’ annual investments in the production of the like product decreased by 34 % 
between 2006 and 2007, by a further 59 percentage points between 2007 and 2008 and then it 
slightly decreased in the IP compared to 2008. Overall, investments decreased by 96 % in the period 
considered. This sharp drop in investments can be partially explained by the fact that in 2006 and 
2007 new production lines were acquired aiming at increasing capacity. 

Table 15 

Sample 2006 2007 2008 IP 

Net investments (EUR) 98 398 284 64 607 801 6 537 577 4 298 208 

Index (2006 = 100) 100 66 7 4 

Source: questionnaire replies. 

4.7. Conclusion on injury 

(83) The analysis of the macroeconomic data show that the Union producers decreased their production 
and sales during the period considered. Although the observed decrease was not dramatic as such, it 
needs to be seen in the context of increased demand between 2006 and the IP, which resulted in the 
Union producers’ market share dropping by 10 percentage points to 75 %. 

(84) At the same time the relevant microeconomic indicators show a clear deterioration of the economic 
situation of the sampled Union producers. The profitability and return on investment remained 
negative and they overall declined further between 2006 and the IP. The cash flow, despite an 
overall positive development, also remained negative in the IP. 

(85) In the light of the foregoing, it is provisionally concluded that the Union industry has suffered 
material injury within the meaning of Article 3(5) of the basic Regulation. 

5. CAUSATION 

5.1. Introduction 

(86) In accordance with Article 3(6) and Article 3(7) of the basic Regulation, the Commission examined 
whether the dumped imports originating in Iran and the United Arab Emirates have caused injury to 
the Union industry to a degree that enables it to be classified as material. Known factors other than 
the dumped imports, which could at the same time have injured the Union industry, were also 
examined to ensure that possible injury caused by these other factors was not attributed to the 
dumped imports. 

5.2. Effect of the dumped imports 

(87) Between 2006 and the IP, the volume of the dumped imports of the product concerned originating 
in the UAE and Iran increased by almost 20 times to 212 200 tonnes, and their market share 
increased by almost 7 percentage points (from 0,4 % to 7,1 %). At the same time, the Union 
industry lost some 10 percentage points of market share (from 84,9 % to 75,1 %). The average 
price of these imports decreased between 2006 and the IP and remained lower than the average 
price of Union producers.
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(88) As indicated above at recital (62), price undercutting of the dumped imports was 3,9 % in case of the 
UAE and 3,2 % for Iran. Even if the price undercutting was below 4 %, it cannot be considered as 
insignificant given that PET is a commodity and competition takes place mainly via price. 

(89) The Iranian exporter claimed that Iranian PET imports could not have caused material injury to the 
Union industry in view of the fact that these import levels would only marginally exceed the de 
minimis threshold for imports. However, during the IP, imports from Iran, corresponding to a market 
share of 1.9 %, exceeded the de minimis threshold specified in the basic Regulation. In addition, 
Iranian import prices were undercutting the Union industry's sales prices. Against this background, 
the argument raised by the Iranian exporter is rejected. 

(90) In view of the undercutting of Union industry's prices by imports from the UAE and Iran, it is 
considered that these dumped imports exerted a downward pressure on prices, preventing the Union 
industry from keeping its sales prices to a level that would have been necessary to cover its costs and 
to realise a profit. Therefore, it is considered that a causal link exists between those imports and the 
Union industry's injury. 

5.3. Effect of other factors 

5.3.1. Export activity of the Union industry 

(91) One interested party claimed that any injury was due to the poor export activity of the Union 
producers. As it can be seen from the table below, the volume of exports of the Union industry 
increased during the period considered by 11 %. The level of export prices over the same period 
decreased by 10 % which resulted in stable export sales value during the period considered. 
Consequently, there is no indication that the export performance contributed to the injury 
suffered by the Union industry. 

Table 16 

Union industry 2006 2007 2008 IP 

Export sales (tonnes) 25 677 24 103 23 414 28 504 

Index (2006 = 100) 100 94 91 111 

Export sales (EUR) 28 473 679 27 176 204 25 109 209 28 564 676 

Index (2006 = 100) 100 95 88 100 

Price of exports (EUR/ton) 1 109 1 128 1 072 1 002 

Source: questionnaire replies. 

(92) Another interested party claimed that the prices of the Union industry on the EU market were 
artificially high. According to the interested party, this claim is evidenced by the fact that prices 
on the EU market remained stable whereas export sales prices have dropped. However, the investi
gation has shown that the annual average sales prices of the Union industry on the EU market 
decreased by 12 % over the period considered, in line with the decrease in export prices over the 
same period. The argument is thus rejected. 

5.3.2. Imports from third countries 

(a) Pakistan 

(93) Considering that the imports from Pakistan were found not to be dumped, it is necessary to analyse 
if they nevertheless contributed to the injury suffered by the Union producers. The volume of imports 
from Pakistan increased twofold in the period considered. More specifically, they decreased between 
2006 and 2007 by 25 % but then increased significantly in 2008 compared to 2007 by 117 
percentage points and in the IP by a further 16 percentage points compared to 2008 reaching 
92 000 tonnes. The corresponding market share held by these imports increased from 1,6 % in 
2006 to 3,1 % in the IP.
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Table 17 

2006 2007 2008 IP 

Volume of imports from Pakistan (tonnes) 44 187 33 255 84 859 92 004 

Index (2006 = 100) 100 75 192 208 

Market share of imports from Pakistan 1,6 % 1,1 % 3,0 % 3,1 % 

Price of imports (EUR/ton) 1 030 1 022 1 023 900 

Source: Eurostat. 

(94) The average price of the Pakistani imports remained in general below the average prices of the Union 
producers. However, the detailed analysis of the price information provided by the cooperating 
exporter in Pakistan showed that its prices undercut the Union prices by less than 1,5 %, i.e. less 
than half the undercutting established for dumped imports from Iran and the UAE. Consequently, 
although it cannot be excluded that imports from Pakistan contributed to the injury suffered by the 
Union industry, their contribution was only limited and could not have broken the causal link 
between the dumped imports and the injury suffered by the Union industry. 

(b) Republic of Korea 

(95) The Republic of Korea is subject to anti-dumping duties since 2000. However, two Korean 
companies are subject to a zero duty and the investigation established that imports from the 
Republic of Korea remain at a high level and increased significantly in the period considered. The 
Korean imports increased by almost 150 % between 2006 and the IP and their corresponding market 
share increased from 3,5 % in 2006 to 7,7 % in the IP. 

Table 18 

2006 2007 2008 IP 

Volume of imports from South Korea 
(tonnes) 

94 023 130 994 177 341 231 107 

Index (2006 = 100) 100 139 189 246 

Market share of imports from South Korea 3,5 % 4,5 % 6,2 % 7,7 % 

Price of imports (EUR/ton) 1 084 1 071 1 063 914 

Source: Eurostat. 

(96) The average price of the Korean imports remained in general slightly below the average prices of the 
Union producers. However, the Korean prices were higher than the average prices from the UAE and 
Iran, and they were also higher than the average prices from Pakistan. Consequently, although it 
cannot be excluded that imports from the Republic of Korea contributed to the injury suffered by the 
Union industry, their contribution was only limited and they are considered not to have broken the 
causal link established as regards the dumped imports from the UAE and Iran. 

(97) The Iranian exporter claimed that any increase in Iranian imports was due to a decline in South 
Korean imports and therefore was not at the expense of European producers. However, Eurostat data 
show that, over the period considered, import volumes from both countries have been increasing 
steadily in parallel. Hence, it can not be concluded that imports from Iran merely substituted imports 
from South Korea. 

(c) Other countries 

(98) Imports from other countries were, on average, at prices substantially higher than average sales prices 
of the Union producers. In addition, these imports have lost market share in the period considered. 
Consequently, these imports are not considered as being a possible cause of injury for the Union 
industry.
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Table 19 

2006 2007 2008 IP 

Volume of imports from other countries 
(tonnes) 

259 438 296 418 185 286 210 772 

Index (2006 = 100) 100 114 71 81 

Market share of imports from other 
countries 

9,6 % 10,1 % 6,5 % 7,0 % 

Price of imports (EUR/ton) 1 176 1 144 1 194 1 043 

Source: Eurostat. 

5.3.3. Competition from the non-cooperating producers in the Union 

(99) Some interested parties claimed that the injury suffered by the Union industry would be due to 
competition form the non-cooperating producers in the Union. Five Union producers did not 
cooperate in this proceeding. One of them stopped its production already in the IP while two 
other ones did so shortly thereafter. The sales volumes of non-cooperating producers have been 
estimated based on the information submitted in the complaint. Based on the information available, 
it appears that these producers lost their market share during the period considered from 20,5 % in 
2006 to 16 % in the IP. The investigation has not shown any evidence that the behaviour of these 
producers has broken the causal link between the dumped imports and the injury established for the 
Union industry. 

Table 20 

Non-cooperating EU producers 2006 2007 2008 IP 

EU sales (tonnes) 554 329 493 363 356 581 478 282 

Index (2006 = 100) 100 89 64 86 

Market share 20,5 % 16,8 % 12,4 % 16,0 % 

Source: Eurostat. 

5.3.4. Economic downturn 

(100) The financial and economic crisis of 2008 led to a market growth that was slower than expected and 
unusual as compared to the beginning of the years 2000 where yearly growth rates around 10 % 
could be observed. For the first time, there was a contraction of demand for PET in 2008. This clearly 
had an effect on the overall performance of the Union industry. 

(101) However, the negative effect of the economic downturn and the contraction in demand was 
exacerbated by the increased dumped imports from Iran and the UAE, which undercut the prices 
of the Union industry. Even if the economic downturn could therefore be considered as contributing 
to the injury for the period starting in the last quarter of 2008, this cannot in any way diminish the 
damaging injurious effects of low priced dumped imports in the EU market over the whole period 
considered. Even in a situation of decreasing sales, the Union industry should be able to maintain an 
acceptable level of prices and therefore limit the negative effects of any decrease in the growth of 
consumption, but only in the absence of the unfair competition of low priced dumped imports in the 
market. 

(102) The economic downturn has also no impact whatsoever on the injury suffered and observed already 
before the last quarter of 2008. 

(103) Consequently, the economic downturn must be considered as an element contributing to the injury 
suffered by the Union industry as from last quarter of 2008 only and given its global character 
cannot be considered as a possible cause breaking the causal link between the injury suffered by the 
Union industry and the dumped imports from the UAE and Iran.
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5.3.5. Geographical location 

(104) Some interested parties argued that any injury suffered by 
the Union industry would be caused in the first place by 
the unfavourable location of at least some Union 
producers (i.e. far away from a harbour thus incurring 
additional unnecessary transportation costs for the raw 
materials as well as for the final product). 

(105) As regards the above argument, it is recognised that 
being located in a place not easily accessible by relatively 
cheaper means of transport has certain disadvantages in 
terms of cost for the delivery of both raw materials from 
the suppliers and the final product to the customers. 
However, the investigation and the verified data from 
the sampled Union producers (two of them located 
close to a harbour and two further inland) did not 
show any significant correlation between the 
geographical location and the economic performance of 
the Union producers. In fact, the injury found applied 
also to those producers located close to a harbour. 

(106) Consequently, it is concluded that geographical location 
did not materially contribute to the injury suffered by the 
Union industry. 

5.3.6. Vertical integration 

(107) Some interested parties argued that any injury suffered by 
the Union industry would be caused by the fact that 
many Union producers are not vertically integrated (in 
terms of production of PTA) and thus have a significant 
cost disadvantage vis-à-vis integrated exporters. The 
verified data from the sampled Union producers did 
not show any significant correlation between the 
vertical integration of the PTA production and the 
economic performance of the Union producers. 

(108) Consequently, it is concluded that lack of vertical inte
gration of the PTA production did not contribute to the 
injury suffered by the Union industry. 

5.4. Conclusion on causation 

(109) The coincidence in time between, on the one hand, the 
increase in dumped imports from the UAE and Iran, the 
increase in market shares and the undercutting found 
and, on the other hand, the deterioration in the 
situation of the Union producers, leads to the conclusion 
that the dumped imports caused material injury to the 
Union industry within the meaning of Article 3(6) of the 
basic Regulation. 

(110) Other factors were analysed but were found not to break 
the causal link between the effects of the dumped 
imports and the injury suffered by the Union industry. 
As concerns Pakistan, since the undercutting is very low, 
it is considered that its imports did not contribute to the 

injury of the Union industry to any material extent. 
Imports from the Republic of Korea may have 
contributed to the injury suffered by the Union 
industry, but given the small price difference between 
these imports and the Union market, this is considered 
not to break the causal link established with the dumped 
imports from the UAE and Iran. Due to the declining 
market share and their high price level, there is no 
evidence that imports from other third counties have 
contributed to the injury suffered by the Union 
industry. Moreover, no other known factor, i.e. the 
export performance of the Union industry, competition 
from the other Union producers, the economic 
downturn, the geographical location and lack of vertical 
integration, has contributed to the injury of the Union 
industry to an extent that it would break the causal link. 

(111) Based on the above analysis, which has properly distin
guished and separated the effects of all known factors 
having an effect on the situation of the Union industry 
from the injurious effect of the dumped imports, it is 
provisionally concluded that the imports from the UAE 
and Iran have caused material injury to the Union 
industry within the meaning of Article 3(6) of the 
basic Regulation. 

6. UNION INTEREST 

(112) In accordance with Article 21 of the basic Regulation, the 
Commission examined whether, despite the conclusions 
on dumping, injury, and causation, compelling reasons 
existed which would lead to the conclusion that it is not 
in the Union interest to adopt measures in this particular 
case. For this purpose and pursuant to Article 21(1) of 
the basic Regulation, the Commission considered the 
likely impact of possible measures on all parties 
involved as well as the likely consequences of not 
taking measures. 

(113) The Commission sent questionnaires to independent 
importers, suppliers of raw materials, users and their 
associations. In total, over 50 questionnaires were sent 
out, but only 13 replies were received within the time 
limits set. In addition, 22 users came forward later in the 
proceeding with letters expressing opposition to any 
possible measures in this case. 

6.1. Interest of the Union industry and other Union 
producers 

(114) It is expected that the imposition of measures on imports 
from the UAE and Iran would prevent further distortions 
of the market, suppression of prices and restore fair 
competition. This, in turn, would provide the Union 
industry with an opportunity to improve its situation 
due to increased prices, increased sales volumes and 
market share.
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(115) In the absence of measures, it is expected that imports 
from the UAE and Iran would continue to increase at 
low prices undercutting the prices of the Union industry. 
In this case, the Union industry would not have the 
opportunity to improve its situation. Given the bad 
financial state of the Union industry, more closures 
would be expected with the resulting loss in 
employment. 

(116) There is no indication that the interests of the other 
producers in the Union that have not actively cooperated 
with the investigation would be different from those 
indicated for the Union industry. 

(117) The Iranian company argued that the imposition of 
measures would not help the Union industry because it 
would only lead to new investments in other exporting 
countries. This argument can not be accepted as it would 
mean, when pushed to its logical consequence, that anti- 
dumping measures can never be imposed on products 
for which investments can be shifted to other countries. 
It would also mean denying protection against unfair 
trade just because of the possibility of new competition 
from other third countries. 

(118) The same interested party claimed that any measures 
could not remedy a structural competitive disadvantage 
of the EU PET production industry in comparison to the 
PET production industry in Asia and the Middle East. 
This argument, however, was not sufficiently 
substantiated. It is noted that some sampled Union 
producers which are vertically integrated are also in a 
difficult financial situation. In addition, even if there 
were possible competitive advantages (for example 
through cheaper access to raw materials), exporting 
producers were still found to dump. 

(119) Accordingly, it is provisionally concluded that the 
imposition of anti-dumping measures would clearly be 
in the interest of the Union industry. 

6.2. Interest of unrelated importers in the Union 

(120) As indicated above, sampling was applied for the 
unrelated importers and out of two sampled companies 
only one importing agent (Global Services International, 
‘G.S.I’.) has fully cooperated in this investigation by 
submitting a questionnaire reply. The imports declared 
by the cooperating agent represent a significant 
proportion of all imports from the countries concerned 
in the IP. Commissions for the imports of PET represent 
the majority of the G.S.I. business. Given that the agent 
works on a commission basis, imposition of any duties is 
not expected to have a significant impact on his 
performance as any actual import price increase would 
likely be borne by his clients. 

(121) No other importer submitted relevant information. Given 
that imports from other countries where there are 
currently anti-dumping measures in force did not stop 
and that imports are available from countries without 
any anti-dumping measures (e.g. Oman, USA, Brazil), it 
is considered that importers can import from these 
countries. 

(122) Accordingly, it is provisionally concluded that the 
imposition of provisional measures will not have 
negative effects on the interest of the EU importers to 
any significant extent. 

6.3. Interest of the raw material suppliers in the 
Union 

(123) Three raw material suppliers (two of PTA and one of 
MEG) cooperated with the investigation by submitting 
the questionnaire reply within the set time limit. The 
staff employed in their European facilities and involved 
in the production of PTA / MEG was around 700. 

(124) The cooperating PTA producers represent around 50 % 
of the PTA purchases of the sampled Union producers. 
PTA producers are heavily dependant on the state of the 
PET producers that constitute their major clients. Low 
prices of PET translate into lower prices of PTA and 
lower margins for the PTA producers. It is noted that 
there is an ongoing anti-dumping and an anti-subsidy 
investigation concerning imports of PTA originating in 
Thailand, meaning that the EU PTA producers may also 
face unfair competition from Thai imports. Consequently, 
it is considered that the imposition of measures on the 
dumped imports of PET would benefit the PTA 
producers. 

(125) For the cooperating MEG supplier, MEG represents less 
than 10 % of its total turnover. It is noted that with 
regard to MEG, PET is not its only or even the major 
possible application and MEG producers are less 
dependent on the situation of the PET industry. 
Nonetheless, the difficulties of the PET industry may 
have some limited impact on the suppliers of MEG, at 
least in a short to medium term. 

(126) Given the above, it is provisionally concluded that 
imposition of measures on the dumped imports from 
the UAE and Iran would be in the interest of raw 
material suppliers. 

6.4. Interest of the users 

(127) PET subject to this proceeding (i.e. with the viscosity 
number of 78 ml/g or higher, so called ‘bottle grade’) 
is mostly used to produce bottles for water and other 
drinks. Its use for the production of other packages (solid 
foodstuff or detergents) and to produce sheet is 
developing, but it remains relatively limited. Bottles of 
PET are produced in two stages: (i) first a pre-form is
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made by mould injection of PET and (ii) later the pre- 
form is heated and blown into a bottle. Bottle making 
can be an integrated process (i.e. the same company buys 
PET, produces a pre-form and blows it into the bottle) or 
limited to the second stage (blowing the pre-form into a 
bottle). Pre-forms can be relatively easily transported as 
they are small and dense, while empty bottles are instable 
and due to their size very expensive to transport. 

(128) PET bottles are filled with water and/or other beverages 
by the bottling companies (‘bottlers’). The bottling 
companies are often involved in the PET business 
either via integrated bottle making operations or via 
tolling agreements with subcontracted converters and/or 
bottle makers for whom they negotiate the PET price 
with the producer (soft tolling) or even buy the PET 
for their own bottles (hard tolling). 

(129) Consequently, two groups of users may be distinguished: 

— converters and/or bottle makers — that buy PET 
directly from producers, convert it into pre-forms 
(or bottles) and sell it further for downstream 
processing (or filling), and 

— bottlers — that buy PET for their subcontracting 
bottle makers/converters (hard tolling) or negotiate 
the price for which the subcontracted converter 
and/or bottle maker will get the PET (soft tolling). 

(a) Converters 

(130) The producers of pre-forms are the main users of the 
bottle grade PET. Four converters, representing 16 % of 
the Union consumption in the IP, fully cooperated with 
the investigation (i.e. submitted full questionnaire replies 
within the time limits). As mentioned above, a significant 
number of converters also came forward later in the 
proceeding stating their opposition, but did not provide 
any verifiable data with regard to their consumption. The 
cooperating import agent claimed during a hearing that 
over 80 % of the EU users are opposing the measures. 
This information was however not sufficiently 
substantiated and could not be verified. 

(131) An association representing European plastic converters 
(EuPC) stated during a hearing that it takes a neutral 
stance towards this proceeding. Although some of its 
members would oppose any measures, the current level 
of PET prices on the European market is not sustainable 
for the PET recycling companies. PET recycling 

companies (also represented by EuPC) would be in favour 
of measures. However, at a later stage of the investi
gation, the association changed its position and 
expressed its opposition to the imposition of measures. 
The association claimed that the imposition of measures 
would bring excessive costs to the EU plastic converting 
industry, which is mainly composed of small and 
medium-sized enterprises (SMEs). The association 
argued that these SMEs would not be able to absorb 
higher PET prices, which would either force them to 
close their activities or encourage them to relocate 
outside the EU. These claims were not further 
substantiated at this stage. 

(132) The total staff employed by the cooperating converters 
amounted to 1 300 people, while the declared staff 
employed by the converters that came forward later in 
the proceeding would amount to further 6 000 people. 
The import agent and his clients indicated during the 
hearing an employment level for converters of around 
20 000 people. The employment information remains to 
be verified. 

(133) On the basis of the information available, the PET used 
in the production of pre-forms amounts to between 
70 % and 80 % of the total cost of production for 
converters. It is therefore a critical cost component for 
these companies. The investigation so far indicated that 
on average the cooperating converters are already making 
some losses. Given that the majority of converters are 
small and medium sized local companies, they may have 
in the short to medium term only limited possibilities to 
pass on any increase in their costs, in particular when 
their client (bottling companies) is a rather big player 
with a much better negotiating position. However, the 
contracts (normally negotiated every year) for selling pre- 
forms and/or bottles often include a mechanism for 
reflecting the variation of PET prices. 

(134) Converters and the cooperating import agent argued that 
measures would result in some bigger pre-form makers 
moving their standardised production lines to the 
countries neighbouring EU. Given that the cost of trans
portation of pre-forms over a limited distance is relatively 
low, this process is already happening to some extent. 
Still, for the moment, considerations like proximity to 
the client or flexibility of deliveries appear to compensate 
for the advantages the neighbouring countries may offer. 
Given that the proposed level of measures is moderate, it 
is provisionally considered that the advantages of 
producing the pre-forms outside the EU should not 
outweigh the current drawbacks. Moreover, given the 
transportation cost, the delocalisation is expected to be 
an alternative only for companies whose clients are 
located close to the EU borders, but not for converters 
that have their clients in other parts of the EU.
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(135) Converters and the cooperating import agent also argued 
that measures could only bring a short term relief to the 
PET producers. They claimed that in the medium to long 
term, once the pre-form makers move out of the EU, 
there would be insufficient demand on the EU market 
for PET producers and the falling prices would ultimately 
force the PET producers to closures or relocation out of 
the EU. Given the considerations in the preceding recital 
and given that it is provisionally considered not yet eco- 
nomically mandatory for the pre-form makers to move 
out of the EU, this scenario is unlikely to happen. 

(136) It can, thus, provisionally not be excluded that the 
imposition of measures will have a significant impact 
on the production cost of converters. However, given 
the uncertainties as to the possibilities for the pre-form 
and/or bottle makers to pass on the increased costs to 
their customers, the impact on the profitability of 
converters and their overall performance cannot be 
clearly stated at this provisional stage. 

(b) Bottlers 

(137) Six bottling companies including branches of Coca-Cola 
Co., Nestle Waters, Danone and Orangina cooperated 
with the investigation, i.e. submitted full questionnaire 
replies within the time limits. They represent around 
11 % of the Union consumption of PET in the IP. The 
format of the information provided does not allow iden
tifying easily the number of staff directly involved in the 
production that uses PET. However, it is provisionally 
estimated at around 6 000 people. Based on the 
information available, it is estimated that the total 
bottling industry in the Union employs between 
40 000 and 60 000 employees directly involved in the 
production using PET. 

(138) On the basis of the information available, the cost of PET 
in the total cost of the cooperating bottlers vary between 
1 % and 14 %, depending on the cost of other 
components used in the production of their respective 
products. The information available indicates that PET 
tends to be a more important cost item for the 
mineral water producers (especially not branded), while 
for some soft drink bottling companies it would be 
marginal. The information on the file shows that in 
some cases the PET cost may represent up to 20 % of 
the final price of the mineral water for the customers. It 
is estimated that on average the cost of PET can 
constitute up to 10 % of the total cost of the bottling 
companies. 

(139) Given the above, it is considered that any increase in 
prices for PET following the imposition of the 

proposed measures will only have a limited (less than 
2 % cost increase) impact on the overall situation of 
the bottling companies, even if, as claimed, they would 
have difficulties in passing on the increased cost to their 
customers, which in any case is unlikely at least in the 
mid-term perspective. 

6.5. Shortage of PET supply 

(140) Several interested parties argued that imposition of 
measures would result in a shortage of PET on the EU 
market and that the Union producers do not have 
sufficient capacities to meet the existing demand. 

(141) It is noted in this respect that Union producers operated 
only at 69 % of their capacity in the IP and have 
sufficient spare capacity to replace the imports from 
the UAE and Iran, should this become necessary. 
However, the purpose of the duty should not be to 
discourage any imports but only to restore fair 
competition on the market. Moreover, other sources of 
supply are also available. 

(142) In addition, it is expected that the PET recycling industry 
would increase production if the price of virgin PET in 
the EU is maintained at a reasonable level and not 
allowed to drop because of unfair competition. 

6.6. Other arguments 

(143) The Iranian exporter argued that the imposition of 
measures against Iranian PET would have a dispropor
tionate negative effect in view of the country's status as 
developing country and the fact that Iranian exporters 
already face serious disadvantages due to international 
sanctions. It is the Commission's constant practice to 
take anti-dumping actions against developing and 
developed countries alike whenever the legal 
requirements warrant such action. Moreover, the fact 
that there are sanctions in place against Iran is an 
irrelevant consideration under the existing anti-dumping 
rules. 

6.7. Conclusion on Union interest 

(144) To conclude, it is expected that the imposition of 
measures on imports from the UAE and Iran would 
provide an opportunity for the Union industry, as well 
as the other Union producers, to improve their situation 
through increased sales volumes, sales prices and market 
share. While some negative effects may occur in the form 
of cost increases for users (mainly converters), they are 
likely to be outweighed by the expected benefits for the 
producers and their suppliers.
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(145) Restoring fair competition and maintaining a reasonable 
price level in the EU will encourage PET recycling, thus, 
assisting in the protection of the environment. In light of 
the above, it is provisionally concluded that on balance, 
no compelling reasons exist for not imposing measures 
in the present case. This preliminary assessment may 
need to be revised at final stage, after the verification 
of the user questionnaire replies and further investigation. 

7. PROVISIONAL ANTI-DUMPING MEASURES 

(146) In view of the conclusions reached with regard to 
dumping, injury, causation and Union interest, provi
sional measures should be imposed on imports of the 
product concerned originating in the Iran and the United 
Arab Emirates in order to prevent further injury to the 
Union industry by the dumped imports. 

(147) As far as imports of the product concerned originating in 
Pakistan are concerned, no dumping was provisionally 
found, as indicated above. Consequently, no provisional 
measures should be imposed. 

7.1. Injury elimination level 

(148) The provisional measures on imports originating in the 
UAE and Iran should be imposed at a level sufficient to 
eliminate the injury caused to the Union industry by the 
dumped imports, without exceeding the dumping margin 
found. When calculating the amount of duty necessary to 
remove the effects of the injurious dumping, it is 
considered that any measures should allow the Union 
industry to cover its costs of production and obtain 
overall a profit before tax that could be reasonably 
achieved under normal conditions of competition, i.e. 
in the absence of dumped imports. 

(149) The Union claimed a 7,5 % target profit, as was used in 
the proceeding against the People's Republic of China. 
However, during the period considered the Union 
industry never achieved such a profit (in fact it was 
never profitable) and it generally commented that it 
usually operates on rather low margins. The highest 
profit achieved by two sampled companies during one 
year of the period considered was 3 %. In these circum
stances, a 5 % was provisionally considered as the most 
appropriate target profit. 

(150) On this basis, a non-injurious price was calculated for the 
Union industry of the like product. The non-injurious 
price has been established by deducting the actual 
profit margin from the ex-works price and adding to 
the so calculated break even price the above-mentioned 
target profit margin 

(151) Given that during the IP the raw material prices and 
consequently the PET prices on the Union market 

experienced significant variations, it was considered 
appropriate to calculate the injury elimination level 
based on quarterly data. 

Country Injury elimination level 

Iran 17,0 % 

Pakistan 15,2 % 

UAE 18,5 % 

7.2. Provisional measures 

(152) In the light of the foregoing and pursuant to Article 7(2) 
of the basic Regulation, it is considered that a provisional 
anti-dumping duty should be imposed on imports of the 
product concerned originating in Iran and the United 
Arab Emirates at the level of the lowest of the 
dumping and injury elimination level found, in 
accordance with the lesser duty rule. 

(153) On the basis of the above, and in accordance with 
Article 7(2) of the basic Regulation, it is considered 
that the proposed duty rate for the product concerned 
originating in Iran should be based on the injury elim
ination level 17 %. Moreover, the proposed duty rate for 
the product concerned originating in the United Arab 
Emirates should based on dumping 6,6 %. No provisional 
measures should be imposed on imports of the product 
concerned originating in Pakistan. 

(154) In noted that an anti-subsidy investigation was carried 
out in parallel with the anti-dumping investigation 
concerning imports of PET for Iran, Pakistan and 
United Arab Emirates. Since, pursuant to Article 14(1) 
of the basic Regulation, no product shall be subject to 
both anti-dumping and countervailing duties for the 
purpose of dealing with one and the same situation 
arising from dumping or from export subsidisation, it 
was considered necessary to determine whether, and to 
what extent, the subsidy amounts and the dumping 
margins arise from the same situation. 

(155) As concerns the subsidy schemes that constituted export 
subsidies within the meaning of Article 4(4)(a) of Council 
Regulation (EC) No 597/2009 of 11 June 2009 on 
protection against subsidised imports from countries 
not members of the European Community ( 1 ), the provi
sional dumping margins established for the exporting 
producer in Iran are partly due to the existence of 
countervailable export subsidies. However, since the 
same injury elimination level applies for both the anti- 
dumping and the anti-subsidy investigations, no 
provisional anti-dumping duty is proposed against Iran.
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(156) As already mentioned at recital (15) above costs and 
prices of PET are subject to considerable fluctuations in 
relative short periods of time. It was therefore considered 
appropriate to impose duties in the form of a specific 
amount per tonne. This amount results from the appli
cation of the anti-dumping rate to the CIF export prices 
used for the calculation of the dumping margin. 

(157) On the basis of the above, and taking into account 
the findings set out in the Regulation imposing a provi
sional countervailing duty (Commission Regulation (EU) 
No 473/2010) ( 1 ), the proposed anti-dumping 
duty amounts, expressed on the CIF Union border 
price, customs duty unpaid, are provisionally as 
follows: 

Country 
Total 

subsidy 
margin 

of which 
Export 
subsidy 

Dumping 
margin 

Injury 
margin (on 

quarterly 
basis) 

Provisional CV duty Provisional AD duty 

% Amount 
(EUR/t) % Amount 

(EUR/t) 

Iran 53 % 2 % 28,6 % 17,0 % 17,0 % 142,97 0 % 0 

UAE 5,1 % 0 % 6,6 % 18,5 % 5,1 % 42,34 6,6 % 54,80 

7.3. Final Provision 

(158) In the interest of sound administration, a period should 
be fixed within which the interested parties which made 
themselves known within the time limit specified in the 
notice of initiation may make their views known in 
writing and request a hearing. Furthermore, it should 
be stated that the findings concerning the imposition 
of duties made for the purposes of this Regulation are 
provisional and may have to be reconsidered for the 
purpose of any definitive measures, 

HAS ADOPTED THIS REGULATION: 

Article 1 

1. A provisional anti-dumping duty is hereby imposed on 
imports of polyethylene terephthalate having a viscosity 
number of 78 ml/g or higher according to the ISO Standard 
1628-5, currently falling within CN code 3907 60 20 and 
originating in Iran and the United Arab Emirates. 

2. The rate of the provisional anti-dumping duty applicable 
to the net, free-at-Union-frontier price, before duty, of the 
products described in paragraph 1 shall be as follows: 

Country Anti-Dumping duty rate (EUR/tonne) 

Iran: all companies 0 

United Arab Emirates: all 
companies 

54,80 

3. In cases where goods have been damaged before entry 
into free circulation and, therefore, the price actually paid or 
payable is apportioned for the determination of the customs 
value pursuant to Article 145 of Commission Regulation 
(EEC) No 2454/93 of 2 July 1993 laying down provisions for 

the implementation of Council Regulation (EEC) No 2913/92 
establishing the Community Customs Code ( 2 ), the amount of 
anti-dumping duty, calculated on the amounts set above, shall 
be reduced by a percentage which corresponds to the appor
tioning of the price actually paid or payable. 

4. The release for free circulation in the Union of the 
product referred to in paragraph 1 shall be subject to the 
provision of a security equivalent to the amount of the 
provisional duty. 

5. Unless otherwise specified, the provisions in force 
concerning customs duties shall apply. 

Article 2 

Without prejudice to Article 20 of Council Regulation (EC) No 
1225/2009, interested parties may request disclosure of the 
essential facts and considerations on the basis of which this 
Regulation was adopted, make their views known in writing 
and apply to be heard orally by the Commission within one 
month of the date of entry into force of this Regulation. 

Pursuant to Article 21(4) of Council Regulation (EC) No 
1225/2009, the parties concerned may comment on the appli
cation of this Regulation within one month of the date of its 
entry into force. 

Article 3 

This Regulation shall enter into force on the day following that 
of its publication in the Official Journal of the European Union. 

Article 1 of this Regulation shall apply for a period of six 
months.
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This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels, 31 May 2010. 

For the Commission 
The President 

José Manuel BARROSO
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COMMISSION REGULATION (EU) No 473/2010 

of 31 May 2010 

imposing a provisional countervailing duty on imports of certain polyethylene terephthalate 
originating in Iran, Pakistan and the United Arab Emirates 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European 
Union, 

Having regard to Council Regulation (EC) No 597/2009 of 
11 June 2009 on protection against subsidised imports from 
countries not members of the European Community (‘the basic 
Regulation’) ( 1 ), and in particular Article 12 thereof, 

After consulting the Advisory Committee, 

Whereas: 

1. PROCEDURE 

1.1. Initiation 

(1) On 3 September 2009 the Commission announced, by a 
notice published in the Official Journal of the European 
Union ( 2 ) (‘notice of initiation’), the initiation of an anti- 
subsidy proceeding with regard to imports into the 
Union of certain polyethylene terephthalate (‘PET’) orig
inating in Iran, Pakistan and the United Arab Emirates 
(‘the countries concerned’). 

(2) On the same day, the Commission announced, by a 
notice published in the Official Journal of the European 
Union ( 3 ), the initiation of an anti-dumping proceeding 
with regard to imports into the Union of certain poly
ethylene terephthalate originating in Iran, Pakistan and 
the United Arab Emirates and commenced a separate 
investigation (‘AD proceeding’). 

(3) The anti-subsidy proceeding was initiated following a 
complaint lodged on 20 July 2009 by the Polyethylene 
Terephthalate Committee of Plastics Europe (‘the 
complainant’) on behalf of producers representing a 
major proportion, in this case more than 50 %, of the 
total Union production of certain polyethylene tere- 
phthalate. The complaint contained prima facie evidence 
of subsidisation of the said product and material injury 
resulting therefrom, which was considered sufficient to 
justify the initiation of an anti-subsidy proceeding. 

(4) Prior to the initiation of the proceeding and in 
accordance with Article 10(7) of the basic Regulation, 
the Commission notified the Governments of Iran, 
Pakistan and the United Arab Emirates (‘UAE’) that it 
had received a properly documented complaint alleging 
that subsidised imports of PET originating in Iran, 

Pakistan and the UAE were causing material injury to 
the Union industry. The respective Governments were 
invited for consultations with the aim of clarifying the 
situation as regards the contents of the complaint and 
arriving at a mutually agreed solution. All the 
Governments accepted the offer of consultations and 
consultations were subsequently held. During the consul
tations, no mutually agreed solution could be arrived at. 
However, due note was taken of comments made by the 
authorities of the countries concerned in regard to the 
allegations contained in the complaint regarding the lack 
of countervailability of the schemes. During or following 
the consultations, submissions were received from the 
governments of Pakistan and the UAE. 

1.2. Parties concerned by the proceeding 

(5) The Commission officially advised the complainant 
producers, other known Union producers, importers/ 
traders and users known to be concerned, the 
exporting producers and the representatives of the 
exporting countries concerned, of the initiation of the 
proceeding. Interested parties were given the opportunity 
to make their views known in writing and to request a 
hearing within the time limit set in the notice of 
initiation. 

(6) All interested parties, who so requested and showed that 
there were particular reasons why they should be heard, 
were granted a hearing. 

(7) In view of the apparently large number of Union 
producers and importers, the use of sampling techniques 
for the investigation of injury was envisaged in 
accordance with Article 27 of the basic Regulation. In 
order to enable the Commission to decide whether 
sampling would be necessary and, if so, to select a 
sample, all Union producers and importers were asked 
to make themselves known to the Commission and to 
provide, as specified in the notice of initiation, basic 
information on their activities related to the product 
under investigation during the investigation period 
(1 July 2008 – 30 June 2009). 

(8) Fourteen Union producers provided the requested 
information and agreed to be included in the sample. 
On the basis of the information received from the coop
erating Union producers, the Commission selected a 
sample of five Union producers representing 65 % of 
the sales by all cooperating Union producers.

EN 1.6.2010 Official Journal of the European Union L 134/25 

( 1 ) OJ L 188, 18.7.2009, p. 93. 
( 2 ) OJ C 208, 3.9.2009, p. 7. 
( 3 ) OJ C 208, 3.9.2009, p. 12.



(9) Eight importers provided the requested information and 
agreed to be included in the sample. On the basis of the 
information received from the cooperating importers, the 
Commission selected a sample of two importers repre
senting 83 % of imports by all cooperating importers and 
48 % of all imports from the UAE, Iran and Pakistan. 

(10) The Commission sent questionnaires to the authorities of 
the countries concerned, to the exporting producers, to 
the sampled Union producers, sampled importers and to 
all users and suppliers known to be concerned as well as 
to those that made themselves known within the 
deadlines set out in the notice of initiation. 

(11) Questionnaire replies were received from the authorities 
of the countries concerned, one exporting producer in 
Iran and its related trader, one exporting producer in 
Pakistan and one exporting producer in the United 
Arab Emirates, from five sampled Union producers, one 
sampled importer, ten users in the Union, three suppliers 
of raw materials. In addition, seven cooperating Union 
producers provided the requested general data for the 
injury analysis. 

(12) The Commission sought and verified all information 
deemed necessary for the determination of subsidisation, 
resulting injury and Union interest. 

(13) Verification visits were carried out at the premises of the 
following State authorities: 

Government of Iran 

— Iranian Ministry of Commerce, Trade Representation 
Office, Tehran, Iran; 

— Iran Customs Office, Bandar Imam Khomeini, Iran; 

Government of the United Arab Emirates 

— Ministry of Economy and Industry of the United Arab 
Emirates, Abu Dhabi, United Arab Emirates; 

— RAK Investment Authority, Government of Ras Al 
Khaimah, Ras Al Khaimah, United Arab Emirates; 

(14) Verification visits were also carried out at the premises of 
the following companies: 

Union producers 

— Novapet SA, Spain 

— Equipolymers Srl, Italy 

— UAB Orion Global PET (Indorama), Lithuania 

— UAB Neo Group, Lithuania 

Exporting producer in Iran 

— Shahid Tondguyan Petrochemical Co. (STPC) and its 
related companies, Bandar Imam Khomeini and 
Tehran; 

Exporting producer in Pakistan 

— Novatex Limited, Karachi 

Exporting producer in the United Arab Emirates 

— JBF RAK LLC, Ras Al Khaimah 

1.3. Investigation period 

(15) The investigation of subsidisation and injury covered the 
period from 1 July 2008 to 30 June 2009 (‘investigation 
period’ or ‘IP’). The examination of trends relevant for the 
assessment of injury covered the period from 1 January 
2006 to the end of the investigation period (‘period 
considered’). 

2. PRODUCT CONCERNED AND LIKE PRODUCT 

2.1. Product concerned 

(16) The product concerned is polyethylene terephthalate 
having a viscosity number of 78 ml/g or higher, 
according to the ISO Standard 1628-5, originating in 
Iran, Pakistan and the UAE (‘the product concerned’), 
currently falling within CN code 3907 60 20. 

(17) PET is a chemical product which is normally used in the 
plastics industry, for the production of bottles and sheets. 
Since this grade of PET is a homogeneous product, it was 
not further subdivided into different product types. 

2.2. Like product 

(18) The investigation showed that the PET produced and sold 
in the Union by the Union industry, and the PET 
produced and sold on the domestic markets of Iran, 
Pakistan and the United Arab Emirates, and exported 
to the Union have essentially the same basic chemical 
and physical characteristics and the same basic uses. 
They are therefore provisionally considered to be alike 
within the meaning of Article 2(c) of the basic Regu
lation.
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3. SUBSIDISATION 

3.1. Iran 

3.1.1. Introduction 

(19) On the basis of the information contained in the 
complaint and the replies to the Commission’s ques
tionnaire, the following schemes, which allegedly 
involved the granting of subsidies by a Governmental 
authority, were investigated: 

(I) Measures connected to Special Economic Zones 
(‘SEZs’) – Petrochemical SEZ 

(II) Financing from National Petrochemical Company to 
the PET exporting producer 

3.1.2. Specific Schemes 

I. Measures connected to Special Economic Zones 
(SEZs) – Petrochemical SEZ 

(20) According to the legal provisions, a company established 
in an SEZ benefits from the duty-free import of input 
material under the condition that it is used in the 
production process of a product for subsequent 
exports. During the verification, it was also found that 
companies in SEZs also benefit from the duty-free import 
of capital goods. 

(a) Legal Basis 

(21) The full legal description of the SEZs scheme is currently 
set out in the following laws and regulations: ‘The Law 
for Establishment and Management of the Special 
Economic Zones in the Islamic Republic of Iran’ No. 
257/184168, enacted on May 19, 2005; Approval of 
Commission of Art. 138 of Constitutional Act Secretariat 
of High Council of Free Industrial-Trade Zones, dated 
May 27, 2007; Executive By-law for Establishment and 
Management of Special Economic Zone of the Islamic 
Republic of Iran; Approval of Board of Ministers dated 
April 29, 2006. 

(22) The Petrochemical SEZ was founded on 30 April 1997 
(year 1376 according to the Persian calendar) by Act No. 
58548, published in the Official Gazette No. 15275 on 
25 May 1997. 

(b) Eligibility 

(23) No specific rule on eligibility has been found in the set of 
Legislative/Administrative Acts provided by the Iranian 
Government during the investigation. The sole Iranian 

cooperating exporting producer has its factory premises 
established in the Petrochemical SEZ of Mahshahr, 
Bandar Imam Khomeini. According to the information 
made available by the Iranian authorities, this zone is 
the only Petrochemical SEZ in Iran. 

(c) Practical implementation 

(24) Each SEZ is considered as being situated outside the 
country’s Customs territory. Hence, all imports are 
exempted from duties under the condition that the 
imported input materials are used to produce the 
resulting export product. 

(25) In order to monitor the amount of duty-free imported 
raw materials consumed in the production of the 
resultant export product, the Customs offices register 
both the import allowance and export obligation at the 
time of import and of export on the basis of standard 
input-output norms specified in a certificate entitled 
‘Production Permit’ released by the Ministry of Health, 
General Department and which is valid for five years. 
For every transaction the Customs offices releases upon 
request a code-number (B-Jack) necessary for the 
company to clear goods through Customs. 

(26) In addition, the company provides periodically to the 
relevant authority with the exports and domestic sales 
that it intends to carry out in the following year. On 
the basis of the aforesaid available information, the 
Customs offices supervise the correct use of the 
benefits availed by the company. 

(27) As regards a domestic sale, i.e. a sale from the SEZ into 
the mainland, a customs duty will be imposed on the 
part of the imported duty-free input incorporated in the 
final product according to the standard input-output 
norms. 

(d) Findings of the investigation 

(28) During the verification visit, it has been found that there 
are no concrete, statutory and publicly available criteria 
that govern the decision of the granting authority on 
who is entitled to be established in the Petrochemical 
SEZ. A company willing to establish in that zone has 
to lodge an application to the relevant authority but no 
guidelines are available in order to show on what basis 
the request can be accepted or rejected. Moreover, the 
founding Act of the Petrochemical SEZ entrusts National 
Petrochemical Company (‘NPC’) (shareholder of the sole 
cooperating exporting producer) to manage and organize 
this zone for the purpose of petrochemical activities.
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(29) Serious discrepancies and malfunctions of the system 
have been found. The Iranian authorities did not 
establish a proper verification system to monitor the 
amount of duty-free imported raw materials consumed 
in the production of the resultant export product. STPC, 
the sole cooperating producer in Iran, did not report the 
actual raw material yields and no verification system has 
been implemented in practice by NPC in order to 
confirm that the inputs for which exemption has been 
granted are consumed in the production of the exported 
product and their amounts. The standard input-output 
norms are production ratios proposed by the company 
and accepted by the Government that derive from the 
standard applied in the Petrochemical Industry. 

(30) The sole cooperating exporting producer benefited from 
the above scheme and also from a duty-free import of 
capital goods. 

(e) Conclusion 

(31) Account taken of all the above, the import of duty-free 
inputs in the SEZ has to be considered a subsidy within 
the meaning of Article 3(1)(a)(ii) and Article 3(2) of the 
basic Regulation, i.e. a financial contribution of the 
Iranian Government which conferred a benefit upon 
the investigated exporter. 

(32) Moreover, the scheme is specific within the meaning of 
the Article 4(2)(a) of the basic Regulation, given that the 
legislation, pursuant to which the granting authority 
operates, explicitly limits access to this zone to certain 
enterprises belonging to the petrochemical sector of 
production. 

(33) In addition, the scheme is contingent in law upon export 
performance, and therefore deemed to be specific and 
countervailable under Article 4(4)(a) of the basic Regu
lation. Without an export commitment, a company 
cannot obtain benefits under this scheme. 

(34) This scheme cannot be considered a permissible duty 
drawback system or substitution drawback system 
within the meaning of Article 3(1)(a)(ii) of the basic 
Regulation since it does not conform to the rules laid 
down in Annex I, in particular point (i), Annex II and 
Annex III of the basic Regulation. 

(35) Specifically, the Iranian Government has no verification 
system or procedure in place to confirm whether and in 
what amounts inputs were consumed in the production 
of the exported product (in accordance with Annex II, 
part (II), point (4) of the basic Regulation and, in the case 
of substitution drawback schemes, Annex III, part (II), 
point (2) of the basic Regulation). The standard input- 
output norms themselves cannot be considered company 

specific standards nor a verification system of actual 
consumption. This type of process does not enable the 
Government to verify with sufficient precision what 
amounts of inputs were consumed in the export 
production and under which standard input-output 
norm benchmark they should be compared. Furthermore, 
the Government did not perform an effective control 
based on a correctly kept actual consumption register. 
In fact, the Government of Iran did not carry out a 
further examination, based on actual inputs involved, 
although this would normally need to be carried out in 
the absence of an effectively applied verification system 
(in accordance with Annex II, part (II), point (5) and, in 
the case of substitution drawback schemes, Annex III, 
part (II), point (3) of the basic Regulation). 

(36) In addition, the benefit derived from the duty unpaid 
from the import of capital goods is also a subsidy 
within the meaning of Article 3(1)(a)(ii) and 
Article 3(2) of the basic Regulation, i.e. a financial 
contribution of the Iranian Government which 
conferred a benefit upon the investigated exporter. In 
addition, the scheme is contingent in law upon export 
performance, and therefore deemed to be specific and 
countervailable under Article 4(4)(a) of the basic Regu
lation. Without an export commitment, a company 
cannot obtain benefits under this scheme. 

(37) It cannot be considered a permissible duty drawback 
system because it concerns capital goods which are not 
consumed in the production process and thus are not 
covered by the scope of permissible duty drawback 
systems set out in Annex I, point (i) of the basic Regu
lation. 

(38) Account taken of above, the subsidies in question are 
considered countervailable. 

(f) Calculation of the subsidy amount 

(39) In the absence of permitted duty drawback systems or 
substitution drawback systems, the benefit consists in the 
remission of total import duties normally due upon 
importation of inputs. In this respect, it is noted that 
the basic Regulation does not only provide for the 
countervailing of an ‘excess’ remission of duties. 
According to Article 3(1)(a)(ii) and Annex I, point (i) of 
the basic Regulation, only an excess remission of duties 
can be countervailed, provided the conditions of Annexes 
II and III of the basic Regulation are met. However, these 
conditions were not fulfilled in the present case. Thus, if 
an absence of an adequate monitoring process is estab
lished, the above exception for drawback schemes is not 
applicable and the normal rule of countervailing of the 
amount of (revenue forgone) unpaid duties applies, rather 
than any purported excess remission.
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(40) The subsidy amount for the exporter with regard to the 
duty-free import of input products was calculated on the 
basis of import duties forgone (basic customs duty) on 
the material imported for the product concerned during 
the IP (nominator). In accordance with Article 7(2) of the 
basic Regulation, this subsidy amount has been allocated 
over the export turnover generated by the product 
concerned during the IP, because the subsidy is 
contingent upon export performance and was not 
granted by reference to the quantities manufactured, 
produced, exported or transported. 

(41) The subsidy rate established in respect of this scheme 
during the IP for the exporting producer amounts to 
1,13 %. 

(42) In addition, the benefit derived from the unpaid duty 
from the import of capital goods cannot be considered 
a permissible duty drawback system because it concerns 
capital goods which are not consumed in the production 
process. The subsidy amount was calculated, in 
accordance with Article 7(3) of the basic Regulation, 
on the basis of the unpaid customs duty on imported 
capital goods spread across a period of 15 years which 
reflects the minimum depreciation period that has been 
found in all the three countries involved in the current 
investigation in relation to the industry concerned. In 
accordance with the established practice, the amount so 
calculated, which is attributable to the IP, has been 
adjusted by adding interest during this period in order 
to reflect the full value of the benefit over time. The 
commercial interest rate during the IP in Iran was 
considered appropriate for this purpose. 

(43) In accordance with Articles 7(2) and 7(3) of the basic 
Regulation, this subsidy amount (as nominator) has been 
allocated over the total export turnover during the IP, 
because the subsidy is contingent upon export 
performance and it was not granted by reference to the 
quantities manufactured, produced, exported or trans
ported. The subsidy rate established in respect of this 
subsidy during the IP for the exporting producer 
amounts to 0,93 %. 

(44) The total subsidy rate established in respect of the above 
measures during the IP for the exporting producer 
amounts to 2,06 %. 

II. Financing from National Petrochemical Company to 
the PET exporting producer 

(45) This scheme consists of a direct transfer of non-repayable 
funds from NPC to the sole cooperating Iranian 
exporting producer. 

(a) Findings of the investigation 

(46) The investigation established that NPC is the main share
holder of STPC, owning 75 % of its shares. The 

remaining shareholders are the Petroleum Ministry 
Retirement & Welfare Fund, which owns 15 % of 
shares and the Justice Shares Broker Co., which owns 
10 % of shares. It was established during the verification 
visit that NPC has financed a substantial part of STPC’s 
capital cost and its circulating/working capital as well as 
the instalments of bank loans of STPC on their due dates. 
Therefore, as the Audited Financial Statements for the 
financial year covering the IP clearly show, the 
continuation of the cooperating exporting producer’s 
activity depends on the financial support of the main 
shareholder that is fully owned by National Iranian Oil 
Company, which belongs to the Iranian Ministry of 
Petroleum. 

(47) Furthermore, the liquidity injections to STPC are not 
reported in the company’s accounts as loans provided. 

(48) STPC’s debt towards NPC, as clearly stated in the STPC 
Audited Financial Statements ending on March 20, 2009, 
equals to 51 % of its total assets. In this respect it is 
noted that Article 141 of the Iranian Amendment Bill 
of Commercial Code requires the shareholder to decide 
on the dissolution or continuation of the company 
whenever any company has to allocate at least half of 
its capital to cover losses occurred. 

(49) Until now no action has been taken by NPC, as principal 
shareholder of STPC, in order to increase the STPC’s 
capital against the financial situation, although on 
3 June 2009 the General Assembly Meeting of STPC 
decided that the situation of the company’s debts to 
NPC should be clarified. 

(50) The investigation has also established that the transfer of 
funds described above is a recurring practice that has 
been taking place for a number of years. Indeed, 
STPC’s relevant Audited Financial Statements reveal that 
non-repayable funds have been accumulated since the 
beginning of the company’s activity, as certified in the 
Audited Financial Statements since the financial year 
2004. 

(b) Conclusion 

(51) Account taken of above, this financial support from NPC 
can be considered a subsidy because it is a government 
practice which provides a financial contribution within 
the meaning of Article 3(1)(a)(i) of the basic Regulation, 
i.e. a direct transfer of funds in the form of working 
capital infusion and grants to cover the repayment of 
loans. In addition, the fact that the non-repayable funds 
have been accumulated since at least 2004 confirms that 
this is a recurring subsidy, the purpose of which is to 
keep in operation the sole cooperating Iranian exporting 
producer.
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(52) Furthermore, NPC is to be considered a public body on 
the basis of the following factors: 1) Government 
ownership: NPC is 100 % state-owned, a subsidiary of 
National Iranian Oil Company which is fully owned by 
the Ministry of Petroleum; 2) The Articles of Association 
of the NPC have been enacted through a legislative 
procedure; 3) The general Assembly of Representatives 
of Shareholders is formed by six Ministers, including 
the Prime Minister, and two of the directors of 
National Iranian Oil Company, elected by Chairman of 
the Board of Directors and Managing Director of 
National Iranian Oil Company. In other words, the 
government exercises total control over NPC; 4) NPC is 
responsible for the development and operation of the 
country’s petrochemical sector and for this reason has 
been entrusted to manage the Petrochemical Special 
Economic Zone. 

(53) As regards the existence of a benefit conferred upon the 
recipient company, the investigation established that 
STPC, as currently constituted, could not continue to 
operate without the financial support of NPC. This 
practice is inconsistent with the usual investment 
practice of private investors since no commercial organi
sation would continue to inject such non-repayable 
funding. 

(54) This NPC financing intervention is specific within the 
meaning of Article 4(2)(a) of the basic Regulation, 
given that the granting authority explicitly limits access 
to that subsidy only to STPC, in line with its policy to 
develop the Petrochemical Sector. 

(55) Account taken of above, this subsidy is considered 
countervailable. 

(c) Calculation of the subsidy amount 

(56) The amount of countervailable subsidy is calculated in 
terms of the benefit conferred on the recipient, which is 
found to exist during the IP. The benefit conferred on the 
recipient is considered to be the total amount of non- 
repayable funding, as reported by the cooperating 
exporting producer in its accounts. In accordance with 
Article 7(2) of the basic Regulation this subsidy amount 
(nominator) has been allocated over the total sales 
turnover of the company during the IP, because the 
subsidy is not contingent upon export performance and 
was not granted by reference to the quantities manu
factured, produced, exported or transported. 

(57) The subsidy rate established with regard to this scheme 
during the IP for the cooperating exporting producer 
amounts to 51,02 %. 

3.1.3. Amount of countervailable subsidies 

(58) The provisional amount of countervailable subsidies in 
accordance with the provisions of the basic Regulation, 

expressed ad valorem, for the sole cooperating Iranian 
exporting producer is 53,08 %. 

3.2. Pakistan 

(59) On the basis of the information contained in the 
complaint and the replies to the Commission’s ques
tionnaire, the following schemes, which allegedly 
involved the granting of subsidies by a Governmental 
authority, were investigated: 

(I) Manufacturing Bond Scheme 

(II) Imports of plant, machinery and equipment in 
Manufacturing Bond 

(III) Tariff protection on purchases of PTA in the 
domestic market 

(IV) Final Tax Regime (FTR) 

(V) Export Long-Term Fixed Rate Financing Scheme 
(LTF-EOP) 

(VI) Export Finance Scheme from the State Bank of 
Pakistan (EFS) 

(VII) Finance under F.E. Circular No. 25 of the State 
Bank of Pakistan 

3.2.1. Specific Schemes 

I. Manufacturing Bond Scheme 

(60) This scheme permits the import of duty-free input 
material under the condition that it is used for 
subsequent exports. 

(a) Legal Basis 

(61) The scheme is based on the Customs Act 1969, as 
amended on 30 June 2008. Section 219 (Chapter XX) 
of this Customs Act authorises the Central Board of 
Revenue to issue Notifications regarding the export and 
import policy. Accordingly, Chapter XV of the Customs 
Rules 2001 (SRO 450(I)/2001, published on 18 June 
2001) provides a detailed regulation for the duty 
exemption of goods imported in the manufacturing 
bond warehouse. 

(b) Eligibility 

(62) In order to avail the Manufacturing Bond Scheme, it is 
necessary to obtain a license released by the Customs 
Collectorate to any applicant person or firm, as 
described in the Article 343 of the Customs Rules 
2001, Chapter XV.
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(c) Practical implementation 

(63) At the moment of import of input materials, the 
producing company has to mention the SRO number 
450/(I)/2001 on the Customs prescribed declaration 
form, i.e. ‘Goods Declaration’. However, an Indemnity 
Bond and post dated cheques in the amount of 
customs duty and sales tax are deposited with Customs 
Department and are valid for a period of three years. This 
guarantee is released/discharged by the Customs upon 
evidence of the export of finished goods provided by 
the company. 

(64) Finished goods manufactured from imported input 
materials are recorded in the Bond Register and the 
raw materials are adjusted according to the input ratios 
certified in the Analysis Certificate. This certificate 
released by the Customs Department attests the input- 
output ratios of all raw materials for manufacturing 
1 000 kg. of the product concerned. These input-out 
ratios are proposed by the company and accepted by 
the Government and derive from the standard applied 
in the industry concerned. 

(65) At the time of export, a declaration is made on the 
Customs Goods Declaration that the exports are from 
the Manufacturing Bond and a consumption sheet of 
input materials used in the manufacturing of the 
finished goods for export is attached to the Customs 
Goods Declaration. After examining all the aspects of 
the Goods Declaration, the concerned Customs official 
allows the export of the finished goods. 

(66) When the imports of input materials are consumed 
against respective export of finished goods in the Bond 
Register, the company submit a letter to the Customs 
Department along with a copy of import Goods 
Declaration and export Shipping Bills along with a 
summary/reconciliation showing the consumption of 
raw materials and its export in the shape of finished 
goods under the Manufacturing Bond. Accordingly, the 
Customs official releases the Indemnity Bond and the 
post dated cheques deposited at the time of import of 
input materials. 

(d) Findings of the investigation 

(67) The sole cooperating exporting producer obtained 
benefits under the Manufacturing Bond scheme. 

(68) The verification visit established that, in practice, the 
Pakistani authorities did not apply a proper verification 
system to monitor the amount of duty-free imported raw 
materials and consumed in the production of the 
resultant export product. Serious discrepancies and 

malfunctions of the system have been found in 
comparison with the drawback system established in 
the legal provisions (Chapter XV of the Customs Rules 
2001). 

(69) In the manufacturing bond, the manufacturing area and 
separate stores of finished goods, rejects and waste, were 
not clearly ear-marked in the premises. Only the raw 
materials imported duty-free were separated from 
locally procured input goods. The premises of the 
warehouse, that is the bonded warehouse and the manu
facturing bond, were not in an independent area having 
an independent entry or exit from a public area and 
having no other entry or exit, as prescribed in the 
Article 349 of the abovementioned Chapter XV. 

(70) The relevant record of input goods received, manu
factured and exported was not kept on the basis of 
actual consumption. Only the theoretical consumption 
was registered, according to an Analysis Certificate, 
with input-output ratios of all the raw materials for 
producing 1 000 kg of outputs. These input-output 
norms are set out by the authorities and periodically 
reviewed but there are no clear rules and no evidence 
of how these reviews are performed. 

(71) Furthermore, no effective verification system has been 
implemented in practice by the Government of 
Pakistan. The authorities claimed that they perform 
audits on the documentation kept by companies but 
this is done by looking at what the companies report 
per standard input-output norm and not on what were 
the actual production material yields. 

(72) The authorities submitted that the relevant PET Analysis 
Certificate for the sole cooperating exporting producer 
was reviewed from 2002 (when the first submitted 
Analysis Certificate was issued) up to IP. In support of 
this claim, the authorities provided copy of one review 
performed in 2004. Nevertheless, although this review 
resulted in a restriction on the amount of raw 
materials allowed for duty-free import, no control of 
any excess remission investigation on the duties 
forgone was performed. From the moment of the 
adjustment of the Analysis Certificate and onwards, the 
cooperating exporting producer simply adjusted its regis
tration quantities in the Bond Register as per the Analysis 
Certificate yields. Since 2004, despite the clear evidence 
that the production process could lead to better 
performing raw material yields (and thus excess 
remission of duties), no review of the Analysis Certificate 
and no investigation on the actual consumption of raw 
materials used by the cooperating exporting producer 
was performed.
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(e) Conclusion 

(73) Account taken of all the above, the Manufacturing Bond 
Scheme has to be considered a subsidy within the 
meaning of Article 3(1)(a)(ii) and Article 3(2) of the 
basic Regulation in the form of forgone government 
revenue which confers a benefit upon the recipient 
company. 

(74) In addition, this subsidy scheme can be considered 
specific, since it is provided to companies that manu
facture products in bond and further export goods and 
is therefore contingent in law on export performance in 
line with Article 4(4)(a) of the basic Regulation. 

(75) Furthermore, this scheme cannot be considered a 
permissible duty drawback system or substitution 
drawback system within the meaning of 
Article 3(1)(a)(ii) of the basic Regulation. It does not 
conform to the strict rules laid down in Annex I, in 
particular point (i), Annex II and Annex III of the basic 
Regulation. 

(76) Specifically, the Pakistani Government did not effectively 
apply its verification system or procedure to confirm 
whether and in what amounts inputs were consumed 
in the production of the exported product (in accordance 
with Annex II, part (II), point (4) of the basic Regulation 
and, in the case of substitution drawback schemes, 
Annex III, part (II), point (2) of the basic Regulation). 
The input-output ratios cannot be considered company- 
specific standards and not even a verification system of 
actual consumption. This type of process does not enable 
the Government to verify with sufficient precision what 
amounts of inputs were consumed in the export 
production. Furthermore, an effective control done by 
the Government based on a correctly kept actual 
consumption register did not take place. In addition, 
the Pakistani Government did not carry out a further 
examination based on actual inputs involved, although 
this would normally need to be carried out in the 
absence of an effectively applied verification system 
(Annex II, part (II), point(5) and Annex III, part (II), 
point (3) to the basic Regulation). 

(77) Account taken of above, this subsidy is considered 
countervailable. 

(f) Calculation of the subsidy amount 

(78) In the absence of permitted duty drawback systems or 
substitution drawback systems, the benefit consists in the 
remission of total import duties normally due upon 
importation of inputs. In this respect, it is noted that 
the basic Regulation does not only provide for the 
countervailing of an ‘excess’ remission of duties. 
According to Article 3(1)(a)(ii) and Annex I, point (i) of 

the basic Regulation, only an excess remission of duties 
can be countervailed, provided the conditions of Annexes 
II and III of the basic Regulation are met. However, these 
conditions were not fulfilled in the present case. Thus, if 
an absence of an adequate monitoring process is estab
lished, the above exception for drawback schemes is not 
applicable and the normal rule of countervailing of the 
amount of (revenue forgone) unpaid duties applies, rather 
than any purported excess remission. 

(79) The subsidy amount for the exporter was calculated on 
the basis of import duties forgone (basic customs duty) 
on the material imported under the Manufacturing Bond 
scheme used for the product concerned during the IP 
(nominator). In accordance with Article 7(2) of the 
basic Regulation, this subsidy amount has been 
allocated over the export turnover generated by the 
product concerned during the IP because the subsidy is 
contingent upon export performance and was not 
granted by reference to the quantities manufactured, 
produced, exported or transported. 

(80) The subsidy rate established in respect of this scheme 
during the IP for the exporting producer amounts to 
2,57 %. 

II. Imports of plant, machinery and equipment in 
Manufacturing Bond 

(81) This scheme allowed free of duty import of plant and 
machinery destined to Manufacturing Bond and imported 
by 30 June 2004. Machinery and spare parts not manu
factured locally had to be imported for setting up a 
manufacturing unit or for the expansion, balancing, 
modernization and replacement of existing units in bond. 

(a) Legal Basis 

(82) The scheme is provided by SRO No. 554(I)/98, dated 
12 June 1998. 

(b) Eligibility 

(83) In order to avail this scheme, the importer had to declare 
to the Customs authorities that the machinery has been 
duly installed or used in the bonded premises. 

(c) Practical implementation 

(84) The importer, at the time of importation, had to satisfy 
the Collector of Customs that the machinery or spare 
parts had been imported for setting up a manufacturing 
unit in bond and furnish an indemnity bond in the 
amount of the customs duty. The said indemnity bond 
would have been discharged on production of a 
certificate of installation of the imported machinery.
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(d) Findings of the investigation 

(85) This scheme was used up to June 2004 and the sole 
cooperating exporting producer availed benefits for the 
import of one portion of its plant between 2002 and 
2003. 

(e) Conclusion 

(86) Account taken of above, the scheme has to be considered 
a subsidy within the meaning of Article 3(1)(a)(ii) and 
Article 3(2) of the basic Regulation in the form of 
foregone government revenue which confers a benefit 
upon the recipient company. 

(87) This subsidy scheme can be considered specific, since it is 
provided to companies that manufacture products in 
bond and further export goods and is therefore 
contingent in law on export performance in line with 
Article 4(4)(a) of the basic Regulation. 

(88) In addition, the benefit derived from the duty unpaid 
from the import of capital goods cannot be considered 
a permissible duty drawback system because it concerns 
capital goods which are not consumed in the production 
process and thus are not covered by the scope of 
permissible duty drawback systems set out in Annex I, 
point (i) of the basic Regulation. 

(89) Account taken of above, this subsidy is considered 
countervailable. 

(f) Calculation of the subsidy amount 

(90) The subsidy amount was calculated, in accordance with 
Article 7(3) of the basic Regulation, on the basis of the 
unpaid customs duty on imported capital goods spread 
across a period of 15 years which reflects the minimum 
depreciation period that has been found in all the three 
countries involved in the current investigation in relation 
to the industry concerned. In accordance with the estab
lished practice, the amount so calculated, which is 
attributable to the IP, has been adjusted by adding 
interest during this period in order to reflect the full 
value of the benefit over time. The commercial interest 
rate during the IP in Pakistan was considered appropriate 
for this purpose. 

(91) In accordance with Articles 7(2) and 7(3) of the basic 
Regulation, this subsidy amount (as numerator) has been 
allocated over the total export turnover during the IP, 

because the subsidy is contingent upon export 
performance and it was not granted by reference to the 
quantities manufactured, produced, exported or trans
ported. 

(92) The subsidy rate established in respect of this scheme 
during the IP for the exporting producer amounts to 
0,01 %. 

III. Tariff protection on purchases of PTA in the 
domestic market 

(93) The scheme provides a financial refund for domestic 
purchases of PTA (the main raw material used in the 
production of PET) produced in Pakistan at 7,5 % of 
the invoice selling price. 

(a) Legal Basis 

(94) The scheme is based on the SRO No. 1045(I)/2008 dated 
September 19, 2008, amended by SRO No. 
1299(I)/2008 dated December 22, 2008, and allows all 
PTA consumers and users to obtain a refund of 7,5 % of 
their purchases of locally procured PTA. 

(b) Eligibility 

(95) This scheme is a Compensatory Support to PTA users or 
consumers listed in the aforesaid SRO and to any other 
user approved by the Ministry of Textile Industry who 
becomes eligible in the future. This Compensatory 
Support is provided to offset the impact of locally 
procured or imported PTA through the State Bank of 
Pakistan. Application forms to benefit from the scheme 
are set out as Annexure of the SROs. Furthermore, a list 
of recipient companies of the scheme is provided directly 
by the SRO No. 1045(I)/2008. 

(c) Practical implementation 

(96) This refund is a compensatory support/tariff protection 
for the polyester industry and is administrated by the 
State Bank of Pakistan. If PTA is imported, an import 
duty of 7,5 % is levied. 

(97) If PTA is purchased from a Pakistani manufacturer that 
locally produced PTA, a price component of 7,5 % is 
identified on the invoice sent by the domestic PTA 
producer to the buyer. Accordingly, the buyer obtains a 
refund of this 7,5 % upon request.
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(d) Findings of the investigation 

(98) The investigation established that in practice the scheme 
provides a direct financing to the polyester industry of 
Pakistan. The SROs are intended to favour the 
procurement of domestically produced PTA. This 
support for the domestically procured PTA is considered 
a direct financing to the buyer. The investigation estab
lished that the sole cooperating exporting producer was 
explicitly listed in the relevant SRO as a beneficiary of 
this scheme. In fact, the relevant SRO only mentioned 
eight companies in Pakistan as parties entitled to this 
scheme. Thus, the cooperating exporting producer 
obtained benefits derived from the PTA Compensatory 
Support. 

(e) Conclusion 

(99) Account taken of all the above, this scheme is considered 
to be a subsidy within the meaning of Article 3(1)(a)(i) 
and Article 3(2) of the basic Regulation because it 
provides a financial contribution in the form of a 
direct transfer of funds that confers a clear benefit 
upon the recipient company. 

(100) In addition, the scheme is specific within the meaning of 
Article 4(4)(b) of the basic Regulation, given that the 
subsidy is contingent upon the use of domestic over 
imported goods. 

(101) Furthermore, this subsidy can also be considered specific 
within the meaning of Article 4(4)(a) of the basic Regu
lation, given that the legislation itself explicitly limits 
access to this scheme to certain enterprises belonging 
to the polyester industry. 

(102) Consequently, this subsidy is considered countervailable. 

(f) Calculation of the subsidy amount 

(103) The amount of countervailable subsidy is calculated in 
terms of the benefit conferred on the recipient, which is 
found to exist during the IP. The benefit conferred on the 
recipient is considered to be the total amount of the 
financial refund, as reported by the cooperating 
exporting producer in its accounts. 

(104) In accordance with Article 7(2) of the basic Regulation 
this subsidy amount (nominator) has been allocated over 
the total sales turnover of the company during the IP 
because the subsidy is not contingent upon export 
performance and was not granted by reference to the 
quantities manufactured, produced, exported or trans
ported. 

(105) The subsidy rate established with regard to this scheme 
during the IP for the cooperating exporting producer 
amounts to 2,38 %. 

IV. Final Tax Regime (FTR) 

(106) Under this scheme a company can benefit from a special 
tax regime on its export turnover. 

(a) Legal Basis 

(107) The scheme is based on the Sections 154 and 169 of the 
Income Tax Ordinance, 2001 (ITO) and Division IV of 
Part III of the First Schedule to the ITO 2001. 

(b) Eligibility 

(108) This scheme is a system to levy income on the basis of 
the export turnover and is accessible to every exporter at 
the time of realisation of the proceeds on account of a 
sale of goods. 

(c) Practical implementation 

(109) A withholding tax of 1 % is deducted by an authorized 
bank on the value of the export transaction at the time 
of the realization of foreign exchange proceeds, 
regardless of any profit of the company. On the other 
hand, the taxable income of companies on their domestic 
activities is subject to a 35 % income tax. 

(110) This tax deduction, applied directly on the exchange 
proceeds, is to be considered a final tax on the income 
arising from the export transactions. No deduction is 
allowed for any expenditure pertaining to the realisation 
of the export turnover. 

(d) Findings of the investigation 

(111) The investigation established that in practice the scheme 
provides a special and favourable tax treatment for the 
exporters. Although the portion of the expenses related 
to the export turnover cannot be deducted, the low tax 
rate at 1 % of the total export turnover represents an 
advantageous tax system in comparison with the 
normal tax regime where a higher rate at 35 % is 
applied on the normal income, provided that the 
profits from exports are taxed at a lower rate than 
those earned on domestic sales. The cooperating 
exporting producer obtained benefits derived from the 
FTR scheme. 

(e) Conclusion 

(112) To the extent that this tax regime results in profits due to 
the fact that exports are taxed at a lower rate the 
domestic sales, this scheme is considered to be a 
subsidy within the meaning of Article 3(1)(a) (ii) and 
Article 3(2) of the basic Regulation in the form of 
forgone government revenue that confers a benefit 
upon the recipient company.

EN L 134/34 Official Journal of the European Union 1.6.2010



(113) In addition, this subsidy can be considered specific within 
the meaning of the Article 4(4)(a) of the basic Regulation, 
given that the subsidy is contingent upon export 
performance. 

(114) Consequently, this subsidy is considered countervailable. 

(f) Calculation of the subsidy amount 

(115) The amount of countervailable subsidy is calculated in 
terms of the benefit conferred on the recipient, which is 
found to exist during the IP. The benefit conferred on the 
recipient is considered to be the amount of total tax 
payable according to the income relating to the receipts 
subject to the FTR (exports), after the deduction of the 
FTR paid (1 % of the export turnover). In accordance 
with Article 7(2) of the basic Regulation this subsidy 
amount (nominator) has been allocated over the total 
export turnover of the company during the IP, because 
the subsidy is contingent upon export performance and 
was not granted by reference to the quantities manu
factured, produced, exported or transported. 

(116) The subsidy rate established with regard to this scheme 
during the IP for the exporting producer amounts to 
1,95 %. 

V. Export Long-Term Fixed Rate Financing Scheme 
(LTF-EOP) 

(117) The purpose of the Long-Term Financing for the Export 
Oriented Projects (LTF-EOP) is to enable eligible financial 
institutions to provide financing facilities on attractive 
terms and conditions to borrowers for import of 
machinery, plant, equipment and accessories thereof. 

(a) Legal Basis 

(118) The legal bases are provided under Section 
17(2)(a)/17(4)(c) and Section 22 read with 17(2)(d) 
respectively of the State Bank of Pakistan Act, 1956. 
Details of the scheme are set out in the State Bank of 
Pakistan (‘SBP’) Circular No. 14, dated 18 May 2004. 

(b) Eligibility 

(119) As expressly stated in the SBP Circular No. 14, dated 
18 May 2004, companies which export directly or 
indirectly at least 50 % of their annual production are 
eligible for financing under the scheme. 

(c) Practical implementation 

(120) Participating financial institutions approved for FTF-EOP 
are those who comply with the capital adequacy 
requirement set by the SBP. Those institutions can 
provide a long-term financing of up to 7-1/2 years to 
their borrowers. 

(121) Credit provided to companies could then be used for 
various purposes (modernization of factories, purchase 
of locally manufactured plant and machinery, import of 
machinery etc.). 

(122) Banks are allowed to charge the borrower up to 3 % over 
and above the rates notified by the SBP. Interest rates for 
financing under LTF-EOP scheme are benchmarked with 
the weighted average yields of 12 months Treasury Bills 
and three and five years Pakistan Investment Bond, 
depending on the period of financing. 

(123) After the disbursement of the loan, the banks can 
approach the concerned office of the SBP for obtaining 
refinance in the amount of the loan disbursed. 

(d) Findings of the investigation 

(124) Although this scheme ceased in June 2007, the sole 
cooperating exporting producer is still benefiting the 
scheme, given that this is a long-term financing and 
the benefit was availed of in April 2005 for a period 
of 7-1/2 years. 

(125) Under this scheme, the SBP mandatorily sets maximum 
ceiling interest rates applicable to long-term loans. 

(126) As result, exporters can obtain long-term loans at prefer
ential interest rates compared with the interest rates for 
ordinary commercial credits, which are set purely under 
market conditions. 

(e) Conclusion 

(127) The scheme has to be considered a subsidy within the 
meaning of Article 3(1)(a)(iv) and Article 3(2) of the basic 
Regulation in the form of government practice which 
involves a public body (i.e., the SBP), which is therefore 
part of the government, instructing commercial banks to 
carry out functions illustrated under Article 3(1)(a)(i) (i.e. 
direct transfer of funds in the form of loans). A benefit is 
conferred upon the recipient company in the form of the 
preferential interest rate.
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(128) In this context, it has to be highlighted that SBP falls 
under the definition of a ‘government’ as set out in 
Article 2(b) of the basic Regulation. It is 100 % 
government-owned and pursues public policy objectives. 
Indeed, SBP performs all the functions attributed to 
central banks, including the issue of notes, regulation 
and supervision of the financial system, acting as 
bankers’ bank, lender of last resort, banker to the 
Government, conducting monetary policy, managing 
the public debt, managing the foreign exchange, 
developing the financial framework, institutionalising 
savings and investments, providing training facilities to 
bankers, and providing credit to priority sectors. 

(129) Account taken of above, this subsidy can be considered 
specific pursuant to Article 4(4)(a) of the basic Regulation 
because the legislation itself, on the part of the eligibility 
criteria, explicitly provides a subsidy contingent upon 
export performance. 

(130) Consequently, this subsidy is considered countervailable. 

(f) Calculation of the subsidy amount 

(131) The amount of countervailable subsidy is calculated in 
terms of the benefit conferred on the recipient, which is 
found to exist during the IP. Pursuant to Article 6(b) of 
the basic Regulation, the benefit to the recipient is 
calculated by taking the difference between the central 
bank’s (State Bank of Pakistan) imposed credit ceiling and 
the applicable commercial credit rates. 

(132) In accordance with Article 7(2) of the basic Regulation, 
the subsidy amount (nominator) has been allocated over 
the export turnover of the product concerned during the 
IP because the subsidy is contingent upon export 
performance and it was not granted by reference to the 
quantities manufactured, produced, exported or trans
ported. 

(133) The subsidy rate established with regard to this scheme 
for the IP for the exporting producer amounts to 0,60 %. 

VI. Export Finance Scheme from the State Bank of 
Pakistan (EFS) 

(134) Under the EFS short-term financing, facilities are 
provided to the exporters through commercial banks 
for exports of all manufactured goods. This scheme is 
primarily a working capital facility of short-term nature 
for a maximum period of 180 days. 

(a) Legal Basis 

(135) The legal bases are provided under Section 
17(2)(a)/17(4)(c) and Section 22 read with 17(2)(d) 
respectively of the State Bank of Pakistan Act, 1956. 
Details of the scheme are set out in the SBP Circular 
No. 35, dated 28 September 2001 and Circular No. 
44, dated 17 December 1998. 

(b) Eligibility 

(136) Any exporter can benefit from the EFS by applying to 
any commercial bank and by fulfilling the other 
requirements required by the financial institution. In 
fact, the decision to lend is taken by the bank under 
its own internally-approved credit policy. 

(c) Practical implementation 

(137) This benefit can be granted both on export transactions 
and on export performance. 

(138) Under the transaction-based facility, finance is granted by 
the bank to the exporter on the basis of a Firm Export 
Order/Export Letter of Credit for a maximum period of 
180 days. The financing facility can be availed at pre- 
shipment stage for procuring inputs and manufacturing 
the goods to be exported. Financing at post-shipment 
stage is also granted for goods already shipped to the 
importer abroad for the period up to realization of 
export proceeds or 180 days, whichever is earlier. 

(139) Under the performance-based facility, this revolving 
finance is granted to the exporter up to 50 % of his 
export performance realized during the previous year. 
Exporters can avail themselves of this financing facility 
for a period of 180 days. This facility, once availed, needs 
to be repaid in totality. 

(d) Findings of the investigation 

(140) This scheme provides a short-term financing export 
credit from commercial banks at preferential interest 
rates prescribed by the State Bank of Pakistan. The sole 
cooperating exporting producer benefits from this 
scheme for both domestic and export sales. 

(141) EFS Mark-up rates are benchmarked with the weighted 
average yields of six months Pakistan Treasury Bills. 

(142) As result, exporters can obtain financing facility at pref
erential interest rates compared with the interest rates for 
ordinary short-term commercial credits, which are set 
purely under market conditions.
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(e) Conclusion 

(143) The scheme is considered to be a subsidy within the 
meaning of Article 3(1)(a)(iv) and Article 3(2) of the 
basic Regulation because it provides a financial 
contribution in the form of government practice which 
involves a public body (i.e. SBP) instructing commercial 
banks to carry out functions illustrated under 
Article 3(1)(a)(i) (i.e. direct transfer of funds in the 
form of loans). A benefit is conferred upon the 
recipient company in the form of the preferential 
interest rate. 

(144) Furthermore, account taken of above, this subsidy can be 
considered specific pursuant to Article 4(4)(a) of the basic 
Regulation because the legislation itself, on the part of 
the eligibility criteria, explicitly provides a subsidy 
contingent upon export performance. 

(145) Consequently, this subsidy is considered countervailable. 

(f) Calculation of the subsidy amount 

(146) The amount of countervailable subsidy is calculated in 
terms of the benefit conferred on the recipient, which is 
found to exist during the IP. Pursuant to Article 6(b) of 
the basic Regulation, the benefit to the recipient is 
calculated by taking the difference between the central 
bank’s (State Bank of Pakistan) imposed credit ceiling and 
the applicable commercial credit rates. 

(147) In accordance with Article 7(2) of the basic Regulation, 
the subsidy amount (nominator) has been allocated over 
the export turnover during the IP because the subsidy is 
contingent upon export performance and was not 
granted by reference to the quantities manufactured, 
produced, exported or transported. 

(148) The subsidy rate established with regard to this scheme 
for the IP for the exporting producer amounts to 2,22 %. 

VII. Finance under F.E. Circular No. 25 of the State 
Bank of Pakistan 

(149) This scheme is a short term financing facility for export 
and import provided by commercial banks at preferential 
interest rates prescribed by the State Bank of Pakistan. 

(a) Legal Basis 

(150) This financing facility is governed under F.E. Circular No. 
25 of June 20, 1998, further modified by F.E. Circular 
No. 05 of August 23, 2002. 

(b) Eligibility 

(151) Any exporter and importer can avail itself of this short- 
term financing. 

(c) Practical implementation 

(152) Under this scheme banks have been allowed to use/invest 
their dollar deposits for financing importers and 
exporters. This loan is advanced out of the dollar 
deposits/interbank placements, nominated in dollar but 
disbursed in equivalent rupees. The financing made 
under F.E. Circular No. 25 (‘F.E. 25’) is made by banks 
against relevant evidence of trade transactions. 

(153) As illustrated by the F.E. Circular No. 05 of August 23, 
2002 In the case of a loan to an exporter, it is possible 
to adjust the foreign currency proceeds of export in 
repayment of the loan and profit/interest thereon, only 
if the exporter has surrendered the full proceeds of the 
loan to a bank against payment in rupees. Trade loan 
facility under the F.E. 25 scheme is entirely on self-liqui
dating basis from export proceeds. 

(154) As illustrated by the F.E. Circular No. 05 of August 23, 
2002 the financing facility for imports can be allowed 
only from the date of actual execution of import 
payments in foreign currency by creating a foreign 
currency loan for the benefit of the importer. The 
maximum period of such loans should not exceed six 
months from the date of the disbursement to the 
importer. 

(d) Findings of the investigation 

(155) This scheme provides short-term financing export credit 
from commercial banks at preferential interest rates 
prescribed by the State Bank of Pakistan. 

(156) The interest/mark-up for this financing is benchmarked 
to LIBOR rate plus a spread charged by the banks. 

(157) As result, exporters can obtain financing facility at pref
erential interest rates compared with the interest rates for 
ordinary short-term commercial credits, which are set 
purely under market conditions. 

(e) Conclusion 

(158) The scheme is considered to be a subsidy within the 
meaning of Article 3(1)(a)(iv) and Article 3(2) of the 
basic Regulation because it provides a financial 
contribution in the form of government practice which 
involves a public body (i.e. SBP) instructing commercial 
banks to carry out functions illustrated under 
Article 3(1)(a)(i) (i.e. direct transfer of funds in the 
form of loans). A benefit is conferred upon the 
recipient company in the form of the preferential 
interest rate.
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(159) Furthermore, account taken of above, this subsidy can be 
considered specific pursuant to Article 4(4)(a) of the basic 
Regulation because the legislation itself, on the part of 
the eligibility criteria, explicitly provides a subsidy 
contingent upon export performance. 

(160) Consequently, this subsidy is considered countervailable. 

(f) Calculation of the subsidy amount 

(161) The amount of countervailable subsidy is calculated in 
terms of the benefit conferred on the recipient, which is 
found to exist during the IP. Pursuant to Article 6(b) of 
the basic Regulation, the benefit to the recipient is 
calculated by taking the difference between the central 
bank’s (State Bank of Pakistan) imposed credit ceiling and 
the applicable commercial credit rates. 

(162) In accordance with Article 7(2) of the basic Regulation, 
the subsidy amount (nominator) has been allocated over 
the export turnover during the IP because the subsidy is 
contingent upon export performance and was not 
granted by reference to the quantities manufactured, 
produced, exported or transported. 

(163) The subsidy rate established with regard to this scheme 
for the IP for the exporting producer amounts to 0,06 %. 

3.2.2. Amount of countervailable subsidies 

(164) The provisional amount of countervailable subsidies in 
accordance with the provisions of the basic Regulation, 
expressed ad valorem, for the sole cooperating Pakistani 
exporting producer is 9,79 %. 

3.3. United Arab Emirates (UAE) 

(165) On the basis of the information contained in the 
complaint and the replies to the Commission’s ques
tionnaire, the following schemes, which allegedly 
involved the granting of subsidies by a Governmental 
authority, were investigated: 

(I) Federal Law No. 1 of 1979 

(II) Free Trade Zone 

3.3.1. Specific Schemes 

I. Federal Law No. 1 of 1979 

(166) This scheme permits the import of duty-free raw 
materials, packing material and capital goods at zero- 
duty rates. 

(a) Legal Basis 

(167) The scheme is based on the Federal Law No. 1 of 1979, 
Organising Industrial Affairs. 

(b) Eligibility 

(168) In order to avail the benefits of the abovementioned 
Federal Law, it is necessary to obtain an Industrial 
License released by the Ministry of Finance and Industry. 

(169) According to Article 8 of the Federal Law, licences for 
the establishment of an industrial project may be granted 
only to UAE citizens, or to companies with local capital 
shares amount to 51 % minimum, and provided the 
manager in charge thereof is a local, or the board of 
directors is constituted in its majority by local citizens. 

(170) Furthermore, the same Federal Law provides a set of 
other eligibility requirements that parties should fulfil: 
fixed capital should not be lower than 250 000 
Dirhams, the number of employees not lower than 10 
persons, the use of motive power exceeding 5 horse 
powers (Article 2). Another requirement is that 25 % of 
the employees should be locals, but the Minister may 
decide to exempt or reduce this percentage (Article 33). 
According to Article 13, application for industrial 
projects has to be considered in light of the following: 
industrial project belonging to the industrial development 
program of the country and agreement made with Arab 
countries, local consumption requirements. To those 
projects that comply with the requirements set out in 
the Article 13 and that are competitive and export- 
oriented, Article 21 provides a special priority in the 
granting of privileges. 

(171) On the basis of the application provided and the relevant 
documentation submitted, a relevant committee of the 
Ministry of Finance and Industry recommends to the 
Minister the approval or rejection of the application. In 
line with Article 12 of the Federal Law No. 1, the 
Minister may decide to grant or not the license. 

(c) Practical implementation 

(172) In order to fall within the scope of application of this 
scheme, the applicant has to comply with the following 
procedure: application for Industrial Licence to be 
submitted to the Ministry of Finance and Industry; 
grant of Industrial Licence by the Ministry; approvals 
for duty-free imports through on-line application. 

(173) The Ministry concerned has set up an Electronic 
Industrial System (‘EIS’) for this scheme and issued a 
relevant User Manual to guide the user of the scheme. 
The EIS is an on-line system implemented by the
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Ministry. On the one hand, it allows users a direct access 
to their respective licence. On the other hand, it enables 
the Industrial Development Department of the Ministry 
overall control of the scheme and supervision of the use 
of the benefits availed by the companies. 

(174) Each user of the scheme has reserved access to the EIS 
where it is possible to view its respective raw materials 
list used in its factory production process (Item name, HS 
code, Measurement unit, Total balance - which means the 
item’s quantity - and Remaining balance which means 
the remaining quantity of this item that the company 
can get a duty exemption for). An on-line application 
has to be filed for every import transaction in order to 
obtain a special code that permits to clear the goods 
duty-free through Customs. The Industrial Development 
Department can refuse applications for raw materials 
exemption if the quantity requested exceeds the 
Remaining balance of that item. It can also reject the 
exemption for capital goods that are not included in 
the industrial project. In this latter case, the decision is 
based on the information provided by the company 
during the first Registration to the scheme. Following a 
rejection, the company can view through the system all 
the details and the rejection reasons and can act 
accordingly in order to provide the requested clarifi
cations. 

(d) Findings of the investigation 

(175) During the verification visit it has been found that the 
sole cooperating exporting producer benefits from a 
general duty exemption on imports of raw materials, 
packing material and capital goods without any 
condition such as a subsequent export of the final 
product. No Federal/local law or regulation obliges the 
company to keep any kind of register for subsequent 
control carried out by the competent authorities. 

(176) Although the company has to lodge applications through 
the on-line EIS to import free of duty, no guideline has 
been found in order to show on what basis the requests 
are accepted or rejected. 

(177) Furthermore, the granting authorities are not aware of 
the actual consumption of the duty-free input goods. 
Only the theoretical consumption is reported by the 
company into the EIS. In fact, from the moment of the 
first Registration into the system, the checks carried out 
by the granting authorities take place only electronically. 
No evidence has been provided that the first Registration 
input-output material yields are in all cases checked and 
verified. Furthermore, no effective verification system has 
been implemented in practice by the Government of the 
UAE. The authorities claimed that they perform audits via 

the EIS and on the basis of the documentation that all 
companies are requested to submit every year for the 
renewal of their licences (information referring to the 
local industrial licence, audited Accounts, production 
and sales data, etc.). Nevertheless, this is done by 
looking at what the companies report yearly and 
compared as per their first Registration and not the 
actual production. In fact, no information was provided 
to confirm that the authorities are aware at any stage of 
the procedure of what are the actual production material 
yields for the sole cooperating exporting producer 
availing benefits from this scheme. 

(e) Conclusion 

(178) Account taken of all the above, this scheme is considered 
to be a subsidy within the meaning of Article 3(1)(a)(ii) 
and Article 3(2) of the basic Regulation because it 
provides a financial contribution in the form of 
government revenue forgone and confers a benefit 
upon the recipient company because it gives the possi
bility to be exempt from import duties. In this context it 
should be noted that this cannot not be considered a 
permissible duty drawback system or substitution 
drawback system since it does not conform to the 
rules laid down in Annex I, in particular point (i), 
Annex II and Annex III of the basic Regulation. In fact 
the Government of the UAE has submitted that there are 
no provisions for duty drawback rules in the UAE. 

(179) In addition, the scheme is specific within the meaning of 
the Article 4(2)(a) of the basic Regulation given that 
access is limited to certain enterprises and there are no 
objective criteria to limit eligibility in accordance with 
Article 4(2)(b) of the basic Regulation. Indeed, with 
regard to the on-line application, the eligibility criteria 
of the granting authority for choosing recipients of the 
scheme is a mixture of some clear and objective, 
although discriminatory, criteria (i.e. licences can be 
granted only to UAE citizens, or to companies with 
local capital shares amount to 51 % minimum, and 
provided the manager in charge thereof is a local, or 
the board of directors is constituted in its majority by 
local citizens, 25 % of the employees should be locals) 
and some conditions which are not clearly defined (i.e. 
established in areas determined by the government, fulfil 
the industrial development programme of the country 
and agreements made with Arab countries, fulfil local 
consumption requirements, be competitive and export- 
oriented). No rule clarifies the role of the Industrial 
Development Department mentioned only in the User 
Manual issued by the Ministry and not in the Federal 
Law establishing the scheme.
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(180) Furthermore, there is evidence that the allocation of the 
subsidies is not automatic. The legislation itself, pursuant 
to which the granting authority operates, empowers the 
Minister to make the final decision on the granting of 
Industrial License without any kind of evidence to show 
on what basis applications can be accepted or rejected. 
Furthermore, the authorities are always in a position to 
exercise discretion in granting or rejecting the requested 
duty exemptions. 

(181) Account taken of above, this subsidy is considered 
countervailable. 

(f) Calculation of the subsidy amount 

(182) The amount of countervailable subsidy is calculated in 
terms of the benefit conferred on the recipient, which is 
found to exist during the IP, that is the total duties 
unpaid in the import of raw materials during the IP. 
This subsidy amount (numerator) has been allocated 
over the total sales turnover of the product concerned 
of the company during the IP. 

(183) The subsidy rate established in respect of this scheme 
during the IP for the exporting producer amounts to 
5,02 %. 

II. Free Trade Zone (FTZ) 

(184) The exporting producer was operating under the regime 
of the Free Trade Zone of Ras Al Khaimah from its 
establishment and up to May 2008 and availed the 
benefits of duty-free imports of capital goods. 

(a) Legal Basis 

(185) No federal legislation regulating matters concerning the 
establishment and management of FTZ exits in the UAE. 
Each Emirate issues its own legislation and rules and has 
the responsibility to monitor via its Customs services the 
relevant FTZs. 

(b) Eligibility 

(186) No specific rule or limit on eligibility exists in order to 
establish a company in the FTZ of Ras Al Khaimah: any 
national or fully owned foreign company can establish 
itself in the FTZ. 

(c) Practical implementation 

(187) The most important benefits linked with the estab
lishment in a FTZ are the ability to import duty-free all 
items (raw, essential, auxiliary materials, intermediate 
products, capital goods) and to decide without any 
State-imposed precondition on the shareholding 
structure of the company. Goods manufactured in FTZs 
are considered for origin purposes as originating in the 

UAE. Nevertheless, when taken out of the FTZ into the 
UAE domestic market they are treated as foreign goods, 
i.e. import duties apply when put into free circulation. 

(188) Although a company located in a FTZ benefits from 
duty-free imports and exports, customs declarations 
have to be filed at the relevant federal Customs at the 
moment of import. The company has to furnish a Bank 
Guarantee with Customs at the import entry point. The 
imported goods are cleared by Customs under an 
exit/entry declaration. On receipt of the goods at the 
FTZ entry/import location, the concerned Customs 
zone authority inspects the goods received and upon 
satisfaction endorses the exit/entry declaration. The 
latter, duly signed by the receiving Customs check 
point, is to be submitted back to the Customs 
authority at the import entry/point in order to release 
the Bank Guarantee. 

(d) Findings of the investigation 

(189) During the verification visit it has been found that there 
are no concrete, statutory and publicly available criteria 
that govern the decision of the granting authority on 
who is entitled to establish itself in the FTZ. A 
company willing to establish itself in that zone has to 
lodge an application to the authority of the Emirate of 
Ras Al Khaimah but no legislation or guidelines are 
available in order to show on what basis the request 
can be accepted or rejected. 

(190) As to the existence of the various FTZ in the UAE, the 
investigation established that there are no unified 
statutory criteria that govern the set-up and management 
of FTZs in the UAE. No evidence was provided that all 
FTZs in the UAE perform under the same regulatory 
framework and follow the same operational rules. 
Serious doubts were also raised as to whether eligibility 
to being established in the FTZs could be restricted on 
the basis of certain type of business activity. Indeed, on 
the basis of information provided it appears that certain 
FTZs in the UAE are exclusively dedicated to specific 
types of business activities (e.g. Dudai Auto Free Zone, 
International Media Production Free Zone, Dubai Flower 
Centre Free Zone, etc.). 

(191) The sole cooperating exporting producer benefited from 
a duty-free import of capital goods. 

(e) Conclusion 

(192) Account taken of the above, the scheme has to be 
considered to be a subsidy within the meaning of 
Article 3(1)(a)(ii) and Article 3(2) of the basic Regulation 
because it provides a financial contribution in the form 
of government revenue forgone and confers a benefit 
upon the recipient company.
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(193) Moreover, the scheme is specific in the meaning of the 
Article 4(2)(a) of the basic Regulation, since these 
benefits are only available to companies in FTZs i.e. 
therefore access to the subsidy is limited to companies 
in certain locations operating under the FTZ regime. 
Furthermore, the investigation has established that the 
granting of FTZ status in the UAE is discretionary and 
does not follow and neutral or objective criteria, as 
provided for in Article 4(2)(b). Given the lack of any 
federal legislation regulating the establishment and 
management of the FTZs in the UAE, every granting 
authority of the seven Emirates forming the UAE 
provides access to the FTZs according to its own rules. 
Since no legislation or guidelines are available in the 
Emirate of Ras Al Khaimah, the relevant authority 
decides on a discretionary basis which company can be 
entitled to enter the FTZ. 

(194) In addition, the benefit derived from the duty unpaid 
from the import of capital goods cannot be considered 
a permissible duty drawback system because it concerns 
capital goods which are not consumed in the production 
process and thus are not covered by the scope of 
permissible duty drawback systems set out in Annex I, 
point (i) of the basic Regulation. 

(195) Account taken of above, this subsidy is considered 
countervailable. 

(f) Calculation of the subsidy amount 

(196) Considering that the company was established in the FTZ 
from its establishment up to May 2008 but the 
production process of PET started in September 2007 
and the company was operating since January 2008 its 
production under a preliminary industrial license of 
Federal Law No. 1 of 1979, the subsidy availed during 
the IP has to be considered as being only the duty-free 
imports of capital goods. 

(197) In accordance with Article 7(3) of the basic Regulation, 
the subsidy amount was calculated on the basis of the 
unpaid customs duty on imported capital goods spread 
across a period of 15 years which reflects the minimum 
depreciation period that has been found in all the three 
countries involved in the current investigation in relation 
to the industry concerned. In accordance with the estab
lished practice, the amount so calculated, which is 
attributable to the IP, has been adjusted by adding 
interest during this period in order to reflect the full 
value of the benefit over time. The commercial interest 
rate during the IP in the UAE was considered appropriate 
for this purpose. 

(198) In accordance with Articles 7(2) and 7(3) of the basic 
Regulation, this subsidy amount (as nominator) has been 

allocated over the total sales turnover during the IP since 
the attribution of the benefit is not contingent on export 
performance. 

(199) The subsidy rate established in respect of this scheme 
during the IP for the exporting producer amounts to 
0,11 %. 

3.3.2. Amount of countervailable subsidies 

(200) The provisional amount of countervailable subsidies in 
accordance with the provisions of the basic Regulation, 
expressed ad valorem, for the sole cooperating United 
Arab Emirates exporting producer is 5,13 %. 

4. INJURY 

4.1. Union production and Union industry 

(201) During the IP, the like product was manufactured by 17 
producers in the Union. The output of these producers is 
therefore deemed to constitute the Union production 
within the meaning of Article 9(1) of the basic Regu
lation. 

(202) Of these 17 producers, 12 producers cooperated with the 
investigation. These 12 producers were found to account 
for a major proportion, in this case more than 80 %, of 
the total Union production of the like product. The 12 
cooperating producers therefore constitute the Union 
industry within the meaning of Article 9(1) and 
Article 10(6) of the basic Regulation and will be 
hereafter referred to as the ‘Union industry’. The 
remaining Union producers will be hereafter referred to 
as the ‘other Union producers’. These other Union 
producers have not actively supported or opposed the 
complaint. 

(203) It is noted that the EU market for PET is characterised by 
a relatively high number of producers, belonging usually 
to bigger groups with headquarters outside the EU. The 
market is in a process of consolidation with a number of 
recent takeovers and closures. For instance, since 2009, 
PET production plants of Tergal Fibers (France), Invista 
(Germany) and Artenius (UK) closed while Indorama 
took over the former Eastman plants in UK and the 
Netherlands. 

(204) As indicated above at recital (8), a sample of five indi
vidual producers was selected, representing 65 % of the 
sales by all cooperating Union producers. One company 
was not in a position to provide all data as requested and 
the sample consequently had to be reduced to four 
companies representing 47 % of the sales by all coop
erating producers.
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4.2. Union consumption 

(205) Union consumption was established on the basis of the sales volumes of the Union industry on the 
Union market, the import volumes data for the EU market obtained from EUROSTAT and, 
concerning the other Union producers, from estimations based on the complaint. 

(206) Union consumption of the product under investigation increased between 2006 and the IP by 11 %. 
In detail, the apparent demand grew in 2007 by 8 %, decreased slightly between 2007 and 2008 (by 
2 percentage points) and increased by further 5 percentage points between 2008 and the IP. 

Table 1 

2006 2007 2008 IP 

Total EU consumption (tonnes) 2 709 400 2 936 279 2 868 775 2 996 698 

Index (2006=100) 100 108 106 111 

Source: questionnaire replies, Eurostat data and complaint. 

4.3. Imports from the countries concerned 

(a) Cumulative assessment of the effects of the imports concerned 

(207) The Commission examined whether imports of PET from Iran, Pakistan and the United Arab Emirates 
should be assessed cumulatively in accordance with Article 8(3) of the basic Regulation. 

(208) With regard to the effects of the imports originating in the UAE, Iran and Pakistan, the investigation 
showed that the subsidy margins were above the de minimis threshold as defined in Article 14(5) of 
the basic Regulation and the volume of subsidised imports from these countries was not negligible in 
the sense of Article 10(9) of the basic Regulation. 

(209) With regard to the conditions of competition between imports from Iran, Pakistan and the United 
Arab Emirates and the like product, the investigation revealed that the producers from these countries 
use the same sales channels and sell to similar categories of customers. Moreover, the investigation 
also revealed that the imports from all these countries had an increasing trend in the period 
considered. 

(210) In view of the above, it is provisionally considered that all the criteria set out in Article 8(3) of the 
basic Regulation were met and that imports from Iran, Pakistan and the United Arab Emirates should 
be examined cumulatively. 

(b) Volume of the imports concerned 

(211) The volume of subsidised imports of the product concerned into the EU rose by more than 5 times 
between 2006 and the IP and reached 304 202 tonnes in the IP. More specifically, imports from the 
countries concerned increased by 20 % between 2006 and 2007, before further increasing by 270 
percentage points in 2008 compared to 2007, and again by 154 percentage points between 2008 
and the IP. 

Table 2 

2006 2007 2008 IP 

Volume of subsidised imports (tonnes) 55 939 67 067 218 248 304 202 

Index (2006=100) 100 120 390 544 

Market share of subsidised imports 2,1 % 2,3 % 7,6 % 10,2 % 

Source: Eurostat.
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(c) Market share of the imports concerned 

(212) The market share held by subsidised imports from the countries concerned stood at 2,1 % during 
2006 and increased steadily by 8 percentage points throughout the period considered. More 
specifically, it rose by 0,2 percentage points between 2006 and 2007, by further 5,3 percentage 
points between 2007 and 2008 and by 2,6 percentage points between 2008 and the IP. In the IP, 
the market share of subsidised imports from the countries concerned was 10,2 %. 

(213) It is noted that the UAE entered the market only as of 2007, but managed quickly to gain a 
substantial market share. 

(d) Prices 

(i) Price evolution 

(214) The average import price decreased by 14 % in the period considered with the sharpest decline 
between 2008 and the IP. More specifically, the average price decreased by 1 % in 2007 and 
stayed close to that level in 2008, before dropping by further 13 percentage points in the IP. 

Table 3 

2006 2007 2008 IP 

Price of imports (EUR/ton) 1 030 1 023 1 015 882 

Index (2006=100) 100 99 99 86 

Source: Eurostat. 

(ii) Price undercutting 

(215) In consideration of the fact that the prices and costs of the product concerned were subject to 
considerable fluctuations in the IP, selling prices and costs were collected by quarters and under
cutting and underselling calculations were conducted on a quarterly basis. 

(216) For the purpose of analysing price undercutting, the weighted average sales prices of the Union 
industry to unrelated customers on the Union market, adjusted to an ex-works level, were compared 
to the corresponding weighted average prices of the imports from the countries concerned to the first 
independent customer on the Union market, established on a CIF basis with appropriate adjustments 
for post-importation costs and differences in the level of trade. 

(217) The comparison showed that during the IP, the subsidised imports originating in the UAE sold in the 
Union undercut the Union industry’s prices by 3,9 %. The subsidised imports originating in Iran sold 
in the Union undercut the prices of the Union industry by 3,2 %. The subsidised imports originating 
in Pakistan sold in the Union undercut the prices of the Union industry by 1,4 %. The weighted 
average undercutting margin of the countries concerned during the IP is 3,2 %. 

4.4. Situation of the Union industry 

(218) Pursuant to Article 8(4) of the basic Regulation, examination of the impact of the subsidised imports 
on the Union industry included an evaluation of all economic factors and indices having a bearing on 
the state of the Union industry during the period considered.
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(219) As explained above, considering the large number of Union producers, sampling had to be used. For 
the purpose of the injury analysis, the injury indicators have been established at the following two 
levels: 

— The macroeconomic elements (production, capacity, sales volume, market share, growth, 
employment, productivity, average unit prices and magnitude of dumping margins and 
recovery from the effects of past dumping) were assessed at the level of the whole Union 
production, on the basis of the information collected from the cooperating producers and for 
the other Union producers an estimation based on the data from the complaint was used. 

— The analysis of microeconomic elements (stocks, wages, profitability, return on investments, cash 
flow, ability to raise capital and investments) was carried out for the sampled Union producers on 
the basis of their information. 

4.4.1. Macroeconomic elements 

(a) Production 

(220) The Union production decreased by 4 % between 2006 and the IP. More specifically, it increased by 
5 % in 2007 to around 2 570 000 tonnes, but sharply decreased by 10 percentage points in 2008 
compared to 2007 and slightly increased by 1 percentage point between 2008 and the IP, when it 
reached around 2 300 000 tonnes. 

Table 4 

2006 2007 2008 IP 

Production (tonnes) 2 439 838 2 570 198 2 327 169 2 338 577 

Index (2006=100) 100 105 95 96 

Source: questionnaire replies and complaint. 

(b) Production capacity and capacity utilisation rates 

(221) The production capacity of the Union producers increased by 15 % throughout the period 
considered. Specifically, it increased by 1 % in 2007, by further 5 percentage points in 2008 and 
by even further 9 percentage points in the IP. 

Table 5 

2006 2007 2008 IP 

Production capacity (tonnes) 2 954 089 2 971 034 3 118 060 3 385 738 

Index (2006=100) 100 101 106 115 

Capacity utilisation 83 % 87 % 75 % 69 % 

Index (2006=100) 100 105 90 84 

Source: questionnaire replies and complaint. 

(222) Capacity utilisation was 83 % in 2006, increased to 87 % in 2007 but later dropped to 75 % in 2008 
and to only 69 % in the IP. The dropping utilisation rate in 2008 and the IP reflects decreased 
production and increased production capacity in this period.
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(c) Sales volume 

(223) The sales volume of the Union producers to unrelated customers on the EU market modestly 
decreased in the period considered. The sales increased by 5 % in 2007, but in the following year 
decreased slightly below the 2006 level, and in the IP they were 3 % lower that in 2006, at around 
2 100 000 tonnes. Given the limited volume of stocks, the development of sales closely reflects the 
development in the production. 

Table 6 

2006 2007 2008 IP 

EU sales (tonnes) 2 202 265 2 318 567 2 171 203 2 133 787 

Index (2006=100) 100 105 99 97 

Source: questionnaire replies and complaint. 

(d) Market share 

(224) During the period considered, the Union producers lost 10 percentage points of market share, which 
decreased from 85 % in 2006 to 75 % in the IP. This loss of market share reflects the fact that, 
despite an increase in consumption, the Union industry’s sales dropped by 3 % in the period 
considered. It is noted that this decreasing trend was also found for the sampled Union producers. 

Table 7 

2006 2007 2008 IP 

Market share of the Union producers 84,9 % 83,2 % 79,8 % 75,1 % 

Index (2006=100) 100 98 94 88 

Source: questionnaire replies, complaint and Eurostat. 

(e) Growth 

(225) Between 2006 and the IP, whilst the Union consumption increased by 11 %, the volume of sales by 
the Union producers on the EU market decreased by 3 %, and the Union producers’ market share 
decreased by 10 percentage points. On the other hand, the market share of the subsidised imports 
increased from 2,1 % to 10,2 % in the same period of time. It is thus concluded that the Union 
producers could not benefit from any growth of the market. 

(f) Employment 

(226) The employment level of the Union producers shows a decrease of 15 % between 2006 and the IP. 
More specifically, the number of people employed decreased significantly from 2 400 in 2006 to 
2 100 in 2007 or by 13 % and remained close to this level in 2008 and in the IP. The drop in 2007 
is a reflection of the restructuring efforts by a number of EU producers. 

Table 8 

2006 2007 2008 IP 

Employment (persons) 2 410 2 100 2 060 2 057 

Index (2006=100) 100 87 85 85 

Source: questionnaire replies and complaint.
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(g) Productivity 

(227) Productivity of the Union producers’ workforce, measured as output (tonnes) per person employed 
per year, increased by 12 % in the period considered. This reflects the fact that production decreased 
at a lower pace than the employment level and is an indication of increased efficiency by the Union 
producers. This is particularly obvious in 2007 when production increased while the employment 
level decreased and the productivity was 21 % higher than in 2006. 

Table 9 

2006 2007 2008 IP 

Productivity (tonnes per employee) 1 013 1 224 1 130 1 137 

Index (2006=100) 100 121 112 112 

Source: questionnaire replies and complaint. 

(h) Factors affecting sales prices 

(228) The annual average sales prices of the Union producers on the EU market to unrelated customers 
remained stable between 2006 and 2008 at around 1 100 EUR per tonne. In the IP the annual 
average sale price decreased by 12 % and reached 977 EUR per tonne. The annual average sales price 
does not reflect the monthly or even daily price fluctuations of the PET on the European (and world) 
market, but is considered sufficient to show the trend during the period considered. The sales prices 
of PET normally follow the price trends of its main raw materials (mainly PTA and MEG) as they 
constitute up to 80 % of the total cost of PET. 

Table 10 

2006 2007 2008 IP 

Unit price EU market (EUR/ton) 1 110 1 105 1 111 977 

Index (2006=100) 100 100 100 88 

Source: questionnaire replies and complaint. 

(229) As indicated above, the sales prices of the Union industry were undercut by the subsidised imports 
from the countries concerned. 

(i) Magnitude of the subsidy margin and recovery from past dumping and subsidisation 

(230) Given the volume, market share and prices of the imports from the countries concerned, the impact 
on the Union industry of the actual margins of subsidy cannot be considered to be negligible. It is 
important to recall that since 2000, there have been anti-dumping measures in force against imports 
of PET from India, Indonesia, the Republic of Korea, Malaysia, Taiwan, Thailand and since 2004 
against the People’s Republic of China. There have also been countervailing measures against imports 
from India since 2000. Given that in the period considered by this investigation the Union industry 
lost market share and increased their losses, no actual recovery from the past dumping and subsi
disation can be established and it is considered that Union production remains vulnerable to the 
injurious effect of any subsidised imports in the Union market.
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4.4.2. Microeconomic elements 

(a) Stocks 

(231) The level of closing stocks of the sampled producers decreased between 2006 and the IP by 22 %. It 
is noted that the stocks represent less than 5 % of the annual production and therefore the relevance 
of this indicator in the injury analysis is limited. 

Table 11 

Sample 2006 2007 2008 IP 

Closing stock (tonnes) 61 374 57 920 46 951 47 582 

Index (2006=100) 100 94 77 78 

Source: questionnaire replies. 

(b) Wages 

(232) The annual labour cost increased by 11 % between 2006 and 2007, before decreasing by 2 
percentage points in 2008 compared to 2007 and further 9 percentage points in the IP compared 
to 2008 reaching the same level as in 2006. Overall, labour costs thus remained stable. 

Table 12 

Sample 2006 2007 2008 IP 

Annual labour cost (EUR) 27 671 771 30 818 299 30 077 380 27 723 396 

Index (2006=100) 100 111 109 100 

Source: questionnaire replies. 

(c) Profitability and return on investments 

(233) During the period considered, the profitability of the sampled producers’ sales of the like product on 
the EU market to unrelated customers, expressed as a percentage of net sales, remained negative and 
even dropped from – 6,9 % to – 7,5 %. More specifically, the situation with regard to profitability of 
the sampled producers improved in 2007 when net losses accounted only – 1,5 % of net sales, but 
losses increased sharply in 2008 to – 9,3 %. The situation slightly improved in the IP. 

Table 13 

Sample 2006 2007 2008 IP 

Profitability of EU (% of net sales) – 6,9 % – 1,5 % – 9,3 % – 7,5 % 

Index (2006=-100) – 100 – 22 – 134 – 108 

ROI (profit in % of net book value of 
investments) 

– 9,6 % – 3,1 % – 16,8 % – 12,3 % 

Index (2006=-100) – 100 – 32 – 175 – 127 

Source: questionnaire replies.
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(234) The return on investments (‘ROI’), expressed as the profit in percent of the net book value of 
investments, broadly followed the profitability trend. It increased from a level of – 9,6 % in 2006 
to – 3,1 % in 2007. It decreased to – 16,8 % in 2008 and increased again in the IP to – 12,3 %. 
Overall, the return on investments remained negative and deteriorated by 2,7 percentage points over 
the period considered. 

(d) Cash flow and ability to raise capital 

(235) The net cash flow from operating activities was negative at 18,5 million EUR in 2006. It improved 
significantly in 2007 when it became positive at 19,5 million EUR, but deteriorated massively in 
2008 (– 42 million EUR) before reaching the negative – 11 million EUR in the IP. Overall, cash flow 
improved in the period considered although it remained negative. 

(236) There were no indications that the Union industry encountered difficulties in raising capital, mainly 
due to the fact that some of the producers are incorporated in larger groups. 

Table 14 

Sample 2006 2007 2008 IP 

Cash flow (EUR) – 18 453 130 19 478 426 – 42 321 103 – 11 038 129 

Index (2006=100) – 100 206 – 229 – 60 

Source: questionnaire replies. 

(e) Investments 

(237) The sampled companies’ annual investments in the production of the like product decreased by 34 % 
between 2006 and 2007, by a further 59 percentage points between 2007 and 2008 and then it 
slightly decreased in the IP compared to 2008. Overall, investments decreased by 96 % in the period 
considered. This sharp drop in investments can be partially explained by the fact that in 2006 and 
2007 new production lines were acquired aiming at increasing capacity. 

Table 15 

Sample 2006 2007 2008 IP 

Net investments (EUR) 98 398 284 64 607 801 6 537 577 4 298 208 

Index (2006=100) 100 66 7 4 

Source: questionnaire replies. 

4.5. Conclusion on injury 

(238) The analysis of the macroeconomic data show that the Union producers decreased their production 
and sales during the period considered. Although the observed decrease was not dramatic as such, it 
needs to be seen in the context of increased demand between 2006 and the IP, which resulted in the 
Union producers’ market share dropping by 10 percentage points to 75 %.
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(239) At the same time the relevant microeconomic indicators show a clear deterioration of the economic 
situation of the sampled Union producers. The profitability and return on investment remained 
negative and they overall declined further between 2006 and the IP. The cash flow, despite an 
overall positive development, also remained negative in the IP. 

(240) In the light of the foregoing, it is provisionally concluded that the Union industry has suffered 
material injury within the meaning of Article 8(4) of the basic Regulation. 

5. CAUSATION 

5.1. Introduction 

(241) In accordance with Article 8(5) and Article 8(6) of the basic Regulation, the Commission examined 
whether the subsidised imports have caused injury to the Union industry to a degree that enables it 
to be classified as material. Known factors other than the subsidised imports, which could at the same 
time have injured the Union industry, were also examined to ensure that possible injury caused by 
these other factors was not attributed to the subsidised imports. 

5.2. Effect of the subsidised imports 

(242) Between 2006 and the IP, the volume of the subsidised imports of the product concerned increased 
by more than 5 times to 304 200 tonnes, and their market share increased by almost 8 percentage 
points (from 2,1 % to 10,2 %). At the same time, the Union industry lost some 10 percentage points 
of market share (from 84,9 % to 72,1 %). The average price of these imports decreased between 2006 
and the IP and remained lower than the average price of Union producers. 

(243) As indicated above at recital (217), price undercutting of the subsidised imports was on average 
3,2 %. Even if the price undercutting was below 4 %, it cannot be considered as insignificant given 
that PET is a commodity and competition takes place mainly via price. 

(244) The Iranian exporter claimed that Iranian PET imports could not have caused material injury to the 
Union industry in view of the fact that these import levels would only marginally exceed the de 
minimis threshold for imports. However, during the IP, imports from Iran, corresponding to a market 
share of 1.9 %, exceeded the de minimis threshold specified in the basic Regulation. In addition, 
Iranian import prices were undercutting the Union industry’s sales prices. Against this background, 
the argument raised by the Iranian exporter is rejected. 

(245) In view of the undercutting of Union industry’s prices by imports from the countries concerned, it is 
considered that these subsidised imports exerted a downward pressure on prices, preventing the 
Union industry from keeping its sales prices to a level that would have been necessary to cover 
its costs and to realise a profit. Therefore, it is considered that a causal link exists between those 
imports and the Union industry’s injury. 

5.3. Effect of other factors 

5.3.1. Export activity of the Union industry 

(246) One interested party claimed that any injury was due to the poor export activity of the Union 
producers. As it can be seen from the table below, the volume of exports of the Union industry 
increased during the period considered by 11 %. The level of export prices over the same period 
decreased by 10 % which resulted in stable export sales value during the period considered. 
Consequently, there is no indication that the export performance contributed to the injury 
suffered by the Union industry.
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Table 16 

Union industry 2006 2007 2008 IP 

Export sales (tonnes) 25 677 24 103 23 414 28 504 

Index (2006=100) 100 94 91 111 

Export sales (EUR) 28 473 679 27 176 204 25 109 209 28 564 676 

Index (2006=100) 100 95 88 100 

Price of exports (EUR/ton) 1 109 1 128 1 072 1 002 

Source: questionnaire replies. 

(247) Another interested party claimed that the prices of the Union industry on the EU market were 
artificially high. According to the interested party, this claim is evidenced by the fact that prices 
on the EU market remained stable whereas export sales prices have dropped. However, the investi
gation has shown that the annual average sales prices of the Union industry on the EU market 
decreased by 12 % over the period considered, in line with the decrease in export prices over the 
same period. The argument is thus rejected. 

5.3.2. Imports from third countries 

(a) Republic of Korea 

(248) The Republic of Korea is subject to anti-dumping duties since 2000. However, two Korean 
companies are subject to a zero duty and the investigation established that imports from the 
Republic of Korea remain at a high level and increased significantly in the period considered. The 
Korean imports increased by almost 150 % between 2006 and the IP and their corresponding market 
share increased from 3,5 % in 2006 to 7,7 % in the IP. 

Table 17 

2006 2007 2008 IP 

Volume of imports from South Korea 
(tonnes) 

94 023 130 994 177 341 231 107 

Index (2006=100) 100 139 189 246 

Market share of imports from South Korea 3,5 % 4,5 % 6,2 % 7,7 % 

Price of imports (EUR/ton) 1 084 1 071 1 063 914 

Source: Eurostat. 

(249) The average price of the Korean imports remained in general slightly below the average prices of the 
Union producers. However, the Korean prices were higher than the average prices from the countries 
concerned. Consequently, although it cannot be excluded that imports from the Republic of Korea 
contributed to the injury suffered by the Union industry, their contribution was only limited and they 
are considered not to have broken the causal link established as regards the subsidised imports from 
the countries concerned.
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(250) The Iranian exporter claimed that any increase in Iranian imports was due to a decline in South 
Korean imports and therefore was not at the expense of European producers. However, Eurostat data 
show that, over the period considered, import volumes from both countries have been increasing 
steadily in parallel. Hence, it can not be concluded that imports from Iran merely substituted imports 
from South Korea. 

(b) Other countries 

(251) Imports from other countries were, on average, at prices substantially higher than average sales prices 
of the Union producers. In addition, these imports have lost market share in the period considered. 
Consequently, these imports are not considered as being a possible cause of injury for the Union 
industry. 

Table 18 

2006 2007 2008 IP 

Volume of imports from other countries 
(tonnes) 

259 438 296 418 185 286 210 772 

Index (2006=100) 100 114 71 81 

Market share of imports from other 
countries 

9,6 % 10,1 % 6,5 % 7,0 % 

Price of imports (EUR/ton) 1 176 1 144 1 194 1 043 

Source: Eurostat. 

5.3.3. Competition from the non-cooperating producers in the Union 

(252) Some interested parties claimed that the injury suffered by the Union industry would be due to 
competition form the non-cooperating producers in the Union. Five Union producers did not 
cooperate in this proceeding. One of them stopped its production already in the IP while two 
other ones did so shortly thereafter. The sales volumes of non-cooperating producers have been 
estimated based on the information submitted in the complaint. Based on the information available it 
appears that these producers lost their market share during the period considered from 20,5 % in 
2006 to 16 % in the IP. The investigation has not shown any evidence that the behaviour of these 
producers has broken the causal link between the subsidised imports and the injury established for 
the Union industry. 

Table 19 

Non-cooperating EU producers 2006 2007 2008 IP 

EU sales (tonnes) 554 329 493 363 356 581 478 282 

Index (2006=100) 100 89 64 86 

Market share 20,5 % 16,8 % 12,4 % 16,0 % 

Source: complaint. 

5.3.4. Economic downturn 

(253) The financial and economic crisis of 2008 led to a market growth that was slower than expected and 
unusual as compared to the beginning of the years 2000 where yearly growth rates around 10 % 
could be observed. For the first time, there was a contraction of demand for PET in 2008. This clearly 
had an effect on the overall performance of the Union industry.
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(254) However, the negative effect of the economic downturn 
and the contraction in demand was exacerbated by the 
increased subsidised imports from the countries 
concerned, which undercut the prices of the Union 
industry. Even if the economic downturn could 
therefore be considered as contributing to the injury 
for the period starting in the last quarter of 2008, this 
cannot in any way diminish the damaging injurious 
effects of low priced subsidised imports in the EU 
market over the whole period considered. Even in a 
situation of decreasing sales, the Union industry should 
be able to maintain an acceptable level of prices and 
therefore limit the negative effects of any decrease in 
the growth of consumption, but only in the absence of 
the unfair competition of low priced imports in the 
market. 

(255) The economic downturn has also no impact whatsoever 
on the injury suffered and observed already before the 
last quarter of 2008. 

(256) Consequently, the economic downturn must be 
considered as an element contributing to the injury 
suffered by the Union industry as from last quarter of 
2008 only and given its global character cannot be 
considered as a possible cause breaking the causal link 
between the injury suffered by the Union industry and 
the subsidised imports from the countries concerned. 

5.3.5. Geographical location 

(257) Some interested parties argued that any injury suffered by 
the Union industry would be caused in the first place by 
the unfavourable location of at least some Union 
producers (i.e. far away from a harbour thus incurring 
additional unnecessary transportation costs for the raw 
materials as well as for the final product). 

(258) As regards the above argument, it is recognised that 
being located in a place not easily accessible by relatively 
cheaper means of transport has certain disadvantages in 
terms of cost for the delivery of both raw materials from 
the suppliers and the final product to the customers. 
However, the investigation and the verified data from 
the sampled Union producers (two of them located 
close to a harbour and two further inland) did not 
show any significant correlation between the 
geographical location and the economic performance of 
the Union producers. In fact, the injury found applied 
also to those producers located close to a harbour. 

(259) Consequently, it is concluded that geographical location 
did not materially contribute to the injury suffered by the 
Union industry to a material extent. 

5.3.6. Vertical integration 

(260) Some interested parties argued that any injury suffered by 
the Union industry would be caused by the fact that 
many Union producers are not vertically integrated (in 
terms of production of PTA) and thus have a significant 
cost disadvantage vis-à-vis integrated exporters. The 
verified data from the sampled Union producers did 
not show any significant correlation between the 
vertical integration of the PTA production and the 
economic performance of the Union producers. 

(261) Consequently, it is concluded that lack of vertical inte
gration of the PTA production did not contribute to the 
injury suffered by the Union industry. 

5.4. Conclusion on causation 

(262) The coincidence in time between, on the one hand, the 
increase in subsidised imports from the countries 
concerned, the increase in market shares and the under
cutting found and, on the other hand, the deterioration 
in the situation of the Union producers, leads to the 
conclusion that the subsidised imports caused material 
injury to the Union industry within the meaning of 
Article 8(5) of the basic Regulation. 

(263) Other factors were analysed but were found not to break 
the causal link between the effects of the subsidised 
imports and the injury suffered by the Union industry. 
Imports from the Republic of Korea may have 
contributed to the injury suffered by the Union 
industry, but given the small price difference between 
these imports and the Union market, this is considered 
not to break the causal link established with the 
subsidised imports from the countries concerned. Due 
to the declining market share and their high price level, 
there is no evidence that imports from other third 
counties have contributed to the injury suffered by the 
Union industry. Moreover, no other known factor, i.e. 
the export performance of the Union industry, 
competition from the other Union producers, the 
economic downturn, the geographical location and lack 
of vertical integration, has contributed to the injury of 
the Union industry to an extent that it would break the 
causal link. 

(264) Based on the above analysis, which has properly distin
guished and separated the effects of all known factors 
having an effect on the situation of the Union industry 
from the injurious effect of the subsidised imports, it is 
provisionally concluded that the imports from the 
countries concerned have caused material injury to the 
Union industry within the meaning of Article 8(5) of the 
basic Regulation.
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6. UNION INTEREST 

(265) In accordance with Article 31 of the basic Regulation, the 
Commission examined whether, despite the conclusions 
on subsidisation, injury, and causation, compelling 
reasons existed which would lead to the conclusion 
that it is not in the Union interest to adopt measures 
in this particular case. For this purpose and pursuant to 
Article 31(1) of the basic Regulation, the Commission 
considered the likely impact of possible measures on all 
parties involved as well as the likely consequences of not 
taking measures. 

(266) The Commission sent questionnaires to independent 
importers, suppliers of raw materials, users and their 
associations. In total, over 50 questionnaires were sent 
out, but only 13 replies were received within the time 
limits set. In addition, 22 users came forward later in the 
proceeding with letters expressing opposition to any 
possible measures in this case. 

6.1. Interest of the Union industry and other Union 
producers 

(267) It is expected that the imposition of measures on imports 
from the countries concerned would prevent further 
distortions of the market, suppression of prices and 
restore fair competition. This, in turn, would provide 
the Union industry with an opportunity to improve its 
situation due to increased prices, increased sales volumes 
and market share. 

(268) In the absence of measures, it is expected that imports 
from the countries concerned would continue to increase 
at low prices undercutting the prices of the Union 
industry. In this case, the Union industry would not 
have the opportunity to improve its situation. Given 
the bad financial state of the Union industry, more 
closures would be expected with the resulting loss in 
employment. 

(269) There is no indication that the interests of the other 
producers in the Union that have not actively cooperated 
with the investigation would be different from those 
indicated for the Union industry. 

(270) The Iranian company argued that the imposition of 
measures would not help the Union industry because it 
would only lead to new investments in other exporting 
countries. This argument can not be accepted as it would 
mean, when pushed to its logical consequence, that 
countervailing measures could never be imposed on 
products for which investments can be shifted to other 
countries. It would also mean denying protection against 
unfair trade just because of the possibility of new 
competition from other third countries. 

(271) The same interested party claimed that any measures 
could not remedy a structural competitive disadvantage 
of the EU PET production industry in comparison to the 
PET production industry in Asia and the Middle East. 
This argument, however, was not sufficiently 
substantiated. It is noted that some sampled Union 
producers which are vertically integrated are also in a 
difficult financial situation. In addition, even if there 
were possible competitive advantages (for example 
through cheaper access to raw materials), exporting 
producers were still found to receive countervailable 
subsidies. 

(272) Accordingly, it is provisionally concluded that the 
imposition of countervailing measures would clearly be 
in the interest of the Union industry. 

6.2. Interest of unrelated importers in the Union 

(273) As indicated above, sampling was applied for the 
unrelated importers and out of two sampled companies 
only one importing agent (Global Services International, 
‘G.S.I’.) has fully cooperated in this investigation by 
submitting a questionnaire reply. The imports declared 
by the cooperating agent represent a significant 
proportion of all imports from the countries concerned 
in the IP. Commissions for the imports of PET represent 
the majority of the G.S.I. business. Given that the agent 
works on a commission basis, imposition of any duties is 
not expected to have a significant impact on his 
performance as any actual import price increase would 
likely be borne by his clients. 

(274) No other importer submitted relevant information. Given 
that imports from other countries where there are 
currently anti-dumping and/or countervailing measures 
in force did not stop and that imports are available 
from countries without any trade defence measures (e.g. 
Oman, USA, Brazil), it is considered that importers can 
import from these countries. 

(275) Accordingly, it is provisionally concluded that the 
imposition of provisional measures will not have 
negative effects on the interest of the EU importers to 
any significant extent. 

6.3. Interest of the raw material suppliers in the 
Union 

(276) Three raw material suppliers (two of PTA and one of 
MEG) cooperated with the investigation by submitting 
the questionnaire reply within the set time limit. The 
staff employed in their European facilities and involved 
in the production of PTA/MEG was around 700.
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(277) The cooperating PTA producers represent around 50 % 
of the PTA purchases of the sampled Union producers. 
PTA producers are heavily dependant on the state of the 
PET producers that constitute their major clients. Low 
prices of PET translate into lower prices of PTA and 
lower margins for the PTA producers. It is noted that 
there is an ongoing anti-dumping and an anti-subsidy 
investigation concerning imports of PTA originating in 
Thailand, meaning that the EU PTA producers may also 
face unfair competition from Thai imports. Consequently, 
it is considered that the imposition of measures on the 
subsidised imports of PET would benefit the PTA 
producers. 

(278) For the cooperating MEG supplier, MEG represents less 
than 10 % of its total turnover. It is noted that with 
regard to MEG, PET is not its only or even the major 
possible application and MEG producers are less 
dependent on the situation of the PET industry. 
Nonetheless, the difficulties of the PET industry may 
have some limited impact on the suppliers of MEG, at 
least in a short to medium term. 

(279) Given the above, it is provisionally concluded that 
imposition of measures on the subsidised imports from 
the counties concerned would be in the interest of raw 
material suppliers. 

6.4. Interest of the users 

(280) PET subject to this proceeding (i.e. with the viscosity 
number of 78 ml/g or higher, so called ‘bottle grade’) 
is mostly used to produce bottles for water and other 
drinks. Its use for the production of other packages (solid 
foodstuff or detergents) and to produce sheet is 
developing, but it remains relatively limited. Bottles of 
PET are produced in two stages: (i) first a pre-form is 
made by mould injection of PET and (ii) later the pre- 
form is heated and blown into a bottle. Bottle making 
can be an integrated process (i.e. the same company buys 
PET, produces a pre-form and blows it into the bottle) or 
limited to the second stage (blowing the pre-form into a 
bottle). Pre-forms can be relatively easily transported as 
they are small and dense, while empty bottles are instable 
and due to their size very expensive to transport. 

(281) PET bottles are filled with water and/or other beverages 
by the bottling companies (‘bottlers’). The bottling 
companies are often involved in the PET business 
either via integrated bottle making operations or via 
tolling agreements with subcontracted converters and/or 
bottle makers for whom they negotiate the PET price 
with the producer (soft tolling) or even buy the PET 
for their own bottles (hard tolling). 

(282) Consequently, two groups of users may be distinguished: 

— converters and/or bottle makers – that buy PET 
directly from producers, convert it into pre-forms 
(or bottles) and sell it further for downstream 
processing (or filling), and 

— bottlers – that buy PET for their subcontracting bottle 
makers/converters (hard tolling) or negotiate the price 
for which the subcontracted converter and/or bottle 
maker will get the PET (soft tolling). 

(a) Converters 

(283) The producers of pre-forms are the main users of the 
bottle grade PET. Four converters, representing 16 % of 
the Union consumption in the IP, fully cooperated with 
the investigation (i.e. submitted full questionnaire replies 
within the time limits). As mentioned above, a significant 
number of converters also came forward later in the 
proceeding stating their opposition, but did not provide 
any verifiable data with regard to their consumption. The 
cooperating import agent claimed during a hearing that 
over 80 % of the EU users are opposing the measures. 
This information was however not sufficiently 
substantiated and could not be verified. 

(284) An association representing European plastic converters 
(EuPC) stated during a hearing that it takes a neutral 
stance towards this proceeding. Although some of its 
members would oppose any measures, the current level 
of PET prices on the European market is not sustainable 
for the PET recycling companies. PET recycling 
companies (also represented by EuPC) would be in 
favour of measures. However, at a later stage of the 
investigation, the association changed its position and 
expressed its opposition to the imposition of measures. 
The association claimed that the imposition of measures 
would bring excessive costs to the EU plastic converting 
industry, which is mainly composed of small and 
medium-sized enterprises (SMEs). The association 
argued that these SMEs would not be able to absorb 
higher PET prices, which would either force them to 
close their activities or encourage them to relocate 
outside the EU. These claims were not further 
substantiated at this stage. 

(285) The total staff employed by the cooperating converters 
amounted to 1 300 people, while the declared staff 
employed by the converters that came forward later in 
the proceeding would amount to further 6 000 people. 
The import agent and his clients indicated during the 
hearing an employment level for converters of around 
20 000 people. The employment information remains to 
be verified.
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(286) On the basis of the information available, the PET used 
in the production of pre-forms amounts to between 
70 % and 80 % of the total cost of production for 
converters. It is therefore a critical cost component for 
these companies. The investigation so far indicated that 
on average the cooperating converters are already making 
some losses. Given that the majority of converters are 
small and medium sized local companies, they may have 
in the short to medium term only limited possibilities to 
pass on any increase in their costs, in particular when 
their client (bottling companies) is a rather big player 
with a much better negotiating position. However, the 
contracts (normally negotiated every year) for selling pre- 
forms and/or bottles often include a mechanism for 
reflecting the variation of PET prices. 

(287) Converters and the cooperating import agent argued that 
measures would result in some bigger pre-form makers 
moving their standardised production lines to the 
countries neighbouring EU. Given that the cost of trans
portation of pre-forms over a limited distance is relatively 
low, this process is already happening to some extent. 
Still, for the moment, considerations like proximity to 
the client or flexibility of deliveries appear to compensate 
for the advantages the neighbouring countries may offer. 
Given that the proposed level of measures is moderate, it 
is provisionally considered that the advantages of 
producing the pre-forms outside the EU should not 
outweigh the current drawbacks. Moreover, given the 
transportation cost, the delocalisation is expected to be 
an alternative only for companies whose clients are 
located close to the EU borders, but not for converters 
that have their clients in other parts of the EU. 

(288) Converters and the cooperating import agent also argued 
that measures could only bring a short term relief to the 
PET producers. They claimed that in the medium to long 
term, once the pre-form makers move out of the EU, 
there would be insufficient demand on the EU market 
for PET producers and the falling prices would ultimately 
force the PET producers to closures or relocation out of 
the EU. Given the considerations in the preceding recital 
and given that it is provisionally considered not yet eco- 
nomically mandatory for the pre-form makers to move 
out of the EU, this scenario is unlikely to happen. 

(289) It can, thus, provisionally not be excluded that the 
imposition of measures will have a significant impact 
on the production cost of converters. However, given 
the uncertainties as to the possibilities for the pre-form 
and/or bottle makers to pass on the increased costs to 
their customers, the impact on the profitability of 
converters and their overall performance cannot be 
clearly stated at this provisional stage. 

(b) Bottlers 

(290) Six bottling companies including branches of Coca-Cola 
Co., Nestle Waters, Danone and Orangina cooperated 
with the investigation, i.e. submitted full questionnaire 
replies within the time limits. They represent around 
11 % of the Union consumption of PET in the IP. The 
format of the information provided does not allow iden
tifying easily the number of staff directly involved in the 
production that uses PET. However, it is provisionally 
estimated at around 6 000 people. Based on the 
information available, it is estimated that the total 
bottling industry in the Union employs between 
40 000 and 60 000 employees directly involved in the 
production using PET. 

(291) On the basis of the information available, the cost of PET 
in the total cost of the cooperating bottlers vary between 
1 % and 14 %, depending on the cost of other 
components used in the production of their respective 
products. The information available indicates that PET 
tends to be a more important cost item for the 
mineral water producers (especially not branded), while 
for some soft drink bottling companies it would be 
marginal. The information on the file shows that in 
some cases the PET cost may represent up to 20 % of 
the final price of the mineral water for the customers. It 
is estimated that on average the cost of PET can 
constitute up to 10 % of the total cost of the bottling 
companies. 

(292) Given the above, it is considered that any increase in 
prices for PET following the imposition of the 
proposed measures will only have a limited (less than 
2 % cost increase) impact on the overall situation of 
the bottling companies, even if, as claimed, they would 
have difficulties in passing on the increased cost to their 
customers, which in any case is unlikely at least in the 
mid-term perspective. 

6.5. Shortage of PET supply 

(293) Several interested parties argued that imposition of 
measures would result in a shortage of PET on the EU 
market and that the Union producers do not have 
sufficient capacities to meet the existing demand. 

(294) It is noted in this respect that Union producers operated 
only at 69 % of their capacity in the IP and have 
sufficient spare capacity to replace the imports from 
the countries concerned, should this become necessary. 
However, the purpose of the duty should not be to 
discourage any imports but only to restore fair 
competition on the market. Moreover, other sources of 
supply are also available.
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(295) In addition, it is expected that the PET recycling industry 
would increase production if the price of virgin PET in 
the EU is maintained at a reasonable level and not 
allowed to drop because of unfair competition. 

6.6. Other arguments 

(296) The Iranian exporter argued that the imposition of 
measures against Iranian PET would have a dispropor
tionate negative effect in view of the country’s status as 
developing country and the fact that Iranian exporters 
already face serious disadvantages due to international 
sanctions. It is the Commission’s constant practice to 
take anti-subsidy actions against developing and 
developed countries alike whenever the legal 
requirements warrant such action. Moreover, the fact 
that there are sanctions in place against Iran is an 
irrelevant consideration under the existing anti-subsidy 
rules. 

6.7. Conclusion on Union interest 

(297) To conclude, it is expected that the imposition of 
measures on imports from the countries concerned 
would provide an opportunity for the Union industry, 
as well as the other Union producers, to improve their 
situation through increased sales volumes, sales prices 
and market share. While some negative effects may 
occur in the form of cost increases for users (mainly 
converters), they are likely to be outweighed by the 
expected benefits for the producers and their suppliers. 

(298) Restoring fair competition and maintaining a reasonable 
price level in the EU will encourage PET recycling, thus, 
assisting in the protection of the environment. In light of 
the above, it is provisionally concluded that on balance, 
no compelling reasons exist for not imposing measures 
in the present case. This preliminary assessment may 
need to be revised at final stage, after the verification 
of the user questionnaire replies and further investigation. 

7. PROVISIONAL COUNTERVAILING MEASURES 

(299) In view of the provisional conclusions reached with 
regard to subsidisation, resulting injury and Union 
interest, provisional measures on imports of the 
product concerned from Iran, Pakistan and the United 
Arab Emirates should be imposed in order to prevent 
further injury being caused to the Union industry by 
the subsidised imports. 

7.1. Injury elimination level 

(300) The provisional measures on imports originating in the 
countries concerned should be imposed at a level 

sufficient to eliminate the injury caused to the Union 
industry by the subsidised imports, without exceeding 
the subsidy margin found. When calculating the 
amount of duty necessary to remove the effects of the 
injurious subsidisation, it is considered that any measures 
should allow the Union industry to cover its costs of 
production and obtain overall a profit before tax that 
could be reasonably achieved under normal conditions 
of competition, i.e. in the absence of subsidised imports. 

(301) The Union claimed a 7,5 % target profit, as was used in 
the proceeding against the People’s Republic of China. 
However, during the period considered the Union 
industry never achieved such a profit (in fact it was 
never profitable) and it generally commented that it 
usually operates on rather low margins. The highest 
profit achieved by two sampled companies during one 
year of the period considered was 3 %. In these circum
stances, a 5 % was provisionally considered as the most 
appropriate target profit. 

(302) On this basis, a non-injurious price was calculated for the 
Union industry of the like product. The non-injurious 
price has been established by deducting the actual 
profit margin from the ex-works price and adding to 
the so calculated break even price the above-mentioned 
target profit margin. 

(303) Given that during the IP the raw material prices and 
consequently the PET prices on the Union market 
experienced significant variations, it was considered 
appropriate to calculate the injury elimination level 
based on quarterly data. 

Country Injury elimination level 

Iran 17,0 % 

Pakistan 15,2 % 

UAE 18,5 % 

7.2. Provisional measures 

(304) In the light of the foregoing and pursuant to 
Article 12(1) of the basic Regulation, it is considered 
that a provisional countervailing duty should be 
imposed on imports of the product concerned orig
inating in Iran, Pakistan and the United Arab Emirates 
at the level of the lowest of the subsidisation and injury 
elimination level found, in accordance with the lesser 
duty rule.
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(305) In the light of the foregoing, and in accordance with Article 12(1) of the basic Regulation, it is 
considered that the provisional countervailing duty rate should be imposed on imports originating in 
Iran at the level of the injury margin found while for imports originating in Pakistan and the United 
Arab Emirates, the provisional countervailing duty rate should be imposed at the level of the subsidy 
margin found. 

(306) It is noted that costs and prices of PET are subject to considerable fluctuations in relative short 
periods of time. It was therefore considered appropriate to impose duties in the form of a specific 
amount per tonne. This amount results from the application of the countervailing rate to the CIF 
export prices used for the calculations in the parallel anti-dumping proceeding. 

(307) On the basis of the above, the proposed countervailing duty amounts, expressed on the CIF Union 
border price, customs duty unpaid, are as follows: 

Country Total subsidy 
margin 

of which Export 
subsidy 

Injury margin 
(on quarterly 

basis) 

Provisional Countervailing duty 
rate 

% Amount 
(EUR/t) 

Iran 53 % 2 % 17,0 % 17,0 % 142,97 

Pakistan 9,7 % 7,4 % 15,2 % 9,7 % 83,64 

UAE 5,1 % 0 % 18,5 % 5,1 % 42,34 

7.3. Final provision 

(308) In the interest of sound administration, a period should be fixed within which the interested parties 
which made themselves known within the time limit specified in the notice of initiation may make 
their views known in writing and request a hearing. Furthermore, it should be stated that the findings 
concerning the imposition of duties made for the purposes of this Regulation are provisional and 
may have to be reconsidered for the purpose of any definitive measures, 

HAS ADOPTED THIS REGULATION: 

Article 1 

1. A provisional countervailing duty is hereby imposed on imports of polyethylene terephthalate having 
a viscosity number of 78 ml/g or higher, according to the ISO Standard 1628-5, currently falling within CN 
code 3907 60 20 and originating in Iran, Pakistan and the United Arab Emirates. 

2. The rate of the provisional countervailing duty applicable to the net, free-at-Union-frontier price, 
before duty, of the products described in paragraph 1 shall be as follows: 

Country Countervailing duty rate 
(EUR/tonne) 

Iran: all companies 142,97 

Pakistan: all companies 83,64 

United Arab Emirates: all companies 42,34
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3. In cases where goods have been damaged before entry into free circulation and, therefore, the price 
actually paid or payable is apportioned for the determination of the customs value pursuant to Article 145 
of Commission Regulation (EEC) No 2454/93 of 2 July 1993 laying down provisions for the implemen
tation of Council Regulation (EEC) No 2913/92 establishing the Community Customs Code ( 1 ), the amount 
of provisional countervailing duty, calculated on the amounts set above, shall be reduced by a percentage 
which corresponds to the apportioning of the price actually paid or payable. 

4. The release for free circulation in the Union of the product referred to in paragraph 1 shall be subject 
to the provision of a security equivalent to the amount of the provisional duty. 

5. Unless otherwise specified, the provisions in force concerning customs duties shall apply. 

Article 2 

Without prejudice to Article 30 of Regulation (EC) No 597/2009, interested parties may request disclosure 
of the essential facts and considerations on the basis of which this Regulation was adopted, make their 
views known in writing and apply to be heard orally by the Commission within one month of the date of 
entry into force of this Regulation. 

Pursuant to Article 31(4) of Regulation (EC) No 597/2009, the parties concerned may comment on the 
application of this Regulation within one month of the date of its entry into force. 

Article 3 

This Regulation shall enter into force on the day following that of its publication in the Official Journal of the 
European Union. 

Article 1 of this Regulation shall apply for a period of four months. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels, 31 May 2010. 

For the Commission 
The President 

José Manuel BARROSO
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COMMISSION REGULATION (EU) No 474/2010 

of 31 May 2010 

establishing the standard import values for determining the entry price of certain fruit and 
vegetables 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European 
Union, 

Having regard to Council Regulation (EC) No 1234/2007 of 
22 October 2007 establishing a common organisation of agri
cultural markets and on specific provisions for certain agri
cultural products (Single CMO Regulation) ( 1 ), 

Having regard to Commission Regulation (EC) No 1580/2007 
of 21 December 2007 laying down implementing rules for 
Council Regulations (EC) No 2200/96, (EC) No 2201/96 and 
(EC) No 1182/2007 in the fruit and vegetable sector ( 2 ), and in 
particular Article 138(1) thereof, 

Whereas: 

Regulation (EC) No 1580/2007 lays down, pursuant to the 
outcome of the Uruguay Round multilateral trade negotiations, 
the criteria whereby the Commission fixes the standard values 
for imports from third countries, in respect of the products and 
periods stipulated in Annex XV, Part A thereto, 

HAS ADOPTED THIS REGULATION: 

Article 1 

The standard import values referred to in Article 138 of Regu
lation (EC) No 1580/2007 are fixed in the Annex hereto. 

Article 2 

This Regulation shall enter into force on 1 June 2010. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels, 31 May 2010. 

For the Commission, 
On behalf of the President, 

Jean-Luc DEMARTY 
Director-General for Agriculture and 

Rural Development
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ANNEX 

Standard import values for determining the entry price of certain fruit and vegetables 

(EUR/100 kg) 

CN code Third country code ( 1 ) Standard import value 

0702 00 00 MA 51,1 
MK 50,2 
TN 74,3 
TR 63,0 
ZZ 59,7 

0707 00 05 AL 41,0 
MA 46,5 
MK 57,4 
TR 120,9 
ZZ 66,5 

0709 90 70 TR 111,1 
ZZ 111,1 

0805 50 10 AR 92,0 
BR 112,1 
TR 93,6 
ZA 102,2 
ZZ 100,0 

0808 10 80 AR 90,1 
BR 79,2 
CA 113,1 
CL 95,4 
CN 51,4 
MK 26,7 
NZ 106,6 
US 148,6 
ZA 90,6 
ZZ 89,1 

0809 20 95 TR 526,5 
US 328,1 
ZZ 427,3 

( 1 ) Nomenclature of countries laid down by Commission Regulation (EC) No 1833/2006 (OJ L 354, 14.12.2006, p. 19). Code ‘ZZ’ stands 
for ‘of other origin’.
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COMMISSION REGULATION (EU) No 475/2010 

of 31 May 2010 

amending the representative prices and additional import duties for certain products in the sugar 
sector fixed by Regulation (EC) No 877/2009 for the 2009/10 marketing year 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European 
Union, 

Having regard to Council Regulation (EC) No 1234/2007 of 
22 October 2007 establishing a common organisation of agri
cultural markets and on specific provisions for certain agri
cultural products (single CMO Regulation) ( 1 ), 

Having regard to Commission Regulation (EC) No 951/2006 of 
30 June 2006 laying down detailed rules for the implemen
tation of Council Regulation (EC) No 318/2006 as regards 
trade with third countries in the sugar sector ( 2 ), and in 
particular Article 36(2), second subparagraph, second sentence 
thereof, 

Whereas: 

(1) The representative prices and additional duties applicable 
to imports of white sugar, raw sugar and certain syrups 

for the 2009/10 marketing year are fixed by Commission 
Regulation (EC) No 877/2009 ( 3 ). These prices and duties 
have been last amended by Commission Regulation (EU) 
No 470/2010 ( 4 ). 

(2) The data currently available to the Commission indicate 
that those amounts should be amended in accordance 
with the rules and procedures laid down in Regulation 
(EC) No 951/2006, 

HAS ADOPTED THIS REGULATION: 

Article 1 

The representative prices and additional duties applicable to 
imports of the products referred to in Article 36 of Regulation 
(EC) No 951/2006, as fixed by Regulation (EC) No 877/2009 
for the 2009/10, marketing year, are hereby amended as set out 
in the Annex hereto. 

Article 2 

This Regulation shall enter into force on 1 June 2010. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels, 31 May 2010. 

For the Commission, 
On behalf of the President, 

Jean-Luc DEMARTY 
Director-General for Agriculture and 

Rural Development
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ANNEX 

Amended representative prices and additional import duties applicable to white sugar, raw sugar and products 
covered by CN code 1702 90 95 from 1 June 2010 

(EUR) 

CN code Representative price per 100 kg net of the 
product concerned 

Additional duty per 100 kg net of the 
product concerned 

1701 11 10 ( 1 ) 37,71 0,00 

1701 11 90 ( 1 ) 37,71 3,59 

1701 12 10 ( 1 ) 37,71 0,00 
1701 12 90 ( 1 ) 37,71 3,29 

1701 91 00 ( 2 ) 39,23 5,70 

1701 99 10 ( 2 ) 39,23 2,57 
1701 99 90 ( 2 ) 39,23 2,57 

1702 90 95 ( 3 ) 0,39 0,29 

( 1 ) For the standard quality defined in point III of Annex IV to Regulation (EC) No 1234/2007. 
( 2 ) For the standard quality defined in point II of Annex IV to Regulation (EC) No 1234/2007. 
( 3 ) Per 1 % sucrose content.
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COMMISSION REGULATION (EU) No 476/2010 

of 31 May 2010 

fixing the import duties in the cereals sector applicable from 1 June 2010 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European 
Union, 

Having regard to Council Regulation (EC) No 1234/2007 of 
22 October 2007 establishing a common organisation of agri
cultural markets and on specific provisions for certain agri
cultural products (Single CMO Regulation) ( 1 ), 

Having regard to Commission Regulation (EC) No 1249/96 of 
28 June 1996 laying down detailed rules for the application of 
Council Regulation (EEC) No 1766/92 in respect of import 
duties in the cereals sector ( 2 ), and in particular Article 2(1) 
thereof, 

Whereas: 

(1) Article 136(1) of Regulation (EC) No 1234/2007 states 
that the import duty on products falling within CN codes 
1001 10 00, 1001 90 91, ex 1001 90 99 (high quality 
common wheat), 1002, ex 1005 other than hybrid 
seed, and ex 1007 other than hybrids for sowing, is to 
be equal to the intervention price valid for such products 
on importation increased by 55 %, minus the cif import 
price applicable to the consignment in question. 
However, that duty may not exceed the rate of duty in 
the Common Customs Tariff. 

(2) Article 136(2) of Regulation (EC) No 1234/2007 lays 
down that, for the purposes of calculating the import 
duty referred to in paragraph 1 of that Article, represen
tative cif import prices are to be established on a regular 
basis for the products in question. 

(3) Under Article 2(2) of Regulation (EC) No 1249/96, the 
price to be used for the calculation of the import duty on 
products of CN codes 1001 10 00, 1001 90 91, 
ex 1001 90 99 (high quality common wheat), 1002 00, 
1005 10 90, 1005 90 00 and 1007 00 90 is the daily cif 
representative import price determined as specified in 
Article 4 of that Regulation. 

(4) Import duties should be fixed for the period from 1 June 
2010 and should apply until new import duties are fixed 
and enter into force, 

HAS ADOPTED THIS REGULATION: 

Article 1 

From 1 June 2010, the import duties in the cereals sector 
referred to in Article 136(1) of Regulation (EC) No 
1234/2007 shall be those fixed in Annex I to this Regulation 
on the basis of the information contained in Annex II. 

Article 2 

This Regulation shall enter into force on 1 June 2010. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels, 31 May 2010. 

For the Commission, 
On behalf of the President, 

Jean-Luc DEMARTY 
Director-General for Agriculture and 

Rural Development
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ANNEX I 

Import duties on the products referred to in Article 136(1) of Regulation (EC) No 1234/2007 applicable from 
1 June 2010 

CN code Description Import duties ( 1 ) 
(EUR/t) 

1001 10 00 Durum wheat, high quality 0,00 

medium quality 0,00 

low quality 0,00 

1001 90 91 Common wheat seed 0,00 

ex 1001 90 99 High quality common wheat, other than for sowing 0,00 

1002 00 00 Rye 13,98 

1005 10 90 Maize seed other than hybrid 0,00 

1005 90 00 Maize, other than seed ( 2 ) 0,00 

1007 00 90 Grain sorghum other than hybrids for sowing 13,98 

( 1 ) For goods arriving in the Community via the Atlantic Ocean or via the Suez Canal the importer may benefit, under Article 2(4) of 
Regulation (EC) No 1249/96, from a reduction in the duty of: 

— 3 EUR/t, where the port of unloading is on the Mediterranean Sea, or on the Black Sea, 

— 2 EUR/t, where the port of unloading is in Denmark, Estonia, Ireland, Latvia, Lithuania, Poland, Finland, Sweden, the United 
Kingdom or the Atlantic coast of the Iberian peninsula. 

( 2 ) The importer may benefit from a flatrate reduction of EUR 24 per tonne where the conditions laid down in Article 2(5) of Regulation 
(EC) No 1249/96 are met.
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ANNEX II 

Factors for calculating the duties laid down in Annex I 

14.5.2010-28.5.2010 

1. Averages over the reference period referred to in Article 2(2) of Regulation (EC) No 1249/96: 

(EUR/t) 

Common 
wheat ( 1 ) Maize Durum wheat, 

high quality 

Durum wheat, 
medium 

quality ( 2 ) 

Durum wheat, 
low quality ( 3 ) Barley 

Exchange Minneapolis Chicago — — — — 

Quotation 165,97 116,10 — — — — 

Fob price USA — — 138,17 128,17 108,17 84,83 

Gulf of Mexico premium — 16,37 — — — — 

Great Lakes premium 36,08 — — — — — 

( 1 ) Premium of 14 EUR/t incorporated (Article 4(3) of Regulation (EC) No 1249/96). 
( 2 ) Discount of 10 EUR/t (Article 4(3) of Regulation (EC) No 1249/96). 
( 3 ) Discount of 30 EUR/t (Article 4(3) of Regulation (EC) No 1249/96). 

2. Averages over the reference period referred to in Article 2(2) of Regulation (EC) No 1249/96: 

Freight costs: Gulf of Mexico–Rotterdam: 30,61 EUR/t 

Freight costs: Great Lakes–Rotterdam: 63,21 EUR/t
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DIRECTIVES 

COUNCIL DIRECTIVE 2010/32/EU 

of 10 May 2010 

implementing the Framework Agreement on prevention from sharp injuries in the hospital and 
healthcare sector concluded by HOSPEEM and EPSU 

(Text with EEA relevance) 

THE COUNCIL OF THE EUROPEAN UNION, 

Having regard to the Treaty on the Functioning of the European 
Union, and in particular Article 155(2) thereof, 

Having regard to the proposal from the European Commission, 

Whereas: 

(1) The social partners may, in accordance with 
Article 155(2) of the Treaty on the Functioning of the 
European Union (the TFEU), jointly request that 
agreements concluded by them at the level of the 
Union in matters covered by Article 153 of the TFEU 
be implemented by a Council decision on a proposal 
from the Commission. 

(2) By letter of 17 November 2008, the European social 
partner organisations HOSPEEM (the European Hospital 
and Healthcare Employers’ Association, a sectoral organi
sation representing employers) and EPSU (the European 
Federation of Public Services Unions, a European trade 
union organisation) informed the Commission of their 
wish to enter into negotiations in accordance with 
Article 138(4) and Article 139 of the Treaty establishing 
the European Community (the EC Treaty) ( 1 ) with a view 
to concluding a Framework Agreement on prevention 
from sharp injuries in the hospital and healthcare sector. 

(3) On 17 July 2009 the European social partners signed the 
text of a Framework Agreement on prevention from 
sharp injuries in the hospital and healthcare sector. 

(4) Since the objectives of the Directive, namely to achieve 
the safest possible working environment by preventing 
injuries to workers caused by all medical sharps 
(including needle-sticks) and protecting workers at risk 
in the hospital and healthcare sector, cannot be 
sufficiently achieved by the Member States and can 

therefore be better achieved at the level of the Union, 
the Union may adopt measures in accordance with the 
principle of subsidiarity as set out in Article 5 of the 
Treaty on European Union. In accordance with the 
principle of proportionality, as set out in that Article, 
this Directive does not go beyond what is necessary in 
order to achieve those objectives. 

(5) When drafting its proposal for a Directive, the 
Commission took account of the representativeness of 
the signatory parties, having regard to the scope of the 
Agreement, for the hospital and healthcare sector, their 
mandate and the legality of the clauses in the Framework 
Agreement and its compliance with the relevant 
provisions concerning small and medium-sized under
takings. 

(6) The Commission informed the European Parliament and 
the European Economic and Social Committee of its 
proposal. 

(7) The European Parliament adopted on 11 February 2010 
a resolution on the proposal. 

(8) The purpose of the Framework Agreement as set out in 
Clause 1 thereof is to further the achievement of one of 
the objectives of social policy, namely the improvement 
of working conditions. 

(9) Clause 11 allows the Member States and the Community 
(since 1 December 2009 replaced by the Union) to 
maintain and introduce provisions which are more 
favourable to workers’ protection from injuries caused 
by medical sharps. 

(10) The Member States should provide for effective, propor
tionate and dissuasive penalties in the event of any 
breach of the obligations under this Directive.
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(11) The Member States may entrust the social partners, at 
their joint request, with the implementation of this 
Directive, as long as they take all the steps necessary to 
ensure that they can at all times guarantee the results 
imposed by this Directive. 

(12) In accordance with point 34 of the Interinstitutional 
agreement on better law-making ( 1 ), Member States are 
encouraged to draw up, for themselves and in the 
interests of the Union, their own tables which will, as 
far as possible, illustrate the correlation between this 
Directive and the transposition measures, and to make 
them public, 

HAS ADOPTED THIS DIRECTIVE: 

Article 1 

This Directive implements the Framework Agreement on 
prevention from sharp injuries in the hospital and healthcare 
sector signed by the European social partners HOSPEEM and 
EPSU on 17 July 2009, as set out in the Annex. 

Article 2 

Member States shall determine what penalties are applicable 
when national provisions enacted pursuant to this Directive 
are infringed. The penalties shall be effective, proportionate 
and dissuasive. 

Article 3 

1. The Member States shall bring into force the laws, regu
lations and administrative provisions necessary to comply with 

this Directive or shall ensure that the social partners have 
introduced the necessary measures by agreement by 11 May 
2013 at the latest. They shall forthwith inform the Commission 
thereof. 

When the Member States adopt those provisions, they shall 
contain a reference to this Directive or shall be accompanied 
by such reference on the occasion of their official publication. 
The Member States shall determine how such reference is to be 
made. 

2. The Member States shall communicate to the Commission 
the text of the main provisions of national law which they 
adopt in the field covered by this Directive. 

Article 4 

This Directive shall enter into force on the 20th day following 
its publication in the Official Journal of the European Union. 

Article 5 

This Directive is addressed to the Member States. 

Done at Brussels, 10 May 2010. 

For the Council 
The President 

Á. GONZÁLEZ-SINDE REIG
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ANNEX 

FRAMEWORK AGREEMENT ON PREVENTION FROM SHARP INJURIES IN THE HOSPITAL AND 
HEALTHCARE SECTOR 

Preamble 

1. Health and safety at work is an issue, which should be important to everyone in the hospital and healthcare sector. 
Taking action to prevent and protect against unnecessary injuries if properly carried out, will have a positive effect on 
resources; 

2. Health and safety of workers is paramount and is closely linked to the health of patients. This underpins the quality of 
care; 

3. The process of policy making and implementation in relation to medical sharps should be the result of social dialogue; 

4. HOSPEEM (European Hospital and Healthcare Employers’ Association) and EPSU (European Public Services Union), the 
recognised European Social partners in the hospital and healthcare sector, have agreed the following: 

General considerations 

1. Having regard to the Treaty establishing the European Community and in particular Articles 138 and 139 (2) 
thereof ( 1 ); 

2. Having regard to Council Directive 89/391/EEC of 12 June 1989 on the introduction of measures to encourage 
improvements in the safety and health of workers at work ( 2 ); 

3. Having regard to Council Directive 89/655/EEC of 30 November 1989 concerning the minimum safety and health 
requirements for the use of work equipment by workers at work ( 3 ); 

4. Having regard to Directive 2000/54/EC of the European Parliament and of the Council of 18 September 2000 on the 
protection of workers from risks related to exposure to biological agents at work ( 4 ); 

5. Having regard to the Community strategy 2007-2012 on health and safety at work ( 5 ); 

6. Having regard to the Directive 2002/14/EC of the European Parliament and of the Council of 11 March 2002 
establishing a general framework for informing and consulting employees in the European Community ( 6 ); 

7. Having regard to the resolution of the European Parliament of 6 July 2006 on protecting European healthcare 
workers from blood-borne infections due to needle-stick injuries (2006/2015(INI)); 

8. Having regard to the first and second stage consultation of the European Commission on protecting European 
healthcare workers from blood-borne infections due to needle-stick injuries; 

9. Having regard to the outcomes of the EPSU-HOSPEEM technical seminar on needle-stick injuries of 7 February 2008; 

10. Having regard to the hierarchy of general principles of prevention laid down in Article 6 of Directive 89/391/EEC as 
well as to the preventative measures defined in Articles 3, 5 and 6 of Directive 2000/54/EC; 

11. Having regard to the joint ILO/WHO guidelines on health services and HIV/AIDS and to the joint ILO/WHO 
guidelines on post-exposure prophylaxis to prevent HIV infection; 

12. With full respect to existing national legislation and collective agreements; 

13. Whereas action needs to be taken to assess the extent of the incidence of sharp injuries in the hospital and healthcare 
sector, scientific evidence shows that preventive and protection measures can significantly reduce the occurrence of 
accidents and infections;
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14. Whereas a full risk-assessment process is a precondition to take appropriate action to prevent injuries and infections; 

15. Whereas the employers, and workers’ health and safety representatives need to cooperate to prevent and protect 
workers against injuries and infections from medical sharps; 

16. Whereas healthcare workers are primarily but not exclusively concerned by sharp injuries; 

17. Whereas students undertaking clinical training, as part of their education, are not considered as workers under this 
agreement, they should be covered by the prevention and protection measures outlined in this agreement, with 
liabilities being regulated according to national legislation and practice; 

Clause 1: Purpose 

The purpose of this framework agreement is: 

— to achieve the safest possible working environment, 

— to prevent workers’ injuries caused by all medical sharps (including needle-sticks), 

— to protect workers at risk, 

— to set up an integrated approach establishing policies in risk assessment, risk prevention, training, information, 
awareness raising and monitoring, 

— to put in place response and follow-up procedures. 

Clause 2: Scope 

This agreement applies to all workers in the hospital and healthcare sector, and all who are under the managerial 
authority and supervision of the employers. Employers should deploy efforts to ensure that subcontractors follow the 
provisions laid down in this agreement. 

Clause 3: Definitions 

Within the meaning of this agreement: 

1. Workers: any persons employed by an employer including trainees and apprentices in the hospital and healthcare 
sector-directly related services and activities. Workers who are employed by temporary employment business within 
the meaning of Council Directive 91/383/EEC supplementing the measures to encourage improvements in the safety 
and health at work of workers with fixed-duration employment relationship or a temporary employment rela
tionship ( 1 ) fall within the scope of the agreement; 

2. Workplaces covered: healthcare organisations/services in public and private sectors, and every other place where 
health services/activities are undertaken and delivered, under the managerial authority and supervision of the 
employer; 

3. Employers: natural/legal persons/organisations having an employment relationship with workers. They are responsible 
for managing, organising and providing healthcare and directly related services/activities delivered by workers; 

4. Sharps: objects or instruments necessary for the exercise of specific healthcare activities, which are able to cut, prick, 
cause injury and/or infection. Sharps are considered as work equipment within the meaning of Directive 89/655/EEC 
on work equipment; 

5. Hierarchy of measures: is defined in order of effectiveness to avoid, eliminate and reduce risks as defined in Article 6 
of Directive 89/391/EEC and Articles 3, 5 and 6 of Directive 2000/54/EC; 

6. Specific preventative measures: measures taken to prevent injury and/or transmission of infection in the provision of 
hospital and healthcare directly related services and activities, including the use of the safest equipment needed, based 
on the risk assessment and safe methods of handling the disposal of medical sharps; 

7. Workers’ representatives: any person elected, chosen or designated in accordance with national law and/or practice to 
represent workers;
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8. Worker’s health and safety representatives are defined in accordance with Article 3(c) of Directive 89/391/EEC as any 
person elected, chosen or designated in accordance with national law and/or practices to represent workers where 
problems arise relating to the safety and health protection of workers at work; 

9. Subcontractor: any person who takes action in hospital and healthcare directly related services and activities within 
the framework of working contractual relations established with the employer. 

Clause 4: Principles 

1. A well trained, adequately resourced and secure health service workforce is essential to prevent the risk of injuries 
and infections from medical sharps. Exposure prevention is the key strategy for eliminating and minimising the risk 
of occupationally acquired injuries or infections; 

2. The role of health and safety representatives is key in risk prevention and protection; 

3. The employer has a duty to ensure the safety and health of workers in every aspect related to the work, including 
psycho-social factors and work organisation; 

4. It shall be the responsibility of each worker to take care — as far as possible — of their own safety and health and 
that of other persons affected by their actions at work, in accordance with their training and the instructions given by 
their employer; 

5. The employer shall develop an environment where workers and their representatives are participating in the devel
opment of health and safety policies and practices; 

6. The principle of the following specific preventative measures indicated in clauses 5 to 10 of the present agreement 
means never assuming that there is no risk. The hierarchy of general principles of prevention according to Article 6 
of Directive 89/391/EEC and Articles 3, 5 and 6 of Directive 2000/54/EC is applicable; 

7. Employers and workers’ representatives shall work together at the appropriate level to eliminate and prevent risks, 
protect workers’ health and safety, and create a safe working environment, including consultation on the choice and 
use of safe equipment, identifying how best to carry out training, information and awareness-raising processes; 

8. Action needs to be taken through a process of information and consultation, in accordance with national laws and/or 
collective agreements; 

9. The effectiveness of awareness-raising measures entails shared obligations of the employers, the workers and their 
representatives; 

10. In achieving the safest possible workplace a combination of planning, awareness-raising, information, training, 
prevention and monitoring measures is essential; 

11. Promote a ‘no blame’ culture. Incident reporting procedure should focus on systemic factors rather than individual 
mistakes. Systematic reporting must be considered as accepted procedure. 

Clause 5: Risk assessment 

1. Risk-assessment procedures shall be conducted in compliance with Articles 3 and 6 of Directive 2000/54/EC, and 
Articles 6 and 9 of Directive 89/391/EEC; 

2. Risk assessment shall include an exposure determination, understanding the importance of a well resourced and 
organised working environment and shall cover all situations where there is injury, blood or other potentially 
infectious material; 

3. Risk assessments shall take into account technology, organisation of work, working conditions, level of qualifications, 
work related psycho-social factors and the influence of factors related to the working environment. This will: 

— identify how exposure could be eliminated, 

— consider possible alternative systems. 

Clause 6: Elimination, prevention and protection 

1. Where the results of the risk assessment reveal a risk of injuries with a sharp and/or infection, workers’ exposure must 
be eliminated by taking the following measures, without prejudice to their order: 

— specifying and implementing safe procedures for using and disposing of sharp medical instruments and 
contaminated waste. These procedures shall be regularly reassessed and shall form an integral part of the 
measures for the information and training of workers referred in clause 8,
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— eliminating the unnecessary use of sharps by implementing changes in practice and on the basis of the results of 
the risk assessment, providing medical devices incorporating safety-engineered protection mechanisms, 

— the practice of recapping shall be banned with immediate effect; 

2. Having regard to the activity and the risk assessment, the risk of exposure must be reduced to as low a level as 
necessary in order to protect adequately the safety and health of the workers concerned. The following measures are to 
be applied in the light of the results of the risk assessment: 

— place effective disposal procedures and clearly marked and technically safe containers for the handling of 
disposable sharps and injection equipment as close as possible to the assessed areas where sharps are being 
used or to be found, 

— prevent the risk of infections by implementing safe systems of work, by: 

(a) developing a coherent overall prevention policy, which covers technology, organisation of work, working 
conditions, work related psycho-social factors and the influence of factors related to the working environment; 

(b) training; 

(c) conducting health surveillance procedures, in compliance with Article 14 of Directive 2000/54/EC; 

— use of personal protective equipment; 

3. If the assessment referred to in clause 5 reveals that there is a risk to the safety and health of workers due to their 
exposure to biological agents for which effective vaccines exist, workers shall be offered vaccination; 

4. Vaccination and, if necessary, revaccination shall be carried out in accordance with national law and/or practice, 
including the determination of the type of vaccines: 

— workers shall be informed of the benefits and drawbacks of both vaccination and non-vaccination, 

— vaccination must be offered free of charge to all workers and students delivering healthcare and related activities at 
the workplace. 

Clause 7: Information and awareness-raising 

As sharps are considered as work equipment within the meaning of Directive 89/655/EEC ( 1 ), in addition to information 
and written instructions to be provided to workers specified in Article 6 of Directive 89/655/EEC, the employer shall take 
the following appropriate measures: 

— to highlight the different risks, 

— to give guidance on existing legislation, 

— to promote good practices regarding the prevention and recording of incidents/accidents, 

— to raise awareness by developing activities and promotional materials in partnership with representative trade unions 
and/or workers’ representatives, 

— to provide information on support programmes available. 

Clause 8: Training 

In addition to measures established by Article 9 of Directive 2000/54/EC, appropriate training shall be made available on 
policies and procedures associated with sharps injuries, including: 

— the correct use of medical devices incorporating sharps protection mechanisms, 

— induction for all new and temporary staff, 

— the risk associated with blood and body fluid exposures, 

— preventive measures including standard precautions, safe systems of work, the correct use and disposal procedures, the 
importance of immunisation, according to the procedures at the workplace, 

— the reporting, response and monitoring procedures and their importance, 

— measures to be taken in case of injuries.
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Employers must organise and provide training which is mandatory for workers. Employers must release workers who are 
required to attend training. This training shall be made available on a regular basis taking into account results of 
monitoring, modernisation and improvements. 

Clause 9: Reporting 

1. This includes the revision of the reporting procedures in place with health and safety representatives and/or appro
priate employers/workers representatives. Reporting mechanisms should include local, national and European-wide 
systems; 

2. Workers shall immediately report any accident or incident involving sharps to the employers and/or the person in 
charge, and/or to the person responsible for safety and health at work. 

Clause 10: Response and follow-up 

Policies and procedures shall be in place where a sharp injury occurs. All workers must be made aware of these policies 
and procedures. These should be in accordance with European, national/regional legislation and collective agreements, as 
appropriate. 

In particular the following action shall be taken: 

— the employer takes the immediate steps for the care of the injured worker, including the provision of post-exposure 
prophylaxis and the necessary medical tests where indicated for medical reasons, and appropriate health surveillance 
in accordance with clause 6(2)(c), 

— the employer investigates the causes and circumstances and records the accident/incident, taking — where appropriate 
— the necessary action. The worker must provide the relevant information at the appropriate time to complete the 
details of the accident or incident, 

— the employer shall, in cases of injury, consider the following steps including counselling of workers where appropriate 
and guaranteed medical treatment. Rehabilitation, continued employment and access to compensation shall be in 
accordance with national and/or sectoral agreements or legislation. 

Confidentiality of injury, diagnosis and treatment is paramount and must be respected. 

Clause 11: Implementation 

This agreement will be without prejudice to existing, future national and Community ( 1 ) provisions which are more 
favourable to workers’ protection from medical sharps’ injuries. 

The signatory parties request the Commission to submit this framework agreement to the Council for a decision in order 
to make this agreement binding in the Member States of the European Union. 

If implemented through Council decision, at European level and without prejudice to the respective role of the 
Commission, national courts and the European Court of Justice, the interpretation of this agreement, could be referred 
by the Commission to the signatory parties who will give their opinion. 

The signatory parties shall review the application of this agreement five years after the date of the Council decision if 
requested by one of the parties to the agreement. 

Brussels, 17 July 2009. 

For EPSU 

Karen JENNINGS 
For HOSPEEM 

Godfrey PERERA
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COMMISSION DIRECTIVE 2010/34/EU 

of 31 May 2010 

amending Annex I to Council Directive 91/414/EEC as regards an extension of the use of the active 
substance penconazole 

(Text with EEA relevance) 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European 
Union, 

Having regard to Council Directive 91/414/EEC of 15 July 
1991 concerning the placing of plant protection products on 
the market ( 1 ), and in particular Article 6(1) thereof, 

Whereas: 

(1) By Commission Directive 2009/77/EC ( 2 ) penconazole 
was included as active substance in Annex I to 
Directive 91/414/EEC, with the specific provision that 
Member States may only authorise uses in greenhouses 
and that the notifier is to submit further information on 
the fate and behaviour of the soil metabolite U1 by 
31 December 2011. 

(2) On 6 May 2009 the notifier submitted the required 
information to Germany, which had been designated 
rapporteur Member State by Commission Regulation 
(EC) No 451/2000 ( 3 ). Germany evaluated the additional 
information and submitted to the Commission on 
6 November 2009 an addendum to the draft assessment 
report on penconazole, which was circulated for 
comments to the other Member States and to the 
European Food Safety Authority (EFSA). In the 
comments received no major concerns were raised and 
the other Member States and EFSA did not raise any 
point which would exclude the extension of the use. 
The draft assessment report together with that 
addendum was reviewed by the Member States and the 
Commission within the Standing Committee on the Food 
Chain and Animal Health and finalised on 11 May 2010 
in the format of the Commission review report for 
penconazole. 

(3) The new information on the fate and behaviour of the 
metabolite U1 submitted by the notifier and the new 
assessment carried out by the rapporteur Member State 
indicate that plant protection products containing 
penconazole may be expected to satisfy, in general, the 
requirements laid down in Article 5(1)(a) and (b) of 
Directive 91/414/EEC, in particular with regard to the 
intended uses as set out in the original dossier which 
were examined and detailed in the Commission review 
report. Consequently, it is no longer necessary to restrict 
the use of penconazole to greenhouses, as laid down in 
Directive 91/414/EEC as amended by Directive 
2009/77/EC. 

(4) Without prejudice to that conclusion, it is appropriate to 
obtain further information on certain specific points. 

Article 6(1) of Directive 91/414/EEC provides that 
inclusion of a substance in Annex I may be subject to 
conditions. Therefore, it is appropriate to require that the 
notifier submit further information on the fate and 
behaviour of the soil metabolite CGA179944 in acidic 
soils. 

(5) It is therefore appropriate to amend Directive 
91/414/EEC accordingly. 

(6) The measures provided for in this Directive are in 
accordance with the opinion of the Standing 
Committee on the Food Chain and Animal Health, 

HAS ADOPTED THIS DIRECTIVE: 

Article 1 

Annex I to Directive 91/414/EEC is amended as set out in the 
Annex to this Directive. 

Article 2 

Member States shall adopt and publish by 30 June 2010 at the 
latest the laws, regulations and administrative provisions 
necessary to comply with this Directive. They shall forthwith 
communicate to the Commission the text of those provisions 
and a correlation table between those provisions and this 
Directive. 

They shall apply those provisions from 1 July 2010. 

When Member States adopt those provisions, they shall contain 
a reference to this Directive or shall be accompanied by such a 
reference on the occasion of their official publication. Member 
States shall determine how such reference is to be made. 

Article 3 

This Directive shall enter into force on the day following its 
publication in the Official Journal of the European Union. 

Article 4 

This Directive is addressed to the Member States. 

Done at Brussels, 31 May 2010. 

For the Commission 
The President 

José Manuel BARROSO
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ANNEX 

In Annex I to Directive 91/414/EEC, the column ‘Specific provisions’ of row 292 is amended as follows: 

1. Part A is replaced by the following: 

‘PART A 

Only uses as fungicides may be authorised.’; 

2. in the fourth paragraph of Part B the first sentence: 

‘The Member States concerned shall request the submission of further information on the fate and behaviour of the 
soil metabolite U1.’, 

is replaced by: 

‘The Member States concerned shall request the submission of further information on the fate and behaviour of the 
soil metabolite CGA179944 in acidic soils.’

EN L 134/74 Official Journal of the European Union 1.6.2010



DECISIONS 

COUNCIL DECISION 

of 26 April 2010 

appointing one Austrian member of the European Economic and Social Committee 

(2010/305/EU) 

THE COUNCIL OF THE EUROPEAN UNION, 

Having regard to the Treaty on the Functioning of the European 
Union, and in particular Article 302 thereof, 

Having regard to Council Decision 2006/524/EC, Euratom ( 1 ), 

Having regard to the proposal of the Austrian Government, 

Having regard to the opinion of the Commission, 

Whereas a member’s seat on the European Economic and Social 
Committee has become vacant following the end of the term of 
office of Mr Heinz PETER, 

HAS ADOPTED THIS DECISION: 

Article 1 

Mr Alfred GAJDOSIK, Mitglied im Präsidium der Fraktion Christ
licher Gewerkschafter im Österreichischen Gewerkschaftsbund, 
Vorsitzender der Fraktion Christlicher Gewerkschafter in der 
Gewerkschaft vida und Mitglied im Präsidium der vida 
(Gruppe III — Vertreter der übrigen wirtschaftlichen und 
sozialen Interessen) is hereby appointed as a member of the 
European Economic and Social Committee for the remainder 
of the current term of office, which runs until 20 September 
2010. 

Article 2 

This Decision shall take effect on the day of its adoption. 

Done at Luxembourg, 26 April 2010. 

For the Council 
The President 

M. Á. MORATINOS
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