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II

REGULATIONS

COUNCIL IMPLEMENTING REGULATION (EU) No 54/2010
of 19 January 2010

imposing a definitive anti-dumping duty on imports of ethanolamines originating in the United

States of America

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) 1225/2009 of
30 November 2009 on protection against dumped imports
from countries not members of the European Community ('),
repealing Council Regulation (EC) No 38496 of 22 December
1995 on protection against dumped imports from countries not
members of the European Community (3 (the basic Regu-
lation’), and in particular Articles 9(4) and 11(2) of Regulation
(EC) No 1225/2009,

Having regard to the proposal submitted by the European
Commission, after consulting the Advisory Committee,

Whereas:

A. PROCEDURE
1. Measures in force

(1) In February 1994, the Council imposed, by Regulation
(EC) No 229/94 (}), definitive anti-dumping duties on
imports of ethanolamines (product concerned) orig-
inating in the United States of America (USA)).

(2)  Following a request of the Conseil européen des
fédérations de lindustrie chimique (CEFIC), an expiry
review pursuant to Article 11(2) of the basic Regulation

0] L 343, 22.12.2009, p. 51.
() O] L 56, 6.3.1996, p. 1.
() O] L 28, 2.2.1994, p. 40.
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was initiated in July 2005. By Regulation (EC) No
1583/2006 (*) the Council concluded that review and
imposed definitive anti-dumping measures on imports
of ethanolamines originating in the USA. The duties
were in the form of a specific fixed duty.

2. Request for an expiry review

Following the publication in March 2008 of a notice of
impending expiry of the anti-dumping measures
applicable to imports of ethanolamines originating in
the USA (°), the Commission received on 25 July 2008
a request for a review pursuant to Article 11(2) of the
basic Regulation.

The request was lodged by BASF SE/AG, INEOS Oxide
Ltd, Sasol Germany GmbH and Akzo Nobel Functional
Chemicals AB (‘the applicant Union producers’) on behalf
of producers representing a major proportion, in this
case more than 50 %, of the total Union production of
ethanolamines.

The request was based on the grounds that expiry of the
measures would be likely to result in a continuation or
recurrence of dumping and injury to the Union industry.

Having determined, after consultation of the Advisory
Committee, that sufficient evidence existed for the
initiation of an expiry review, the Commission initiated
by notice of initiation an investigation (°) pursuant to
Article 11(2) of the basic Regulation.

294, 25.10.2006, p. 2.
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0] C 71, 18.3.2008, p. 13.
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270, 25.10.2008, p. 26.
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3. Investigation

The Commission’s services officially advised the Union
producers, the exporting producers in the USA,
importers/traders, users in the Union known to be
concerned, as well as the authorities of the USA of the
initiation of the review. Interested parties were given the
opportunity to make their views known in writing and to
request a hearing within the time-limit set out in the
notice of initiation.

The Commission’s services sent questionnaires to all
parties known to be concerned and to those who
requested a questionnaire within the time-limit set out
in the notice of initiation.

The Commission also gave the parties directly concerned
the opportunity to make their views known in writing
and to request a hearing within the time-limit set out in
the notice of initiation.

Replies to the questionnaire were received from two
exporting producers in the USA, one related importer
in the Union, one related importer in Switzerland, the
applicant Union producers and one industrial user in the
Union. One additional exporting producer in the USA
(Huntsman Petrochemical Corporation) submitted a
document (‘position paper) in which it claimed that
the measures should be repealed but did not, however,
respond to the questionnaire.

The Commission’s services sought and verified all the
information deemed necessary for the purpose of the
determination of the likelihood of continuation or
recurrence of dumping and injury and for the deter-
mination of the Union interest. Verification visits were
carried out at the premises of the following companies:

a. Applicant Union producers
BASF SE/AG, Ludwigshafen, Germany
INEOS Oxide Ltd, Southampton, United Kingdom
Sasol Germany GmbH, Hamburg, Germany

Akzo Nobel Functional Chemicals AB, Stenungsund,
Sweden

b. Exporting producers in the USA

The Dow Chemical Company, Midland, Michigan and
Seadrift, Texas, USA

INEOS Oxide LLC, Houston, Texas and Plaquemine,
Louisiana, USA

(12)

(13)

(14)

c. Related importer in the Union

INEOS Oxide Ltd, Zwijndrecht, Belgium

d. Related importer in Switzerland

Dow Europe GmbH, Horgen, Switzerland

e. Industrial user in the Union

Evonik Degussa GmbH, Essen, Germany

4. Review investigation period

The investigation regarding the continuation or
recurrence of dumping and injury covered the period
from 1 October 2007 to 30 September 2008 (RIP).

The examination of the trends relevant for the
assessment of a likelilhood of a continuation or
recurrence of injury covered the period from 1 January
2005 up to the end of the RIP (period considered).
Furthermore, trends for the assessment of a likelihood
of a continuation or recurrence of injury were also
evaluated under the angle of the impact of the effects
of the world economic crisis on the ethanolamine market
post RIP.

B. PRODUCT CONCERNED AND LIKE PRODUCT
1. Product concerned

The product concerned is the same as that covered by
the previous investigations, i.e. ethanolamines currently
falling within CN codes ex 2922 11 00, ex 2922 12 00
and 2922 13 10 originating in the USA. Ethanolamines
are obtained by making ethylene oxide (EO), itself a
result of a reaction of ethylene and oxygen, react with
ammonia. This synthesis leads to three competing
reactions and to three different types of ethanolamines:
monoethanolamine (MEA), diethanolamine (DEA) and
triethanolamine (TEA), depending on how many times
EO is bound. The maximum number of combinations
is limited by the number of hydrogen elements in
ammonia, namely three. The proportions of the three
types in the total output are determined by the specific
design of the production facilities, but can, to a certain
extent, be controlled by the ammonia/EO ratio (the
molar ratio).
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(15)  The product concerned is used as an intermediate and/or 2004 to 30 June 2005). Imports into the Union of the
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additive for surfactants used in detergents and personal
care products, cosmetics, fertilisers and crop protection
agents (glyphosate), corrosion inhibitors, lubrication oils,
textile auxiliaries and fabric softeners (esterquats), photo-
graphic chemicals, paper and metal-works, wood
treatment, as a grinding and binding aid for cement
production and as a gas scrubber absorption aid
(sweetening the gas by removing acids). The product
can also be used by the manufacturers themselves or
by their related manufacturers in the production of
ethyleneamines. New MEA applications include taurine
and electronics, in particular products belonging to the
LCD sector.

2. Like product

As in the original and previous review investigations, it
was shown that the product concerned produced in the
USA and sold to the Union is identical in terms of
physical and technical characteristics to the product
produced and sold in the Union by the Union
producers and that there is no difference in use
between those products. It has further been found that
the product concerned produced in the USA and sold to
the Union is identical to that sold on the US domestic
market. Therefore, all these products must be considered
to be like products within the meaning of Article 1(4) of
the basic Regulation.

C. LIKELIHOOD OF A CONTINUATION OR
RECURRENCE OF DUMPING

In accordance with Article 11(2) of the basic Regulation,
it was examined whether dumping was currently taking
place and, if so, whether or not the expiry of the
measures would be likely to lead to a continuation or
recurrence of dumping.

1. Preliminary remarks

Of the four US exporting producers named in the
complaint, two cooperated in the investigation, one did
not cooperate but only submitted a position paper while
no reply or any other information was received from the
fourth US company mentioned in the complaint.

The two cooperating exporting producers represented the
major proportion (i.e. more than 90 %, the precise figure
cannot be disclosed for reasons of confidentiality) of
imports to the Union during the RIP, which amounted
to 37 583 tonnes and which is 8,5 % lower than the
imports during the previous investigation period (1 July

(20)

(1)

(22)

product concerned originating in the USA represented
14 % of Union consumption during the RIP.

2. Dumping of imports during the RIP
Normal value

With regard to the two cooperating US exporting
producers, normal value was established for each type
of the product concerned, based on the price paid or
payable on the domestic market in the USA by
unrelated customers pursuant to Article 2(1) of the
basic Regulation, since these sales were found to have
been made in sufficient quantities and in the ordinary
course of trade.

Export price

As in the original and in the previous review investi-
gations, this investigation showed again that the two
cooperating US exporting producers exported the
product concerned to the Union via companies which
are related. As a consequence, and in accordance with
Article 2(9) of the basic Regulation, export prices were
constructed on the basis of the prices at which the
imported product was first resold to independent
customers in the Union. Allowance was made for all
costs incurred between importation and resale,
including selling, general and administrative costs and
the profit realised in the Union by the importing
companies during the RIP. With respect to profit
margin, the actual profit of the related traders could
not be used since the relationship between the
exporting producers and the related traders made these
prices unreliable. Their profit margin was thus set at a
reasonable rate, not exceeding the actual profit margin
obtained by the related traders and in line with profit
margins used for the similar reasons in the previous
review.

Comparison

The normal value was compared with the average export
price for each type of the product concerned, on an ex-
works basis and at the same level of trade. In accordance
with Article 2(10) of the basic Regulation, and for the
purpose of ensuring a fair comparison, differences in
factors which were claimed and demonstrated to affect
price and price comparability were taken into account.
Adjustments were made for inland and ocean freight,
deferred rebates, handling and packaging costs, credit
costs and import duties, which were all deducted from
the resale prices in order to arrive at an ex-works basis.
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Dumping margin

In accordance with Article 2(11) of the basic Regulation,
the dumping margin was established per product type on
the basis of a comparison of the weighted average
normal value with the weighted average export prices
at the same level of trade. This comparison showed the
existence of dumping during the RIP, albeit at a lower
level than that established in the previous review. The
weighted average dumping margin expressed as a
percentage of the CIF value at the Union frontier was
11,9 % for INEOS Oxide LLC and 0 % for Dow Chemical.
With respect to the other US producers who did not
cooperate with the investigation and covered during the
RIP less than 5 % (the precise figure cannot be disclosed
for reasons of confidentiality) of the US imports of the
product concerned to the Union, the dumping margin
had to be based on facts available in accordance with the
provisions of Article 18 of the basic Regulation.

As stated above, the investigation established the
existence of dumping. Thus, in line with the provisions
of Article 18(6) of the basic Regulation, the existence of
dumping at the level found for INEOS Oxide LLC, i.e.
11,9 %, is attributed also to those exporters that did not
cooperate with the investigation. Indeed, there is no
reason to believe that a party that did not cooperate
with the investigation was dumping less than any coop-
erating party and to treat such party more favourably
than parties that have cooperated. It should be noted
that there was no verifiable information available for
the non-cooperating US producers while the verified
questionnaire replies of the cooperating US exporting
producers in comparison with the Eurostat statistics
rules out the possibility that the missing quantities
were exported by the cooperating US exporting
producers.

3. Development of imports should measures be
repealed

Preliminary remarks

Further to the analysis of the existence of dumping
during the RIP, the likelihood of the continuation of
dumping was examined.

Level of dumping in case the measures are repealed

The removal of the measures would allow exporters to
reduce their export prices. A reduction of export prices
would make the US product more attractive on the
Union market. If the export prices were reduced
commensurate to the level of the anti-dumping duties,
the dumping margins observed during the RIP would be
12 % for INEOS Oxide LLC and for the non-cooperating
parties (in line with Article 18 of the basic Regulation)
while there would be still no dumping for Dow

(26)

Chemical. The small difference between the dumping
margin with duty included and the one without duty is
due to the fact that, during the RIP, the general price
level for ethanolamines was quite high which meant that
the anti-dumping duty imposed in the form of a specific
fixed amount had a minimum impact. Subsequent to the
RIP, prices of ethanolamines have generally decreased to
a significant extent as explained in more detail below.

Further room for exports to the Union market because of
unused US production capacity during the RIP

The spare production capacity in the USA during the RIP
is not insignificant. It is estimated that there are some
60 000 tonnes of unused production capacity in the USA
during the RIP. This was calculated on the basis of
volumes produced from the two cooperating exporting
producers, the fact that normally expected production
rates are around 90 % of nameplate capacity, the
assumption that the actual production yields of non-
cooperating US producers would have not run at actual
production rates lower than 80 % of name plate capacity,
as well as information from leading market journals. The
above figure may rise up to some 85 000 tonnes if more
ambitious production rates are achieved. Compared to an
estimated nameplate total capacity in the USA of
732000 tonnes, total estimated demand including
captive consumption amounted to 588 000 tonnes.
The relatively low capacity utilisation rate was a conse-
quence of a number of incidents that took place during
the recent years, namely the selective shut-downs that US
producers did in order to keep their inventories low, the
implementation of their capacity expansions (Dow
Chemical’s last expansion by 45 000 tonnes and one of
the non-cooperating US exporting producer’s last
expansion of 32000 tonnes) and the impact of
hurricanes Gustav and Ike on certain production facilities
or some raw materials production facilities respectively.
As far as the hurricanes lke and Gustav are concerned,
they still had a certain impact during the RIP but their
impact was removed post RIP.

The impact according to the 2008 estimations by the PCI
Consulting Group (PCI) is 39 000 tonnes of lost
production (!). The existence of potential unused
production capacities in the USA during 2007 and
2008, ie. during a period covered by the RIP, is also
confirmed by a leading yearly publication which
reviews the ethanolamine market (?). This publication
estimated for 2007 an oversupply of 65 000 tonnes in
the US market. The spare capacity of around 60 000
tonnes should be compared to the volume of exports
from the USA to the Union during the RIP (37 583
tonnes) and total Union consumption (268 000
tonnes). It follows from the above that there is
potential to increase exports from the USA and take
over part of the Union market.

(") Ethylene Oxide & Glycol Market Outlook by PCI Xylenes &

Polyesters Ltd (hereafter PCI), October 2008 issue.
(3 Chemical Economics Handbook Product Review-Ethanolamines-SRI
Consulting, January 2009, 642.5000 A, p. 14-15.
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Further room for exports to the Union market because of weak
prospects in other US export markets

In connection to a number of important US export
markets the investigation has shown that US producers
will have increasingly difficulties to supply these markets
because these markets have recently become or will soon
become self-sufficient. Indeed, there is a series of capacity
expansions in third country markets that have either
been concluded recently or are currently in the process
of being implemented and that are supplied by the USA.
These are:

(i) the recent capacity expansion in Brazil (ranging from
55000 to 65000 tonnes, depending on the
sources), an important export market for the US
producers;

(i) an aggregated expansion of 180 000 tonnes in
China, a market to which some US producers
export via joint ventures established in other Asian
countries; and

(i) the expansion in Taiwan and Thailand (aggregated
together at 90 000 tonnes) which makes the Asian
market an area characterised by overcapacity, with
little room for any party outside the Asian zone to
export to the Asian market. Total US exports to
markets other than the Union in 2008 amounted
to 137600 tonnes, with the Asian market
receiving 61 600 tonnes (!).Thus an important
quantity will have to be channelled to new markets.

To conclude, as set out in recital 26, there is spare
capacity of some importance available which could be
used to produce more ethanolamines and to sell them
on the Union market should measures be repealed.
Moreover, important export markets for US producers
are likely to be saturated by increases in their local
productions thus making the Union market a highly
attractive option for US exports.

Further room for exports to the Union market because of the
behaviour of one non-cooperating US producer

The possible business behaviour of the non-cooperating
US party mentioned under recital 10 was also examined.
It is recalled that the sole information that this party
submitted was a position paper in which it concluded
that there is no injury caused by imports of US origin

(") PCI, January 2009 issue.

(30)

ethanolamines and no likelihood of recurrence of
injurious dumping. The company argued that during
the RIP it only had minor sales of the product
concerned to two unrelated and one related parties in
the Union. It also stated that it wishes to have a
regular and fair pattern of sales to the Union but did
not provide any concrete data or verifiable information
concerning either its RIP performance with respect to the
product concerned or its intended future behaviour in
the ethanolamine business with respect to the Union
market. Therefore findings with respect to this non-coop-
erating US producer had to be based, in line with the
provisions of Article 18 of the basic Regulation, on facts
available. In this respect publicly available information
was obtained from this party’s corporate website as
well as relevant data published by the CEH Product
Review on  Ethanolamines (SRI Consulting), a leading
market journal. Based on the above it was concluded
that this non-cooperating US producer accounted for
29 % of US production capacity during the RIP with
the product concerned considered as a business sector
belonging to the company’s best performance product
divisions.

The overall importance of the Union market was also
confirmed by the fact that sales to the Union represent
some 33 % of this company’s total sales. Given the
magnitude of this producer in the US market, its
production capacity, the overall importance of the
Union in its business activities and the importance of
the Union market in the worldwide ethanolamine
market, it is reasonable to assume that this non-coop-
erating US producer would further increase its export
activities to the Union, should measures be allowed to
lapse. There would be an incentive to do so on the basis
of the data prevailing during the RIP, especially because
of the high price levels of the product concerned in the
Union market.

Trade defence measures in third country export markets

Since November 2004 China levies anti-dumping duties
on MEA and DEA originating in Japan, USA, Iran,
Malaysia, Taiwan and Mexico. Ethanolamines originating
in the USA are subject to duties ranging from 20 % to
74 %. In 2008 11% of total US exports went to
China (3, a market with increasing demand for the
product concerned and which in 2007 was producing
approximately 24 % of its total internal consumption
of ethanolamines. It should be noted that Dow
Chemical formed a joint-venture with Petronas, called
Optimal, and installed 75000 tonnes capacity in
Malaysia, dedicated since 2002 to serve the Asian etha-
nolamine market. But the fact remains that genuine US
exports to China are subject to measures and thus limit
for all practical purposes the potential to absorb in any
significant way spare capacities.

(®) PCI, April 2009 issue.
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Furthermore, it appears that the US ethanolamine export
potential to China is also undermined by the fact that the
Chinese duty regime on ethanolamines imported from
ASEAN countries has been altered (import duty
reduced from 5% to 0%) thus providing a further
advantage to ethanolamine producers in the ASEAN
countries exporting to China ().

Development of demand in the USA up to RIP

The ethanolamine market has been characterised by
strong growth in the demand for DEA, triggered by the
use of DEA in the production of glyphosate herbicides.
The demand for TEA is specifically driven by the use in
the cement sector and by the producers of fabric
softeners. The main market for MEA is the synthesis of
organic compounds (mainly ethyleneamines). A US Regu-
lation, effective as of 1 January 2005, prohibiting the use
of alternative metal-based products for wood treatment,
caused an increase in demand for MEA. However,
information from leading journals suggests that the
impact of the 2005 US legislative initiative on demand
will no longer give rise to high percentage increases in
consumption in the future. Indeed public available
information confirms that MEA consumption destined
for wood preventatives went from 3 000 tonnes in
2001 to 107 000 tonnes in 2007. However since
2006 annual growth rates are modest (i.e. 3 %) and are
not expected to change significantly in the future. This is
due to the fact that this segment of the market has
stabilised and that there is competition in the wood
preservative market from other products not using
MEA (like borate-based wood preservatives, naturally
pest-resistant wood species and recycled steel). In
summary, there was up to the RIP a positively developing
demand which is, however, expected to level off.

Possible development of demand in the USA and in other
markets

The information available relating to possible devel-
opments in demand in the USA and the rest of the
world for the period up to 2013 was also reviewed.
All figures in the following recitals are based on
information sourced from the complainants, Dow
Chemical, INEOS Oxide LLC and the chemical industry’s
leading reference publications issued by SRI Consulting,
PCI and Tecnon OrbiChem Ltd. The data do not reflect
yet the impact of the current economic crisis.

According to that information, the annual average
growth rate of US demand is expected to reach 3,1 %.
Growth rates in other markets are higher. The projected
Union annual average growth rate will not reach 4 %,

(") Tecnon OrbiChem publication, 17 March 2009.

(35)

compared to 4,6 % in China, 5% in Central and South
America and 13,4 % in the Middle East. This situation
confirms that US producers will have to search for export
markets and endeavour to maximise their presence and
gains in areas of the world that are expected to perform
stronger in terms of growth and where opportunities for
greater market shares exist.

If the development in demand is compared to the
available production capacity, the following picture
emerges, again on the basis of pre-crisis data: in the
USA, during the RIP where the actual production was
some 65000 tonnes higher than the effective
consumption of the product combined with spare
capacity, it will take some time before the additional
production capacity that became recently operational is
absorbed. Public available information suggests that
excess capacity in the USA is not expected to disappear
before 2013. Thus, there will not likely be any reduced
incentive for US producers to export in the foreseeable
future.

In contrast, in 2007, demand on the European market
slightly exceeded (%) Union production capacity. However,
on the basis of pre-crisis data, it is unlikely that this
situation remains unchanged. Indeed, if the projected
growth rates are compared with the announced
capacity expansions, some excess capacity can be
expected should INEOS Oxide Ltd’s investment plans in
the Union be implemented. Such capacity expansion is
not expected to become operational before the end of
2010. Thus, the Union market would become very
vulnerable to any pressure originating from the need of
US producers to ensure markets for their surplus
production.

In general, worldwide production capacity is likely to
increase from around 1764 000 tonnes to 2 423 000
tonnes (nameplate capacity) by 2013. This includes
new capacity installed in the Union (+ 119 000), Russia
(+50000), Saudi Arabia (+100000) and Asia
(+394000) ). In China ethanolamine capacity
increases of 344 000 tonnes are planned to take place
in the 2009-2011 period. Account taken of the fact that
one US producer sells the product concerned to China
via a joint venture operation in Malaysia, it is obvious to
expect that any increase in self-sufficiency in China will
seriously narrow the US producer’s export options. As
regards the rest of the Asian markets, available
information confirms that they too are becoming self-
sufficient, thus putting extra pressure on the US
producers to find new markets.

(%) SRI publication, January 2009.

(}) Tecnon OrbiChem publication, 17 March 2009.
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(38)  World demand, based on a projected growth rate of 3,5- (41)  Since the USA is the most important ethanolamine
4 %, will increase to 1 836 000 tonnes by 2013. Taking market in the world it is expected that it will be the
into account that some capacity surplus is always first market that will be faced with the consequence of
absorbed by stoppages for maintenance and that MEG overcapacity, i.e. drop in MEG prices and switch of
therefore a certain buffer is needed, the projection for the relevant raw material (EO) from the production of
2013 shows only an equilibrium in the USA and MEG to the production of ethanolamines. It is obvious
excess capacity elsewhere. In sum, the various capacity that MEG overcapacity and the resulting consequences
expansions and projections of the market situation together with the already identified ethanolamine
leading up to 2013 point to the likelihood of US surplus in the US market will put pressure on the etha-
exporting producers dumping on the Union market nolamine prices.
because the match of supply and demand on the US
market will probably not take effect before 2013.
Shife from. monoethylene glycol production to production. of Relationship between US export prices and Union prices
ethalonamines
42) I 1, sal the Uni ket are less oft d
(39) It should be noted that ethanolamines form part of the (42 In (gi;enef.ra dsa e on the tm?l? mar fh ar(ejsess ok etnbmta lel
business sector of EO derivatives. Monoethylene glycol under fixed term contracts than on the 15 market but a

. ‘ NP verified contracts contained clauses allowing for a
(MEG) also belongs to this sector. There are indications . . . .

o . : comparatively quick adaptation of prices (normally
that most of the EO derivatives producers in Asia are ithin a f k It of ice fl ;
trying to concentrate on EO derivatives business other within a few weeks) as a result of any price fluctuation.
ying Consequently, the existence of a sales contract does not
than MEG due to very depressed glycol markets, thus . .

. 3 mean that sale prices are set for a longer period and are
bringing more ethanolamines onto the market. Indeed, - ;
D ) as a result stable. Unit prices are very much driven by
due to very weak MEG prices in 2008, those Asian .
i world market prices.
producers that can produce MEG and ethanolamines
chose to favour ethanolamine production to improve
their overall profitability (!). This likely tightens the etha-
nolamine market in Asia, which in 2008 represented
18 % (%) of total US exports. Based on information
from the beginning of the current economic crisis,
there were some predictions that substantial shortages
in Asia would still exist in the very short term (*) but (43) Industrial users in the USA and in the Union usually
all these are expected to be overtaken in the medium obtain similar conditions on both markets as they are
term account taken of the substantial increase of ethano- often multinational companies that negotiate their
lamine capacity in Asia as explained under recital 27. sourcing on a worldwide basis and select suppliers that
are capable of delivering on a similar scale. Sales to
traders and distributors by the two cooperating
exporting producers represent only between 10 % and
20 % of the volumes sold on the US domestic market
(40)  Post RIP available information confirms that due to the and between 25 % and 35 % of sales on the Union

very weak MEG prices producers that produce both MEG
and ethanolamines will favour ethanolamine production
in order to improve their overall profitability. With
respect to the evolution of MEG capacities in the
world, information (*) suggests that MEG capacities
have increased by approximately 19 % during the
period considered. Apart from Asia, this was especially
attributed to increases in the Middle East countries (Iran,
Kuwait and Saudi Arabia), where expansions of MEG will
continue up to 2015. In Mexico a 40 000 tonnes
capacity increase for ethanolamine production took
place during the period considered while available
information suggests that a switch from MEG production
to ethanolamine production should be expected. This
situation confirms that the world market is facing a
serious oversupply problem in MEG production and
explains why world MEG prices are falling.

(") Tecnon OrbiChem publication, 17 December 2008.

(3) PCI, April 2009 issue.

(%) Based on consumption and expansion plans data of SRI publication,
January 2009.

() PCI, April 2009 issue; Tecnon OrbiChem publication, 17 December
2008 and 17 March 2009.

market. According to verified data, the US domestic
prices to traders were on average 7 % lower than the
Union prices and US sales prices to domestic industrial
users were on average approximately 30 % lower than to
the Union users. These data confirm that during the RIP
there was a comparatively significant difference between
the two markets with the Union market prices being
higher than the US prices. Therefore, account taken of
the saturation in the other US export markets and the
level of prices in the EU, the termination of measures
would constitute a significant incentive to increase
exports to the EU should such price difference continue
in the near future.

In this respect it is noted that, as it is explained under
recital 48, relevant post RIP data suggest that, due to the
world economic crisis, US prices surpassed Union prices
in the post RIP period.
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On the basis of the data relating to the RIP and given the
not insignificant price difference between US and EU
prices for industrial users, which constitute the majority
of customers, the termination of the measures would
constitute a significant incentive to shift US sales to the
EU. In any event, this picture has changed post RIP and
for most product types US exports would only be
competitively priced if they are made at dumped levels
(see recital 48).

Relationship between the US export prices to third countries
and to the Union

The investigation showed that the main export markets
for the USA during the RIP were Canada, Mexico, Brazil
and the Union. With respect to sales prices, US export
prices to third countries are generally higher than on the
US domestic market and the US export prices to the EU
are generally higher than the ones to the rest of the
world. Although the above could partially be attributed
to the lower export volumes (i.e. lower volumes typically
result in higher prices), it also confirms the importance
of the export markets for US producers who could
always expect higher prices and thus consider these
markets as very attractive in case problems such as
oversupply/overcapacity or erosion of demand arise in
the US domestic market.

Overall ethanolamine pricing deteriorated towards the
end of 2008 from an all time high in the third quarter
and the beginning of the fourth quarter of 2008.
Subsequently, prices weakened due to weak demand
and much lower ethylene costs (!). That this erosion of
prices occurred also in traditional US export markets
such as Canada, Mexico or Brazil is also evident (?)
thus pointing out that post RIP prices in traditional US
export markets are lower than in the EU.

To conclude, for both cooperating exporting producers,
the US market in principle remains the most important
sales market. The Union and Canada (the latter with no
ethanolamine production) absorb most US exports of the
product concerned, followed by Brazil and Mexico.
Approximately 20 % of US production was exported
during the RIP with price levels that were generally
higher than those charged in the domestic US market.
Thus, during the RIP sales to the Union and to the rest of
the world played an important role in the overall use and
profitability of production capacities installed. While
prices have changed significantly subsequent to the RIP,
there is no doubt as to the continued importance of
export markets for profitability and capacity utilisation.
There is nothing to suggest that all the above does not
apply to the non-cooperating US producers.

(") PCI, April 2009 issue.
(*) Tecnon OrbiChem publication, 17 March and 14 August 2009.

Effect of the current economic crisis

One element that is expected to play a crucial role in the
development of worldwide capacity and demand in the
near future is the impact of the recent world economic
crisis. DOW Chemical has claimed that the crisis will not
have a significant impact on the ethanolamine business,
that the current crisis is bottoming out and prices are
expected to pick up again during the second half of
2009. The Union industry on the other hand claimed
that demand has fallen by 30 %, their sales prices have
fallen sharply and this decrease was higher than the
decrease in price of the relevant raw material used for
the production of ethanolamines, namely EO and
ammonia.

DOW Chemical's claims were not found to be
convincing. Historically, demand for certain end-use
sectors of the product concerned, like personal care
products, was negatively affected by economic
downturns. As it was already stated, the impact that
the wood treatment legislation in the USA had on US
demand is expected to phase out soon while the well-
known weakness of the construction and car sector both
in Europe and in the USA does not seem to help either
the cement sector or the automotive fluids demand for
the product concerned at least in the foreseeable future.
In addition, textile applications in the USA have also
observed a downwards trend over the time and then a
levelling off in 2007. All in all, Dow Chemical’s claims
regarding the economic crisis and the future development
in prices were not confirmed by any available public
information submitted during the present investigation.
The available information from leading specialised
journals confirmed the Union industry’s representation
that demand was significantly down, in some sectors
even by 40 %.

Available post RIP data suggest that dumping has
increased compared to the situation prevailing during
the RIP. As stated above, during the RIP there was a
comparatively significant difference between the EU and
US markets with EU prices often higher than US prices.
Thus, dumping was found for two US exporters but not
for the third one. Towards the end of the RIP and in
October 2008 there was clearly an overheating of the
market. In particular, US prices increased significantly
and overtook the EU prices in two out of the three
product types (MEA and DEA which constituted 41 %
of the US exports) while the difference with TEA was
significantly reduced. Even though prices have decreased
significantly since October 2008, the most recent
available data suggest that prices in the USA are still
higher than those in Europe, especially the prices of
MEA and DEA. In other words, any exports from the
US to Europe will have to enter at dumped prices if
they are to compete with European products on the
basis of price.
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Conclusion on the likelihood of a continuation or recurrence of
dumping

It is recalled that dumping during the RIP was found to
exist for one of the two cooperating exporting producers,
however at a lower level than in the previous review
investigation. There was also dumping with regard to
the exporting producers that were, however, not coop-
erating.

Compared to the previous review investigation, the
market share of US imports decreased from 16,7 % to
14 %. There is still significant spare capacity in the USA,
at around approximately 60 000 tonnes, although at a
reduced level compared to the previous review. It should
be noted that the low utilisation rate during the RIP was
a consequence of temporary events, and that the use of
an estimated 29 % of US installed capacity could not be
investigated due to a lack of cooperation. At the same
time demand on the US market is expected to grow at a
slightly lower pace than in the Union and excess capacity
in the USA is expected to be absorbed at the earliest by
2013. Furthermore, US producers have an incentive to
increase their sales to the Union market, should measures
be repealed, since in a number of instances prices in the
Union were found to be higher than prices charged either
in the domestic USA market or in any other export
market served by the US producers during the RIP. The
aforementioned points show that there is an incentive for
US companies to increase their presence in the Union
market. This would lead to an oversupply and the
ensuing downwards spiral of prices, i.e. an even higher
volume of dumped imports than during the RIP. The
likelihood of continuedfincreased dumped imports
based on RIP data is further exacerbated if post RIP
developments are taken into account. Following the RIP
and as a result of the world economic crisis, US prices
surpassed EU prices for a significant part of the product
concerned while price levels in the rest of the world are
generally lower. The post RIP development clearly entails
that if US producers were to compete with the Union
industry their products would have to enter at dumped
prices at an even larger scale than during the RIP.

To conclude, there is a likelihood of continuation of
dumping and a risk of an increase of the volume of
imports possibly exerting a downward pressure on
prices in the Union, at least in the period leading to
2013, if measures were repealed.

D. DEHINITION OF THE UNION INDUSTRY

The complaint was lodged on behalf of four known EU
ethanolamine producers, representing a major proportion

(54)

(55)

(56)

of the total known Union production of the like product,
i.e. in this case more than 95 %.

The four applicant Union producers fully cooperated in
the investigation. Another Union company, LUKOIL
Neftochim Bourgas AD, supported the complaint as
Union producer but did not reply to the questionnaire
and did not provide any other information or data. The
applicant Union producers have production sites in
France, Germany, Sweden and Belgium.

It should be noted that one Union producer, INEOS
Oxide Ltd, has also product interests in the USA.
During the investigation that particular producer
declared that it considers itself as a committed Union
producer. The company imported during the RIP the
product concerned from its related US producer but
the proportion of imports in relation to its Union
production is less than 10 %. Furthermore, according to
the available information, this producer has plans to
expand capacity in the Union by the end of 2010. In
line with the above, that company can be considered as a
genuine Union producer since its imports are not the
core part of its business activity. Therefore, it is not
considered appropriate to exclude this producer from
the definition of the Union industry in line with
Article 4(1)(a) of the basic Regulation.

On this basis the four Union producers are BASF SE/AG,
INEOS Oxide Ltd, Sasol Germany GmbH and Akzo
Nobel Functional Chemicals AB and they constitute the
Union industry within the meaning of Article 4(1) and
Article 5(4) of the basic Regulation. They will hereinafter
be referred to as the ‘Union industry'.

The investigation showed that, like in the previous review
investigation, part of the production of ethanolamines in
the Union is intended for internal, or captive, use. Three
of the four companies belonging to the Union industry
produce for captive use. The investigation confirmed that
the Union industry does not purchase the product
concerned for captive use from independent parties,
either inside or outside the Union, and that captive
production is used for the production of other down-
stream products. Ethanolamines for captive use are
therefore not considered to be in competition with etha-
nolamines available on the Union market (the free
market’).
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E. SITUATION ON THE UNION MARKET
1. Union consumption

Union consumption was based on the combination of the volume of the Union producers’ own
production destined for free sale on the Union market and for captive use by these producers and the
volumes of imports from third countries into the Union market minus exports of the Union
producers. Estimations for the non-cooperating producer, which represents a very small part of
Union production, were also added.

On this basis, the Union consumption developed as follows:

Consumption 2005 2006 2007 RIP
(in tonnes)

Total 439521 438 872 479 361 475269
Index 100 100 109 108
Captive 248 994 246 857 243 995 206 982
Index 100 99 98 83
Free Market 190 505 192 010 235 461 268 386
Index 100 101 124 141

Source: Questionnaire replies and Eurostat

Free market consumption increased by 41 % over the period considered with the most significant
part of the increase taking place between 2007 and RIP. Concerning the captive market, consumption
decreased by 17 %.

2. Imports from the USA
Volume, price and market share of dumped imports from the country concerned

The volume of imports of the product concerned into the Union from the USA decreased by 16 %
over the period considered. Nevertheless, a slight increase of imports has been observed from 2007
to the RIP. In sum the US producers did not increase their exports to the EU because of (i) oper-
ational problems (the material impact of hurricanes upon US production and exports) and the
consequent need to satisfy the US domestic market and (ii) the tightening of the global supply/
demand instrumented by production failures in other parts of the world and enhanced business
opportunities to shift raw material used for ethanolamines to the production of MEG. Furthermore,
during the period considered one US producer almost halted its exports to the EU thus contributing
to the observed decrease. It should be also noted that considerable part of imports from the USA
during the RIP were not dumped.

mports 2005 2006 2007 RIP
(in tonnes)
Product concerned 44912 39 641 35892 37 583
Index 100 88 80 84

Source: Questionnaire replies and Eurostat
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The average import price increased steadily throughout the period considered. Overall, the average
import price from the USA was always lower than the average prices of the Union industry.

Average import price per tonne
(in EUR) 2005 2006 2007 RIP
Product concerned 825 974 1000 1114
Index 100 118 121 135

Source: Questionnaire replies and Eurostat

The market share of imports from the USA decreased by 9,6 percentage points during the period

considered. This again is attributed to the problems outlined above in recital 60.

US market share 2005 2006 2007 RIP
Product concerned 23,6 % 20,6 % 152 % 14 %
Index 100 88 65 59

Source: Questionnaire replies and Eurostat

Undercutting

For the purpose of analysing price undercutting, the import prices of the two cooperating exporting
producers charged to independent customers were compared to the Union industry prices, on the
basis of weighted averages for comparable product types during the RIP. The Union industry prices
were adjusted to an ex-works level, and compared to CIF Union frontier import prices that included
all types of customs duties. This price comparison was made for transactions at the same level of
trade, duly adjusted where necessary, and after deduction of rebates and discounts.

On the basis of the above methodology no price undercutting of the Union industry sales prices was
found.

3. Imports from other third countries

Imports from other third countries increased steadily during the period considered with their peak
being 2007 and showed a decreasing tendency between 2007 and the RIP. Nevertheless, during the
period considered, they always remained significantly below those of the USA. The main other
exporting countries are Russia, Mexico, Iran and Taiwan. Apart from Russia, that has a steady
increase of exports, all the remaining countries present an incoherent evolution of exports with
increases and decreases of quantities from year to year.

Imports from other countries 2005 2006 2007 RIP
Tonnes 7 862 16 021 23086 19 644
Index 100 204 294 250
Market Share 41% 8,3 % 9,8 % 7,3 %
Index 100 202 238 177
Import price EUR/tonne 1215 1177 1402 1459
Index 100 97 115 120

Source: Eurostat
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4. Economic situation of the Union industry

It is recalled that the industry also produces for captive use. The following indicators have been
established on the basis of both free market sales and captive use: stocks, production, capacity,
capacity utilisation, investment, return on investment, cash flow, ability to raise capital, employment,
productivity and wages. The remaining indicators, notably sales and profit, refer to free market sales.
Given the development of the captive market, i.e. that captive consumption is broadly in line with the
development of sales of the free market, the findings concerning the captive market can be extra-
polated.

Production, capacity and capacity utilisation

During the period considered, the Union industry’s production and capacity increased gradually by
13 %. Capacity utilisation of the Union industry remained stable at a high level just below 90 %.
According to the available information, this level of capacity utilisation is close to the maximum level
for the industry concerned. The parallel increase in production and capacity, which stayed in any
event lower than the increasing Union consumption, confirms that the Union industry was able to
profit from the existing measures and to benefit from the increase in demand of the product
concerned (attributed to the growing demand in the various downstream industries using ethano-
lamines).

2005 2006 2007 RIP
Production (tonnes) 375119 371 688 407 744 424526
Index 100 99 109 113
Capacity (tonnes) 424 000 432000 458 000 477 000
Index 100 102 108 113
Capacity utilisation 88 % 86 % 89 % 89 %
Index 100 97 101 101

Source: Questionnaire replies

Stocks

The stocks of the Union industry also increased in line with the overall increase in Union
consumption. In any event, this is not considered as a very meaningful indicator because ethano-
lamine production is customer-specific and mostly based on long term contracts usually concluded
towards the end of the calendar year.

2005 2006 2007 RIP
Stocks (tonnes) 8906 10113 9250 11 097
Index 100 114 104 125

Source: Questionnaire replies
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Sales volume, sales price and market share

Sales of the Union industry increased significantly throughout the period considered (up by 54 %).
Nevertheless, given the parallel important increase in the free market Union consumption, the
increase in market share of the Union industry was relatively modest (increased by 6,4 percentage
points) during the period considered. These trends confirm that the Union industry was in position to
benefit from the measures in place. The average unit price of the Union industry’s own production
increased by 31 % in the period considered. This situation reflects the substantial increase in prices of
raw materials used to manufacture ethanolamines but also an increased profitability, in particular in
the RIP.

The observed increase in Union industry’s sales prices is also in line with the worldwide increase of
prices in the ethanolamine world market. This phenomenon is attributed to a series of extraordinary
and temporary events that took effect during the period considered and in particular from 2007 to
the RIP. On the one hand, costs for raw materials (EO, mainly a petrol-based derivative and
ammonia) have increased significantly during this period. On the other hand, the world market
has seen a significant tightening of the global supply/demand balance during the same period.
This was the result of different factors such as: problems in the US production and exports
caused by hurricanes, production difficulties in Asia, a strong surge in demand for downstream
products (agrochemicals and more precisely glyphosate) that use ethanolamines as raw material,
and problems in the manufacturing of products (in particular MEG) using the same raw materials
as for the production of ethanolamines that led producers manufacturing both MEG and ethano-
lamines to shift temporarily to the former.

Sales in fthe Union of the like‘product in 2005 2006 2007 RIP
ree market consumption

Volume (tonnes) 132 003 130575 169 403 203 090
Index 100 99 128 154
Average sales price (EUR[tonne) 1044 1141 1189 1366
Index 100 109 114 131
Market share 69 % 68 % 72,9 % 76,6 %
Index 100 98 106 111

Source: Questionnaire replies

Profitability

Over the period considered the Union industry enhanced significantly its profitability. This
improvement is to be seen in the context of: worldwide increase in ethanolamine prices, the
decision of one US producer to almost halt its exports to the EU, which contributed to the
decrease of imports from the USA, and an increasing demand of ethanolamines both in the
Union and worldwide. The latter had as consequence an increase in sales volumes as well as an
increase in sales price levels that were, by the end of the RIP, more prominent than the corre-
sponding increases in the cost of production.

2005 2006 2007 RIP
Profitability Union industry 10,1 % 16 % 15,8 % 21,9 %
Index 100 159 157 217

Source: Questionnaire replies
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Investment, return on investment, cash flow and the ability to raise capital

The level of investments shows a non-linear evolution during the period considered. The investments
were, on the one hand, necessary for the maintenance of their manufacturing sites plans and, on the
other hand, for moderate capacity additions in order to take advantage of the increase in
consumption and to satisfy export needs. The return on investment, expressed in terms of net
profits of the Union industry and the net book value of its investments, shows a significant
improving trend in the period considered. The Union industry’s cash flow also shows a substantial
improvement in the period considered.

2005 2006 2007 RIP
Investments (EUR) 980 213 6396 684 1505707 2454173
Index 100 654 154 250
Return on net assets 45 % 54 % 55% 87 %
Index 100 121 123 195
Cash flow (EUR) 22 831675 34 807 468 36 971 471 55859958
Index 100 152 162 245

Source: Questionnaire replies

Employment, productivity and wages

The Union industry’s number of employees involved in the production of the like product increased
modestly during the period considered. The Union industry was able to control the evolution of the
average labour cost per employee during the period considered. Productivity, expressed in terms of
output per worker, slightly improved in the same period. The evolution in labour costs and produc-
tivity had a positive impact in keeping firm control over the production cost and helped the
improvement of profit results.

2005 2006 2007 RIP
Employment 100 104 104 110
Index 100 103 104 110
Productivity (in tonnes per worker) 3749 3591 3916 3858
Index 100 96 104 103
Average labour cost per worker (in 2389 2629 2 449 2262
EUR)
Index 100 110 103 95

Source: Questionnaire replies

Magnitude of dumping

Dumping continued during the RIP, even if at levels lower than established in the previous review
investigation.
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Recovery from past dumping

As demonstrated above, the Union industry has had the chance to recover from past dumping in
particular in terms of profitability, sales and market share.

The Union industry’s export volumes to third countries increased by 21 % during the period
considered. This significant amelioration started from 2007 and continued up to the RIP and was
mainly attributed to the surge in demand for ethanolamines in the Asian markets due to production
difficulties that occurred in these particular markets during the same period. Export sales prices have
followed a similar pattern as Union prices. This situation is again attributed to the fact that the period
between 2007 and the RIP has been characterised by a significant tightening of the global supply/
demand balance.

2005 2006 2007 RIP
Union industry’s export volume (in 18 308 14 055 22 746 22228
tonnes)
Index 100 77 124 121
Export sales price 1223 1293 1241 1689
Index 100 106 101 138

Source: Questionnaire replies

5. Conclusion on the situation on the Union market

The volume of ethanolamines consumed on the Union market expanded by 41 % while imports from
the USA declined by 16 % over the period considered. At the same time, the Union industry
increased its sales volume and its corresponding market share.

The economic situation of the Union industry improved during the period considered. The relevant
injury indicators describe a good state of play in terms of business performance. The Union industry
was working at high capacity, achieving significant profit margins, maintaining a stable cash flow,
increasing investments and keeping labour cost under control. Furthermore, the Union industry was
able to benefit from a series of exceptional events that took effect during the period between 2007
and the RIP that brought prices up and influenced positively its business performance.

To conclude, in view of the positive development of the indicators pertaining to the Union industry,
it could not be established that material injury has continued. Therefore, it was examined whether
there is a likelihood of recurrence of injury should measures be allowed to expire.

F. LIKELIHOOD OF A RECURRENCE OF INJURY

Summary of the analysis of the likelihood of the continuation of dumping and the recurrence of injurious
dumping

It is recalled that continuation of dumping during the RIP was established for two US exporting
producers. One of the two dumping exporters did not cooperate. In view of the fact that it is subject
to the highest anti-dumping measures while at the same time being a major producer in the US
market, it would have the highest incentive to return to the Union market, if measures were
terminated.
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Likelihood analysis in relation to the facts established for the
RIP

As set out in more detail in section C, the investigation
has established a number of factors which point to the
likelihood of a substantial increase of dumped imports
from the USA if measures were to be repealed. These
factors are notably:

— US producers’ spare capacity of 60 000 tonnes,
which is not expected to be absorbed in the near
future;

— expected  self-sufficiency of traditional US export
markets, thus forcing US producers to shift exports
to the Union. This is notably true for the export
markets in Latin America and Asia (!). It is recalled
that the Asian markets play an important role in the
US producers’ ability to dispose their surpluses of
ethanolamines;

— Chinese anti-dumping duties imposed on two out of
three product types against a number of countries,
including the USA;

— pressure of increased production due to a shift from
MEG to ethanolamine production. Overcapacity and
low prices in the MEG business will push producers
to favour ethanolamine rather than MEG production,
thus creating new ethanolamine capacities and
putting pressure on prices;

— the development of ethanolamine demand in the
USA is projected to be lower than in other parts of
the world, including the Union;

— the average growth rate in demand in the Union is
expected to be higher than the one in the USA thus
providing a further incentive to the US exporting
producers to target their exports to the Union;

— the available information concerning one non-coop-
erating US producer points to the conclusion that
even companies that did not cooperate with the
investigation and have minimised their exports to
the Union are still very much interested in staying
in the EU market and enhancing their export
activities.

Account taken of the above, the US producers will have
to find additional clients and the most feasible option for
them would be to resort to the Union market.

(") Tecnon OrbiChem publication, 17 March 2009.

(83)
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During the RIP, the Union industry was doing well. The
reason for this can be found in the strong demand for
the product concerned that exceeded the offer. Never-
theless, any increase in imports of the already dumped
ethanolamines originating in the USA would put
considerable pressure on the Union industry and
undermine its performance.

It is also noted that ethalonamines are a commodity, i.e.
the various product types are produced to certain
technical standards and products from one source can
easily be substituted by products from another source.
Thus, in a market characterised by oversupply,
competition will mainly be on the basis of price.

Against this backdrop, the combination of factors
described above can relatively quickly put in danger the
strong demand in ethanolamines and lead to a situation
of oversupply in the Union market. An increase of
dumped imports would exercise a downward pressure
on the sales price level and would, in turn, negatively
affect the Union industry’s performance-related indictors,
notably profitability. In case increased dumping were to
occur, price undercutting would be established.

Effect of the current economic crisis

The likelihood of a recurrence of injury as described in
the previous section is exacerbated by the fact that the
ethalonamine market has changed following the
economic crisis that came to the fore in autumn 2008.
Many key parameters have changed considerably, both as
far as exports and the situation of the Union industry are
concerned. As explained above, available information
suggests that there is a strong build-up of dumped
imports post RIP due to the fact that US price levels
for two product types are above European price levels
while the price differential for the third type is quickly
vanishing. In this line, Eurostat data show that during the
second quarter of 2009 imports from the USA (ie.
15 052 tonnes) arrived into the Union 20 % cheaper
than during the RIP.

Without any measures, these increased dumped imports
would confront a Union industry that is considerably
weakened. Indeed, public available information collected
in the course of the investigation point to reduced
demand, sales and economies of scale, idle production
capacity, decreasing financial performance, etc (). Due to
the current economic crisis, the Union ethanolamine
market faced weak demand. Union industry producers
were therefore forced to reduce their outputs.

() Tecnon OrbiChem publication, 14 August 2009; ICIS publication,

15 April and 19 April 2009; PCI, November 2008 to July 2009
issues.
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sation level of 70 %, i.e. much lower than the RIP period
level of almost full capacity. Furthermore, the volume of
sales of the Union industry has fallen by approximately
30 % while at the same time sales prices have fallen post
RIP by 35-40 %. At the same time the post RIP evolution
of cost of production and profitability reveals that there
seems to be a serious imbalance between raw material
cost and ethanolamine prices thus further undermining
the financial performance of the Union industry. Indeed,
the cost of the two main raw materials used in ethano-
lamine production (ethylene and ammonia) has decreased
over the post RIP period by materially less than the fall
in ethanolamine prices. This has led to a serious loss in
the profit margins of the Union industry which is
currently observing either losses or single digit profit
margins.

In other words, the Union industry is no longer in a
seemingly robust situation, but in a situation where
pressure from dumped imports will more than likely
set into motion a dangerous downward spiral which
will by far exceed the one found likely on the basis of
the RIP data.

The above economic situation has reduced the Union
industry’s business options. On the one hand, the
Union industry would not be in a position to expand
its customer base in the EU account taken of the fact that
no indication exists that its main competitors in the
Union market (i.e. the US producers) have stopped
exporting to the EU. On the other hand, it also seems
not possible to ease pressure on the Union industry by
output increases in captive use as no indication exists
that the economic prospects of downstream products
(like ethyleneamines, herbicides and catalysts) could
outweigh the pressure on the ethanolamine market.

Conclusion on the likelihood of recurrence of injury

In the case measures were repealed, there is strong like-
lihood of a significant increase of dumped US imports to
the Union that could only lead to a recurrence of injury.
US producers are loosing traditional markets while the
MEG oversupply would lead to an increase in the etha-
nolamine production that would have to be sold in other
markets than the US. Moreover, the economic crisis has
affected the Union industry which is facing pressure from
the existing US dumped imports without having any
viable alternative solution to address injurious dumping
other than via the continuation of anti-dumping duties.
No indication was found that would lead to the
conclusion that this situation will not be exacerbated,
should measures be allowed to expiry.

92)

(94)

1. Preliminary remark

In accordance with Article 21 of the basic Regulation, it
was examined whether maintaining the anti-dumping
measures currently in force would be against the
interest of the Union as a whole. The determination of
Union interest was based on an appreciation of all the
various interests involved, ie. those of the Union
industry, importers, traders, wholesalers and industrial
users of the product concerned.

It should be recalled that, in the previous investigations,
the imposition of measures was not considered to be
against the Union interest. Furthermore, the present
investigation is an expiry review, thus analysing a
situation in which anti-dumping measures are in place.

On this basis it was examined whether, despite the
conclusion on the likelihood of a continuation of
dumping and likelihood of recurrence of injury,
compelling reasons exist which would lead to the
conclusion, in this particular case, that it is not in the
Union interest to maintain measures.

2. Interest of the Union industry

It is recalled that dumping during the RIP was still
present and that there exists a likelihood of continuation
of dumping of the product concerned originating in the
USA and of recurrence of injury to the Union industry.

The Union industry has proven to be a viable and
competitive industry, confirmed by the positive devel-
opment of most economic indicators. The previously
imposed anti-dumping measures contributed to restore
profitability and allowed for a sufficient return on
investment. This could benefit new investments in
2010. Therefore, it is in the interest of the Union
industry to maintain measures against dumped imports
from the USA.

3. Interest of importers and traders/wholesalers

Given the lack of cooperation of any trader and
wholesaler, it was concluded that the absence or
continuation of measures does not affect these parties
to a great extent. Moreover, the investigation did not
show the existence of any unrelated importers since all
imports into the Union of the product concerned orig-
inating in the USA are made via importers related to the
US exporting producers.
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(98)  The continuation of the measures will not change the amounts of TEA from the Union industry, the final

(100)

(101)

(102)

current situation of the related importers, who were
found to have realised profits during the RIP at
margins in line with market conditions. In any event,
at least in a case like the one at hand, the interests of
related importers form an integral part of the interests of
the exporting producers since the latter can determine
the policy of the related importers. It is recalled that
the interests of exporting producers are not part of the
Union interest analysis.

4. Interest of industrial users

Based on the fact that the continuation of the measures
would represent a third renewal of anti-dumping
measures, particular attention was paid to the interest
of the industrial users.

Only one user belonging to the esterquat business for
fabric softeners came forward in this investigation.
Esterquats are produced on the basis of TEA and are
used as fabric softeners commercialised by companies
such as Unilever, Henkel, Colgate Palmolive, Procter &
Gamble and Benckiser/Reckitt. The industrial user in
question procured during the RIP ethanolamines from
both the US and the Union industry. The imports from
this industrial user represented a small share of the total
US imports (ranging between 15% and 25% - the
precise figure cannot be disclosed for reasons of confi-
dentiality).

The sole cooperating industrial user argued that Union
users are suffering from the anti-dumping measures
because they depend on ethanolamine imports as an
additional source to cover their EU demand. It also
claimed that Union users operate in highly competitive
and price sensitive markets with pressure from the down-
stream producers. They also have to buy raw materials at
the lowest price possible in order to minimise costs.
Thus, according to this industrial user, any increase of
the ethanolamine price is putting its business activities in
danger and undermines its profitability. Therefore, this
party concluded that the continuation of measures is
not in the Union interest since the aforesaid situation
would be alleviated if the anti-dumping measures were
allowed to lapse.

It was found that, during the RIP, TEA represented an
important part (ranging between 20 % to 30 %) of the
total cost of production of esterquats for the sole coop-
erating industrial user. It is clear that the elimination of
the anti-dumping measures would, at least in the short
term, alleviate the burden placed on this company by the
cost of TEA as raw material. Nevertheless, account taken
of the fact that this company is procuring very significant

(103)

(104)

impact of any change in the anti-dumping measures is
not expected to be significant for this particular industrial
user. In this respect the Commission examined the
impact of the current anti-dumping measures on the
company’s turnover as regards the esterquat business
using the US imported ethanolamines. Available data
suggest that the overall impact of the anti-dumping
duty is moderate (ranging between 1% and 5%,
precise figure cannot be disclosed for reasons of confi-
dentiality) on the relevant company’s turnover. This
explains why the company was able to continue its
business activities in this sector despite a significant
increase in ethalonamine prices up to the RIP and
despite the existence of anti-dumping measures. It
should also be noted that esterquats represent only a
relatively moderate part of the total activities of this
industrial user.

The post RIP evolution of TEA prices and their impact to
the cost of production of the sole cooperating industrial
user was also examined. In this respect it is recalled that
prices of ethanolamines have decreased significantly
following the RIP. Given the observed price evolution
of TEA and the cost structure of the esterquats
business, it is considered that the incidence of TEA in
the full cost of the finished product has decreased post
RIP. On the basis of the available data it appears that, for
this particular industrial user, the reduction in the TEA
prices could lead to a reduction of TEA cost in the range
of 20 % to 25 %. The corresponding effect in the full cost
of production of the finished goods would be a reduction
in the range of 15 % to 20 %.

The impact of any continuation of the anti-dumping
measures on the sole cooperating industrial user was
also analyzed by examining its past economic
performance, in particular with relation to its profitability
and sales. With respect to profitability it was found that,
during the period considered, despite the measures in
force, the sole cooperating industrial user achieved
marginal profitability for products incorporating ethano-
lamines. With respect to sales it was found that the sole
cooperating industrial user significantly increased its
export sales for products incorporating ethanolamines
while its Union sales slightly decreased. The aforesaid
trends applied equally to products produced with etha-
nolamines originating in the USA or originating in the
EU. This situation highlights the fact that the existence of
anti-dumping measures did not have any impact to the
company’s decision making process with respect to sales,
thus confirming that the company was able to continue
performing  successfully ~ without any significant
noticeable problems in its sales and profitability. No
compelling fact was found to point out that the
aforesaid situation would change if anti-dumping
measures were prolonged.
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(105) Finally, no compelling evidence could be found to H. ANTI-DUMPING MEASURES

(106)

(107)

(108)

(109)

(110)

111)

substantiate the claim that the tight market for industrial
users is directly attributable to shortages in the supply of
ethanolamines from the Union industry.

In summary, during the RIP, the effect of the anti-
dumping duty on the cooperating industrial user’s cost
of production of the finished products is rather limited
and the abolition of the anti-dumping measures would
only have provided a marginal alleviation. Furthermore,
the post RIP situation with respect to TEA prices already
has a positive impact to the company’s cost structure.
Therefore, it was decided that a continuation of the
measures would not significantly affect the sole coop-
erating industrial user. Account taken of the fact that
no other user cooperated with the investigation and no
further relevant information was submitted by any party
on this particular matter, it is conduced that the aforesaid
analysis should equally apply to all industrial users that
might be concerned by the ethanolamine market.

5. Conclusion on Union interest

The investigation has shown that the existing anti-
dumping measures have contributed to the recovery of
the Union industry. The Union industry would benefit
from a continuation of the measures by upholding
current profitable price levels, allowing for additional
investment. If measures were allowed to lapse, this
would endanger this recovery process, as described in
detail under section F. Therefore, the continuation of
measures is in the interest of the Union industry.

Unrelated importers do not seem to exist and unrelated
traders/wholesalers did not come forward. All imports
originating in the USA are made via related traders,
who, while measures were in place, were found to have
obtained profit margins during the RIP that were in line
with normal market rates.

Furthermore, in the past, the existing measures appear
not to have had any significant negative effect on the
economic situation of the users. On the basis of the
information collected during the current investigation,
any price increase, if at all, resulting from the imposition
of anti-dumping measures, does not appear to be dispro-
portionate when compared to the benefit of the Union
industry achieved by the removal of the trade distortion
caused by the dumped imports.

Regarding the Union interest, it is therefore concluded
that there are no compelling reasons not to continue
imposing the anti-dumping measures currently in force
against imports of ethanolamines originating in the USA.

It is therefore considered appropriate to maintain the
current anti-dumping measures against imports of etha-
nolamines originating in the USA.

(112)

(113)

(114)

(115)

(116)

117)

All parties were informed of the essential facts and
considerations on the basis of which it was intended to
recommend that the existing measures be maintained.
They were also granted a period to submit comments
and claims subsequent to disclosure. Relevant represen-
tations submitted were analysed but have not led to the
alteration of the essential facts and considerations on the
basis of which it was decided to maintain the current
anti-dumping measures.

The investigation showed that there was a likelihood of
continuation of dumping (including a likely increase of
the volume of dumped exports) as well as a likelihood of
recurrence of injury.

Even taking into account that one of the two cooperating
exporting producers was not dumping and (therefore)
assuming for the future that its part of imports from
the USA will not be dumped, nevertheless the conditions
for continuing duties on the basis of 11(2) are complied
with.

It follows from the above that, as provided for by
Article 11(2) of the basic Regulation, the anti-dumping
measures applicable to imports of ethanolamines orig-
inating in the USA imposed by Regulation (EC) No
1583/2006 should be maintained.

It is further considered that measures should be main-
tained for an additional period of two years only. This is
based on a number of reasons such as: the existence a
likelihood of recurrence of injurious dumping based on
the facts that (i) dumping by US exporting producers has
continued, notwithstanding the measures in force, and (ii)
an expectation of increased imports into the Union due
to the existing excess production capacity of 60 000
tonnes in the USA and the lack of corresponding
domestic demand capable of absorbing this excess
capacity in the USA. Additionally, one of the non-coop-
erating US producers is currently subject to the highest
anti-dumping duty and therefore has the highest
incentive to return to the Union market in case the
measures lapse. It also has the necessary distribution
network at its disposal because it sells other chemical
products in the Union market and has given indications
that it considers the EU as an important export market.

Moreover, US excess capacity is expected to disappear
gradually towards 2013 and there are capacity
expansions plans in the Union by the end of 2010.
The latter considerations, combined with the uncertainty
of the impact of the current world economic crisis on the
ethanolamine market (both at worldwide level but even
more importantly at Union level), warrant the limitation
of the maintenance of the measures to two years,
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HAS ADOPTED THIS REGULATION:

Article 1

1. A definitive anti-dumping duty is hereby imposed on imports of ethanolamines currently falling
within CN codes ex 2922 11 00 (monoethanolamine) (TARIC code 2922 11 00 10), ex 2922 12 00 (dietha-
nolamine) (TARIC code 2922 12 00 10) and 2922 13 10 (triethanolamine), originating in the United States
of America.

2. The rate of the definitive anti-dumping duty applicable to the products described in paragraph 1 and
manufactured by the companies below shall be as follows:

Anti-dumping duty

(EUR per tonne) TARIC additional code

Company

The Dow Chemical 59,25 Al15
Corporation

2030 Dow Center
Midland, Michigan 48674
USA

INEOS Americas LLC 69,40 Al145
7770 Rangeline Road
Theodore, Alabama 36582
USA

Huntsman Chemical 111,25 All6
Corporation

3040 Post Oak Boulevard
PO Box 27707

Houston, Texas 77056

All other companies 111,25 A999

3. Unless otherwise specified, the provisions in force concerning customs duties shall apply.

4. In cases where goods have been damaged before entry into free circulation and, therefore, the price
actually paid or payable is apportioned for the determination of the customs value pursuant to Article 145
of Commission Regulation (EEC) No 2454/93 (), the amount of the antidumping duty, calculated on the
basis of the amounts set above, shall be reduced by a percentage which corresponds to the apportioning of
the price actually paid or payable.

Article 2

This Regulation shall enter into force on the day following its publication in the Official Journal of the
European Union and shall be in force for a period of two years.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 19 January 2010.

For the Council
The President
E. SALGADO

() OJ L 253, 11.10.1993, p. 1.
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COMMISSION REGULATION (EU) No 55/2010
of 21 January 2010

establishing a prohibition of fishing for whiting in ICES zone IV and EC waters of Ila by vessels
flying the flag of Belgium

THE EUROPEAN COMMISSION,

Having regard to the Treaty on European Union and to the
Treaty on the Functioning of the European Union,

Having regard to Council Regulation (EC) No 2371/2002 of
20 December 2002 on the conservation and sustainable exploi-
tation of fisheries resources under the Common Fisheries
Policy ('), and in particular Article 26(4) thereof,

Having regard to Council Regulation (EEC) No 2847/93 of
12 October 1993 establishing a control system applicable to
common fisheries policy (3, and in particular Article 21(3)
thereof,

Whereas:

(1) Council Regulation (EC) No 43/2009 of 16 January 2009
fixing for 2009 the fishing opportunities and associated
conditions for certain fish stocks and groups of fish
stocks applicable in Community waters and for
Community vessels, in waters where catch limitations
are required (°), lays down quotas for 2009.

(2)  According to the information received by the
Commission, catches of the stock referred to in the
Annex to this Regulation by vessels flying the flag of
or registered in the Member State referred to therein
have exhausted the quota allocated for 2009.

(3) It is therefore necessary to prohibit fishing for that stock
and its retention on board, transhipment and landing,

HAS ADOPTED THIS REGULATION:

Article 1
Quota exhaustion

The fishing quota allocated to the Member State referred to in
the Annex to this Regulation for the stock referred to therein
for 2009 shall be deemed to be exhausted from the date set out
in that Annex.

Article 2
Prohibitions

Fishing for the stock referred to in the Annex to this Regulation
by vessels flying the flag of or registered in the Member State
referred to therein shall be prohibited from the date set out in
that Annex. It shall be prohibited to retain on board, tranship
or land such stock caught by those vessels after that date.

Article 3
Entry into force

This Regulation shall enter into force on the day following that
of its publication in the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 21 January 2010.

0J L 358, 31.12.2002, p. 59.
() O] L 261, 20.10.1993, p. 1.
0J L 22, 26.1.2009, p. 1.

For the Commission,
On behalf of the President,

Fokion FOTIADIS

Director-General for Maritime Affairs and Fisheries
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ANNEX
No E2/BE/NS/001
Member State Belgium
Stock WHG/2AC4.
Species WHG — Whiting (Merlangius merlangus)
Zone IV and EC waters of Ila
Date 14 November 2009
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COMMISSION REGULATION (EU) No 56/2010
of 21 January 2010

establishing a prohibition of fishing for skates and rays in ICES zone IV and EC waters of Ila by
vessels flying the flag of the Netherlands

THE EUROPEAN COMMISSION,

Having regard to the Treaty on European Union and to the
Treaty on the Functioning of the European Union,

Having regard to Council Regulation (EC) No 2371/2002 of
20 December 2002 on the conservation and sustainable exploi-
tation of fisheries resources under the Common Fisheries
Policy (!), and in particular Article 26(4) thereof,

Having regard to Council Regulation (EEC) No 2847/93 of
12 October 1993 establishing a control system applicable to
common fisheries policy (3, and in particular Article 21(3)
thereof,

Whereas:

(1) Council Regulation (EC) No 43/2009 of 16 January 2009
fixing for 2009 the fishing opportunities and associated
conditions for certain fish stocks and groups of fish
stocks applicable in Community waters and for
Community vessels, in waters where catch limitations
are required (°), lays down quotas for 2009.

(2)  According to the information received by the
Commission, catches of the stock referred to in the
Annex to this Regulation by vessels flying the flag of
or registered in the Member State referred to therein
have exhausted the quota allocated for 2009,

(3) It is therefore necessary to prohibit fishing for that stock
and its retention on board, transhipment and landing,

HAS ADOPTED THIS REGULATION:

Article 1
Quota exhaustion

The fishing quota allocated to the Member State referred to in
the Annex to this Regulation for the stock referred to therein
for 2009 shall be deemed to be exhausted from the date set out
in that Annex.

Article 2

Prohibitions

Fishing for the stock referred to in the Annex to this Regulation
by vessels flying the flag of or registered in the Member State
referred to therein shall be prohibited from the date set out in
that Annex. It shall be prohibited to retain on board, tranship
or land such stock caught by those vessels after that date.

Article 3

Entry into force

This Regulation shall enter into force on the day following that
of its publication in the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 21 January 2010.

0J L 358, 31.12.2002, p. 59.
() O] L 261, 20.10.1993, p. 1.
0J L 22, 26.1.2009, p. 1.

For the Commission,
On behalf of the President,

Fokion FOTIADIS

Director-General for Maritime Affairs and Fisheries
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ANNEX
No E2/NL/NS/003
Member State The Netherlands
Stock SRX/[2AC4-C
Species Skates and rays (Rajidac)
Zone EC waters of Ila and IV
Date 14 November 2009
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COMMISSION REGULATION (EU) No 57/2010
of 21 January 2010

establishing the standard import values for determining the entry price of certain fruit and
vegetables

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) No 12342007 of
22 October 2007 establishing a common organisation of agri-
cultural markets and on specific provisions for certain agri-
cultural products (Single CMO Regulation) (1),

Having regard to Commission Regulation (EC) No 1580/2007
of 21 December 2007 laying down implementing rules for
Council Regulations (EC) No 2200/96, (EC) No 2201/96 and
(EC) No 1182/2007 in the fruit and vegetable sector (%), and in
particular Article 138(1) thereof,

Whereas:

Regulation (EC) No 1580/2007 lays down, pursuant to the
outcome of the Uruguay Round multilateral trade negotiations,
the criteria whereby the Commission fixes the standard values
for imports from third countries, in respect of the products and
periods stipulated in Annex XV, Part A thereto,

HAS ADOPTED THIS REGULATION:

Article 1

The standard import values referred to in Article 138 of Regu-
lation (EC) No 1580/2007 are fixed in the Annex hereto.

Article 2

This Regulation shall enter into force on 22 January 2010.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 21 January 2010.

() O] L 299, 16.11.2007, p. 1.
() O] L 350, 31.12.2007, p. 1.

For the Commission,
On behalf of the President,

Jean-Luc DEMARTY

Director-General for Agriculture and
Rural Development
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ANNEX
Standard import values for determining the entry price of certain fruit and vegetables

(EUR/100 kg)

CN code Third country code (') Standard import value

0702 00 00 JO 64,0
MA 62,1

TN 116,6

TR 96,8

77 84,9

0707 00 05 EG 1749
JO 101,4

MA 78,1

TR 111,2

77 116,4

0709 90 70 MA 119,2
TR 128,4

77 123,8

0805 10 20 EG 53,1
IL 58,8

MA 52,8

TN 57,1

TR 54,0

77 55,2

0805 20 10 IL 166,5
MA 78,8

77 122,7

0805 20 30, 0805 20 50, 0805 20 70, CN 52,8
0805 20 90 EG 74,4
IL 76,0

M 97,6

MA 93,3

PK 41,0

TR 82,9

77 74,0

0805 50 10 EG 63,3
IL 88,6

TR 74,3

77 75,4

0808 10 80 CA 77,0
CL 60,1

CN 77,3

MK 24,7

us 133,7

77 74,6

0808 20 50 CN 53,6
us 114,9

77 84,3

(") Nomenclature of countries laid down by Commission Regulation (EC) No 1833/2006 (O] L 354, 14.12.2006, p. 19). Code ‘ZZ’ stands
for ‘of other origin’.
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COMMISSION REGULATION (EU) No 58/2010
of 21 January 2010

granting no export refund for skimmed milk powder in the framework of the standing invitation to
tender provided for in Regulation (EC) No 619/2008

THE EUROPEAN COMMUNITIES,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) No 12342007 of
22 October 2007 establishing a common organisation of agri-
cultural markets and on specific provisions for certain agri-
cultural products (Single CMO Regulation) (1), and in particular
Article 164(2), in conjunction with Article 4, thereof,

Whereas:

(1)  Commission Regulation (EC) No 619/2008 of 27 June
2008 opening a standing invitation to tender for export
refunds concerning certain milk products (%) provides for
a standing invitation to tender procedure.

(2)  Pursuant to Article 6 of Commission Regulation (EC)
No 1454/2007 of 10 December 2007 laying down
common rules for establishing a tender procedure for

fixing export refunds for certain agricultural products ()
and following an examination of the tenders submitted
in response to the invitation to tender, it is appropriate
not to grant any refund for the tendering period ending
on 19 January 2010.

(3) The Management Committee for the Common Organi-
sation of Agricultural Markets has not delivered an
opinion within the time limit set by its Chair,

HAS ADOPTED THIS REGULATION:
Article 1

For the standing invitation to tender opened by Regulation (EC)
No 619/2008, for the tendering period ending on 19 January
2010, no export refund shall be granted for the product and
destinations referred to in point (c) of Article 1 and in Article 2
respectively of that Regulation.

Article 2

This Regulation shall enter into force on 22 January 2010.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 21 January 2010.

() O] L 299, 16.11.2007, p. 1.
() O] L 168, 28.6.2008, p. 20.

For the Commission
On behalf of the President,

Jean-Luc DEMARTY

Director-General for Agriculture and
Rural Development

() OJ L 325, 11.12.2007, p. 69.
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COMMISSION REGULATION (EU) No 59/2010
of 21 January 2010

fixing the export refunds on eggs

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) No 1234/2007 of
22 October 2007 establishing a common organisation of agri-
cultural markets and on specific provisions for certain agri-
cultural products ('), and in particular Article 164(2), last
subparagraph, and Article 170 thereof,

Whereas:

(1)  Article 162(1) of Regulation (EC) No 1234/2007
provides that the difference between prices on the
world market for the products referred to in Part XIX
of Annex 1 to that Regulation and prices in the
Community for those products may be covered by an
export refund.

20 In view of the current situation on the market in eggs,
export refunds should be fixed in accordance with the
rules and certain criteria provided for in Articles 162 to
164, 167, 169 and 170 of Regulation (EC) No
1234/2007.

(3)  Article 164(1) of Regulation (EC) No 1234/2007
provides that refunds may vary according to destination,
especially where the world market situation, the specific
requirements of certain markets, or obligations resulting
from agreements concluded in accordance with
Article 300 of the Treaty make this necessary.

(4)  Refunds should be granted only on products which are
authorised to move freely within the Community and

comply with requirements under Regulation (EC) No
852/2004 of the European Parliament and of the
Council of 29 April 2004 on the hygiene of foodstuffs (?)
and of Regulation (EC) No 853/2004 of the European
Parliament and of the Council of 29 April 2004 laying
down specific hygiene rules for food of animal origin (%),
as well as marking requirements under point A of Annex
XIV to Regulation (EC) No 1234/2007.

(5)  The measures provided for in this Regulation are in
accordance with the opinion of the Management
Committee for the Common Organisation of Agricultural
Markets,

HAS ADOPTED THIS REGULATION:

Article 1

1. The products on which the export refunds provided for in
Article 164 of Regulation (EC) No 1234/2007 may be paid,
subject to the conditions laid down in paragraph 2 of this
Article, and the amounts of those refunds are specified in the
Annex to this Regulation.

2. The products on which a refund may be paid under
paragraph 1 shall meet the requirements under Regulations
(EC) Nos 852/2004 and 853/2004 and, in particular, shall be
prepared in an approved establishment and comply with the
marking conditions laid down in Section I of Annex II to
Regulation (EC) No 853/2004 and those defined in point A
of Annex XIV to Regulation (EC) No 1234/2007.

Article 2

This Regulation shall enter into force on 22 January 2010.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 21 January 2010.

() OJ L 299, 16.11.2007, p. 1.

For the Commission,
On behalf of the President,

Jean-Luc DEMARTY

Director-General for Agriculture and
Rural Development

() O] L 139, 30.4.2004, p. 1.
0J

() O] L 139, 30.4.2004, p. 55.
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ANNEX

Export refunds on eggs applicable from 22 January 2010

Product code Destination Unit of measurement Amount of refund
0407 00 11 9000 A02 EUR/100 pcs 0,39
0407 00 19 9000 A02 EUR/100 pcs 0,20
0407 00 30 9000 E09 EUR/100 kg 0,00

E10 EUR/100 kg 20,00

E19 EUR/100 kg 0,00
0408 11 80 9100 A03 EUR/100 kg 84,72
0408 19 81 9100 A03 EUR/100 kg 42,53
0408 19 89 9100 A03 EUR/100 kg 42,53
0408 91 80 9100 A03 EUR/100 kg 53,67
0408 99 80 9100 A03 EUR/100 kg 9,00

NB: The product codes and the ‘A’ series destination codes are set out in Commission Regulation (EEC) No 3846/87 (O] L 366,
24.12.1987, p. 1), as amended.
The other destinations are defined as follows:
E09: Kuwait, Bahrain, Oman, Qatar, the United Arab Emirates, Yemen, Hong Kong SAR, Russia and Turkey.
E10: South Korea, Japan, Malaysia, Thailand, Taiwan and the Philippines.
E19: all destinations except Switzerland and those of E09 and E10.
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COMMISSION REGULATION (EU) No 60/2010
of 21 January 2010

fixing the rates of the refunds applicable to eggs and egg yolks exported in the form of goods not
covered by Annex I to the Treaty

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) No 1234/2007 of
22 October 2007 establishing a common organisation of agri-
cultural market and on specific provisions for certain agri-
cultural products (single CMO Regulation) ('), and in particular
Article 164(2) thereof,

Whereas:

(1)  Article 162(1)b of Regulation (EC) No 1234/2007
provides that the difference between prices in inter-
national trade for the products referred to in
Article 1(1)(s) and listed in Part XIX of Annex 1 to of
that Regulation and prices within the Community may
be covered by an export refund where these goods are
exported in the form of goods listed Part V of the Annex
XX to that Regulation.

(2)  Commission Regulation (EC) No 1043/2005 of 30 June
2005 implementing Council Regulation (EC) No
3448/93 as regards the system of granting export
refunds on certain agricultural products exported in the
form of goods not covered by Annex I to the Treaty, and
the criteria for fixing the amount of such refunds (3),
specifies the products for which a rate of refund is to
be fixed, to be applied where these products are exported
in the form of goods listed in Part V of Annex XX to
Regulation (EC) No 1234/2007.

(3)  In accordance with paragraph 2(b) of Article 14 of Regu-
lation (EC) No 1043/2005, the rate of the refund per
100 kilograms for each of the basic products in
question is to be fixed for a period of the same
duration as that for which refunds are fixed for the
same products exported unprocessed.

(4)  Article 11 of the Agreement on Agriculture concluded
under the Uruguay Round lays down that the export
refund for a product contained in a good may not
exceed the refund applicable to that product when
exported without further processing.

(5)  The measures provided for in this Regulation are in
accordance with the opinion of the Management
Committee for the Common Organisation of Agricultural
Markets,

HAS ADOPTED THIS REGULATION:

Article 1

The rates of the refunds applicable to the basic products listed
in Annex I to Regulation (EC) No 1043/2005 and in
Article 1(1)(s) of Regulation (EC) No 1234/2007, and
exported in the form of goods listed in Part V of Annex XX
to Regulation (EC) No 1234/2007, shall be fixed as set out in
the Annex to this Regulation.

Article 2

This Regulation shall enter into force on 22 January 2010.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 21 January 2010.

() O] L 299, 16.11.2007, p. 1.
() O] L 172, 5.7.2005, p. 24.

For the Commission,
On behalf of the President,

Heinz ZOUREK
Director-General Enterprise and Industry
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ANNEX

Rates of the refunds applicable from 22 January 2010 to eggs and egg yolks exported in the form of goods not

covered by Annex I to the Treaty

(EUR/100 kg)

CN code Description Destination (") Rate of refund
0407 00 Birds’ eggs, in shell, fresh, preserved or cooked:
- Of poultry:
0407 00 30 — — Other:
(@ On exportation of ovalbumin of CN codes 02 0,00
3502 11 90 and 3502 19 90 03 20,00
04 0,00
(b) On exportation of other goods 01 0,00
0408 Birds’ eggs, not in shell and egg yolks, fresh, dried, cooked by
steaming or by boiling in water, moulded, frozen or
otherwise preserved, whether or not containing added sugar
or other sweetening matter:
- Egg yolks:
0408 11 — — Dried:
ex 0408 11 80 — — — Suitable for human consumption:
not sweetened 01 84,72
0408 19 — — Other:
— — — Suitable for human consumption:
ex 0408 19 81 - — — - Liquid:
not sweetened 01 42,53
ex 0408 19 89 — — — — Frozen:
not sweetened 01 42,53
— Other:
0408 91 — — Dried:
ex 0408 91 80 — — — Suitable for human consumption:
not sweetened 01 53,67
0408 99 — — Other:
ex 0408 99 80 — — — Suitable for human consumption:
not sweetened 01 9,00

(") The destinations are as follows:
01 Third countries. For Switzerland and Liechtenstein these rates are not applicable to the goods listed in Tables I and II to Protocol

No 2 to the Agreement between the European Community and the Swiss Confederation of 22 July 1972,

02 Kuwait, Bahrain, Oman, Qatar, United Arab Emirates, Yemen, Turkey, Hong Kong SAR and Russia,
03 South Korea, Japan, Malaysia, Thailand, Taiwan and the Philippines,
04 all destinations except Switzerland and those of 02 and 03.
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COMMISSION REGULATION (EU) No 61/2010
of 21 January 2010

granting no export refund for butter in the framework of the standing invitation to tender provided
for in Regulation (EC) No 619/2008

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) No 1234/2007 of
22 October 2007 establishing a common organisation of agri-
cultural markets and on specific provisions for certain agri-
cultural products (Single CMO Regulation) ('), and in particular
Article 164(2), in conjunction with Article 4, thereof,

Whereas:

(1)  Commission Regulation (EC) No 619/2008 of 27 June
2008 opening a standing invitation to tender for export
refunds concerning certain milk products (?) provides for
a permanent tender.

(2)  Pursuant to Article 6 of Commission Regulation (EC) No
1454/2007 of 10 December 2007 laying down common
rules for establishing a tender procedure for fixing export
refunds for certain agricultural products () and following

an examination of the tenders submitted in response to
the invitation to tender, it is appropriate not to grant any
refund for the tendering period ending on 19 January
2010.

(3)  The Management Committee for the Common Organi-
sation of Agricultural Markets has not delivered an
opinion within the time limit set by its Chair,

HAS ADOPTED THIS REGULATION:

Article 1

For the standing invitation to tender opened by Regulation (EC)
No 619/2008, for the tendering period ending on 19 January
2010, no export refund shall be granted for the products and
destinations referred to in points (a) and (b) of Article 1 and in
Article 2 of that Regulation.

Article 2

This Regulation shall enter into force on 22 January 2010.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 21 January 2010.

OJ L 299, 16.11.2007, p. 1.
() O] L 168, 28.6.2008, p. 20.
L 325, 11.12.2007, p. 69.

For the Commission,
On behalf of the President,

Jean-Luc DEMARTY

Director-General for Agriculture and
Rural Development
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COMMISSION REGULATION (EU) No 62/2010
of 21 January 2010

fixing the export refunds on beef and veal

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) No 1234/2007 of
22 October 2007 establishing a common organisation of agri-
cultural markets and on specific provisions for certain agri-
cultural products (1), and in particular Article 164(2), final
subparagraph, and Article 170 thereof,

Whereas:

(1)  Article 162(1) of Regulation (EC) No 1234/2007
provides that the difference between prices on the
world market for the products listed in Part XV of
Annex 1 to that Regulation and prices for those
products on the Community market may be covered
by an export refund.

()  Given the present situation on the market in beef and
veal, export refunds should therefore be set in accordance
with the rules and criteria provided for in Articles 162 to
164 and 167 to 170 of Regulation (EC) No 1234/2007.

(3)  Article 164(1) of Regulation (EC) No 1234/2007
provides that the refund may vary according to desti-
nation, especially where the world market situation, the
specific requirements of certain markets, or obligations
resulting from agreements concluded in accordance with
Article 300 of the Treaty make this necessary.

(4)  Refunds should be granted only on products that are
allowed to move freely in the Community and that
bear the health mark as provided for in Article 5(1)(a)
of Regulation (EC) No 853/2004 of the European
Parliament and of the Council of 29 April 2004 laying
down specific hygiene rules for food of animal origin (3).
Those products must also satisfy the requirements laid
down in Regulation (EC) No 852/2004 of the European
Parliament and of the Council of 29 April 2004 on the
hygiene of foodstuffs ?) and Regulation (EC) No
854/2004 of the European Parliament and of the
Council of 29 April 2004 laying down specific rules
for the organisation of official controls on products of
animal origin intended for human consumption (*.

] L 299, 16.11.2007, p. 1.
] L 139, 30.4.2004, p. 55
] L 139, 30.4.2004, p. 1.

] L 139, 30.4.2004, p. 206.

(5)  The conditions laid down in the third subparagraph of
Article 7(2) of Commission Regulation (EC) No
1359/2007 of 21 November 2007 laying down the
conditions for granting special export refunds on
certain cuts of boned meat of bovine animals (°)
provide for a reduction of the special refund if the
quantity of cuts of boned meat to be exported
amounts to less than 95 %, but not less than 85 %, of
the total weight of cuts produced by boning.

(6) ~ Commission Regulation (EC) No 993/2009 (°) should
therefore be repealed and replaced by a new regulation.

(7)  The measures provided for in this Regulation are in
accordance with the opinion of the Management
Committee for the Common Organisation of Agricultural
Markets,

HAS ADOPTED THIS REGULATION:

Article 1

1.  Export refunds as provided for in Article 164 of Regu-
lation (EC) No 1234/2007 shall be granted on the products and
for the amounts set out in the Annex to this Regulation subject
to the conditions provided for in paragraph 2 of this Article.

2. The products eligible for a refund under paragraph 1 must
meet the relevant requirements of Regulations (EC) Nos
852/2004 and 853/2004, notably preparation in an approved
establishment and compliance with the health marking
requirements laid down in Annex I, Section I, Chapter III to
Regulation (EC) No 854/2004.

Article 2

In the case referred to in the third subparagraph of Article 7(2)
of Regulation (EC) No 1359/2007, the rate of the refund on
products falling within product code 0201 30 00 9100 shall be
reduced by EUR 7/100 kg.

Atrticle 3
Regulation (EC) No 993/2009 is hereby repealed.

() O] L 304, 22.11.2007, p. 21.
() O] L 278, 23.10.2009, p. 9.
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Article 4

This Regulation shall enter into force on 22 January 2010.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 21 January 2010.

For the Commission,
On behalf of the President,

Jean-Luc DEMARTY

Director-General for Agriculture and
Rural Development
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ANNEX

Export refunds on beef and veal applicable from 22 January 2010

Product code Destination Unit of measurement Refunds
0102 10 10 9140 B0O EUR/100 kg live weight 25,9
0102 10 30 9140 BOO EUR/100 kg live weight 259

0201 10 00 9110 (Y B02 EUR/100 kg net weight 36,6
B03 EUR/100 kg net weight 21,5

0201 10 00 9130 () B02 EUR/100 kg net weight 488
BO3 EUR/100 kg net weight 28,7

0201 20 20 9110 () B02 EUR/100 kg net weight 48,8
BO3 EUR[100 kg net weight 28,7

0201 20 30 9110 (}) B02 EUR/100 kg net weight 36,6
B03 EUR/100 kg net weight 21,5

0201 20 50 9110 () B02 EUR[100 kg net weight 61,0
BO3 EUR/100 kg net weight 35,9

0201 20 50 9130 () B02 EUR/100 kg net weight 36,6
B03 EUR/100 kg net weight 21,5

0201 30 00 9050 Us () EUR[100 kg net weight 6,5
CA (% EUR/100 kg net weight 6,5

0201 30 00 9060 (9 B02 EUR/100 kg net weight 22,6
B03 EUR/100 kg net weight 7,5

0201 30 00 9100 (3) (%) BO4 EUR/100 kg net weight 84,7
B03 EUR/100 kg net weight 49,8

EG EUR/100 kg net weight 103,4

0201 30 00 9120 (3) (%) BO4 EUR/100 kg net weight 50,8
BO3 EUR/100 kg net weight 29,9

EG EUR/100 kg net weight 62,0

0202 10 00 9100 BO2 EUR/100 kg net weight 16,3
BO3 EUR/100 kg net weight 5,4

0202 20 30 9000 B02 EUR/100 kg net weight 16,3
B03 EUR/100 kg net weight 5,4

0202 20 50 9900 B02 EUR/100 kg net weight 16,3
B03 EUR/100 kg net weight 5,4

0202 20 90 9100 BO2 EUR/100 kg net weight 16,3
BO3 EUR[100 kg net weight 5,4

0202 30 90 9100 Us () EUR/100 kg net weight 6,5
CA (% EUR/100 kg net weight 6,5
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Product code Destination Unit of measurement Refunds
0202 30 90 9200 (%) B02 EUR/100 kg net weight 22,6
B03 EUR/100 kg net weight 7,5
1602 50 31 9125 (%) BOO EUR/100 kg net weight 233
1602 50 31 9325 (%) BOO EUR/100 kg net weight 20,7
1602 50 95 9125 (%) B0O EUR/100 kg net weight 233
1602 50 95 9325 (%) B0O EUR/100 kg net weight 20,7

N.B.: The product codes and the ‘A’ series destination codes are set out in the Commission Regulation (EEC) No 3846/87 (O] L 366,
24.12.1987, p. 1).

The destination codes are set out in Commission Regulation (EC) No 1833/2006 (O] L 354, 14.12.2006, p. 19).
The other destinations are defined as follows:

B0O:
BO2:
BO3:

BO4:

all destinations (third countries, other territories, victualling and destinations treated as exports from the Community).

B04 and destination EG.

Albania, Croatia, Bosnia-Herzegovina, Serbia, Kosovo (*), Montenegro, former Yugoslav Republic of Macedonia, stores and
provisions (destinations referred to in Articles 33 and 42, and if appropriate in Article 41, of Commission Regulation (EC) No
612/2009 (O] L 186, 17.7.2009, p. 1).

Turkey, Ukraine, Belarus, Moldova, Russia, Georgia, Armenia, Azerbaijan, Kazakhstan, Turkmenistan, Uzbekistan, Tajikistan,
Kyrgyzstan, Morocco, Algeria, Tunisia, Libya, Lebanon, Syria, Iraq, Iran, Israel, West Bank/Gaza Strip, Jordan, Saudi Arabia,
Kuwait, Bahrain, Qatar, United Arab Emirates, Oman, Yemen, Pakistan, Sri Lanka, Myanmar (Burma), Thailand, Vietnam,
Indonesia, Philippines, China, North Korea, Hong Kong, Sudan, Mauritania, Mali, Burkina Faso, Niger, Chad, Cape Verde,
Senegal, Gambia, Guinea-Bissau, Guinea, Sierra Leone, Liberia, Cote-d'Ivoire, Ghana, Togo, Benin, Nigeria, Cameroun,
Central African Republic, Equatorial Guinea, Sao Tome Principe, Gabon, Congo, Congo (Democratic Republic), Rwanda,
Burundi, Saint Helena and dependencies, Angola, Ethiopia, Eritrea, Djibouti, Somalia, Uganda, Tanzania, Seychelles and
dependencies, British Indian Ocean Territory, Mozambique, Mauritius, Comoros, Mayotte, Zambia, Malawi, South Africa,
Lesotho.

(*) As defined by United Nations Security Council Resolution 1244 of 10 June 1999.

(") Entry under this subheading is subject to the submission of the certificate appearing in the Annex to Commission Regulation (EC) No
4332007 (O] L 104, 21.4.2007, p. 3).

(3) The refund is granted subject to compliance with the conditions laid down in amended Commission Regulation (EC) No 1359/2007
(O] L 304, 22.11.2007, p. 21), and, if applicable, in Commission Regulation (EC) No 1741/2006 (O] L 329, 25.11.2006, p. 7).

(%) Carried out in accordance with Commission Regulation (EC) No 1643/2006 (O] L 308, 8.11.2006, p. 7).

(%) Carried out in accordance with Commission Regulation (EC) No 1041/2008 (O] L 281, 24.10.2008, p. 3).

(°) The refund is granted subject to compliance with the conditions laid down in Commission Regulation (EC) No 1731/2006 (O] L 325,
24.11.2006, p. 12).

(%) The lean bovine meat content excluding fat is determined in accordance with the procedure described in the Annex to Commission
Regulation (EEC) No 2429/86 (O] L 210, 1.8.1986, p. 39).
The term ‘average content’ refers to the sample quantity as defined in Article 2(1) of Commission Regulation (EC) No 765/2002
(O] L 117, 4.5.2002, p. 6). The sample is to be taken from that part of the consignment presenting the highest risk.
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COMMISSION REGULATION (EU) No 63/2010
of 21 January 2010

fixing the export refunds on poultrymeat

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) No 12342007 of
22 October 2007 establishing a common organisation of agri-
cultural markets and on specific provisions for certain agri-
cultural products ('), and in particular Article 164(2), last
subparagraph, and Article 170 thereof,

Whereas:

(1)  Article 162(1) of Regulation (EC) No 1234/2007
provides that the difference between prices on the
world market for the products referred to in Part XX
of Annex I to that Regulation and prices in the
Community for those products may be covered by an
export refund.

(2)  In view of the current situation on the market in poul-
trymeat, export refunds should be fixed in accordance
with the rules and criteria provided for in Articles 162
to 164, 167, 169 and 170 of Regulation (EC) No
1234/2007.

(3)  Article 164(1) of Regulation (EC) No 1234/2007
provides that refunds may vary according to destination,
especially where the world market situation, the specific
requirements of certain markets, or obligations resulting
from agreements concluded in accordance with
Article 300 of the Treaty make this necessary.

(4)  Refunds should be granted only on products which are
authorised to move freely in the Community and bear
the identification mark provided for in Article 5(1)(b) of
Regulation (EC) No 853/2004 of the European
Parliament and of the Council of 29 April 2004 laying
down specific hygiene rules for food of animal origin (2).
Those products should also comply with the
requirements of Regulation (EC) No 852/2004 of the
European Parliament and of the Council of 29 April
2004 on the hygiene of foodstuffs (*).

(5)  The measures provided for in this Regulation are in
accordance with the opinion of the Management
Committee for the Common Organisation of Agricultural
Markets,

HAS ADOPTED THIS REGULATION:

Article 1

1. The products on which the export refunds provided for in
Article 164 of Regulation (EC) No 1234/2007 may be paid,
subject to the conditions laid down in paragraph 2 of this
Article, and the amounts of those refunds are specified in the
Annex to this Regulation.

2. The products on which a refund may be paid under
paragraph 1 shall meet the requirements under Regulations
(EC) Nos 852/2004 and 853/2004 and, in particular, shall be
prepared in an approved establishment and comply with the
identification marking conditions laid down in Section I of
Annex 1II to Regulation (EC) No 853/2004.

Article 2

This Regulation shall enter into force on 22 January 2010.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 21 January 2010.

() OJ L 299, 16.11.2007, p. 1.

For the Commission,
On behalf of the President,

Jean-Luc DEMARTY

Director-General for Agriculture and
Rural Development

() O] L 139, 30.4.2004, p. 55.
() O] L 139, 30.4.2004, p. 1.
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Export refunds on poultrymeat applicable from 22 January 2010

ANNEX

Product code Destination Unit of measurement Amount of refund
010511 11 9000 A02 EUR/100 pcs 0,24
0105 11 19 9000 A02 EUR/100 pcs 0,24
0105 11 91 9000 A02 EUR/100 pcs 0,24
0105 11 99 9000 A02 EUR/100 pcs 0,24
0105 12 00 9000 A02 EUR/100 pcs 0,47
0105 19 20 9000 A02 EUR/100 pcs 0,47
0207 12 10 9900 Vo3 EUR/100 kg 40,00
0207 12 90 9190 Vo3 EUR/100 kg 40,00
0207 12 90 9990 Vo3 EUR/100 kg 40,00

24.12.1987, p. 1), as amended.

The other destinations are defined as follows:

V03: A24, Angola, Saudi Arabia, Kuwait, Bahrain, Qatar, Oman, United Arab Emirates, Jordan, Yemen, Lebanon, Iraq and Iran.

NB: The product codes and the ‘A’ series destination codes are set out in Commission Regulation (EEC) No 3846/87 (O] L 366,
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COMMISSION REGULATION (EU) No 64/2010
of 21 January 2010

fixing the export refunds on pigmeat

THE EUROPEAN COMMISSION

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) No 12342007 of
22 October 2007 establishing a common organisation of agri-
cultural markets and on specific provisions for certain agri-
cultural products (Single CMO Regulation) (1), and in particular
Article 164(2), final subparagraph, and Article 170 thereof,

Whereas:

(1)  Article 162(1) of Regulation (EC) No 1234/2007
provides that the difference between prices on the
world market for the products listed in Part XVII of
Annex I to that Regulation and prices for those
products on the Community market may be covered
by an export refund.

(2)  Given the present situation on the market in pigmeat,
export refunds should therefore be fixed in accordance
with the rules and criteria provided for in Articles 162 to
164, 167, 169 and 170 of Regulation (EC) No
1234/2007.

(3)  Article 164(1) of Regulation (EC) No 1234/2007
provides that the refund may vary according to desti-
nation, especially where the world market situation, the
specific requirements of certain markets, or obligations
resulting from agreements concluded in accordance with
Article 300 of the Treaty make this necessary.

(4)  Refunds should be granted only on products that are
allowed to move freely in the Community and that
bear the health mark as provided for in Article 5(1)(a)

of Regulation (EC) No 853/2004 of the European
Parliament and of the Council of 29 April 2004 laying
down specific hygiene rules for food of animal origin (?).
Those products must also satisfy the requirements laid
down in Regulation (EC) No 852/2004 of the European
Parliament and of the Council of 29 April 2004 on the
hygiene of foodstuffs ®) and Regulation (EC) No
854/2004 of the European Parliament and of the
Council of 29 April 2004 laying down specific rules
for the organisation of official controls on products of
animal origin intended for human consumption (*).

(5)  The measures provided for in this Regulation are in
accordance with the opinion of the Management
Committee for the Common Organisation of Agricultural
Markets,

HAS ADOPTED THIS REGULATION:
Article 1

1. Export refunds as provided for in Article 164 of Regu-
lation (EC) No 1234/2007 shall be granted on the products and
for the amounts set out in the Annex to this Regulation subject
to the condition provided for in paragraph 2 of this Article.

2. The products eligible for a refund under paragraph 1 must
meet the relevant requirements of Regulations (EC) Nos
852/2004 and 853/2004, notably preparation in an approved
establishment and compliance with the health marking
requirements laid down in Annex I, Section I, Chapter III to
Regulation (EC) No 854/2004.

Article 2

This Regulation shall enter into force on 22 January 2010.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 21 January 2010.

() OJ L 299, 16.11.2007, p. 1.

For the Commission,
On behalf of the President,

Jean-Luc DEMARTY

Director-General for Agriculture and
Rural Development

0OJ L 139, 30.4.2004, p. 55.
() O] L 139, 30.4.2004, p. 1.
0] L 139, 30.4.2004, p. 206.
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Export refunds on pigmeat applicable from 22 January 2010

ANNEX

Product code

Destination

Unit of measurement

Amount of refund

0210 11 31 9110
0210 11 31 9910
0210 19 81 9100
0210 19 81 9300
1601 00 91 9120
1601 00 99 9110
1602 41 10 9110
1602 41 10 9130
1602 42109110
1602 4210 9130
1602 4919 9130

A00
A00
A00
A00
A00
A00
A00
A00
A00
A00
A00

54,20
54,20
54,20
54,20
19,50
15,20
29,00
17,10
22,80
17,10
17,10

24.12.1987, p. 1) as amended.

NB: The product codes and the ‘A’ series destination codes are set out in Commission Regulation (EEC) No 3846/87 (O] L 366,
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COMMISSION REGULATION (EU) No 65/2010
of 21 January 2010

fixing representative prices in the poultrymeat and egg sectors and for egg albumin, and amending
Regulation (EC) No 1484/95

THE EUROPEAN COMMISSION,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 1234/2007 of
22 October 2007 establishing a common organisation of agri-
cultural markets and on specific provisions for certain agri-
cultural products (Single CMO Regulation) (1), and in particular
Article 143 thereof,

Having regard to Council Regulation (EC) No 614/2009 of
7 July 2009 on the common system of trade for ovalbumin
and lactalbumin (%), and in particular Article 3(4) thereof,

Whereas:

(1)  Commission Regulation (EC) No 1484/95 (°) lays down
detailed rules for implementing the system of additional
import duties and fixes representative prices for
poultrymeat and egg products and for egg albumin.

(2)  Regular monitoring of the data used to determine repre-
sentative prices for poultrymeat and egg products and for

egg albumin shows that the representative import prices
for certain products should be amended to take account
of variations in price according to origin. The represen-
tative prices should therefore be published.

(3)  In view of the situation on the market, this amendment
should be applied as soon as possible.

(4)  The measures provided for in this Regulation are in
accordance with the opinion of the Management
Committee for the Common Organisation of Agricultural
Markets,

HAS ADOPTED THIS REGULATION:

Article 1
Annex I to Regulation (EC) No 1484/95 is replaced by the
Annex to this Regulation.

Atrticle 2

This Regulation shall enter into force on the day of its publi-
cation in the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 21 January 2010.

OJ L 299, 16.11.2007, p. 1.
() O] L 181, 14.7.2009, p. 8.
0] L 145, 29.6.1995, p. 47.

For the Commission,
On behalf of the President,

Jean-Luc DEMARTY

Director-General for Agriculture and
Rural Development
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to the Commission Regulation of 21 January 2010 fixing representative prices in the poultrymeat and egg

ANNEX

sectors and for egg albumin, and amending Regulation (EC) No 1484/95

‘ANNEX 1

Representative price

Security under

CN code Description of goods Article 3(3) Origin (')
(EUR/100 kg) (EURJ100 kg)
0207 12 10 Fowls of the species Gallus domesticus, not 86,6 1 AR
cut in pieces, presented as “70 % chickens”,
frozen
0207 12 90 Fowls of the species Gallus domesticus, not 116,5 0 BR
cut in pieces, presented as “65 % chickens”,
frozen 113,8 1 AR
0207 14 10 Fowls of the species Gallus domesticus, 208,4 28 BR
boneless cuts, frozen
190,0 35 AR
284,5 5 CL
0207 14 50 Fowls of the species Gallus domesticus, 201,1 3 BR
breasts, frozen
0207 14 60 Fowl of the species Gallus domesticus, legs, 98,9 13 BR
frozen
94,5 15 AR
0207 2510 Turkeys, not cut in pieces, presented as 172,0 0 BR
“80 % turkeys”, frozen
0207 27 10 Turkeys, boneless cuts, frozen 241,0 17 BR
291,3 2 CL
0408 1180 | Egg yolks 341,4 0 AR
0408 91 80 Eggs, not in shell, dried 332,5 0 AR
1602 32 11 Preparations of fowls of the species Gallus 2274 18 BR
domesticus, uncooked
162,0 43 AR
350211 90 Egg albumin, dried 594,0 0 AR

(") Nomenclature of countries laid down by Commission Regulation (EC) No 1833/2006 (O] L 354, 14.12.2006, p. 19). The code “ZZ”

represents “other origins”.’
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(Acts adopted before 1 December 2009 under the EC Treaty, the EU Treaty and the Euratom Treaty)

COUNCIL DECISION
of 27 November 2009

on the European Year of Voluntary Activities Promoting Active Citizenship (2011)

(2010/37/EC)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community, and in particular Article 308 thereof,

Having regard to the proposal from the Commission,

Having regard to the Opinion of the European Parliament ('),

Whereas:

The Treaty establishes citizenship of the European Union
(EU), which complements national citizenship of the
respective Member States and is an important element
in strengthening and safeguarding the process of
European integration.

Encouraging active citizenship is a key element in
strengthening cohesion and the development of
democracy.

The European Year of Voluntary Activities promoting
active citizenship will contribute to showing that volun-
teering is one of the key dimensions of active citizenship
and democracy, putting European values such as soli-
darity and non-discrimination into action and as such
contributing to the harmonious development of
European societies.

Voluntary activities constitute a rich learning experience,
enable the development of social skills and competences
and contribute to solidarity. Actions carried out by
volunteers of all ages are crucial to the development of
democracy, one of the founding principles of the EU.

(") Opinion of the European Parliament of 26 November 2009 (not yet
published in the Official Journal).

Voluntary activities have the potential to contribute to
the well-being of individuals and the harmonious devel-
opment of European societies.

Having due regard to the particularities of the situation in
each Member State and all forms of volunteering, the
term  ‘voluntary activities refers to all types of
voluntary activity, whether formal, non-formal or
informal which are undertaken of a person’s own free
will, choice and motivation, and is without concern for
financial gain. They benefit the individual volunteer,
communities and society as a whole. They are also a
vehicle for individuals and associations to address
human, social, intergenerational or environmental needs
and concerns, and are often carried out in support of a
non-profit organisation or community-based initiative.
Voluntary activities do not replace professional, paid
employment opportunities but add value to society.

In fast-changing societies there is a need to ensure
effective support measures for voluntary activities to
allow more people to engage in voluntary activities. It
is therefore important to support peer learning and the
exchange and development of good practices at local,
regional, national and Community levels.

The 1997 Intergovernmental Conference adopted
Declaration 38 on voluntary activities, which was
attached to the Final Act of the Treaty of Amsterdam
and recognises the important contribution made by
voluntary service activities to developing social solidarity.

In its Communication of June 1997 on promoting the
role of voluntary organisations and foundations in
Europe, the Commission emphasised three aspects of
voluntary organisations and foundations: the economic
aspect of creating jobs; the social aspect of helping to
define social policies and thereby contributing to social
progress; and the political aspect, fostering democracy,
citizenship and civic participation.
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9) In the Resolutions of the Council and the Representatives (15) The potential of voluntary activities is still not fully

of the Governments of the Member States meeting
within the Council of 27 June 2002 and of
16 November 2007 and in the Recommendation of
20 November 2008, the Council and the Member
States recognised voluntary activities as a key aspect in
the field of youth and agreed on common objectives for
voluntary activities of young people as well as on the
mobility of young people across the EU.

(10) In its Opinion of 13 December 2006 ‘Voluntary activity:
its role in European society and its impact’ (!), the
European Economic and Social Committee asked the
Commission to announce a Year of Volunteers, and to
publish a White Paper on voluntary activity and active
citizenship in Europe at the earliest opportunity.

(11) In March 2008, the European Parliament adopted a
report on the ‘Role of voluntary activities in contributing
to economic and social cohesion’ which encouraged
Member States and regional and local authorities to
recognise the value of voluntary activities in promoting
social and economic cohesion.

(12)  In July 2008 the European Parliament adopted a written
Declaration calling for a European Year of Volunteering
in 2011.

(13)  Voluntary activities are targeted by several community
programmes and networks that focus, inter alia, on
mobility in voluntary activities for people of all ages,
such as the Lifelong Learning Programme (?), the
programme ‘Europe for Citizens’ (}) and the European
Voluntary Service of the Youth in Action Programme (4.

(14)  There exists a large variety of voluntary activities
throughout Europe which should be preserved and
developed further.

() OJ C 325, 30.12.2006, p. 46.

(%) Decision No 1720/2006/EC of the European Parliament and of the
Council of 15 November 2006 establishing an action programme in
the field of lifelong learning (O] L 327, 24.11.2006, p. 45).

(}) Decision No 1904/2006/EC of the European Parliament and of the
Council of 12 December 2006 establishing for the period 2007 to
2013 the programme Europe for Citizens to promote active
European citizenship (O] L 378, 27.12.2006, p. 32).

(*) Decision No 1719/2006/EC of the European Parliament and of the
Council of 15 November 2006 establishing the Youth in Action
Programme for the period 2007 to 2013 (O] L 327, 24.11.2006,
p. 30).

realised. A European Year of Voluntary activities
promoting active citizenship will provide the opportunity
to demonstrate in a European context that voluntary
activities increase civic participation and can help foster
a sense of belonging and commitment of citizens to their
society at all levels — local, regional, national and
European.

(16)  The Year of Voluntary activities promoting active citi-
zenship could also contribute to addressing gender
inequalities in the voluntary sector, for example
regarding the sectors and activities in which men and
women participate or concerning representation in
voluntary leadership positions.

(17)  The year 2011 will be the tenth anniversary of the 2001
International Year of Volunteers of the United Nations.

(18)  This Decision establishes a financial envelope, which is to
constitute the prime reference for the budgetary authority
within the meaning of point 37 of the Interinstitutional
Agreement of 17 May 2006 between the European
Parliament, the Council and the Commission on
budgetary discipline and sound financial management (°).

(19)  The objectives of the proposed European Year cannot be
fully achieved at Member State level due to the need for
transnational  exchange of information and the
Community-wide dissemination of good practice, and
can therefore, by reason of the scale of the proposed
action, be better achieved at Community level. In
accordance with the principle of proportionality, as set
out in Article 5 of the Treaty, this Decision does not go
beyond what is necessary to achieve those objectives,

HAS ADOPTED THIS DECISION:

Article 1

Subject

The year 2011 shall be designated as the European Year of
Voluntary activities promoting active citizenship (hereinafter
referred to as ‘the European Year).

Article 2

Objectives

The overall purpose of the European Year shall be to encourage
and support — notably through the exchange of experience and
good practices — the efforts of the Community, the Member
States, local and regional authorities to create the conditions for
civil society conducive to volunteering in the European Union
(EU) and to increase the visibility of voluntary activities in the
EU.

() O] C 139, 14.6.2006, p. 1.
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The objectives of the European Year shall be to:

1. work towards an enabling environment for volunteering in the EU
in order to anchor volunteering as part of promoting civic
participation and people-to-people activities in an EU context
and address existing obstacles to voluntary activities, where
appropriate and necessary;

2. empower organisers of voluntary activities to improve the quality of
voluntary activities in order to facilitate voluntary activities and
help organisers to implement new types of voluntary
activities and to encourage networking, mobility, coop-
eration and synergies within civil society and between civil
society and other sectors in an EU context;

3. recognise voluntary activities in order to encourage appropriate
incentives for individuals, companies and volunteer-devel-
opment organisations and gain recognition for volunteering
at EU level and in the Member States by policymakers, civil
society organisations, public institutions, the formal and
non-formal education sector and employers for skills and
competences developed through volunteering;

4. raise awareness of the value and importance of volunteering in
order to raise general awareness of the importance of volun-
teering as an expression of civic participation which
contributes to issues which are of common concern of all
Member States, such as a harmonious societal development
and social cohesion.

Article 3

Initiatives involved

1. The measures to be taken to achieve the objectives set out
in Article 2 may include the following initiatives organised at
Community, national, regional or local level linked to the
objectives of the European Year:

(a) exchange of experience and good practices;

(b) undertaking of studies and research as well as dissemination
of their results;

(c) conferences and events to promote debate and raise
awareness of the importance and value of voluntary
activities stimulating the engagement of citizens and to
celebrate the efforts of volunteers and their organisations;

(d) concrete initiatives in the Member States aimed at
promoting the objectives of the European Year; at least
25 % of the total budget of the year will be used for this
purpose;

() information and promotion campaigns to disseminate key
messages.

Details of the measures referred to in the first subparagraph are
set out in the Annex.

2. Community funding for projects may be given through
existing Community programmes.

Article 4

Cooperation with the Member States

By 28 February 2010 each Member State shall designate a body
responsible for organising its participation in the European Year
(hereinafter referred to as ‘the national coordinating body’) and
shall inform the Commission of that designation.

In carrying out its actions, in particular when drawing up the
national programme, the national coordinating body shall
closely consult and cooperate with a wide range of relevant
stakeholders, including civil society organisations and where
appropriate the national agencies or contact points of relevant
Community programmes.

The national programme and priorities of the European Year
shall be set out in accordance with the objectives listed in
Article 2 and the details of measures set out in the Annex.

Article 5

Coordination at Community level and implementation

The Commission shall convene meetings of the national coor-
dinating bodies to coordinate implementation of the European
Year and to exchange information on implementation at
national level.

The Commission shall also convene meetings of representatives
of European organisations or bodies active in the field of volun-
teering and stakeholders to assist the Commission in imple-
menting the European Year at Community level.

The Commission shall implement the European Year at
Community level.
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The Member States, the European Parliament, the European
Economic and Social Committee and the Committee of the
Regions shall be associated in the activities.

Article 6

Financial provisions

1. Measures which are Community-wide in nature, referred
to in Part A of the Annex, shall give rise to a procurement
contract or the award of grants financed from the general
budget of the European Communities.

2. Measures which are Community-wide in nature, referred
to in Part B of the Annex, may be co-financed from the general
budget of the European Communities.

3. The Commission shall give a grant to each national coor-
dinating body in accordance with the procedure set out in Part
C of the Annex.

Article 7

Budget

1. The financial envelope for the implementation of this
Decision for the period from 1 January 2011 to
31 December 2011 shall be EUR 8 000 000.

2. Annual appropriations shall be authorised by the
budgetary authority within the limits of the financial
framework.

Article 8

International cooperation

For the purpose of the European Year, the Commission may
cooperate with relevant international organisations, in particular
with the United Nations and the Council of Europe, while
ensuring the visibility of the EU’s participation.

Article 9

Consistency and complementarity

The Commission together with the Member States shall ensure
that the measures provided for in this Decision are consistent
with other Community, national and regional schemes and
initiatives that help attain the objectives of the European Year.

Article 10

Protection of Community financial interests

1. The Commission shall ensure that, when actions financed
under this Decision are implemented, the financial interests of
the Community are protected by the application of preventive
measures against fraud, corruption and any other illegal
activities, by effective checks and by the recovery of the
amounts unduly paid and, if irregularities are detected, by
effective, proportional and dissuasive penalties, in accordance
with Council Regulation (EC, Euratom) No 2988/95 of
18 December 1995 on the protection of the European Commu-
nities financial interests (*), Council Regulation (Euratom, EC)
No 2185/96 of 11 November 1996 concerning the on-the-
spot checks and inspections carried out by the Commission
in order to protect the European Communities’ financial
interests against fraud and other irregularities (%), and with Regu-
lation (EC) No 1073/1999 of the European Parliament and of
the Council of 25 May 1999 concerning investigations
conducted by the European Anti-Fraud Office (OLAF) ().

2. With regard to the Community actions financed under
this Decision, the notion of irregularity referred to in
Article 1(2) of Regulation (EC, Euratom) No 2988/95 shall
mean any infringement of a provision of Community law or
any infringement of a contractual obligation resulting from an
act or omission by an economic operator which has, or would
have, the effect of prejudicing the general budget of the
Communities, or budgets managed by them, by an unjustified
item of expenditure.

3. The Commission shall reduce, suspend or recover the
amount of financial assistance granted for an action if it finds
irregularities, particularly non-compliance with the provisions of
this Decision or of the individual decision or contract granting
the financial support in question, or in the event that, without
Commission approval having being sought, the action has
undergone significant change that conflicts with its nature or
with its implementing conditions.

4. If the time-limits have not been observed or if only part of
the allocated financial assistance is justified by the progress
made with implementing an action, the Commission shall
request the beneficiary to submit observations within a
specified period. If the beneficiary does not give a satisfactory
answer, the Commission may cancel the remaining financial
assistance and demand repayment of amounts already paid.

OJ L 312, 23.12.1995, p. 1.
() O] L 292, 15.11.1996, p. 2.
0J L 136, 31.5.1999, p. 1.
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5. Any amount unduly paid shall be repaid to the
Commission. Interest shall be added to any amount not
repaid in due time under the conditions laid down in Council
Regulation (EC, Euratom) No 1605/2002 of 25 June 2002 on
the Financial Regulation applicable to the general budget of the
European Communities (1).

Article 11

Monitoring and evaluation

By 31 December 2012, the Commission shall submit a report
to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the
Regions on the implementation, results and overall assessment
of the initiatives provided for in this Decision.

() O] L 248, 16.9.2002, p. 1.

Article 12

Entry into force

This Decision shall enter into force on the day following its
publication in the Official Journal of the European Union.

This Decision is addressed to the Member States.

Done at Brussels, 27 November 2009.

For the Council
The President
L. ADELSOHN LILJEROTH
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ANNEX

Details of the measures referred to in Article 3

As a guiding principle, implementation of the European Year will build on the ownership, large-scale mobilisation and
active involvement of civil society and other stakeholders. In addition, implementation will be carried out through the
following measures:

A. DIRECT COMMUNITY INITIATIVES

Financing will generally take the form of direct purchase of goods and services under existing framework contracts. It
may also take the form of grants.

1. Information and promotion campaigns including:

— high visibility events and forums for exchanging experience and good practices,

— contests with or without prizes,

— cooperation with the private sector, broadcasters and other media as partners for disseminating information on
voluntary activities and the European Year,

— the production of material and tools for media available throughout the EU to stimulate public interest,

— measures to publicise the results and raise the profile of Community programmes, schemes and initiatives
contributing to the objectives of the European Year,

— the establishment of an information website on the Europa site, including a portal for promoters of projects on
volunteering, to guide them through the various Community programmes and initiatives.

2. Other initiatives:

— surveys and studies at Community level to assess and report on the preparation, effectiveness, impact and long-
term monitoring of the European Year.

. CO-FINANCING COMMUNITY INITIATIVES

High-visibility events on a European scale that aim to raise awareness of the objectives of the European Year, possibly
organised in cooperation with the Presidencies in office during 2011, may receive a Community grant of up to 80 %
of the total eligible cost.

. CO-FINANCING NATIONAL INITIATIVES

Each national coordinating body shall submit a single application for Community funding. That grant application shall
describe the national coordinating body’s work programme or the action to be funded and promote the European
Year. The grant application shall be accompanied by a detailed budget setting out the total costs of the initiatives/work
programme proposed and the amount and sources of co-funding. The Community grant can cover up to 80 % of the
total eligible cost.

The Commission shall determine the indicative amounts available for grants to each national coordinating body and
the deadline for submission of the applications. The criteria should take into account the population, the cost of living
and a fixed amount per Member State to guarantee a minimum level of activities.

The final amounts awarded shall be determined on the basis of the individual grant applications submitted by the
national coordinating body. The maximum Community co-financing is set at 80 % of the total eligible cost.
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The work programmes/actions may include:

— meetings and events connected with the objectives of the European Year, including national events to launch and
promote the European Year, create a catalyst effect and provide open space for debate on concrete initiatives,

— conferences and seminars at national, regional and local levels allowing for mutual learning and exchange of good
practices,

— information, research activities and related studies, educational and promotional campaigns at national, regional
and local levels, including the organisation of awards and competitions,

— cooperation with the media.

. INITIATIVES NOT RECEIVING ANY COMMUNITY FINANCIAL ASSISTANCE

The Community will grant non-financial support, including written authorisation to use the logo, once developed, and
other materials associated with the European Year, to initiatives carried out by public or private organisations, in so far
as they provide assurances to the Commission that the initiatives in question are or will be carried out during 2011
and are likely to make a significant contribution to achieving the objectives of the European Year.
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COMMISSION DECISION
of 21 October 2008

on State aid C 20/08 (ex N 62/08) which Italy is planning to implement through a modification of
scheme N 59/04 concerning a temporary defensive mechanism for shipbuilding

(notified under document C(2008) 6015)

(Only the Italian text is authentic)

(Text with EEA relevance)

(2010/38/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community, and in particular the first subparagraph of
Article 88(2) thereof,

Having regard to the Agreement on the European Economic
Area, and in particular Article 62(1)(a) thereof,

Having called on interested parties to submit their comments
pursuant to the provisions cited above (1),

Whereas:

I. PROCEDURE

(1) By letter dated 1 February 2008, registered as received at
the Commission on the same day, Italy notified the
Commission of State aid C 20/08 (ex N 62/08). By
letter registered as received at the Commission on
18 March 2008, Italy provided the Commission with
further information.

(2) By letter dated 30 April 2008 the Commission informed
Italy that it had decided to initiate the procedure laid
down in Article 88(2) of the EC Treaty in respect of
the aid. This decision was notified to Italy on 7 May
2008.

(3)  The Commission decision to initiate the procedure was
published in the Official Journal of the European Union (3).
The Commission invited interested parties to submit their
comments on the aid.

(4) By e-mail of 4 June 2008, registered as received at the
Commission on that day (i.e. within the deadline for the

() O] C 140, 6.6.2008, p. 20.
() See footnote 1.

submission of comments from Italy laid down in the
decision to initiate the procedure), Italy asked for the
period for submitting comments to be extended by one
month. By letter dated 9 June 2008, the Commission
granted the request and extended the deadline for the
submission of comments to 7 July 2008. Italy eventually
submitted its comments by letter dated 7 July 2008,
registered as received at the Commission on the same
day (i.e. within the extended time limit).

(5)  The Italian shipyard Cantiere Navale De Poli s.p.a. (here-
inafter ‘De Poli’), which claimed to be an interested party,
submitted comments by letter dated 17 September 2008,
registered as received at the Commission on
17 September 2008. De Poli is an Italian shipyard estab-
lished in Venezia-Pellestrina. ~According to the
information in the notification, it is one of two
shipyards which could potentially benefit from State aid
under the scheme mentioned in recital 6 below, provided
that the notified aid is approved. However, the period
within which interested parties could submit comments
expired one month after the publication in the Official
Journal of the European Union of the decision to initiate the
procedure laid down in Article 88(2) of the EC Treaty,
ie. on 7 July 2008. De Poli’s comments were submitted
after the end of this period. De Poli claims that it had
only belatedly become aware of the Commission’s
decision to initiate the procedure and of Italy’s
comments on this decision.

(6)  Article 88(2) of the EC Treaty requires the Commission
to give the parties concerned notice to submit their
comments. However, it does not require the Commission
to notify interested parties individually, but to ensure that
all potentially interested parties have the opportunity to
submit comments. The publication of a notice in the
Official Journal is an appropriate means of informing
all the parties concerned that a procedure has been
initiated (°). Consequently, De Poli must be considered
to have been given due notice of the decision to
initiate the procedure and of the time limit set for
submitting comments through the publication cited

(}) Judgment of the Court Justice in Case 323/82 Intermills v Commission

[1984] ECR 1984, p. 3809, paragraph 17.
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above. Nevertheless, De Poli failed to comply with the
prescribed period for the submission of comments
provided for in Article 6(1) of Council Regulation (EC)
No 659/1999 of 22 March 1999 laying down detailed
rules for the application of Article 93 of the EC Treaty (%)
(hereinafter ‘the Procedural Regulation’). The Commission
notes that De Poli did not request an extension of the
period for submitting comments or indicate any
particular reason why its comments should be taken
into account despite being submitted after expiry of the
deadline. The Commission will consequently disregard De
Poli’s belated comments.

II. DETAILED DESCRIPTION OF THE AID

(7) By letter C(2004)1807 final of 19 May 2004 the
Commission decided not to raise any objections to an
Italian State aid scheme concerning a defensive
temporary mechanism for shipbuilding (°) (hereinafter
‘the scheme’). The Commission considered the scheme
to be compatible with the common market since it
complied with the provisions of Council Regulation
(EC) No 11772002 of 27 June 2002 concerning a
temporary defensive mechanism to shipbuilding (%), as
amended by Council Regulation (EC) No 502/2004 (')
(hereinafter ‘the TDM Regulation’).

(8)  The scheme as notified to and approved by the
Commission was allocated a budget of EUR 10 million.

(9)  Italy has notified the Commission of its plans to allocate
another EUR 10 million to the scheme’s budget.

[II. REASONS FOR INITIATING THE FORMAL INVESTI-
GATION PROCEDURE

(10) The Commission initiated the formal investigation
procedure under Article 88(2) of the EC Treaty because
it had doubts as to whether the notified aid was
compatible with the common market for the reasons
set out below.

(11)  In view of Article 1(c) of the Procedural Regulation and
Article 4 of Commission Regulation (EC) No 794/2004
of 21 April 2004 implementing Council Regulation (EC)
No 659/1999 laying down detailed rules for the appli-
cation of Article 93 of the EC Treaty (%) (hereinafter ‘the
Implementing Regulation’), the Commission considered

(*) OJ L 83, 27.3.1999, p. 1.

(°) State aid N 59/04 (O] C 100, 26.4.2005, p. 27). The decision is
available in the authentic language at http://ec.europa.eu/comm|
competition/state_aid|register/ii/by_case_nr_n2004_0030.html#59

(9 OJ L 172, 2.7.2002, p. 1.

() O] L 81, 19.3.2004, p. 6.

(% O] L 140, 30.4.2004, p. 1.

(13)

(14)

(15)

that the notified budget increase constituted an alteration
to the scheme and thus new aid to be notified to the
Commission under Article 88(3) of the EC Treaty. The
Commission further considered that the compatibility of
the notified aid with the common market had to be
assessed in the light of the rules currently applicable.
The TDM Regulation ceased to apply on 31 March
2005 and consequently does not provide a legal basis
for approving the aid.

The Commission also noted that the aid did not appear
compatible with the common market under any relevant
State aid provisions.

IV. COMMENTS FROM ITALY

Italy has contested the Commission’s doubts and made
the following comments.

First of all, Italy contests the Commission’s view that the
notified measure constitutes new aid. Italy argues that
under a proper construction of Article 4 of the Imple-
menting Regulation, classification as new aid should be
reserved for increases in the budgets of approved aid
schemes that are accompanied by an extension of the
time limits within which companies may have access to
the relevant benefits, with consequent distortive effects
on competition. Italy argues that this clearly does not
apply in this case, which concerns completing initiatives
for which a formal application was made while the TDM
Regulation was still in force. In this connection Italy also
argues that Article 4 of the Implementing Regulation is a
procedural provision setting out the procedures for
notification of certain alterations of existing aid, which
has nothing to do with the assessment of compatibility,
and that the Commission cannot therefore draw on this
Article to assess the compatibility of the proposed State
aid.

Italy then comments on the Commission’s view that the
TDM Regulation no longer provides a legal basis for the
compatibility of the notified aid. Italy argues first that
this position is inconsistent with the position adopted
in the TDM Regulation, which, despite being intended
to apply up to 31 March 2004 (later extended to
31 March 2005) had its legal basis in Council Regulation
(EC) No 1540/98 of 29 June 1998 establishing new rules
on aid to shipbuilding (°) (hereinafter ‘the Shipbuilding
Regulation’), ~which  would already expire on
31 December 2003.

() OJ L 202, 18.7.1998, p. 1.
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(16) In addition Italy considers that it is not clear why the (21)  In relation to the concept of new aid, which is covered
TDM Regulation cannot justify ‘updating’ the aid scheme by the notification obligation under Article 88(3) of the
budget, this being simply a financial operation intended EC Treaty, the Commission applies the definitions set out
to put shipbuilders who made applications in line with in Article 1(c) of Regulation (EC) No 659/1999. One of
the TDM Regulation when it was still in force, but who the things defined as ‘new aid’ in Article 1(c) of this
failed to benefit from the aid because of the budgetary Regulation is ‘alterations to existing aid’.
shortfall, on an equal footing with shipbuilders who have
already benefited from the aid, in keeping with the
general principle of equal treatment. Italy argues that
although the wupdating of public policy resources
designed to correct the effects of time or of cost
forecasts that have proved inadequate involves increasing (22)  Article 4 of the Implementing Regulation further states
the initial aid, it does not constitute new aid, or is that an ‘alteration to an existing aid shall mean any
compatible under the legal basis that justified the change other than modification of a purely formal or
original aid. In short, for Italy, this is just a question of administrative nature which cannot affect the evaluation
settling pending cases of requests for aid referring to of compatibility of the aid measure with the common
contracts concluded before 31 March 2005, without market, including increases in the budget of an auth-
this implying an extension of the scheme, a widening orised aid scheme exceeding 20 %. In this connection,
Of its scope or a Change in its fundamental structure. the Commission notes that Artl(:le 4 Of the Implementing
In support of this view, Italy cites the general principles Regulation does not constitute the legal basis for
of equal treatment, the need to give due consideration to assessing the compatibility of new aid, nor has the
the legitimate expectations of the beneficiaries and Court Commission, contrary to what is suggested by Italy (sce
of Justice case law (judgments in Cases 223/85 (1% and recital 13), relied on this Article for that purpose; rather,
C-364/90 (11)). this  Article provides clarification on how the
Commission should apply Article 1(c) of the Procedural
Regulation concerning the concept of ‘new aid. The
Commission further notes that Italy’s argument that the
! » ) measure is a simple ‘updating’ of costs that have proved
(17) Fmallly, Itgly argues that the notified aid WOlﬂ,d not inadequate, which does not change the fundamental
coqﬂlct with a decision of the Worlfi Trade Organisation structure of the scheme, does not detract from the fact
which found that the TDM Regulation does not comply that the present budget increase qualifies as an alteration
with WTO rules. of existing aid and is therefore new aid, pursuant to
Article 1(c) of the Procedural Regulation and Article 4
of the Implementing Regulation.
V. ASSESSMENT OF THE AID
State aid classification
(18)  As the measure is of a purely budgetary nature, its (23)  Similarly, the Commission cannot accept Italy’s argument
compatibility with the common market should be that under a proper construction of Article 4 of the
assessed by reference to the measures that it is Implementing Regulation, classification as new aid
intended to finance, i.e. to aid under the scheme. For should be reserved for increases in the budgets of
the reasons set out in the Commission’s abovementioned approved aid schemes that are accompanied by an
letter of 19 May 2004, the scheme constitutes State aid extension of the time within which companies may
within the meaning of Article 87(1) of the EC Treaty. have access to the relevant benefits, with consequent
distortive effects on competition. The Commission
notes that increases in the budget of an approved
scheme (other than marginal ones of less than 20 %)
New aid are bound to have an impact on competition as they
allow the Member State to provide more aid than
(19)  Under Article 1(c) of the Procedural Regulation and originally e}p.proved. .Thls change m t.he scheme’s effects
Article 4 of the Implementing Regulation, increases in on competition requires the Commission to make a fresh
the budget of an approved aid scheme constitute new assessment of its compatibility with the common market.
aid if they exceed 20 % of the original budget. In the It follows that a budget increase of the size notified by
present case the notified increase corresponds to 100 % Italy‘ cannot be considered to be of a purely formal or
of the original budget and must consequently be assessed adm1n1§trat1ve nature or .such as not to affect the
as new aid under Article 87 of the EC Treaty. evaluation of compatibility of the aid with the
common market.
(20) Italy’s objections in this respect do not change the
Commission’s assessment.
(24)  The Commission therefore confirms that the notified

() RSV v Commission [1987] ECR 4617.
(") Italy v Commission [1993] ECR 1-2097.

measure must be assessed as new State aid under
Article 87(1) of the EC Treaty.
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(25)

(26)

(27)

(28)

The TDM Regulation is no longer a valid legal basis

Concerning Italy’s first remark in this respect, the
Commission would first point out that the legal basis
for the adoption of the TDM Regulation was not the
Shipbuilding Regulation but the EC Treaty, and in
particular  Articles 87(3)(¢), 93 and 133 thereof.
Furthermore, the Commission can see no inconsistency
between its position in the present case and the fact that
the TDM Regulation referred, for some of its provisions,
to the Shipbuilding Regulation. This was simply a matter
of legislative technique whereby, to avoid repetition, the
TDM Regulation did not reiterate certain definitions or
rules already given in the Shipbuilding Regulation but
simply incorporated the substance of these provisions
by reference to them. The effect of this was not to
make the application of the TDM Regulation on these
points dependent upon the continued validity of the
Shipbuilding Regulation but rather to create new,
autonomous provisions in the TDM Regulation of
similar substance to the provisions of the Shipbuilding
Regulation to which they referred. This in no way
contradicts the Commission’s view in the present case
that an act of the Community institutions must have a
legal basis which is in force on the date on which the act
is adopted.

As stated in the Commission’s decision of 30 April 2008
opening the formal investigation procedure, the TDM
Regulation is no longer in force and thus cannot serve
as a legal basis for the assessment of the new aid. For the
reasons indicated in the decision to initiate the investi-
gation procedure (paragraphs 9 and 10), the notified aid
is not compatible with the common market under the
Framework on State aid to shipbuilding ('?), nor does it
seem to be compatible with the common market on the
basis of any other applicable State aid provisions. The
Commission further notes that Italy has not proposed
any alternative legal basis for assessing the compatibility
of the aid, but rather argued that this is not ‘new aid’
which, as explained in points 18 to 22, the Commission
cannot accept.

Similarly, the Commission cannot accept Italy’s
arguments concerning the general legal principles of
legitimate expectation and equal treatment.

Italy contends that shipbuilders who applied for aid
under the scheme when the TDM Regulation was still
in force and who met the conditions for qualifying for
the aid, but did not receive it because of a lack of
budgetary resources, have a legitimate expectation in
receiving the aid; it also contends that under the
general principle of protection of legitimate expectation
(and also for reasons of equal treatment with those ship-
builders who did receive aid from the available funds),
they are entitled to receive the aid, irrespective of
whether or not the TDM Regulation still applies.

() O] C 317, 30.12.2003, p. 11.

(29)  According to settled case law the right to rely on the
principle of protection of legitimate expectation extends
to any individual who is in a situation in which it is clear
that the Community authorities have, by giving him
precise assurances, led him to entertain legitimate expec-
tations. However, a person may not plead infringement
of this principle unless he has been given precise
assurances by the authorities ().

(30) In the present case, the Commission considers that the
scheme’s potential beneficiaries could argue a legitimate
expectation that any aid granted on the terms of the
scheme as approved by the Commission, including the
budgetary limitation to EUR 10 million, would be lawful.
However, what Italy is arguing amounts to an expec-
tation to benefit from aid after expiry of the scheme,
and in particular to benefit from grants in excess of
the approved budget, ie. to an expectation to receive
new State aid. An undertaking may not in principle
entertain a legitimate expectation to receive aid which
has not been approved by the Commission in accordance
with the procedure provided for by the EC Treaty ('4).
For the same reason, it may not invoke a general
principle of equal treatment in order to be treated on
an equal footing with the beneficiaries of an approved
aid.

(31)  TItaly further quotes case law which, it considers, reflects
application of the principle accessorium sequitur principale
(the decision on the main issue applies to associated
issues) and supports the inference that even if the
updating of public policy resources, designed to correct
the effect of time or cost forecasts that have proved
inadequate, involves increasing the initial aid, it does
not constitute new aid, or is compatible with the legal
basis that justified the original aid.

(32) However, the case law cited does not support Italy’s
position.

(33) In its judgment in Case C 223/85, the Court found that
the Commission’s failure to act within a reasonable time
in conjunction with the fact that the aid was intended to
cover the additional costs of an operation which had
been in receipt of authorised aid had given the bene-
ficiary a legitimate expectation that the aid would
encounter no objection. However, the Commission does

(") See, inter alia, the judgment of the Court of First Instance of

24 September 2008 in Case T20/03 Kahla/Thiiringen Porzellan, not
yet reported paragraph 146.

(1) See, for instance, the Court of Justice’s judgment in Case C-5/89
Commission v Germany [1990] ECR 1-3437, paragraph 14.
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not see how this precedent supports Italy’s view that the
updating of the scheme’s budget does not constitute new
aid or, alternatively, that it is compatible according to the
legal basis that justified the original aid, i.e. the TDM
Regulation. On the contrary, the Commission notes
that in this ruling the Court in no way questioned that
‘aid ... intended to meet additional costs of an operation
which had been in receipt of an authorized aid’ required
the Commission’s approval under Article 87(1) (then 93)
of the EC Treaty.

In addition, Italy has not shown that in the present case
the Commission failed to act within a reasonable time.
On the contrary, it was, rather, Italy that failed to notify
an increase in the scheme while the TDM Regulation was
still in force.

Case C-364/90 does not back up Italy’s view either. In
the part of the judgment to which Italy refers, the Court
merely finds that the Commission failed to justify
adequately a negative State aid decision and makes the
point that certain documents submitted in the pre-liti-
gation phase were sufficiently clear to make the same
arguments admissible in the procedure before the
Court. The Commission cannot see how these purely
procedural points provide any authority for Italy’s view
that increasing the budget of the scheme should, as a
matter of substantive law, be approved on the basis of
the TDM Regulation. Finally, as regards Italy’s comment
according to which the notified aid does not conflict
with a decision of the World Trade Organisation
(WTO) which found that the provisions of the TDM
Regulation did not comply with WTO rules, the
Commission has already noted in previous decisions
that, according to the settled case law of the Court of
Justice, Community legislation must, as far as possible, be
interpreted in the light of international law, including the
EC’s WTO obligations (*°). Therefore interpretation of the
TDM Regulation must also be seen in the light of the
Community’s international obligations (19).

In this context, the Commission recalls that Korea chal-
lenged the compatibility of the TDM Regulation with
WTO rules. On 22 April 2005, a Panel issued a report
concluding that the TDM Regulation and several national
TDM schemes — in place at the time when Korea
initiated the WTO dispute — were in breach of
Article 23(1) of the Understanding on rules and
procedures governing the settlement of disputes
(DSU) (7). On 20 June 2005, the WTO Dispute

(1°) Case C-53/96 Hermes [1998] ECR, 1-3603, paragraph 28; Case C-

76/00 P, Petrotub [2003] ECR. 1-79, paragraph 57.

(1) Cases C 26/06 (ex N 110/06) (O] L 219, 24.8.2007, p. 25) and C

32/07 (ex N 389/06) (O] L 108, 18.4.2008, p. 23).

(") See EC — Measures affecting trade in commercial vessels, WT/DS301/R,

paragraphs 7.184-7.222 and 8.1(d).

(37)

Settlement Body (DSB) adopted the Panel report, which
recommended that the Community should bring the
TDM Regulation and the national TDM schemes into
conformity with its obligations under the WTO
Agreements (). On 20 July 2005, the Community
informed the DSB that its rules were now in conformity
with the DSB ruling and recommendations since the
TDM Regulation had expired on 31 March 2005 and
Member States could no longer grant operating aid
under this Regulation.

The Panel report and the DSB ruling adopting that report
condemned the TDM Regulation per se for being in
breach of WTO rules and required the Community to
stop applying it. The Community’s obligation to
implement the DSB ruling also applies to future
decisions to grant new aid in application of the TDM
Regulation (). The Community, by informing the DSB
that its rules now complied with the DSB ruling and
recommendations, since the TDM Regulation had
expired on 31 March 2005 and Member States could
therefore no longer grant operating aid under that Regu-
lation, undertook no longer to apply the Regulation to
grant new aid. Accordingly, approving the present aid
would result in a breach by the Community of its inter-
national commitments.

VI. CONCLUSION

For the reasons set out above, the Commission finds that
the notified State aid is incompatible with the common
market,

HAS ADOPTED THIS DECISION:

Article 1

The State aid which Italy is planning to implement by altering
scheme N 59/04 concerning a temporary defensive mechanism
for shipbuilding, which entails an increase of EUR 10 million, is
incompatible with the common market.

Therefore the aid may not be implemented.

Article 2

Italy shall inform the Commission, within two months of notifi-
cation of this Decision, of the measures taken to comply with it.

(%) See WTO document WT/DS301/6.

(") See EC — Measures affecting trade in commercial vessels, WT/DS301/R,

paragraph 7.21.
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Article 3

This Decision is addressed to the Italian Republic.

Done at Brussels, 21 October 2008.

For the Commission
Neelie KROES
Member of the Commission
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