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(Acts adopted under the EC Treaty/Euratom Treaty whose publication is obligatory)

REGULATIONS

COUNCIL

REGULATION (EC) No 543/2009 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 18 June 2009
concerning crop statistics and repealing Council Regulations (EEC) No 837/90 and (EEC) No 959/93

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EURO-
PEAN UNION,

Having regard to the Treaty establishing the European Commu-
nity, and in particular Article 285(1) thereof,

Having regard to the proposal from the Commission,

Acting in accordance with the procedure laid down in Article 251
of the Treaty (1),

Whereas:

(1) Council Regulation (EEC) No 837/90 of 26 March 1990
concerning statistical information to be supplied by the
Member States on cereals production (2) and Council Regu-
lation (EEC) No 959/93 of 5 April 1993 concerning statis-
tical information to be supplied by Member States on crop
products other than cereals (3) have been amended several
times. Further amendments and simplifications now being
necessary, these acts should, for reasons of clarity, and in
accordance with the new approach to the simplification of
Community legislation and better regulation (%), be
replaced by one single act.

(") Opinion of the European Parliament of 19 February 2009 (not yet
published in the Official Journal) and Council Decision of 8 June 2009.

() OJL 88, 3.4.1990, p. 1.

(}) OJL98,24.4.1993, p. 1.

(%) Interinstitutional Agreement on better law-making (O] C 321,
31.12.2003, p. 1).

(2)  Statistics on crops are essential for management of the
Community markets. It is also considered essential that
vegetable and permanent crop statistics be included in
addition to statistics on cereals and remaining crops from
arable land, currently governed by Community legislation.

(3)  In order to ensure that the common agricultural policy is
properly administered, the Commission requires that data
on area, yield and production of crops are regularly
provided.

(4)  Regulation (EC) No 1166/2008 of the European Parlia-
ment and of the Council of 19 November 2008 on farm
structure surveys and the survey on agricultural production
methods () provides for a programme of Community sur-
veys for the provision of statistics on the structure of agri-
cultural holdings up to 2016.

(5)  In accordance with Regulation (EC) No 1059/2003 of the
European Parliament and of the Council of 26 May 2003
on the establishment of a common classification of terri-
torial units for statistics (NUTS) (6), all Member States’ sta-
tistics transmitted to the Commission which are broken
down by territorial units are to use the NUTS classification.
Consequently, in order to establish comparable regional
statistics, the territorial units should be defined in accor-
dance with the NUTS classification.

(>) OJ L 321, 1.12.2008, p. 14.

() OJ L 154, 21.6.2003, p. 1.


http://eur-lex.europa.eu/Result.do?aaaa=1990&mm=04&jj=03&type=L&nnn=088&pppp=0001&RechType=RECH_reference_pub&Submit=Search
http://eur-lex.europa.eu/Result.do?aaaa=1993&mm=04&jj=24&type=L&nnn=098&pppp=0001&RechType=RECH_reference_pub&Submit=Search
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2003:321:0001:0001:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2003:321:0001:0001:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:321:0014:0014:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:154:0001:0001:EN:PDF
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(6)  In order to limit the burden on Member States, regional (12) In particular, the Commission should be empowered to
data requirements should not exceed the requirements modify the transmission tables. Since those measures are
established by previous legislation unless new regional lev- of general scope and are designed to amend non-essential
els have come into existence in the meantime. Conse- elements of this Regulation, inter alia, by supplementing it
quently, it is appropriate to allow regional statistical data with new non-essential elements, they must be adopted in
for Germany and the United Kingdom to be provided for accordance with the regulatory procedure with scrutiny
the NUTS 1 territorial units only. provided for in Article 5a of Decision 1999/468/EC.
13)  Council Regulation (EC) No 834/2007 of 28 June 2007 on
(7)  Inorderto faci}itatg the implementation of this Regulation, 13) organic pr(g)duction( an)d labellirfg of7organi£ products (%)
close cooperation is necessary betyveen Member States and provides for an obligation to transmit relevant statistical
the Commission, in partlcula'r with the assistance of the information as defined within the context of the Commu-
zﬁﬂiﬁgnceggxt;e;/zf% ;E%lgcsygia}jta?;t;c; (f;lt up by nity Statistical Programme to the Commission. Recognis-
Y ‘ ing that there is a need for the systematic production of
Community statistics on organic production and farming,
it is anticipated that the Commission will take appropriate
(8  In order to ensure a smooth transition from the regime action, including the submission of a legislative proposal,
applicable under Regulations (EEC) No 837/90 and (EEC) to adequately address this issue.
No 959/93, this Regulation should allow for the granting
of a derogation for a period of not more than two years to
Member States where application of this Regulation to (14)  This Regulation does not affect the voluntary provision by
their national statistical systems would require major adap_ Members States of the statistics of the Early Estimates for
tations and would be likely to cause significant practical Crop Products (EECP).
problems.
(15)  The Standing Committee for Agricultural Statistics has
been consulted,
(9)  The measures for the production of statistics provided for
in this Regulation are necessary for carrying out the activi-
ties of the Community. Since the objective of this Regula- HAVE ADOPTED THIS REGULATION:
tion, namely the establishment of a common legal
framework for the systematic production of Community
statistics on areas under cultivation, yields and production
of cereals and crops other than cereals in Member States, Article 1
cannot be sufficiently achieved by the Member States and .
can therefore be better achieved at Community level, the Subject matter
Community may adopt measures, in accordance with the
principle of subsidiarity as set out in Article 5 of the Treaty. ) ) )
In accordance with the principle of proportionality, as set Thls Regulat}on establishes a common framewo?k for the system-
out in that Article, this Regulation does not go beyond atic production of Community statistics on agricultural land use
what is necessary to achieve that objective. and crop production.
(10)  Regulation (EC) No 223/2009 of the European Parliament Article 2
and of the Council of 11 March 2009 on European statis- Definitions and clarifications
tics (?) constitutes the reference framework for the provi-
sions of this Regulation, in particular as regards conformity
to standards of impartiality, reliability, relevance, cost- 1. For the purposes of this Regulation, the following defini-
effectiveness, statistical confidentiality and transparency, tions shall apply:
and for the transmission and protection of confidential sta-
tistical data provided for under this Regulation, in order to
ensure that no unlawful disclosure or non-statistical use (a) ‘harvest year’ means the calendar year in which the harvest
takes place when Community statistics are produced and begins;
disseminated.
(b) ‘utilised agricultural area’ means the total area taken up by
) ) . arable land, permanent grassland, permanent crops and
(11)  The measures necessary for implementation of this Regu-

lation should be adopted in accordance with Council Deci-
sion 1999/468/EC of 28 June 1999 laying down the
procedures for the exercise of implementing powers con-
ferred on the Commission (3).

(") OJL179,7.8.1972, p. 1.
() OJ L 87, 31.3.2009, p. 164.
() OJ L 184,17.7.1999, p. 23.

kitchen gardens used by the holdings, regardless of the type
of tenure or whether it is used as common land;

‘area under cultivation’ means the area that corresponds to
the total sown area, but after the harvest it excludes ruined
areas (e.g. due to natural disasters);

(4 OJ L 189,20.7.2007, p. 1.


http://eur-lex.europa.eu/Result.do?aaaa=1972&mm=08&jj=07&type=L&nnn=179&pppp=0001&RechType=RECH_reference_pub&Submit=Search
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:087:0164:0164:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:1999:184:0023:0023:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2007:189:0001:0001:EN:PDF
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(d) ‘cropped area’ means the area that corresponds to the total
sown area for producing a specific crop during a given year;

() ‘harvested area’ means the part of the cropped area that is
harvested. It can, therefore, be equal to or less than the
cropped area;

(f) ‘production area’, in connection with permanent crops,
means the area that can potentially be harvested in the refer-
ence harvest year. It excludes all non-producing areas, such
as new plantations that have not yet started to produce;

(@) ‘harvested production’ means production including
on-holding losses and wastage, quantities consumed directly
on the farm and marketed quantities, indicated in units of
basic product weight;

(h) ‘yield means the harvested production per area under
cultivation;

(i) ‘crops under glass or high (accessible) cover’ means crops
which, for the whole of their period of growth or for the pre-
dominant part of it, are covered by greenhouses or fixed or
mobile high cover (glass or rigid or flexible plastic). This
excludes sheets of plastic laid flat on the ground, as well as
land under cloches or tunnels not accessible to man or mov-
able glass-covered frames. Areas of crops which are grown
temporarily under glass and temporarily in the open air are
reported as entirely under glass, unless the period under glass
is of extremely limited duration;

() ‘main area’ of a given parcel means the area where the parcel
has been used only once during a given crop year, and which
is unequivocally defined by that use.

2. ‘Successive cropping’ refers to a parcel of arable land that is
used more than once during a given crop year but which each
time it is used has only one crop. That area shall be considered as
area under cultivation for each crop. The concepts of main and
secondary areas are not applicable in this context.

‘Combined cropping’ refers to a combination of crops that are
cultivated on a parcel of agricultural land at the same time. The
area under cultivation in this case is distributed between the crops
in proportion to the area of the land they are cultivated on. The
concepts of main and secondary areas are not applicable in this
context.

‘Dual-purpose crops’, i.e. crops having more than one purpose,
are by convention considered as crops for their primary use and
as secondary crops for their supplementary uses.

Article 3

Coverage

1. Each Member State shall produce statistics on the crops
listed in the Annex and produced on the utilised agricultural area
within its territory.

2. Statistics shall be representative of at least 95 % of the fol-
lowing areas:

(a) total area under cultivation of crops from arable land
(Table 1);

(b) total harvested area of vegetables, melons and strawberries
(Table 2);

(c) total production area of permanent crops (Table 3);
(d) utilised agricultural area (Table 4).

3. Variables with a low or zero prevalence in a Member State
may be excluded from the statistics, provided that the Member
State in question informs the Commission of all such crops and
of the applicable threshold for low prevalence of each such crop
by the end of the calendar year immediately preceding each of the
reference periods.

Article 4

Frequency and reference period

Member States shall provide the Commission annually with the
data referred to in the Annex. The reference period shall be the
harvest year. The first reference year shall be 2010.

Article 5

Precision requirements

1. Member States conducting sample surveys in order to obtain
statistics shall take all necessary steps to ensure that Table 1 data
meet the following precision requirements: the coefficient of
variation of the data to be provided by 30 September of the year
n + 1 shall not exceed, at national level, 3 % for the area under
cultivation for each of the following groups of main crops: cere-
als for the production of grain (including seed), dried pulses and
protein crops for the production of grain (including seed and mix-
tures of cereals and pulses), root crops, industrial crops and plants
harvested green.

2. A Member State which decides to use sources of statistical
information other than statistical surveys shall ensure that infor-
mation obtained from such sources is of at least equal quality to
information obtained from statistical surveys.

3. A Member State which decides to use an administrative
source shall inform the Commission in advance and shall provide
details concerning the method to be used and the quality of the
data from that administrative source.

Article 6

Transmission to the Commission

1.  Member States shall transmit to the Commission (Eurostat)
the data set out in the Annex within the time limits specified for
each table.
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2. The transmission tables as set out in the Annex may be
adapted by the Commission. Those measures, designed to amend
non-essential elements of this Regulation, inter alia, by supple-
menting it, shall be adopted in accordance with the regulatory
procedure with scrutiny referred to in Article 9(3).

Article 7

Regional statistics

1. The data for crops marked with ‘R’ in the Annex shall be
provided for the NUTS 1 and NUTS 2 territorial units defined in
Regulation (EC) No 1059/2003. By way of exception, they may
be provided for the NUTS 1 territorial units for Germany and the
United Kingdom.

2. Variables with a low or zero prevalence in a Member State
may be excluded from the regional statistics, provided that the
Member State informs the Commission of all such crops and of
the applicable threshold for low prevalence of each such crop by
the end of the calendar year immediately preceding each of the
reference periods.

Article 8

Statistical quality and report

1. For the purposes of this Regulation, the following quality
criteria shall apply to the data to be transmitted:

(@) ‘relevance’, which refers to the degree to which statistics meet
current and potential needs of the users;

(b) ‘accuracy’, which refers to the closeness of estimates to the
unknown true values;

(c) ‘timeliness’, which refers to the period between the availabil-
ity of the information and the event or phenomenon it
describes;

(d) ‘punctuality’, which refers to the delay between the date of
the release of the data and the target date (the date by which
the data should have been delivered);

(e) ‘accessibility’ and ‘clarity’, which refer to the conditions and
modalities by which users can obtain, use and interpret data;

(f) ‘comparability’, which refers to the measurement of the
impact of differences in applied statistical concepts, measure-
ment tools and procedures when statistics are compared
between geographical areas, sectoral domains or over time;

(g) ‘coherence’, which refers to the adequacy of the data to be
reliably combined in different ways and for various uses.

2. Every three years, and for the first time by 1 October 2011,
Member States shall provide the Commission (Eurostat) with
reports on the quality of the data transmitted.

3. The quality report, using the quality criteria referred to in
paragraph 1, shall describe:

(a) the organisation of the surveys covered by this Regulation
and the methodology applied;

(b) the level of precision achieved for the sample surveys referred
to in this Regulation; and

(c) the quality of sources other than surveys which are used.

4. Member States shall inform the Commission of any meth-
odological or other change which might have a considerable effect
on the statistics. This shall be done not later than three months
after this change enters into force.

5. The principle that additional costs and burdens remain
within reasonable limits shall be taken into account.

Article 9

Committee procedure

1. The Commission shall be assisted by the Standing
Committee for Agricultural Statistics established by Article 1 of
Decision 72/279/EEC.

2. Where reference is made to this paragraph, Articles 4 and 7
of Decision 1999/468/EC shall apply, having regard to the pro-
visions of Article 8 thereof.

The time limit laid down in Article 4(3) of Decision 1999/468/EC
shall be set at three months.

3. Where reference is made to this paragraph, Article 5a(1)
to (4) and Article 7 of Decision 1999/468/EC shall apply, having
regard to the provisions of Article 8 thereof.

Article 10

Derogation

1. Where application of this Regulation to the national statis-
tical system of a Member State necessitates major adaptations and
is likely to cause significant practical problems, the Commission
may, in accordance with the management procedure referred to
in Article 9(2), grant a derogation from its application until
31 December 2010 or until 31 December 2011.

2. To this end, a Member State shall present a duly motivated
request to the Commission not later than 31 July 2009.
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Article 11
Repeal
1. Without prejudice to paragraph 2, Regulations (EEC)

No 837/90 and (EEC) No 959/93 are hereby repealed with effect
from 1 January 2010.

References made to the repealed Regulations shall be construed as
references to this Regulation.

2. By way of derogation from the second subparagraph of
Article 12, a Member State having been granted a derogation in

accordance with Article 10 shall continue to apply the provisions
of Regulations (EEC) No 837/90 and (EEC) No 959/93 for the
duration of the derogation.

Article 12
Entry into force

This Regulation shall enter into force on the 20th day following
its publication in the Official Journal of the European Union.

It shall apply from 1 January 2010. However, Article 10 shall
apply from the date of entry into force of this Regulation.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 18 June 2009.

For the European Parliament
The President
H.-G. POTTERING

For the Council
The President
S. FULE



ANNEX
Table 1
Crops from arable land
PART A
Area under cultivation Harvested production Yield
(1 000 hectares) (1 000 tonnes) (100 kg/ha)
31 Jan 30 Jun 31 Aug 30 Sept 31 Jan 30 Sept 30 Sept 31 Oct 31 Jan 30 Sept 31 Aug
Transmission deadlines
year n year n year n year n yearn + 1 yearn + 1 year n year n yearn + 1 yearn + 1 year n
1 2 3 4 5 6 7 8 9 10 11
MSs above | MSs above | MSs above All MSs All MSs All MSs All MSs All MSs All MSs All MSs MSs above
threshold threshold threshold threshold
Cereals for the production of grain — — — — X R — — X R —
(including seed) ()
Cereals (excluding rice) (*) — — — — X X — — X X —
Common wheat and spelt () — X X X X R X X X R X
of which: Winter wheat (") X X X X X X X X X X X
Durum wheat () X X X X X R X X X R X
Rye and maslin () X X X X X R X X X R X
Barley (") — X X X X R X X X R X
of which: Winter barley () X X X X X X X X X X X
Oats () — X X X X X X X X X X
Mixed grain other than maslin () — — — — X X — — X X —
Grain maize and corn cob mix () — X X X X R X X X R X
Sorghum (°) — X X X X X X X X X X
Triticale () X X X X X X X X X X X
Millet, buckwheat, canary seed (") — — — — X X — — X X —
Rice () — X X X X X X X X X X
of which: Indica — — — — X X — — X X —
Japonica — — — — X X — — X X —

94911
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PART B

Area under cultivation Harvested production Yield
(1 000 hectares) (1 000 tonnes) (100 kg/ha)
31 Jan 30 Jun 31 Aug 30 Sept 31 March 30 Sept 30 Sept 31 Oct 31 March 30 Sept 31 Aug
Transmission deadlines
year n year n year n year n yearn + 1 yearn + 1 year n year n yearn + 1 yearn + 1 year n
1 2 3 4 5 6 7 8 9 10 11
MSs above MSs above MSs above All MSs All MSs All MSs All MSs All MSs All MSs All MSs MSs above
threshold threshold threshold threshold
Dried pulses and protein crops — — — — X R — — X X —
for the production of grain
(including seed and mixtures of
cereals and pulses) ()
Field peas (') — X X X X X X X X X X
Broad and field beans (") — X X X X X — X X X —
Sweet lupins (') — — — — X X — — X X —
Other dried pulses n.e.c. — — — — X X — — — — —
Root crops — — — — X X — — X X —
Potatoes (including early potatoes — X X X X X — X X X —
and seed potatoes)
Sugar beet (excluding seed) — X X X X R — X X R —
Other root crops n.e.c. — — — — X X — — — — —
Industrial crops — — — — X X — — X X —
Rape and turnip rape () — X X X X R X X X R X
of which: Winter rape X X X X X X X X X X X
Sunflower seed () — X X X X R X X X R X
Linseed (oil flax) (") — — — — X R — — X X —
Soya (') — X X X X R X X X R X
Cotton seed (*) — — — — — — — — X X —
Other oil seed crops () — — — — X X — — — — —
Fibre flax — — — — X R — — X X —
Hemp — — — — X X — — X X —
Cotton fibre — — — — X R — — X X —

600T'9°6C
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Area under cultivation Harvested production Yield
(1 000 hectares) (1 000 tonnes) (100 kg/ha)
31 Jan 30 Jun 31 Aug 30 Sept 31 March 30 Sept 30 Sept 31 Oct 31 March 30 Sept 31 Aug
Transmission deadlines
year n year n year n year n yearn + 1 yearn + 1 year n year n yearn + 1 yearn + 1 year n
1 2 3 4 5 6 7 8 9 10 11
Hops — — — — X X — — —
Tobacco — — — — X R — — —
Aromatic plants, medicinal and — — — — X X — — — — —
culinary plants
Energy crops n.e.c. — — — — X X — — X X —
Plants harvested green — — — — X X — — — — —
Annual plants harvested green — — — — X X — — X X —
of which: Green maize — X X X X X X X X X X
Cereals harvested green — — — — X X — — X X —
Leguminous plants — — — — X X — — — — —
Temporary grasses and grazing — — — — X X — — — — —

(n.e.c. = not elsewhere classified)

() Figures on production for these products shall be given in average degree of humidity, which each Member State shall communicate to the Commission in January/March of year n + 1 (column 9).

NB: Estimates for columns 1, 2, 3 and 11 are compulsory for Member States with average national production per year in the last three years above:
3 000 000 tonnes for common wheat,
1000 000 tonnes for durum wheat,
900 000 tonnes for barley,

100 000 tonnes for rye and maslin,
1 500 000 tonnes for grain maize,
200 000 tonnes for triticale,

150 000 tonnes for oats,

150 000 tonnes for sorghum,

150 000 tonnes for rice,

70 000 tonnes for field peas,

50 000 tonnes for field beans,

300 000 tonnes for rape,

200 000 tonnes for sunflower,

60 000 tonnes for soya,

700 000 tonnes for potatoes,

2 500 000 tonnes for sugar beet,
and 4 500 000 tonnes for green maize.

uorun ueadonyg ayl jo [ewno( [eRIIO 8//91 1
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Vegetables, melons and strawberries

Table 2

Harvested area
(1 000 hectares)

Harvested production
(1 000 tonnes)

Transmission deadlines

31 March
yearn + 1

31 March
yearn + 1

1

2

VEGETABLES, MELONS AND
STRAWBERRIES

Brassicas

Cauliflower and broccoli

Cabbage (white)

Leafy or stalked vegetables

Celery

Leeks

Lettuces

of which: under glass or high accessible cover (?)
Endives

Spinach

Asparagus

Chicory

Artichokes

Vegetables cultivated for fruit

Tomatoes

of which: Tomatoes for fresh consumption

of which: under glass or high accessible cover (?)
Cucumbers

of which: under glass or high accessible cover ()
Gherkins

Melons

Watermelons

Eggplants

Courgettes

Red pepper, capsicum

of which: under glass or high accessible cover ()
Root, tuber and bulb vegetables

Carrots

Garlic

Onions

Shallots

Celeriac

Radishes

Pulses

Peas

Beans

Strawberries

of which: under glass or high accessible cover (*)

Cultivated mushrooms

X

<=
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(") Estimates compulsory for Member States with a harvested area of 500 ha or more.
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Table 3

Permanent crops

Production area Harvested production
(1 000 hectares) (1 000 tonnes)
Transmission deadlines ;eerr[laidi ;eerr[larf}i y;?r iqjtl
1 2 3

PERMANENT CROPS X
Fruit from temperate climate zones
Apples X X
of which: Apples for fresh consumption X
Pears X X
Peaches X X
Nectarines X X
Apricots X X
Cherries X X
of which: Sour cherries X X
Plums X X
Berry species
Blackcurrants X X
Raspberries X X
Nuts (1)
Walnuts X X
Hazelnuts X X
Almonds X X
Chestnuts X X
Fruit from subtropical climate zones
Figs X X
Kiwis X X
Avocados X X
Bananas X X
Citrus fruits (1) X
Pomelos and grapefruit X X
Lemons and acid limes X X
Oranges X X
Small citrus fruits X X
Satsumas X X
Clementines X X
Vineyards () X X
Vineyards for wine X X
of which: ~ Wines with protected X X

designation of origin

Wines with protected X X

geographical indication

Other wines X X
Vineyard for table grapes X X
Vineyard for raisins X X
Olive trees (1)
Olive trees for table olives X X
Olive trees for olive oil X X

(") Compulsory for Member States with a national production area of 500 ha or more.
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Table 4

Agricultural land use

Main area
(1 000 hectares)

30 Sept

Transmission deadline
yearn + 1

Utilised agricultural area R
Arable land

Cereals for the production of grain (including seed)

o< =

Dried pulses and protein crops for the production of grain
(including seed and mixtures of cereals and pulses)

Potatoes (including early potatoes and seed potatoes)
Sugar beet (excluding seed)
Industrial crops
Fresh vegetables, melons and strawberries
Flowers and ornamental plants (excluding nurseries)
Plants harvested green
Other arable-land crops
Fallow land
Permanent grassland
Permanent crops
of which: Fruit and berry plantations
Olive plantations

Vineyards

T = R = B e T

Nurseries
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REGULATION (EC) No 544/2009 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 18 June 2009

amending Regulation (EC) No 717/2007 on roaming on public mobile telephone networks within the
Community and Directive 2002/21/EC on a common regulatory framework for electronic
communications networks and services

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EURO-
PEAN UNION,

Having regard to the Treaty establishing the European Commu-
nity, and in particular Article 95 thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Economic and
Social Committee (1),

Having consulted the Committee of the Regions,

Acting in accordance with the procedure laid down in Article 251
of the Treaty (3,

Whereas:

(1) Regulation (EC) No 717/2007 (3) imposed, on an excep-
tional and temporary basis, limits on the charges that may
be levied by mobile operators, at wholesale and retail lev-
els, for the provision of international roaming services for
voice calls originating and terminating within the Commu-
nity. That Regulation also laid down rules aimed at increas-
ing price transparency and improving the provision of
information on charges to users of Community-wide
roaming services.

(2)  The Commission has carried out a review in accordance
with Article 11 of Regulation (EC) No 717/2007, where it
was required to evaluate whether the objectives of that
Regulation had been achieved, to review developments in
wholesale and retail charges for the provision to roaming
customers of voice and data communications services,
including SMS and MMS, and to include, if appropriate,
recommendations regarding the need to regulate those ser-
vices. In its report to the European Parliament and the
Council, contained in its Communication of 23 Septem-
ber 2008 on the outcome of the review of the functioning
of Regulation (EC) No 717/2007 of the European Parlia-
ment and of the Council of 27 June 2007 on roaming on
public mobile telephone networks within the Community
and amending Directive 2002/21/EC, the Commission
concluded that it was appropriate to extend the validity of
Regulation (EC) No 717/2007 beyond 30 June 2010.

(') Opinion of 15 January 2009 (not yet published in the Official Journal).
(%) Opinion of the European Parliament of 22 April 2009 (not yet pub-

lished in the Official Journal) and Council Decision of 8 June 2009.
(}) OJL 171, 29.6.2007, p. 32.

(3)  Furthermore, the Commission found that the scope of
Regulation (EC) No 717/2007 should be extended to cover
the provision within the Community of SMS and data
roaming services. The special characteristics exhibited by
the international roaming markets, which justified the
adoption of Regulation (EC) No 717/2007 and the impo-
sition of obligations on mobile operators with regard to
the provision of Community-wide voice roaming calls,
apply equally to the provision of Community-wide SMS
and data roaming services. Like voice roaming services,
SMS and data roaming services are not purchased indepen-
dently at national level but constitute only part of a broader
retail package purchased by customers from their home
provider, thereby limiting the competitive forces at play.
Likewise, because of the cross-border nature of the services
concerned, national regulatory authorities which are
responsible for safeguarding and promoting the interests
of mobile customers resident within their territory are not
able to control the behaviour of the operators of the vis-
ited network, situated in other Member States.

(4)  Structural problems relating to roaming services should be
easier to solve in a genuine single market for mobile com-
munication services, which is not fully in place at present,
but which should be the ultimate aim of any regulatory
framework.

(5)  For this reason the national regulatory authorities, acting
within the European Regulators Group for Electronic Com-
munications Networks and Services (ERG), established by
Commission Decision 2002/627[EC (*), in its response to
the public consultation on the review of Regulation (EC)
No 717/2007, once again called on the Commission to act
at Community level, both as regards the prolongation of
the Regulation and with regard to the regulation of SMS
roaming and data roaming services.

(6)  Data on the development of prices for Community-wide
voice roaming services since the entry into force of Regu-
lation (EC) No 717/2007, including in particular those col-
lected by national regulatory authorities and reported on a
quarterly basis through the medium of the ERG, do not
provide sufficient evidence to suggest that competition at
the retail or wholesale levels is likely to be sustainable from
June 2010 onwards in the absence of regulatory measures.
Such data indicates that retail and wholesale prices are
clustering at or close to the limits set by Regulation (EC)
No 717/2007, with only limited competition below those
limits.

(*) OJ L 200, 30.7.2002, p. 38.
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(7)  The expiry in June 2010 of the regulatory safeguards which currency by applying the reference exchange rates pub-

(10)

(11)

(12)

apply to intra-Community voice roaming services at
wholesale and retail levels by virtue of Regulation (EC)
No 717/2007 would therefore give rise to a significant risk
that the underlying lack of competitive pressures in the
voice roaming market and the incentive for mobile opera-
tors to maximise their roaming revenues would result in
retail and wholesale prices for intra-Community roaming
that do not constitute a reasonable reflection of the under-
lying costs involved in the provision of the service, thereby
jeopardising the objectives of Regulation (EC)
No 717/2007. Regulation (EC) No 717/2007 should there-
fore be extended beyond 30 June 2010 for a period of two
years in order to ensure the smooth functioning of the
internal market by guaranteeing that consumers continue
to benefit from the assurance that they will not be charged
an excessive price, in comparison with competitive
national prices, when making or receiving a regulated
roaming call while at the same time leaving sufficient time
for competition to develop.

The obligations laid down in this Regulation should not
distort the competitive conditions between mobile opera-
tors within the Community and should not introduce any
sort of competitive advantage, in particular on the basis of
the size, type of roaming traffic or home market of the
provider of roaming services.

The levels of the maximum average wholesale charges for
regulated roaming calls set by Regulation (EC)
No 717/2007 should continue to decrease over the
extended duration of the Regulation to reflect decreasing
costs, including reductions in regulated mobile termination
rates in the Member States, in order to ensure the smooth
functioning of the internal market while at the same time
continuing to meet the dual objectives of eliminating exces-
sive prices and allowing operators freedom to compete and
innovate.

In order to stimulate and strengthen sustainable competi-
tion in the various roaming services, national regulatory
authorities should monitor whether there is discrimination
between large and smaller providers, particularly in rela-
tion to the calculation of wholesale prices.

The date in 2009 on which the decrease in the maximum
price limits for regulated roaming calls at both wholesale
and retail levels takes effect should be brought forward
from 30 August to 1 July, in order to ensure consistency
with the introduction of the obligations regarding the pric-
ing of regulated SMS messages provided for by this Regu-
lation. In this way, users of both voice and SMS roaming
services would be able to benefit from the new tariffs dur-
ing the period when there is the greatest demand for those
services.

Where charge limits are not denominated in euro, the
applicable charge limits for the initial limits and the revised
values of those limits should be determined in the relevant

(13)

(14)

(16)

17)

lished in the Official Journal of the European Union on the
dates specified in this Regulation. Where there is no pub-
lication on the date specified, the applicable reference
exchange rates should be those published in the first Offi-
cial Journal of the European Union following that date and
containing such reference exchange rates.

As compliance with the wholesale charge limit established
by Regulation (EC) No 717/2007 is measured by reference
to the average wholesale price prevailing between any two
operators over a 12-month period, it is appropriate to
clarify that the period may be shorter, for example where
the date of a scheduled decrease in the level of the maxi-
mum average wholesale charge occurs before the end of
the 12-month period.

The practice by some mobile network operators of billing
for the provision of wholesale roaming calls on the basis
of minimum charging periods of up to 60 seconds, as
opposed to the per second basis normally applied for other
wholesale interconnection charges, creates a distortion of
competition between these operators and those applying
different billing methods and undermines the consistent
application of the wholesale price limits introduced by
Regulation (EC) No 717/2007. Moreover it represents an
additional charge which, by increasing wholesale costs, has
negative consequences for the pricing of voice roaming
services at retail level. Mobile operators should therefore be
required to bill for the wholesale provision of regulated
roaming calls on a per second basis.

The maximum levels of the Eurotariff, both for calls made
and calls received, should continue to decrease annually
during the extended period of validity of Regulation (EC)
No 717/2007 in a manner consistent with the decreases
required during the initial period of application of that
Regulation, to reflect the continuing decreases in domestic
mobile prices generally and the continuing decreases in the
underlying costs of providing regulated roaming calls. In
this way, the continuity in the effects of that Regulation is
maintained.

The increased margins between maximum wholesale and
retail charges provided for by this Regulation should allow
increased scope for operators to compete on price at the
retail level, thereby maximising the chances that a prop-
erly competitive market will emerge.

Some operators face higher wholesale costs than others
due to geographical or other circumstances, such as diffi-
cult topography, regions with low population density and
large influxes of tourists within short time periods.
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(18)

(21)

(22)

The ERG has estimated that the practice of mobile opera-
tors of using charging intervals of more than one second
when billing for roaming services at retail level has added
24 % to a typical Eurotariff bill for calls made and 19 % for
calls received. They also stated that these increases repre-
sent a form of hidden charge since they are not transpar-
ent to most consumers. For this reason, the ERG
recommended urgent action to address the different bill-
ing practices at retail level applied to the Eurotariff.

While Regulation (EC) No 717/2007, by introducing a
Eurotariff in the Community, established a common
approach to ensuring that roaming customers are not
charged excessive prices for regulated roaming calls, the
different billing unitisation practices employed by mobile
operators seriously undermines its consistent application.
This also means that, despite the Community-wide, cross-
border nature of intra-Community roaming services, there
are divergent approaches in relation to the billing of regu-
lated roaming calls which distort competitive conditions in
the single market.

A common set of rules regarding unitisation of Eurotariff
bills at retail level should therefore be introduced in order
to further strengthen the single market and provide
throughout the Community a common level of protection
to consumers of Community-wide roaming services.

Providers of regulated roaming calls at the retail level
should therefore be required to bill their customers on a
per second basis for all calls subject to a Eurotariff, subject
only to the possibility to apply a minimum initial charging
period of no more than 30 seconds for calls made. This
will enable operators to cover any reasonable set-up costs
and to provide flexibility to compete by offering shorter
minimum charging periods. However, no minimum initial
charging period is justified in the case of Eurotariff calls
received, as the underlying wholesale cost is charged on a
per second basis and any specific set-up costs are already
covered by mobile termination rates.

Customers should not have to pay for receiving voice mail
messages in a visited network, as they cannot control the
duration of such messages. This should be without preju-
dice to other applicable voice mail charges, for example
charges for listening to such messages.

As regards SMS roaming services, the market data collected
by the ERG and the Commission since the entry into force
of Regulation (EC) No 717/2007 have demonstrated that
a situation persists across the Community in which whole-
sale charges for these services have remained broadly stable

(24)

(27)

and have no meaningful relationship with underlying costs.
As is the case for voice roaming services, there appear to
be insufficient competitive pressures on operators to
reduce wholesale prices. Retail prices for SMS roaming ser-
vices have also, with no clear justification, remained
broadly stable, subject to high margins and priced signifi-
cantly above equivalent domestic SMS services.

Just as is the case for voice roaming calls, there is a signifi-
cant risk that imposing wholesale pricing obligations alone
would not result automatically in lower rates for retail cus-
tomers. On the other hand, action to reduce the level of
retail prices without addressing the level of the wholesale
costs associated with the provision of these services could
prejudice the position of some operators, in particular
smaller operators, by increasing the risk of price squeeze.

Furthermore, because of the particular structure of the
roaming market and its cross-border nature, the 2002
regulatory framework has not provided national regulatory
authorities with suitable tools to address effectively the
competitive problems underlying the high level of whole-
sale and retail prices for regulated roaming SMS services.
This fails to ensure the smooth functioning of the internal
market and should be corrected.

The ERG also stated in its response to the Commission’s
public consultation on the review of the operation of
Regulation (EC) No 717/2007 that it considered that regu-
lation of SMS roaming was necessary, at both wholesale
and retail levels, in order to bring prices more into line
with costs and with domestic prices. It considered that
arrangements analogous to those for voice roaming would
be suitable. More specifically, the ERG recommended intro-
ducing a cap on the average wholesale rate charged by any
one operator to any other operator for SMS roaming, and
amending the Eurotariff obligation to include an offer of
SMS roaming at a rate no greater than a specified maxi-
mum cap.

Regulatory obligations should therefore be imposed with
regard to regulated roaming SMS services at wholesale
level, in order to establish a more reasonable relationship
between wholesale charges and the underlying costs of
provision, and at retail level to protect the interests of
roaming customers.

These regulatory obligations should take effect as soon as
possible, while allowing the operators concerned a reason-
able period to adapt their prices and service offers to ensure
compliance.
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(29)

(30)

(31)

(32)

(33)

(34)

The most effective and proportionate approach to regulat-
ing the level of prices for regulated roaming SMS messages
at wholesale level is the setting at Community level of a
maximum average charge per SMS sent from a visited net-
work. The average wholesale charge should apply between
any pair of mobile operators within the Community over
a specified period.

The wholesale price limit for regulated roaming SMS
should include all costs incurred by the provider of the
wholesale service, including, inter alia, origination, transit
and the unrecovered cost of termination of roaming SMS
messages on the visited network. Wholesale providers of
regulated roaming SMS services should therefore be pro-
hibited from introducing a separate charge for the termi-
nation of roaming SMS messages on their network, in
order to ensure the consistent application of the rules
established by this Regulation.

The most effective and proportionate approach to regulat-
ing the level of prices for Community-wide roaming SMS
messages at the retail level is the introduction of a require-
ment for mobile operators to offer their roaming custom-
ers a Euro-SMS tariff which does not exceed a specified
maximum price limit. The Euro-SMS tariff should be set at
a level which guarantees a sufficient margin to operators
while also more reasonably reflecting the underlying retail
Costs.

This regulatory approach should ensure that retail charges
for regulated roaming SMS messages more accurately
reflect the underlying costs involved in the provision of the
service than has previously been the case. The maximum
Euro-SMS tariff that may be offered to roaming customers
should therefore reflect a reasonable margin over the costs
of providing a regulated roaming SMS service, whilst allow-
ing operators the freedom to compete by differentiating
their offerings and adapting their pricing structures to mar-
ket conditions and consumer preferences. This regulatory
approach should not apply to value-added SMS services.

Roaming customers should not be required to pay any
additional charge for receiving a regulated roaming SMS or
voicemail message while roaming on a visited network,
since such termination costs are already compensated by
the retail charge levied for the sending of a roaming SMS
or voicemail message.

A Euro-SMS tariff should automatically apply to any new
or existing roaming customer who has not deliberately
chosen or does not deliberately choose a special SMS
roaming tariff or a package for roaming services including
regulated roaming SMS services.

(35)

(38)

(39)

In order to ensure end-to-end connectivity and interoper-
ability for roaming customers of regulated roaming SMS
services, national regulatory authorities should intervene in
a timely manner where a terrestrial mobile network opera-
tor established in one Member State complains to its
national regulatory authority that its subscribers are unable
to send or receive regulated roaming SMS messages to or
from subscribers of a terrestrial mobile network located in
another Member State as a result of a failure of the two
operators concerned to conclude an agreement. Such inter-
vention should be in accordance with the provisions of
Article 5 of Directive 2002/19/EC of the European Parlia-
ment and of the Council of 7 March 2002 on access to,
and interconnection of, electronic communications net-
works and associated facilities (Access Directive) (1) and on
a coordinated basis, and in accordance with the provisions
of Article 8(1) of Regulation (EC) No 717/2007 and
Article 21 of Directive 2002/21/EC (2.

An SMS message is a Short Message Service text message
and is clearly distinct from other messages such as MMS
messages or e-mails. In order to ensure that the Regulation
is not deprived of its effectiveness and that its objectives
are fully met, any changes to the technical parameters of a
roaming SMS message which would differentiate it from a
domestic SMS message should be prohibited.

Data collected by national regulatory authorities indicate
that average wholesale charges for data roaming services
levied by visited network operators from roaming custom-
ers’ home providers appear to be on a downward trend,
although high prices for wholesale data roaming services
persist.

The high level of retail prices for data roaming services
continues to be of concern and indicates that competition
in these services is still not sufficient. However, unlike voice
and SMS roaming services, competitive constraints exist at
retail level, as roaming customers have alternative means
of accessing data services when abroad, such as public
wireless access to the Internet, without associated number-
ing constraints. It would therefore be premature at this
stage to regulate prices at the retail level. Furthermore, any
roaming network connection should be established with
the user’s consent. Accordingly, there should be no roam-
ing data downloading, including software updating and
e-mail retrieval, without the user’s prior consent or request,
unless the user has indicated that he does not wish to enjoy
such protection.

Home providers should not charge the roaming customer
for any regulated data roaming service, unless and until the
roaming customer accepts the provision of the service.

(Y) OJ L 108, 24.4.2002, p. 7.

() OJ L 108, 24.4.2002, p. 33.


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2002:108:0007:0007:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2002:108:0033:0033:EN:PDF

L167/16

Official Journal of the European Union

29.6.2009

(40)

(41)

(42)

(43)

(44)

However, measures should be introduced to improve the
transparency of retail prices for data roaming services, in
particular to eliminate the problem of ‘bill shock’ which
constitutes a barrier to the smooth functioning of the inter-
nal market, and to provide roaming customers with the
tools they need to monitor and control their expenditure
on data roaming services. Equally, there should be no
obstacles to the emergence of applications or technologies
which can be a substitute for, or alternative to, roaming
services, such as WiFi, Voice over Internet Protocol (VoIP)
and Instant Messaging services. Consumers should be pro-
vided with this information, thereby allowing them to
make an informed choice.

In particular, mobile operators should provide their roam-
ing customers with personalised tariff information on the
charges applicable to those customers for data roaming
services every time they initiate a data roaming service on
entering another Member State. This information should
be delivered to their mobile telephone or other mobile
device in the manner best suited to its easy receipt and
comprehension.

In order to facilitate customers’ understanding of the finan-
cial consequences of the use of regulated data roaming ser-
vices and to permit them to monitor and control their
expenditure, the home provider should give examples for
data roaming applications, such as e-mail, picture and
web-browsing, by indicating their approximate size in
terms of data usage.

In addition, in order to avoid bill shocks, mobile operators
should define one or more maximum financial and/or vol-
ume limits for their outstanding charges for data roaming
services, expressed in the currency in which the roaming
customer is billed, and which they should offer to all their
roaming customers, free of charge, with an appropriate
notification when this limit is being approached. Upon
reaching this maximum limit, customers should no longer
receive and be charged for those services unless they spe-
cifically request continued provision of those services in
accordance with the terms and conditions set out in the
notification. Roaming customers should be given the
opportunity to opt for any of these maximum financial or
volume limits within a reasonable period or to choose not
to have such a limit. Unless customers state otherwise, they
should be put on a default limit system.

These transparency measures should be seen as minimum
safeguards for roaming customers, and should not pre-
clude mobile operators from offering their customers a
range of other facilities which help them to predict and
control their expenditure on data roaming services. For
example, many operators are developing new retail flat rate
roaming offers which permit data roaming for a specified

(45)

(46)

(47)

price over a specified period up to a ‘fair use’ volume limit.
Likewise operators are developing systems to enable their
roaming customers to be updated on a real-time basis on
their accumulated outstanding data roaming charges. To
ensure the smooth functioning of the internal market,
these developments on the domestic markets should be
reflected in the harmonised rules.

Moreover, the persistence of high wholesale charges for
data roaming services is primarily attributable to high
wholesale prices charged by operators of non-preferred
networks. Such charges are caused by traffic steering limi-
tations which leave operators with no incentive to reduce
their standard wholesale prices unilaterally since the traffic
will be received irrespective of the price charged. This
results in an extreme variation in wholesale costs. In some
cases the wholesale data roaming prices applicable to non-
preferred networks are 30 times higher than those applied
to the preferred network. These excessively high wholesale
charges for data roaming services lead to appreciable dis-
tortions of competitive conditions between mobile opera-
tors within the Community which undermine the smooth
functioning of the internal market. They also constrain the
ability of home providers to predict their wholesale costs
and therefore to provide their customers with transparent
and competitive retail pricing packages. In view of the limi-
tations on the ability of national regulatory authorities to
deal with these problems effectively at national level, a
wholesale price limit on data roaming services should
apply. The wholesale price limit should be set at a safe-
guard level well above the lowest wholesale prices cur-
rently available in the market, to enhance competitive
conditions and permit the development of a competitive
trend in the market, while ensuring the better functioning
of the internal market for the benefit of consumers. By
eliminating the excessive wholesale data roaming charges
that persist in certain cases in the market, this safeguard
level should prevent, throughout the period of application
of Regulation (EC) No 717/2007, the emergence of distor-
tions or restrictions on competition between mobile
operators.

In order to reflect developments in the market, and the
applicable regulatory framework for electronic communi-
cations, it is necessary to refer to ‘public communications
networks’ instead of ‘public telephony networks’. For the
sake of consistency Article 1(5) of Directive 2002/21/EC
should be amended accordingly.

Since the objectives of this Regulation, namely to amend
Regulation (EC) No 717/2007 and Directive 2002/21/EC
in order to maintain and further develop a common set of
rules to ensure that users of public mobile communica-
tions networks when travelling within the Community do
not pay excessive prices for Community-wide roaming ser-
vices (be it in respect of voice calls, SMS messages or data
transmissions), thereby contributing to the smooth func-
tioning of the internal market, while achieving a high level
of consumer protection and safeguarding competition
between mobile operators, cannot be sufficiently achieved
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by the Member States in a secure, harmonised and timely
manner and can therefore, by reason of the scale and
effects of the proposed action, be better achieved at Com-
munity level, the Community may adopt measures, in
accordance with the principle of subsidiarity as set out in
Atrticle 5 of the Treaty. In accordance with the principle of
proportionality, as set out in that Article, this Regulation
does not go beyond what is necessary in order to achieve
those objectives.

This common approach should nevertheless be maintained
for a limited time period but may, in the light of a review
to be carried out by the Commission, be further extended
or amended or be replaced by alternative regulatory
options, on the basis of appropriate recommendations
from the Commission.

The Commission should review the effectiveness of Regu-
lation (EC) No 717/2007 as amended by this Regulation in
light of its objectives and the contribution to the imple-
mentation of the regulatory framework and the smooth
functioning of the internal market. In this context, the
Commission should consider the impact on the competi-
tive position of mobile communications providers of dif-
ferent sizes and from different parts of the Community, the
developments, trends and transparency in retail and whole-
sale charges, their relation to actual costs, the extent to
which the assumptions made in the impact assessment that
accompanied this Regulation have been confirmed and the
costs of compliance of operators and the impact on the
investments. The Commission should also, in the light of
technological developments, consider the availability and
quality of services which are an alternative to roaming
(such as VolIP).

Prior to the abovementioned review, and in order to ensure
the continuous monitoring of roaming services in the
Community, the Commission should prepare an interim
report to the European Parliament and the Council which
includes a general summary of the latest trends in roaming
services and an intermediary assessment of the progress
towards achieving the objectives of Regulation (EC)
No 717/2007 as amended by this Regulation and of the
possible alternative options for achieving these objectives.

Before making appropriate recommendations, the Com-
mission should also assess whether the regulation of roam-
ing services could be appropriately covered within the
regulatory framework for electronic communications. It
should thoroughly assess alternative methods of achieving
the objectives of Regulation (EC) No 717/2007, such as:

— dealing with the problems at wholesale level, by intro-
ducing an obligation to provide reasonable and fair
access on a non-discriminatory basis and/or on equi-
table reciprocal conditions,

— having an approach based on achieving prices and
conditions for roaming customers similar to the com-
petitive prices and conditions prevailing within the
market of the visited network, including the possibil-
ity for the customer to obtain different prices from dif-
ferent operators in the market of the visited network,

— addressing problems in the framework of Community
competition law,

In particular, the Commission should, in consultation with a body
of European regulators for electronic communications, investigate
and assess the competitive structure of the mobile market which
leads to uncompetitive roaming prices, and should report to the
European Parliament and Council its conclusions and proposals
to address structural problems in mobile markets, in particular
barriers to entry and expansion.

(52)  Regulation (EC) No 717/2007 and Directive 2002/21/EC
should therefore be amended accordingly,

HAVE ADOPTED THIS REGULATION:

Article 1
Amendments to Regulation (EC) No 717/2007/EC

Regulation (EC) No 717/2007/EC is hereby amended as follows:

1. the title is replaced by the following:

‘Regulation (EC) No 717/2007 of the European Parliament and of
the Council of 27 June 2007 on roaming on public mobile com-
munications networks within the Community’;

2. Article 1 is amended as follows:

(a) paragraph 1 is replaced by the following:

‘1. This Regulation introduces a common approach
to ensuring that users of public mobile communications
networks when travelling within the Community do not
pay excessive prices for Community-wide roaming ser-
vices in comparison with competitive national prices,
when making calls and receiving calls, when sending and
receiving SMS messages and when using packet switched
data communication services, thereby contributing to
the smooth functioning of the internal market while
achieving a high level of consumer protection, fostering
competition and transparency in the market and offer-
ing both incentives for innovation and consumer choice.
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It lays down rules on the charges that may be levied by
mobile operators for the provision of Community-wide
roaming services for voice calls and SMS messages origi-
nating and terminating within the Community and for
packet switched data communication services used by
roaming customers while roaming on a mobile commu-
nications network in another Member State. It applies
both to charges levied between network operators at
wholesale level and, where appropriate, to charges lev-
ied by home providers at retail level.;

paragraph 4 is replaced by the following:

‘4, The charge limits set out in this Regulation are
expressed in euro. Where charges governed by Articles 3,
4, 4a and 4b and Article 6a(3) and (4) are denominated
in other currencies, the initial limits pursuant to those
Articles shall be determined in those currencies, in the
case of Articles 3 and 4 by applying the reference
exchange rates prevailing on 30 June 2007, and in the
case of Articles 4a and 4b and Article 6a(3) and (4) by
applying the reference exchange rates published on
6 May 2009 by the European Central Bank in the Offi-
cial Journal of the European Union.

For the purposes of the subsequent reductions in those
limits provided for in Articles 3(2), 4(2) and 6a(4), the
revised values shall be determined by applying the refer-
ence exchange rates so published one month preceding
the date from which the revised values apply. The same
reference exchange rates shall be applied to revise annu-
ally the value of the charges governed by Articles 4a
and 4b and Article 6a(3) where these charges are
denominated in currencies other than the euro.’;

3. in Article 2, paragraph 2 is amended as follows:

@)

points (b) to () are replaced by the following:

‘(b) “home provider” means an undertaking that pro-
vides a roaming customer with terrestrial public
mobile communications services either via its own
network or as a mobile virtual network operator or
reseller;

(c) “home network” means a terrestrial public mobile
communications network located within a Member
State and used by a home provider for the provision
of terrestrial public mobile communications ser-
vices to a roaming customer;

(d) “Community-wide roaming” means the use of a
mobile telephone or other device by a roaming cus-
tomer to make or receive intra-Community calls, to
send or receive SMS messages, or to use packet
switched data communications, while in a Member

State other than that in which that customer’s home
network is located, by means of arrangements
between the operator of the home network and the
operator of the visited network;

(e) “regulated roaming call” means a mobile voice tele-
phony call made by a roaming customer, originat-
ing on a visited network and terminating on a public
communications network within the Community
or received by a roaming customer, originating on
a public communications network within the Com-
munity and terminating on a visited network;

(f) “roaming customer” means a customer of a pro-
vider of terrestrial public mobile communications
services, by means of a terrestrial public mobile net-
work situated in the Community, whose contract or
arrangement with his home provider permits the
use of a mobile telephone or other device to make
or to receive calls, to send or receive SMS messages,
or to use packet switched data communications on
a visited network by means of arrangements
between the operator of the home network and the
operator of the visited network;

(g) “visited network” means a terrestrial public mobile
communications network situated in a Member
State other than that of the home network and per-
mitting a roaming customer to make or receive
calls, to send or receive SMS messages or to use
packet switched data communications, by means of
arrangements with the operator of the home
network;’;

(b) the following points are added:

‘(h) “Euro-SMS tariff” means any tariff not exceeding the
maximum charge provided for in Article 4b, which
a home provider may levy for the provision of regu-
lated roaming SMS messages in accordance with
that Article;

(i) “SMS message” means a Short Message Service text
message, composed principally of alphabetical
and/or numerical characters, capable of being sent
between mobile and/or fixed numbers assigned in
accordance with national numbering plans;

() “regulated roaming SMS message” means an SMS
message sent by a roaming customer, originating on
a visited network and terminating on a public com-
munications network within the Community or
received by a roaming customer, originating on a
public communications network within the Com-
munity and terminating on a visited network;
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(k) “regulated data roaming service” means a roaming
service enabling the use of packet switched data
communications by a roaming customer by means
of his mobile telephone or other mobile device
while it is connected to a visited network. A regu-
lated data roaming service does not include the
transmission or receipt of regulated roaming calls or
SMS messages, but does include the transmission
and receipt of MMS messages.”;

4. Article 3 is amended as follows:

(a) paragraph 2 is replaced by the following:

‘2. The average wholesale charge referred to in para-
graph 1 shall apply between any pair of operators and
shall be calculated over a twelve-month period or any
such shorter period as may remain before the end of the
period of application of a maximum average wholesale
charge as provided for in this paragraph or the expiry of
this Regulation. The maximum average wholesale charge
shall decrease to EUR 0,28 and EUR 0,26, on 30 August
2008 and on 1 July 2009 respectively and shall further
decrease to EUR 0,22 and EUR 0,18, on 1 July 2010 and
on 1 July 2011 respectively.;

(b) in paragraph 3 the following subparagraph is added:

‘However, with effect from 1 July 2009, the average
wholesale charge referred to in paragraph 1 shall be cal-
culated by dividing the total wholesale roaming revenue
received by the total number of wholesale roaming min-
utes actually used for the provision of wholesale roam-
ing calls within the Community by the relevant operator
over the relevant period, aggregated on a per second
basis adjusted to take account of the possibility for the
operator of the visited network to apply an initial mini-
mum charging period not exceeding 30 seconds.’;

Article 4 is amended as follows:

(a) paragraph 2 is replaced by the following:

2. The retail charge (excluding VAT) of a Eurotariff
which a home provider may levy from its roaming cus-
tomer for the provision of a regulated roaming call may
vary for any roaming call but shall not exceed EUR 0,49
per minute for any call made or EUR 0,24 per minute
for any call received. The price ceiling for calls made
shall decrease to EUR 0,46 and EUR 0,43 and for calls
received to EUR 0,22 and EUR 0,19, on 30 August 2008
and on 1 July 2009 respectively. The price ceiling for
calls made shall further decrease to EUR 0,39 and
EUR 0,35 and for calls received to EUR 0,15 and
EUR 0,11 on 1 July 2010 and on 1 July 2011
respectively.

With effect from 1 July 2010, home providers shall not
levy any charge from their roaming customers for the
receipt by them of a roaming voicemail message. This
shall be without prejudice to other applicable charges
such as those for listening to such messages.

With effect from 1 July 2009 every home provider shall
charge its roaming customers for the provision of any
regulated roaming call to which a Eurotariff applies,
whether made or received, on a per second basis.

By way of derogation from the third subparagraph, the
home provider may apply an initial minimum charging
period not exceeding 30 seconds to calls made which
are subject to a Eurotariff.’;

(b) paragraph 4 is replaced by the following:

‘4. Any roaming customer may request, at any point
after the process set out in paragraph 3 has been com-
pleted, to switch to or from a Eurotariff. Any switch
must be made within one working day of receipt of the
request and free of charge and shall not entail conditions
or restrictions pertaining to other elements of the sub-
scription, save that where a roaming customer who has
subscribed to a special roaming package which includes
more than one roaming service (namely, voice, SMS
and/or data) wishes to switch to a Eurotariff, the home
provider may require the switching customer to forego
the benefits of the other elements of that package. A
home provider may delay a switch until the previous
roaming tariff has been effective for a minimum speci-
fied period not exceeding three months.;

The following Articles are inserted:

‘Article 4a

Wholesale charges for regulated roaming SMS messages

1. With effect from 1 July 2009, the average wholesale
charge that the operator of a visited network may levy from
the operator of a roaming customer’s home network, for the
provision of a regulated roaming SMS message originating
on that visited network, shall not exceed EUR 0,04 per SMS
message.

2. Theaverage wholesale charge referred to in paragraph 1
shall apply between any pair of operators and shall be calcu-
lated over a twelve-month period or any such shorter period
as may remain before the expiry of this Regulation.

3. Theaverage wholesale charge referred to in paragraph 1
shall be calculated by dividing the total wholesale revenue
received by the operator of the visited network from each
operator of a home network for the origination and trans-
mission of regulated roaming SMS messages within the Com-
munity in the relevant period by the total number of such
SMS messages originated and transmitted on behalf of the
relevant operator of a home network within that period.
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4. The operator of a visited network shall not levy from
the operator of a roaming customer’s home network any
charge, separate from the charge referred to in paragraph 1,
for the termination of a regulated roaming SMS message sent
to a roaming customer while roaming on its visited network.

Article 4b

Retail charges for regulated roaming SMS messages

1. Home providers shall make available to all their roam-
ing customers, clearly and transparently, a Euro-SMS tariff as
provided for in paragraph 2. The Euro-SMS tariff shall not
entail any associated subscription or other fixed or recurring
charges and may be combined with any retail tariff, subject
to the other provisions of this Article.

2. With effect from 1 July 2009, the retail charge (exclud-
ing VAT) of a Euro-SMS tariff which a home provider may
levy from its roaming customer for a regulated roaming SMS
message sent by that roaming customer may vary for any
roaming SMS message but shall not exceed EUR 0,11.

3. Home providers shall not levy any charge from their
roaming customers for the receipt by them of a regulated
roaming SMS message.

4. From 1 July 2009 home providers shall apply a Euro-
SMS tariff to all existing roaming customers automatically,
with the exception of such roaming customers who have
already made a deliberate choice of a specific roaming tariff
or package by virtue of which they benefit from a different
tariff for regulated roaming SMS messages than they would
have been accorded in the absence of such a choice.

5. From 1 July 2009 home providers shall apply a Euro-
SMS tariff to all new roaming customers who do not make a
deliberate choice to select a different roaming SMS tariff or a
tariff package for roaming services which includes a different
tariff for regulated roaming SMS messages.

6.  Any roaming customer may request to switch to or
from a Euro-SMS tariff at any time. Any switch must be made
within one working day of receipt of the request and free of
charge and shall not entail conditions or restrictions pertain-
ing to elements of the subscription other than roaming. A
home provider may delay such a switch until the previous
roaming tariff has been effective for a minimum specified
period not exceeding three months. A Euro-SMS tariff may
always be combined with a Eurotariff.

7. No later than 30 June 2009, home providers shall
inform all their roaming customers individually about the
Euro-SMS tariff, that it will apply from 1 July 2009 at the lat-
est to all roaming customers who have not made a deliberate
choice of a special tariff or package applicable to regulated
SMS messages, and about their right to switch to and from it
in accordance with paragraph 6.

Article 4c

Technical characteristics of regulated roaming SMS
messages

No home provider or operator of a visited network shall alter
the technical characteristics of regulated roaming SMS mes-
sages in such a way as to make them differ from the techni-
cal characteristics of SMS messages provided within its
domestic market.;

Article 5 is deleted;

Article 6 is replaced by the following:

‘Article 6

Transparency of retail charges for regulated roaming
calls and SMS messages

1. To alert a roaming customer to the fact that he will be
subject to roaming charges when making or receiving a call
or when sending an SMS message, each home provider shall,
except when the customer has notified his home provider
that he does not require this service, provide the customer,
automatically by means of a Message Service, without undue
delay and free of charge, when he enters a Member State
other than that of his home network, with basic personalised
pricing information on the roaming charges (including VAT)
that apply to the making and receiving of calls and to the
sending of SMS messages by that customer in the visited
Member State.

This basic personalised pricing information shall include the
maximum charges the customer may be subject to under his
tariff scheme for:

(a) making calls within the visited country and back to the
Member State of his home network, as well as for calls
received; and

(b) sending regulated roaming SMS messages while in the
visited Member State.

It shall also include the free of charge number referred to in
paragraph 2 for obtaining more detailed information and
information on the possibility of accessing emergency ser-
vices by dialling the European emergency number 112 free
of charge.

A customer who has given notice that he does not require the
automatic Message Service shall have the right at any time
and free of charge to require the home provider to provide
the service again.
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Home providers shall provide blind or partially-sighted cus-
tomers with this basic personalised pricing information auto-
matically, by voice call, free of charge, if they so request.

2. In addition to paragraph 1, customers shall have the
right to request and receive, free of charge, and irrespective
of their location within the Community, more detailed per-
sonalised pricing information on the roaming charges that
apply in the visited network to voice calls, SMS, MMS and
other data communication services, and information on the
transparency measures applicable by virtue of this Regula-
tion, by means of a mobile voice call or by SMS. Such a
request shall be to a free-of-charge number designated for
this purpose by the home provider.

3. Home providers shall provide all users with full infor-
mation on applicable roaming charges, in particular on the
Eurotariff and the Euro-SMS tariff, when subscriptions are
taken out. They shall also provide their roaming customers
with updates on applicable roaming charges without undue
delay each time there is a change in these charges.

Home providers shall take the necessary steps to secure
awareness by all their roaming customers of the availability
of the Eurotariff and the Euro-SMS tariff. They shall in par-
ticular communicate to all roaming customers by 30 July
2007 the conditions relating to the Eurotariff and by 30 June
2009 the conditions relating to the Euro-SMS tariff, in each
case in a clear and unbiased manner. They shall send a
reminder at reasonable intervals thereafter to all customers
who have opted for another tariff.’;

the following Article is inserted:

‘Article 6a

Transparency and safeguard mechanisms for regulated
data roaming services

1. Home providers shall ensure that their roaming cus-
tomers, both before and after the conclusion of a contract,
are kept adequately informed of the charges which apply to
their use of regulated data roaming services, in ways which
facilitate customers’ understanding of the financial conse-
quences of such use and permit them to monitor and con-
trol their expenditure on regulated data roaming services in
accordance with paragraphs 2 and 3.

Where appropriate, home providers shall inform their cus-
tomers, before the conclusion of a contract and on a regular
basis thereafter, of the risk of automatic and uncontrolled
data roaming connection and download. Furthermore, home
providers shall explain to their customers, in a clear and eas-
ily understandable manner, how to switch off these auto-
matic data roaming connections in order to avoid
uncontrolled consumption of data roaming services.

2. From 1 July 2009 at the latest, an automatic message
from the home provider shall inform the roaming customer
that he is roaming and provide basic personalised tariff infor-
mation on the charges applicable to the provision of regu-
lated data roaming services to that roaming customer in the
Member State concerned, except where the customer has
notified his home provider that he does not require this
information.

Such basic personalised tariff information shall be delivered
to the roaming customer’s mobile telephone or other device,
for example by an SMS message, an e-mail or a pop-up win-
dow on the computer, every time the roaming customer
enters a Member State other than that of his home network
and initiates for the first time a regulated data roaming ser-
vice in that particular Member State. It shall be provided free
of charge at the moment the roaming customer initiates a
regulated data roaming service, by an appropriate means
adapted to facilitate its receipt and easy comprehension.

A customer who has notified his home provider that he does
not require the automatic tariff information shall have the
right at any time and free of charge to require the home pro-
vider to provide this service again.

3. By 1 March 2010, each home provider shall grant to all
their roaming customers the opportunity to opt deliberately
and free of charge for a facility which provides information
on the accumulated consumption expressed in volume or in
the currency in which the roaming customer is billed for
regulated data roaming services and which guarantees that,
without the customer’s explicit consent, the accumulated
expenditure for regulated data roaming services over a speci-
fied period of use does not exceed a specified financial limit.

To this end, the home provider shall make available one or
more maximum financial limits for specified periods of use,
provided that the customer is informed in advance of the cor-
responding volume amounts. One of these limits (the default
financial limit) shall be close to, but not exceed, EUR 50
of outstanding charges per monthly billing period
(excluding VAT).

Alternatively, the home provider may establish limits
expressed in volume, provided that the customer is informed
in advance of the corresponding financial amounts. One of
these limits (the default volume limit) shall have a corre-
sponding financial amount not exceeding EUR 50 of out-
standing charges per monthly billing period (excluding VAT).

In addition, the home provider may offer to its roaming cus-
tomers other limits with different, that is, higher or lower,
maximum monthly financial limits.

By 1 July 2010, the default limit in the second and third sub-
paragraphs shall be applicable to all customers who have not
opted for another limit.
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Each home provider shall also ensure that an appropriate
notification is sent to the roaming customer’s mobile tele-
phone or other device, for example by an SMS message, an
e-mail or a pop-up window on the computer, when the data
roaming services have reached 80 % of the agreed financial
or volume limit. Customers shall have the right to require
their operators to stop sending such notifications and shall
have the right at any time and free of charge to require the
home provider to provide the service again.

When this financial or volume limit would otherwise be
exceeded, a notification shall be sent to the roaming custom-
er’s mobile telephone or other device. This notification shall
indicate the procedure to be followed if the customer wishes
to continue provision of those services and the cost associ-
ated with each additional unit to be consumed. If the roam-
ing customer does not respond as prompted in the
notification received, the home provider shall immediately
cease to provide and to charge the roaming customer for
regulated data roaming services, unless and until the roam-
ing customer requests the continued or renewed provision of
those services.

From 1 November 2010, whenever a roaming customer
requests to opt for or to remove a “financial or volume limit”
facility, the change must be made within one working day of
receipt of the request, free of charge, and shall not entail con-
ditions or restrictions pertaining to other elements of the
subscription.

4. With effect from 1 July 2009:

(a) the average wholesale charge that the operator of a vis-
ited network may levy from the operator of a roaming
customer’s home network for the provision of regulated
data roaming services by means of that visited network
shall not exceed a safeguard limit of EUR 1,00 on 1 July
2009, EUR 0,80 on 1 July 2010 and EUR 0,50 on 1 July
2011 per megabyte of data transmitted. The application
of this safeguard limit shall not lead to any distortion or
restriction of competition in the wholesale data roam-
ing market in accordance with Article 8(2)(b) of the
Framework Directive;

(b) this average wholesale charge shall apply between any
pair of operators and shall be calculated over a twelve-
month period or any such shorter period as may remain
before the expiry of this Regulation;

() the average wholesale charge referred to in point (a) shall
be calculated by dividing the total wholesale revenue
received by the operator of the visited network from
each operator of a home network for the provision of
regulated data roaming services in the relevant period by
the total number of megabytes of data actually con-
sumed by the provision of those services within that
period, aggregated on a per kilobyte basis.’;

10.

11.

12.

Article 7 is amended as follows:
(a) paragraph 2 is replaced by the following:

2. National regulatory authorities shall make up-to-
date information on the application of this Regulation,
in particular Articles 3, 4, 4a, 4b and 6a, publicly avail-
able in a manner that enables interested parties to have
easy access to it.’;

(b) paragraph 5 is replaced by the following:

‘5. National regulatory authorities may intervene on
their own initiative in order to ensure compliance with
this Regulation. In particular, they shall, where neces-
sary, make use of the powers under Article 5 of the
Access Directive to ensure adequate access and intercon-
nection in order to guarantee the end-to-end connectiv-
ity and interoperability of roaming services, for example
where subscribers are unable to exchange regulated
roaming SMS messages with subscribers of a terrestrial
mobile network in another Member State as a result of
the absence of an agreement enabling the delivery of
those messages.”;

Article 9 is replaced by the following:

‘Article 9

Penalties

Member States shall lay down the rules on penalties appli-
cable to infringements of this Regulation and shall take all
measures necessary to ensure that they are implemented. The
penalties provided for must be effective, proportionate and
dissuasive. Member States shall notify those provisions to the
Commission no later than 30 March 2008 or, in the case of
the additional requirements introduced in Article 3(2) and (3),
Article 4(2) and (4) and Articles 4a, 4b, 4c, 6, 6a and 7 by
Regulation (EC) No 544/2009 (), no later than 30 March
2010 and shall notify it without delay of any subsequent
amendment affecting them.

() OJL 167, 29 June 2009, p. 12.;

Article 11 is replaced by the following:

‘Article 11

Review

1. The Commission shall review the functioning of this
Regulation and, after a public consultation, shall report to the
European Parliament and the Council no later than 30 June
2011. The Commission shall evaluate in particular whether
the objectives of this Regulation have been achieved. In so
doing, the Commission shall review, inter alia:

— the developments in wholesale and retail charges for the
provision to roaming customers of voice, SMS and data
communication services, and the corresponding devel-
opment in mobile communications services at domestic
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level in the Member States, both for pre-paid and post-
paid customers separately, and in the quality and speed
of these services,

— the availability and quality of services including those
which are an alternative to roaming (voice, SMS
and data), in particular in the light of technological
developments,

— the extent to which consumers have benefited through
real reductions in the price of roaming services or in
other ways from reductions in the costs of the provision
of roaming services and the variety of tariffs and prod-
ucts which are available to consumers with different call-
ing patterns,

— the degree of competition in both the retail and whole-
sale markets, in particular the competitive situation of
smaller, independent or newly started operators, includ-
ing the competition effects of commercial agreements
and the degree of interconnection between operators.

The Commission shall also assess methods other than price
regulation which could be used to create a competitive inter-
nal market for roaming and in so doing shall have regard to
an analysis carried out independently by a body of European
regulators for electronic communications. On the basis of
this assessment the Commission shall make appropriate
recommendations.

2. Inaddition, the Commission shall, no later than 30 June
2010, prepare an interim report to the European Parliament
and the Council, which shall include a summary of the moni-
toring of the provision of roaming services in the Commu-
nity and an assessment of the progress towards achieving the
objectives of this Regulation, including by reference to the
matters referred to in paragraph 1.;

13. in Article 12 the text ‘no later than 30 August 2007’ is
deleted;

14. in Article 13 2010’ is replaced by 2012".

Article 2
Amendment to Directive 2002/21/EC

Article 1(5) of Directive 2002/21/EC is replaced by the following:

‘5. This Directive and the Specific Directives shall be without
prejudice to any specific measure adopted for the regulation of
international roaming on public mobile communications net-
works within the Community.’.

Article 3

Entry into force

This Regulation shall enter into force on the day following its
publication in the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 18 June 2009.

For the European Parliament
The President
H.-G. POTTERING

For the Council
The President
S. FULE
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REGULATION (EC) No 545/2009 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 18 June 2009

amending Regulation (EEC) No 95/93 on common rules for the allocation
of slots at Community airports

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EURO- winter 2009/2010 scheduling period, the Commission
PEAN UNION, could make a proposal to renew the arrangements con-
tained in this Regulation for the winter 2010/2011 sched-
uling period. Such a proposal should be preceded by a full
impact assessment analysing its possible effects on compe-

Having regard to the Treaty establishing the European Commu- tition and consumers and should be made only if it forms

nity, and in particular Article 80(2) thereof, part of a proposal for a general revision of Council Regu-
lation (EEC) No 95/93 of 18 January 1993 on common

rules for the allocation of slots at Community airports (3)
in order to resolve current slot allocation inefficiencies and
to ensure the optimal use of scarce capacity at congested

Having regard to the proposal from the Commission, airports.

Having regard to the opinion of the European Economic and

Social Committee (1), (4)  Regulation (EEC) No 95/93 should therefore be amended

accordingly, and as a matter of urgency. This amendment
in no way affects the Commission’s powers as regards the
application of Articles 81 and 82 of the Treaty,

After consulting the Committee of the Regions,

HAVE ADOPTED THIS REGULATION:

Acting in accordance with the procedure laid down in Article 251
of the Treaty (3,

Article 1

Whereas:

Regulation (EEC) No 95/93 is hereby amended as follows:

(1) The global economic and financial crisis is now seriously
affecting the activities of air carriers. It has led to a signifi-
cant reduction in air traffic over the winter 2008/2009
scheduling period. The summer 2009 scheduling period
will also be affected by that economic crisis.

1. Article 10a is replaced by the following:

‘Article 10a
(2  Inorder to ensure that the non-utilisation of slots allocated

for the summer 2009 scheduling period does not cause air

carriers to lose their entitlement to those slots, it is neces-

sary to specify clearly and unambiguously that that sched-

uling period is affected by the economic crisis. For the purpose Of Article 10(2), COOrdinatOrS Shall accept
that air carriers are entitled to the series of slots for the sum-
mer 2010 scheduling period that were allocated to them at
the start of the summer 2009 scheduling period in accor-

d ith this Regulation.’;
(3)  The Commission should continue to analyse the impact of ance with fus Regtiation

the economic crisis on the air transport sector. Should the
economic situation continue to deteriorate prior to the

2. Article 10b is deleted.
(") Opinion of 24 March 2009 (not yet published in the Official Journal).

(%) Opinion of the European Parliament of 7 May 2009 (not yet published -
in the Official Journal) and Council Decision of 8 June 2009. () OJ L 14,22.1.1993, p. 1.
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Article 2

This Regulation shall enter into force on the day following its publication in the Official Journal of the European
Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 18 June 2009.

For the European Parliament For the Council
The President The President
H.-G. POTTERING S. FULE
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REGULATION (EC) No 546/2009 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

of 18 June 2009

amending Regulation (EC) No 1927/2006 on establishing the European Globalisation Adjustment Fund

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EURO-
PEAN UNION,

Having regard to the Treaty establishing the European Commu-
nity, and in particular the third paragraph of Article 159 thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Economic and
Social Committee (1),

Having regard to the opinion of the Committee of the Regions (2),

Acting in accordance with the procedure laid down in Article 251
of the Treaty (3),

Whereas:

(1) Regulation (EC) No 1927/2006 of the European Parlia-
ment and of the Council of 20 December 2006 (#) estab-
lished the European Globalisation Adjustment Fund (the
EGF) to enable the Community to provide support and
show solidarity to workers made redundant as a result of
major structural changes in world trade patterns due to
globalisation.

20 In its Communication of 2 July 2008, the Commission
presented, in accordance with Article 16 of Regulation (EC)
No 1927/2006, its first annual report to the European Par-
liament and to the Council. The Commission concluded
that it would be appropriate to reinforce the impact of the
EGF on the creation of jobs and training opportunities for
Europe’s workers.

(3)  The ‘Common Principles of Flexicurity’ endorsed by the
European Council on 14 December 2007 and the Com-
mission Communication entitled ‘New skills for new jobs:
Anticipating and matching labour market and skills needs’

(") Opinion of 24 March 2009 (not yet published in the Official Journal).

(%) Opinion of 22 April 2009 (not yet published in the Official Journal).

(*) Opinion of the European Parliament of 6 May 2009 (not yet published
in the Official Journal) and Council Decision of 11 June 2009.

(%) OJ L 48, 22.2.2008, p. 82.

both emphasise the objective of fostering the continuous
adaptability and employability of workers through better
learning opportunities at all levels and through skills-
development strategies responsive to the needs of the
economy, including, for example, skills needed for the
transition to a low-carbon and knowledge-based economy.

On 26 November 2008, the Commission issued a Com-
munication on a European Economic Recovery Plan based
on the fundamental principles of solidarity and social jus-
tice. As part of the response to the crisis, the rules of the
EGF need to be revised to provide for a derogation in order
to broaden temporarily the EGF’s scope and to enable it to
react more effectively. The Member States applying for an
EGF contribution under this derogation must establish a
direct and demonstrable link between the redundancies
and the financial and economic crisis.

In order to ensure that the intervention criteria are applied
transparently, a definition of the event constituting redun-
dancy should be introduced. In order to give more flexibil-
ity to Member States to present applications and to better
meet the solidarity objective, the redundancy threshold
should be lowered.

In conformity with the objective of fair and non-
discriminatory treatment, all workers whose redundancy
can be clearly linked to the same redundancy event should
be entitled to benefit from the package of personalised ser-
vices presented for an EGF contribution.

Technical assistance at the initiative of the Commission
should be used in order to facilitate the implementation of
the EGF.

In order to provide additional EGF support during the
period of the financial and economic crisis, the
co-financing rate should be temporarily increased.

In order to improve the quality of the actions and to leave
sufficient time for the measures to be effective in reinte-
grating into employment the most vulnerable workers, the
period during which the eligible actions must be carried
out should be extended and clarified.
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(10) It is appropriate to review the functioning of the EGF, may be considered admissible even if the intervention

(1)

including the temporary derogation to support workers
made redundant as a result of the global financial and eco-
nomic crisis.

Regulation (EC) No 1927/2006 should therefore be
amended accordingly,

HAVE ADOPTED THIS REGULATION:

Article 1

Regulation (EC) No 19272006 is hereby amended as follows:

in Article 1, the following paragraph is inserted:

‘la. By way of derogation from paragraph 1, the EGF shall
also provide support to workers made redundant as a direct
result of the global financial and economic crisis, provided
applications comply with the criteria set out in Article 2(a),
(b) or (c). Member States applying for an EGF contribution
under this derogation shall establish a direct and demon-
strable link between the redundancies and the financial and
economic crisis.

This derogation shall apply to all applications submitted
before 31 December 2011

Article 2 is replaced by the following:

‘Article 2

Intervention criteria

A financial contribution from the EGF shall be provided
where major structural changes in world trade patterns lead
to serious economic disruption, in particular a substantial
increase of imports into the European Union, the rapid
decline of the EU market share in a given sector or a delo-
calisation to third countries, which results in:

(a) at least 500 redundancies over a period of four months
in an enterprise in a Member State, including workers
made redundant in its suppliers or downstream produc-
ers, or

(b) atleast 500 redundancies over a period of nine months,
particularly in small or medium-sized enterprises, in a
NACE 2 division in one region or two contiguous
regions at NUTS 1I level.

(¢) Insmall labour markets or in exceptional circumstances,
where duly substantiated by the Member State con-
cerned, an application for a contribution from the EGF

criteria laid down in points (a) or (b) are not entirely met,
when redundancies have a serious impact on employ-
ment and the local economy. The Member State shall
specify that its application does not entirely meet the
intervention criteria set out in points (a) or (b). The
aggregated amount of contributions in exceptional cir-
cumstances may not exceed 15 % of the annual maxi-
mum amount of the EGF.

For the purposes of calculating the number of redundancies
provided for in points (a), (b) and (c) above, a redundancy
shall be counted from:

— the date of the employer’s individual notice to lay off or
to terminate the contract of employment of the worker,

— the date of the de facto termination of the contract of
employment before its expiry, or,

— the date on which the employer, in conformity with the
provisions of Article 3(1), of Council Directive 98/59/EC
of 20 July 1998 on the approximation of the laws of the
Member States relating to collective redundancies (*),
notifies the competent public authority in writing of the
projected collective redundancies; in this case, the appli-
cant Member State(s) shall provide the Commission with
additional information on the actual number of redun-
dancies effected according to points (a), (b) or (c) above,
and the estimated costs of the coordinated package of
personalised services, prior to the completion of the
assessment provided for in Article 10 of this Regulation.

For each enterprise in question the Member State(s) shall
specify in the application how the redundancies are being
counted.

() OJ L 225,12.8.1998, p. 16.;

The following Article is inserted:

‘Article 3a

Eligible persons

Member States can provide personalised services co-financed
by the EGF to affected workers, who may include:

(a) workers made redundant within the period provided for
in Article 2(a), 2(b) or 2(c), and
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(b) workers made redundant before or after the period pro-
vided for in Articles 2(a) or 2(c), in cases where an appli-
cation under the latter derogates from the criteria set out
in Article 2(a), provided that the redundancies occurred
after the general announcement of the projected redun-
dancies and a clear causal link can be established with
the event which triggered the redundancies during the
reference period.’;

Article 5(2)(a) is replaced by the following:

‘(a) areasoned analysis of the link between the redundancies
and major structural changes in world trade patterns or
the financial and economic crisis, a demonstration of the
number of redundancies, and an explanation of the
unforeseen nature of those redundancies.’;

Atrticle 8 is replaced by the following:

‘Article 8

Technical assistance at the initiative of the Commission

1. At the initiative of the Commission, subject to a ceiling
of 0,35 % of the annual maximum amount of the EGF,
the EGF may be used to finance the preparation, moni-
toring, information and creation of a knowledge base
relevant to the implementation of the EGF. It may also
be used to finance administrative and technical support,
as well as audit, control and evaluation activities neces-
sary to implement this Regulation.

2. Subject to the ceiling set out in paragraph 1, the budget-
ary authority shall make available an amount for tech-
nical assistance at the start of each year on the basis of a
proposal by the Commission.

3. The tasks set out in paragraph 1 shall be executed in
accordance with the Financial Regulation, as well as the
implementing rules applicable to this form of implemen-
tation of the budget.

4. The Commission’s technical assistance shall include the
provision of information and guidance for the Member
States in using, monitoring and evaluating the EGF. The
Commission can also provide information on using the
EGF to the European and national social partners.;

6. Article 10(1) is replaced by the following:

‘1. The Commission shall, on the basis of the assessment
carried out in accordance with Article 5(5), particularly tak-
ing into account the number of workers to be supported, the
proposed actions and the estimated costs, evaluate and pro-
pose as quickly as possible the amount of financial contribu-
tion, if any, that may be made within the limits of the
resources available. The amount may not exceed 50 % of the
total of the estimated cost referred to in Article 5(2)(d). For
applications submitted before the date mentioned in
Article 1(1a), the amount may not exceed 65 %.;

7. In Article 11, the following paragraph is added:

‘In the case of grants, indirect costs, declared on a flat-rate
basis, shall be expenditure eligible for a contribution from the
EGF of up to 20 % of the direct costs of an operation, pro-
vided that the indirect costs are incurred in accordance with
national rules, including accountancy rules.’;

8. Article 13(2) is replaced by the following:

2. The Member State(s) shall carry out all eligible actions
included in the coordinated package of personalised services
as soon as possible, but not later than 24 months after the
date of application pursuant to Article 5, or after the date of
commencement of these measures provided that the latter
date falls no later than three months after the date of
application.;

9. In Article 20, the following paragraph is inserted after the
first paragraph:

‘On the basis of a proposal from the Commission, the Euro-
pean Parliament and the Council may review this Regulation,
including the temporary derogation provided for in
Article 1(1a).".

Article 2

Transitional provisions

This Regulation shall apply to all applications for assistance from
the EGF received from 1 May 2009. As regards applications
received before that date, the rules in force on the date of the
application shall continue to apply throughout the entire dura-
tion of the EGF assistance.
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Article 3

Entry into force

This Regulation shall enter into force on the third day following its publication in the Official Journal of the Euro-
pean Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.
Done at Brussels, 18 June 2009.

For the European Parliament For the Council
The President The President
H.-G. POTTERING S. FULE
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