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(Acts whose publication is obligatory)

COMMISSION REGULATION (EC) No 989/1999
of 10 May 1999

establishing the standard import values for determining the entry price of certain
fruit and vegetables

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Commission Regulation (EC) No 3223/
94 of 21 December 1994 on detailed rules for the applica-
tion of the import arrangements for fruit and veget-
ables ("), as last amended by Regulation (EC) No 1498/
98 (%), and in particular Article 4 (1) thereof,

Whereas Regulation (EC) No 3223/94 lays down,
pursuant to the outcome of the Uruguay Round multilat-
eral trade negotiations, the criteria whereby the Commis-
sion fixes the standard values for imports from third
countries, in respect of the products and periods stipu-
lated in the Annex thereto;

Whereas, in compliance with the above criteria, the
standard import values must be fixed at the levels set out
in the Annex to this Regulation,

HAS ADOPTED THIS REGULATION:

Article 1

The standard import values referred to in Article 4 of
Regulation (EC) No 3223/94 shall be fixed as indicated in
the Annex hereto.

Article 2

This Regulation shall enter into force on 11 May 1999.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 10 May 1999.

() OJ L 337, 24.12.1994, p. 66.
() OJ L 198, 15.7.1998, p. 4.

For the Commission
Franz FISCHLER

Member of the Commission
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ANNEX

to the Commission Regulation of 10 May 1999 establishing the standard import values for
determining the entry price of certain fruit and vegetables

(EUR/100 kg)

CN code Thiégdceor];ltry Standiz?uiemport

0702 00 00 052 72,0
204 87,9

999 80,0

0707 00 05 052 90,6
628 133,3

999 112,0

0709 10 00 220 206,1
999 206,1

0709 90 70 052 57,8
999 57,8

080510 10, 0805 10 30, 0805 10 50 204 41,8
212 64,7

600 558

624 47,1

999 523

0805 30 10 052 63,1
999 63,1

0808 10 20, 0808 10 50, 0808 10 90 388 77,3
400 84,2

508 77,6

512 81,6

528 67,1

720 82,3

804 103,4

999 81,9

(") Country nomenclature as fixed by Commission Regulation (EC) No 2317/97 (O] L 321, 22.11.1997, p. 19). Code
999’ stands for ‘of other origin’.
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COMMISSION REGULATION (EC) No 990/1999
of 10 May 1999
on the supply of vegetable oil as food aid

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 1292/96 of
27 June 1996 on food-aid policy and food-aid manage-
ment and special operations in support of food security ('),
and in particular Article 24(1)(b) thereof,

Whereas the abovementioned Regulation lays down the
list of countries and organisations eligible for Community
aid and specifies the general criteria on the transport of
food aid beyond the fob stage;

Whereas, following the taking of a number of decisions
on the allocation of food aid, the Commission has al-
located vegetable oil to certain beneficiaries;

Whereas it is necessary to make these supplies in accord-
ance with the rules laid down by Commission Regulation
(EC) No 2519/97 of 16 December 1997 laying down
general rules for the mobilisation of products to be
supplied under Council Regulation (EC) No 1292/96 as
Community food aid (%); whereas it is necessary to specify
the time limits and conditions of supply to determine the
resultant costs;

Whereas, in order to ensure that the supplies are carried
out for a given lot, provision should be made for tenderers
to be able to mobilise either soya-bean oil or sunflower
oil; whereas the contract for the supply of each such lot is

to be awarded to the tenderer submitting the lowest
tender,

HAS ADOPTED THIS REGULATION:

Article 1

Vegetable oil shall be mobilised in the Community, as
Community food aid for supply to the recipient listed in
the Annex, in accordance with Regulation (EC) No 2519/
97 and under the conditions set out in the Annex.

The supply shall cover the mobilisation of vegetable oil
produced in the Community. In case of mobilisation of
sunflower oil, mobilisation may not involve a product
manufactured and/or packaged under inward processing
arrangements.

Tenders shall cover either soya-bean oil or sunflower oil.
Tenders shall be rejected unless they specify the type of
oil to which they relate.

The tenderer is deemed to have noted and accepted all
the general and specific conditions applicable. Any other
condition or reservation included in his tender is deemed
unwritten.

Article 2

This Regulation shall enter into force on the day
following its publication in the Official Journal of the
European Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 10 May 1999.

() OJ L 166, 5.7.1996, p. 1.
() OJ L 346, 17.12.1997, p. 23.

For the Commission
Franz FISCHLER

Member of the Commission
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18.

19.

20.
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ANNEX

LOT A

. Action Nos: 142/98 (Al); 143/98 (A2); 144/98 (A3)
. Beneficiary (*: Angola
. Beneficiary’s representative: UTA/ACP/UE, rua Rainha Jinga 6, Luanda, Angola,

Tel. (244-2) 39 13 39, fax 39 25 31, telex 0991/3397 DELCEE AN

. Country of destination: Angola

. Product to be mobilised (°): vegetable oil: refined soya-bean oil or refined sunflower oil
. Total quantity (tonnes net): 500

. Number of lots: 1 in 3 parts (Al: 300 tonnes; A2: 100 tonnes; A3: 100 tonnes)

. Characteristics and quality of the product (%) (%) (°: —

. Packaging ('): see OJ C 267, 13.9.1996, p. 1 (10.1 A, B and C.1)

10.

Labelling or marking (°): see O] C 114, 29.4.1991, p. 1 (IILA(3))
— Language to be used for the markings: Portuguese
— Supplementary markings: —

Method of mobilization of the product: mobilisation of refined vegetable oil produced in the
Community. In case of mobilisation of sunflower oil, mobilisation may not involve a product manufac-
tured and/or packaged under inward-processing arrangements.

Specified delivery stage: free at destination (’) (%)
Alternative delivery stage: free at port of shipment

(a) Port of shipment: —

(b) Loading address: —

Port of landing: —

Place of destination: Al: Somatrading (off port of Luanda); A2: AMI (off port of Lobito)
A3: SOCOSUL — Lubango (180 km from Namibe)

— port or warehouse of transit: —
— overland transport route: —

Period or deadline of supply at the specified stage:
— first deadline: 15.8.1999
— second deadline: 29.8.1999

Period or deadline of supply at the alternative stage:
— first deadline: 21.6. to 4.7.1999
— second deadline: 5 to 18.7.1999

Deadline for the submission of tenders (at 12 noon, Brussels time):
— first deadline: 25.5.1999
— second deadline: 8.6.1999

Amount of tendering guarantee: EUR 15 per tonne

Address for submission of tender and tendering guarantees ('):

Bureau de 'aide alimentaire, Attn Mr T. Vestergaard, Bétiment Loi 130, bureau 7/46, Rue de la Loi/West-
straat 200, B-1049 Bruxelles/Brussel telex: 25670 AGREC B; fax: (32-2) 296 70 03/296 70 04 (exclu-
sively)

Export refund: —
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Notes:

(') Supplementary information: André Debongnie (tel. (32-2) 295 14 65).
Torben Vestergaard (tel. (32-2) 299 30 50).

(3 The supplier shall contact the beneficiary or the representative as soon as possible to establish which
consignment documents are required.

() The supplier shall deliver to the beneficiary a certificate from an official entity certifying that for the
product to be delivered the standards applicable, relative to nuclear radiation, in the Member State
concerned, have not been exceeded. The radioactivity certificate must indicate the caesium-134 and -137
and iodine-131 levels.

(*) The supplier shall supply to the beneficiary or its representative, on delivery, the following document:
— health certificate.
(®) Notwithstanding OJ C 114, point IILLA3)c) is replaced by the following: ‘the words “European

)

Community”.
(®) Tenders shall be rejected unless they specify the type of oil to which they relate.

() In addition to the provisions of Article 14(3) of Regulation (EC) No 2519/97, vessels chartered shall not
appear on any of the four most recent quarterly lists of detained vessels as published by the Paris
Memorandum of Understanding on Port State Control (Council Directive 95/21/EC (O] L 157, 7.7.1995,

p- 1))

(*) The successful tenderer shall bear the port costs and charges (EP-14, EP-15 and EP-17, etc.)). Notwith-
standing Article 15(3) of Regulation (EC) No 2519/97, the costs and charges relating to customs formali-
ties on importation are borne by the successful tenderer and are deemed to be included in the tender.

—_
S
5

Refined soya-bean oil meeting the following criteria:
— appearance, at room temperature: clear and brilliant,
— flavour and odour: bland,

— free fatty acids: maximum 0,1 %,

— water and impurities: maximum 0,05 %,

— colour, Lovibond 5!/, (red/yellow): maximum 1,5/15,
— peroxide value (meq/kg): maximum 2,0,

— specific gravity at 20 °C: 0,91 to 0,93 g/cm’,

— refractive index at 20 °C: 1,470 to 1,476,

— iodine value (Wijs): 125 to 140 g/100 g.

(%) Placed in 20-foot containers. The free holding period for containers must be at least 15 days.
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COMMISSION REGULATION (EC) No 991/1999
of 10 May 1999
on the supply of split peas as food aid

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 1292/96 of
27 June 1996 on food-aid policy and food-aid manage-
ment and special operations in support of food security ('),
and in particular Article 24(1)(b) thereof,

Whereas the abovementioned Regulation lays down the
list of countries and organisations eligible for Community
aid and specifies the general criteria on the transport of
food aid beyond the fob stage;

Whereas, following the taking of a number of decisions
on the allocation of food aid, the Commission has al-
located split peas to certain beneficiaries;

Whereas it is necessary to make these supplies in accord-
ance with the rules laid down by Commission Regulation
(EC) No 2519/97 of 16 December 1997 laying down
general rules for the mobilisation of products to be
supplied under Council Regulation (EC) No 1292/96 as
Community food aid (*); whereas it is necessary to specify

the time limits and conditions of supply to determine the
resultant costs,

HAS ADOPTED THIS REGULATION:

Article 1

Split peas shall be mobilised in the Community, as
Community food aid for supply to the recipients listed in
the Annex, in accordance with Regulation (EC) No 2519/
97, and under the conditions set out in the Annex.

The tenderer is deemed to have noted and accepted all
the general and specific conditions applicable. Any other
condition or reservation included in his tender is deemed
unwritten.

Article 2

This Regulation shall enter into force on the day
following its publication in the Official Journal of the
European Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 10 May 1999.

() OJ L 166, 5.7.1996, p. 1.
() OJ L 346, 17.12.1997, p. 23.

For the Commission
Franz FISCHLER

Member of the Commission
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ANNEX

LOT A

. Action Nos: 145/98 (Al); 146/98 (A2); 147/98 (A3)
. Beneficiary (*: Angola
. Beneficiary’s representative: UTA/ACP/UE, rua Rainha Jinga 6, Luanda, Angola tel. (244-2)

3913 39; fax 39 25 31; telex 0991/3397 DELCEE AN

. Country of destination: Angola

. Product to be mobilised (’): split peas

. Total quantity (tonnes net): 1 500

. Number of lots: 1 in 3 parts (Al: 1000 tonnes; A2: 300 tonnes; A3: 200 tonnes)

. Characteristics and quality of the product () (*): —

. Packaging (°): see OJ C 267, 13.9.1996, p. 1 (40 A 1.c, 2.c and B.1) or (2.1 A l.a, 2.a and B.1)
10.

Labelling or marking (°): see OJ C 114, 29.4.1991, p. 1 (IV.A(3)
— Language to be used for the markings: Portuguese
— Supplementary markings: —

Method of mobilization of the product: the Community market
The product must originate from the Community.

Specified delivery stage: free at destination (%) (°)
Alternative delivery stage: free at port of shipment — fob stowed

(a) Port of shipment: —
(b) Loading address: —

Port of landing: —

Place of destination: Al: Somatrading (off port of Luanda); A2: AM.I. (off port of Lobito),
A3: SOCOSUL — Lubango (180 km from Namibe)

— port or warehouse of transit: —
— overland transport route: —

Period or deadline of supply at the specified stage:
— first deadline: 15.8.1999
— second deadline: 29.8.1999

Period or deadline of supply at the alternative stage:
— first deadline: 21.6. to 4.7.1999
— second deadline: 5 to 18.7.1999

Deadline for the submission of tenders (at 12 noon, Brussels time):
— first deadline: 25.5.1999
— second deadline: 8.6.1999

Amount of tendering guarantee: EUR 5 per tonne

Address for submission of tender and tendering guarantees ('):

Bureau de l'aide alimentaire, Attn. Mr T. Vestergaard, Béatiment Loi 130, bureau 7/46 Rue de la Loi/
Wetstraat 200, B-1049 Bruxelles/Brussel telex: 25670 AGREC B; fax: (322) 2967003 / 29670 04
(exclusively)

Export refund: —



L121/8

Official Journal of the European Communities

11.5.1999

Notes:

(") Supplementary information: André Debongnie (Tel.: (322) 295 14 65).
Torben Vestergaard (Tel.: (322) 299 30 50).

(3 The supplier shall contact the beneficiary or the representative as soon as possible to establish which
consignment documents are required.

() The supplier shall deliver to the beneficiary a certificate from an official entity certifying that for the
product to be delivered the standards applicable, relative to nuclear radiation, in the Member State
concerned, have not been exceeded. The radioactivity certificate must indicate the caesium-134 and -137
and iodine-131 levels.

() The supplier shall supply to the beneficiary or its representative, on delivery, the following document:
— phytosanitary certificate,

(°) Since the goods may be rebagged, the supplier must provide 2 % of empty bags of the same quality as
those containing the goods, with the marking followed by a capital ‘R’.

(®) Notwithstanding OJ C 114, point IV.A (3)(c) is replaced by the following: ‘the words “European
Community” and point IV.A (3)(b) by the following: ‘pois cassés’.

() Yellow peas (Pisum sativum) for human consumption of the most recent crop. The peas must not have
been coloured artifically. The split peas must be steam-treated for at least two minutes or have been
fumigated ("Jand meet the following requirements:

— moisture: maximum 15 %,

— foreign matters: maximum 0,1 %,

— broken split peas: maximum 10 % (pea fragments passing through a sieve of circular mesh of 5 mm
diameter),

— percentage of discoloured seeds or of different colour: maximum 1,5 %

— cooking time: maximum 45 minutes (after soaking for 12 hours) or maximum 60 minutes (without
soaking).

In addition to the provisions of Article 14(3) of Regulation (EC) No 2519/97, vessels chartered shall not
appear on any of the four most recent quartery lists of detailed vessels as published by the Paris
Memorandum of Understanding on Port State Control (Council Directive 95/21/EC, (O] L 157,7.7.1995, p.

1)).
() The successful tenderer shall bear the port costs and charges (EP-14, EP-15 and EP-17, etc.). Notwith-

standing Article 15(3) of Regulation (EC) No 2519/97, the costs and charges relating to customs formalities
on importation are borne by the successful tenderer and are deemed to be included in the tender.

—_
)
<=

(") The successful tender shall supply to the beneficiary or its representative, on delivery a fumigation certificate.
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COMMISSION REGULATION (EC) No 992/1999
of 10 May 1999

on the supply of cereals as food aid

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 1292/96 of
27 June 1996 on food-aid policy and food-aid manage-
ment and special operations in support of food security ('),
and in particular Article 24(1)(b) thereof,

Whereas the abovementioned Regulation lays down the
list of countries and organisations eligible for Community
aid and specifies the general criteria on the transport of
food aid beyond the fob stage;

Whereas, following the taking of a number of decisions
on the allocation of food aid, the Commission has al-
located cereals to certain beneficiaries;

Whereas it is necessary to make these supplies in accord-
ance with the rules laid down by Commission Regulation
(EC) No 2519/97 of 16 December 1997 laying down
general rules for the mobilisation of products to be
supplied under Council Regulation (EC) No 1292/96 as
Community food aid (*); whereas it is necessary to specify

the time limits and conditions of supply to determine the
resultant costs,

HAS ADOPTED THIS REGULATION:

Article 1

Cereals shall be mobilised in the Community, as
Community food aid for supply to the recipient listed in
the Annex, in accordance with Regulation (EC) No 2519/
97 and under the conditions set out in the Annex.

The tenderer is deemed to have noted and accepted all
the general and specific conditions applicable. Any other
condition or reservation included in the tender is deemed
unwritten.

Article 2

This Regulation shall enter into force on the day
following its publication in the Official Journal of the
European Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 10 May 1999.

() OJ L 166, 5.7.1996, p. 1.
() OJ L 346, 17.12.1997, p. 23.

For the Commission
Franz FISCHLER

Member of the Commission
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11.
12.
13.
14.

15.
16.

17.

18.

19.

20.
21.

22.

ANNEX

LOT A

. Action No: 139/98 (A1), 140/98 (A2); 141/98 (A3)
. Beneficiary (*: Angola
. Beneficiary’s representative: UTA/ACP/UE, rua Rainha Jinga 6, Luanda, Angola Tel. (244-2)

3913 39, fax 39 25 31, telex 0991/3397 DELCEE AN

. Country of destination: Angola

. Product to be mobilised : maize

. Total quantity (tonnes net): 3 000

. Number of lots: 1 in 3 parts (Al: 2 500 tonnes; A2: 300 tonnes; A3: 200 tonnes)

. Characteristics and quality of the product (%) (°): see OJ C 114, 29.4.1991, p. 1 (ILA(1)d))
. Packaging ('): see OJ C 267, 13.9.1996, p. 1 (1.0Al., 2.a and B.2)

10.

Labelling or marking (°): see OJ C 114, 29.4.1991, p. 1 (IL.A(3))
— Language to be used for the markings: Portuguese
— Supplementary markings: —

Method of mobilization of the product: the Community market
Specified delivery stage: free at destination (%) (°)

Alternative delivery stage: free at port of shipment — fob stowed
a) Port of shipment: —

b) Loading address: —

Port of landing: —

Place of destination: Al: Somatrading (off port of Luanda); A2: AMI. (off port of Lobito)
A3: SOCOSUL — (180 km from Namibe)

— port or warehouse of transit: —
— overland transport route: —

Period or deadline of supply at the specified stage:
— first deadline: 8.8.1999
— second deadline: 22.8.1999

Period or deadline of supply at the alternative stage:
— first deadline: 14 to 27.6.1999
— second deadline: 28.6. to 11.7.1999

Deadline for the submission of tenders (at 12 noon, Brussels time):
— first deadline: 25.5.1999
— second deadline: 8.6.1999

Amount of tendering guarantee: EUR 5 per tonne

Address for submission of tenders and tendering guarantees ('): Bureau de I'aide alimentaire, Attn
Mr T. Vestergaard, Batiment Loi 130, bureau 7/46, Rue de la Loi/Wetstraat 200, B-1049 Brussels telex:
25670 AGREC B; fax (32-2) 296 70 03/296 70 04 (exclusively)

Export refund (*): refund applicable on 21.5.1999. fixed by Commission Regulation (EC) No 909/1999
(O] L 114, 1.5.1999, p. 29)
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Notes:

(") Supplementary information: André Debongnie (Tel. (32-2) 295 14 65).
Torben Vestergaard (Tel. (32-2) 299 30 50).

(3 The supplier shall contact the beneficiary or the representative as soon as possible to establish which
consignment documents are required.

() The supplier shall deliver to the beneficiary a certificate from an official entity certifying that for the
product to be delivered the standards applicable, relative to nuclear radiation, in the Member State
concerned, have not been exceeded. The radioactivity certificate must indicate the caesium-134 and -137
and iodine-131 levels.

(*) Commission Regulation (EC) No 259/98 (O] L 25, 31.1.1998, p. 39) is applicable as regards the export
refund. The date referred to in Article 2 of the said Regulation is that referred to in point 22 of this Annex.

(°) The supplier shall supply to the beneficiary or its representative, on delivery, the following document:
— phytosanitary certificate,

(®) Notwithstanding OJ C 114, point ILA(3)c) is replaced by the following: ‘the words “European
Community”.

() Since the goods may be rebagged, the supplier must provide 2 % of empty bags of the same quality as
those containing the goods, with the marking followed by a capital ‘R’.

(®) The successful tenderer shall bear the port costs and charges (EP-14, EP-15 and EP-17, etc)). Notwith-
standing Article 15(3) of Regulation (EC) No 2519/97, the costs and charges relating to customs formalities
on importation are borne by the successful tenderer and are deemed to be included in the tender.

() In addition to the provisions of Article 14(3) of Regulation (EC) No 2519/97, vessels chartered shall not
appear on any of the four most recent quarterly lists of detained vessels as published by the Paris
Memorandum of Understanding on Port State Control (Council Directive 95/21/EC, (OJ L 157, 7.7.1995, p.

1)).
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COMMISSION REGULATION (EC) No 993/1999
of 10 May 1999

on the issue of import licences for garlic originating in China

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 2200/96 of
28 October 1996 on the common organisation of the
market in fruit and vegetables ('), as last amended by
Commission Regulation (EC) No 857/1999 (%),

Having regard to Council Regulation (EC) No 1137/98 of
29 May 1998 concerning a protective measure applicable
to imports of garlic from China(®), and in particular
Article 1(3) thereof,

Whereas pursuant to Commission Regulation (EEC) No
1859/93 (*), as amended by Regulation (EC) No 1662/
94 (%), the release for free circulation in the Community of
garlic imported from third countries is subject to presen-
tation of an import licence;

Whereas Article 1(1) of Regulation (EC) No 1137/98,
restricts the issue of import licences for garlic originating
in China to a maximum monthly quantity in the case of
applications lodged from 1 June 1998 to 31 May 1999;

Whereas, given the criteria laid down in Article 1(2) of
that Regulation and the import licences already issued,
the quantity applied for on 7 May 1999 is in excess of the

maximum monthly quantity given in the Annex to that
Regulation for the month of May 1999; whereas it is
therefore necessary to determine to what extent import
licences may be issued in response to these applications;
whereas the issue of licences in response to applications
lodged after 7 May 1999 and before 1 June 1999 should
be refused,

HAS ADOPTED THIS REGULATION:

Article 1

Import licences applied for from 7 May 1999 pursuant to
Atrticle 1 of Regulation (EEC) No 1859/93 for garlic
falling within CN code 0703 20 00 originating in China
shall be issued for 3,92218 % of the quantity applied for,
having regard to the information available to the
Commission on 10 May 1999.

For the abovementioned products applications for import
licences lodged after 7 May 1999 and before 1 June 1999
shall be refused.

Article 2
This Regulation shall enter into force on 11 May 1999.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 10 May 1999.

() OJ L 297, 21.11.1996, p. 1.
() OJ L 108, 27.4.1999, p. 7.
() OJ L 157, 30.5.1998, p. 107.
() OJ L 170, 13.7.1993, p. 10.
() OJ L 176, 9.7.1994, p. 1.

For the Commission
Franz FISCHLER

Member of the Commission
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COUNCIL DIRECTIVE 1999/32/EC
of 26 April 1999

relating to a reduction in the sulphur content of certain liquid fuels and
amending Directive 93/12/EEC

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community, and in particular Article 130s(1) thereof,

Having regard to the proposal from the Commission ('),

Having regard to the opinion of the Economic and Social
Committee (%),

Acting in accordance with the procedure laid down in
Article 189c of the Treaty (%),

O

*

Whereas the objectives and principles of the
Community’s environmental policy as set out in
the action programmes on the environment and in
particular the Fifth Environmental Action
Programme (*) on the basis of principles enshrined
in Article 130r of the Treaty, aim in particular to
ensure the effective protection of all people from
the recognised risks from sulphur dioxide emis-
sions and to protect the environment by preventing
sulphur deposition exceeding critical loads and
levels;

Whereas Article 129 of the Treaty provides that
health protection requirements are to form a
constituent part of the Community’s other policies;
whereas Article 3(o) of the Treaty also provides that
the activities of the Community should include a
contribution to the attainment of a high level of
health protection;

Whereas emissions of sulphur dioxide contribute
significantly to the problem of acidification in the
Community; whereas sulphur dioxide also has a
direct effect on human health and on the environ-
ment;

Whereas acidification and atmospheric sulphur
dioxide damage sensitive ecosystems, reduce biodi-
versity and reduce amenity value as well as detri-
mentally affecting crop production and the growth
of forests; whereas acid rain falling in cities may
cause significant damage to buildings and the
architectural heritage; whereas sulphur dioxide
pollution may also have a significant effect upon
human health, particularly among those sectors of
the population suffering from respiratory diseases;

() OJ C 190, 2161997, p. 9, and OJ C 259, 18.8.1998, p. 5.
() OJ C 355, 21.11.1997, p. 1.
(}) Opinion of the European Parliament of 13 May 1998 (O] C

1.6.1998, p. 111), Council Common Position of 6

October 1998 (O] C 364, 25.11.1998, p. 20) and Decision of

European Parliament of 9 February 1999 (not yet

published in the Official Journal).

() OJ C 138, 17.5.1993, p. 5.

©®)

)

®)

©)

(10)

Whereas acidification is a transboundary phenom-
enon requiring Community as well as national or
local solutions;

Whereas emissions of sulphur dioxide contribute to
the formation of particulate matter in the atmo-
sphere;

Whereas the Community and the individual
Member States are Contracting Parties to the
UN-ECE Convention on Long-Range Transbound-
ary Air Pollution; whereas the second UN-ECE
Protocol on transboundary pollution by sulphur
dioxide foresees that the Contracting Parties should
reduce sulphur dioxide emissions in line with or
beyond the 30 % reduction specified in the first
Protocol and whereas the second UN-ECE Protocol
is based on the premise that critical loads and
levels will continue to be exceeded in some sens-
itive areas; whereas further measures to reduce
sulphur dioxide emissions will still be required if
the objectives in the Fifth Environmental Action
Programme are to be respected; whereas the
Contracting Parties should therefore make further
significant reductions in emissions of sulphur
dioxide;

Whereas sulphur which is naturally present in
small quantities in oil and coal has for decades
been recognised as the dominant source of sulphur
dioxide emissions which are one of the main
causes of ‘acid rain’ and one of the major causes of
the air pollution experienced in many urban and
industrial areas;

Whereas the Commission has recently published a
communication on a cost-effective strategy to
combat acidification in the Community; whereas
the control of sulphur dioxide emissions origin-
ating from the combustion of certain liquid fuels
was identified as being an integral component of
this cost-effective strategy; whereas the Community
recognises the need for measures regarding all
other fuels;

Whereas studies have shown that benefits from
reducing sulphur emissions by reductions in the
sulphur content of fuels will often be considerably
greater than the estimated costs to industry in this
Directive and whereas the technology exists and is
well established for reducing the sulphur level of
liquid fuels;
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(1)

12

13)

(14)

13

(16)

Whereas, in conformity with the principle of subsi-
diarity and the principle of proportionality referred
to in Article 3b of the Treaty, the objective of
reducing the emissions of sulphur dioxide arising
from the combustion of certain types of liquid fuels
cannot be achieved effectively by Member States
acting individually; whereas unconcerted action
offers no guarantee of achieving the desired objec-
tive, is potentially counterproductive and will result
in considerable uncertainty in the market for the
fuel products affected; whereas, in view of the need
to reduce sulphur dioxide emissions across the
Community, it is therefore more effective to take
action at the level of the Community; whereas this
Directive limits itself to the minimum require-
ments necessary to achieve the desired objective;

Whereas in Council Directive 93/12/EEC of 23
March 1993 relating to the sulphur content of
certain liquid fuels (') the Commission was asked to
submit to the Council a proposal prescribing lower
limits for the sulphur content in gas oil and new
limits for aviation kerosene; whereas it would be
appropriate to lay down limits for the sulphur
content of other liquid fuels, in particular heavy
fuel oils, bunker fuel oils, marine gas oils and gas
oils, on the basis of cost effectiveness studies;

Whereas, in accordance with Article 130t of the
Treaty, this Directive should not prevent any
Member State from maintaining or introducing
more stringent protective measures; whereas such
measures must be compatible with the Treaty and
should be notified to the Commission;

Whereas a Member State, before introducing new,
more stringent protective measures, should notify
the draft measures to the Commission in accord-
ance with Council Directive 83/189/EEC of 28
March 1983 laying down a procedure for the provi-
sion of information in the field of technical
standards and regulations (%);

Whereas, with regard to the limit on the sulphur
content of heavy fuel oil, it is appropriate to
provide for derogations in Member States and
regions where the environmental conditions allow;

Whereas, with regard to the limit on the sulphur
content of heavy fuel oil, it is also appropriate to
provide for derogations for their use in combustion
plants which comply with the emission limit values
laid down in Council Directive 88/609/EEC of 24

() OJ L 74, 27.3.1993, p. 81.

() O] L 109, 264.1983,

p. 8. Directive as last amended by

Commission Decision 96/139/EC (O] L 32, 10.2.1996, p. 31).

(17)

(18)

19

() OJ L 336, 7.12.1988, p. 1.

November 1988 (°) on the limitation of emissions
of certain pollutants into the air from large
combustion plants; whereas in the light of the
forthcoming revision of Directive 88/609/EEC, it
may be necessary to review and, if appropriate, to
revise certain provisions of this Directive;

Whereas for refinery combustion plants excluded
from the scope of Article 3(3)(i)(c) of this Directive
the emissions of sulphur dioxide averaged over
such plants should not exceed the limits set out in
Directive 88/609/EEC or any future revision of that
Directive; whereas, in the application of this
Directive, Member States should bear in mind that
substitution by fuels other than those pursuant to
Article 2 should not produce an increase in emis-
sions of acidifying pollutants;

Whereas a limit value of 0,2 % for the sulphur
content of gas oils has already been established
pursuant to Directive 93/12/EEC; whereas that
limit value should be changed to 0,1 % until 1
January 2008;

Whereas, in accordance with the 1994 Act of
Accession, Austria and Finland have a derogation
for a period of four years from the date of accession
regarding the provisions in Directive 93/12/EEC
concerning the sulphur content of gas oil;

Whereas the limit values of 0,2 % (from the year
2000) and of 0,1 % (from the year 2008) for the
sulphur content of gas oils intended for marine use
in sea-going ships may present technical and
economic problems for Greece throughout its terri-
tory, for Spain with regard to the Canary Islands,
for France with regard to the French Overseas
Departments, and for Portugal with regard to the
archipelagoes of Madeira and Azores; whereas a
derogation for Greece, the Canary Islands, the
French Overseas Departments and the Archipela-
goes of Madeira and Azores should not have a
negative effect upon the market in gas oil intended
for marine use and given that exports of gas oil for
marine use from Greece, the Canary Islands, the
French Overseas Departments and the Archipela-
goes of Madeira and Azores to other Member States
should satisfy the requirements in force in the
importing Member State; whereas Greece, the
Canary Islands, the French Overseas Departments
and the Archipelagoes of Madeira and Azores
should therefore be afforded a derogation from the
limit values of sulphur by weight for gas oil used
for marine purposes;

Directive as last amended by

Directive 94/66/EC (O] L 337, 24.12.1994, p. 83).
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(21)  Whereas sulphur emissions from shipping due to
the combustion of bunker fuels with a high (a) — petroleum derived liquid fuels used by seagoing

sulphur content contribute to sulphur dioxide
pollution and problems of acidification; whereas
the Community will be advocating more effective
protection of areas sensitive to SO_ emissions and a
reduction in the normal limit value for bunker fuel
oil (from the present 4,5 %) at the continuing and
future negotiations on the MARPOL Convention
within the International Maritime Organisation
(IMO); whereas the Community initiatives to have
the North Sea/Channel declared a special low SO,
emission control area should be continued;

(22) Whereas more profound research into the effects of
acidification on ecosystems and the human body is
needed; whereas the Community is assisting such
research under the Fifth Framework Research
Programme (');

(23) Whereas in the case of a disruption in the supply
of crude oil, petroleum products or other hydrocar-
bons, the Commission may authorise application of
a higher limit within a Member State’s territory;

(24)  Whereas Member States should establish the appro-
priate mechanisms for monitoring compliance with
the provisions of this Directive; whereas reports on
the sulphur content of liquid fuels should be
submitted to the Commission;

(25)  Whereas, for reasons of clarity, it will be necessary
to amend Directive 93/12/EEC,

HAS ADOPTED THIS DIRECTIVE:

Article 1
Purpose and scope

1. The purpose of this Directive is to reduce the emis-
sions of sulphur dioxide resulting from the combustion of
certain types of liquid fuels and thereby to reduce the
harmful effects of such emissions on man and the envir-
onment.

2. Reductions in the emissions of sulphur dioxide
resulting from the combustion of certain petroleum-
derived liquid fuels shall be achieved by imposing limits
on the sulphur content of such fuels as a condition for
their use within the territory of the Member States.

The limitations on the sulphur content of certain petro-
leum-derived liquid fuels as laid down in this Directive
shall not, however, apply to:

() OJ L 26, 1.21999, p. 1.

ships, except those fuels falling within the defini-
tion in Article 2(3),

— marine gas oil used by ships crossing a frontier
between a third country and a Member State;

(b) fuels intended for processing prior to final combus-
tion;

(c) fuels to be processed in the refining industry.

Article 2
Definitions
For the purpose of this Directive:

1. heavy fuel oil means:

— any petroleum-derived liquid fuel falling within
CN code 27100071 to 2710 00 78, or

— any petroleum-derived liquid fuel, other than gas
oil as defined in points 2 and 3, which, by reason
of its distillation limits, falls within the category of
heavy oils intended for use as fuel and of which
less than 65 % by volume (including losses) distils
at 250 °C by the ASTM D86 method. If the distilla-
tion cannot be determined by the ASTM D86
method, the petroleum product is likewise categor-
ised as a heavy fuel oil;

2. gas oil means:

— any petroleum-derived liquid fuel falling within
CN code 2710 00 67 or 2710 00 68, or

— any petroleum-derived liquid fuel which, by reason
of its distillation limits, falls within the category of
middle distillates intended for use as fuel and of
which at least 85 % by volume (including losses)
distils at 350 °C by the ASTM D86 method.

Diesel fuels as defined in Article 2(2) of Directive 98/
70/EC of the European Parliament and of the Council of
13 October 1998 relating to the quality of petrol and
diesel fuels and amending Council Directive 93/
12/EEC (%) are excluded from this definition. Fuels used
in non-road mobile machinery and agricultural tractors
are also excluded from this definition;

3. marine gas oil means fuels intended for marine use
which meet the definition in point 2 or which have a
viscosity or density falling within the ranges of
viscosity or density defined for marine distillates in
Table I of ISO 8217 (1996);

() OJ L 350, 28.12.1998, p. 58.
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4. ASTM method means the methods laid down by the
American Society for Testing and Materials in the 1976
edition of standard definitions and specifications for
petroleum and lubricating products;

5. combustion plant means any technical apparatus in
which fuels are oxidised in order to use the heat
generated;

6. critical load means a quantitative estimate of exposure
to one or more pollutants below which significant
harmful effects on sensitive elements of the environ-
ment do not occur according to current knowledge.

Article 3
Maximum sulphur content of heavy fuel oil

1.  Member States shall take all necessary steps to
ensure that as from 1 January 2003 within their territory
heavy fuel oils are not used if their sulphur content
exceeds 1,00 % by mass.

2. Provided that the air quality standards for sulphur
dioxide laid down in Directive 80/779/EEC (!) or in any
Community legislation which repeals and replaces these
standards and other relevant Community provisions are
respected and the emissions do not contribute to critical
loads being exceeded in any Member State, a Member
State may authorise heavy fuel oils with a sulphur content
of between 1,00 and 3,00 % by mass to be used in part or
the whole of its territory. Such authorisation shall apply
only while emissions from a Member State do not contri-
bute to critical loads being exceeded in any Member State.

3. (i) Subject to appropriate monitoring of emissions by
competent authorities paragraphs 1 and 2 shall not
apply to heavy fuel oils used:

(@) in combustion plants which fall within the
scope of Directive 88/609/EEC, which are
considered new plants in accordance with the
definition given in Article 2(9) of that Directive
and which comply with the sulphur dioxide
emission limits for such plants set out in
Article 4 of and Annex IV to that Directive;

(b) in other combustion plants, which do not fall
under the scope of (a), where the emissions of
sulphur dioxide from the plant are less than or
equal to 1 700 mg/Nm? at an oxygen content
in the flue gas of 3 % by volume on a dry basis;

(c) for combustion in refineries, where the
monthly average of emissions of sulphur
dioxide averaged over all plants in the refinery

(") OJ L 229, 30.8.1980, p. 30. Directive as last amended by
Directive 91/692/EEC (OJ L 377, 31.12.1991, p. 48).

(excluding combustion plants which fall under
the scope of (a)), irrespective of the type of fuel
or fuel combination used, are within a limit to
be set by each Member State, which shall not
exceed 1700 mg/Nm?.

(ii) Member States shall take the necessary measures to
ensure that any combustion plant using heavy fuel
oil with a sulphur concentration greater than that
referred to in paragraph 1 shall not be operated
without a permit issued by a competent authority,
which specifies the emission limits.

4. The provisions of paragraph 3 shall be reviewed and,
if appropriate, revised in the light of any future revision of
Directive 88/609/EEC.

5. If a Member State avails itself of the possibilities
referred to in paragraph 2, it shall, at least 12 months
beforehand, inform the Commission and the public. The
Commission shall be given sufficient information to
assess whether the criteria mentioned in paragraph 2 are
met. The Commission shall inform the other Member
States.

Within six months of the date on which it receives the
information from the Member State, the Commission
shall examine the measures envisaged and, in accordance
with the procedure set out in Article 9, take a decision
which it shall communicate to the Member States. This
decision shall be reviewed every eight years on the basis
of information to be provided to the Commission by the
Member States concerned in accordance with the proce-
dure set out in Article 9.

Article 4

Maximum sulphur content in gas oil

1.  Member States shall take all necessary steps to
ensure that gas oils, including marine gas oils, are not
used within their territory as from:

— July 2000 if their sulphur content exceeds 0,20 % by
mass,

— 1 January 2008 if their sulphur content exceeds
0,10 % by mass.

2. By way of derogation from paragraph 1, Spain, for
the Canary Islands, France, for the French Overseas
Departments, Greece, for the whole or part of its territory,
and Portugal, for the archipelagoes of Madeira and Azores
may authorise the use of gas oils for marine use with a
sulphur content in excess of the limits set out in para-
graph 1.
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3. Provided that the air quality standards for sulphur
dioxide laid down in Directive 80/779/EEC or in any
Community legislation which repeals and replaces these
standards and other relevant Community provisions are
respected and the emissions do not contribute to critical
loads being exceeded in any Member State, a Member
State may authorise gas oil with a sulphur content
between 0,10 and 0,20 % by mass to be used in part or
the whole of its territory. Such authorisation shall apply
only while emissions from a Member State do not contri-
bute to critical loads being exceeded in any Member State
and shall not extend beyond 1 January 2013.

4. If a Member State avails itself of the possibilities
referred to in paragraph 3, it shall, at least 12 months
beforehand, inform the Commission and the public. The
Commission shall be given sufficient information to
assess whether the criteria mentioned in paragraph 3 are
met. The Commission shall inform the other Member
States.

Within six months of the date on which it receives the
information from the Member State, the Commission
shall examine the measures envisaged and, in accordance
with the procedure set out in Article 9, take a decision
which it shall communicate to the Member States.

Article 5

Change in the supply of fuels

If, as a result of a sudden change in the supply of crude
oil, petroleum products or other hydrocarbons, it becomes
difficult for a Member State to apply the limits on the
maximum sulphur content referred to in Articles 3 and 4,
that Member State shall inform the Commission thereof.
The Commission may authorise a higher limit to be
applicable within the territory of that Member State for a
period not exceeding six months; it shall notify its
decision to the Council and the Member States. Any
Member State may refer that decision to the Council
within one month. The Council, acting by a qualified
majority, may adopt a different decision within two
months.

Article 6

Sampling and analysis

1.  Member States shall take all necessary measures to
check by sampling that the sulphur content of fuels used
complies with Articles 3 and 4. The sampling shall
commence within six months of the date on which the
relevant limit for maximum sulphur content in the fuel

comes into force. It shall be carried out with sufficient
frequency and in such a way that the samples are repres-
entative of the fuel examined.

2. The reference method adopted for determining the
sulphur content shall be that defined by:

(a) ISO method 8754 (1992) and PrEN ISO 14596 for
heavy fuel oil and marine gas oil;

(b) EN method 24260 (1987), ISO 8754 (1992) and PrEN
ISO 14596 for gas oil.

The arbitration method will be PrEN ISO 14596. The
statistical interpretation of the verification of the sulphur

content of the gas oils used shall be carried out in accord-
ance with ISO standard 4259 (1992).

Article 7
Reporting and review

1.  On the basis of the results of the sampling and
analysis carried out in accordance with Article 6, Member
States shall by 30 June of each year supply the Commis-
sion with a short report on the sulphur content of the
liquid fuels falling within the scope of this Directive and
used within their territory during the preceding calendar
year. This report shall include a summary of derogations
granted pursuant to Article 3(3).

2. On the basis inter alia of the annual reports
submitted in accordance with paragraph 1 and the
observed trends in air quality and acidification, the
Commission shall, by 31 December 2006, submit a report
to the European Parliament and to the Council. The
Commission may submit with its report proposals aimed
at revising this Directive and in particular the limit values
laid down for each fuel category and the exceptions and
derogations provided for in Article 3(2) and (3), and
Article 4(2) and (3).

3.  The Commission shall consider which measures
could be taken to reduce the contribution to acidification
of the combustion of marine fuels other than those speci-
fied in Article 2(3) and, if appropriate, make a proposal by
the end of 2000.

Article 8

Amendments to Directive 93/12/EEC

1.  Directive 93/12/EEC is amended as follows:

(a) in Article 1, paragraph 1(a) and paragraph 2 are
deleted;
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b) in Article 2, the first subparagraph of paragraph 2 and
g g
paragraph 3 are deleted;

(c) Articles 3 and 4 are deleted.

2.  Paragraph 1 shall apply as from 1 July 2000.

Article 9
Advisory Committee

The Commission shall be assisted by a committee of an
advisory nature composed of the representatives of the
Member States and chaired by the representative of the
Commission.

The representative of the Commission shall submit to the
committee a draft of the measures to be taken. The
committee shall deliver its opinion on the draft, within a
time limit which the chairman may lay down according
to the urgency of the matter, if necessary by taking a vote.

The opinion shall be recorded in the minutes; in addition,
each Member State shall have the right to ask to have its
position recorded in the minutes.

The Commission shall take the utmost account of the
opinion delivered by the committee. It shall inform the
committee of the manner in which its opinion has been
taken into account.

Article 10

Transposition

Member States shall bring into force the laws, regulations
and administrative provisions necessary to comply with
this Directive before 1 July 2000. They shall immediately
inform the Commission thereof.

When Member States adopt these provisions, these shall
contain a reference to this Directive or shall be accompa-
nied by such reference at the time of their official publi-
cation. The procedure for such reference shall be adopted
by Member States.

Member States shall communicate to the Commission the
text of the provisions of national law which they adopt in
the field covered by this Directive.

Article 11

Penalties

Member States shall determine the penalties applicable to
breaches of the national provisions adopted pursuant to
this Directive. The penalties determined must be effec-
tive, proportionate and dissuasive.

Article 12

Entry into force

This Directive shall enter into force on the day of its
publication in the Official Journal of the European
Communities.

Article 13

Addressees

This Directive is addressed to the Member States.

Done at Luxembourg, 26 April 1999.

For the Council
The President
J. FISCHER
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(Acts whose publication is not obligatory)

COMMISSION

COMMISSION DECISION
of 27 April 1999

approving the conditions governing the use of the graphic symbol for quality
agricultural products specific to the French overseas departments

(notified under document number C(1999) 1051)

(Only the French text is authentic)

(1999/315/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 3763/91
of 16 December 1991 introducing specific measures in
respect of certain agricultural products for the benefit of
the French overseas departments ('), as last amended by
Regulation (EC) No 2598/95 (%), and in particular Article
20(3) thereof,

Having regard to Commission Regulation (EC) No 1418/
96 of 22 July 1996 laying down detailed rules for the use
of a graphic symbol for quality agricultural products
specific to the most remote regions (%),

(1)  Whereas, pursuant to Article 20(2) of Regulation
(EEC) No 3763/91, a graphic symbol has been
devised to improve awareness and encourage
consumption of quality processed and unprocessed
agricultural products specific to the French over-
seas departments; whereas the Commission
published the graphic symbol and the conditions
governing its reproduction in Regulation (EC) No
2054/96 (*;

() OJ L 356, 24.12.1991, p. 1.
() OJ L 267, 9.11.1995, p. 1.
() OJ L 182, 23.7.1996, p. 9.
(y OJ L 280, 31.10.1996, p. 1.

(2)  Whereas, in accordance with Article 20(3) of Regu-
lation (EEC) No 3763/91, the conditions governing
the use of the graphic symbol for quality agricul-
tural products specific to the French overseas
departments are to be proposed by the trade organ-
isations, forwarded by the national authorities and
approved by the Commission; whereas, together
with a favourable opinion, the French authorities
have forwarded those conditions of use and the
administrative rules of application on the basis of
which the competent French authorities intend
granting rights to use the graphic symbol;

(3)  Whereas those conditions of use are in line with
the objectives for which the graphic symbol was
introduced; whereas those conditions of use should
accordingly be approved,

HAS ADOPTED THIS DECISION:

Article 1

The conditions governing the use of the graphic symbol
for quality agricultural products specific to the French
overseas departments, as presented by the French author-
ities and set out in the Annex hereto, are approved.
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Article 2

This Decision is addressed to the French Republic.

Article 3
This Decision shall be published in the Official Journal of the European Communities.

Done at Brussels, 27 April 1999.

For the Commission
Franz FISCHLER

Member of the Commission

ANNEX

Extract from the draft circular of the French authorities setting out the conditions governing the use and the
administrative rules for the application of the graphic symbol for agricultural products specific to the French
overseas departments.

EXTRACT

1. The graphic symbol introduced pursuant to Article 20 of Council Regulation (EC) No 3763/91 shall be
used solely for quality processed and unprocessed agricultural and fishery products specific to the overseas
departments as most remote regions.

2. Unprocessed agricultural and fishery products must have been obtained in the overseas departments.

Where the main characteristic of processed products specific to the overseas departments in the raw
material used, 100 % of the ingredient(s) characterising the processed product must have been obtained
locally.

Where the main characteristic of processed products is the method of production or manufacturing,
consideration shall be given to the specific nature of that method.

3. The products must possess special characteristics as products of the overseas departments; these may cover
the conditions, methods and techniques of cultivation, production and manufacturing and compliance with
standards of presentation and packaging.

4. The graphic symbol shall be used solely for products of superior quality. Quality shall be defined by
reference to Community Regulations or, where none such exist, to international standards.

Where no Community or international standards exist, the characteristics shall be defined by the ‘Commis-
sion régionale pour les produits alimentaires de qualité’ on the basis of proposals from the trade organ-
isations.
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COMMISSION DECISION
of 27 April 1999

on the application of Article 9 of Council Directive 96/67/EC to Berlin Tegel
Airport (Berliner Flughafen GmbH)

(notified under document number C(1999) 1066)

(Only the German text is authentic)

(Text with EEA relevance)

(1999/316/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Directive 96/67/EC of 15
October 1996 on access to the groundhandling market at
Community airports ('), and in particular Article 9(5)
thereof,

Having regard to the request for approval of the decision
of the German authorities of 26 January 1999 and after
consulting those authorities,

After consulting the Advisory Committee,

Whereas:

I. SCOPE OF THE EXEMPTION NOTIFIED BY
THE GOVERNMENT OF THE FEDERAL

REPUBLIC OF GERMANY

1. Notification by the German authorities

(1) By letter of 28 January 1999, which the Commis-
sion received on 29 January, the German authori-
ties requested approval of the decision of the
Government of the Federal Republic of Germany
of 23 July 1999 to grant to Berlin Tegel airport
(Berliner Flughafen GmbH) an exemption to:

— ban self handling, and

— reserve for Berlin Tegel Airport (Berliner
Flughafen GmbH) the provision of services to
third parties, for the categories of services
referred to in points 3, 4 (with regard to the
physical handling of freight and mail, whether
incoming, outgoing or being transferred,
between the air terminal and the aircraft), 5.4
and 5.6 of the Annex to the Directive.

This exemption is to be granted, on the basis of
Article 9(1)(b) and (d) of the Directive, until 31
December 2000.

() OJ L 272, 25.10.1996, p. 36.

(2 Pursuant to Article 9(3) of the Directive, the
Commission published an extract from the said
notification in the Official Journal of the Euro-
pean Communities (*) and invited interested parties
to submit comments.

(3  In accordance with Article 9(5) of the Directive, the
Commission consulted the German Government
on its draft evaluation on 22 and 24 March 1999.

Basis of the exemption

(4 The general rules for access to the groundhandling
services market are set out in Articles 6 and 7 of
the Directive. They clearly state the principle that
most categories of groundhandling services should
be opened up to the maximum possible extent. For
an airport with a volume of traffic like that of
Berlin Tegel the Directive provides for the right to
self-handle from 1 January 1998 and opens up the
market for services to third parties from 1 January
1999. However, in order to take into account the
specific situation and role of an airport, and in
particular the safety, security, space and capacity
constraints which can arise in certain parts of most
airports, the Directive does not impose complete
liberalisation for four categories of services located
air-side, i.e. in a particularly sensitive area of the
airport, but does require a minimum degree of
liberalisation of both self handling and the supply
of services to third parties. The categories
concerned are ramp handling, baggage handling,
fuel handling and certain freight and mail handling
operations.

(5)  Article 9 of Council Directive 96/67/EC also takes
account of the fact that, in certain very special
cases, severe space and capacity constraints prevent
the opening-up of the market to the degree
provided for. In such cases, exemptions may be
granted on a temporary basis to give the airports

() OJ C 64, 63.1999, pp. 9-11.
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(6)

@

time to overcome the constraints. These exemp-
tions can therefore be only exceptional in nature
and are not intended to automatically give airports
an extra transitional period in addition to that
already provided for in Article 1 of the Directive.

An exemption can be granted only on the, basis of
specific space or capacity constraints. This is the
basis on which the German authorities have
granted the abovementioned exemption in accord-
ance with Article 3 of the German ‘Verordnung
tber Bodenabfertigungsdienste auf Flugpldtzen und
zur Anderung weiterer luftrechtlicher Vorschrif-
ten’ ) transposing Directive 96/67/EC into
national law.

2. Situation regarding groundhandling at
Berlin-Tegel airport

2.1. Presentation of the airport

Until 1990, Berlin Tegel airport served the western
zone of Berlin, Schénefeld airport served the
eastern zone, and Tempelhof airport was reserved
mainly for military operations. Following reunifica-
tion, Tegel became Berlin’s main airport. Air traffic
in Berlin is expected to increase by nearly 24 %
between 1996 and 2002, which not only makes it
necessary, at least for the time being, to keep all
three airports open and to reopen Tempelhof to
civilian flights, but also causes capacity problems at
Tegel airport, which is in greatest demand by
carriers on account of its infrastructure and its
proximity to the city.

The increase in demand and the problems caused
in particular by inefficient use of the runway,
resulting in excessive transfer times, prompted the
company which manages Berlin’s airports (BFG)
and its partners to decide to build the new Bran-
denburg International Airport on the existing
Schonefeld site, the only site capable of meeting
space and environmental constraints. However,
pending completion of the new airport, Tegel,
which handled nearly 9 million passengers in 1997,
may soon have to handle the bulk of the traffic. If
Tempelhof is closed in 2001-2002, as currently
planned, much of its traffic would be transferred to
Tegel until 2007, when the new airport is sched-
uled to open.

(®) Bundesgesetzblatt 1997 Teil 1 Nr. 82, 16 Dezember 1997,
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2.2. Groundhandling services at the airport

At the date of the decision by the German authori-
ties, 54 of the 59 groundhandling services — i..
all land-side services and certain air-side services
such as catering and fuel handling — were already
open to competition, permitting a total of 28
service suppliers to operate. The exemption covers
certain air-side services which since 1998 have
been provided solely by a subsidiary of Berlin
Lufthansa Airport Services (BLAS), in which the
airport has a majority holding. These services are
baggage handling (point 3 of the Annex to the
Directive), loading, unloading, and transport
between the aircraft and the terminal (point 5.4),
engine starting (point 5.5) and freight and mail
handling (point 4).

II. CONSTRAINTS REFERRED TO BY THE
GERMAN AUTHORITIES

The German authorities based their decision on the
impossibility of opening up the market for the
operations in question on account of the lack of
air-side space and capacity to accommodate an
additional operator, whether a service supplier or a
user wishing to self-handle.

1. Capacity problems

Berlin Tegel airport was built with a design
capacity of 5,5 million passengers. However, since
1990, the airport management company has had to
cope with overcapacity of nearly 60 % on account
of rapid growth in the number of passengers and
amount of freight transported — 8,4 million
passengers and 24 000 tonnes of freight in 1996 —
corresponding to a growth rate of 80 % over 10
years. Given this situation, the airport, which
cannot be extended beyond its existing boundaries,
and the northern part of which is reserved for
military use, has partly overcome its shortage of
capacity by creating new positions and additional
check-in desks, lounges, and parking areas, to the
extent that all spare space is now used to the full
and it is impossible to accommodate additional
groundhandling operations in the existing infra-
structure. The airport is managed at the limits of its
capacity. The capacity limit is set at 18 departures
and arrivals per hour on account of groundhand-
ling problems, but this limit is already exceeded
several times a day. Traffic is forecast to rise from
118 000 movements and 8 million passengers in
1996 to 125000 movements and 10,2 million
passengers in 2000.
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According to the German authorities, full use of
the groundhandling capacity requires full coopera-
tion between the various activities, especially air-
side. Moreover, managing the capacity shortage will
require changes to the groundhandling procedure
in the very near future. The multiplication of the
number of service suppliers for certain air-side
operations (catering, fuel) in recent years has
complicated the management of traffic on the
apron.

2. Shortage of space

A. Parking areas for groundhandling equip-
ment

Of the 14 500 m? available for groundhandling
operations, 10 100 m? can actually be used to park
equipment and, according to the German authori-
ties, all of this space is currently used. The
remaining 4 400 m? are operational zones near the
aircraft parking areas which cannot be allocated to
an individual operator. Moreover, their triangular
shape makes them harder to use.

The current air-side requirement is for 10 700 m?
for all groundhandling service suppliers (excluding
winter equipment, which is not parked at specific
positions but distributed among the workshops and
several other airport areas); 8 000 m? is allocated to
BLAS and 2700 m? to other operators. The esti-
mated current shortfall is 600 m?.

B. Baggage handling

The current baggage handling system comprises
nine ‘baggage cellars’ (seven around the terminal
itself and two in the terminal extension) which are
not interlinked. Each cellar has an area of between
300 m? and 450 m? and handles the flights of
aircraft at adjacent gate parking positions and at
remote positions. Each of the seven cellars around
the terminal is equipped with one conveyor for
arrivals and two conveyors for departures. The other
two cellars have a continuous double conveyor
system. Each cellar has staff changing rooms and
rest areas. According to the German authorities, the
shortage of space in these cellars prevents any
increase in the number of service suppliers, and
only a single service supplier can handle flights
properly and keep to transfer times. According to
the file submitted, there is insufficient space to
park all waiting trolleys and to cope with trolley
movements when several flights are handled at the
same time. Moreover, the association between each

(16)

17)

(18)

(19)

(20)

cellar and the corresponding gate parking positions
makes it impossible to allocate the cellars to
different service providers. Such allocation would
seriously affect the operation of the airport.

C. Areas reserved for staff use

The shortage of space also affects rest areas, which
are already full on account of the increase in traffic
and the multiplication of service suppliers. The
German authorities consider it impossible to open
new rest areas in the immediate future on account
of the administrative problems which such
constructions can cause. Moreover, in agreement
with the management, baggage handlers spend
their rest periods in rooms adjacent to the baggage
cellars; new rest areas could only be created at an
unacceptable distance.

Schonefeld airport can be expected to reach full
capacity in 2001 —2002, when Tempelhof airport
closes. The carriers’ preference for Tegel is
expected to increase traffic at this airport by an
estimated 20 % — to 10,2 million passengers a
year — by the year 2002. The airport authorities
predict capacity problems both land-side and air-
side. The additional space required on the apron is
estimated at 700 m? thereby increasing the short-
fall to 1300 m? and this is based simply on the
increase in traffic, without taking account of the
impact of the arrival of an additional service
supplier.

3. Impact of the introduction of new opera-
tors

According to the file submitted, the arrival of new
service suppliers would result in a considerable
increase in space requirements on account of the
increase in the amount of equipment needed to
handle the peak periods of each service supplier.

According to the German authorities, the impact
would depend on the number of new service
suppliers, the volume and structure of their opera-
tions, and their commercial policy.

Studies carried out on behalf of the airport tend to
show that on the basis of two new operators (service
suppliers or self handlers) operating the same
policy as is currently operated by the sole operator,
and with one operator handling Lufthansa traffic,
the second operator handling the traffic of British
Airways and its subsidiary Deutsche BA, and the
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third operator handling the other companies, 3 500
m? would be needed to park the additional equip-
ment. The total space shortfall would thus be 4 100
m?, which would increase to 4 800 m? by the year
2000 on account of the increase in traffic. However,
according to the additional documents handed over
by the airport authorities, certain service suppliers
forecast much higher equipment requirements, the
average figure being of the order of 6 500 mZ

According to the German authorities, these studies
failed to take sufficient account of the impact of
the arrival of new operators on the market share of
the current sole operator, and hence of his reduced
requirements for equipment and staff and, there-
fore, space. However, they consider that given the
existing shortfall of 600 m?, it will not be possible
to find sufficient space for a new operator.

The file also refers to a considerable degradation of
traffic on the apron, which will be very difficult to
coordinate with the multiplication of the number
of operators, the airport already being at the limits
of its capacity. The increase in traffic due not only
to the amount of equipment, but also to the
changeover between equipment, will require a reor-
ganisation of runways which will affect the airport’s
capacity and lead to substantial delays, estimated at
32 % in 2002, compared with the current 12 %.

The study predicts an increase of between 20 %
and 50 % in traffic on the apron with the arrival of
a second operator, rising to between 140 % and
160 % at the north intersection point, resulting in
serious safety problems.

However, the airport says that it is prepared to
accept a second operator insofar as this would have
only a limited impact on capacity, space and traffic
on the apron.

III. REACTIONS OF THE INTERESTED PARTIES

The various interested parties were invited to
submit comments in accordance with Article 9(3)
of the Directive. The companies which submitted
comments all stressed that the airport knew several
years in advance of the obligations it would face

(26)

27)

(28)

pursuant to the Directive and that no measures had
been taken to overcome the difficulties cited and
thus allow the market to be liberalised.

The current shortfall of 600 m? referred to by the
airport could be overcome easily, and additional
space could be found by optimising the use of
existing areas. In particular, the winter equipment
could be moved to remoter parts of the airport,
thus making space available at positions 51 to 56
on the western part. The companies also claim that
the airport has failed to take account of the loss of
market share by the current sole operator following
the arrival of a new entrant.

The traffic forecasts put forward appear to be over-
estimates, as is shown by the latest trends, and
capacity requirements should therefore be adjusted
downwards. As regards baggage transport and
handling, on the basis of the current possibility of
handling three flights simultaneously in the
baggage cellars, the arrival of a second service
supplier should not give rise to any problems, given
the space available in each cellar and the fact that
the number of trolleys depends on the number of
flights and not on the number of service providers.
The organisation of this area should not give rise to
problems, as the airport continues to have sole
responsibility. The companies claim that the
problem of space, both on the apron and for
baggage handling, is primarily a matter of poor
management of the space available and ineffective
organisation.

As regards staff areas, the companies recognise that
it would be difficult to find room for all the staff of
a second service supplier. However, the use of light
structures or the renting of space off-airport could
resolve the problem for new service suppliers, those
already present on the airport not necessarily
needing them. In general, the companies which
submitted comments consider that the situation is
liable to deteriorate at Berlin Tegel airport in the
next few years, whatever the increase in traffic, but
that this deterioration will have nothing to do with
the presence of a sole or several groundhandling
service operators.
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IV. EVALUATION OF THE EXEMPTION IN THE
LIGHT OF THE PROVISIONS OF DIRECTIVE

96/67/EC

1. The rules in force concerning ground-
handling

1.1. The scope for limiting access to the
market

Council Directive 96/67/EC provides for the
market to be opened up to different extents as a
function of the way ground handling services that
are provided (self-handling or service suppliers) and
the level of traffic at the airport.

The general rules governing groundhandling for
the service categories listed in the German authori-
ties’ notification are set out in Articles 6(2) and 7(2)
of the Directive. Those rules have been incor-
porated into the provisions of Article 3(2) of the
German regulations transposing the Directive. The
Directive provides that a Member State may restrict
self handling to not less than two users, who must
be selected on the basis of relevant, objective, trans-
parent and non-discriminatory criteria, and that
suppliers must be chosen through a public tender
procedure. On this basis Berlin Tegel airport is
required, pursuant to Annex 5 of the ‘Verordnung
tiber Bodenabfertigungsdienste auf Flugplitzen und
zur Anderung weiterer luftrechtlichter Vorschriften’
of 10 December 1997 () which transposes the
Directive into German Law, to open up the market
for groundhandling services to a second service
supplier and to permit self handling by two users
for the services in respect of which the number of
service suppliers or self-handling users can be
limited pursuant to Articles 6(2) and 7(2) of the
Directive.

However, where specific space or capacity
constraints, arising in particular from the rate of
utilisation of space or space occupation, make it
impossible to authorise self-handling or the provi-
sion of services to third parties to the extent
provided for by the Directive, the Member State
concerned may, on the basis of Article 9(1)(b) and

() See 3.

32)

33)

(34)

(d), restrict the provision of groundhandling
services to third parties to a single supplier and ban
self-handling or restrict it to a single user.

However, under Article 9(2) any such exemption
must:

— specify the category or categories of ground
handling services for which the exemption is
granted and the specific constraints of available
space or capacity which justify it,

— be accompanied by a plan of appropriate meas-
ures to overcome the constraints.

Moreover, pursuant to Article 9(2), it must not:

— unduly prejudice the aims of the Directive,
— give rise to distortions of competition,

— extend further than necessary.

As stated by the Commission in its decisions of 14
January 1998 on Frankfurt and Disseldorf
airports (°), the main aim of the Directive is to
liberalise groundhandling services. The restrictions
imposed on third parties are restrictions on the
freedom of such parties to supply such services. By
analogy with State measures restricting the freedom
to supply services (°), measures likely to exclude or
prohibit the activities of service suppliers or, in the
present instance, those of users wishing to self-
handle, even if they apply without distinction to
national service suppliers or users and to those
from other Member States, must be justified by
overriding public-interest requirements and not by
economic factors and must, moreover, be in
proportion to the aims pursued.

1.2. Procedure

The German authorities have undertaken to make
the entry into force of the exemption decision
subject to the Commission’s decision.

As stated in its two decisions on the airports at
Frankfurt and Diisseldorf (7), the Commission must
direct its examination towards:

— the existence and extent of the constraints
justifying the exemption and the inability to
open up the market to the extent provided for
by the Directive; only space and/or capacity
constraints may be taken into account,

— the plan of appropriate measures intended to
overcome those constraints; that plan must be
credible and unconditional and include a time-
table for the implementation of those measures,

(°) Commission Decisions of 14 January 1998, p. (OJ L 173,
18.6.1998, p. 32).

() Judgments of 25 July 1991 in Cases C-288/89 Mediawet
[1991] ECR I, p. 4007 and C-76/90 Sdger v. Dennemeyer
[1991] ECR I, p. 4221.

() See 5.
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— conformity with the principles of compliance
with the aims of the Directive, absence of
distortions of competition, and the extent of the
measure, as referred to in Article 9(2) of the
Directive.

The aim of granting an exemption is not to give
the airport a further adaptation period in addition
to that already granted by Article 1 of the Directive.
It is to permit the airport to overcome the specific
constraints which it may encounter when the
market is liberalised. Any exemption must there-
fore be examined in the light of the specific
constraints put forward in justification of the
impossibility of opening up the market within the
time allowed. In addition, in accordance with the
case-law of the Court of Justice of the European
Communities, any exception must be interpreted
strictly and when the scope of an exemption is
determined account must be taken of the purpose
of the measure in question (¥).

This exemption must be examined in the light of
these considerations.

In accordance with Article 9(4) of the Directive, the
Commission has made a detailed analysis of the
alleged space and capacity constraints, whether the
decision taken is appropriate to those constraints,
and the measures put forward to overcome them.
Its examination drew upon the studies provided by
the German authorities, its visit to Berlin Tegel
airport, and the technical assessment made at its
request by Aerotec. Finally, the Commission took
account of the comments made by the airport and
the German Government concerning the Commis-
sion’s analysis, and in particular those concerning
space constraints in the staff rest areas adjacent to
the baggage halls. According to the German
authorities, the Commission appears to have under-
estimated these constraints. They restated their
view that it is not possible to accommodate a
second service supplier in the baggage halls. They
dispute the Commission’s assessment of the space
requirements of a second service supplier, esti-
mated at 1200 m2

(*) See 5.

(38)

39)

(40)

2. Examination of the constraints referred to
by the German authorities

2.1. Available space

A. Space for parking equipment

The layout of the terminal gate parking positions
and their use for various types of aircraft show that
the best possible use is made of this space for
parking groundhandling equipment and that it is
not possible to make additional space available.
However, when we visited the airport we discovered
that a large number of private vehicles were parked
alongside the terminal and the baggage cellars. It is
difficult to claim that these vehicles serve opera-
tional objectives such as the supervision of ramp
handling, as on the day of our visit we observed
that these vehicles had not been moved for at least
five hours, i.e. for most of the working day between
10.00 and 15.00. It would therefore be perfectly
feasible to park waiting baggage trolleys here.

Likewise, as regards the freight and mail handling
installations, the groundhandling equipment
parked here had not been used between at least
10.00 and 15.00. Moreover, on the afternoon of the
Commission’s visit to the airport installations and
apron, no aircraft movement or handling was
recorded. As the airport authorities stated that the
groundhandling equipment was allocated, ie. the
equipment parked here was used only for freight
and not for handling passenger operations (baggage
transport), we can deduce that all the freight and
mail handling equipment was parked during this
completely slack period. Our examination of
equipment parking areas showed that scarcely
more than half of the space was then being used.

The study carried out on behalf of the Commission
compared with similar situations in other airports
and the standards and practices recommended by
the International Civil Aviation Organisation
contradict the report submitted on the shortage of
space on the apron. These standards and practices
specify which areas and positions can be reserved
for safety requirements and equipment at aircraft
positions, according to the type of aircraft. They
show that, in the case of TIPO positions (requiring
the use of pusher tugs on departure), and taking
account of the category of aircraft positions in this
area, some 200 m? could be made available on each
side of the aircraft nose. Using just two of the six
positions in this area of the airport, an area of
nearly 800 m? could thus be made available
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without infringing the safety standards defined by
the ICAO. The airport comprises more than 20
remote TIPO positions where these arrangements
could be applied. Thus it appears to be possible to
make space available, but this requires rigorous
management of operations on the apron, and in
particular clear markings on the tarmac and strict
use of positions and movements around the
aircraft.

Thus the German authorities have failed to demon-
strate that there is insufficient space to park the
groundhandling equipment required by a second
operator on the apron.

B. Baggage handling

Baggage transport between the aircraft and the
terminal does not in itself appear to pose any
specific problems. There are seven baggage cellars
on level zero of the terminal, plus two cellars
equipped with a double conveyor permitting simul-
taneous transport of arriving and departing
baggage. The other seven cellars each have two
conveyors for departures and one conveyor for
arrivals. The surface of each cellar varies between
300 m? and 450 m?2. Each cellar — except those
equipped with double conveyors, which handle
only remote positions — has to handle baggage
from the two immediately adjacent gate parking
positions and a number of remote positions. Thus
the transport time between the gate parking posi-
tion and the system itself is very short, so there is a
large and rapid rotation of trolleys and relatively
few trolleys are required.

Inside each of the terminal cellars, the space al-
located and the one-way traffic system make it
easier to accommodate a second operator than is
the case in other airports. According to the assess-
ment made on behalf of the Commission, at Berlin
Tegel waiting trolleys are parked inside the system.
As was stated in the Commission decision
concerning the Cologne/Bonn airport(°), the
number of trolleys which a system needs depends
on the number of flights to be handled at a given
time and not on the number of operators. It is for
the airport authority to manage in an appropriate
and non-discriminatory manner the number of
trolleys needed for transport operations. Space on
the apron, including part of that alongside the
terminal currently reserved for private vehicles
30 October 1998

Decision of concerning

Cologne/Bonn airport (OJ L 300, 11.11.1998, p. 25).

(44)

(45)

(46)

referred to above, can be used to park waiting trol-
leys.

Likewise, traffic inside each cellar is such that the
arrival of a second operator for baggage transport
will not cause serious problems. Luggage unloading
takes only a few minutes, largely because of the
proximity of the gate parking positions, and the
simultaneous handling of departing and arriving
flights appears to be entirely feasible. It has not
been shown, on the basis of flight schedules, that it
is impossible to handle two arrivals and one depar-
ture at the same time. Compared with other
airports with the same type of system, such as
London Heathrow, the space inside the cellar —
and in particular the traffic lane in the middle —
and the one-way traffic system allow two or even
three tractors belonging to two different companies
to pull trolleys at the same time. There is sufficient
room for trolleys to pass each other.

C. Other ramp bandling operations

The report submitted by the German authorities
makes no specific reference to other ramp handling
operations. We have already noted that there is
sufficient space on the apron to park the equip-
ment of a second service supplier. The buses used
to transport passengers to and from remote posi-
tions do not need to be parked near the terminal,
as they can travel quickly across the apron and can
therefore wait or be parked on remote areas, e.g.
near the remote positions, as is the case at many
other airports, including London Heathrow.

It is clearly preferable for the space allocated to
handling equipment and operations to be located
close to the aircraft or terminal buildings,
according to the type of operation. However, this is
not essential. The Directive lays down that the
Member State authorities must show that it is
impossible to open up the market to the degree
required. The Member State must show that there
is insufficient space to park the equipment and
carry out the intended operations, without specif-
ically setting quality criteria for each of the posi-
tions. In the case of Berlin Tegel airport, such
equipment could be parked near positions 33, 34
and 35, where the airport authorities intend in any
case to free up space. This might in some cases
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complicate management tasks, but it does not
make it impossible to open up the market. It is up
to the applicant to familiarise himself with the
constraints under which he will have to operate
and to decide whether it is in his interest to operate
at this airport.

D. Rest areas

The file submitted by the German authorities refers
to the rest areas located in each baggage handling
room. There are at least seven such areas, each of
approximately the same size as the baggage
handling rooms. Thus an area of between 1 800 m?
and 2000 m? or more, is reserved for staff. The
German authorities have nevertheless stated that
these areas serve not only the current sole operator
of baggage handling services but also the other
service providers and carriers performing certain
groundhandling operations at the airport, and that
because of the distance between certain rest areas
and the corresponding operational areas (at the
other end of the terminal building), baggage
handling staff in the remote cellars take their rest
periods in their operational areas, by agreement
with the airport management.

However, even if these rest areas serve staff
performing all groundhandling operations, and
taking the rules on the size and management of
staff common rooms into account, the space avail-
able in the terminal might be sufficient to accom-
modate the staff which a second operator would
need to handle and transport baggage, who, given
their function, would be working close to the
existing rest areas. However, there is not sufficient
space to accommodate more than one additional
operator.

As regards the accommodation of staff responsible
for passenger transport operations, it has not been
shown that it is impossible to install temporary
buildings such as Algeco containers near certain
remote areas, in particular positions 33, 34 and 35,
where the airport authorities intend in any case to
make additional space available for groundhandling
operations. It is therefore up to the applicant
service supplier to familiarise himself with the
constraints within which he will have to operate
and to take these constraints into account when
assigning his staff.

The same reasoning can be applied to the transport
of crews.

Whereas there is no need for the staff responsible
for passenger and crew transport operations to be
stationed in the immediate vicinity of the terminal
building or their operating areas, stationing the
staff responsible for loading and unloading the

(S1)

(52)

(53)

(54
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aircraft at a substantial distance would be much
more problematical, and the lack of sufficient space
in the vicinity would make it impossible to accom-
modate a second operator on the apron.

The problem of freight and mail handling opera-
tions is quite separate, as these operations are
carried out in a separate part of the airport using
dedicated equipment and installations, which
include a rest area for staff carrying out certain
freight handling operations. The absence of addi-
tional space for staff who have to stay reasonably
close to their operating area means that any new
operators must already have rest areas for their staff
and not require new rest areas. Given the current
absence of service providers in this part of the
airport, and taking into account the space available
for equipment and the absence of space in the
vicinity for staff, the Commission accepts the
refusal to allow a new service supplier but rejects
the exemption banning self handling for freight
and mail handling operations.

2.2. Accommodating new operators

In general, the Commission agrees with the
German authorities that the study presented by the
airport fails to take account of the effect on the
current sole operator of the new entrant winning
market share, and that this will permit space to be
made available.

However, the Commission recognises that if the
transfer of market share is relatively small —
around 10-15 %, as assessments of other airports
covered by exemptions have shown — the reduc-
tion in the space requirements of the existing sole
operator may be minimal, and the equipment of
the new service provider must simply be added to
that of the existing sole operator.

The figures given in the study of the impact of new
operators are substantial overestimates.

Taking as an example self-handling by the largest
carrier operating at the airport, on the basis of the
current flight schedules supplied by the airport,
equipment requirements would be equivalent to
some 70 % of the equipment currently used by the
airport (for an area of approximately 5 600 m?). The
amount of new equipment introduced by the
second operator will inevitably be greater than the
reduction in the equipment — and therefore space
— requirements of the current sole operator, which
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the Commission’s assessment estimates at about
40 % (or 4000 m?. The net increase in space
requirements is therefore estimated at 30 % or
2 400 m? On the same basis, the arrival of a service
supplier taking a 10 % to 15 % market share,
which corresponds to the assessments habitually
made in the studies carried out by other airports
which have been granted exemptions, and
assuming that there will be no reduction in the
equipment requirements of the current sole oper-
ator, the increase in space requirements can be
estimated at 1200 m? As stated above (%), this
amount of space could be made available, in
accordance with the standards laid down by the
ICAO, around only three or four, or perhaps five of
the 20 or so TIPO positions, taking account of the
German authorities estimated requirement of 2 000
m? Requirements on this scale are possible only in
the extreme and highly unlikely hypothesis that
the new operator would also operate during all the
peak periods of his competitor.

The detailed requirements associated with the
arrival of certain companies, as supplied by the
airport, suggest that the new operators would carry
out all the operations currently carried out by the
sole operator, which is unrealistic. The figure of
1200 m? estimated by certain interested parties is
more realistic, and our analysis has shown that such
requirements can be met.

The Commission recognises the problem of traffic
growth over the next few years and the need for
extra positions and terminal installations. However,
the impact of the arrival of a new operator on the
number of movements on the apron is overes-
timated. The number of movements on the apron
depends above all on the number of aircraft move-
ments and, with a maximum of 18 arrivals and
departures per hour, as indicated, traffic from
remote positions can cross the taxiways without
affecting traffic. During peak periods, operators will
have to be very careful, and it is up to the airport
authority to enforce the standards for traffic on the
apron. A number of European airports with a large
number of movements around far more congested
terminals cope with traffic crossing taxiways in
strict compliance with safety standards.

(%) See 2.1.A.

(58)

Thus there is sufficient space available at the
airport to accommodate the equipment of a second
supplier of groundhandling services, whether this
space is found alongside the terminal building or at
the head of aircraft positions, or at remote positions
in the case of the buses used to transport passen-
gers. An applicant service supplier will assess his
interest in operating at the airport on the basis of
the space constraints of which he is informed in
accordance with the Directive. However, the space
available for staff rest areas is not sufficient to
accommodate a new service supplier for all opera-
tions on the apron. Thus the concentration of rest
areas in the terminal building should allow the
market to be opened up to a second service
supplier for baggage transport operations, and the
bus drivers can be accommodated in remote areas.
For the other operations concerned by the exemp-
tion, the principles laid down in the Directive can
be applied only to self handling by a carrier not
requiring additional space for his staff.

The fifth recital of the Directive states that ‘the
opening-up of access to the groundhandling
market should help reduce the operating costs of
airlines and improve the quality of service provided
to airport users. However, the Directive will only
be effective if such access is real. De jure liberalisa-
tion which is not translated into de facto liberalisa-
tion, as has been the case since 1 January 1998 for
self handling, would hinder the achievement of the
aims of the Directive. In contrast, liberalisation
which also helped to improve the services provided
to, and the prices paid by, many users, as referred
to in the fifth recital, would help to achieve the
aims of the Directive by introducing competition
between providers. As the airport has sufficient
space to allow the market for certain categories of
services to be opened up only to one new operator,
the presence of a supplier of services to third
parties would be the only way to achieve these
objectives.

3. Plan of appropriate measures

In accordance with the provisions of Article 9(2) of
the Directive, the file submitted by the German
authorities identifies measures to overcome the
constraints cited.
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The airport manager has adopted an extension
plan. The first step in the plan is to extend the
airport’s capacity by building a new terminal. The
new terminal would be situated to the east of the
existing terminal. The existing parking areas would
be redeveloped, a new apron built, and the main
access transferred to the eastern side of the tower,
which would reduce the current congestion at the
runway intersection point in the northern part of
the airport.

However, the final decision to build the new
terminal still depends on the obtention of the
requisite administrative authorisations and on the
readiness of investors in the planned future Berlin
Brandenburg airport.

As mentioned above, the plan of measures to over-
come the constraints cited must be credible and
unconditional, and be accompanied by a timetable
for its implementation. The Commission cannot
consider a plan whose very implementation is
uncertain, not to mention its date of implementa-
tion, to constitute a plan of appropriate measures
within the meaning of Article 9 of the Directive.

However, the German authorities also referred to
two other measures:

— transformation of five areas (numbered on the
plan annexed to this Decision) which are
currently grassed over into areas for the opera-
tion and parking of groundhandling equip-
ment; these areas, which are located close to the
operational areas, and are referred to in the
‘Lageplan: Planzustand BZW Anderung: Alte
Beststandplan Nr 62, which is based on the
situation at 6 November 1998, will provide
6300 m? for groundhandling operations by
autumn 2000, thus allowing new operators to
be accommodated in accordance with the
Directive and the national rules transposing the
Directive for German airports,

— conversion of the building which currently
houses the car hire services: a storey will be
added to the building in order to make the
ground floor available for the parking of
groundhandling equipment and to solve the
baggage handling problem.

As no specific administrative approval is required
for the conversion of the building, and the German
authorities have undertaken to carry out this work
in order to allow full compliance with all the
requirements of the Directive by the end of the
period of validity of the exemption, these measures
can be considered to conform to the definition of a

plan of appropriate measures set out in Article 9 of
the Directive.

4. Compliance with the criteria set out in
Article 9(2) of the Directive

(64)  The fact that there is sufficient space to accommo-
date the equipment and staff of an operator other
than the current sole operator for the categories of
groundhandling services covered by the exemption
shows that the scope of the exemption is wider
than necessary. However, as the work intended to
allow the market to be opened up to the degree
laid down in the Directive and the German regula-
tions transposing it for the groundhandling catego-
ries in question, i.e. to two service providers and
two users authorised to carry out self-handling, is
scheduled for completion in autumn 2000, the
exemption does not cover a longer period than is
necessary.

V. CONCLUSION

(65) The German authorities have failed to show that it
is impossible to open up the market to a second
service supplier for all the categories of services
covered by the exemption. There is sufficient space
available for parking equipment and for staff on the
apron and in the terminal to allow the market to be
opened up to a second service supplier, without,
however, allowing a user to carry out self-handling
during the period of the exemption, for baggage
handling and the transport of baggage, passengers
and crew. However, the absence of adequate infra-
structure in other parts of the apron or the terminal
to accommodate staff obliges the airport to open up
the market for freight and mail handling opera-
tions only to carriers not requiring additional staff
accommodation in order to carry out self handling
in this part of the airport. Likewise, the shortage of
space on the apron and the fact that additional
space for rest areas for staff responsible for loading
and unloading operations and aircraft movements
cannot be made available near their operating areas
justifies the reservation of these operations only to
a sole operator during the period of the exemption,

HAS ADOPTED THIS REGULATION:

Article 1

The decision of the German authorities of 26 January
1999 to grant an exemption to Berlin Tegel airport, of
which the Commission received notification on 29
January 1999, is hereby approved provided that the
Federal Republic of Germany adds the following restric-
tions:
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— ban on self-handling until 31 December 2000,

only for the categories of services referred to in points
3, 54 (in respect of the transport of passengers,
baggage and crew) and 5.6 of the Annex to the
Directive,

— reservation until 31 December 2000 for Berlin Tegel
Airport (Berliner Flughafen GmbH) of the provision
of services to third parties,

for the categories of services referred to in points 4,
54 (in respect of the loading and unloading of the
aircraft) and 5.6 of the Annex to the Directive.

Article 2
The Federal Republic of Germany shall notify the

Commission of the exemption decision amended in
accordance with Article 1 before it enters into force.

Article 3

This Decision is addressed to the Federal Republic of
Germany.

Done at Brussels, 27 April 1999.

For the Commission
Neil KINNOCK

Member of the Commission
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